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140(2)| Emperor v: Batuk .. | 160 889] 258 | Dial Singh v. Emperor IGI 898 
141 | Ali Khalifa y. Emperor .- | 169 1611 260 | Ashiq Mahomed v. Emperor 162 312 
142 | Abdul Salam v, Emperor ' a | 169 12] 264} Hans Raj v Emperor IGI 900 
144 | Baldeo Singh v. Dheno Goalin 160 152(1)]268(1) | Teja Singh v. Emperor IGI 886 
145 | Benoyendra Chandra Pandey v. 268(2)| Hampana Gowd v. Emperor IGI 196 
Emperor .. | 160 74) 270 | Ejaz Ahmad v. Emperor .. | 158 305 
159 | Thakur Prasad v. Emperor .| E61 29] 271 | Abdul Hamid v. Emperor . | L61 763 
160 | Hari Ram v. Emperor .. | $62 201 | 273 | Raghuni Prasad Mahto v. Em-. 
161 | Murugappa Thevan v. Emperor . | 160 10) peror .. | 160 604 
163 | Patil Subba Reddi v. Emperor ... | IGO 988] 274 | Baboo Singh v. Emperor 159 875 
164 | Puttan Hassan v. Emperor 160 1060 | 2x2 | Satdeo v. Emperor 159 919 
171 | Genda Ram v. Emperor .. | [60 230] 285 | Sukni Chamain v. Emperor 162 25 
174 | Sri Narain v. Emperor ; 160 1671 288 | Ganauri Mia v. Emperor -| I62 22. 
175 | Anant Singh v. Emperor 161 307 [289(1)| Ahmad “Ohibhir v. Chellaram |. 
176 | Dukhi v. Emperor wa | LGI “356 Tekchand -| LGF 93901) 
177 | Maiku v. Emperor .. | IGI 316 |289(2)Nitai Charan Ghose v. Kshetra 
L78 | Gangadhar Marwari v. Emperor | 161 309 Nath Ganguly 162 102 
180 | Nga Po Swa v. Emperor .. | IGI 2501 291 | Jadabendranath Panja v. Em- 
181 | Ko Ko Gyi v. Emperor 161 210 peror « | IGE 979 
182-| Nga Po Aung Gyaw v. Emperor | 161 578] 294 | Faqir Singh v. Emperor .. | 162 180. 
183 | Maung Ohan Tha v. Emperor ...| EGI 993] 297 | Ujagar Singh v. Emperor : IGI 92, 
184 | Abdul Shakur v. Emperor . | £61 1007 | 298 | Narinjan Singh v. Emperor 162 379 
186 | Moti Lal v. Emperor wa | 161 314] 300 | Baij Nath Bhatnagar v. Muham- : 
187 | Saqlain Ahmad v. Emperor = | 160 264 mad Din | 166 501 
191 | Muhammad Ahmad Khan y. Em 302 | Arman Shaik v. Naimuddin 
peror | IGO 17 -Shaik IGI 97402) 
192 | Nga Tio Maung v. Emperor 161 515] 303 | Narayanaswamy Naicker v. D. 
193 | Puranmashi v, Emperor .. | 160 269 Devaraja Mudaliar `e. | I62 494. 
194 | Mohamed Ismail v. Emperor ...| IGI 459] 304 | Dani, Inre | -| 162 50401) 
195 | Emperor v. Maung Tha Din .. | IGI 604} 305] M P.N., a Second Grade Pleader, 
196 | J. E. Gubbay v. Emperor .. | EGI 238 In the matter of . | 162 414 
198 | Medapati Rama Rao v. Emperor | 158 40 (1) 307 | Sabhapati Dubey v. Ram Kissen 
199 | Dilwar v. Emperor . | 163 143 Kumar . | J62 255 
20001) | Siva Bhushana Mudaliar v Pre- 308 | Nabi Khan v. Emperor . | 162 566 


“sident, Panchayat Board, Tiu- 


311 | Fazal Rahman Khan v. Em- 
vallur 


| 4 ove peror «+ | 162 270 
200(2}| Narain Ohandra Biswas v. Em- 312 | (President) Municipal Committee, . 
peror aes 289 ~ Bilaspur v. Bansidhar Bani ... | 157 781 


























20501) | Emperor v. Shera iss 
205(2)| Bakhshan v. Emperor os 
209 | Ghulam Rasul v. Emperor 4 
210 | Mir Ghawas v. Emperor 
211 | Radha Raman v. Emperor ` 


314 | Mir Jawali v. Emperor » | 162 300 

316 | Narumal Dayaldas v. Emperor ... | [62 263 : 

319 | Dholiomal Karoomal v, Emperor | 162 - 863 

321 | N, an Advocate, In the mriter of | 162 170 
325 | Tej Bhan Singh v. Jagdish Pra- 





213 | L. Sohan Lal v. Emperor see 445 sad Singh . -- | 164 1120 
214 | Mohru Lal v. Emperor ae 356 | 326 | S., a Lower Grade Pleader, Pa-an, 

218 | Fazal Ahmad v. Emperor See 835. In the matter of ` . |. 162 887 
219 | Nga Bá Kyaing v. Emperor ane 6 | 327 | Hussaina v. Emperor “i 63 80 


222 | Hidayatullah v. Emperor 

225 | Shamumal v. R. A. Gordon 

227. Ali Muhammad v, Emperor x 

230 | Emperor v. .Hemandas Devan- 
singh g aas 

231 | Ramjas Marwari v. Purulia 


- 3:9 | R., a Higher Grade Pleader an 
H., a Lower Grade Pleader, Imre | 157 48 
332 | Emperor v. Halim-un-Nisa oe | 164. 995 
333 | H, a Lower Grade Pleader, 
Mindon, In the matter of _.... 1162 534 





335 | Fakir Mahomed Ramzan v. Em- 22 
Municipality, In the matter of 313 peror A 162 231. 
233(1)| Osman v. Emperor 338 | Shapurji Sorabji v. Emperor ., | 162 399 
93314) Genga Ram v, Habib Ullah 594 | 34 | Ram Jas v. Rmperor ~ n.. | £60 969 
236 | Sheikh Elahi Bux v. Emperor .. 477 | 317 | Nga Hla Din v. Emperor .. | 162 491 
941 | Bhawani Pathak v, Emperor... 869 | 349 | 5., a Lower Grade Pleader, Pyapon 
242 | U Thein Nyun v. District Super- : In the matter of 162 485 
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intendent of Police, Maubin ... 958 | 350 | Ramesh Chandra Sen Gupta, a : 
244(1)| Bhupat Mandal v. Kartik Jha 10501) Pleader, Patuakhali, In ve... | 162 517 
244(2)| Panna Lal v. Emperor §09 | 355 | Kartar Singh v. Emperor - | 162 Sill 
216 | Kam Bharosey v. Emperor 47 | 356 | Ballav Dass v. Mohan Lal Sadhu | 162 282 
248 | Abdul Sattar v. Emperor 793 | 337 | Mohammed Hossain v, Bholanath | © 
250 | Mohammad v. Emperor 891 ‘Das 7° .. | 162 176 
253 | Hira Kurmi v. Madan Sao 932 
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358 | Venkatrama Reddi v. Srinivasa 525 | U San Thein v. District Magis- 
Reddi 162 285 trate, Magwe I63 586 
359 | Manchersha Ardeshir Devierwala |. i 526 Bombay Burma Trading Corpora- 4 
v. Ismail Ibrahim Patel .. | 162 310 tion, Ltd. v, U Po Hlaing 163 708 
363 | Lakshmichand Rajmal v. Gopi 527 Emperor v. Ah Htwe i 163 74 
kisan Balmukund 162 2651 529 | Superintendent and Remem- 
364 | Emperor v. Bhawan Surji 162 283 brancer of Legal Affairs, Bengal 
367 | Diwan Singh Maftoon, Proprietor v. Jiban Kumar De 163 228(2) 
“Riyasat, ' Delhi v. Emperor we | [G] 635] 53811) 7 peo Nath Gorai v. Em- ake 
377 | District Bar Association, Hoshiar- 163 238 
pur v. Bawa Ram Singh . | r65 963 | -532 'Kalijiban Bhattacharjee v. Em- ; 
380 | Bhakta Bhusan Pramanik v, Em- |`’ peror 163 4l 
: peror ‘| {62 636] 539 | Jugeshwar Singh v. Emperor . | 164% 86 
384 | Rajaratnam Pillai v. Emperor IGI 846] 513 | Emperor v. Chaturbhuj Narain 
385 | Emperor v, Bachchu aa | £60 1039 Choudhury 164 74 
387-| Ram Bilas v. Emperor +. | 160 807] 549 | Bapulal, In re 162 332 
389 | Indar Pal v. Emperor 162 969] 551 |. Emperor v. Babulal Munilal 162 308 
398 | Dwarka Mahton v. Patna City- 552 | Ganga Datta v. Emperor 162 925 
Municipality 162 550] 553 | Parwati v. Emperor 163 319 
401 | Emperor v. Mathuri .. | 163 253] 558 | Nanhkoo Mahton v. Emperor 163 805 
418 | Abdul Jalil Khan v. Emperor '.. | 162 755] 560 | Narsingh Narain v. Rameshwar 
420 | Muhammad Khalil v. Emperor ... | 160 854 Singh, In re a | 162 402 
421 | Jia Lal v Emperor — | [G2 748] 561 | Mohammad Ismail v. Emperor 165 913 
423 | Ranjit Singh, In re .. | 162 622] 567| K. a Mukhtar of Aurangabad, 
424 | Ghungru v. Emperor : | 163 301 Tn re | IZO 458 
425 | Munni Lal v. Emperor - | 162 752] 568 | Niamat v Emperor 162 976 
427 | Bechan Prasad v, Jhuri IGI 491 573 | Emperor y. Abdul Rahiman Ak- - 
428 | Ram Bahal Ahir v Emperor .. | 162 653 ramdin 162 950 
430 |. R. B. Forsyth v. B. N. Railway 577 | Nadirsha Hormusji Sidhwa v. 
Co. | | 162 817 Krishnabai Bala 163 79 
432 | K, a Pleader, D. I. Khan, In the - 579 | H. K. Shaw v. Suresh Ohandra 
matter of 162 576 Mitter 163 232 
433 | Emperor v. John McIver «. | 162 592(2)} 581 | Beyas Narain Singh v, Dasr ath A 
459 | Kallan Beg v, Emperor 162 3392 Singh 163 451 
462 | Nga Khant v. Emperor > 162 277] 582 | Hari Charan Banerjee v. Em- 
464 | Emperor v. Atta Ullah Shai : . peror „ | 163 152 
Bukhari 162 6211 583 | Harihar Sinha v. Emperor. ~ | 163 9 
416 | Hafiz Mohammad Rada Ahmad |. ° 599 | P., a Pleader, Rangpur, In the 
v. Emperor 162 758 matter of n. | 166 426 
477 | Emperor v, Lakhan Singh we | 162° 499 | 601 | Jaimangal v. Emperor a | 163 848 
479 | Fariduddin Khan v. Emperor 162 338] 603 | Durga Prasad v, Emperor | IGI 17 
480 |-M. L O. Gupta v. Emperor .. | 162 5071 603 | James Dowdall v. Emperor ... | 162 430 
484 | Moti Parisari v. Usman .. | 162 298] 614 | Dalpat Rai v. Emperor . | 163 €09 
485 | Nityananda Poddar v. Murat ; 615 | Jiwan v. Emperor aa | 163 661 
Bepari 162 “660 | 618 | Shiv Narain Jafa v. Judges of 
486 iim peror v. Bhola Giri Mohunt... 162 827 High Court, Allahabad 162 445 
487 | Mahomed Aslam, In re 162 919] 621 | Bhaddoo Chhotelal Sunar v. Em- 
489 | Muhammad Ramzan v, Emperor | 162 985 peror 164 928 
490 | Gajraj Singh v. Emperor ..| 162 760] 622 | Public Prosecutor v. Ohinte Ven- |` 
492 | Kunj Behari Das v. Emperor 162 736 katarayudu a | E62 425 
494 | Raghubar Dayal v. Emperor | 163 250] 623 | Attygalle v. The King a | IGZ 450 
496 | Lachmi Shanker v. Emperor . | 162 899] 625 | Bideshi v. Emperor 162 705 
497(1)| Berry Mahapatra v. Emperor ..| 163 3991 627 | Emperor v. Rachappa Yellappa... «| 163 2/9 | 
497(2)} Emperor v. Ohhadammi Lale ... | 162 948] 631 | E. A. Morley v. Emperor 164 369 
509 | Habib v. Emperor = | 162 964] 635 | P. Ratnasabapathy Goundan y 
501 | Mauji v. Emperor .. | 162 914 Public Prosecutor 164 243 
504 | Emperor v. Bhopal Singh wa | 162 912] 641 | Mahabir Prasad Chaudhuri v. 
506 | Lal Mohammad v, Emperor . | 163 145 Dhanushdhari Prasad Singh... | 163 514 
508 | Pindi Das v. Emperor .. | 163 1351 642| Acharaja Singh v. Emperor s». jes 518 
509 | Rangappa Goundan v. Emperor.. | 161 68631 643 | D., a Pleader, In the matter of . 162 216 
512 | Bahali v. Emperor | 162 ‘926| 645 | Emperor v. Azhar Mian 161 93909). 
513 | Nga Tha E v. Emperor .. | 163 144 | 646 | Aditendra Nath Mitter v. Bhupati 
514 | Ma Sin v. Maung Maung Lay 163 163 Bhusan Sen Gupta „| 166 457 
516 | Satharaju v. Emperor -.. | 163 235] 648 | Emperor v, Munshi 162 844 
518 | Emperor v. Nga U .. | 163 118| 652 | B, a Pleader of Gaya, In the mat- 
519 | J. W. Atkinson v. S. W. H, ter of 162 13 
Xavier 162 9881 654 | Alkasulla v. Emperor 165 666 . 
523 | Htanda Meah v. Anamale Ohet- 655 | Aswini Kumar Gupta v. Em- j 
tyar 163 23202) peror æ | I65 505 
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Vol. 166] 
(1926) ORIMINAL OASES, FROM January To: -Dzoemegu--contd. 
657 | Emperor v. Madan Lal ~ | 163 6111 764 | Abdul Rahman v. Emperor . 164 462 
658 | Inayat Khun v. Emperor ` 163 765 | Emperor v, Jiwan Lal Gauba ... | 164 376 
‘660 | Kameshwar Singh Bahadur cf 766 ; Phullu v. Emperor 164 700 
-| ‘Darbhanga v, Emperor « | 163 9651 767 | Emperor v. G., a Pleader,. Gujrat 164 384 
661 | -Emperor v. Kishno Ohopo .. | 163 373] 768 | Sundar Singh > v. Emperor - | T64 , 435 
662 | Superintendent and Rememe- 769 | Nura v. Emperor .. | 164 1056 
nis ‘brncer of Legal Affairs, Bonghi 771 | Emperor v, U Kadoe a | 164% 769 
v. Kali Raman Bhattacharjee ... | 166 297] 775 | Gafoor v. Emperor ws | 164 677 
663 | Diwan Singh v. Emperor 167 465] 762; Mg. Ko Gyiv. Emperor san | 164 1088 
665 | Abdul Gafur v. Emperor .. | 165 415] 784 | M. and’-another, Lower Grade 
667 | Jatindra Nath Sircar v, Em- i Pleaders, Nyaunglebin, In the |> 
peror a | 166 412 matter of 164 350 
668 Miram Shah v. Emperor «| $63 443] 785 | Netai Chandra Jana v, Emperor 165° 162 
670 | Emperor v. Gostho Sardar - ~ | 165 488 { 790 | Tulsi Ram v. Emperor . - | 162 295 
672 | Kollivenkataratnam v. molester i : 791 | Ram Lal v. Emperor . | 164 702 
Kistna 163 480(2} 792 | Dhenpal v. Emperor 164 10301) 
673 | Emperor v. Bhuneshar Prasad . | 164 160] 793 | H. A.M. Newbould v. Emperor... 165 
674 | Tahirali v. Emperor | 164 795 | Baij Nath v. Ram Sarup «+ | 166 373(2) 
675 | Pandhi Farid v. Emperor .. | 164 95] 796 | Master Zodpa v. Emperor > a | 1G4 1057 
678 | Emperor v. Gopaldas Khemchand | 163 910| 798 | Bhagwat Singhv.Empéror .... | 162. 563 
683 | Raikhon.Boro v. Emperor «- | 166 364 | 802 | Emperor'y, Kadu « | 164 576 
684 | Prithi Missir v.: Harak Nath et: £03 | Ghanshamdas v: Emperor ow | 164. 642 
Sing . ; ... | 166 29%2)| 804 | Bhimomal v. Jalo. oe | 16% 797 
685 | Emperor- v. Abul Hossain | -‘ £05 | Seth Thakurdas v. ‘Narayan. . | 466 709 
Sikdar ~ | 166 286 | 810 | Emperor v. Hardwar Sah ` .. | 164 1079 
686 | Jasnami v, Emperor = | 163 £66 | 814 | Jamunia Partap Lohar v. Em-| -> ua 
690.| Narasayya v. Emperor - -| 164 351 peror’ aaa | 164 964, 
692-| Chhabilal v. Emperor 162 268] 817 | PiragLalv. Rustam Singh « | 164 784. 
693 | Narayan v. Bala Urkuda. Kunbi... 165 425] gig | Sangama Naicker y. Emperor .. | 165 743 
694(1)| Emperor v. Benimadhao +. | 166 271 | 920 | Mangar‘Koiri v. Emperor 165 80300) 
694.2) Balwant Ganesh Marathe v. kk : 221 ene Shanker 5 ay v. Em- a oe 
4 lal Nathuram Jain -165 641 165 815. 
696 | Nga Po Si v. Emperor ~ | 164% 139] 823 Bllubneskwer Prashad v. Em- T : 
697 | Nga Po Nyun v, Emperor .. | 164 206 165 844: 
6991) Sa Soia Prasad Sinha v. Em- | + 825 Senkathe Raiv. Khaderan Mian “163 29 
164 184(1)] . 897 | Jan Khan v. Emperor es» | 164 630 
699(2) Barmali Shell Oil Storage and 828 | Emperor v, Faqir Mohamed 164 ‘822. 
. Distributing Co. of India, Ltd. 30 | Bawar Shah v. Emperor | 16d 899, 
v. Sudhansu Bhusan Chatterjee | 166 402 | '833 | Harnam Singh v. g operor se | 165 146 
702 | Bhana Makan v. Emperor- > ..'| 163 847 | 836| Emperor v. Nga E P sa | 164 884 
703.| Nga Thein Maung v. Emperor ... | 164 162] 840| C.P: Khin Maung v. he Eu Ws... 164 :960 
705-| Chotemiya v, Asrafmiya 164 692] 844 | Ganga Prasad v. Municipal Board, l 
706 | T., an Advocate, Rangoon. In the |- Ng: . | _.Fyzabad 162 368 
matter of vw. | 164 2360) 847 | Brij.Kishore v. sandi ke Pie, a . 
707 | W. Y. Zinke v. Emperor w | T164 687] . sad `> . | 160 567. 
708 | Tukaram Janba Marar v, Em- 849 | Hamid v. Emperor oo» | 164 1148 
` peror m | 164 744 851 | Sit-Ro Saw y, Emperor =] 165, 319: 
711 | Bhagwandas v. Mathura wa | 164-7132)] 854 | Nga Seinv. Emperor “ww | 164. 967 
712 | Bachchu Lal v. Emperor 162 38%2)| 856 | Samero v. Emperor 1.164. 1036. 
714 | Ashutosh Das v. Keshab Chandra ae -859 | Muhammad Araf v. ` Satrumdas ` 
Ghosh: 166 193 -Sakhimal am | NGA 969 
719 | New Delhi Municipal Committee | ~ 861 | Balu v. Emperor 164 934. 
v. Ram Bai . car | [G4 368] 862| Virumal Manghanmal v. Muham- | SC; 
721 | S. Jone Bin v. A. Manual aa | NGA 522 mad Khan 164 1020 . 
729 | George Frier Grahame v. Ae 4 863 | Lachmandas Sapwaldas v. Sahib- | 7 : 
torney-General, Fiji : -163 -434| -© .| -dino Budho Chhajra 164. 942 : 
735 | Emperor v. Mr. O., an Advocate... 165 601] as, | Ma Mya Khin v. N. L.Godenho.. | 165: 205 . 
736 | Lal Singh v. Emperor 164 373] 86g | Emperor v. Nga San Pai 165. 245 . 
737 | Jogneshwar Ghose v. Emperor .. .. | 166 418] 868 | Karimullah v. Ghulam Rasul- 
739 | M. L. Gautam v, Emperor 164 253] . ‘shah’ w | [65 78 (2). 
744 | Awal Khan v. Emperor .. | 164 145 f- 871 | Hoshang P Talativ. Emperor .:. | 165.119": 
747 | Abdul Majid Mian v. Emperor ... | 165 7201 873 | Chiragh v. Emperor sa | [G7 847 
748 | Sachin Das v. Emperor -- | 4164-1071 |: 874 | Ghulam v. Emperor ~ 4 | $66. 190 
749 | Mohamed Hussain v. Emperor ...| L64- 578 | 876 | Subbia Goundan, In re « | 165 se 
752(1) | Nazir Ahmad yv. Emperor . | 166 793'| 877 | Mulhe y. Emperor . | 166 . 
1520) Nazir Ahmad v. Emperor we | EGS 881|- 879 | Faiz Ahmad v. Emperor oot 165 880 g 
757 | Mahadeo v. The King . | 168: ö81-| 880 | Emperor v J., a Pleader’ ` « | 166 371 
762-; Ohinnu v. Emperor .. | £65 192} ngi | Elimuddia Sarkar vy. Umed a tak fe 
763 Kimidi Narasimham, In re 164. 1017 | Bepari [65 878 .:: 
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950 


952 
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95409) 
956 
961 
962 
963 
984 
967 


Onkar Nath v. Emperor 
Emperor v Badalwa 
Reference under Sch. 4, Work- 
men's Compensation Act 
Emperor v. Barmanand 
Emperor v. Ambika Prasad i 
Kenr Begam v. Bashir Ulzaman 


Ashfaq v. Emperor 
Emperor v. Nszarally V. Natter- 
wala 
Hanuman Sahay v. Emperor 
Ramdhani Mahton v. Emperor :. 
Gudar Sao v. Emperor te 
Deonandan Jha v. Emperor aay 
Stephen Seneviratne v. The King 
John P. E. Coelho v. Mrs. Blanche 
Coelho es 
Raghunath Singh v. Emperor... 
Emperor v. Motiram Raising ` ` 


... 


Dema Mahadu Amberkar v. Em- t 


‘ peror ` ie 
Baburao Tatyarao v. Emperor .. 
Abinash Chandra Kumar v, 
Dhani Buksh Mahammad a... 
Kalipada Mandal v. Kali Kinkar 
Chatterjee ' 
Samarali'v. Emperor 
Giridhari Lal v. Emperor 
Emperor v Ganpat : 
Vishwanath v, Emperor 
Emperor v. Har Datt 
Bhagwan Das v. Emperor 
Ashiq Ali v. Emperor 
Shib Chandra Roy v. Emperor ... 
Mariasusai Udayan v. Hajas 
Mahamud Azzeezudeen Sahib ~ 
Kalyan Mul Mathur v., Emperor,,, 
Giridharilal Marwari v. Em- 
peror 
Sanmon Tiwari v. Emperor ies 
Rebati Mohan Bose’ v. Ohottal 
Ohandra Sen 
Amitava Ghose v. Emperor aš 
Jonnalagadda Ramalingayya v. 
* Emperor be 
W. ki. Gardner v. U Kha: tee 
Nga Mya Maung v. Emperor... 
U Po Thein v. Buta Khan” 
Nga Po Htwe v. Emperor 
Nga Ohn Pe v. Emperor 
Terugu v. Emperor 
Emperor v. Wali Mahommad 
Osman Piroo v. Emperor 
Emperor v. Manu Ohabilo® 
Hajul v. Palo Z 
K. A. K. Master v. Ramdhari „e 
Emperor v. Nga Pyu 
Din Nohammad v. Emperor 
Ram Bharosey Singh v. Emperor 
Paragi v. Emperor 
Rameshwar v. Emperor 
Krishna Priya Saran vy. Em- 
‘peror 
Baij Nath v. Emperor 
Baleshwar v, Emperor | 
Gurbakbsh Singh v. Emperor 
Deokinandan v. Emperor 
Motiram v, Emperor 
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761 


221 
384 
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. Khuda Bakhsh v. Emperor 
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Gurmanj Saran v. Radha Swami 
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Gajraj Singh v. Emperor 
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Parshotam Das v Emperor + 


Ali Mohammad v. Emperor 
Mohammada v, Emperor 
Lakhan v. Emperor 


v Emperor ase 
Baliram Kashinath v. Marubai ... 
inzargulkhan v. Emperor 
S. A. Santiago v. Emperor 
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Emperor 
Binia Param Lodhi v. Emperor .. was 
Dost Mohammad v. Emperor :... 
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Emperor 
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Rash Behari Shaw (Handa) v. 
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Sonar v, Em- 
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Sarup Lal v, Emperor ~ 
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Emperor v. Ali Muhammad a 
Ram Bharosey v. Emperor 005 
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Emperor v. Bishwanath sss 
Salek Chand v. Emperor is 
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Vol., 166] CONSOLIDATED COMPARATIVE TABLES xli 
(1936, CRIMINAL CASES, raom January TO Deceuper—concld. 
1120 | Vithal Sonaji Marathe v. Em- š 1132 | Istahar Khondkar v. Emperor ... | 162 .927 
peror . .- | 167 378 | 1137 | Chhoteram Sarup v. Emperor. ... | 1G7 525 
1121 | Babu Lal y. Emperor we | 166 612 | 1138 | Rangi, In re ae | TET 403 
1124 |.Dr. Ranga Lal Sen v. Emperor 167 771 | 1139 | Syed Mahbub v, PRETO .. | 166 690 
1129 | Naimuddin Biswas v. Emperor... | 166) 625 
i 37 GRIMINAL LAW JOURNAL, FacM JANUARY TO Diona 1936. 
1 | Mati Lal De v. Emperor «| I59 36 87 | Nihal Singh v. Emperor . | 159 284 
. 2 | Medapate Rame Rao, In re- _... | 159 40(1) | `89 | Nathu v. Emperor «| I59 238 
“3 | 'Maung Kaung Kywe-v. Em- 91(1)| Ram Brich Lal v. Emperor aaa | 159 '346 
s peror .. | E59 57 | 91(2)| U Hpay Latt v. Ma Po Byu a | L59 289 
4 | Setbukaruppan Ambalam v. Peer : 92 | U Thi Ha v. Maung Ngai ao | sane 
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PRIVY COUNCIL 
Appeal from the Madras High Court 
November 20, 1936 
Lorp BLANESBURGH, Lorp THANKERTON 
AND Sir SHapr Lat. 
TALLURI VENKATA SESHAYYA 
AND OTHERS—APPELLANTS 


VeETSUS- 
THADIKONDA KOTISWARA RAO AND 
- OTAERS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 11—Person 
claiming under one of the parties to former suit— 
How can avoid provisions of s 11—Fraud or col- 
lusion—Necessity of establishing, to get over bar— 
Evidence Act (I of 1572), s. 44— Principle, if can be 
extended to cases of gross negligence. 

The provisions of s. 11 of the Civil Procedure 
Code are mandatory, and the ordinary litigant, 
who claims under one ofthe parties to the former 
suit can only avoid its provisions by taking ad- 
' vantage of 8. 44 of the Evidence Act, which defines 
with precision the grounds of such avoidancs as 
fraud or collusion. It is not for the Court to treat 
negligence, or gross negligence, as fraud or collu- 
sion, unless fraud or collusion is the proper inference 
from the facts. When no case of fraud apart from 
collusion is suggested, party seeking to get over the 
bar of res judicata is bound to establish that the 
decree in the prior suit was obtained by collusion 
between the parties or that the litigation was not 
bona fide. : -e 

[Case-law discussed.] ; . 
- The principle of s. 44, Evidence Act, cannot be 
extended to cases of gross negligencs. Karri Ba- 
panna v.Sunkart Yerramma (3), overruled. ~ 

Messrs. A. M. Dunne, K. C. and Chinna 
Durai, for the Appellants. 

Mr. Subba Row, for the Respondents. _ 

Lord Thankerton.—This is a consoli- 
dated appeal from a judgment and decree 
of the High Court of Judicature at Madras, 
dated November 30, 1927, whereby a judg- 
ment and decree of the Subordinate Judge 
of Masulipatam, dated February 5, 1925, 
was set aside and the appellants’ suit was 
dismissed. 

The present suit was instituted on 
August 21, 1928, hy the present appellants, 
along with a fifth plaintiff who died dur- 
ing the trial, as representing the interested 


public, under O. I, r. 8, of the Code of 
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Civil Procedure, with the requisite permis- 
sion of the Subordinate Judge of Masuli- 
patam. The plaintiffs seek a declaration 
that five temples of the village of Vellatur, 
Guntur District, are publie temples and 
and that certain inam lands, situated. in 
Kowthavaram village, form the endow- 
ment of these temples, and they seek to 
have set aside: (a) a permanent lease in 
respect of these lands executed on Decem- 
ber 6, 1888, by the then managers of the 
temples, (b) 2 mortgage deed on the securi- 
ty of these lands, dated November 3, 1900, 
and (c) the Court Sale effected in execation 
of the decree obtained on the basis of the 
said mortgage in O. 8. No. 29 of 1911, on 
the file of the District Court of Kistna; 
they further seek restoration of possession 
of these lands to the first defendant, who 
is the present hereditary Dharmakariha of 
the temples. The other defendants are the 
persons who are in possession of the tem- - 
ple lands, claiming under the permanent . 
lessee, and the members of an undivided 
family, who purchased the right to the an- 
nual rent reserved under the permanent 
lease. i 

Three main questions were argued be- 
fore their Lordships, namely, (1) whether 
the suit is barred'by limitation, (2) whether 
the suit is maintainable under O.I, r. 8, 
of the Code of Civil Procedure, and 
(3) whether the suit is barred by res 
judicata. The appellants failure on: any 
one of these questions will involve the dis- 
missal of the appeal. In the view that is 
taken by their Lordships, the suit is barred 
by res judicata, and it becomes unnecessary 
to deal. with, or express any opinion upon, 
either of the other ‘two questions, or the 
particular facts out of which they. arise. 

The five temples in suit were built early 
in last century by one Thadikonda Seshayya, 
a native of Vellatur and the. grandfather 
of- the first respondent's adoptive father 
who had amassed wealth in Hyderabad and 
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had returned to his native place. The 
temples were built for the deities of 
Siddhi Ganapati Swami, Rejeswara 
Swami, Bhimeswara Swami, Adi Sesha- 
chala Swami and Kameswara Maharani, 
and Thadikonda Seshayya conducted tke 
festivals and the other affairs cf tke deities 
during his lifetime; he left a will, dated 
August 26, 1826, shortly before his death, 
directing his widow, Adilakshmamma, to 
make a permanent endowment fcr the 
temples to the extent of Rs. 70,200 
out of his self-acquired properties. The 
widow purchased two sets of properties 
in. the villages of Kowtharam and Pedda- 
pulivarru for the temples, conducted the 
affairs.of the temples out of the lands so 
purchased, and afterwards made a formal 
gift of the lands to tke idols. Another set 
of properties in the: village of Vellatur was 
endowed to the sametemples by the Zamin- 
dar of Narasaracpet.- | 

Seshayya’s two sons, Siddhi Ganapali 
Doss and Nagabhushana Gajanana Doss, 
conducted the: festivals and other affairs 
until the death of Ganapatiin 1857. The 
latter's widow claimed the Dharmakarta- 
ship, but the Collector decided in favour. 
of Gajanana. In 1859 the Inam Commis- 
sioner granted an inam title deed in respect 
of the Devadayam inam siluated in the 
village of Kowtharam. In 1867 Gajanana 
started borrowing money on the security 
of. the Devadayam lands, which culminated 
in a usufructuary mortgage for Rs. 8,000 
dated January 15, 1887, under which the 
lands of Kowtharam were handed over to 
the mortgagee. In order to discharge this 
mortgage, Gajanana and his adopted son 
Seshayya, granted the permanent lease of 
Kowtharam Jands dated December 6, 1888, 
which is in suit, and the mortgagee, Gopal- 
krishnamma, on the same day executed the 
counterpart of the lease. 

On January 18, 1891, two persons, inter- 
ested inthe temples and inthe perform- 
ance of the service and worship thereof, 
who had obtained the leave of the Court 
under s.18 of the Religious Endowments 
Act (XX of 1863), filed a suit, O. S. No. 4 
of 1891 on the file of the District Court cf 
Kistna, against Gajanana, his adopted son 
Seshayya and Gopalakrishna, the perma- 
nent lessee, claiming that the five suit tem- 


ples at Vellatur were public temples and. 


praying for the removal of the first two 
cefendanis from the cffice of Dharmakarta. 
The main defence wes that the temples and 
lands were private property to which the 
Act XX of 1863. did not apply. | Gaja- 
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nana died before the suit was heard. 
In a judgment dated February 5, 1892, 
ihe District Judge of Kistna dismissed 
the suit, holding that tbe temples were 
private and that the lands were a pri- 
vate foundation, and that Act XX of 1863 
did not apply. An appeal by the plaintifis 
to the High Court of Madras was dismissed 
by a judgment dated Angust 38,1893. 

The respondents’ plea of res judicata 
rests upon these judgments; but, before 
dealing with them, it will be convenient to. 
refer to the subsequent history of the tem- 
ples and the Kowtharam lands in suit. í 

On November 3, 1900, Seshayya mort- 
gaged for Rs. 4,000 his rights in the Kow- 
tharam lands, subject to the permanent 
lease, and the Vellatur lands to Vadlaman- 
nati Srinivasa Dikshit. Seshayya died about 
1905 leaving a will by which he appointed 
executors and gave them directions for the 
management of the temples and the pro- 
perties. He was survived by his widow, 
Sulbama, who brought a suiton October - 
99,1908, (O. S. No. 65 of 1908 in the District 


Court of Guntur) against the executors of 


her husband’s will, Srinivasa, the mortgagee, 
and others, claiming the Vellatur lands cn 
the ground that she had succeeded 
Seshayya as Dharmarkarta and that the 
mortgage of 1f00 and other alienations by 
Seshayya were not valid. This suit, which 
did not relate to the Kowtharam lands, was 
subsequently re-enumbered as O. S. No. 84 
of 1910, and, on February 14, 1913, the Sub- 
ordinate Judge of Guntur decided in favour 
of Subbama, holding that the Vellatur lands 
were public endowments to the temples and 
the mortgage of 1900, so far’as relating to 
the Vellatur lands was not binding on Sub- 
bama as hereditary manager of the tem- 
ples. 

Meantime, Srinivasa had brought a suit 
on his mortgage in the District Court o 
Kistna (0. S. No. 29 of 1911) against Sub- 
bama and the executors of Seshayya, in 
which Subbama contended that the mort- 
gage was not binding on the properties. The 
Court granted a mortgage decree on July 31, 
1912. 

Appeals were taken in the Guntur suit of, 
1910 and the Kistna suit of 1911 10 the. 
High Court of Madras, and judgment in, 
both the appeals was delivered on March 23, - 
1913. The High Court held that the mort-, 
gage of 1900 was binding on Kowtharam 
lands but not on Vellatur lands, and that, 
the Kowtharam lands were liable to be sold. , 
The decree of the Kistna Court was modi-, 
fied by dismiesing the. mortgageée’s. suit sq ; 
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far as Vellatur lands were concerned. On 
April 15, 1919, Srinivasa purchased the 
mortgag ed properties at Kowtharam in exe- 
cution ‘ot his mortgage decree. The appel- 
lants seek cancellation of this sale in the 
present suit. 

Shortly after the decision of the High 
Court of Madras; Subbama adopted the first 
respondent, and the validity of the adop- 
tion, although raised in the suit, is no longer 
challenged by the appellants, in view of 
the concurrent findings of the Courts below. 

It is unnecessary to refer to certain other 
suits which were brought during the in- 
tervening period before the present suit was 
brought in 1923. It is now necessary to re- 
turn to the suit of 1891. 


Mr. Dunne, on behalf of the appellants,’ 


conceded that, subject to the question of 


bona fides, the present appellants must be’, 


deemed to be claiming under the plaintiffs 
in the 1891 suit within. the meaning of Ex- 
planation VI ofs. 11 of the Civil Procedure 
Code, as they were both claiming: as Te- 


presenting the publicinterest in the temples- 


and the Kowtharam lands. He further con- 
ceded that the matter in issue in the two 
suits was substantially the same. 
appellants maintain that the 1891 suit was 


not a bona fide litigation, that it was. 


brought by the plaintiffs in collusion- with 
the defendants, and that there was gross 
negligence in the plaintiffs’ conduct of the 
Buit, 
a res judicata against the present plain- 
tiffs. 

Ths appellants’ contention is founded on 
the non-production of a deed of gift of 1838 
and of some of the documents connected 
with the inam enquiry, and also on the fact 
that, on their appeal to the High Court, the 
plaintiffs did not place their own oral and 
documentary evidence before the High Court 
but only the defendants’ evidence. 

The learned Subordinate Judge held that 
the plaintiffs in the suit of 1891 had been 
guilty of gross negligence in the conduct of 
the proceedings before the Courts and that 
therefore the decision in such a suit could 
not bind the preserit plaintiffs or the wor- 
shippers at large. This decision was re+ 
versed by the High Court, who held that 
the plaintiffs in the 1891 suit were not guilty. 
of fraud or collusion, or even of gross neg- 
ligence. In both Courts the principles re- 
lating to negligent conduct of a former 
litigation by a guardian in the name ofa. 
minor were accepted as applicable to the 
case of parties: litigating on behalf of a 
public interest, as in the present case. The 


But the. 


and that, accordingly, it could not- 
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cases ‘illustrative of this principle, which 
are referred to in the judgments, are 
Sheo Churn Lal v. Ramnandan Dobey (1), 


. Chunduru Ponniyya v, Rajam Viranna (2), - 


Karri Bapanna v. Sunkari Yerramma 
(3), and Sithamraju Ananda Rao FV. 
Appa Rao (4). Their Lordships are 
not concerned to discuss the validity of 
these decisions, or the- elusive distinction 
between negligence and gross negligence, 
as they are satisfied that the principle in- 
volved in these cases isnot applicable to 
such cases as the present one. The pro- . 
tection of minors against the negligent act- 
ings of their guardians is a special one, 
and in these cases the plaintiffin the second 
suit was also the plaintiff in the former suit 
although in the earlier suit he or sae had 
sued through a guardian. Their Lordships 
would only add that they are not prepared 
to agree with the view expressed in Karri 
Bapanna's case (3) (supra) that the princi- 
ple of s. 44 of the Indian Evidence Act 
can be extended to cases of gross negli- 


gence. 
The provisions of s. 11 of the Civil 
Procedure Code are mandatory, and the 


ordinary litigant, who claims under one 
of the parties to the. former suit can only 
avoid its provisions by taking advantage 
of s. 44 of the Evidence Act, which defines 
with precision the grounds of such avoid- 
ance. as fraud or collusion. It is not for . 
the Court to treat negligence, or gross 
negligence, as fraud or collusion, unless 
fraud or collusion is the proper inference 
from the facts. 

Under s. ll, Explanation VI of the 
Ojvil Procedure Code, the plaintiffs in the 
present suitare deemed to be claiming 
under the plaintiffs in the 1891 suit, and 
again the statute defines a condition as 
necessary to the applicability of the sec- 
tion, namely, that the plaintiffs of 1891 liti- 
gated bona fide. . 

In the opinion of their “Lordships, no 
case of fraud apart from collusion being 
suggested, the appellants are bound to 
establish. either that the 1891 decrees were 
obtained by collusion between the parties, 
or thatthe litigation by the 1891 plaintiffs. 
was not bona fd e. 

At the hearing before their Lordships,“ 
the appellants based their case entirely on 

(1) 2208 

- (2) 45 M 425; 70 0 Tnd. Cas. 668; 15 L y 421; san) Mi 
WN 213; 42MLJ429; AIR 1922 M 

(3) 45 M L J.324; 74 ind. Oas. 218; BLW. 19; 33 M 
L TAH AI R1923 "Mad. 718; (1923) M WN 452, 

47 M LJ 700; 85 Ind. Cas, ae (1925) M W N 
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inferences to be drawn (a) from’ failure 
io produce to the Courtsin the 1891 suit 
certain documents, end (b) from the cmis- 
sion to lay. the plaintiffs’ evidence before 
tke High Court. The appellants’ oral 
evidence in the present suit tending to 
show collusion in the 1891 suit was not 
accepted by the Subordinate Judge, and 
was not referred to before their Lordships. 
The Subordinate Judge’s finding of gross 
negligence is very far from a finding of 
intentional suppression of the documents; 
which would amount to want of bona fides 
or collusion, or of such intentional sup- 
pression of the plaintiffs’ evidence before 
the High Court. In their Lordships’ opi- 
nion, there is no evidence in this suit 
which establishes either want of bona fides 
or collusion on the part of the plaintiffs in 
the 1891 suit, and accordingly, the appellants 
have failed to show that the decisions in 
the 1891 suit are not binding on them as res 


judicata. It follows on this ground alone that 


the appeal must fail. 
Their Lordships will humbly advise His 
Majesty that the appeal should be dis- 
missed with costs, and that the judg- 
ment and decree of the High Court dated 
November 30, 1927, should be affirmed. 
Ne Appeal dismissed. 
Sclicitors for the 
Hy. S. L. Polak & Co. 
Solicitor fur the 


Respondents:—Mr. 
Harold Shepherd. 


PRIVY COUNCIL 
Appeal from the Allahabad High Court 
November £0, 1936 
Leorp ALNuss, BIR Suapi LAL AND SIR 
GEORGE RANKIN 
Tus KAYASTHA PATHSHALA, 
ALLAHABAD AND otHERs—APPZLLANTS 
; versus 
Musammat BHAGWATLDEVI AND 0OTHERS— 
__ RESPONDENTS 
Trusi—Invalidity of certain gifts to relatives, 
whether fatal to other dispositions apparently 
separable—Held, that deed could not be treated as 
nullity because of the dominant or substantial pur- 
pose of deed as a whole—Dedication, when effective. 
In a settlement by a deed of trust, there is no 
reason why the invalidity of certain of the gifts to 
relatives should be supposed to be fatal to other 
dispositions apparently separable, or why the 
charitable gifts should be thought bad because 
though substantial, they do not involve a suffici- 
ently large part of the settled property, or because 
the beneficial interest is not given to a specified 
individual or individuals. Nor does it matter that 
thə settlor reserved to himself a power, which he 
never exercised to revoke the trusts. i 


Appellanis:—=Messrs.` 
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When there is no question of any attempt to de ` 
fraud oreditors and the ssttlor himself acted for 
years as trustee in carrying out the ternis of the . 
deed, the deed cannot be said to be a mere paper 
trancaction, In so far as the sattlors bounty to 
his relatives has been misguided and is contrary 
to law, it will fail of effect, and other dispositions 
will also fail if they are dependent thereon or in- 
separable therefrom. But the deel is not an un- | 
lawful agreement under ss. 23 and 24 of the Contract - 
Act. 5 

A disposition of properiy cannot be supported as 
a dedication if it is not a real dedication. : 

Held, that the deed could not be treated as a 
nullity because of the dominant or substantial : 
purpose of the deed as a whole, and that the defen- 
dants who were entitled to beneficial interest under - 


the deed and were in possession could not be eject» ; 


ed. 
Messrs. Gavin Simonds, K. C. and W. 


Wallach, for the Appellants, 
Messrs. DeGruyther, K. C.and N. Daynes, 
and Dr. Katju, for the Respondents. o 


Sir George Rankin.—The question in 
the present case is whether a deed of trust, 
executed by one Mahadeo Prasad as settlor 
on April 9, 1914, is or is not wholly invalid , 
for the reasons alleged in paragraph 5 of- 


the plaint as follows :— 

“5. That the alleged deed of trust is woolly null | 
and void, and did not in fact or, in law create any 
valid trust and is nct binding on the natural heirs ‘ 
ofthe said Chaudhri Mahadeo Prasad for the fol- 
lowing, among other reasons; — i 

‘“a)The said deed was amere paper transaction. . 
Tt ‘was never enforccd nor acted upon during the. 
lifetime of the said Chaudhri Mahadeo Prasad who’, 
ecntinued to bethe owner of tha properties and to’ 
enjoy the profits thereof as owner as heretcfore. ; 

(b) The alleged trust was not really cieated 
for any lawlul purpose. The real purpcse for, 
creating the alleged trust was to provent the’ 
devolution of the property on the death of the said 
Chaudhri Mahadeo Prasad ‘according to law. The, 
real purpose was to preserve and keep the property 
intact and undividei and to increase it in balk’ 
and value ad infinitum and to accumulate a part of 
its profits indefinitely; to regulate the succession 
thereto by the descendants of Chaudhri Mahadeo 
Prasad and his other relations and their children, 
generation after generation, in the male Ime, under’ 
an ostensible scheme of regulating their enjoyment 
of a substantial part ofthe income ana tofits of 
the property through the intervention ofan illegal 
trust ina manner totally unknown and repugnan 
to Hindu Law. <Allthe said purpcses 81e wholly: 
unlawful. : 

“(c) The alleged trest in so far as it purported: 
ostensibly to be a trust for chazitable purposes was- 
void inasmuch es it was not irrevccable. 

“(d) The varicus provisions for ostensible charit-. 
able purposes were a meie device to lend a colour 
of reality and validity tothe document. The said 
charitable dispositions were illusory and dependant, 
upon remote contingencies and were nov likely to- 
cuma into operation at all. In any case the lawful 
purpose (if any) was inextricably mixed with the 
dominant and unlawful purpose and icasmuch’as 
the lawful and the unlawful purposes cannot be 
separated from each other the whole tiustis void. . 

“(e) The alleged trust is. further void for re- 
mofeness and vagueness and : is opposed tc public, 
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policy and is contrary to fundamental principles of 
Hindu Law.” x 

The suit was brought on May 25, 1928, 
by the settlor’s daughter and her two sons 
in their respective characters of heiress 
and presumptive reversioners to the estate 
of the settlor under the Hindu Law. They 
impleaded the present appellants the 
Kayasthsa Pathshala, Allahabad, and a 
number of persons who appear 
the terms ofthe deed to be entitled to 
beneficial interests of one kind or another. 
The settlor was by caste a Kayastha and 
the Kayastha Pathshala, Allahabad, is a 
society registered under the Societies Re- 


gistration Act (XXI of 1860) with chjects 


which include the management of a school 
of that name, the maintenance of a library 
and assistance to students of the Kayastha 
community. Upon the settlor's death (Decem- 
per 5, 1924), this society, in accordance with 


the terms of the deed, succeeded him as° 


without 
the im- 


trustee and in due course and 
objection obtained mutation to 


movab!e properties comprised in the deed. . 


It is plain enough that until shortly be- 


fore the present suit, the society's posses- - 


sion of the trust property as trustee and 
its assumption and discharge of the duties 
of trustee was with the consent of the 
settlor’s daughter, her husband and major 
son. 

The relief claimed by the plaintis (Ll) a 
declaration that the deed of trust is 
wholly void, (2) thatthe settlor’s daughter 
(plaintiff No. 1) be awarded possession of 
the properties comprised therein, (3) 
mesne proiits, and (4) costs. 

The case made is not that the plaintiffs 
desire the administration of the trust pro- 
perty in ‘accordance with the deed, or 
that, the trusts of the deed having been 
fully carried into execution as regards 
some or all of the properties, the plaint- 
iffs are entitled to benefit under 
sulting trust, or are otherwise entitled to 
have possession of such properties. The 
plaintiffs’ case is that the deed of trust 
was altogether void ab initio and that the 
possession of thé Kayastha Pathshala has 
been wrongful throughout. 

The learned trial Judge (Additional Sub- 
ordinate Judge of Benares) on October 15, 
1929, dismissed the suit with costs, but 


a Divisional Bench of the High Court at. y 
Allahabad on July 2 , 1931, set aside his | 


decree and gave to ths first plaintiff 
(Mahadev Prasad's daughter Musammnat 
Bhagwati Devi) a decree in ejectment witha 
direction that the Kayastha 
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upon 


& rev’ 


Pathshala : 


5. 
should account for the profits of-the- pro" 
perty in a manner and upon principles - 
which need not here be detailed. s 

Mahadeo Prasad, an orthodox Hindu, had 
no male issue. His properties were exten- | 
sive. On November 17, 1898, he made a 
will whereby, inthe event of his leaving no 
male issue, he vested in the Kayastha” 
Pathshala the whole of his property “with, 
certain exceptions) subjectto a series of' 
trusts bearing considerable resemblance toʻ 
trusts afterwards declared by the trust deed 
now before the Board. His only daughter‘ 
having been married in 1900, he executed ’ 
a codicil to his will on November 4, 1903, 
making provision for certain relations but! 
not otherwise fundamentally altering the’ 
scheme of the will. The deed of trust. 
executed by him on April 9, 1914, began. 
by referring to his Hindu beliefs, his desire 
to maintain the temples built by himself - 
and his ancestors, his desire for improved | 
education among Kayasthas, his intention ' 
to provide for his heirs, relations and old 
family servants, and his wish that two 
houses belonging to him—one in Allahabad 
PY one in Nanpur—should be preserv-_ 
ed:— - Ži 

“For, all these objects I made directions under 8. 
will and a codicil. But as I have been suffering - 
from albuminuria for the last 14 years, and my 
right eye has become defective sinc 1909, it is now 
my intention that I should after making arrange- 
ments for myself also, create a trust about all these 
matters during my life-time, so that I might be some~- 
what relieve during my life-time, be able to spend . 
most of my time in the worship of God, and be also 


satisfied thit proper arrangements about all the 
matters would be made, Therefore, I, while in a 


“< sound state of body and mind and in the enjoyment 


ofall my senses, proclaim .and declare a trust in” 
respect of my entire immoveble property worth about 
17 lacs of rupees, mentioned in list (a) at the foot of 
this document, withthe exception of house No. 764, 
situate in Mohalla Yahaiapur, known as Kothi 
Satti Chaura, and Mauza Kayam Khadau, Tauzi 
No. 6926 included in No, 4, Pargana 63, District 
Darbhanga, and give in writing that the entire 
immovable property, aforesaid, which is atthis time’ 
in my possession, shall ba considered to be included 
in the trust for the undermentioned objects, on 
the conditions specified below, which trust shall 
inure for ever.” 

Clause 2 of the deed details the objects 
of the trust by short descriptions lettered 
(a) to(s) of which the first nine are ag 
follows:— : 

(a) Worship in the residential house in the city of 
Allahabad. : ` 
(b) Repairs and expenses of the temple of Sheo at 
anpur. 

(c) Repairs and expsnsesofthe temple of Shes at 
Benares. 

(d) Repairs and expenses of thé temple of Shep af 
Qasba Kara. in the district of Allahabad. | 

(e) Expenses of the fair of Sri Kalyani Debi, held: 
in the city of Allahabad, 2 
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(J) The funeral, ‘shrad' and Gaya expenses of 
Thine (sic) and those of my wife. 

(g) Payment of the donation 
Kayastha Pathshala or (expenses of) establishing a 
college in the name of me, the executant, for higher 
education. 

(h) Payment of donation to the Hindu University. 

(i) Scholarship and aid to indigent students of my 
caste,” 


The remaining objects 
forms of private benevolence towards 
relations and friends—e. g., allowances, 
houses, dowries; to which are added pay- 
ment of the settlor’s debts and improvement 
of the value of the trust property. 

Elaborate provisions are laid down for 
the management of the trust, 15 per cent; 
of the entire income being reserved for 
management expenses. In the Allahabad 
house a right of residence is given to 
his widow, daughter, eldest grandson and 
his male descendants according to the rule 
of primogeniture (clause 9}. The income of 
the village Gaura is appropriated to the 
expenses of the temple at Benares 
{clause 12). Threefourths of the net 
profits of certain shares in villages in the 
district of Allahabad is given to two 
named relatives in equal shares with a 
provision that the right is to go to their 
male descendants generation after genera- 
tion, and on failure of male descendante to 
certain females. Three-fourths ‘of the 
profits of other villages is given to the 
settlor’s nephews and js to go to their male 
descendants and in default to certain 
females (clause 15). 


are ordinary 


The remainder of the profits of the trust 
property, after providing certain annual 
sums for pujas and repairs, and Rs. 20,000 
for the funeral and shradh of the settlor and 
his wife, is to be divided into two equal 
parts. The first half of such profits js to 
provide a perpetual allowance going first 
to the wife, then to the daughter, then to 
the grandsons, then to the male issue of 
the grandsons generation after generaticn 
according to a complicated scheme.. The 
second half of such profits, after carrying 
one-twentieth thereof to reserve, is to be 
applied to the upkeep of the Nanpur house, 
ceriain travelling expenses, the payment 
of two sums of Rs. 10,000 to nephews, 
establishing new markets in connection 
with the trust properties, support and 
assistance to members of the seitlor’s family 
and near relations, support and education 
of certain named persons, the marriage 
expenses of the three daughters of a friend 
andthe payment of alac of rupees to the 
Kayastha Pathshala, Allahabad. -When 


to the Allahabad - 
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a lac of rupees has been accumulated to 
ensure payment of land revenue and es a 
provision in case of famine and other 
emergency, then two other objecis are 
brought within the trusts which apply to 
“the second half of the profits’—viz. (1) 
the giving of Rs. 25,000 to the Hindu Uni- 
versity at Benares upon certain condi- 
tions and (2) scholarships and help for 
indigent Kayastha students. 

Upon the face of this summary description 
of the trusts of the deed it is evident that 
serious questions may arise under ss. 14, 
16 and 17 of the Transfer of Property ‘Act 
in connection withseveral of the dispcsi- 
tions in favour of relatives and friends. 
The consequences which would flow from 
this or that disposition being held to be 
invalid call for careful consideration, both 
as a matter of construction of the deed, and 
also in view of the question whether the 
will of the settlor was revoked by the deed 
jn whole or in part, absolutely or con- 
ditionally. Ifthe present suit had been a 
suit for administration of the. trusts of the 
deed and of the assets belonging to 
Mahadeo at the date of his death, detailed 
consideration of ihe problems preserited by 
this settlement in the events that have 
happened might before now have elucidated 
the rights of the plaintiffs, whetker as 
Mahadeo’s reprcscntstives or otherwise. 
But their Lordships find it difficult to under- 
stand why the invalidity of certain of the 
gifts to relatives should be supposed to be 
fatal do other dispositions apparently 
separable, or why the charitable gifts should 
be thought bad because, though sub- 
stantial, they donot involve a sufficiently 
large part of the settled property, or 
because the beneficial interest is noi given 
to a specified individual or individuals. 
Nor does it now matter that the settlor 
reserved to himself a power, which he never 
exercised, to revoke the trusis. These is in 
this case no question of any attempt to 
defraud creditors, and, as the settlor 
himself acted for years as trustee in carrying 
out the terms of the deed, the ccntention 
that the deed wasa mere “paper transac- 
tion” cannot be maintained. Inso far as 
the settlor’s bounty to his relatives has been 
misguided and is contrary to law, it will fail 
of effect, and other dispositions will also 
fail if they are dependent thereon or in- 
separable therefrom. But the deed is not 
an unlawful agreement under ss. 23 and 24 
of tte Contract Act, nor does anyone 





-suppose that the deed was intended to 


create 2a debutter,—still less that this Hindu 
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was establishing a Muhammadan “ wakf. 
No doubt the authorities are clear tothe 


effect that a disposition of properly cannot 


‘be supported as a dedication if it is not a 
real dedication. Thusin the case of a wakf, 
before the Mussulman Wakf Validating 
Act (VI of 1913) it was held that the test 
was not whether the gift to charity was 
substantial but whether the property was 
substantially dedicated to charity [Balla 
Mal v. Ata Ullah Khan (1)]. The principle 
to be applied to the case of a Hindu 
debutter may be seen from Jadu Nath 
Singh v. Thakur Sita Ramji (2). But, 
though the settlor had certain religious 
objects, the case before the Board is in its 
general character, a case of private bounty 
and educational trusts. The question 
which arises is not the question of dedica- 
tion, but of the application to these particular 
trusts of ss. 14, 16, 17 and 18 of the Transfer 
of Property Act, or more strictly, as the deed 
was executed before 1929, of these sections 
read subject to the saving (at that time 
made by s. 2 of the Act) for the rulesof 
Hindu Law. Under these sections non- 
charitable dispositions bad for perpetuity 
will not be validated by the presence of 
charitable trusts. 

As the case of Sookhmoy v. Monohurri 
Dasi (3) has been referred to by the High 
Court and ciled to the Board in argument 
by learned Counsel for the respondents, it 
may be noted that the Hindu rule against 
perpetuity was in that case applied to the 
‘provisions of a Hindu’s will with the result 
that no independent gift for charitable or 
religious purposes remained. Six-sixteenths 
of the income was to be devoted to maintain- 
ing the family worship and the family for 
ever: this provision was held bad, no part 
of the corpus of the estate ever vesting in 
anyone beneficially. 
~ Totreatthe deed of April 9, 1914, asa 
nullity because of the “dominant” or 
“substantial” purpose of the deed as a 
whole is not in their Lordships’ opinion a 
conclusion warranted in this case by any 
‘principle of law. It will be open to any 
‘person interested, including any of the 
-plaintiffs, in appropriate proceedings to 
have the deed construed and its provisions 


(1) 54 I A 372 at p 380; 103 Ind Cas. 518; A IR 
1927 P C191; 53M LI 166; 4 O W N 705; (1997) M W 
N 581; 440 L J183; 29 Bom. LR 1289; 3] OWN 
1092; 8 P L T 699; 26 L W 710 (P. C). 

(2) 441 A 187; 42 Ind. Cas, 225; 210C WN 953; 22 
ML T 52; 20 O 0 200; 19 Bom. LR 687; (1917) M W 
N 605; 28 CLJ 309: 394 553; 4 O L J 586 (P. O. 

(3) 12 I A 103,116 684; 9 Ind. Jur, 234; 4 Sar. 632 


EMPEROR. V. OHHOTALAL AMAROSAND (BOM.) 7 


so far as valid applied to the events which 
have happened, and all further questions 
settled whether arising under the deed, the 
will or on intestacy. But that the Kayastha 
Pathshala should be ejected from the trust 
properties in-the suit now before the Board 
is in their Lordships’ opinion without legal 
‘warrant, and their Lordships will humbly 
advise His Majesty that this appeal should 
be allowed and the decree of the trial Court 
dismissing the suitshould be restored with 
costs throughout. The cross-appeal must be 
dismissed with costs. 

N. Appeal allowed, 

Solicitors for the Appellants:—Messrs. Hy. 
S.L. Polak & Co. 

Solicitors for the Respondents:—Messrs. 
Nehra & Co. 


BOMBAY HIGH COURT 
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September 1, 1936 
Bgaumont, O. J., RANGNEXaB AND N. J. 

WADIA, JJ. 

EMPEROR— PROSECUTOR 

versus . 

CHHOTALAL AMARCHAND—Acovszp 

Merchandise Marks Act (IV of 1889), s. 15—Limi- 
tation —Starting point~—'Commission of offence’, 
meaning of—Interpretation of statutes—Speculation 
as to meaning is not proper—Trade mark—Infringe- 
ment, if a continuing offence. 

In all casas under s. 15, Merchandise Marks Act, 
the starting point of limitation is the date of the 
offence charged. In re Abdul Satar Khan (1), over- 
ruled. Ruppell v. Ponnusami Tevan (7) ani 
Mahamed Jewa v. Wilson (8), dissented from. 

The words ‘commission of the offence’ mean com- 
mission of the offence in respect of which a prosecu- 
tion is launched, that is to say, commission of the 
offence charged. If the date of the offence specified 
in the charge is more than three years before the 


,commencement of the prosecution, then the prosecu- 


tion is barred under s. 15, whether or not ths com- 
plainant bad knowledge of the offence. If the offence 
charged is less than three years, but more than one 
year, before the date of the prosecution, then the 
prosecution is barred if the complainant had know- 
ledge of the ccmmission of the offence charged for 
more than a year before the date of the prosecution. 
But if the offence is less than one year from the 
date of the prosecution, then there is no bar under 
s. 15. 

' The object ofthe legislature must be ascertained 
from within the four corners of the Act. It is not 
open to the QOourt to speculate as to what the 
legislature probably meant, and then do violence to 
the language of the enactment in order to give effect 
to the presumed intention. 

It ig doubtful whether there can be a continuing 
offence in respect of infringement cf trade mark in 
the sense in which there can be a continuing tort or 
continuing breach of contract. A person cannot be 
charged with committing an offence de die in diem e 
over & substantial period, ; : 


` 


Cr. A. from an order of ihe Presidency 
Magistrate, Third Court, Bombay. 

Order of Reference to a Full 
Bench. 

Broomfield, J.—This is an appeal by the 
Government of Bembay in acase in which 
one’ -Chhotalal Amarchand was tried for 
offences under ss. 482, 485 and 486, Indian 
Penal Code, by the Presidency Magistrate, 
Third Court, Bombay, and acquitted on the 
grounc that the prosecution was barred by 
s. 15, Merchandise Marks Act. The comp- 
lainant in this case is the Secretary of 
G. Griffiths & Co., Ltd., the sole selling agents 
for this Presidency of a preparation for 
infants styled “Woodward's Celebrated 
Gripe Water,” manufactured by W. 
Woodward, Ltd. of London. The opponent 
carries on business as a manufacturing 
chemist at Princess Street in the name of 
R. Chhotalal & Co., and is the proprietor of 
Sanghvi Pharmaceutical Werks, Bombay. 
He has put in the market a preparation 
called “Sanghvi's Gripe Mixture.” It is the 
contention of the complainant that the 
labels and wrappers in which “Sanghvi's 
Gripe Mixture” are sold are a colourable 
imitation of thcse of the complainant's 
preparation and calculated to deceive an 
unwary purchaser. Tke complainant 
purchased a bottle of Sanghvi’s Gripe 
Mixture on December 1, 1934. He filed his 
complaint on December 10,1934, and a 
search warrant was issued, in consequence 
of which 11 dozen bottles of the mixture 
and a number of wrappers and labels were 
seized on the accused's premises on Janu- 
ary 9, 1935. ; 

The charges framed against the accused 
were: (1) under s. 482 in respect of the use 
of a false trade mark on September 1, 1934, 
(2) under s. 485 in respect of the possession 
of a counterfeit trade mark on January 9, 
1935, and (3) under s.486 in respect of the 
possession for sale of Sanghvi’s Gripe 
Mixture bottles on January 9, 1935. The 
Magistrate in the first instance did not go 
into the merits of the case. Evidence was 
given on behalf of the accused to show that 
he had commenced, the sale of Sanghvi's 
Gripe Mixture, which is alleged to con- 
stitute the infringement of the complainant’s 
trade mark, as long ago as 1931. A 
witness Nanalal Girjashankar in the employ- 
ment of the accused was examined, and he 
swore that the accused had been-preparing 
Sanghvi's Gripe Mixture since 1931. He 
also produced entries in books of account 
purporting to show sales ofthe mixture in 


e November 1931, This evidence was 
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obviovsly intended to show that the sale of 
this Gripe Mixture by the accused had been 
going on continuously since 1931. There 
was no cross-examination of the witness 
whatever, The Magistrate, therefore, tock 
the view, as I think he was justified in 
doing, that the first infringement of the 
complainant's trade mark had taken place 
more than ‘three years before the prosecu- 
tion was launched; and following the con- 
struction placed upon s.15, Merchandise 
Marks Act, by this Court in Inre Abdul 
Satar Khan (1) he held thattime had begun 
to run against the complainant from Novem- 
ber 10, 1931, when the first infringement 
was proved to have taken place, and that, 
therefore, the prasecution was barred 
under s. 15. The accused was accordingly - 
acquitted. Ifthe law is correctly laid down 
dn In re Abdul Satar Khan (1) it may be 
that the acquittal of the accused was right. 
That is not altogether free from doubt, 
because in that case it was proved that 
there had been a continuing infringement to 
the knowledge of the complainant, and he | 
had not filed his complaint until more than 
a year afier ke first came to know of the 
infringement. Inthe case before us now 
there is no evidence to show that the comp- 
lainant had any knowledge of the infringe- 
ae of his trade mark -until December 
1934. 

However it is contended on behalf of the 
Crown that In re Abdul Satar Khan (1) was 
incorrectly decided,. and that time runs in 
every case under s. 15, Merchandise Marks 
Act, from the date of the particular offence 
specified in the charge, and that it makes no 
difference whether the infringement has or 
has not been continuing before that date, or 
whether it was to the knowledge of the 
complainant or unknown to him. The 
learned Advocate-General has requested 
that in view of the importance of the ques- 
tion, and in view of the conflict between, the 
High Courts on it, it should be referred for 
the consideration of a Full Bench. 


As the Magistrate had not dealt with the 
case on the merits, we thought it desirable 
to send down issues for his findings on the 
questions of fact. The following issues 
were sent down: (1) Whether the accused 
used a false trade mark within the meaning 
of s. 460, Penal Code. (2) Whether the 
accused has proved that he acted without 
intent to defraud—s, 482. (3) Whether 
the purpose referred to in s. 485 is proved? 


(1) 37 Bom. L R 580; 158 Ind. Cas, 168; AIR 1233 
Bom, 359; 36 Or. L J 1372; 59 B 551; 8 R B 119. a 
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and (4) Whether the accused has pr-ved 
that he acted innocently—s. 486. | 

The learned Magistrate’s findings .on 
these issues are: (1) Yes; (2) No; 
(3) Yes; ard (4) No. “Only the first of 
these issues, in my opinion, needs any 
discussion, namely, the question whether 
it is proved that the accused used a false 
irade mark within ihe meaning cis. 480, 
Penal Code. The description of the com- 
plainant’s gdedsis as follows: The bottles 
containing Wocdward's Gripe Water are 
packed in dark blue wrappers, and labell- 
ed with white labels printed in black 
ink. Thereisone label on the front side 
which is printed in English, and one on 
the back, printed half in Marathi and 
half in Gujrati. On the front label the 
words printed on thetop are “Important to 
Mothers" below whichis printed a figure 
of an infant strangling two serpents (pre- 
sumably the infant Hercules) e:closed in 
acircle and on eachsideof the circle are 
the words “Registered Trade Mark” and 
“No. 99" Below the figure of the infant, the 
words “Woodward's Celebrated Gripe 
Water” are printed, and thereafter, the 
label contains the description of the gripe 
water and the directions for its use. Bx- 
cept the words “shake the bottle before 
opening’ and “Wipe screw neck before 
replacing cap” which are printed cross- 
wise in red ink, the whole front label is 
printed in black ink. The particular points 
stressed by the prosecution are apparently 
the dark blue wrapper, the words ‘ Gripe 
Water" and the picture of an infant. It is 
alleged that these features have become 
closely associated in the public mind with 
the preparation of W. Woodward, Ltd. 

The bottles used by the accused are 
similar in size,and the wrappers are also 
dark blue. The accused has printed the 
words “Infanis’ Preservative” at the top of 
his labelinstead of the words “Important 
to Mothers,” and for the figure cf an infant 
enclosedin a circle, he has substituted a 
lady and a child, andthe words “Trade” 
and ‘‘Mark” appear on each’ side of the 
circle. The label is in black ink as in the 
case of Woodward's label, and the size is 
almost the same. But the accused’s bottles 
have labels on one side only, and the ins- 
tructions written on tke labels are quite 
different. The learned Magistrate after 


comparing the two, has found as follows : 
“Putting the twe bottles side by sideI find that 

there are certain differences in the two bottles, but 

they are of such character. as will not prevent an 


incautious purchaser from mistaking the accused's. 


bottles for that of Woodward's, Further the size of 
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the accused's bottle and the wrapper, the colour of 
which is also dark blue, are also calculated to mis- 
lead an unwary purchaser. It is not by accident 
that the general get-up is similar to that of Wood- 
ward ; it is by. design, and Iam satisfied that the 
accused has used a false trade mark within the mean- 
ing-of s. 480, Penal Code.” | 

In the course of his judgmentke has re- 
ferred toa number ofauthorities, and he 
has stated the law quite correctly. There 
is in fact no doubt as to the princip'es 
which are to be followed—though there is 
sometimes considerable difficultyin the ap- 
plication of them, in Hecla Foundry Co. v. 
Walker Hunter & Co. (2); Lord Herschell 
said (p. £55*) : A 

“.... the eyes must be the judge in such a case 
as this, and: the question must be determined by 
placing the designs side by side, and asking whe- 
ther they are the same, or whether the one is an 
obvious imitation of the other.” : 


Thesame learned Judge pointed: out in 
John Harpér & Co., Ltd. v. Wright and 
Butler, etc. Ltd. (3), (p. 147+) that mere 
“differences in detail do not prevent the two 
designs being essentially the same.” Lord, 
Selbornein Singer Manufacturing Co. v. 
Looq (4), said ip. 194) : 

“The imitation cf a man’s trade mark, in a manner 
liable to mislead the unwary, cannot ba justified by 


shewing . a person who carefully and intelligently 
examined and studied it might not be misled.” 


I take it that, shortly stated, the test is 
whether there is such a similarity in the 
trade mark, label and general get-up as 
might mislead an ordinary purchaser who 
would not be likely to notice the differen- 
ces or attach importance to them. The 
learned Advocate who is appointed to de- 
fend the accused in tkis case has con- 
tended that passing of goods by imitation 
of the get-up of the packages is not anin- 
fringement of a trade’ mark within the 
meaning of s. 480. He referred us to a 
passage in Gour’s Penal Code, Vol. 2, 
p. 2,518. But in the present case the Magis- 
irate does not rely only or mainly on the 
getup of the packages. There can be no 
doubt, in my opinion, that the general get- 
up is one of the nfatters which may be taken 
into consideration in deciding whether the 
imitation of the trade mark or label is cal- 
culated to deceive. In that connection refer- 
ence may be made to Emperor v. Ganpat (5). 

We have ourselves compared tke two 


(2) (1889) 14 A O 550. 


(3) (1896) 1 Ch. 142; 65 L J Oh. 161; 44 W R 274, 
(4) (1882) @ A C 15; 52 LJ Oh. 481; 48L T 3; 31 W 
1a ; 


325. 

(5) 16 Bom. L R 78; 24 Ind. Cas. 834; A I R 1914 
Bom. 128; 15 Or. L J 522. 

*Page of (1889) 14 A. 0.—[Ed.] 

+Page of (1896).1 Ch.— [Ha.] 

fPage of (1882) 8 A, O. [Bd] 





10 
bottles. We are satisfied that the label 
and get-up on the accused's bottle are an 
obvious imitation of the label and get-up 
of Woodward's Gripe Water. The-.accused, 
indeed, in reply to a question put by the 
Court, admitted that he had imitated the 
label. We agree, therefore, with the Magis- 
trate that the accused has marked his 
goods in a manner reasonably calculated 
to deceive any unwary purchaser and to 
cause him to believe that the goods are the 
manufacture or merchandise of W. Wood- 
ward, Ltd. ee 


In view of the findicgs on the merits, 


it is clear that the accused must be con- 
victed of the offences with which he is 
charged, unless the prosecution is barred 
by s. 15, Indian Merchandise Marks Act. 
That section runs as follows:— 

“No such prosecution as is mentioned in the last 
foregoing section, shall be commenced after the ex- 
piration of three years next after the commission 
of the offence, or one year after the first discovery 
thereof by the prosecutor, whichever expiration 
first happens.” 

Two views have been put forward of the 
construstion of this section. One view, 
which has been taken by the High Court 
of Calcutta, is that the offence there referred 
to is ike particular ofence, that is, the 
offence at a particular time and place, which 
is specified in the charge: sze Nagendra 
Nath Shaha v. Emperor (6). The other view, 
which has been taken by the High Court 
of Madras in Ruppell v. Ponnusami Teran 
(7) and also in two cases decided by the 
Courts in Burma, is that where the ofence of 
infringement is a continuing one, and no 
discontinuance is proved, time runs from 
the first instance of infringement or from 
the first discovery of the infringement. 
The authorities were referred to by 
Divatia, J. and myself in In re Abdul 
Satar Khan (1) and we gave reasons for 
preferring the view taken by the Madras 
High Court. Without going again into 
detail, I may say that the chief points in 
favour of this view seem to me to be 
these. If “offence” ins. 15 means simply 
the specific instance of infringement men- 
tioned in the charge, why doess, 15 speak of 
the “first discovery” of the infringement? 
An infringemest at a particular time and 
place obviously cannot be discovered more 
than once. In Mahomed Jewa v. Wilson, 
12 Cr. L. J. 246 (8) Twomey, J., said ip. 248)*: 

(6) 57 C 1153, 127 Ind. Cas. 535; A I R 1930 Cal. 
274; (1930) Or Cas, 354; 31 Cr. L J 1227; 34 C W N 339; 
51 O L J 477; Ind. Rul. (1930) Cal. 859. 

" (7) 22 M 488; 1 Weir 821. 

(8) 12 Gr. L J 246; 10 Ind. Cae. 787; 4 Bur. L T.83, 

* Page of 12 Cr. L. J.-[Hd] Wifey ae 
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“The word “first discovery” cannot reasonably 
be applied to the last of a long series of similar 
offences extending without interruption throughout 
several years to the knowledge of the prosecu- 
tor. In my opinion, they can refer only to the 
first offence of the series which comes to his 
knowledge.” . 

The learned Advocate-General says that 
“first discovery” means no more than dis” 
covery, and that though “first” may be 
superfluous, it would be equally superfluous 
whichever construction were put upon s. 19. . 
That, I think, is hardly the case. The 
use of the expression ‘“‘first discovery” 
would certainly be far more appropriate 
if the construction suggested in Ruppell 
v. Ponnusami Tevan (7) and accepted by 
this Court in In re Abdul Satar Khan 
(1) is correct. The second point is that, on 
the construction contended for by the Crown, 
s. 15 would be, not a dead letter altogether, 
but extremely limited in operation. I do 
not accept the suggestion that has been 
made that the language of the section in 
that case is unintelligible or that the con- 
eluding words “whichever expiration first 
happens” would have no meaning. The 
meaning of the section would be this. You 
must prosecute within one year of the 
disccvery of the offence, and if it is astale 
offence, that is, if it was committed more 
than three years ago, you cannot prosecute 
at all. That is, no doubt, a possible 
meaning. But if that is the meaning, the 
limitation clause has no practical effect, 
unless the offence has already been dis- 
continued. If it is still continuing, you 
have only to get evidence of a recent in- 
fringement, and you can prozezute for it 
however long it may have been going on. 
In the majority of cases which come befcre 
the Courts, the offence is continuing. It 
is only rarely that criminal proceedings 
are taken in respect of an infringement 
which has been disconlinued. There is 
therefore some difficulty in supposing that 
the legislature would have thought it neces- 
sary or worthwhile toenact this limitation 
clause, if the only practical effect would be 
to stop prosecution for stale offences in the 
rare cases where the infringement has been 
discontinued before the prosecution. The 
Courts would not be likely to take a very 
serious view of the matter anyhow. The 
learned Advocate-General argues that s. 15 
is only intended to. provide that there 
should be no prosecution when there is 
no longer a right ofsuit. Similarly there 
is some difficulty in supposing that the 
legislature could have intended that it should 
be open to a complainant- to prosecute 
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criminally for an offence of this nature 
which has been carried on to his knowledge 
fora long period. In Ruppellv. Ponnu- 
sami Tevan (7), there are these observa- 
tions in the judgment (p. 490*): 

“Ordinarily the infringement ofa trade mark is 
rather a civil than a criminal wrong, but as civil 
proceedings may require much time and expenditure 
to bring them toa conclusion, the legislature, in 
its anxiety to protect traders, has allowed of resort 
to the Criminal Courts fo providea speedy remedy 
in cases where the aggrieved party is diligent and 
does not by his conduct show. that the case is not 
one of urgency. If, therefore, the person aggrieved 
fails to resort to the Criminal Courts within a year 
of the offence coming to his knowledge, the law 
assumes that the case is not one of urgency, and 
it leaves him to his civil remedy by an action for 
injunction.” 

In Mahomed Jewa v. Wilson, 12 Or. L. J. 
246 (8), Twomey, J:, said (p. 2474): 

“The intention of the Legislature will be frustra- 
ted ifit is held that the owner of a trade mark can 
stand by for several years while his trade mark is 
being infringed continuously and then bring a 
criminal complaint ih respect of some recent 
instance in which there has been infringement.” 


I think these considerations undoubtedly 
have some force. Butit must be admitied 
that they derive much of their force from 
the facts of those particular cases, where 
there had been continuous infringement to 
the knowledge of the ccmplainant. The 
presumption-as to the intention of the 
legislature cannot be made with equal 
validily where, as in the present case, 
there is no evidence to show that the com- 
Plainant had any knowledge of the infringe- 
ment, prior to the prosecution. At the same 
time it is hardly possible to distinguish 
In re Abdul Satar Khan (1), altogether on 
that ground, because if ‘‘offence” ins. 15 
is to mean the first of a series of offences 
im one case, it must mean it in the other, that 
is to say, it must be the first of a series of 
offences whether the infringement has con- 
tinued to the knowledge of the complainant 
or pot. Tne learned Advocate General has 
pointed oub further difficulty arising from 
the other provisions of the Merchandise 
Marks Act, which was not brought to our 
notice in In re Abdul Satar Khan (1). Section 
15 of the Act refers back to the preceding 
seclion: “No such prosecution as is men- 
tioned in the last foregoing section, shall 
be commenced,” ete. And similarly s. 14 
refers back to s. 13: 

“On any sich prosecution as is mentioned in the 
last foregoing section, or on any prosecution for an 
offence against any of the sections of the Penal Code.” 

The offences referred toin s. 13 include 





. *Page of 22 M.— Ed. 
{Page of 12 Or. L, J.—[Hd] 
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offences under s. 18, Sea Customs Act, 
1978. The seclion provides that certain 
goods shall not be brought by land or sea. 
into British India, and the goods specified 
include the following, inter alia counterfeit 
coins, obscene bocks, and matches made 
with white phosphorus. The bir of limi- 
tation laid down by s. 15, Merchandise 
Marks Act, must apply equally to offences 
under s.482 and the following sections of 
the Penal Code, and to the offences referred 
to ins. 13, Merchandise Marks Act, 7. e., 
offences against s. 18, Sea Customs Act. So 
that, if we are to hold that there can be 
no prosecution in ths former case, where 
the offence has been continuing for more 


‘than three years ur more than one year 


to the knowledge of the prosecutor, it is 
arguable that the same must apply in the 
other case also, and there can be no pro- 
secution for importing counterfeit coins, or 
obscene books, or matches made with white 
phosphorus, if the importation has been 
going on continuously for three years. I 
am not altogether sure that the continuing 
or recurring importation, of goods by land 
or- sea constituting an offence or offences 
against s. 18, Sea Customs Act, ‘could be 
regarded as a continuing offence in quite the 
sa sense aS a series of instances of 
infringement of a trade mark. But the 
difficulty pointed out by the learned 
Advucate-General is undoubtedly there, 
and it is not easy to find a satisfactory 
answer to it. 4 

For this reason, and for the reason 
already mentioned that it is a point of 
general importance on which there are 
conflicting decisions of the High Courts, 
I think it desirable that the question should 
be referred for determination by a Full 
Bench, and tke question should be, I think 
in the following form: “What is the starting 
point of limitation under s.15, Merchandise 
Marks Act, in a case where it is proved 
that the offence of infringement ofa trade 
mark, ete., has een a continuing one ? Dces 
time run (a) from the particular instance, 
of infringement sepecified in the charge, 
or (b)-from the date of the first infringe- 
ment, whichever expiration first happens ?” 

Wassoodew, J.—I agree that we should 
refer this question of law toa Full Bench 
in the terms proposed by my learned bro- 
ther for a ruling on the point. The offence 
with which we have to deal relates to the 
infringement of trademark. The law 
in regard to such infringement is primarily 
intended to serve a double object. It is 
in the first instance designed to protect” 
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‘the customer against deception by palm- 
ing off on him goods different from those 
which he intends or believes he is pur- 
chasing in the market, and secondly, to 
protect traders against loss by the depri- 
vation of profit obtainable from the re- 
Pputation gained for the goods of their 
manufacture. [t is clear to me upon a 
careful examination of the two sample 
bottles of “Gripe Water” and “Gripe Mix- 
ture” of the rival traders that apart from 
the minute differences in detail in the 
printed matter on the labels there is such 
a great similarity in the get-up that an 
unwary purchaser is likely to be misled 
into buying a bottle different from the one 


he intends to buy. The learned Magistrate: 


has carefully considered the differences 
in the wrappers, size and the picture cn 
the lables, and has rightly come to the 
conclusion that the accused has used a 
false trade mark within the meaning of 
s. 480, Penal Ccde. On the merits, there- 
fore, I agree in holding that there is suff- 
cient proof that the offences described 
under ss. 482, 435 and 486 have been com- 
mitted in this cass. 


The learned Magistrate however, relying 
upon the view taken in In re Abdul Satar 
Khan (1) has held that the a is 
barred under s. 15, Merchandise Marks 
Act (IV of 1889). The decision in In re 
Abdul Satar Khan (1) proceeded on the 
footing that where the offence of a trade 
or property mark is a continuing one, in 
the sense that its continuance was known to 
the complainant andno discontinuance is 
proved, time runs unders.15 from the 
first instance of infringement or from the 
discovery of infringement. The head-note 
io the report does not make the point very 
clear. That the legislature has set a period 
of limitation for prosecutions for offences 
such as these under s. 15, Merchandise 
Marks Act, cannot be doubted. The point 
which has presented great difficulty in the 
consideration of the question of limitation is, 
what is the terminus a quo for prosecutions 
for offences which in their very nature can 
be described as continuing offences. If 
they are not of that description, there can 
hardly be any difficulty in applying the 
provisions of s. 15. The diversity of judi- 
cial view in Indian Courts is mainly based 
upon the interpretation of the phrase” com- 
mission of the offence” in 3. 15. 

The Oourls, in their interpretation of 
these words, that they imply the particular 
epffence in the charge in cases such as 
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Akshoy Kumar Dey v. Emperor (9) and 
Nagendra Nath Saha v. Emperor 6) and’ 
the counter-interpretation in Ruppell v. 
Ponnusami Tevan (7)and Mahomed Jewa v. 
Wilson, 12 Cr. L. J. 216 (8) which is in con-. 
sonance with the view in In re Abdul Satar 
Khan (1) do not take count of certain diffi-. 
culty which the learned Advocate-General 
has placed before us in the application of 
the provisions of s. 15. Among the obvious 
difficulties in interpretation, which my: 
learned brother has pointed out, is the 
difficulty arising from the application 
of the provisions of s. 15 to offences’ 
under s. 18, Sea Customs Act, whic fall. 
under the classification of offences to 
which the decision in In re Abdul Satar- 
Khan (1) may apply. That will lead tothe 
continuous commission of offences punish-! 
able under that Act which the law will be 
powerless to punish if there was delay 
in the prosecution of the offende:s—a 
result which, in my view, cannol be 
impu‘el to the legislature within its in-. 
tention. I need not traverse the other 
grounds covered by the exposition of the: 
difficulties by my learned brother, which 
lead to manifest inconvenience or absurdity 
and even to contradiction of the apparent 
purpose of the Act. Whenthe main object 
of the enactment is clear, it cannot be 
reduced to nullity, and it may be necessary 
even to correct or modify the meaning of 
the words used. It is sufficient to say 
that the matter is of such general inpor- 
tance that it is necessary to have a raling 
of a Full Bench on the question raised. 

Messrs. K. Mel. Kemp and B, G. Ran, for 
the Crown. 

Messrs. M. N. Talpade and G. H. Raja- 
dhyaksha, for the Accused. 

OFINION 

Beaumont, C. J.—In this case a question 
is referred to this Court in the following- 
terms: f 

“What is the starting point of limitation under 
s. 15, Merchandise Marks Act, in a case where it 
is proved that the offence of infringement of a trade’ 
mark, etc., has been a continuing one? Does time 
run, (a) from the particular instances of infringement , 
specified in the charge, or (b)from the date of the 
first infringement or first discovery of infringement 
whichever expiration first happens”? 

The question assumes that you can have 
a continuing offence in the sense in which 
you can have a continuing tort, or a ccntin- 
uing breach of contract, and Idoubt myself 
whether the assumption is well founded, 
having regard to the provisions of the 
Criminal Procedure Code as to the framing 

(9) 32 C W N 699; 114 Ind. Cas. 131; A I R 1928 Caf 
495; 30 Or. L J 25:; 320 W N 699, 
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of charges and as io the charges which can” 
betried at one and the same trial. [bis 
quite clear that you could not charge a min 
with committing an offence de die in diem 
over a substantial period. 

The accused was charged with offences 
under ss. 482, 485 and 486, Indian Penal Code, 
in respect of offences which I will refer to 
by a compendious term as infringements of 
the complainant's trade mark. The defence 
which prevailed before the learned Magis-' 
trate who tried the case was that the accus- 
edhad continuously infringed the complain- 
ant’s trade mark since 1931, and the prosecu-. 
tion was therefore out of time under s. 15. 
With deference to the referring Court, I 
do not think that fact was properly proved 
before the Magistrate, but for the purposes 
of my judgment I will assume that it was 
so proved.: The matter has been referred 
to us because there has been a diffence of 
judicial opinion as to the construction of 
s. 15, Merchandise Marks Act, and there is. 
one decision of this Court In re Abdel Satar 
Khan (1), the correctness of which requires 
to be considered. Section 15, Merchandisé 
Marks Act, is in these terms: i 

“No such prosection as is mentioned in the last 
foregoing section shall be commenced after th3 ex- 
piration of three years next after the commission of the 


offence, or one year after the first discovery thereof 
by the prosecutor, whichever expiration fist happens.” 


_ Referring back to the previcus section; 
which again refers back to s. 18, there are 
three classes of prosecution. tó which s. 15 
applies; rst, prosecutions for offences under 
the Act, secondly, prosecutions for offences’ 
under s. 18, Sea Custems Act, and thirdly 
prosecutions under tke relevant sections of 
the Indian Penal Code, the present prose- 
cution coming within the latter category. 
Reading s. 15 in the first place without 
reference to authority it appears to me to 
be perfectly plainthat the words ‘commis- 
sion of the offence’ mean commission of the 
offence in respect of which a prosecution is 
launched, thatis to say, commission of the 
offence charged. On that view of the matter 
the procedure is perfectly simple. One 
looks at the charge, which has to specify 


the date of the offence, and if one finds that -~ 


date is more than three years before the 
commencement of the prosecution, then 
the prosecution is barred under s. 15, wle-. 
ther or not the complainant had knowledge 
of the offence. If the offence charged is 
less than three years, but more than one 
year, before ihe date of the prosecution, 
then the prcsecution is barred if the ecm- 
plainant had knowledge of the commission 
of the offence charged for more thana year 


before the date of the prosecution. But if, 
asin the present case, the offence is less 
than one year from the date of the prosecu- 
tion, then there is no bar under s. 15. 
That-seems to me tə be the literal effect of 
s. 15, and that is the view ofthe section 
which has been taken ‘by the Calcutta 
High Court in Nagendra Nath Shaha v. 
Emperor (6). On the other hand, the 
Madras High Court in Ruppell v. Ponnu- 
sami Tevan (7),the Rangoon High Court in 
Mahomed Jewa v. Wilson, 12 Cr. È. J. 245 (8), 
and thisHigh Court in In re Abdul Satar 
Khanti), have taken the view that the offence 
referred to ins. 15 isnot the offence charged 
where the infringement has continued for a 
long period, but in such a case the offence 
under s. 15 is the first offence of infringe- 
ment committed by the accused. i 
‘In order to extract that meaning from. 
8. 15 itseems to me that the section would 
have to be considerably altered, and in 
addition to a reference to the offence which, 
as I have said, must mean the offence charg- 
ed, there would have to be some such words’ 
as “or an offence similar to the offence 
charged which has continued uninterrup- 
fedly down to the date of the prosecation.” 
It is a strong thing to alter the words of the 
secticn to that extent. Twomey, J., in the 
Rangoon case, observes that the construing 
an Act of Parliament it is always open to the 
Court toc nsider what is the object of the 
legislature, and if it finds that that ‘object 
can only be eflected by giving some particu- 
lar section, or expression, a meaning other 
than that which the words literally bear; 
the Court is justified in doing that amount 
of violence to the language in order to carry 
out the object of the legislature. That no 
doubt isa perfectly sound principle, but 
I think the learned Judge omitted to notice 
that the object cf the legislature must be as- 
certained frcm within the four corners of 
the Act. It is not open to the Court to 
speculate as to what tho legislature pro- 
bably meant, and then do violence to the’ 
language of ihe enactment in order to give 
éffect to the presumed intention. There 
is as far as I can see, nothiug whatever in 
the context of this Act to show that the 
legislature did not mean precisely what it: 
said ins 15. Therefore, in my View it is 
not really open to the Court te do anything 
more than give effect to the plain meaning 
cf ihe section. We cannot speculate as to 
whether that meaning colrectly carries out 
what was actually in the mind of ‘the 
legislature. However, in deference to the 
referring judgment, I would ‘say that ite 


fr. 
seems to me that far more difficulties arise 
from the construction placed upon the 
section by the Madras High Court, the 
Ringoon High Court, and this Court ihan 
arise under the construction placed upon it 
by the Calcutta High Court. The only 
serious objection to the literal construction 
of the section is this: thatif ‘the offence’ 
means the actual offence charged, it is 
unlikely that a prosecution will be launched 
in respect of an offence which took place 
more than three years ago, and the section 
is likely therefore, to have only a limited 
application. That may be so, but that is 
nota sufficient reason for not giving the 
section its proper meaning. 

On the other hand, there would be very 
serious difficulties in the way of the other 
construction contended for. I have noticed 
the inilial difficulty thatthe section would 
have to be largely re-drafted. Apart from 
that, I think there wculd be great practical 
difficulty in determining whether there had 
been a prior infringement. For example, 
where a prosecution is launched in respect 
of an infringement taking place in 1935, 
and the defence is that a similar infringe- 
ment took place in 1931, and has continued 


ever since, the Court would have to try. 


whether the act of 1981 amounted to an 
infringement ornot. All that the Magistrate 
held in this case was thatthe accused had 
sold his goods under the name of ‘Gripe 
Water’ in 1931, but it has not been establish- 
ed that the complainant has a monopoly in 
the use of those words, andthe Magistrate 
should have gone further, and inquired 
whether the sale in 1931 was in such 
circumstances as to lead to deception, that 
is, as to pass off the accused’s goods as the 
complainant's goods. Now dishonest traders 
who are minded to take for themselves the 
reputation of a rival-trader very often 
proceed to their object by progressive 
stages. They start with a make-up which 
has points of dissimilarity from the rival 
make-up, and, if they are noteattacked, they 
gradually approach nearer to the make-up 
of their rival; and a Magistrate might well 
find himself compelled to try, first of all, 
whether the infringement alleged by the 
accused in (say) 1931 amounted to an 
infringement, and if not, whether, on rather 
different evidence, there was an infringe- 
ment in 1932 or in 1933, and soon. The 
Court might have totry a succession, in 
effect, of passing off claims each one based 
on different evidence. Furthermore, I feel 
great diffculty in supposing that the legis- 
sjature intended toconfer upon a person a 
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prescriptive right to commit an offence made, 
criminal under the Indian Penal Code. It 
might very well happen that +n infringer 
carried on his infringing business for more 
than three yearsin a place far removed 
frem the place where the complainant 
The complainant. 
might never hear of the infringement, or if 
he did hear of it, might think it not worth- 
while to interfere. Butitcan hardly be, 
suggested that after carrying on his infring- 
ing business for three years without doing 
the complainant any particular harm, the, 
infringer could then come and set up his, 
business, next door to the complainant with 
complete immunity so far as any action 
under the Criminal Law is concerned. 
Those are reasons which suggest that in all 
probability the legislature really meant, 
what it said when it enacted s. 15, but for 
the reasons I have already given, I think 
speculations of that kind are really not 
permissible, because, in my view, the’ 
language of s.15 is perfectly plair, and 
there is .nothing inthe rest of the Act to 
control the natural meaning of the words, 
and all we can do, therefore, is to give effect. 
to them. In my opinion, we should answer 
the question propounded by saying that in 
all cases ithe starting point of limitation 
under s. 15 is the date of the offence’ 
charged. It follows that the case in 
In re Abdul Satar Khan (1) was wrongly 
decided, and must be treated as overruled. 
Rangnekar, J—The section is by no 
means easy of construction and there are 
obvious difficulties in adopting either of the 
two constructions pressed upon us. The 
difficulties have been fairly set forth in the 
referring judgment as also in the reported, 
decision in In re Abdul Satar Khen (1), and 
itis not necessary now torefer to them 
again. The position shortly seems tome 
to be this. Upon the construction pressed 
for by the learned Advocate-General, the 
position will be that a man may be im- 
fringing the trade mark of another person 
for anumber of years—more than three 
years prior to the complaint ‘lodged against 
him by the latter, although the latter may 
beignorant of such infringement and may, 
have launched his prosecution within one, 
year, from the date when he discovered 
an instance of such infringement in res- 
pect of which the complaint is made. On, 
the other construction, the position is that 
aman may be infringing the trade mark 
of another person for more than three years, 
andeven if the complainant is ignorant 
of such infringement, either by reason of 
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his absence from the market in which the 
infringement has been going on or by 
reason of various other circumstances the 


infringer will get a statutory right to go ` 


on With such infringement. Upon. the first 
construction, the difficulty, which might 
arise, isas regards the language im the 
latter part of. the section; and I think 
there is foreé in the contention that in 
that case the words “first discovery” and 
the word “first particularly, would be 
superfluous, as also the words “whichever 
expiration first happens,” because, although 
theoretically it is possible that a person 
may charge another with an jnfringe- 
ment in respect of an instance of 
infringement which occurred more than 
three years ago, from all practical points 
of view such a prosecution can never arise. 
On the other hand, to adopt the other con- 
struction, the section clearly would have to 
be re-cast and in place of the words 
‘commission of the offence” words to the 
effect “commission of a similar offence” or 
“commission .of the first infringement of 
the offence in respect of the particular 
trade mzrk” will have to be inserted. These 
then are some of the difficulties which 
arise in construing this section. 

The learned Advocate for the accused 
has pressed upon us that in accepting 
the first construction we shall be defeating 
the object cf the legislature. Now, as 
I understand the Jaw, the object of the 
legislature is to be gathered within the 
four cornera of the Act, and primarily 
upon the language of the statute. But 
even supposing that the object of the 
legislature was lo afford a speedy remedy 
to traders against a wrong-deor, it is difi- 
cult td see how that object can be carried 
out by adopting the second construction, 
where,. for no fault of his, he may be en- 
tirely ignorant that his trade mark has 
been infringed. It seems to me that “the 
offerce” ins. 15 must necessarily mean 
the offence charged, or which is the sub- 
ject-matter of the complaint in regard tc 
which the question of limitation is raised, 
and upon the whole I have reached the 
conclusion that it would be safer to adopt 
the first construction and to hold that 
limitation starts from the offence charged 
in the complaint. I. therefore, agree that 
the question propounded should be ans- 
wered in the manner proposed by my 
Lord. KA 
N. J: Wadia, J.—The language of s. 19 
of the Act clearly suggesis that “thè 
offence” referred to in it could only mean 


F trae Roe Mise. See 4 ¿74k 
pmbgRoR v. onagotatat AMAROSAND (BOM) 


ig 


. the offence charged and not the first of a 


series of offences when the offence is a 
continuing one. To put the latter con- 
struction on the section. itis necessary to 
read into it words which it does not con- 
tain. In Ruppell v: Ponnusami Tevan (7) 


and in Mahomed Jewa v. Wilson 
12 Cr L. J. 246 (8), the com- 
plainaints were aware of the com- 


mission of the oTence more than three 
years before the complaint was lodged 
andthe learned Judge thought that if 
the aggrieved persons had failed toresort 
to the Criminal Courts within a year it 
could be assumed that the case was not 
one of urgency and they could be left 
to their civil remedy by an action for 
injunction. That argument, however, could 
not apply tothe case before usin which 
the complainaint has alleged~—snd his 
allegation has not been challenged—that 
he first discovered the offence on December 
1, 1934; and the complaint was lodged with- 
inten days. lt would be a straining of 
the language of the section to hold in such 
a case that though the offence which the 
complainant alleged had been committed 
in December 1934, his eomplaint must be 
taken to refer to some similar offence 
committed four years earlier in 1931, when 
he had not alleged, of ‘which he was 
not aware, and of which, therefore, he 
could not possibly have complained. Brooms 
field, J., in bis referring judgment has 
said that the view taken in the Madras 
and Burma cases derives much of its 
force from the facts of those particular 
cases where there had been continuous in- 
fringement to the knowledge of the com- 
plainant. There is afurther difficulty in- 
volved in that view. It could not always 
be possible to -say with certainty that 
when the false“ trade mark or property 
‘mark was first used it was of the same kind 
as the one actually complained of. 

The fraudulent imitation of the genuine 
article may, and probably would, in most 
cases, be in thé beginning so slight as to 
escape detection or be difficult of proof. 
It would only be after lapse of time had 
-given confidence and incréased the tem- 
ptation that: the imitation would approach 
so close to the genuine article as to attract 
the notice of the complainaint, or to cause 
such loss to him as would make it worth 
his while to prosecute. To say that in 
such cases he would be debarred from 
prosecuting ifthe accused could show that 
he had commenced committing the offence 
more than .three years before the- coms 


< 
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plaint was filed would result in depriving 
the coroplainant in most cases of the re- 
medy which the Act provides. In my oj inion 
the view taken in In re Abdul Satar Khan 
(1), is not one borne out by the language of 
the section. I, therefore, agree with the ans- 
wer Proposed to be given. | 

“ON. Reference answered. 
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Insurance—Life—Contract—Good faith—Disclo- 
sure of material facts—-Necessity—Wilful omission 
in the nature of fraud—Policy, if vitiated—Absence 
of forfeiture clause—Suit against company~Claim 
for return of premiums paid has a different cause of 
action. 

Jontracts cf insurance are uberrimae fidei; they 
proceed on the basis that every material fact is dis- 
closed, and thatthe non-disclosure of every material 
fact entitles the other party to the contract to avoid 
the contract What facts are materialis a question 
of fact in each case. <All such facts which would 
influence a reasonable man either to acceptor to 
decline the risk orto stipulate fora higher premium 
would ke material But apart frcm this duty to 
disclcse material facts which is often referred to as a 
‘common law liability, it is always open to the parties 
to make anexpress termof the contract that the 
truth of any statements made by one party to the 
other before the contract is concluded should be the 
. basis of the contract. This term is often contained 
jn the policies of insurance other than marine 
policies and for obvious reasons. If properly word- 
ed, it relieves the insurance companies of pruof that 
the untrue statements relied upon by them were on 
material facts Carter v. Bochm (1), Fitzerbert v., 
Mather (2), Brad‘ord v. Symondson (3), Brownlie v. 
Campbell (4), Joel v. Law Union and Crown In- 
surance Co. (5)and Mutual Life Insurance Co., New 
York v. Ontario Metal Products Co., Ltd. (6), relied 


on. 

Where a term of the policy provided that a wilful 
error or omission in the statemgnt of the proponent 
in the nature of fraud would render the policy void 
and the assured failed to disclose the fact that no 
policy was issued to him by another company as 
they were not prepared to accept the proposal at 
normal rates: 

Held, that failure to diselose this vitiated the 
policy : . 

Held, also that the failure by the assured to dis- 
close the fact that he had proposed twice to another 
company and-obtained policies’ from them equally 
vitiated the policy. London Assurance v. Mansel 
(9), relied on. i 
~ Where the policy contained no clause providing 
for forfeiture of premiums in the event of the policy 
being avcidedon the ground of misrepresentation 
or fraud ; ` . kahi 


suit ; 


Held, that if the company had come into Court for 
relief, they would have been made to return the | re- 
miumg recovered by them before they avoided the 
policy but that the plaintiff's cause of action in rese 
pect of the return of the premiums was a separate 
cause of action for return of money had and receiv- 
ed and that the case was not a fit one to re-open 
the case and permit plaintiffs to amend their 
pleadings. . 

Mr. Dipchand Chandumal, for the Plain- 
tiff. 
Mr. D..N. O'Sullivan, for the Defen- 


dants. 


Judgment.- The plaintiff Shivkumar is 
a minor, and is represented by his 
mother, as h's next friend. He seeks to 
recover a sum of Rs. 5,000 and interest 
due thereon being the sum due on a life 
policy taken out by his father Radha- 
kishindas before his death. The p!aintiff's 
claim has been resisted on several grounds 
which are incorporated in the following 
issues :— 

1. Has the Court jurisdiction to try the 
2. Is the plaintiff the sole heir of 
the deceased Radhakishindas? 3. Is the 
plaintiff entitled to payment of any money 
under the policy without obtaining repre- 
sentation to ihe estate of the deceased 
Radhakishindas? 4. Was it agreed that 
the proposal and declaration.made by 
Readhakishindas, since deceased, referred , 
to in para. 1 of the policy should bė 
tke basis of the contract of insurance ? 
5 Was it agreed that neither error in, 
nor omission from, the said proposal and 
declaration, not wilful and in the nature 
of fraud, should -render the policy void ? 
6. Did Radhakishindas, since deceased, 
give the answers set outin para. 5 of the 
written statement? If so. were they or 
any of them untrue and do they amount 
toa wilful and fraudulent concealment of 
the true facts? 7. Did the suid Radha- 
kishindas give the answers set out in 
para. 7 of the written statement? [f so, 
were they or any cf them untrue and do 
they amount to wilful and fraudulent 
misrepresentation andjor concealment of 
material fects? 8 Did the said Radha- 
kishindas state the age. of his parents in 
his proposal? Ifso, were the said state- 
ments untrue and were they made wilfully 
and fraudulently ? 9. Is the contract of 
insurance null and void ‘as alleged by the 
defendants? 10. Were the defendants 
induced to enter into the contract of 
insurance by reason of wilful and fraudu- 
lent misrepresentation and/or concealment 
of material facis referred, to in paras. 5 to 
11 of the written statement? If so, is the 
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said contract void against the defendants ? 
Il. To what interest, if any, is the plain- 
tiff entitled? 12. Are defendants entitled 
to-deduct Rs. 150 as alleged in para. 15 of 
their written statement ?. 13. To what 
relief, if any, is the plaintiff entitled. 14 
General: 

Issue No. 1—This issue was heard asa 
preliminary issue and has been decided 
‘against the defendants vide my order, 
dated February 5, 1934 | 

Issues Nos. 2and3.-There 18 no dispute 
that the plaintiff is: the only sun 
of his father and as such entitled to the 
money, if any, due to the policy. It is’ also 
not seriously disputed that he cannot get 
a-decree until he has obtained a succession 
certificate. But thereis no bar to his pro- 
ceeding’ with this suit upto the stage of the 
decree and I Hold accordingly.. —- 

Issues Nos. 4 and 5.—The policy. sued 
upon is Ex. 8-3. Paragraph: | of that policy 
reads: 

“Firstly :—-The said “proposal and decldration 
shall be ,the badis of this contract, it being 
nevertheless hereby expressly declared that neither 
error in nor omission from suth proposal and 
declaration nbt wilful and in the nature of fraud 
shall render this policy void.” 

The proposal referred to above is Hx. 8-1 

and the declaration printed at the foot 
of it which is signed by the assured 
is this: 
Hoots sachs . that the above statement of my age, 
and other particulars is true to the 
best of my knowledge and belief; and that I 
have not withheld’ or concealed any circum- 
stance tending to render an Assurance on my 
life more than usually hazardous. And I do 
hereby agree that the foregoing answers, this 
declaration, and the answers given to the 
separate questions put by the Company's 
Medical Officer shall bé the basis of the contract 
betweeri me and the North British and Mercan- 
tile Insurance Oo., Ltd.’ 

There’ is no dispute that Ex. 8-1 bears 
the signature of the assured arid no evi- 
dence has beer laid to prove that the 
sighaturé’ was impfoperly obtained from 
the assured and that the declaration was 
therefore not binding upon him. I, there- 
fore, hold on both these issues in the 
affirmative. 

Issues Nos: 5° tu: 1L—These issues are 
based on paras. 5: to: 12 of the defence. 
They refer to certain specitic errors and 
omissions Contained in tie answers given 
by the deceased-to the Medical Examiner 
which are said to afford a valid defence 
tothe company to dvuid the policy. Now 
the law with regard to the contracts 
of insurance is well settled. Such con- 
tracts are uberrimae fidei ; they proceed on 
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‘all contracts and dealings. 
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the basis that every material fact is dis- 
Closed, and. that the non-disclosure of every 
material fact entitles the 6ther party to'the 
contract to avoid the contract. The éarliest 
case which contains a masterly exposition 
of the law-on this subject is that in Carter 
v. Bochm (1) Smith's Leading casés, 
Vol. I (Edn. .3), p. 546. In that case Lord 
Mansfield has at p. 549, said: 

“Insurance ig a contract upon speculation. The 
special facts, upon which the contingent chance,ie 
to be computed, lie most commonly in the know- 
ledge of the insured only; the underwriter trusts 
to his representation, and proceeds upon confidence 
that he does not keep back any circumstance in 
his knowledge, to mislead the underwriter into a 


` belief that the circumstance does not exist, and to 


induce’ him to estimate thé risk as if it did not 
exist. The keeping back such circumstance is a 
fraud, and, therefore, the policy is void: Pttzerbert 
v. Mather (2), Although the suppression should 
happen through mistake, without any fraudulent 
intention, yet still the underwriter is deceived; and 
the policy is void because the risk rua is really 
different from the risk understood and intended 
to be run at the time of agreement. The policy 
would equally be void, against the underwriter, if 
he concealed, as if he insured a ship on her voyage, 
which he privately knew to bė arrived. Bradford 
v. Symondson (3), and anaction would lie to recover 
the premium.” | isle Ae ibe 
The governing principle is applicable ta 
Good faith 
forbids either party, by concealing what 
he privately knows, to draw the other into 
a bargain from his ignorance of that fact 
and his believing the contrary. But eithér 
party may be innocently silent as to tne 
grounds open to both toexercise bueir judg- 
ment upon. Aliud est celare : aliud tacere: 
neque enimid est celare quickid reticeas; 
sed cum quod tu scias, id ignorare emolu- 
menti tut ‘causa velis evs yuorum intercist 
id scire (Ciceru, de Officiis, 1'3, c. 12 and 13). 
Tais detinition of concealment, restrained 
to the etficiedt motives and prezise subject 
of any contract, will generally hold tə make 
it void, in favour of the party misled by 
his iguorance of tne thing concealed. ‘Taere 
arè many Matters, as to waich the insured 
may be innocently silent; he need not 
mention what the underwriter knows— 
Screntia utrinqgue par pares contrahentes 
facit., And again at p. dol he nas said.: 
“The reason or the rule which obliges parties to 
disclose is to prevent fraud and to encourage good 
faith. It is adapred to such facts as vary the nature 
of the contract, which one privately kawa, andthe 
other is ignorant of, and has no reason to suspect, 
The question, therefure, must always be, ‘whether 
there was, under all the circumstances at the’ time 
the policy was underwritten, a fair representation ; 


(1) (1766) 3'Butr. 1905; 1 W BL. 593. 

(2) (1785) 1 T R 12; 1 R R134 ; 

(3) (4881) 7 Q B D-456; 50 LJ Q B 532; 45 LT 364; 
30 W R27. . 


18 
ora concealment ; fraudulent, if designed ; or, though 
not designed, varying materially the object of the 
policy, and changing the risk understood to be run.” 

This was a case of a Marine Insurance 
Policy. But the same rule equally applies 
to all non-marine - policies and has been 
authoritatively laid down in the clearest 
language by Lord Blackburn in Brownlie 
v. Campbell (4), at p. 954* as follows: 

“In policies of insurance, whether marine insur- 
arice or life insurance, there is an understanding 
that the contract is uberrima fides, that if you 
know any” circumstance at all that may influence 
the underwriter’s opinion as tothe risk he is incurr- 
ing, and consequently as to whether he will take it, 
or what premium he will charge if he does take it, 
you will state what you know. There is an obliga- 
tion there to dieclose what you know ; and the con- 
cealment of a material circumstance known to you, 
WA you thought it material or not, avoid the 
policy.” ; : 

In Joel v. Law Union and Crown Insur- 
ance Co. (5), at p. 8837, Fletcher, Moulton, 
L. J., has, after referring to the abuve pas- 
sage, said: - : a 


- “Fhere is, therefore, something more than an obli- 


gation to treat the insurer honestly and frankly, 
and freely to tell him what the applicant thinks it 
is material he should know. That duty, no doubt, 
must be performed, but it does not suffice that the 
applicant should bona fide have performed it to the 
best of his understanding. There is the further 
duty that he should do it to the extent that a rea- 
sonable man would have done it; and,if he has 
fallen short of that by reason of his bona fide con- 
sidering the matter not material; whereas the jury, 
as representing what a reasonable man would think, 
hold that it was -material, he has. failed in his 
duty and the policy is avoided. This further duty 
is analogous toa duty to do an act which you under- 
take with reasonable care and skill, a failure to do 


- which amoùnts`to negligence, which is not atoned 


for .by any amount, of honesty or good intention. The 
disclosure must te of all you ought to have rea- 
lised to be material, not of that only which you did 
in ‘fact realise to be so." 


What facts are material is'a question of 
fuct in each case. AJ] such-facts which 
would influence a reasonable man either io 
accept or to decline the risk ‘or to stipulate 
for a higher premium ‘would be material: 
Mutual Life Insurance Co., New York v. 
Ontario Metal Products Co., Ltd. (6). 

But - apart -from this duty to disclose 


“material facts which is often referred to as 


a common law liability, it is always open 
to ‘the parties to make an express term 
of the contract that the truth of any state- 
ments made by one party to the other be- 
fore- the contract is -concluded should be 


the basis of the contract. This term is often 


(4) (1880) 5 A O 925. 


) 
©) (1908) 2K B 863; 77LJ K B1108;99L T 712; 
24T L R 898; 52 S J 740, 2 


(6) (1925) A O 344; 84 LIPO 60;132LT 652; 41 
TLR 183. i 
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contained in the policies of insurance other 
than marine policies and for obvious rea- 
sons. If properly worded, it relieves the 
insurance companies of proof that the un- 
true statements relied upon by them were 
on material facts. This is laid down in 
Dawsons, Ltd. v. Bonnin (T). In that case 
at p. 433* Viscount Cave has said :- 2 
“Upon the wholeit appears tome, both on prin- 
ciple and on authority, that the meaning and effect 
of the ‘basis’ clause taken by itself, is that any un- 
true statement in the proposal or any. breach of its 
promissory clauses, should avoid the policy ; and if 
that be the contract of the parties, it is fully estab- 
lished by decisions ofyour Lordships’ House, that 
the question of materiality has notto be considered. 
And at p 437* Lord Wrenbury has said : 
“IE a contract is induced by misrepresentation, 
the misrepresentation does not necessarily render the 
contract void. It may render the contract voidable 
at theinstance of the contracting party who proves 
that he was misled. This differs toto coelo from a 
case in which the contract itself provides that if 
a certain alleged fact ‘is not true, the contract shall 
be void. In that case the. contract becomes con- 
tractually void, because the contract itself provides 
that in that event it-shall be void. In the former 
‘case the contract remains an operative obligation, 
“but one from which the party misled may be in 
2 position torelieve himself becausé he cannot be 
held to a contract which was tainted at its source. 
Although the present suit is later in 
date than suits 80and 81 of 1933, I have 
treated it as tLe main suit for the simple 
reason that the terms of the policy on which 
the defendants rely in support of their 


. defence are more favourable to the assured 


than those contained in the policies of the 
Bombay Life Assurance Co: Ltd. If tkis suit 
fails the other two suits would ipso facto 
fai]. . Da 
Although the term of the policy in this 
suit which is reproduced under Issues Nos. 4 


‘and 5 makes the proposal and ‘declaration 
- asihe basis of the contract and thus relieves 


the defendants of the obligation -of prov- ` 
ing that any statement: contained there- 
in refers to material facts, it -provides that 
neither any error nor any omission .,con- 
tained therein shall render.the policy void 
unless such error or omission is, wilful and 
is in the nature of fraud. The burden is, 
therefore, upon the defendants to prove 
that the errors and omissions on which their 
defence is based or both wilful and in the- 
nature of fraud. These two expressions 
have various meanings attached to them. 
But it appears that the expression ‘wilful’ 
is used here as meaning -intentional or to . 
use the words of Bowen, L. J. in In re 
Young and Harston’s Contract (8) that : 

(7) a) 2AC 413; 91 L J P 0210; 128LT l; 
38 T LR 836. h 

(8) (1882) 31 Oh. D 17). à i 


*Pages of (1922) A. O.—[Ed] — i 


1937 
| “The person of whose action or default the expres- 
sion is used, is a free agent, and that what has been 


a arises from the spontaneous action of his will,” 
an 


“amounts to nothing more than this, that he 
knows what he is doing, and intends to do what he 
is doing, and is a free agent.” 


Fraud is defined in s. 17, Contract Act, 
and in order to render an error or omis- 
sion complained of as being in the nature 
of fraud, it should amount to either a 
suggestio falst-or a suppressio veri made 
with the object of deceiving the insurance 
company or inducing it to enter into the 
contract. If, therefore, the error or omis- 
sion complained ofis not with regard to 
any material fact,the error or omission is 
not made with a fraudulent object. What- 
ever might have been the intention-of the 
defendants in’ qualifying the express term 
of their contract which made the decla- 
tation of the assured as the basis of the 
contract, the effect of this term has been 
practically negatived by the proviso referr- 
ed to above. The proviso added to a simi- 
lar term by the Bombay Life Assurance 
Co., Ltd. (defendants in suits Nos. 80 and 
81 of 1933) is more intelligible. It applies 
only when the assured died after the ex- 
piry of three years from the date of the 
policy. Perhaps it is the intention of that 
company that where the assured dies be- 
fore the expiry of three years from the 
date of the policy, the term that the dec- 
larations made by the assured in the pro- 
posal and at the medical examination should 
be the basis of the contract will be strict- 
ly enforced, and that if.such declaration is 
found to be untrue on any point whether 
material or not, the policy is liable to be 
avoided. But where the assured out- 
lives that period, the policy may be 
avoided only if the contract was induced 
by a fraudulent misrepresentation on any 
material facts. One of the grounds jn the 
present suit whichI am afraid I must give 
effect tois based upon answers given: by 
the assured to question eight contained in 
the proposal which are as follows : 

“(b) Has your life ever in Yes, 
the past been proposed for 
assurance either formally 
or informally at this or 
any other office? If so, 
state when and to what 
office or offices ? 

(c) Has a proposal on 
your life ever been dropped 
or withdrawn or accepted 
by any office at an extra 
premium or on special 
terms? If so, state - when 
and the name of the office 
or offices. - 


Bharat & Britannia; 
Bharat in 1928 and 
Britannia in 1929. 


No. 
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(d) Has a proposal on 
your life ever been declined 
or deferred by any office? 
If so, state when and by 
what office or offices?” 


No. ` 


Itis urged that at the time when these 
answers were given the assured knew that 
his proposal tothe Bharat Life Assurance 
Co., had not matured into a policy (and on 
that point there is evidence) and still he re- 
presented to the defendants that he was 
insured with that company. The circum- 
stances under which no policy was issued by 
that company are these: They were not 
prepared to accept the proposal’ of the 
assured at the rates of premiums prescribed 
in their table for insuring a first class life 
and made a counter-proposal. They offered 
toinsure the proponent on payment either 
of an additional premium for five years 
under the whole life table or on additional 
premium for two years for an endowment 
upto the age of 60 years. Correspondence 
ensued and as the proponent did not accept 
either of these two suggestions, no policy 
was issued, : 


The defendants say that this was a 
material fact and had it been disclosed, they 
would certainly have hesitated before 
accepting the life of the proponent as a 
first class life. According to them the 
proponent not only suppressed the fact that 
his proposal to that company came to eae 
but by answering Question No. 8(c) an 
(d) in the negative led the defendants into 
the belief that his proposal tothe Bharat 
Company in 1928 had been accepted. They 
further contend that the proponent also 
failed to disclose the fact that in 1929 he had 
taken out two life policies from the Bombay 
Life Assurance Co., Lid., each for Rs. 5,000, 
Had this fact’ been disclosed, they say that 
they would again have considered the 
advisability of insuring the life of a person 
who had taken out several policies at an 
advanced age ahd at such short intervals. 
I am inclined to the view that the failure by 
the assured to disclose the fact that no 
policy was issued by the Bharat and the 
circumstances under which his proposal fell 
through vitiates the policy. Iam also of 
the view that the failure by -the assured to 
disclose the fact that he had- proposed twice 
tothe Bombay Life Assurance Co., and that 
his proposals on both occasions had been 
accepted, that is to say, he had obtained the 
policies from them equally vitiates the 


““ present policy. There can be no doubt 


that these were material facts. In London 


e 
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Assurance v. Mansel (9) failure by. the 
defendants.to disclose tothe plaintifisthat 
the defendants had made proposals to 
several other offices which. had been 
declined was held to be a material fact 
entitling the plaintiffs 10o. withdraw their 
acceptance of the proposal. In dealing with 
the. point in issue, Jessel, M. R., has said: 

“The.question is whether this isa material fact. I 
should say, no human being acquainted with the 
practice of companies or of insurance societies or 
underwriters could doubt fora moment that it is æ 
fact. of ‘great materiality, a fact upon which the 
offices place great reliance. They always want to 
know what other offices have done with respect to 
the lives.... Now, to suppose that any one who 
knows anything about life insurance, that any 
decent: special juryman: could fora moment- hesitate 
asto the proper answer to be given to the inguiry, 
when you go to the insurance.office and ask for an 
insurance on your life, ought youto tell them tliat 
your proposals had been declined by five other 
assurance offices, is, I say, quite out of the question. 
There can:be but one answer that aman is bound.to 
say, ‘My proposals have been declined by five other 
offices. I will give you. the reasons, and shéw you 
thatit does not affect my life,” as he admits ‘it to be 
by this answer; but of that- the office could judge: 
There can he no doubt, as a proposition to be decided 
by a jury, that such a circumstance is material." 


That being so, there can be no doubt that 
the answers given by the assured were mis- 
leading ‘and, therefore, in the nature of 
fraud, and that they were also made wilfully 
or intentionally so as to induce the defend- 
ants to accept the proposal. The: learned 
Advocate has attempted to get over this 
fatal objection by contending that as. the 
assured was-illiteraie and the answers were 
written for him by the agent of the company 
he was not aware of the inaccuracies. He 
has further. contended that cls. (b) to (d), 
Question No. 8are neitker clear nor definite 
and that the answers given by-the assured 
are not false. But there is no substance in 
either of these contentions. No evidence 
has been adduced on behalf ‘of the plaintiffs 
to prove that the person who canvassed the 
business on behalf of the defendants wrote 
down answers which were not given by. the 
assured and fraudulently obtained his 
signature on the document without reading 
out the answers to him. Inthe absence -of 
such evidence it is dificult to-hold that the 
assured was deceived. It was suggested 
that if the assured intended'to conceal the 
fact. that the proposal-was not accepted.by 
the Bharat. Life Assurance Oo: Ltd., why 
should: he have disclosed the name of that 
company. But again if the assured did 
disclose to'the canvasser the fact that his 
proposal did not fructify into a policy why 
(9), (1879). 11 Ch, D 363; 48 L J Ch. 331; 41 L T 225; 
27 W R444 - 
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should. the canvasser have mentioned the 
name of that company without also mention- 
ing the result. 

_Even if it be assumed that the agent of 
the defendants was informed of the true 
facts while recording the answers given by 
the assured, the knowledge of the agent 
acquired in filling up the proposal for the 
assured cannot be taken to be the know- 
ledge-of the defendants. Whatever doubt 
existed upom this point it has now been 
authoritatively removed by the ruling in 
Newsholme Brothers v. Road Transvort 
General Insurance Co., Ltd. (10). In that 
case at p. 375*; Scrutton, L. J., has summed 
up the judgment thus: 

“In my view the decision in Bawden's case (11), 
isnot applicableto a case where the agent himself, 
at’ the request of the proposer, fills up the answers 
in purported conformity with information supplied 
by the proposer. If the answers are untrue and he 
knows it, he is committing.a fraud which prevents 
his knowledge being the knowledge of the Insurance 
Company. Ifthe answers are untrue, but he does 
not know it, Idonot understand how he has any 
knowledge which can be imputed to the Insurance 
Company. In any case, I have great difficulty in 
understanding how a man who has signed, without 
reading it, a document which he knows to bea 
proposal for insurance, and which contains state- 
ments in fact untrue, and a promise that they are 
true, and the basis of the contract, can escape 
from the consequences of his negligence by saying 
that the pan he asked to fill itup for him is.the 


agent of the person to whom the proposal is 
addressed.” 


Asimilar view has been taken by the 
Court of appealin Dunn v. Ocean Accident 
and Guarantee Corporation, Ltd. (12). 
With regard io the second contention, 
again, it would appear that although in-a 
coniract of insurance, itis a weighty fact 
that the questions are framed by the 
insurer, and that if an answer is obtained to 


-a question, whichis upon a fair construc 


tion a true answer, itis not open to the 
insuring company to urge that the question 
was putin asense different from or more 
comprehensive than the proponent’s answer 
covered. Butet the same time it must be 
remembered that a fair and reasonable con- 
struction must be given to the answers. An 
answer which is literally accurate’ may be 
rendered inaccurate by the omission of a 
Thomson v. Weems 
(13) and Condo Ginis v. Guardian Assur- 
ance Co., Lid, (14). 


{10) (1929) 2 K B 356; 98 L J K B 751; 141 L T 570; 
45T LR 573. Ki 
(11) (1592) 2 Q B 534; 6l L J QB 7923;7J P 116; 
8 T L R 566; 368 J 502. 4 
(12) ae 50 T L R32; 47 LL L Rep. 129, :- f 
(13) (1884) 9 A 0671. 
d4 res AO 125; (1921) P O 195; 20LJ P 
168; 37 T L R 685; 25 L T 610, 
“Page of (1929) 2 K. B.—[Ed.] 
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‘Question No..8 (c) was wide enough to 
draw the attention of the assured to disclose 
that the Bharat had asked for an extra 
premium and the answer given by him in 
the negative is positively false. But even 
if that expression were not there and-even 
if it be assumed that the Bharat accepted 
the proposal with a condition and, therefore, 
the answer in the negative was literally 
true, it was incumbent upon the assured to 
disclose that fact and to state that in conse- 
quence thereof the proposal fell through. 
With regard to the second contention 
referred to above, again it must be re- 
membered that a proposal when.completed 
contains the information upon which the 
insurer acts in deciding whether ‘to accept 
it or not, and the assured in completing it 
is acting pursuant to his duty of disclosure. 
That being so, whether his action and the 
information given by him are a proper or a 
sufficient compliance with his duty depend 
tnter alia upon the consideration whether 
on a fair and reasonable construction of 
the question and answer in issue the 
answer is substantially accurate or not. The 
Teasons given by me for holding that the 
failure by the assured to disclose the fact that 
his proposal to the Bharat was not accepted or 
at any rate was not unconditionally accepted 
and, therefore, it fell through equally 
apply to the failure to disclose that he had 
proposed on two occasions to the Bombay 
Life Assurance Co. and that his proposals 
had been accepted., The disclosure of this 
fact was equally an essential fact which an 
Insurance Company is likely to take into 
consideration before accepting a proposal : 
see Para. 596, cl. 5, Hals. Laws of Eng- 
land, Vol. 18. ° 

Mr. Fielding, Branch Manager of the 
defendants (Ex. 8), has explained that_ if 
an Insurance Company finds that in a 
short period the assured has got himself 
heavily! insured, the company would get 
suspi¢ious and would be put on inquiry. 
What would he a heavy insurance would 
necessarily depend upon the wealth, 
health, age, &c. of the proponent. It is 
no doubt true that the witness has also’ 
Said that in the case of a person of the 
age of the assured, he would consider 
anything over Rs. 25,000 as heavy insur- 
ance and in this instance the assured had 
secured policies of the value of Rs. 15,000 
only when he proposed to the defendants. 
But there can be no doubt that the fact 
that the assured had got himself insured” 
for Rs. 15,000, in such a short time coupled. 
with the fact that one company had asked 
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for an extra premium might have turned 
the scales against him. Whatever might 
be my sympathies for the plaintiff who is 
a minor, I am afraid the answers to ques- 
tion No. 8 are fatal to -his-case. Reliance 
has also ‘been placed on certain anwers 
given by the assured to questions‘ put to 
him by other companies regarding his age 
and the ages at which some of his relatives 
died which answers are in conflict with 
those given tothe defendants. But in the 
absence of proof that the answers given 
to the defendants are false, no question 
ean arise of such answers being in ‘the 
nature of fraud. Not only that, but the 
plaintiff has led evidence to prove that the 
answers given ‘to the defendants were true. 
And lastly, reliance has been placed upon 
answers to Question No 6 as ‘being false 
which are as follows :— 
“6, .¢a) ‘State the name and 
address of your usual 
medical attendant 
(b) When was ‘he last in 
professional attendance 
and what was the nature 
of thé ailment ? 
(c) Have you consulted 
any other medical per- 
sons ? ' 
(d) Tf so, on what ocea- 
sions and for what 
diseases have’ you con- : 
sulted him ? we Nil 
In the death certificate given by Dr. 
Nazareth (Hx. 84) he has said “I only 
attended him (i.e., the assured) now and 
occasionally and was never very familiar 
with him and his ways.” In answer to 
certain questions answered by him in 
Ex. 17-3c which is a report submitted by 
him to the Shree Life Assurance Co. Ltd., 
he ‘has said that. as far as he was aware 
he treated the assured only once before 
about three years prior to his death and ` 
that he had known the assured for four or ` 
five years asthe assured used to attend his 
surgery. Dr. Nazareth is himself dead 
and all that we have on record is the ans- 
wers referred to, above. But these ans- 
wers do not prove that Dr. Nazareth was 
the usual medical attendant of the assured. 
That being so, the answer given by the 
assured to Question No. 6 (a) is perfect- 
ly correct and it follws that the answers 
to cls. (b) to (d) of that question are 
equally correct. My finding, therefore, on 
Issues Nos. 5 to 10° is, that the answers 
given by the assured to Question No. 8, 
cis. (b) to (d), were mot correct and con- 
tained both errors and omissions which were 
wilfully made and were in the nature of. 
fraud within the meaning of the contract, 
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These answers related to material facts 
and the contract of.insurance is, therefore, 
voidable. Issues No, 11 to 13 do not, there- 
fore, arise. 

Issue No. 14.—The policy contains no 
clause providing for forfeiture of premiums 
in the.event of the policy being avoided on 
the ground of misrepresentation or fraud. 
Had the defendants come into ‘Court for 
relief, there can be no doubt that they 
would have been made to return the pre- 
miums recovered by them before they 
avoided the policy : see the observations of 
Blackburn, J. in Fowkes v. Manchester and 
London Life Assurance Co. and Loan 
Association (15) at p. 158*. It. isthe plain- 
tiff who has come to Court and unfortunate- 
ly he has not made any claim for return of 
the premiums. Mr. Dipchand“has argued 
that unders. 64, Contract Act; the defen- 
dants are bound to restore such premiums. 
Mr. Lulla who has argued “this” point on 
behalf of Mr. O'Sullivan in „this. suit has 
urged that as no relief has -been-:claimed 
for return of premiums none: should be 
allowed, at any rate in this “suit.: He has 
pointed out that if s. 64; Contract Act, 
applies, all that could ‘be ordered to be 
returned isthe benefits which the defen- 
dants derived under the contracts avoided 
by them, and ifthe alternative relief had 
been claimed in this suit, the defendants 
would have raised proper pleas inter alia, 
that as the assured was guilty of fraud, no 
premiums were returnable in law, and 
that in any case the benefits to the de- 
fendants in each case were much less than 
the premiums paid and that if this plea 
had been raised at the proper time they 
would have led evidence on that point. He 
has urged that there is an express provi- 
sion in the English Marine Act; vide s. 84, 
which prevents the return of premiums in 
the case of fraud and that the same provi- 
sion ‘applies to non-marine policies, He has 
also said that if any fresh suit is filed by 
the minor plaintiff in respect of the return 
of the benefits derived by the defendants, 
such suit will be based on a separate and 
independent cause of action altogether, and 
as the plaintiff is a minor, his suit will not 
‘be barred by limitation. Lastly. he has 
said that the defendants agree not to raise 
any plea in the fresh suit which is filed 
in respect of the return of the benefits that 
such asuit is barred as res judicata. In 
view of the statement made by Mr. Lulla 

(15) (809) 32 LJ QB153;8LT 309; 11 W R 622; 
3B & 5S 917;129R R 607. 

“Page of (1863) 32 L. J. Q. B.—[Hd.] ~ 
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on behalf ofthe defendants, andin view 
of the fact that no application for amend- 
ment has been made up-to-date, and also 
in view of the fact that I consider the 
plaintiff's cause of action in respect of the 
return of the premiums is a separate cause 
of action for return of money had and 
received, and that the suit for return of 
the benefits derived by the defendants will 
be in the Court of Small Causes and not 
in this Court, I do not think that this is 
a fit case in which I should re-open the pro- 
ceedings which have been concluded and 
permit the plaintiff to amend his pleadings. 
The suit of the plaintiff as laid fails, and 
is dismissed. As the defendants have put 
in. issue several errors and omission, as 
vitiating the policy and have succeeded 


-only in regard to one of them, I think the 


plaintiff should bear half of the taxed 
costs of defendants, andI order accord- 
ingly. 

N. Suit dismissed. 


PATNA HIGH COURT 
Appeal from Appellate Order No. 188 
: of 1935 
September 28, 1936 
MOHAMMAD Noor AND MADAN, JJ. 
HET LALL—PLAINTIFF—APPELLANT 
Versus 
UPENDRA NATH BASU AND OTHERS— 


DEFENDANTS—RESPONDENTS 

Registration Act (XVI of 1908), ss. 17, 49—Award 
directing that ownership in property shall not cease, 
does not require registration—Contract for sale, 
whether requires registra tion—Award, when requires 
registration. 

An award contained as one of its clauses, “the 
ownership of the second party in one half of a particu- 
lar property shall not cease till after the above sum 
of Rs. 61,400 as well as the amounts mentioned in 
the statement Ex. B together with -interest specified 
in respect of both be fully paid up”: 

Held, that the language of the award directing 
that the ownership of the heirs should “not cease” 
until the money had been paid, showed thgt the 
arbitrators intended to reserve the existing right 
to a conveyance of half the property in case their 
dues remained unpaid. The language did not show 
that the award was intended to operate as an in- 
strument of title changing the status of the parties, 
It did not, therefore, require registration [p. 25, col. 1.] 

A contract for sale does not require registration 
nor does an award, which is regarded as a release , 
from the contract, require to be registered. But - 
where there is an immediate intention to create, 
declare or assign, then alone the document requires 
to be registered. Bageshwari Charan Singh v. Jagan- 
nath Kuari (2) and Imperial Bank of India v. Bengal 
National Bank, Ltd. (3), distinguished. Upendra 
Nath Basu v. Het Lal (1), explained. [p 24, col. 2] 

Appeal from an order of the Subordinate 


Judge of Patna, dated February 12, 1935, 
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Messrs. C. B. Agarwala and P. Jha, for 
the Appellants. 

Messrs. S. N. Bose, K. Dayal and S. 
Mustafi, for the Respondents. 

Madan, J.—This is an appeal by the 
plaintiff Babu Het Lall against an order 
of the Additional Subordinate Judge of 
Patna refusing-to make a private award 
dated October 1, 1930, a rule of the 
Court and to pass a decree thereon. The 
relevant facts are that the plaintiff, de- 


fendant, No. 2 and defendant No. 3 are 
the sons, and defendant No. 4 is the 
grandson, of one Rai Sahib Ishwari 


Prasad, who was resident in Benares City 
where defendant No. 1 Babu Upendra 
Nath Basu also lives. In the year 1908 
defendant No. 1 bought ata Court sale 
the proprietary right in village Raitar 
which is in the Bihar Sub-Division of the 
Patna District. The property was subject 
to heavy encumbrances, and in the vear 
1912 defendant No. 1 borrowed from 
Ishwari Prasad. who is said to have been 
his close friend, a sum of Rs. 50,000 for 
paying off part of the encumbrances. No 
document was executed in favour of Ishwari 
Prasad, but there was an oral agreement 
that if the money was not repaid, Ishwari 
Prasad should become a half sharer in the 
property. In the year 1914 there was a 
further oral agreement, whereby Ishwari 
Prasad was recognised as half owner of 
the property which was valued at the sum 
of Rs. 1,3+,000. The management remain- 
cd with defendant No. 1, but thereafter 
Ishwari Prasad appeared as co-sharer in 
the zemindari papers first in his own name 
and then in that of Raghunathji, his 
family diety. In the year 1924 Ishwari 
Prasad died, and a dispute arose between 
the plaintiff and defendants Nos 2 to4 
over the Division of his estate. The dis- 
pute was referred to the arbitration of 
Babu Chintamani Mukharji and Rai Sahib 
Jwala Prasad, and by their award, which 
is of February, 1926, the arbitrators divided 
the property into four parts, and their 
award was made a decree of the Court. By 
this award Raitar was divided equally 
between the plaintiff and defendants Nos. 
2 to4 Asthey had no title deed in res- 
pect of this property, these persons ap- 
proached defendant No. 1 who on April 
25, 1925, made a written declaration to the 
effect that he had purchased the property 
in the year 1908 while it was heavily en- 
cumbered, that Ishwari Prasad had lent 
him the sum of Rs. 50,000 at six’ per cent. 
interest with the option of tak ng over a 
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half share in the property, and that in the 
year 1924 the property had been divided 
accordingly. Defendant No. 1 expressed 
his willingness, after accounts had been 
made up, to execute such proper instru- 
ment as the plaintiff and defendants Nos. 2 
to 4 might unanimously wish, or in the 
event of difference between them such as 
might be reasonably required bv an arbi- 
trator appointed by them. Meanwhile the 
property was to remain with defendant 
No.1. On December 28, 1927, defendant 
No. 1 executed a draft sale-deed in res- 
pect of one-quarter of the half share in 
favour of the plaintiff alone. It was re- 
cited therein that the annual income of the 
half share was Rs. 3,000, and that the 
plaintiff had agreed to accept a portion 
yielding an income of Rs. 750 as his own 
share together with the sum of Rs. 2,000 
paid in cash. This sale-deed, however, 
was never formally executed probably be- 
cause of further differences that arose 
between the heirs The result of these 
differences was that on April 3, 1928, there 
was an agreement between the parties 
to refer the matter to the same arbitrators 
who had decided the former dispute. The 
reference was in the following terms: 

“Whereas differences have arisen between us and 
the two parts aforenamed regarding the accounts and 
transfer of Raitar property inthe District of Patna 
by Babu Upendra Nath Basu of the first part, 
we hereby of both the parties of our free will and 
accord refer our dispute to the arbitration of Rai 
Sahib Jwala Prasad, Chief Engineer, Irrigation 
U.P. and Shrijut Babu Chintamani Mukerjee, 
Sonarpura, Benares, and {faithfully promise and 
bind ourselves hereby to abide by any award they 
may make in respect of the said dispute and to 
abide by theirdecisions and we further authorise 
them to adopt whatever procedure they may desm 
fit and pronor in order to settle our dispute,” 

On August 1, 1930, the arbitrators sub- 
mitted their award which was registered 
before the Sub-Registrar of Benares, and, 
as the terms of this award have given rise 
to the present controversy, I quote them 
in full: 

“Know all men to whom it may concern that we 
Aine give our award,as follows:— 

(1) That the amounts specified in the statement 
of accounts passed by us attached hereto and 
marked as Ex. B should be paid with interest 
at eight annas per cent per month within three 
months of to-day after which period the rate of 
interest shall be ten annas per cent. per month on 
any balance unpaid till the accounts are fully 
paid up. 

(2) That Babu Upendra Nath Basu requested 
us that in respect of transferring the above-said 
Raitar property to the second party he may be 
allowed to pay any sum fixed by us in lieu thersof 
so as to save the property from being ruined, and 
we were asked by the party to fix the sum 
to be so paid by the first party to the second 
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party. We accordingly directed that the said 
Babu Upendra Nath Basu do pay Rs. 15,350 to 
each -of the four gentlemen of the second party, 
that is to say, a total sum of Rs. 61,400 as the 
equivalent of the share of the second party in.the 
said property with interest at six per cent. per 
annum accruing from October 1, 1930. If the 
said amount is: not paid ‘by October 1, 1931, 
the rate.of interest thereafter shall be 74 per cent. 
per annum on the whole or any balance left unpaid. 

The ownership of the second party in one-half of 
Raitar ‘property shall not cease till after the above 
sum of “Rs. 61,400 as well as the amounts 
mentioned in the-statement Ex. B together with 
interest Specified in respect of both be fully .paid 
up", > 

Thereafter the plaintiff applied to the 
Subordinate . Judge of Benares under 
para. 20, Sch. I of the Oode.of Civil Procedure, 
for filing the awardin Court and passing 
a decree thereon. Defendant No. 1 resisted 
the application on various gruunds, one of 
which. was that the Subordinate. Judge of 
Benares had no jurisdiction.over-the subject- 
matter cf the award. The Subordinate 
Judge held that as the heirs. of Ishwari 
Prased were not at that time. the legal 
ownérs of the half share, in. the prop- 
erty and as the effect of the. gward. was 
merely to grant certain sums.of money to 
the applicant and his co-heirs, he had jurisdic- 
tion over. the matter, .and. he,- therefore, 
ordered the award to be made a rule of-the 
Court, excepting the portion dealing with 
the ownership of the Raitar property which 
portion he-treated asa nullity. On appeal the 
Allahabad High Court held that-the-award 
did determine that the heirs of Ishwari 
Pressed had a legal title toa half share in 
the Raitar property and that, they were 
entitled to retain their ownership- until 
they have received certain sums jof money 
from the appellant. ‘Their > 'Lordships 
observed that the arbitrators in effect gave 
Ishwari Prasad’s heirs a charge over the 
immovable property until the specified 
sums were paid to them,’ and they 
allowed the appeal holding that the 
order of the Subordinate Judge of. Benares 
was without jurisdiction. This decision is 
reported in Upendra Nath*Basuv Het Lal 
(A). The plaintiff accordingly. re-filed his 
application in the Court of the Subordinate 
Judge of Patna with a further prayer that 
a mistake in the calculation of the arbitra- 
tors should be corrected, and that he and 
his co-heirs should be declared to be entitled 
to receive the sum of Rs. 16;800 each ‘in 
place of the sum of Rs. 15,350 each awarded 
to them. This claim which was:disallowed 
by the learned Subordinate Judge was not 


(1) 55 A 542; 143 Ind. Cas. 571; Ind. Rul. 
298; A IR 1933 All. 380; (1933) A L J 7 ri (1938) All 
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pressed before us. Defendant No. 1 again 
opposed the application on varicus grounds, 
and mainly because the arbitrators had 
failed to determine the most important 
question at issue between- the parties, 
namely what was the effect of a will said 
to have been executed by Ishwari Prasad 
in the year 1923. He also claimed ‘that the 
award inasmuch as it purported to create 
title in favour of himself in respect of im- 
movable property required to be register- 
ed, and its registration by the Sub-Registrar 
of Benares was without jurisdiction. The 
learned Subordinate Judge rejected the 
contention of defendant No. 1 regarding 
the will but upheld it onthe ground ‘of 
non-registration and he, therefore, rejected 
the application. The plaintiff has now filed 
this appeal which has ‘been’ contested ‘by 
defendants Nos. 1 and 4. . 

Three points havé been argued before 
us ‘in this appeal: (1) whether or noi the 
sub paragraph to cl. Il of the award re- 
quired to-be registered; (2) whether in that 
case it was open to the Gourt to separate 
the sub-paragraph from the rest of the 
award and to pass a decree. on the 
good portion of the award; (3) whe- 
ther the whole award is ‘bad as not 
determining the question of the -will. On 
the first point Mr. S. N. Bose for defendant 
No. 1 contended- thatthe award did require 
registration because it created or at any 
rate declared title in immovable property 
worth more than Rs: 100. Nowit is clear 
that at the time of the award the heirs of 
Ishwari Prasad had no legal title in the 
property inasmuch as there was no existing 
title deed in their’ favour. ` Their legal 
position was that of a party to a contract 
for sale in, default of repayment of -the 
money lent by Iswari Prasad. A contract 
for sale does not require registration nor 
did the award, regarded as a release from 
the contract, require to be registered. The 
award does refer to the continuance cf the 
“ownership? of the plaintiff and his” cò- 
heirs, but, a document of this character 
cannot be treated exactly as though it 
were a formal instrument drawn'up under 
the advice of lawyers ‘who are expected 
to understand the eéxact-legal position of 
the parties. The question before us is 
whether the arbitrators inteaded their award 
to operate as an instrument of title chang- 
ing the status of the parties, or whether 
their intention was to reserve the existing 
right of the heirs namely the right to a 
conveyance of a half share in the property 
if their dues were not paid. In'my opinion 
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the language of the award itself, directing 
that the ownership of the heirs should “not 
cease” until the money had been paid, 
supports the latter alternative. It is not 
surprising if the arbitrators, seeing that the 
heirs were admittedly in possession of half 
of the property, described them as owners 
although actually they were not so, and the 
use of this word in the award must, I am 
satisfied, be ascrit ed to a defect in drafting 
on the part of the arbitrators, and not to 
an intention on their part to confer legal 
ownership on the heirs by changing the 
status of the parties. The position would 
have been ‘different, had the arbitrators 
fixed a time limit for the payment of the 
money, on the expiry of which the heirs 
of Ishwari Prasad were to become the 
absolute owners of the property. Jn that 
case the award would have become a docu- 
ment of title requiring registration. Jn the 
absence of a time limit the arbitrators left 
it to the heirs to take action themselves 
for recovery of the money due in default of 


payment, or for obtaining a transfer of the - 


property. Wor these purposes the award 
was not a document of title. In my opinion 
the observation of their Lordships of the 
Allahabad High Oourt that the award did 
in effect create a charge on the property 
must be construed in the light of the above 
observations, which are based on a con- 
sideration of the true legal position of 
the parties. In reality the award recognis- 
ed an existing right, which did in effect 
amount toa charge on the property. It 
was argued for defendant No. 1 that the 
award still required to be registered as it 
did declare the existing titleofthe heirs in 
the property. This point arosein Bayeshwari 
Charan Singh v.` Jagarnath Kuari (2), 
where it was held that s. 17 of the Registra- 
tion Act does not apply to cases where, as 
in the present case, a document is merely 
an acknowledgment of a pre-existing right. 
In Imperial. Bank of India v. Bengal 
Natiénal Bank, Ltd. (8), the word 
“Operate” ins. 17 has been held to refer to 
the immediate intention of the instrument 
in question, and not to its ultimate con- 
sequences or collateral effects. It is only 
where there is an immediate intention to 
create, declare or assign title that 


(2) Il Pat 272; 136 Ind. Cas 798;90 W N43; A I 
R 1932 P O 55; 36 C W N 250; 35 L W 217; (1932) A L 
J 186; 55C L J136; 62 M L J 296, 34 Bom. L R 463; 
Ind. Rul, (1932) P © 142; 13 P L T 279; 591 A 130: 
(1932) M W N 660 (P. O»). ; 

(3) A I R 1931 Oal. 223; 131 Iud. Cas. 689; 34 0 W 
N 605; 38 0186: 53 © L J 269; Ind. Rul. (1931) Cal. 
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the document requires registration. In my 
opinion the award in this case did not.create, 
assign or declare title, and it did not, there- 
fore, require to be registered. - 

The question whether, assuming that 
the sub-paragraph in the award required 
to be registered, it was still open to the 
Court to separate that sub-paragraph from 
the rest of the award and proceed to pass a 
decree was also argued at length before 
us. Mr. Agarwala for the plaintiff referred 
to Russell on Arbitration, lith Edition, 
page 240, where cases are collected in which 
the English Courts have held that the bad 
portion of an award is separable from the 
good portion. In Selby v. Whitbread & Co, (4) 
there is a discussion on the same point and - 
the same principle is a'tirmed The mat- 
ter also came before the Privy Council in 
the Oudh case Amir Begam v. Badruddin 
Husain (5), which was a case arising from 
a private award; their Lordships holding 
in that case that a portion of the award bad 
for want of jurisdiction could be separated 
observed at p. 342*, “It is well recognised law 
that when a separable portion of.an award 
is bad, the remainder of the award, if 
good, can be maintained”. The same prin- 
ciple was followed in Muhammad Khalil 
v. Abdul Rahim (6), which was also a 
ease where the arbitrators had exceeded 
their jurisdiction. Mr S.N. Bose contend- 
ed that this -principle applies only to cases 
where the arbitrators had exceeded their 
authority such as are referred to in para. 
14, Sch. II, of the Code, and not to 
cases where the arbitrators had not gone 
beyond the terms of the reference. ‘This 
point does not appear to have been dealt 
with in any reported decisiou of this Court 
but it wasraised inthe Oudh case Mata 


. Badal Singh v. Sheo Mangal Singh (7). In 


that case King, C J. and Smith, J. observed 
with reference to the Privy Council deci- 
sion quoted above, that the dictum of their 
Lordships was couched in quite general 
terms and did not limit the applicability of 
the proposition eenunciated by them to 
any particular set of facts and -circums- 
tances. I do not, however, find it necessary 

(4) (1917) 1 K B 736; 86 L JK B 974; 116 L T :690; 
SLIP 165; 15 L GR 279; 33 T L R 214. - 

(5) 36 A 336; 23 Ind. Cas. 625; 18 CWN 755; 10L 
J249; 12 A LJ 537; 17 O O 120; 16 Bom. L R 413; 
(1914) M W N 472; 16 M L T 35; 27 MLJ181;19 OL 


J 494 (P. CO). * 

(6) Pp 670; 93 Ind. Cas. 261; A I R 1925 Pat. 810; 
7 P L T6844. 

(T) A I R 1936 Oudh 72; 158 Ind: Cas. 812; (1935) 0 
W N 1141; 8 R O 129; 1935 O L R 622. i 
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to decide the somewhat difficult, question 
whether or not the award in this case is 
capable of being divided, in view of my 
finding ‘already arrived at that the award 

did not require to be registered. 

` Lastly, there isthe argument that the 
whole award is bad as it does not deal with 
the question of the will. Admittedly there 
is in existence a document purporting to be 
a will executed by Ishwari Prasad in the 
year 1923 The will not having been pro- 
bated or attested is inadmissible in evidence 
in this case so far as it relates to the 
Raitar property, which is in this province. 
According to defendant No. 1 and defen- 
dant No. 4, whose case was argued before 
us by Mr. Bankim Chandra De, the’ ques- 
tion of the validity of the will was upper 
most in minds-of the parties at the time of 
the reference toarbitration. In that case it 
is remarkable that the reference itself con- 
tains no mention of the will, nor do I find 
any passage from which it can reasonably 
be inferred that the question of will was to 
come before the arbitrators. The only mat- 
ter for their decision was the dispute about 
the transfer of the property to the heirs of 
Ishwari Prasad and in Bx. 7; a letter 
written by defendant No.1 shortly before 
the reference, defendant No. | admitted 
his liability to execute a deed of relin- 
quishment in favour of the heirs. Hxhibit 
D is another letter written by defendant 
No. 1 to the arbitrators on October 19, 1928, 
with reference tothe will, but the letter 
itself shows that the will was not part of 
the subject-matter ofthe reference. It is 
to the effect that defendant No. 1 had found 
that Ishwari Prasad had executed a will, 
and be, therefore, asked, as a matter of 
justice to the parties, that the arbitrators 
should refer the question of the validity of 


the will to the Allahabad High Court (al- ` 


though no such procedure is known to the 
law) before proceeding to determine the 
matters referred to them. This clearly im- 
‘plies that at that time défendant No.1 himself 
did not consider that the will was part of the 
reference to the arbitrators. The result of 
the letter was that the arbilrators did de- 
vote some consideration to the will ind 
examined one Kishan Chandra, co-executor 
with defendant No.4 under the will, but 
the arbitrators did not decide about the 
will as it was beyond the scope of their 
reference. This appears from the evidence 
of Rai Bahadur Jwala Prasad, one of the 
arbitrators, who has explained that the 
arbitrators did not decide about the will 
gs it was notin their termsof reference 
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or were they authorised to do so. In fact 
the arbitrators were notin a position to 
decide the matter at all, as Kishun Chandra, 
one of the executors was not a party to 
the proceedings before them, a fact which 
defendant No. 1, whoisa qualified lawyer, 
should have been fully able to appreciate. 
Again on January 9, 1931, defendant No. 1 
wrote a postcard which is Ex. 17/C, to 
defendant No. 2, wherein he urged defen- 
dant No. 2, as having accepted the award, 
to get it filed in Court without further de- 
lay. The postcard shows that at that time 
defendant No. l himself accepted the award 
as complete and final between the parties. 
Under the Succession Act awill executed 
in the United Provinces in the year’ 1923 
did not require either probate or attesta- 
tion in respect of properties situated in 
that province; but it is remarkable that in 
spite of thisno step was taken in support 
of the will for a period of more than twelve 
years. Defendant No. 4 in his evidence 
admitted that he himself had done nothing 
about it, nor was he aware that ne 
e 
will is said to have been in favour of an 
institution called the Tulsi Technical Ins- 
titute, but from the evidence of defendant 
No. 1 it appearsto be doubtful whether 
any such institution really exists, and it is 
clear that the will was disregarded by all’ 
the parties concerned. The evidence shows 
conclusively that the matter of the will was 
not referred to arbitrators, nor were the 
arbitrators competent to decide it. The 
learned Advocate for the plaintiff suggested 
that defendant No. 1, in collusion with 
defendant No. 4, has changed his attitude 
towards the will as since the year 1928, the’ 
time of the reference, the value of landed 
property has fallen and defendant No. 1 is 
now anxious to surrender the half sharé 
instead of paying the money. It is the 
case of defendant No.1 that at the time of’ 
the arbitration he was really in doubt as to 
the effect of the will, but admittedly defen- 
dant No. 1 has since executed a sale-deed in 
respect of a half share of the property in 
favour of defendant No. 4, ignoring the 
rest of the heirs. The learned Advocate 
for defendant No. 1 found it difficult -to` 
defend this action of his client in turning 
round and supporting the will against the 
legal. heirs. The result has been unfortu- 
nate as Mr. Agarwala suggested that the 
plaintiff would still have been willing to 
settle the matter and take his share in 
the property in lieu of payment, had de. 
fendant No. 1 not put himself out-of Court: 
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by executing the sale-deed, the bona fide 
of which are open to Serious question. 
Since the award the p.aintiff and defen- 
dants Nos. 1 and 2 have filed a suit against 
the remaining defendants and the executors 
for the decision of all the matters in dispute 
between the parties including the question 
of the will, but Mr. Agarwala explained 
that thesuit was filed 8524 matter of pre- 
caution, in view of the result of the present 
proceeding in the lower Court, and in order 
to save limitation. The filing of this suit 
is no obstacle to the plaintiff's success in 
this appeal, the resu] of which is that 
both the objections taken to the award 
must fail, I would, therefore, allow this 
appeal and direct that the award be filed 
and made a decree of the Court. The 
plaintiff is entitled to costs of beth Courts 
against defendants Nos. 1 and 4. 
Mohammad Noor, J.—I agree. 
D. | Appeal allowed. 
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_. NAGPUR HIGH COURT __ 
Oriminal Revision Application No. 156 
of 1936 
August 19, 1936 
GRURR, J. 
JOHN P. E. COELHO 
—~APPLIOANT 
VETSUS 
Mrs. BLANCHE—Non-ApPLicaNnT 

Criminal Procedure Code (Act V of 1898), s. 488— 
Function of Magistrate under—Compromise between 
parties—Effect of--Order to take effect immediately 
— Contemplation of changes in future, if material— 
Application for getting original order cancelled on 
re-union—Maintainability—'Sufficient cause’ in 3.483 
(3), interpretation of. 

The function of the Magistrate is restricted to 
passing an order as to the amount of maintenance 
and his order should not embody restrictive 
conditions which could not be enforced in sum- 
mary criminal proceedings. It would be certain- 
ly undesirable if a Magistrate were to pass an 
order with regard to one part of the compromise 
incompatible with an order which the Oivil Court 
might pass with regard to the rest; but where the 
Magistrate restricts himself to the fixation of the 
amount of maintenance and where that order is to 
take effect immediately without further conditions, 
thea it would not matter if changes are contem- 
“plated in the future. Pal Singh v. Nihal Kaur (1), 
Hakim Devi v. Sham Singh (2), Ram Saran Das v. 
Damodri (3), Nirmala Bala Devi v. Bejay Pada (4), 
Colbert v. Colbert (5) and Lee v. Lee (6), relied on 

It is always open for the husband to apply to 
have the original order cancelled on good cause 
being shown. Re-union does not automatically 
vacate the previous order. The length of time dur- 
ing which re-union lasts is hardly relevant. The 
parties may contemplate permanent re-union and 
yet quarrel and separate again after a short inter- 
val. U Po Shein v. Tha Sein Mya (7), dissented 
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from, Kanagammal v. Pandara Nadar (9, Pearey 
Lal v. Naraini (9), Parul Bala Debi v. Satish Chandra 
Bhattacharji (10) and Zahura Bi v. Muhammad 
Yusuf (11), relied on. 

The words ‘sufficient cause’ in s. 488 (3) are very 
wide and would include the raising of a plea that 
the order has become spent owing to the child 
having attained majority. U Ba Thaung v. Ma Aye 
(12) and Maung Tin v. Ma Hmin (13), relied on. 

Cr Rev. App. against the order of the 
Court of the Sessions Judge, Nagpur, dated 
April 1, 1936, in Criminal Revision No. 29 
of 1936, confirming that of the Court of 
the City Magis‘rate, Nagpur, dated February 
20, 1936, in Criminal Case No. 184 of 1935. 

Mr. R. G Rao, for the Applicant. 

Mr. H. N. Gokhale, for the Non-Applicant. 

Mr. W. R. Puranik, for the. Crown. 


Order.—This is a dispute between 
husband and wife arising out of proceed- 
ings under e. 488, Criminal Procedure Code. 
On February 12, 1931, the City Magistrate, 
Nagpur, recorded an order in which it is 
said that in the case of maintenance before 
him, parties had finally settled the question 
of payment of the allowance and in terms 
of that settlement he ordered applicant to 
pay Rs. 40 per month, that is, Rs. 20 for 
his wife and Rs. 10 for each of his two 
children. This order was carried out by 
the present applicant for some time, but 
shortly afterwards, his wife returned to 
him and they lived together until April 
1934, when she again left him taking the 
children with her. In 1935 she applied to 
the Court for recovery of allowance at 
Rs.40 a month from May to November of 
that year. Her application was granted 
and the objections put forth by the non- 
applicant (‘he present applicant) were dis- 
allowed. They have also been disallowed 
by the Sessions Judge and are now reiterat- 
ed in this revision application before me. 

The points taken on behalf of the ap- 
Plicant are as follows: first, the original 
order was one passed on the private agree- 
ment of the parties and so is not properly 
one passed under s, 488; it thus is not 
capable of enfogcement under that section; 
secondly,fif the order was one under s. 48%, 
it became inoperative by 1eason of the 
return and re-union of the wife for nearly 
two years and it was not revived when 
she left him again; thirdly, the lower Court 
ought to have considered and investigated 
into applicant's objections to the execution 
of the order; in particular that she could 
not claim maintenance for the children as 
she keeps them against the wishes of the 
father and that allowance should be made . 
on a reduced scale ‚as the. applicant's 


28 


salary . was reduced for the months in ques: 
tion. 

On the first point it has to-be remarked 
that the order, dated February 12, 1931, 
purports to be under s. 488 (1), Criminal ` 
Procedure Code, and the applicant acted 
on it by remitting the maintenance for 
some months. The terms agreed on by the 
parties are apparent from applicant's and 
non-applicant’s statements dated February 
12,1931. Applicant offered to pay Rs. 40 
per-month as maintenance for his wife 
and ‘two children. He added the two 
following stipulations: A , 

1. “I£ I take over the custody of the -children 1 
shall pay applicant for her own maintenance 
Rs. 30 per month.” - ‘ 

2. “I am now getting Rs, 120 per- month as salary 
and no other income. So long as I get thissalary the 
above arrangement will hold, but if my salary gets 
pence, the allowance will -be reduced proportion- 
ately. f 
The present non-applicani replied : — 

“I accept this offer of payment made by non- 
applicant and the terms laid down by him.” 

It will be seen that the only terms referred 
to’ are possible changes in future with 
regard to the custody of the children and 
the fluctuations‘of salary. The order, dated 
February 12, 1931, directs payment of 
Rs. 40 in terms of the settlement. It 
mentions the agreement as to future changes 
but adds: 

“These alterations in payment arise on certain 
specified contingencies arising and are left to future 
events when the party concerned can apply forthe 
ban sin eee These cannot be stated in this 
ordger, 

Now, applicant relies on certain rulings 
which are to the effect that where there is 
a compromise between parties the Magis- 
trate’s order under s. 488 must be confined 
to fixing. the amount settled and where the 
compromise is with respect to other matters 
which do not come within the pur- 
view of s. 488, the compromise would 
not bé given effect toin a Oriminal Court; 
see in particular Pal Singh v. Nihal Kaur 
(1), in which Addison and Dalip Singh, JJ., ` 
discussed the case-law on the point includ- 
ing a previous judgment*of ‘Addison, J. 
in Hakim . Devi v. Sham Singh (2), so, too, 
Ram Saran Das v. Damodri (3), which 
goes to the length of saying that it is not 
competent toa Criminal Court to give effect ` 
only to part of a compromise. The learned 


(1) A IR 1932 Lah, 349; 137 Ind. Cas. 364; 33 P L R 
292; Ind. Rul. (1932) Lah. 339; 33 Or. L J 488; (1932) 


Or. Cas: 430. 

> 13 Lah, 312; 132 Ind. Oas. 854; Ind. Rul. (1931) 
Lah. 694; 32 Cr, L J -993; (1931) Or. Cas. 862 

(3) ALR 1934 Leh. 864; 152 T 
R 153;7 R L 346; 36 Or. L J 193.” 
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Å ; 1931 Rang. 89. 


166 10 
Judge says: 


: “It is true that in the present ‘case the Magistrate's 
order incorporates only the agreement as to the 
amount of meintenance. But the order purports. to 
be based on a compromise and it is obvious that it 
Gould not justly be enforced separately. from and 
without regard to the other conditions agreed upon 
by the parties which conditions a Criminal Court 
has no jurisdiction to enforce. A judicial order 
based on a compromise must ‘be one giving the com- 
promise effect as a whole. Such an ofder in the 
present case the Magistrate could not pass.” 

The question of compromise in-such pro- 
ceedings also arose in Nirmala Bala Devi 
v. Bejay Pada (43, and Colbert v. Colbert 

5). These last two cases disclose differences 
of opinion and are’ not very illuminating. 
In Lee v. Lee (6), the order of the Magis- 
trale granting maintenance was upheld as 
proper because the:-parties themselves had 
contemplated in their compromise that such 
an order should be passed and accepted 
it when passed. p ri . 

From the above rulings I accept the 
principle that the function of the Magis- 
trate is restricted to passing an order as 
to the amount of maintenance and that 
his order should not embody restrictive 
conditions which could not be enforced in 
these summary criminal proceedings. It 
would he certainly undesirable if a Magis- 
trate were to pass an order with regard 
to one part of the compromise incompatible 
with an order which the Civil Court might 
pass with regard to the rest; but where the 
Magistrate restricts himself to the fixation of 
the amount of maintenance and where as in 
the present case, that order is to-take effect 
immediately without further conditions, 
then it would not matter if changes are 
contemplated in the future.. The Magis- 
trate has been careful to leave such changes 
for determination if and when new con- 
ditions arise, as indeed is contemplated 
by. s. 488, sub-s. 3. I, therefore, do not 
uphold this first objection. 

‘On the second point about the effact of 
re-union, the applicant relies on U Po Shein 
v. Ma Sein Mya (7), for the view that a 
bona fide re-union must be interpreted as 
removing the basis on which the order of 
maintenance rests and, therefore, vacating 
the order. Learned Counsel has to concede * 
that the weight of authority of other High 

(4) AIR 1933 Cal. 675; 148 Ind, Cas: 151; 37 O W 
N 538; AI R 1933 Cal. 675; (1933) Cr. Oas. 1157; 6 RC 
439; 35 Or. L J 606. _ 

(5) A I R 1933 Oal. 776; 147 Ind. Cas, 914; 370 WN 
736; (1933) Cr. Cas. 1327; 6 R O 379. 35 Cr. L J 501. 

76) AIR 1933 Oudh 119; 144 Ind. Gas. 51; 10 O W 
N 374; (1933) Or. Oas. 270; Ind. Rul. (1933) Oudh 226; 


34 Or. LJ 744. 
(73-8 R 460; 128 Ind. Cas. 353; 32 Gr. LJ M4,ATR.- 
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Courts is against: him; Kanagammal v. 
Pandara Nadar (8), Pearey Lal v. Naraini 
(9), Parul Bala Debi v: Satish Chandra 
Bhattacharji (10), and Zahura Bi y. Muham- 
mad Yusuf (11). 

The point is well summed up at pages 2169 
and 2470 of Chitaley ana Rao’s Code of 
Criminal Procedure, Vol..3; and the learned 
authors: rightly point out that the view of 
the High Courts, excepting Rangoon, is 
consistent with ‘the principles underlying 
sub-s. 3 of the section. It is always open 
for the husband to apply to have the 
original order cancelled on good cause 
being shown so that the Rangoon argument 
that it should not be held im terrorem 
against him does not appear convincing. 
I hold then that re-union does not autcma- 
tically vacate the previous order. The 
length of time during which re-union lasts 
is hardly relevant. The parties may con- 
template permanent re-union and yet quarrel 
and separate again after a short interval. 

On the above two points I am glad to-find 
myself in agreement with the learned 
Government Advocate who has also appear- 
ed in the case, and om the third point also 
1 think that his opinion, which is in favour 
of the applicant, is the correct one. Sub- 
s. 3 shows that the order may be enforced 
ifthe person ordered fails without sufficient 
cause to comply with it, which must mean 
-that the person crdered is entitled to show 
cause against the order. The only point, 
therefore, is whether the words “sufficient” 
cause “are to be interpreted in a narrow 
sense : as dealing matters such as proof of 
- disability to pay owing to sickness, etc., or 
whether the order can be attacked on wider 
grounds. U Ba Thaung v. Ma Aye (12), 
-it was remarked that the words “with- 
out sufficient cause” ‘are very wide 
and would include the raising of a plea 
that the order has become spent owing’ to 
the child having atiained majority. In 
Maung Tin-v.. Ma Hmin (13), also it was 

(8) 50 M 663; 100' Ind. Cas, 239, 25 L W 148; 52 ML 


J 176; (1927) M W N 111; 28 Cr. L J 271; AIR 1927 
Mad. 376. ; : 

(9) AIR 1935 All. 977; 159 Ind. Cag. 308; 1935 A L 
R 1105; (1935) A L J 1186; (1935) Or. Cas. 1197;8 R A 
426; 37 Cr. L J 62; 58 A 379; ; 

(10) A IR 1:23 Cal. 456; 75 Ind. Cas. 529; 24 Or. L 
J 945; 370 LJ 180. y ; 7 

(11) AIR 1980 Lah. 1043; 129 Ind. Cas. 216; 32 Cr. 
L J 347; Ind. Rul. (1931) Leh. 152; 32 P LR 143; 
(1930)'Cr. Cas 1219. 

_ (12) 10 R 194; 137 Ind. Cas. 439; Ind: Rul. (1932) 
Rang. 130; 33 Or. L J 495; A IR 1932 Rang. 91; (1932) 
Cr, Cas. 476, : ; 

(13) 11 R 226;-144 Ind. Oas. 187; A T R 1933' Rang. 
rere Ral. (1933) Rang. 92; (1933) Cr. Cas. 728; 34 

r. : 
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held that the: words “sufficient means” and 
“sufficient cause” must, be interpreted upon 
‘a consideration of the circumstances: dis- 
closed in each case: I uphold the applicant's 
contention that the Magistrate should have 
enquired into. his objections and disposed 
of them before enforcing the order. The 


‘objections which thus remain for disposal 


are: first, that his wife is now refusing to 
live with him without cause; second, 
that she cannot claim maintenance for thé 
minors as she has refused to hand. them 
over and thirdly that the entire claim 
cannot be allowed as. the applicant’s salary 
has been reduced. I am told that an 
application. under s. 489, Criminal Pro- 
cedure Code, on the last point is, pending. 
It should now be consolidated with the neces- 
sary enquiry under s. 486:(3), Criminal Pro- 
cedure Code, and a proper decision arrived 
at. As success'in this application is partial 
on each side, I make no order as to 
costs. 7 
Ne Application accepted. 
PATNA HIGH COURT 
Oivil Appeal No. 1520 of 1932 
February 17, 1936 l 
Musamman Noor AND ROWLAND, JJ. 
MUNGA LAL—DEFENDANT—APPELLANT 
versus ’ 
SAGARMAL AND ANOTHER —PLAINTIFES 
AND uUTHERS—DEFENDANTS— RESPONDENTS 
Limitation Act (IX of 1908), Sch. I, Art. 47—Scope 
—Title created prior to order under Criminal Pro- 
cedure Code (Act V of 1898), s. 145~Art. 47, if ap- 
plicable—Buhar Tenancy Act (I of 1934), s. 171— 
Mortgage created under s. 171, by operation of law 
—S. 6v, Transfer of Property Act (IV of 1882), whe- 
ther applicable to such mortgage — Redemption 
piecemeal, when allowed. f : 
The words “claiming under such person" men- 
tioned in Art. 47, Limitation Act, refer to, those 
persons who claim from the person bound by the 
order undera title created’ subsequent to the order 
and not those who-claim under a:title created prior 
to the order under s. 145, Oriminal Procedure Code, 
Bapu Mehadaji v. Mahadaji Vasudeo We distinguish- 
ed. Amu Dada v. Dhondo Raghunath-(2), followed. 
When a mortgage? acquires a portion of the:mort- 
gagor’s interest in the mortgaged property, those 
who are interested in the remaining portion of it 
are entitled to claim redemption by payment. of 
their quota only, the principle being that to ‘the 
extent the interest of the mortgagor and the mort- 
gagee is combined in one person the mortgage:must 
be taken to: have become extinguished, whether -a 
mortgage is based on contract under Transfer of 
Property Act or is cieated by operation ‘of law 
under s. 171, Bihar Tenancy Act, s.’60, Transfer of 
Property. Act, will apply. If the mortgaged has 
acquired: interest intthe mortgaged: property piece- 
meal redemption will be allowed. | we 
-O. A. from appellate decree of the 
District Judge, Monghyr, dated August 3, 
1932. ; 
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Messrs. P.C. Manuk and . Phulan'Prasad 
Varma, for the Appellant. 

-Messrs. P: R. Das, K. Husain and . K. N. 
Lal, for the Respoadents. ; 

Muhammad Noor, J.—The suit out of 
which this appeal has arisen was instituted 
by the plaintiff-respondents for recovery of 
one-half share in about fifty bighas of land 
comprised in khata No. 419 of village Murar. 
In the settlement record of 1904 this khata 
-was recorded in the name of two tenants 
-Sri Lal and Devi Prasad Sri Lal is repre- 
sented by the defendants third party and 
Devi Prasad and his son are the defendants 
second party. -The plaintiffs are the pur- 
chasers of half this khata in execution of 
their mortgage decree, dated March 14, 
1925, based upon a mortgage executed by 
Devi Prasad on February 10, 1920. ‘The 
sale took place on November 13, 1926, and a 
writ-of delivery of possession was formally 


served on August 9, 1927. But the plaint- . 


iffs were not allowed to take possession of 
the-land by the defendants first party who 
claimed to have purchased on August 27, 
1920, the entire land of the khata in execu- 
tion of their own mortgage decree based 
upon a mortgage executed by Sri Lal alone 
on. July 28, 1911.: A preliminary decree for 
sale'in favour of the defendants first party 
was, passed on November 9, 1919, and 
made final on August 27, 1920. The plaint- 
iffs have, therefore, instituted the present 
_ suit for recovery of possession ‘on the basis 
f their title. 
i it is clear: from what I have stated that 
the main controversy between the parties 
was whether the earlier purchase: of the 
entire holding by the defendants first party 
- should prevail against the latter. purchase 
-of half-of the holding by the plaintiffs. The 
question depended upon the fact ‘whether 
_Sri Lal who mortgaged the entire holding 
to the defendants first party was. entitled 
to do so, or whether in fact -half of ‘it. be- 
longed to Devi Prasad whp mortgaged it to 
the plaintiffs. Now in- the suit instituted 
by the defendant first party to enforce their 
- mortgage,-Devi Prasad was impleaded as 
defendant and it was alleged by the de- 
fendants first party, - plaintiffs of that 
suit, that Devi Prasad had attested the 
- mortgage which Sri Lal executed in their 
favour. ‘The question whether Devi Prasad 
had any ‘interest in the mortgaged pro- 
perty or whether the whole of it belonged 
to Sri Lal was left undecided at the time 
of the passing of the preliminary decree, 
but the suit was dismissed against Devi 
Prasad. It was after the dismissal of this 
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suit against him that Devi Prasad created 
the mortgage in favour of the plaintiffs. 
The date of the dismissal of the suit was 
November 9, 1918, and the date of the 
mortgage as already stated was Febru- 
ary 10, 192 f 

On the main issue of fact both the Courts 
below have held that Devi Prasad was 
owner of half of the holding and that Sri 
Lal was not entitled to mortgage the whole 
of it to the defendants first party. It, how- 
ever, transpired in the course of the trial 
of the suit that the defendants first party 
after their mortgage and before the insti- 
tution of their suit toenforce it had to pay 
up a decree for rent against the hold- 
ing and by virtue of s. 171, Bengal 
Tenancy Act (now Bihar Tenancy Act) had 
acquired another mortgage on the entire 
holding in respect of the money so paid for 
the satisfaction of the rent decree and 
thatin fact they had included this amount 
of Rs 280-3-0 in their mortgage suit. The 
Courts below decreed the plaintiffs’ suit 
for possession subject to the payment. of 
half of the money paid by defendants first 
party for saving the holding from sale to- 
gether with interest at.12 per cent. per 
annum from the date of the payment. De- 
fendants first party have preferred this 
second appeal. f 

The finding of fact about the title to half 
of the land being in Devi Prasad and there- 
fore in. the plaintiffs by virtue of their 
purchase in execution of their decree on 
the basis of the mortgage created by Devi 
Prasad, has not been and cannot be ques- 
tioned in second appeal. Mr. Manuk, how- 
ever, has urged two points.in support of the 
appeal. One is that the, suit was barred by 


- limitation under Art. 47, Limitation Act, 


and the second that the mortgage of defen- 
danis first party by virtue of s 171, Ben- 
gal Tenancy Act, was indivisible and the 
Courts below were wrong in ordering the pay- 
ment of halfof the money only. It was also 


. mildly contended that by virtue of. the sale 


in execution of the mortgage decree, 
which included the claim of the money paid 


` towards the satisfaction of the rent decree, 


the right of redemption of Devi Prasad or 
his transferee, if any, had become barred. 
In order to understand the point of limita- 
tion urged by learned Counsel it is neces- 
sary to state some more facts. After .de-. 
fendants first party had purchased the 
property in execution of their mortgage 
decree there was some difficulty about the 
possession of the land, and in » proceeding 
under s. 145, Criminal Procedure Code, to 
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which Devi Prasad, the mortgagor of the 
plaintiffs was a party, the Criminal Court 
decided the question of possession in favour 
of defendants first party on'June 13, 
1922. The present suit having been insti- 
tuted on June 8, 1928, it was contended that 
it was barred by the special article of limi- 
tation already referred to. This plea of 
limitation was overruled by the Courts 
below and in my opinion they are perfect- 
ly correct. Article 47, Limitation Act, pre- 
scribes three years’ period of limitation 
for suits i 

“by any person bound by an order respecting the 
possession of immovable property made under the 
Criminal Procedure Code of 1898, or the Mamlatdars 
Courts Act, 1906, or by any one claiming under euch 


person, to recover the property comprised in such 
order.” 


It is obvious that the present plaintiffs 
were not parties to that criminal proceed- 
ing, and in fact they could not have been 
parties to it, which was instituted at a time 
when they had no higher right than that 
of asimple mortgagee, and as such, were 
not entitled to claim possession of the prop- 
erty. In a proceeding under s. 145 the 
only question which a Magistrate has to 
decide is the possession of the disputed 
property on acertain date. The question 
of title is outside the scope of that proceed- 
ing.. At that time. the only person who 
claimed possession adversely to defendant 
first party was Devi Prasad, and. not the 
plaintiffs who were only simple mortgagees. 
Therefore they are not bound by the order 
which was passed in that proceeding. The 
next question is whether they can be taken 
to be claiming under Devi Prasad who was 
obviously bound by that order. In my 


opinion the words “claiming under such ` 


person” mentioned in the article refer to 
those persons. who claim frora the person 
bound by the order under a title created 
subsequent to the order and not those who 
claim under a title -created prior to the 
order. Any other interpretation will lead 
to anomalous results. . It is obvious that 
the plaintiffs were not entitled to institute 
any suit for recovery of possession of the 
property within three years of the order. 
As I have said, the order was passed on 
June 13, 1922, and the plaintiffs purchas- 
ed the property in November 1926, and 
the formal delivery of possession was issu- 
ed in August 1927. fn my opinion, the 
plaintiffs are not debarred from instituting 
the suit for recovery of possession as their 
tight in the property as mortgagees came 
into existence on the date of their mort- 
gage and before the order. They cannot 
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be said to be the persons claiming through 
Devi Prasad who was bound by that order. 
The learned Counsel for the appellants 
referred us to adecision in Bapu Mahadaji 
v. Mahadaji Vasudeo (1), where the obser- 
vations are to be found at p. 3544, 
That was a case under the Mamaltdar's 
Courts Act, but the distinction between 
that case and the present one is obvious. 
There the plaintiff derived his title subse- 
quent ‘to the order from a man who was 
bound by the order. 
there is a clear decision of the same High 
Court in Amu Dada v. Dhondo Raghunath 
(2) where the facts were exactly similar 
and it was held that Art. 47 was not appli- 
cable. The next point urged wasin res- 
pect of the order of the Courts below about 
the payment of only half of the money de- 
posited by the defendants first party ‘for 
the protection of the holding. No doubt, it 
is true that a mortgage is indivisible and 
is spread over the entire mortgaged prop- 
erty, but there are certain exceptions to 
this rule and one of these’ exceptions is 
mentioned in s. 60, Transfer of Property 
Act. When a mortgagee acquires a’ portion 
of the mortgagor's interest in the mort- 
gaged property those who are interested 
in the remaining poriion of it are'-entitled 
to claim redemption by payment of their 
quota only, the principle being that to the 
extent the interest of the mortgagor-and 
the mortgagee is combined in one person the 
mortgage must be taken to have become ex- 
tinguished. Learned Counsel contended that 
in this case the mortgage being based not 
upon any contract but under the statute 
the provisions ofs. 60, Transfer of Property 
Act, do not apply. Section 171, Bengal 
Tenancy ~Act, only provides that the pay- 
ment of money to save-a holding or tenure 
from sale will create a mortgage by the 
operation of the law iw favour of the 
man who pays it. But the rights and 
liabilities of the, mortgagor and mort- 
gagees will have to be- governed by the 
law which applies to mortgages in general, 
‘and in my opinion under the circumstances 
of the case the plaintiffs were entitled 
to redemption on payment of only half of 
the money. paid by the defendants first 
party. > : A 
It is true that thé present suit was in- 
stituted as a suit for recovery of possession 
pure and simple and was not a suit for 
redemption, but there is:nothing in law 
(1) 18 B 348. ` ; 
(2) 6 Bom. L R 305. j j 
# Page of 18 B.—[Ed.] 


On the other hand ` 


’ 
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which prevents a Court from ordering pos- 
session on redemption if in the course of 
the trial it is found that the defendant is 
entitled. to remain in possession of the prop- 
erty as’ a mortgagee till the mortgage is 
redeemed. Under these circumstances the 
Courts are éntitled to grant a decree. for 
possession subject to the plaintiffs redeem- 
ing the property by payment of the mort- 
gage money. Several. cases have been re- 
ferred. to by learned Counsel, but none of 
‘them, in my opinion, is to the point. Under 
a clear provision of s, 60, Transfer of 
Property. Act itself, the mortgage has 
become split up by the defendant first 
party purchasing half of the holding and 
the plaintifis are entitled tothe decree in 
the form in which it has been given to them 
by the Courts below. I have said that it 
was mildly urged by learned Counsel that 
the sale having taken place by virtue ofa 
statutory mortgage on the whole of the 
property the right of redemption has be- 
come barred. The obvious answer to this 
contention is that in the mortgage suit of 
the defendants first party Devi Prasad, who 
had the right to redeem, was, exonerated 
and the suit was dismissed as against him. 
His right of redemption was not. lost, and 
the plaintiffs. are entitled to redeem. Tnese 
weré the only points urged in the appeal, 
and none of them has any merits. I will 
dismiss this appeal with costs. 

Rowland, J.—I agree. 

D. | Appeal dismissed. 

PATNA HIGH COURT 
Civil Revision Application No. 94 of 1936 
September 15, 1936 

__ Monammap Nook AND VARMA, JJ. 

SHAZAD KHAN AND orazrs—PLaiIntTIFFs-— 
Í PETITIONBRS 


versus ; 

DARBAR BABU KUCHHI—DEFENDANT— 
- — OPPOSITE PARTY. 

Partnership Act (IX of 1932), ss. 69, 74 (b)—Suit 
by. unregistered firm on handnote—Cause of action 
accruing before Act—Suit held barred. by s. 69— 
S. 14 (b). held only saves pending actions. anes 

The plaintiffs sued in the name of an unregister- 
ed firm on the basis of a hand-note and the right 
to realize money had accrued before the Partnér- 
ship Act came into. force: Suit wis dismissed by 
Small Cause Court on the grcund that the firm being 
unregistered, the suit was not competent : . 

` Held,. that s. 74 (b), Partnership Act, only saves 
pending suits'and that the suit was barred bys. 69 
of’ the Act’. Surendra Nath. Dev. Manohar De:(\} 
and . Basanta: Kumar Pal v. Durgadass Akrur 
Chandra Banik (2), relied on. Ram Prasad Thakur 
Prasad v. Kamta Prasad-Sita Ram (4) and Krishen 
Lal-Ram Lal v. Abdul Ghafur Khan (4), referred to. 
©. R. App. from-an order of the Sub‘Judge, 
Dhanbad, dated January 21; 1936: 
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Mr. S. C. Mazumdar, for the Petitjoners;- 
Mr. R S. Chatterji, for the Opposite 

Party. . , 

Mohammad Noor, J.—This application 

in revision is directed against a decree ofthe 

Small Cause Court Judge of Dhanbad, dis- 

missing the plaintiffs’ suit as barred under 

s. 69, Partnership Act. The. plaintiffs. sued 

the defendant in the name of a firm on 

the basis ofa hand-note. The execution 
of the hand-note and the passing of con- 
sideration were not disputed, but the de- 
fendant set up a plea of payment which 
was not believed. by thé learned Small 
Cause Court Judge.: Hé, however, held that 
as the plaintiff-firm was-not registered, their 
suit as such was not maititainable, and on 
this ground he dismissed the suit. The 
plaintifis have filed this application ‘for 
revision. It wus contended by the learned 

Advocate for the petitioners: that under 

S. 74 (b) s. 69 does not bar suits by 

unregistered firms if the claim is based. upon 

a cause of action which accrued before the 

passing of the Partnership Act. At. first 

sight this contention may appear to be 
sound; but as has been pointed out in two 
of the decisions. of the Calcutta High. Court, 

Surendra Nath De v.Manohar De (1) and 

Basanta Kumar Pal v. Durgadas Akrur 

Chandra Banik (2), s. 74 (b) only saves 

pending suits. Section 1 (3) of the Act 

was referred to in those-cases to show that 

s. 69 had-not come.into force before Octo- 

ber 1, 1933. The learned Judges were of the 

view that this was intended to give time 
to unregistered firms to get themselves re- 
gistered, in order to enable them to bring 
sults, and we respectfully agree with them. 


’ The same view seems to-have been taken 


in Ram Prasad-Thakir Prasad v. Kamta 
Prasad-Sita Ram: (3) and Krishen kal- 
Ram Lal v. Abdul Ghafur Khan t). Phere 
isp- therefore, no merit. in this application. 

The learned Small -Cause Court.Judge 
has, hcwever, dismissed-the suit with costs. 
We do not think it is a case: in which the 
defendant ought to be allowed costs. The 
claim of the plaintifis was just. We would, 
therefore, set aside the order of payment 
of costs passed by the learned Judge: in 
the:Court below; and with this modification 
reject: the application. 

Dae Application rejected, 

(1) 39 C W N 67; 153 Ind. Cas. 671; A IR 1934 Gal. 
154; 62 C213; TR C 396. i 

(2) 39C W N 1080; 163 Ind. Oas: 703;3RC 58: | 

(3) A CR 1935-A11. 898; 157 Ind. Cas: 154; (1935) A 
L-J 1243; 1935) A L R 711; 8 R AN3. Bis 

(4) A I R 1935 Lah, 893; 160 Ind. Oas. 513; 8 R L. 
557; 17 Lah. 275; 38'P'L R 633. ` 
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~ SIND JUDICIAL COMMISSIONER'S 
COURT . : 
Criminal Reference No. 142 of 1936 
August 4, 1936. 
‘Davis, J. C. AND Menm, A.J. C. 


-TALIB DALAWAR — COMPLAINANT 
se 5 versus 5 

'- BAJAN SALEH AND ANOTABR— AOGUSED 
‘ Criminal Procedure Code (Act V of 1898), s. 250 — 
Scope of s. 250 (1)—Opportunity should be given to 
complainant to show cause before order is passed 
under s. 250 (2)—Compliance with sub-section—W hat 
amounts to. : > 

Section 250 (1), Criminal . Procedure Code, contem- 
plates that in the order in which the Magistrate dis- 
charges or acquits the accused he may in that very 
ofder call upon the complainant to show cause why he 
should not pay compensation; and, although, strictly 
speaking, it 1s correct to say that the Magistrate calls 
upon thecomplainant to show cause only after he has 
discharged or acquitted the accused, it is not correct 
to say that that sub-section contemplates or requires 
two orders ; one, the order in which he acquits or dis- 
charges the accused ; the other, the order in which 
he calls upon the complainant—if he thinks proper 
sto show cause why he should not pay compensatior, 
Should the Magistrate in his order under sub s. (1), 
8. 250, Oriminal Procedure Code, say “I find”, instead 
of “Iam of the opinion” it cannot be concluded there- 
from that he has made up his mind that the com- 
plainant should pay compensation or that.he has 
come to an unalterable decision that the complaint 
was false and either frivolous or vexatious. What is 
toba regardedis the substanca ‘and not the form, 
before an order is passed under sub-s. (2) the com- 
plainant shall be given an opportunity to show cause 
and when an order under sub-s. (2) i3 passed, al! the 
oe laid down in the sub-section are complied 
with. : ` 


t 
“Mr. C. M. Lobo, for the Grown. ` 


- Davis, J.:C.—This isa reference from the 
Assistant Sessions Judge of Larkana asking 
us to set aside an -order of the First Class 
-Magistrate, Dorki, in which he ordered the 
complainant to pay compensation of Rs. 25 
‘to eash -of the: two. accused persons. The 
-accused in this case were charged with an 
‘Offence under s. 420, Indian Penal Code, in 
relation to a. gold dhuri which, according 
-tothe . case. of the. complainant, they had 
-borrowed and nct returned and hag 


intended to return. The learned Magistrate - 


‘after. having framed questions to be an: 


-Swered and after- having written a very? 


careful and considered. judgment came to 
the conclusion thatthe case was false and 
‘vexatious. Accordingly,.he acquitted the 
accused and then in the same judgment in 
‘which he acquitted them he called upon 
the -complainant to show. cause’ why he 
should not pay compensation for having 
made a false and vexatious complaint. The 
complainant. appeared before him and did 
“not show. cause.to the satisfaction of the 
Magistrate. The learhed. Magistrate there- 
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“upon ordered him to pay compensation ' $o 
which we have referréd. ; x 

‘The learned Judge does not find fault 

with the order of the Magistrate upon its _ 
„merits but he finds fault with it in the mat- 
ter of form. He says that the learned 
Magistrate in fact found the complainant 
guilty before he had heard him and he re- 
fers to the judgment of this Court in Em- 
peror v, Baloch Daryakhan (1); as--justify- 
ing this reference. While we are of ‘the 
opinion that that part of ‘the judgment to 
which the learned Judge refers and upon 
which he relies, may be ambiguous, we do 
‘not think it means what he thinks: it 
means. The learned Judge quotes the fol- 
‘lowing extract from’ the judgment of the 
Magistrate as necessitating this reference. 
_Itis as follows :— KA E fia 

- “For the above'reasons I hold that all the: poiuts 
at issue have ben proved in the negative and 
hereby acquit the accused under .s. 258, Criminal 
Procedure Code. I further find that prosecution 
against the accused was absolutely false arid vexb- 
‘tious and I hereby call upon ths- complainant -to 
show cause why he should not pay compensation 
‘to both of the accused under s. 2:0, Oriminal Pro- 
cadure Code.” | A 

The learned Judge saye: 

. “This shows that the Magistrate came to a dé- 
‘finite finding that the cise was false and vexatious, 
“Such a finding at that stage was decidedly pre- 
‘mature. The law is very clear on this point and-‘it 
says that if the Magistrate, after acquitting the 
‘accused, is of opinion that the accusation was false 
and either frivolous or vexatious, he may then call 
-upon the complainant to show cause. So long as 
he has not heard that cause- shown he should not 
_commit himself to the. definite finding that the case 
* against the accused was false and frivolous.” os 

“The appellant in this case, ` f ‘ 
the learned Judge goes on to say: 

“then ‘appeared and simply said that his case 
was not false. -Upon-this the Magistrate awarded 
compensation to the’ complainant (accused) without 
holding that the case was false and either frivolous 
or vexatious .He only remarked that the appellant 
had no explanation to offer and that the opponents 
had undergone enxiety and expense. In my opi- 
nion this is not correct compliance of s. 250,. Cri- 

. minal Procedure Code. This view is supported.by 


mot -a case of almost similar nature reported in. Emperor . 


v. Baloch Daryakhan (l). The Magistrate ‘in the 
present case has ‘alréudy’ made up his mind that 
the accusation was falss and vexatious, - He did not 
record any -reason but directly proceeded, to his 
- order of compensat‘on.” f : x eg 
‘ The learned Judgé when he referred to 
„ihe, case in E nperor v. Baloch’ Daryakhan 
.(1), apparently had the particular passage 
in mind :. ek eee 
“It is very probable that in discharging the ac- 
cused the Magistrate on this state of-the record 
was well within his rights but in what. he. then 
-proczeded to do, we think he went altogether wrong. 
He says at the end of his judgment: | ; 
(1) A IR 1934 Sind 18; 149 Ind. Oas. “916; (1981) Or, 


“Gas 227; 35 Cr. L.J 1038;,6 B Sind 250.. 


PCS ee: 


34 

1 “J find the case against the accused false and vexa- 
tious and call upon the complainant to show cause 
why he should not be made to pay compensation.” 

A definite finding at this stage is premature. The 

law says that if after discharging the accused the 
Magistrate is of the opinion that the accusation 
was false and either frivolous or vexatious hé may 
‘then call upon the ccmplainant to show cause. Until 
he has heard that cause shown he should not commit 
“himself to the definite assertion that the case against 
-the accused was false and vexatious, The proceed- 
„ings then took this course.” 

We think that it is probable that the 
learned Judge has been misled by the words 
“the law says that if after discharging the 
accused, the Magistrate is of the opinion 
...." Though it may beinferred therefrom 
that the Magistrate has to pass one order 
discharging the accused and then he has 
_to pass another order calling upon the com- 
plainant to show cause why he should not 
pay compensation and then a third order 
in which he does ordces not order the com- 
plainant to pay compensation as the case may 
_be, when reference is made to the words of 
the section itself, it does not appear that 
.any such three orders are contemplated. 
‘Curiously enough neither in sub-s. (1) nor 
in sub-s. (2), s. 250, Criminal Precedure 
_Code, is the word ‘finding’ used. Section 250 
(1), Criminal Prccedure Code, is as follows: 

“250 (1). If, in any case instituted upon com- 
plaint or upon information given to a Police Officer 
-or to a Magistrate, one or more persons is or are 
- accused before a Magistrate of any offence triable 
bya Magistrate and the Magistrate by whom the 
. case is heard, discharges or acquits all or any of 
the accused, and isof opinion that the accusation 
. against them or any of them was false and either 
frivolous or vexatious, the Magistrate may by-his 
order of discharge or acquittal if the person upon 
whose complaint or information the accusation was 
, made, is present, call upon him forthwith to show 
cause why he should not pay compensation tosuch 
accused orto each or any ofsuch accused when 
, there are more than one,or if such person is not 
present direct the issue ofa summons to him to 
appear and show cause as aforesaid.” 


- It appears to us perfectly clear that this 
- sub-section contemplates that in the order 
“in which the Magistrate discharges or ac- 
: quits the accused, he may in that very 
- order, call upon the complainant to shcw 
- cause why he should not pay compensation 

and, although, strictly speaking, itis cor- 
‘ rect to say that the Magistrate calls upon 
` the complainant to show cause only after 
““he has discharged or acquitted the accused, 
_ it is not correct to say that that sub-section 
- contemplates or requires two orders; one 
. the order in which he acquits or discharges 

the accused ; the other, the order in which 
“he calls upon the complainant—if he thinks 
> proper- to show cause why he should not 

pay compensation. It is true that in that 
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sub-section itis not written “if the Ma- 
gistrate finds,” but it is written “if the 
Magistrate is of the opinion.” But we 
think this is merely a verbal difference and 
that should the Magistrate in his order 
under sub-s. (1), s. 250, Criminal Procedure 
Code, say “I find,” instead of “I am of the 
opinion” it cannot be concluded therefrcm 
that he has made up his mind that the 
complainant should pay compensation or 
that he has come to an unalterable deci- 
sion that the complaint was false and either 
-frivolous or vexatios. It appears to us that 
what is to be regarded is the substance and 
not the form and that it is necessary to 
emphasise only that before an order is 
passed under sub-s. (2) the complainant 
shall be given an opportunity to show cause 
and that when an order under sub s. (2) 
is passed, all the conditions Jaid down in 
the sub-section are complied with. Sub- 
section (2)is as follows: < 

“The Magistrate shall record and consider any 
cause which such complainant or informant may 
show and if he is satisfied that the accusation was 
false and either frivolous or vexatious may, for 
“reasons to be recorded direct that compensatjon to 
such amount not exceeding one hundred rupees or, 
ifthe Magistrate is a Magistrate of the Third 
Class not exceeding fifty rupees, ashe may determine 
be paid by such complainant or informant to the 
accused or to each or any of them.” 


With regard to this sub-section we would 
again remark that the verb “to find” in 
any of its moods or tenses is not used. It 


does not say that: 

“The Magistrate shall record and consider. any 
cause which such complainant or informant may 
show and if he finds that the accusation was false...” 


It says “*...and ifhe is satisfied that 
the accusation was false...” It may be 
that the legislature out of a set purpose 
avoided the use of the word “finds” or 
“finding” in sub-s. (1) and sub-s. (2). We 
are not inclined to read in the section words 
that are not there: we prefer to adhere to 
the words the legislature has enacted. More- 
over, we would point out that the wonds “for 
reasons to be recorded” referred to the 
payment of compensation and not to the 
tinding of the accusation falee and vexatious. 

We think, then, that in this particular 
case the substance of the law has been 
complied with. The learned Judge is ap- 
parently of the opinion that the Magistrate 
did not find the case was false and either 
frivolous or vexatious and that he did not 
give his reasons. But we have referred tothe 
order of the learned Magistrate and we think 
that his order must be read with reference 
to his judgment and. it appears to us that . 

“he has found that.the accusation was false 
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-and vexatious and he has to a sufficient 
extent setout hisreasons why compensation 
should be paid. He cannot be expected, 
when passing the order under sub s. 12) 
s. 250, to set out at length the evidence in 
the case, nor can we expect him to exclude 
from his mind the evidence on record which 
he should have in mind. He will, of course, 
ordinarily find it necessary to refer to the 
evidence; he will record and consider care- 
fully any cause the complainant shows in 
his defence. Above all, however, he must 
follow the words of the section; and, indeed 
in proceedings under this section learned 
Magistrates and even learned Judges 
would be well advised to refer to the words 
of the section itself and carefully follow 
the procedure there laid down. Error is 
‘then less likely to occur and time will be 
saved in the end. We therefore return the 


reference to the learned Judge. Order ac- 
cordingly. . : 
N.’ Reference answered. 


ee BOMBAY HIGH COURT 

Civil Revision Application No. 314 of 1935 
February 3, 1936 
. Divatia, J. f 
LOUIS DREYFUS & Co.—PLaintTirrs— 
APPLICANTS 

E VETSUS h 
. BASAPPA LINGAPPA BAGUR, FIRM—_ 

ae DrreNnDANTS—OPPONENTS. 
,- Civil Procedure Code (Act V of 1908), Sch. II, 
paras. 17,20—Award under Arbitration Act—Appli- 
cation to file such award cannot be made: under 
para, 20--Paras, 17 and 20—Scope of—Applicability 
of para. 17 to future disputes. : 
` Where the award is purported to have been made 
by the arbitrators under the Arbitration Act, an 
application to file such an award cannot be made 
under Sch, U, Civil Procedure Code, But the appli- 
cation may be amended so as to bring it in con- 
formity with the provisions of pura. 114. 
. The legislature has contemplated a cass of a 
general ggreement to refer disputes to arbitration 
as falling under para. 17, and a specified 1eference 
‘to arbitrators as falling under para. 29. ` Para- 
graph 20 refers to a reference by the parties ta 
arbitration about any dispute that might have 
arisen between them, while para. 17 may apply to 
‘future disputes. 


C. R. App. against an order of the District 
Judge, Dharwar, in Miscellanous Appeal 
No. 40 of 1933. 

Messrs. A. G, Desai and P, S. Sabnis, for 
the Applicants. 

Mr. G. P. Murdeshwar, for the Opponents. 

Order.—''his application has been pre- 
ferred by the original plaintiffs against an 
order by the District Judge in appeal, 
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dismissing the plaintiffs’ application in the 
nature of g suit to pass’ a decree in term 
of an award. . 
The plaintiffs contracted-to purchase 
groundnuts from the defendants and en- 
tered into an agreement with them. One 
of the terms ot the agreement was tnat 
incase of any dispute whatsoever arising 
under the contract, the same shall be referred 
to two Europeans of the Bombay Chamber 


-of Commerce, one to be nominated by each 
‘party. If any party failed to nominate an 


arbitrator within seven days from the date 
of the request by the other, the party had‘the 
right to nominate beth. In case the arb:- 
trators did not agree they would appoint 
‘an umpire who must be an European mem- 
ber of the Chamber of Commerce. If the 
arbitrators did not agree as to the cnoice 
of the umpire witnin three days, the 
Chairman of the Bombay Chamber of Goni- 
merce or the gentleman acting for the time 
being as such would be empowered ‘to 
nominate one of them. A dispute arose 
between the parties and the plaintiffs asked ` 
the defendants to nominate tneir arbitrator. 
That’ was not done. The plaintitis then , 
nominated both the arbitrators, who, pur- 
‘porting to act under the Indian Arbitration 
Aci of 1899, made an award, and >the 
plaintiffs filed an application under para. 20, 
sch. IL, Civil Procedure Code, to have that 
‘award filed anda decree passed in term 
thereof. pat 

The trial Court acceeded to the plain- 
tiffs’ request holding that the application 
under pura. “0 was muintainable. ‘The 
Appellate Court reversed that decision and 
held that this could not be said to be a 
reference to arbitration within the meaning 
of Sch. Il, and that thè- Court had no 
power to pass a decree in terms of the award 
under para. 20. According to that para- 
graph, wnere any matter has been reterred 


‘to arbitration without the intervention of 


a Court and an award has been made thereon, 
any person interested in the award may 
apply to the Court for filing it. Now “a 
yeterence- to arbitration” has been dealt 
with in para. 1 of Sch. L, which says 
that where in any suit allthe parties ın- 
terested agree that any matter in difference 


“between them shall be referred to arbitra- 


tion, they may apply to the Court for an 
order of reference, and under para, 2 the 
arbitrator snall be appointed in such manner 
as may be agreed upon between tne parties. 
Now this reference implies that both the 
parties should appointsome persons as arbi- : 
trators, and then apply to the Court for 
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‘an order of reference to arbitration. There 
js, however, no reference of this kind in 
the present case. There is only an agree- 
ment between the parties, one of the clauses 
of which is that if any dispute between the 
parties ‘arises in future, it should be refer- 
ved to the arbitration in the manner laid 
down'in the agreement. That in my judg- 
ment would fall not under para, 20, but 
under para. 17,Sch. II which says: 
“Where any persons agree in writing that any 
difference between them shall be referred to arbitra- 
tion, the parties to the agreement or any of them, 
may apply to any Court having jurisdiction in the 


matter to which the agreement relates, that the 
agreement be filed in Court.” 


. So this paragraph refers exactly to the 
agreement of the kind we have here. The 
procedure provided for under this para- 
graph is that an application should be made 
to the Court for enforcing that agreement, 
-that the other side should be served with 
a notice thereof to show cause why the 
.agreement should not be filed, and if no 
sufficient cause is shown, ihe Court has to 
direct that the agreement should be filed 
.and if shall make an order of reference 
_ to the arbitrator appointed under the agree- 
ment. Thus the agreement itself must be 
filed in suit, and the reference to arbitra- 
tors, the makinz of the award and filing 
thereof are a subsequent stage. It is clear 
„that the legislature has contemplaied a 
.case of a general agreement to refer dis- 
putes to arbitration as falling under para. 17, 
and a specified reference to arbitrators as 
falling under para. 20. Paragraph 20 
refers to a reference by the parties to 
arbitration about any dispute that might 
have arisen between them, while para. 17 
may apply to future disputes as in the pre- 
sent case. Therefore, 1 think, the lower 
Appellate Court is right in holding that 
para. 17 applies, and, therefore, the trial 
Court had no jurisdiction to pass a decree 
_acting under para. 20. Besides the award 
is purported to have been made by the 
arbitrators under the, Indian Arbitration 
Act, and an application to file such an 
award cannot be made under Sch. IL Civil 
Procedure Code.. ; 

But at the same time, it dces not neces- 
sarily follow that the application made by 
the plaintiffs should be dismissed. As 
. para. 17 applies to the facts of this case, 
the petitioneis should be given liberty to 
amend their petiticn so as tomakeit in 
conformity with para. 17, and then after 
-it is registered as a suit, notice should be 
issued tothe other side. The proper order 
will, therefore, be that the petitioners should 
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be allowed io amend their application so as 
to bring it in conformity with the provi- 
sions of para. 17, and the Court will then 
proceed to act under the procedure provid- 
cd in that paragraph The Rule is discharged . 
with costs. 

'D. Rule discharged. 


r 


MADRAS HIGH COURT 
Criminal Revision ue No. 139 of 1936 
an 
(Criminal Revision Petition No. 129 of 1936) 
September 10, 1936 
Panprane Row, J. 
. In re VEDAGIRI PERUMAL NAIDU— 
ACGUSRED— PETITIONER 


a 


in public placain village—Absence of evidence to 
show annoyance or injury to public — Act, whether 
punishable — Essential ingredients of offence undér 
A he mere act of passing urine in any public place 
would not amount to an offence punishable under 
s. 290 of the Penal Uode. The essential ingredient 
of the offence is that the act must cause any common 
injury, danger or annoyance to the public orto the 
people in general who dwell or cccupy property in 
the vicinity or must necessarily cause injury, obstruc- 
tion, danger or annoyance to the persons who may 
have occasicn to use any public right. 

Where arespectable man of fifty-five years passed 
urine in a grazing ground poromboke under cover of 
atamarindtree in a village to which the Towns 
Nuisances Act did not apply : 

Held, that suchan act doesnot generally cause any 
annoyance’ tothe villagers in general and the accused 
= not guilty of an offence under s. 290 of the Penal 

ode, 

Held, further that the fact that the act took place in 
the full view of the Police Sub-Inspector could not 
make it an offence. 

Cr. Rev. P. under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Joint Magistrate of Chingle- 
‘put in C. A. No. 44 of 1935, prererred 
against the judgment of the Court of the 
Stationary Sub-Magistrate of Chingleput in 
C. ©. No. 710 of 1935. 

Mr. B. Manevala Chaudhari, 
Accused. 

The Public Prosecutor, for the Crown. | 

Order.—The petitioner in this case was 
convicted of a public nuisance, und sent~ 
enced under s. 290, Indian I’enal Code; by 
the Stationary Sub-Magistrate of Chingleput, 
to pay a fine of Rs. 10 and in default of 
payment, to undergo simple imprisonment 
for one week. This convicticn and sentence 
were confirmed by the Joint Magistrate of 
Chingleput. The alleged public nuisance 
was that the petiticner, a respectable man 
of 55 years, passed urine in a grazing 
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Stound poromboke under cover of a 
tamarind tree in the village of Guduvan- 
cheri to which the Towns Nuisances Act 
does not apply. -Ifthe view taken by the 
Courts below is to be accepted as correct, 
it would follow that the mere act of passing 
urime in any public place, in the sense of a 
place open to the public, would amount to 
an offence punishable under s. 290, Indian 
Penal Code. The essential ingredient of 
the offence is that the act must cause any 
common injury, danger or annoyance to 
the public or to the people in general who 
dwell or occupy property in the vicinity or 
must necessarily cause injury, obstruction, 
danger or annoyance to persons who may 
have occasion to use any public right. 
There is no question of obstruction or danger 
or injury in this case and the only ques- 
tion is whether there was annoyance caused 
to the public or whether the act was- one 
which must necessarily cause annoyance to 
the public.: The public which one must 
have in view is the general public, that 
ls to say, in this case the villagers and not 
an individual of particularly refined suscep- 
tibilities. Itis common knowledge that in 
most of the villages (including the village 
of Guduvancheri) there are no public 
latrines or urinals and it is the usual 
practice for men to pass urine in public 
Places, of course without any indecent 
exposure. And such an act does not cause 


any annoyance to villagers in general. It - 


may be that the act is likely to cause 
annoyauce to others not inured to such 
sights, but much familiarity has dulled the 
susceptibilities of people living in villages 
and in this country generally, and no actual 
annoyance is likely to be caused to villagers 


by such an act. It is not likely that the. 


petitioner in this case who is, as I have 
already observed, a respectable man of 
55 years, would have made any indecent 
exposufe of his person while performing 
the act, and I am unable to agree with the 
learned Joint Magistrate’s observation that 
he fails to see how a man is to perform 
the act of passing urine without committing 
some sort of exposure, if by exposure is 
meant indecent exposure. It may be, as 
the learned Joint Magistrate says, the 
habit of promiscuous urination is opposed 
to the interests of public health, decency and 
morals, but that would not by itself be suffi- 
cient to constitute it a crime, in tracts to 
which the Towns Nuisances Act has not been 
applied. The learned Magistrate seems to 
have thought that as the act took place in 
the full view of the Police Sub-Inspector in- 
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this case, “ib certainly. amounted -to’ an 

offence. -But what is -not~ otherwise an 

offence cannot become an offence when it: 
is done in the full view of a Sub-Inspector 

of Police; no attempt has been made on 

behalf of the Crown to support the proposi- 

tion that because the act was done in the 

presence or full view of the Sub-Inspector 

of Police, it amounts to an offence. In’ 
fact, so far as I understood the learned 

Public Prosecutor, he did not seriously con- 

tend that the act amounted to an offence 

under the circumstances. In my opinion, 

inthe circumstances disclosed by the evi- 
dence, the act did not amount to a public: 
nuisance and was not punishable as such. 
Moreover, the sentence imposed, viz., a fine 
of Rs. 10 was out of all proportion to the 
alleged offence; even in towns to which the 
Town Nuisances Act applies similar acts 
are punished only with very small fines, 
namely four or eight annas: It is diffi- 
cult to avoid the impression that this is a 
case of oppression, and not a case in which 
the criminal proceeding ‘was instituted for 
the betterment of public health, decency: 
or mrals. The conviction of the petitioner 
and the sentence imposed on him are set 
aside, and he is acquitted. The fine, if 
paid, must be refunded. 

Ae Convtction set aside. 





SIND JUDICIAL. COMMISSIONER'S 
COURT 

Criminal Revision opica No. 84 of 
- 193 


July 7, 1936 
Davis, J. O. AND MERTA, A.J. C. 
MEWO BADAL - APPLICANT , 
versus ` 
EMPEROR—OpposiTe PARTY ed 

Evidence Act (I of 1872), s. 30—Conditions of 
applicability—Accused and co-accused not tried for’ 
same offence—Statement of co-accused is not admis- 
sible—Corroboration is necessary. 

One of the conditions requisite to the successful 
application of s. 30, Evidence Act, ie that the accused 
must be tried jointly for the same offence. Then 
when a confession made by one of the co-accused 
affecting himself and another co-accused is proved,’ 
the Court may take such confession into consideration 
against the co-accused as well as against the accused 
who made it. But where the cc-accused is not tried 
for the same offence, his statement should not be 
taken into account against the accusel. 

- .As the statement of a co-accused ranks lower than . 
the evidence of an accomplice because it is not made 
on oath nor is it tested by cross-examination, corro- ' 
borative evidence is always necessary. 


“Mr. Motiram M. Lalvani, for the -Appli- 
cant. 
Mr. Charles M. Lobo, for the Crown, - 
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Davis, J. C.—This is an application in 
revision against the judgment of the learn- 
ed Sessions Judge of Larkana, in which he 
confirmed the convicticn of t.e applicant 
Mewo by the lst Class Magistrate, Miro- 
khan, of an offence under’ s. 414, Indian 
Penal Code. With Mewo were tried Gulbeg 
and Abdullah. Gulbeg was convicted of an 
offence: under ss. 380-457, Indian Penal 
Code, and Abdullah was convicted of an 
offence under s. 411, Indian Penal Code, 
in relation to a horse, and Mewo was con- 
victed of an offence under s. 414, Indian 
Penal Code. Abdullah was acquitted in ap- 
peal by the learned Sessions Judge, who, 
however, upheld the conviction of the ap- 
plicant Mewo, and it is with the conviction 
of the applicant Mewo that we are now 
concerned. It appears that the only evi- 
dence against Mewo were statements made 
as co-accused by Gulbeg and Abdullah im- 
plicating him and statements made by wit- 
nesses called by Abdullah on whose state- 
ments the Jearned Sessions Judge has re- 
lied as implicating Mewo. But we ourselves 
are of the opinion, and the learned Public 
Prosecutor agrees with us, that there was 
no legal evidence on which Mewo could be 
convicted, The learned Judge, with all 
respect, appears to have lost sight of certain 
ecnditions which are reauisile to tLe suc- 
cessful application of s. 30, Evidence Act. 
One of those conditions is that the accused 
must be tried jointly for the same offence. 
Then when a confession made by one of 
the co accused affecting himself and an- 
other co-accused is proved, the Court may 
take such confession in consideration against 
the co-accused as well as against the ac- 
cused who made it. Butin this particular 
case, Mewo was not being tried for the 
same offence as Abdullah and Guibeg, his 
co-accused. Mewo was being tried for an 
offence under s. 414, Indian Penal Code, 
Abdullah was being tried for an cffence 
under s. 411, Indian Penal Code and Gul- 
beg was being tried under es. 379 and 457, 
Indian Penal Ccde. 

It was therefore quite impossible legally 
to take into account against ihe accused 
Mewo the statements of Gulbeg and Abdul- 
lah. We would also point out that as the 
stalcment cf a co-accused ranks lower 
than the evidence of an accomplice be- 
cause it is not made on oath nor is it tested 
by cross-examination, corroborative evi- 
dence is always necessary. This cespect of 
the case also appears to have escaped the 
notice of the learned Judge, This being 
so, there was no case for Mewo to meet, 
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and therefore we think that it was wrong, 
for the learned Judge to take into account - 
the evidence of the defence witnesses for 
Abdullah against Mewo. The burden lies, 
upon the prosecution to prove the gulit of the 
accused and when they fail to do this through - 
their own witnesses, there is no charge for ike - 
accused to answer. He should be discharged 
and the evidence of defence witnesses could ` 
not, therefore, necessarily be considered 
against him. It appears to us that this wasa 
case where the Magistrate should have exer- , 
cised his discretion and have tried Mewo_ 
separately from his co- accused, for the course | 
these proceedings have taken clearly shows — 
the joint conduct of the case embarrassed 
the accused, and have embarrassed Mewo to 
such an extent that he was convicted upon 
evidence which could not legally be con- 
sidered against him, We therefore think 
his conviction and senience must be set 
aside, and we order accordingly. 
N. Conviction set aside. 


ALLAHABAD HIGH COURT 
Miscellaneous Case No. 637 of 1934 
April 6, 1936 

- BAJPAI AND COLLISTER, JJ. 
CHAMBER or COMMERCE, HAPUR— 
ÅSSESSEE 


: versus 
COMMISSIONER oe INCOME-TAX, U. P. 


—OPPOSITE PARTY : 
Income Tax Act (XI of 1922), ss. 6 (vi), 4 (3) (ii), 
66 (2)—“Mutual concern” getting its income from 
members—Payment by strangers also through mem- - 
bers—Income-taz authorities conceding such payments 
as not being income from business—Whether they 
are taxable as income from “other sources"—Such | 
concern doing charitable work—No clause regarding 
this in Articles of Association—Articles of Associa- 
tion subsequently amended by High Court—Held, _ 
no exemption can be granted for an expenditure _ 
on charity prior to amendment—For being a charit-~- 
able institution, element of altruism is necegsary—' 
High Court cannot resurrect question already ans- - 
wered by Commisssoner in assessee's favour—Com- 
panies Act (VII of 1913), ss. 26, 48—Association 
incorporated under s. 26 not existing. for earning 
profits and not declaring dividends—Relief under ` 
s. 48, whether available—Such association, whether - 
exempted from income-tax. te : 
According to its Memorandum of Association & 
Chamber of Commerce, which was a “mutual con- 
cern" derived its income from its members only 
in the shape of certain fixed emounts on each.. 
transaction registered in the Chamber. The Cham- 
ber had also direct dealing with outsiders who 
made certain payments through members to the 
Chamber and the income-tax euthorities conceded 
that these payments were not income from busi- 
ness but sought to assess them: 
Held, that such payments could not appropriate- - 
ly fall under any head other than “business”; and ` 
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Since it had been conceded by the Income-tax, 
Commissioner that they were not income from 
“business” they were not taxable as income from 
“other sources” within the meaning of s.6 (vi) of 
the Act; [p. 43, col. 2.] 

Held, also, that the Chamber could not claim any 
exemption quoad any money it might have elected 
to spend on charity even though such a clause was 
added in the Articles of Association with the sanc- 
tion of the High Court. {p. 44, col, 2.] 

Before an institution can be held to be “charit- 
able” there must be an element of altruism; that 
is to say, the beneficiaries must not be able to claim 
the benefit. [p. 44, col. 1.] 

An Association incorporated under s. 26, Com- 
panies Act, as an Association limited by guarantee 
not existing for earning profits and prohibited 
under the law from declaring any dividends to its 
members, and to which no relief under s. 48, Com- 
panies Act is available, is not exempted from being 
assessed to income-tax. ' 

The High Court is only called upon to answer the 
questions of law which have been formulated by 
the Income-tax Commissioner in his statement of 
the case. It cannot resurrect a question which has 
been answered by the Commissioner himself in 
favour of theassessee. [p. 43, col. 2.] 


Mis. Case from the reference of the Com- 
missioner of Income-tax, (U. P.), Lucknow, 
dated November 1, 1931. 


Messrs. S. K. Dar, K.C. Mital and M. N, 
Agarwala, for the Assessee. 

Mr. K. Verma, for the Opposite Parly. 

Collister, J.—This isa case which has 
been stated by the Income-tax Commis- 
sioner under s. 66 (2), Income-tax Act (XI 
of 1922). The assessee is the Chamber of 
. Commerce at Hapur and the case relates 
to two assessment years 1932-33 and 1933- 
31. The assessee is a company limited 
by guarantee which was registered in 1923 
under s. 26, Companies Act. The objects 
for which the assessee was incorporated 
as set forth in its Memorandum and Arti- 
eles of Association are as follows : 

“(l) To promote and protect the trade, 
commerce and manufactures of India, and 
in particular the trade, commerce and 
manufactures ofjHapur and District Meerut; 
(2) To promote unity and friendliness 
amongst all merchants in general and 
dealers in grain in particular in respect of 
all subjects of common interest; (3) To 
establish just and equitable principles in 
trade and to form a code or codes of prac- 
tice to simplify and facilitate transaction of 
business between merchants dealing in 
grain, cotton, cotton seed, ete., at Hapur and 
elsewhere, and persons entering into those 
transactions withthem; (4) To maintain 
uniformity in rules, regulations and usages 
of trade; (5) In case of mutual quarrels or 
disputes in business to setile them as bet- 
ween members of the association and bet- 
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ween parties willing or agreeing to abide 
by the judgment and decision of the as- 
sociation; (6) To consider all questions 
connected with trade, commerce, manufac- 
tures and affecting the rights and privileges 
of the whole mercantile community, speci- 
ally dealers in grain and cotton, etc., and 
to remove all difficulties in a lawful and 
constitutional manner; (7) To acquire by 
purchase, taking on lease or otherwise 
lands and buildings and all other 
property, movable and immovable, which 
the association, for the purposes thereof, 
may from time to time think proper 
to acquire ; (8) To sell, improve, manage 
develop, exchange, lease, mortgage or 
otherwise deal with all or any part of 
the property of the association, or the busi- 
ness of the association; (9) To co-operate 
with other associations and Chambers 
similar to this association and to procure 
from and communicate to any such associa- 
tion such information as may be likely to 
forward the objects of the association; (9a) 
To spend such sums of money as may from 
time to time be resolved upon by the Exe- 
cutive Committee or general body of the 
association on charitable and benevolent: 
object or objects of publie utility with the 
sanction of the latter; (10) To do all such 
other things as may be conducive to the 
extension of trade, commerce or manufac- 
tures orincidental to the attainment of 
the above objects or any ofthem.” 

Article (92) did not originally occur in the 
memoradum; it was added in pursuance of 
a sanction to amend the Articles of Associa- 
tiori which was obtained from the High Court 
on September 1, 1913. Application to that 
effect was made on the advice of the audi- 
tors, who had detected that the assessee 
was incurring without authority certain 
expenses in maintaining a hospital. The 
income of the assessee is as follows : (1) 
Rs. 10 per month per member as admission 
fee ; (2) Re. 1 pey member per annum as 
subscription; (8) Re. 1 as registration fee’ 
for each khatti or grain-pit, (4) two annas 
commission on every purchase and, sale of 
95 tons on forward delivery contracts. The 
members of the .asssesee company are 
merchants of Hapur some of whom are com- 
mission agents. It appears that the bulk 
of the income is derived from the commis- 
sion which is paid on forward contracts. 
Any such contract may be entered into by 
two members inierse orit may be entered 
into by two outsiders or by an outsider and 
amember; but whenever an outsider is a 
party tothe contract, hehas to employ the 
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services of a member of the assessee com- 
pany who is a ccmmission agent. Each 
contract isregisiered in the books of the 
assessee company but it can only be regis- 
tered in the name of a member, andit is 
the member who has to pay the commis- 
sion. . He in his turn recovers it from tlie 
outsider or constituent, but so far as the 
company is concerned, it is the member who 
is.responsible for paying the commission. 

The assessée objected that it was not 
liable to assessment under the Act; but 
the Income-tax Officer of Meerut ‘overruled 
that objection and assessed the company to 
income tax in respect of commission or 
registration fees, declining at the same time 
to make any allowance on account of the 
expenses incurredin maintaining a hospital. 
The admission fees and annual subscription 
only were held to be exempt. The assessee: 
appealed on the following grounds: (1) 
That it was not an association working for 
profit and that no part of its income: was 
liable to be distributed in the form of divi- 
dends or otherwise. (2) That its income 
was derived from its own members in the 
form of contributions for its maintenance 
and wes, as such, outside the scope of the 
Act. (3)'That it did not settle any profit or 
lors, but simply recorded the transactions 
and was not concerned with any payments. 

_(4).That it was incorporated under s. 26, 
Companies Act, as an association limited 
by guarantee (5)That in any case the 
Income tax Officer should have allowed the 
expenditure cn charity. 

The Assistant Commissioner of Income- 
tax dismissed the appeal, and thereupon the 
assessee moved the Commissioner of Income- 
tax toslate a case and refer certain ques- 
tions of law to this Court. The questions 
of law set out in their application were as 
follows: (1) Whether an association in- 
corporated under s. 26, Companies Act, as 
an asscciation limited by guarantee not 
existing for earning profis and prohibited 
under the law from declaring any dividends 
to its members, is liable to assessment 
particularly in view ofthe fact that no 
relief under s. 48 of the Act is available to 
such an association csin case of other as- 
sociati ns not incorporated under s. 26, 
Companies Act. (2) Whether the income 
of the Chamber, derived from its members 
only, in the shape of a certain fixed amount 
on each.transaction registered in the Cham- 
ber, can be deemed to be “income, gains or 
profits” witLinthe meaning of s. 4 of the Act, 
when such amount is to be spent not for 
dis'ribution of. any profits but. for main- 
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tenance of its office and carrying out of: 
objects enumerated in the memcrandum 

of association. (3). Whether the income, 
of the Chamber of Commerce, Hapur, can: 
be deemed to be “income of a religious or 

charitable institution derived from volunt~ 
ary contributions er income derived from 

property held under trust or other legal. 
obligation wholly for religious or charitable 

purposes” within the meaning of s. 4, sub-s.' 
(3), cls. (4) and (iz) and as such, is exempt: 
from assessment. (4) Whether “income” 
of the Chamber is in any event derived: 
from “business” within the meaning of the’ 
Income Tax Act. (5) Whether the expen- 
diture on charity, in accordance with its. 
memorandum of association, even prior to; 
its amendment by the Honourable High 

Court, is liable to assessment. The Income’ 
Tax Commissioner has, however, only referred . 
questions Nos. 1 to 3 and No.°5 to this’ 
Court; he has not thought it necessary to 

refer question No. 4 because in his opinion 

the income of the assessee is not from “busi- 

ness” within the meaning of the Act, and- 
he has accordingly conceded that point in- 
favour of the assessee. I will now proceed 

to deal with the questions which have been, 
formulated by the Inecme-tax Commis- 

sioner. 

Question No. 1.—There is no provision in 
the Act whereby an association incorporat- 
ed under s. 36, Companies Act, is exempted 
as such from being assessed to income-tax. 
In fact, this was admitted before the Income- 
tax Officer. His assessment order dated. 
March 22, 1934, shows that in the written 
arguments which were filed before him the 
following admission found place : $ | 

“It may be conceded at the outset that the Cham- 
ber as such, is not exempt from assessment as it is 
certainly a company registered under the Companies ’ 
Act, and comes within the scope of s. 3, Income 
Tax Act.” > os 

I agree with the view of the Income Tax 
Commissioner that there is no exemption in 
favour of such acompany as such and that, 
the non-applicability of s. 48 of the Act is 
an irrelevant consideration. , 

Question No. 2.—AsI have already shown, . 
ihe income of the assessee, apart from ad- , 
mission fees and subscriptions, which have. 
been held to be exempt, is of two kinds, 
It consists (1) in payment of .commission , 
and registration fees which are made by 
members on their own account, and (2) in. 
payment of commission which, though made - 
by members, actually comes from the poc-. 
kets of outsiders. I will first deal with the , 
former category. Learned Counsel fcr the . 
assessee contends that the Chamber cf Com-, 


1937: 


merce at Hapur is a “mutual-concern,” i. e., 

an associaticn whose members contribute 

toa common fund for their mutu:l banefit 

and that- payments which are made by its 

members are on that account exempt from 

income-tax, being neither income, profits 

nor gains within the meaning of the Act: 

they are contributions by individual mem- 

bers toa common fund to be utilised by 

the aggregation of members for a-common 

object. He relies on various authorities. 

The first case to which we-are referred is 

from the House of Lords and dates back 

to 1889. Itisthe case in New york Life 

Insurance Co.-v. Styles (1). It related to a 
Mutual Life Insurance Company which had 
no shares or share-holders: the members’ 
were the holders of participating : policies 
each of whcm was entitled to a share of 
the assets and liable for all losses. A 
calculation was made by the company of 
the probable death rate among the mem- 
_ bers and of the probable expenses and 
other liabilities, and tke amount claimed. 
for premiums from members .was com- 
mensurate therewith. An account was an- 
nually taken and the greater part of the. 
surplus of such premiums for expenditure 
referahle to these policies was returned to 
the policy-helders as ` bonuses either by' 
addition to the sums insured or in reduction ' 
of future premiums. 


: The remainder of the surplus was carried | 
forward as funds in hand to the credit of 
the general body of members. It was con-- 
ceded that the income derived by the com- 
pany from investments and from all tran- 
sactions with non-members was assessable - 
to income-tax, but it-was held by four out” 
of six cf the noble Lords who heard the 
appeal ihat no part of the premium income 
received under participating policies was. 
liable to be assessed to income-tax as profits : 
or ggins-under Sch. Din the Act of 1853 
was concerned with any profits or gains’ 
arising to any person whatever from any ' 
profession, trade or vocation exercised. in 
the United Kingdom. The above view, 
namely that no part of the premium income - 
received under parlicipating - . policies was 
liable to be assessed to incomestax : was : 


held -by Lord Watson, Lord Bramwell, 203. 


Lord Herschell and Lord’ Macnaghten, ; 
Lord Halsbury and Lord FitzGerald ‘dis: 
sented from that view and were of: ‘opinion - 
that the surplus returned or credifed to | 
members was liable to income-tax...-Lord.: 
Halsbury at the begining of: his - address ates 


neste 


(1) (1890).14 A © 381; 59 L J QB. 201; 61 T2012 ue 
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p.389* stated: í 

“I think the appellants do carry on a concern 

. . which brings ia profit.” 

‘Lord FitzGerald at p. 404* stated: 

“My Lords, we are’ now dealing with this case 
not as between the corporation and the individual 
policy-holders who may happen to be members in: 
respect of their policies, but as between the Crown - 
in respect: of a public general tax and the corpora- , 
tion asa trading concern, which it is indubitably.” 

The majority, however, were of ‘the opi- 
nion that the association was not a profit- * 
making concern such as would attract income- 
tax. In United Service Club, Simla v. The. 
Crown (2)alearned Sing'e J udge of the La-- 
hore High Court, relying on the case in New” 
York Life Insurance Co. V. Styles (1), held, ` 
that the income of the United Service Olub - 
at Simla, a company registered under the’ 
Companies Act, was not liable to be asses-. 
sed to income-tax under the Income Tax : 
Act (Act VIT of 1918) except in respect of its 
house property. Ab p. 110} the learned 
Judge observes’ 

“The money -received by the Club from its mem- ' 
bers does not fall within cl..4, income derived ; 
from business, as the Club does not trade with its ; 


* members, but the object for which it exists ie their, 


mutual benefit. If the money which the Club Te- 
cèives from its members were chargeable to income- - 
tax, it could only be sə chargeable under cl. (6) as 
income derived from other sources’. The question > 
for determinotion is whether such money can be- 
regarded as income at all,” 

He goes on to find that it isnot income ` 
from other sources within the meaning of - 
the Act. At p.118T he observes 

.I do not think that the -money received - 
by a ‘Club from the members, composing it can be 
properly regardel‘as ‘income’, a word which itself 
Seems to imply something received from outside”, 

“It ‘will be observed that Act VII of 1918 
was then in force and in that Act the words i 
“profits or. gains”, waich find place in s. 4: 
(1), Act XÍ of 1922, did not occur, but in / 


. Coinmissioner of Income Tax, Bengal v. Sh aw, 


Wallace & Co. (3), their Lordships of the ‘ 
Privy Council held that-the expansion of the’: 
language into “income, -proits and gains”: 
was more a matter of words than cf sub- - 
stance. In Cumnfissioner of - Income ‘Taz, 


: Bombay Presidency v. Millowners’ Mutual : 


Insurance, Association, Ltd. (4), 2 Bench of ' 


: Bombay High - ‘Court held that -in the.. 


case of ‘a ‘Mutual ‘Insurance Company, : 
(2): 2.Lah. 109; 61 Ind. Cas. 886;:A I R 1921 Lah. 


(3) 39 G 1342: 136 Ind, Cas, 742; A I R1932 P O` 


' 138; 59 TA 206; ‘Ind. Rul. (1932) PO 166; 9 OWN! 
i 515: 86-6 W N-653; (1932) M W N 618; 550L J 386; -> 


(1932) A L J 588; 34 Bom. LR 1033; 36 L W 63; 63 : 
MLT 124 (P. Q). 

D, 56 B 119; 135 Ind. Cas, 813; A I R 1932 Bom, 
10i 33 Bom, L-R 1581; Ind. Rul, (1932) Bom. 125, 


Pages of (1890) 14 A. C.—[Ed.] 
+Pagesof 2 Lah [Ed]. ~ E TE 





49. 
limited by guaranlee and formed by its 
members for the mutual insurance of 
members against liability to pay compen- 
sation, to workmen employed by them and 
their dependants for accidents, etc., the 

. surplus of the cost or premiums and further 
sums received by the company from its 
members oyer its expenditure of the year 
‘was not liable to be assessed to income-tax 
as profits or gains of business under ss. 6 
{vi) and 10 or any other section of the In- 
come Tax Act of 1922. There too, the case 
New York Life Insurance Co. v. Styles (1), 
was relied upon. The learned Judges in 
discussing that case observed that the 
general principle therein laid down was 
that 

“Tf a body of persons choose to contribute a sum 
of money for their own purposes, any surpls of that 
gum remaining after expenses have been paid cannot 
be regarded əs profit.” 

In Secretary, Board of Revenue v. Myla- 
pore Hindu Permanent Fund, Lid. (5), the 
capital of a Mutual Benefit Society was made 
up solely of periodical investments by its 
members and ths income of the Society was 
mainly derived from interest earned on 
loans given solely to its members, every 
one of whom was by the rules eligible to 
take loans; and it was held by a Special 
Bench of the Madras High Court that such 
interest earned by the society from its own 
members was not taxable ‘“‘profits” within 
s. 9, Income Tax Act (Act VII of 1918), in 
spite of the fact that the Society was re- 
gistered under the Indian Companies Act. 
In considering the case in New York Life 


Insurance Co. v. Styles (l) the learned * 


Judges observed: 

“The principle of that case is that income to be 
taxable must come in from outside and not from 
within.” 


The question does not seem to have . 


been considered whether a mutual con- 
cern can trade with its members and 
whether the payment and receipt of interest 


on loans advanced might not amount to 


a money-lending business between the 
assoziation and ils members. Learned 
‘Counsel forthe department on the other 
hand strongly relies on the English case 
in Liverpool Corn- Trade Association v. 
Monks (6). In that case an association had 
been formed for promoting the interests 
of the corn trade and the objects of the 
association, as set out in the memorandum 
of assoication, were inter alia as follows: 
(1) to premote or oppose legislative and 

(5) 47 M 1; 76 Ind. Cas, 833; AI R 1923 Mad. 681; 
(1923) M W N 409; 20 L W 27. 

®) (1926) 2 K B 110; 85 L J K B 519; 13; L T 756; 
42 T L R 393; 10 Tax, Cas, 442. 
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other measures calculated to.affect the corn - 
trade; generally, and for those purposes 
to petition Parliament and take such- 
other steps and proceedings as may be 
expedient, and to define, make and main- 
tain uniformity and expediency in the. 
rules, regulations, usages and customs of 
the said trade, and to establish just and 
equitable principles therein; (2) to adjust 
and settle disputes between persons- 
engaged in the said trade by establishing 
atribunal of reference for the amicable 
adjustments of such disputes; (3) to pro-- 
vide, regulate -and maintain a suitable 
building, exchange, market and room for- 
the purposes of the corn trade in Liver-. 
pool; (4) to establish and maintain a clear-. 
ing house forthe clearance of contracts - 
or periodical settlement of contracts, and - 
for facilitating payments between persons- 
engaged in the corn trade. . 


In order that the facts of that case may 
be understood I quote the following ob- 
servation from the beginning of the judg-_ 
ment, which was delivered by Rowlatt, J.: 

“In this case there was a company with a share 
capital of £60,000 in 400 shares of the unusually large 
denomination of £150 each, and its object was to- 
maintain, and it did maintain buildings for the 
purposes of the corn trade in Liverpool, and afford 
a number of facilities in those buildings. It made 
charges to its members and to other’ people pro- ` 
portionate to the use they made of the facilities; ' 
and it could, and at one time it did, declare a 
dividend upon its share capital. ‘The major part 
of the clientele of the company, or at any rate the - 
more important part, were, I have no doubt, the 
members themselves, and I suppose the members | 
jointed in order that, as members, they might have 
the benefit of the facilities upon more reasonable 
terms than outsiders. They paid an entrance fee. 
when they became members. There is nothing more , 
to be said, I think, about the company, except per- 
haps this that a member had to become a share- 
holder but that he could not hold more than two 
shares, andif he had more than one, the extra 
one might be requisitioned in order to enable a. 
new entrant to obtain his share if he could not 
acquire a share otherwise. EA 

The question here is whether the profit which 
the company makes out of what the members psy 
to it is taxable income of the business which the 
company undoubtedly carries on. That alleged 
profit consists of the amount by which the entrance 
fees of the members and their -subscriptions for 
the various facilities exceed the cost of keeping up - 
the buildings and affording the facilities, I do | 
not see why that amount is not a profit. The com- 
pany has acapital upon which dividends may be 
earned, and the company has assets which can be 
used for the purpose of obtaining payments from - 
its members for the advantages of such use, and 
one is tempted to ask why a profit is not so made 
exactly on the same footing as a profit is made’ 
by a railway company who issues a travelling 
ticket at a price to one of its share-holders, or at any - 
rateas mucha profit as a profit made by a company 
from a dealing with its own share-holders inaline of 


1937 


business which is restricted to the share-holders. 
If there were a railway company which only carried 
its own sharse-holders, one would say that, when it 
afforded the advantage to a share-holder of -perform- 
ing an act of transit for him, beng paid by the 
share-holder ‘therefor, that the profit thereby made” 
was a profit of the company just as much as if the 
share-holder was a stranger.” 


That case is of course distinguishable 
from the case in New York Life Insurance 
Co. ¥.Siyles (1), and from the case with 
which we are now dealing by the fact that 
there-was a share capital and that there 
were share-holders who had a right to 
demand dividends if declared. At the 
same time itis to be observed that notice 
was taken of the fact that the company 
dealt with persons who happened to be 
the owners of the share capital “affording - 
benefits to those persons individually for 
which they pay money by way of sub- 
scriptions and by way of entrance fees” 
andthe learned Judge accepted the 
Attorney-General’s - contention that there 
Was no reason at all for regarding other- 
wise than as profits the difference which 
was obtained by dealings between the 
corporation and the perscns who happened 
to be its members. 


It is, I think, settled—and in fact it is 
not disputed—that in certain cases at 
least money paid in by members of a 
“mutual concern” is exempt from income- 
tax; and the fact that the Chamber of 
Commerce at Hapur is in one aspect at 
least a mutual concern seems to. have 
been recognized bythe income-tax autho- 
rities, inasmuch as they have conceded 
that the admission fees and subscripticns 
are contributions by members such as did 
not attract income-tax. At tke same time 
learned Counsel for the assesses concedes 
that a “mutual concern” may trade wiih- 
its members and that in such circum- 
stances the profits earned thereby will be 
liable to tax. The Income-tax Commissiozer, 
however, has ciearly conceded in his state- 
ment af the case that the income from 
commission and registration fees is not 
income from “business” within the meañ- 
ing of s. 6 (iv) of the Act; but he is 
of opinion that it is taxable on the ground 
that itis “payments made by members 
for services rendered to them by the 
assessee.” . 

I refrain from expressing any view as 
to whether the Income-tax Commissioner 
was right in conceding that these pay- 
ments are nct income from business, for 
I am clearly of opinion thatthe depart- 
ment ie bound by that admission. This. 
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Court ig only called upon to answer the. 
questions. of law which have been formu- 
lated by the Income tax Commissioner in 
his statement of the case. It is true that 
ihe Income-tax Officer and the Assistant 
Commissioner of Income-tax both held that 
these payments were income from “busi- 
ness” and on that account the assessee. 
asked the Income-tax Commissioner to 
refer this question to the High Court; 
but Ido not think that this Court can 
resurrect a question which has been 
answered by the Commissioner himself in- 
favour of the assessee. Now if these pay-. 
ments are not income from business, it is 
difficult to see from what “other source” 
a mutual concern can derive profits. Since. 
it has been held by the Income-tax Autho- 
rities that these payments are not income 
from business, I tind myself unable to 
differentiate between them and thead- 
mission fees and subscriptions which have. 
been held to be contributions other than 
“income, and therefore not taxable. 


JAS regards payments which are made. 
by outsiders through members, learned 
Counsel for the assessee argues that 
there is no privity between the company 
and the outsiders and that these payments 
must therefore be deemed to be payments 
made by members in the same way as those 
which are made by members on their 
own behalf. We are not impressed by this 
argument. That the Association has direct 
dealings with outsiders is shown in para. 5 
of the objecis of the Association as set - 
forth in -the memorandum and also by 
r. 7, Appendix Bas 1eproduced on p. 15 ` 
of the paper-book. AL the same time it 
seems to me that such payments cannot | 
appropriately fall under any head other 
than “business”; and since it has been | 
conceded—whether rightly or wrongly— 
by the Incometax Commissioner that 
they are not income frcm ‘‘business,” I 
must hold that*they are not taxable as’ 
income from “other sources” within the 
meaning of s. 6 (vi)of the Act. For reasons 
already given I express no opinion as to 
whether they do in fact fall under the 
head of “business.” 

Question No. 3—Learned Counsel for the 
assessee admits that cl. (i), sub-s. (3), 
s. 4 of the Act has no application. There 
remains cl. (ii) of that sub-section which 
provides that: : 

“An income of a religious or charitable insti- 
tution derived from voluntary contributions. 


and applicable solely to religious or charitable 
purposes.” 
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is exempt from income-tax. - “Charitable 
institution” is not defined, but “charitable 
purpose” is defined as including, “relief 
of the poor, education, medical relief 
and the advancement of any other object 
of general public utility.” Obviously the 
word “charitable” in the Act has a tech- 
nical significance other than the meaning. 
which it bears in common parlance. The 
ostensible object of this association is to 
provide facilities of trade and to improve 
business. As regards the question of 
‘general public utility,” it has been held 
in numerous cases thal the requirements 
of the law will be satisfied if the . benefit 
goes toa section of the. community --vide 
for instance the English case in In.re 
Mellody (7). In that case a testatrix be- 
queathed the income of a fund in trust to 
provide an annual treat or field day for the 
sckool children of a certain locality, . or as 
many of such children as the same would 
provide for; and it was held that the bequest 
was a good charitable gift. At the same 
time every institution whose object is to 
benefit the public ora section of the pub- 
lic is not necessarily “charitable.” In 
the Privy Council case Verge v. Somerville 
(8), Lord Wrenbury, in considering whether 
valid charitable trust had been created, 


is no’ privity between the assessee and. 
AN) GANG Oh, 228; 87 L J Ob.185;118 L T 155; 
goed P128;.34.T L R 122;62 8 7121. tae o 
(8) (1924) A © 496; 96 LJ PO173; 18L EJT 107; 
40 T L R 279; 68 S J 419, hae 
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outsiders and: that this isa “mutual con- 
cern” of the members who compose the 
association appears to me to be inconsistent 
with his claim that the assessee is a 
“charitable institution” within the mean- 
ing of cl. (ii) Sub-section (3), s. 4 of. 
the Act. The whole idea of a “mutual 
concern” is that the particular members. 
composing it should be benefited. Without, 
considering whether the other requirements. 
of cl. (ii) are or are not satisfied, I am of: 
opinion thatfor the reasons given above, the. 
assessee is not a *‘charitable institution”. 
within the meaning of the Act and is not as 
such exempt from tax. A 

Question No. 5.—Learned Counsel- for. the 
assessee concedes that apart from other 
considerations, the assessee cannot claim 
exemption quoad any money it may have 
elected to spend on charity. ` 

Bajpai, J.—I agree. f 

By the Court.—Out reply to the refer- 
ence is as follows :— 

Question No. 1:—This question is answer- 
ed in the affirmative. 

Question No. 2:—The answer to this. 
question is that such payments are not in- 
come from any sources other than business. 
We express no opinion as to whether. the 
Income-tax Commissioner’s admission that 


Question No. 3 — The answer to this ques- 
tion is in the negative. ; . 
Question No. 5:—The answer to this 

question is in the affirmative. 

The assessee will receive his costs of this ' 
He is. 
entitled to recover. Counsel's fee according 
to the certificate filed by Mr. Dar. The 
hearing of this case cccupied four days 
and it was argued with ability by Mr. 
Kamla Kant Verma on behalf. of the de-- 
partment. He should file his certificate - 
within six weeks. Let a copy of this judg-- 
ment be sent tothe Commissioner of In-: 
come-tax. . r 


D. Reference answered. ` 


- 





NAGPUR HIGH COURT. ~- 
Criminal Revision No. 204 of 1936 `~ 
July 27, 1936 aye Ka, 


i BosE, J. ` . i 
. DOST MOHOMMAD—APPLIOANT 
versus en 
.. EMPEROR—NON-APPLIOANT 
Penal Code (Act XLV of 1860), ss. 240, 241—A bsence ¢ 


- ! of finding as to knowledge that coins were counterfeit-: 
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at the time ccecused became possessed of them—Convic- 
‘tion under s, 240, if prop2r—Alteration of conviction 
to s. 2i1—Sentence—Deliberate uttering of counter- 
feit coins—Matter cannot be dealt with leniently. 
- A conviction under s. 240, Penal Code, is not sustain- 
able in the absence of a finding that the accused had 
_the knowledge that-the coins were counterfeit at the 
“time the accused becime possessed ofthem. Mere 
delivery-of coins knowing that they were counterfeit is 
-not enough, If, however, the facts found fulfil the 
requirements of s. 241, the conviction can be altered 
from s. 240 to s. 241, A 
-- Where the articles seized from the accused's house 
indicate that he had some knowledge of counterfeit- 
“ing and he knew the coins were false. and his action 
„in uttering them is ofa deliberate nature, the matter 
cannot be dealt with leniently. 


-. Mr. B. L. Gupta, for the Applicant. 
. , Mr. W. R. Puranik, forthe Non-Applicant. 
Order.—The applicant,‘ Dost Moham- 
mad, has been convicted under s. 240 of 
.‘the Indian Penal Code, for delivering four 
counterfeits of the King’s coin knowing 
them to be counterfeit: at the time he be- 
- came possessed of them. 
Tho Appellate Court finds that he deli- 
vered the coins ‘Arts. L& M) to Bibarilal 
- (P. W. No. 10, and Arts. N and O to Nathu 
Prasad (P. W. No. 13) “knowing that they 
were counterfeit.” This is not enough fora 
conviction under s. 240. The knowledge 
thatthe czins were counterfeit at the time 
the accused became possessed of them has 
also to be established. In the absence of a 
finding to that effect, the conviction under 
section 210 of the Indian Penal-Code is un- 
-sustainable. - nls 
But the facis found fulfil the require- 
ments of s. 241 and I see no reason why 
“the conviction should not be altered from 
.the oue section to- the other. No question 
of prejudice can arise, for all the ingredienis 
required of the latter are contained in the 
‘former. Sothe applicant has had ample 
opportunity to meet: this case. Therefore, 
Lalter the convictions from:s. 240 tos. 241 
of the Indian Penal.Code, À 
The real question is whether I should 
alter the sentences as well. The evidence 
adduced by the applicant shows that he is 


a cotton broker, and there is a post card on- 


record which his learned Counsel accepts, 
Showing that he had been called upon to pay 
income-tax.. He is, therefore, a man with-a 
certain amount of status. Also the uttering 
was not done under. stress of sudden temp- 
tation. The evidence shows that on at least 
three previous occasicns coins which the 
applicant had tenderéd were returned to 
him because they were suspected to be 
false. Of course, this does not establish 
that they were actually false, but it does 
Show.that he-was. placed upon his guard. 


To Baan of etpar © (SIND) 


- was of a deliberate nature. 


a 
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The articles seized -from his house are 
indicated that he had some knowledge of 
counterfeiting. He obviously knew the cuins 
were false, and he uttered them not on one 
occasion, but two. His action, therefore, 
When a person 
in the position of the accused passes -off 
counterfeit coins to others who are not as 
well off as he is, the matter cannot be dealt 
leniently, especially as it is a kind of offence 
which is difficult to defect. In tke circum- 
stances I donot think the sentence of six 
months’ rigorous: imprisonment which has 


. been imposed for each offence is too much. 


lt certainly did not err on the side of ex- 
cessiveness under s. 240 where the maxi- 
mum prescribed in ten years’ rigorous im- 
prisonment and a possible fine. Therefore, 
although I alter the conviction I cannot 
see my way to reduce the sentence. They 
-will be concurrent as before. . 
N. Conviction altered.. 


< 


- SIND JUDICIAL COMMIS- 
SIONER'S COURT . 
Criminal Revision No. 148 of 1936 
August 5, 1936 er 
J. Cy AND Mauta, A.J. O. 
SALEH— APPLICANT Ig. 
VETSUS ` 4 
‘ _  EMPEROR—Opponent ar 
Criminal Procedure Code (Act V of 1898), s. 506— 
Rejection of application for examination of wit- 
ness on commission—Remedy of party—District 
Magistrate, if ‘has jurisdiction—Criminal trial— 
-Evidence-—W itnesses—Examination should- be con- 
ducted in Court precincts where- possible—Ladiés, 
examination of, , É 
The District Magistrate can in a case which is 
not before him act only upon the application of tha 
trial Magistrate. If the trial Magistrate rejects 
the applicdtion for the examination of witnesses 
on commission, then, the only remedy. open to the 
aggrieved party is to come to the High Court in 
revision. Imperator v. Chato (1), referred to. ~ 
- Iw Criminal trials itis desirable, where possible, 
the normal procedure of the Court should be fol- 
lowed, witnesses should ordinarily bə examined in 
the Court precincts, and the Magistrate who tries 
the case should: Himself see the witnesses. Ladies 
may be examined in-chamber in the presence of-the: 
parties. 


Mr. Abdul Rahman, for the Applicant. 

Mr. Charles M. Lobo, for the Crown. 

Davis,J.C.—This is a revision ` appli» 
cation to set aside an order of the District 
Magistrate of Daduin which he, purporting 
to actunder-s.. 503 or. s. 506, Orimi- 
nal Procedure Gcde, directed two witness- 
es Shrimati Gopibai and Tillibai, to be 
examined: on commission. The ~ District 
Magistrate. gives no reason in: his. order, 


Davis, 
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“mon interests convicted at same trial—Legality of. ` 


‘nor does it appear that he gave any notice 
“to the accused, and it appears to us that 
he acted without jurisdiction. Reference 
may be made to the case in Imperator 
v Chato (1). Reference may also be made 
to the provisions of s. 506, Orimi- 
“nal Procedure Code, which to us 
‘appear. quite clear, and they are to the 
effect that the District Magistrate can 
in a case which isnot before him act only 


- upon the application of the trial Magistrate. _ 


: If the trial Magistrate rejects the appli- 
: cation for the examination of witnesses on 
commission, then, so far as we can see, 
-the only remedy open to the ag- 
-grieved party is tocome to this Oourtin 
-revision. We are informed that in this 
case another Magistrate has now taken 
charge and that it is possible that the 
‘objection of these Hindu ladies to ap- 
pear in his Court may thereby be some- 
what diminished. 

We think, however, that the proper 
order in thiscase to make would be that 
the order of the District Magistrate beset 
aside as being without jurisdiction and to 
direct the present trial Magistrate to con- 
sider the application of tne ladies under 
the provisions of s. 506, Criminal Procedure 
Code, if it should again be made, after 
having given notice to tle accused, and if 
he should think it necessary that a commis- 
sion for the examination of these ladies 
‘should issue, to apply to the District 
Magistrate under the provisions of the 
section. We would, however, suggest him 
to consider whether it-- would not meet 
the needs of.the case if he-examined the 
ladies in the presence of the accused and 
the parties in hischamber in the Court, 
as we consider that it is desirable, where 
-possible, the normal procedure of the Court 
should be followed, witnesses should ordi- 
natily be examined in the Court precincts 
and the Magistrate who tries the case 
should himself see ihe witnesses. Order 
accordingly. f 

N. Order set aside. 
. 0) 2S LR 8; 10 Cr. LJ 21L. 
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LAHORE HIGH COURT ; 
Ciriminal Revision Petition No. 259 of 1936 
April 16, 1936 i 
Skemp, J. 
MULHE AND OTHERS-—AOCUSED— 
PETITIONERS 
versus 
EMPEROR—Obprosite PARTY 


o . Oriminal trialJoint appeal by persons with com- 
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A joint appeal by persons with common interest 
convicted at the same trial is -in accordance with 
law and should be heard. But this principle has no 
application where the interests of any of the appel- 
lants conflict with each other. 

Cr. R. case reported by the Sessions 
Judge, Delhi, dated January 29, 1986. 

Mr. Faqir Chand Mittal, for the Peti- 
tioners. : 

Mr. Jhanda Singh, for the Government 
Advocate, for the Crown. i ; 

Order.— Four persons were convicted by 
a 3rd Class Magistrate in the Delhi District 
under ss. 341 and 352, Indian Penal Code, 
and sentenced to pay fines. ` They appeal- 


. ed andthe Additional District Magistrate, 
- Delhi, dismissed their appeal on the ground 


that: i : 
“This is a joint appeal by four accused and it 
does not lie. Stamps are required on every petition 
of appeal and a joint appeal is not maintainable,” 
The accused persons lodged an applica- 
tion for revision in the Court of the learned 
Sessions Judge, Mr. Beckett. Mr. Beckett 
forwarded the proceedings for revision cn 
the following grounds: Era 
“Although it is said to be the praciice that joint ap 
peals are not accepted in criminal cases, I am unable 
to find any legal authority for this practice. There is 
authority for the proposition thata joint appeal should 


-not be presented when the interests of the accused 


are inconsistent, but there does not seem to be any 
particular reason why a joint appeal should not be 
put in when all the accused are presenting the 
same defence more particularly as the appeal is in- 
variably argued by the same Counsel and tho pre- 
sentation of separate appeals’ is a mere duplication, 


“The only effect in admitting j int appeals would be 


on the stamp revenue, and this would be elmost 
negligible. 1t seems desirable that there should be an 
authoritative decision on the question whether joint 
appeals in criminul cases are admissible when the 
defences of the accuszd are not inconsistent and the 
proceedings are accordingly referred to the High ` 
Court.” 

The petition has been supported before 
me.by Mr. Faqir Chand Mittal. Appeals 
are governed by Ch. XXXI, Criminal 
Procedure Code, which is silent on the point 
whether appeals must be lodged separate- 
ly or may be lodged jointly. Various sec- 


-tions in that chapter speak of an appeal 


in the singular, but this is immaterial be- 


-cause under s. 13, General Clauses Act X 


of 1897, the singular includes. the plural. 
The present appeal was lodged under s. 407 
and heard hy the Additional District Magis- 
trate under s. 407 (2), Criminal Procedure 
Code. In support of the Sessions Judge's 
recommendation, Mr. Faqir Chand Mittal 
has produced three rulings which have a 
bearing on the subject: one is a direct 
authority. It appears that in the Bombay 
Presidency there used to be. in force’a 
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Criminal Circular No. 74 which made it 
necessary for accused persons to put a 
separate stamp on each copy of the judg- 
ment appealed against but under that Cir- 
cular the District Magistrate could dispense 
with such separate copies. This is no 
Jonger the rule in Bombay. The present 
tule, Oh, VIL, r. 114, Circular Orders issu- 
ed by the High Court of Bombay, 1931, is 
as follows: 

“Several persons complaining of one order of judg- 
ment in a criminal case affecting them, all may join 
in one appeal or Application for revision, and one 
copy of the judgment or order complained of shall be 
sufficient, The Appellate Court may, however, require 
separate petitions to be made by petitioners whose 
cases are, in its opinion, conflicting. Where a joint 
petition is allowed one court-fee and one Vakalatnama 


shall be sufficient (vide Bombay Government Gazette 
for 1915, Part 1, p. 2910).” 


This rule is in force since the year 1915. 
Under the old rule a case, Emperor v. Sita- 
ram Ragho (1), was decided by a Bench of 
the Bombay High Court jn tke year 1903. 
Three co-accused filed a joint appéal to the 
District Magistrate together with » copy 
of the judgment appealed against. They 
subsequently tendered tothe District Magis- 
trate the stamps requisile for the additional 
copies, but the District Magistrate refused 
to dispense with the separate copies. The 
Bench held that the District Magistrate 
wcu'd have ex: raised asounder discretion if 
‘by virlue of the powers given in s. 419, Crimi- 
‘nal Procedure Code, he had dispensed with 
separate copies. In Batashav. Emperor, 18 
Cr. L. J. 512(2) a District Magistrale in Oudh 
‘refused to hear an appeal of seven persons 
on the ground that there should have been 
‘seven ‘dictinct petitions of appeal accom- 
panied by seven copies of judgment. He 
quoted the Bombay High Court Circular 
‘No. 74 previously referred to. The Dis- 
trict Magistrate’s order was set aside by 
learned Judicial Commissicner on tke 
ground that the circular had no effect in 
Oudh and that the practice of the Judicial 
‘Commissioner's Court was to permit persons 
convicted together to appeal with one peti- 
tion of appeal and with one copy of the 
judgment. My attention was also directed to 
Hira Singh v. Empress 13). In this case 
two accused whose interests partially con- 
flicted Icdged a joint appeal through a 
single Counsel against their conviction for 
murder. The appeal was heard by the 
Chief Court, but they deprecated the act 
of Counsel because of the conflicting in- 


(1) 5 Bom. L R 704. 
~- (318 Cr. L J 512; 39 Ind. Cas, 480; A IR1917 
‘Oudh 329,40 L J 82, : 

(3) 13 P R 1890, - 
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-claim under s. 68, Contract Act, 


41 
terests of the accused. This would indi- 
cate that in the view ofthe Bench there 
was no objection to the practice if the 
interests of the accused were identical. 

_I have enquired from the High Court 
office and the practice is to accept joint 
appeals from persons convicted at the same 
trial in the High Court. My own experience 
as an Appellate Magistrate and as a Sessions 
Judge in’ different parts of the Punjab is 
to the same effect. Therefore I hold that 
a joint appeal by persons with common 
interests convicted at the same trial 
is in accordance with law and should be 
heard. The foregoing remarks of course 
apply only to those cases (a great majority), 
jn which the interests of the appellants are 
ccmmon, and have no application where 
the interests of any of the appellants con- 
flict with each other. I accept the recom: 
mendation of the learned Sessions Judge, 
set aside the order of the Additional Dis- 


‘trict Magistrate, dismissing the appeal, and 


direct him to restore it to his file and dis- 
pose of it on the merits. 
N. Reference accepted. 
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ALLAHABAD HIGH COURT 
Civil Revision Oase No. 61 of 1936 


and 
Civil Revision No. 62 of 1932 
August 22, 1936 
Ganci Nata, J. 


VISHWANATH KHANNA—Dzrenpant— 


APPLICANT 
VETSUB 
SHIAM KRISHNA~-PLAINTIFF — 
OPPOSITE PARTY 

U. P. Court of Wards Act (IV of 1912), s. 37— 
S. 37, whether bars claim under s. 68, Contract Act, 
for necessaries supplied to ward—Contract Act (IX 
of 1872), ss, 68, 11—Relief under s. 68, whether de- 
pendent on any contract—S. 68, whether creates any 

personal liability. : 
The only effect of s. 37, U. P. Court of Wards Act, 
js to make a ward incapable of entering into a con- 


- tract and he is, therefore, a person who comes under 


the words “ disqualefied from contracting by any law 
to which he is subject,” ins, 11, Contract Act; 8,37, 
U. P. Court of Wards Act, is, therefore, no bar toa 
Section 68, Contract 
Act, is not excluded by the terms of the Court of 
Wards Act, and, therefore, a suit based on a con- 
tract can be maintained in the alternative as a suit 
for necessaries supplied within the terms of s. 68, .. 

The relief which is contemplated under s. 68, 
Contract Act, isnot dependent on any contract but 
is quite independent of it. The section does not 
create any personal liability, but on the other hand 
ereates a statutory claim against the property of the 
person who is incapable of entering into a contract 
and has been supplied with necessaries suited to his 
condition in life. Two things are necessary undey 
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s. 68, Contract Act, namely (1) that the person 
against whom the suit is brought is incapable of 
entering into a contract, and (2) another person (the 
plaintiff) has supplied him or any one whom he 
(the person incapable or entering into a contract) is 
legally bound to euppert with necessaries suited to 
his condition in life. Umrao Singh v. Firm Banarst 
Das-Dip Chand (1), followed. ji 


C. R. against an ordercf the Sub-Judge, 
Dehra Dun, dated October 22,1935. > 
Mr. S. N. Verma, for the Applicant. 
Mr. G. S. Pathak, for the Opposite Party. 


Order.—Civil Revision No. 62 of 1936 
has been heard and disposed of with this 
Civil Revision (No. 61 of 1936) as the same 
point arises in both the revisions. Both are 
defendant's applications in revision against 
the decrees of the learned Judge, Small 
Cause Court, Dehra Dun, decreeing the 
plaintiff opposite party’s suils against 
him for recovery of the price of tke neces- 
saries supplied to him (defendant) by the 
plaintif. The applicant's estate was under 
the superintendence of the Court of Wards 
at the lime the necessaries were supplied. 
Ichas . since been released. The defendant 
applicant's contention was that the suits 
were barred by s.37,-U. P. Court of Wards 
Act, and he was not liable for the price of 
the necessaries supplied to him. The 
learned Judge has held that s. 37, Court 
of Wards Act, does not exclude s. 68, Con- 
tract Act,and therefore the plaintiff was 
entitled tothe price of the necessaries 
supplied by him under s. 68, Contract Act. 
The point for consideration is whether s. 37, 
U. P. Court of Wards Act, is a bar to the 
suit. It is admitted thatthe plaintiff's suits 
were forthe recovery of the necessaries 
supplied to the defendant. Section 37, cl. 
(A) of the Court of Wards Act lays down: 

“4 wad shall not be competent to transfer or create 
any charge on, or interest in, any part of his property 
which is under the superintendence of the Court of 
Wards, or to enter into any contract which may in- 
volve him in pecuniary liability.” i 

This section has to be read with ss. 11 and 
68, Contract Act. Section 11, Contract Act, 
lays down: e PsA: A 
. “Every person is competent to contract who is of 
the age of majority according to the law to which he 
is subject, and who is of sound mind and is not dis- 
qualified from contracting by any law to whicn he is 
subject.” es 

Solong as the estate of the applicant 
remained under the superintendence of the 
Court of Wards, he was a person 
disqualified from contracting under the 
provisions of s. 37, Court of Wards Act, and 
was not competent to contract. Section 68 


of the Contract Act, lays down: `- 
< “Ifa person, incapable of entering into a contract, 


< 


e prany one whom he is legally bound to suppoit, is 
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supplied by another person with necessaries suited to 
his condition in life, the person who has furnished 


such supplies is entitled to be reimbursed from the 
property cf such incapable person.” 


The relief which is contemplated under 
s. 68, Contract Act,is not dependent on-any 
contract but is quite independent of it. 
‘The section does not create any personal 
liability, but on the other hand, creates a 
statutory claim against the property ofthe 
person whois incapable of entering into 
a contract and has been supplied with 
necessaries suited to his condition in life. 
Two things are necessary under s. 68, 
Contract Act, namely (1) that the person 
against whom the suit is broughtis incap- 
able of entering into a contract, and (2) 
another person (the plaintiff) his supplied 
him cr any one whom he (ihe person in- 
capable or entering into a contract) is legal- 
ly bound to support with necessaries suited 
to his condition in life. The only effect of 
s. 37, U.P. Court of Wards Act, is to make 
a ward incapable of entering into a contract 
and he is therefore a person who comes 
under the words ‘disqualified from contract- 
ing by any law to which he is subject,” in 
s. 11, Contract Act. If the two aforesaid 
conditions which are necessary for the 
application of s. 68, Contract Act, are ful- 
filled, a ward's properly would be liable to 
re-imburse the person who has” furnished 
the necessaries to him or to any person. 
whom he is legally bound to support. 
Section 37, U. P. Court of Wards Act, ‘is 
therefore no bar to a claim under s. 68, Con- 
tract Act. In Umrao Singhv. Firm Banarsi 
Das-Dip Chand (1), the same view was 
taken. It was held there that: 

“Section 68 is not excluded by the terms of the Court 
of Wards Act and therefore a suit-based on a contract 
can be maintained in the alternativeas asuit for 
necessaries supplied within the terms of s. 68.” 7 

I therefore agree with the finding of the 
learned Judge. There is no force in the 
application. It is therefore ordered ihat 
both the civil revision applications be dis- 
missed with costs. | . 


. D. Applications dismissed. l 
(1) A I R1927 Lah. tld; 191 Ind. Cas. 702. 
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RANGOON HIGH COURT 
Civil Regular No. 2 of 1935 i 
July 23, 1936 Sog 
Ba U, J. ` WH 

V. M. GANY— PLSINTIFE 
VETSUS i 

LEONG CHY E—DEFENDANT 
- Limitation Act (TX of 1908), s. 24, Sch. I, Art. 115— 
Suit for compensation for breach of controct — Start- 
a point—S. 24, scope of — Whether controls Art, 
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In a suit for compensation fora breach of contract, 
the breach of contract per se gives rise to a cause cf 
action and timebegins to run from date of breach and 
not from date of actual loss or damage. 

Section 24, Limitation Act, cannot have any control 
over Art. 115 or Art: 116. Section 24 applies not to 
suits based on contract, but to suits based on tort. 


Mr. C. N. Paget, for the Plaintiff, 
Mr. E. C. V. Foucar, for the Defendant. 


Order.—This suit is based on an al- 
leged breach of contract. By a set of 
Bought and Sold Notes, dated October 
31,.1930, the plaintiff agreed to sell and 
the defendant agreed to buy 1,000 tons 
of Java hard molasses at the rate of 59 
guilders per ton O. I. F. Moulmein. 
Delivery was to be made during the 
months of November and December 1930. 
It was also provided that the defendant 
should’ deposit a sum of Rs. 10,000 guilders 
with the plaintiff, which amount was to be 
deducted at the time of payment against 
documents. Subsequently, by mutual con- 
sent, the said contract was cancelled and 
a new contract was substituted therefor. 
The terms of the two contracts were, 
however, identical except in respect of the 
date of delivery. Under the new contract 
the delivery was to be made during the 
months of October, November and Decem- 
ber 1931, but no delivery was made 
during any of these three months. The 
plaintiff alleges that he could not make 
any delivery during any of those three 
months though he had molasses ready for 
shipmient in Java as the defendant repu- 
diated the contract. He states that because 
of the -repudiation of the contract by tke 
defendant “he had to re-sell his molasses 
in Java and that in consequence thereof 
he has suffered damage and loss to the 
extent of Rs. 29,711-14-3. This is the 
amount which he now claims from the 
defendant. Alternatively he ` claims 
Rs. 23,350-5-6 which he says he would 
have’ made as profit if the defendant had 
not repudiated the contract. The defen: 
dant contest the suit on the 
amongst others, that it is barred by 
time, assuming that he has committeda 
_breach of the contract as -alleged by the 
plaintiff. This isthe point that has now 
been raised with the content of the learn- 
ed Counsel for both the parties for de- 
cision as a preliminary issue. Before I 
consider this question I propose to deal 
with the rights and liabilities of the parties 
under the contract. 


Before the plaintiff could hold the de-. 


fendant responsible for the consequences 
resulting from ; his (defendant's) non per- 
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-from such a refusal, 


The first, party has, in fact made .an offer. 


ground, 


v. M. GANG v. idoné darn (RANG) 49 


the contract; 
due date 


formance of. his part of 
the plaintiff mvst offer on the 


to perform his part of the contract. In. 
other words, the plaintiff must first deli- © 


ver the goods on the due date, and if 
the defendant refused to -aecept..them 
he could then hold the defendant responsi- 
ble for the consequences that might result 
But if the defendant 
intimated to the plaintiff before the date 
fixed for the performance of the contract 
that he (defendant) would not be able to 
take the gocds, even if offer on the 
due date, the plaintiff could accept such 
intimation as repudiating the contract 
and need not cffer to perform his part 
of the contract on the due date; or else 
he could keep the contract alive till the 
date fixed for the performance cf the 
contract and make an offer on that day 
to perform’ his part. If the plaintiff 
accepted the intimation of the defendant 
as repudiating the contract, he could at 
once hold the defendant responsible 
fcr the consequences resulting from such 
a repudiation. The authorities in support 
of this proposition of law .are Purshotam- 
das Tribhovandas v. Pushotamdas Mans 
galdas Nathubhoy (1), Steel Brothers & 
Co., Ltd. v: Dayal Khatao &Co. (2), Jhandoo 
Mal-Jagan Nath v. Phul Chand-Faieh 
Chand (3), Hochster v. De La Tour (4), 
Danube Black Sea Ry, & Kusténdjie Har- 
bour Co, Ltd. v. Xenos (5), Frost v. Knight 
(6) and Bradley v. H. Newsom Sons & Co: 
(7). In the last case Lord Wrenbury, after 
stating that a contract could be determined 
in one of three ways, said : f 

“Thirdly, if the one party to the contract, by words 
or by conduct, expresses to the 6ther-party an inten4 
tion not to perform his obligation under the contract 
when the time arrives for its performance, the latter 
may say: ‘I take you at your word; I accept your 
repudiation of your promise, and will sue you for 
breach’. This is really no addition to, but a parti- 
cular application of, the principle first above stated, 
Ths offer 
is: ‘lam not goingeto perform the contract. I offer 
to:end it here and now,.and to accept the consequences 
of ending it, those consequences, as I know, being 
that you can sue me for damagesformy refusal’. 
The other may acceptor may decline that offer, If 


(1) 21B 23. 

(2) 47 B 924; 87 Ind. Oas. 67; A I R 1924 Bom, 247; 
25 Bom LR 1063. 

43) 5.Lah. 497; 85 Ind. Cas, 118; AI R 1925 Lah, 
217; 7 Lah. LJ 19. : 

(4) (1858) 95 R R747; 2 El, & BL 678; 22 LU QB 
455; 17 Jur. 972;1 W R 469. : 6 Aa 

(8) (1863) 130 Bn. s.) 835; 31 L J C P84;8 Jur. (x a) 
439; 10 W R 320; 5L T Gs) 439; 132 RR 510. < 

(6) (1871) 7 Ex. 111; 41 L J Ex. 78; 26 LT 77;20 W 
R 471. ` 

(7) (1919) A C 16; 88 L J KB 35; 119 L T239; 34T 
LR 613; 24 Com. Oas: 1, . : 
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he accepts, then -by -consensus the contract is deter- 


mined but with aright to damages against the party 
who has refused to perform.” 


Now, if the present case is censidered, 
in the light oftke principle of law ihus 
explained, what do we find? On October 
19, 1931, the defendant wrote a letter 
Ta D) to the plaintiff, saying inter 
alia : 


“You are very wellawaie that trade is very much. 


depiessed, owing so money is very scarce. I there- 
fore strongly request you uot to bring any molasses 
this year If you do bring it you may do 
80 at your risk.” 

To this letter the plaintiff sent a reply 
(Ex. E) in which he said that he could 
nob comply with the request of the defen- 
dant as he had already made arrange- 
ments fcr shipment of his molasses from 
Java in the month of November 1931. 
The defendant again requested the plain- 
tiff by his letter, Ex. F, dated Novem- 
ber 3, not to bring any molasses from 
Java saying: 

“As l have helped you on geveral occasions I there- 
fore expect you will listen to me and do not bring any 
molasses. In spite of which you want to be stubborn, 
you may do so at your risk and responsibility, for I 
have given you every warning not to doso. You will 
therefore use your common sense and do not bring any 
molasses,” N 

Then followed an exchange of some 
more letters between the parties, more or 
lessin the same strain as in the previous 
letters. (See the letters Exs. G, H and J). 
Ultimately, the plaintif sent a notice 
(Ex. K) . through his lawyers Messrs. 
Homasjee, Massani and Dantra, The notice 
isin the following terms : 

: “That you contracted to purchase 1,000 tons of Java 
‘hard molasses from our client, delivery of which was 
to be takenin October, November and December, 
:1931. Our client is prepared to make delivery of the 
‘same but you have already informed him that you are 
‘unable to take delivery and you desire to have the 
‘contract cancelled. Our client isnot in a position to 


~ “do so and unless you intimateto us within three days 


“that you are prepared to take delivery and make pay- 
*ment as contracted, our client will have no option but 
: “to have the molasses sold at your risk and costs either 
„by public or private sale and will proceed to take legal 

LA 


“115. For compensation for the breach of Three years 


any contract, express or implied, not in writing 
pointed and not herein specially provided. 
or, 


If December 10, 1931, is taken as the date of 
-the breach of the contract andif time is com- 
- puted from that date the suit is without doubt 
‘barred by time. It should have filed on or 
: before December 10, 1934, but it was not filed 
_ till January 2, 1935. The learned Counsel for 

the plaintiff agrees that by his lawyer's 
-letter, Ex. O, dated Décember 10, 193}, his 
‘client accepted the repudiation and that 
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-tracted to be purchased by you and 
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steps for the rezovery of damages suffered owing to 
your failure to take delivery in terms of the bought 
note, dated October 31, 1931." Tee p 
On receipt of this notice the defendant 
asked for a fortnight’s time to consider 
his postion (see lelter Ex. L). Bat. the 
plaintif refused to give him a fortnight, 
whereupon Mr. B. Peters sent a reply (Ex. N) 
on behalf ofthe defendant to the lawyers 
of the plaintiff stating as follows : ; 
“My client cannot understand your client's d mand 
to take delivery of the Java molasses when the ship- 
ment has not yet arrived at Moulmein as the contract 
stipulated that delivery should be made at Moulmein, 
My client isnot at allsatisfied that your chient has 


already purchased the molasses and his idea in send- - 


ing my client notices under reply. is simply to harass” 
my client and inducehimto part with more money 
than he has already done as is evident from the offer 
made without prejudice in your letter of November 
28, 1931,” 


To this letter the plaintiff's lawyers 
sent a reply (Ex. O) on December 10, 1931, 
as follows : 

“Under instructions from our client Mr. V. M. Qany 
we now write to inform you that our client has issued 
instructions to his vendors to have ‘the molasses con- 
of which you 
have expressed your inability to take delivery sold on 
his account and cost. You will beliable to make good 
any deficit that may arise from such sale and our 
client will, after informing you, claim the same from 
you.” . ; 

An exchange of a few more letters took 
place after the letter Ex. O, but for 
the purpose in hand it is‘unnecessary to 
refer to them. Relying on the letters as 
set out above the learned Counsel for the 
defendant submits that his client from 
October 19, 1931, onward kept on repudiat- 
ing the contract and that such repudiation 
was accepted by the plaintiff’ by his letter 
Ex. O, dated December. 10, 1931. He there- 
fore contends that the breach of the con- 
tract took place on December 10, 1931, 
and that the time for the purpose of limi- 
tation should be computed from that date. 
He relies on Art. 115, Sch. I, Limitation 
Act. Article 115 runs as follows: 


When the contract is broken, or (where there 
are successive breaches) whea the breach in 
respect of which the suit is instituted occurs, 
or where the breach is continuing, when it 
ceases.” $ 


therefore there was a breach on that date 
but he submits that time should not be 
computed from that date.. He says that 
Art. 115 should be read subject to s. 24, 
Limitation Act, and, if so read, time will 
have to be computed not from the date of 
the breach of the contract but from the 
date on which his client, ths plaintiff, sus- 
tained actual loss as the.result of the breach, 
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In support of this submission he refers to 
‘an unauthorized report of an Allahabad 
case, Kedar Nath v. Har Govind (8). In 
that case the plaintiff sold a village to the 
defendant by a registered deed for Rs. 5,000 
on June 7, 1930. The whole of the pur- 
chase amount was left with the defendant, 
the vendee, with instructions to pay it to the 
mortgagee of the village, and the defend- 
‘ant undertook to do so. The sale-deed 
provided that 

“if the defendant did not pay up Rs, 5,090 and 
litigation ensued, the defendant would be liabls for 


costs of the litigation and for interest on the said 
bum.” : 


The defendant, however, did not pay the 
amount to the mortgagee. The plaintiff 
thereupon took the money back from the 
‘defendant on September 22, 1926, and re- 
deemed the mortgage, paying Rs. 3,174-8-0 
‘as ‘interest due thereon. After redeeming 
‘the mortgage, the plaintiff sued the defen- 
. dant for. recovery of Rs. 1,147 due as da- 
‘mages for breach of contract by the defen- 
dant, His case- was that if the defendant 
had paid the mortgage amount on-June 7, 
1913, the date of the execution of the sale 
deed, as stipulated therein, the interest 


would have been only Rs. 2.227-8-0, but as” 


he failed to pay it, interest came up to 
Rs. 3,174-8-0. He therefore claimed that he 


‘was entitled to Rs. 1,147, the difference be- - 


tween Rs. 2,227-8-0 and Rs. 3,174-8-0, and 
other incidental expenses. The defence was 
that the suit was barred by time. Accord- 
ing to the defendant the contract to pay the 
amount must be deemed to: be broken on 
June 6, 1930, the date on which the sale- 
deed was executed. The reply to the de- 
fence was that time should be computed 
not from the-date of, the breach but from 
the date on which the plaintiff suffered ac- 
tual loss, that is, the date on which he re- 
deemed the mortgage and paid the addi- 
tional interest Rs. 1,147. On these facts. 
Ashworth, J., one of the Judges who dealt 
with the case on appeal said: 
“Accordingly the only question I consider that arise 

on the score of limitation is whether Art.116 will 
apply, and, if so, should it be read with s. 21. There’ 
can be no doubt that the suit is one based on breach 
of a registered contract; and that the time beginsto 
yun under Art, 116 from tne date when the contract. 
is broken. Thecontract was broken on June 7, 1930. 
The suit will, therefore, be time-barred unless we can 
invokes. 24, Limitation Act. Section 24, Limitation 
Act, is as follows: ‘Inthe case of a suit for com- 
pensation for an act which does not give rise to a cause 
ofaction unless some specific injury actually results 
therefrom, the period of limitation shall be com- 
puted from the time when the injury results’. In 
construing this section 1 can give no meaning to the 
è a 24 A L J550; 95 Ind, Cag. 913; A I R 1926 All. 
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-Wyrd “specific” unless possibly it means “that can be 
7Specified.” 


ši 


lt appeårs to me to be redundant. We 
have therefore to se2 whether the act of tlie defendant 
in not paying or tendering Rs. 5,000 tothe mortgagee 
gave riss toa cause of action independently of thè 
fact that the plaintiff had to pay the addibiorial ine 
terest.in 1917. “In other words, could tha plaintif 
haye sued on the breach of. contract before 1917 when 
he paid the additional interest A reference 
to the terms of s. 73, Contract Act, shows that a suit 


-can only be brought for injury or loss already caused 
‘and not for prospective loss. 
“exception to this. 


Section 74 makes an 
It allows a suit to be based on mere 
breach when the contract names a sum to be paid in 
case of meie breach or contains a stipulation by way 
of penalty. The present contract did neither. Whe:e 
there is no sum named to be paid in case of breach 
_or stipulation by way of penalty, under Indian law s 
“mere breach of the covenant by omission to pay, as 
in this case, gives no right to a claim for compensa- 
tion, and the suit will come within the language of 
s. 24, Limitation Act.” ger 

I quote the judgment of Ashworth, J.> 
rather in extenso as the learned Counsel 
for the plaintiff has placed great reliance 
on it, It. may be‘noiiced that the article 
considered in that case is Art. 116; whereas 
the article relied on in the present case is 
Art. 115. For the purpose of computation: 
of time for limitation the two articles are 
the same. he only difference between) 
the two is that Art. 116 deals with contracts. 
in “writing registered,” whereas Art. 115 
deals with contracts “not in writing regis-. 
tered.” The former article allows six years, 
while the latter allows three years within, 
which to file suits for compensation, There. 
fore, if the law as propounded by Ash-. 
worth, J.is correct, then time will have to. 
be computed in the present case not - from. 
December 10, 1931, the date of ‘the breach,, 
but from the’ date on which l the plaintitf 
says he suffered damage. With great regé. 
peet to the learned Judge I do not think’ 
fhat he has laid down the law correctly. 
The learned Judge seems to think that a.. 
breach of contract per se, except in cases * 
covered by s. 74, Contract Act, never gives, 
Tise to a cause of action unless there — 
is actual less or. damage resulting there--* 
from. . h 
That is where, with due deference to- 
the learned Judge, the fallacy of his argu- 
ment lies. What gives rise to a ciuse of : 
action is the wrongful putting an end tua 
éontract, or to use the words of Bowen, L. J.; 
in Johnstone v. Milling (9), what gives rise to 


“a, cause of action is the “wrongful renucia- 


tion of the contractual relation into which: 
he has- entered.” The damage or loss is. 
the consequence that flows from the wrong; 
ful act. lt is a subsidiary matter. Lo. 


~ (9) (1886) 16 Q B D 460; 55 L J Q B 162; 54 LT 629; 
34 W R 238; 50 J P 694, dt 
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use the words of Bailhache, J. in Mela- 
chrino v Nickoll and Knight (10): 

“The object of damages is to place a person whose 
contract is broken in asnearly as possible the same 
position as if it had been performed.” 

That being the object of damages, the 
learned Judge in the latter part of the 
judgment in that case said : 

“In my opinion the true rule is that where there is 
an anticipatory breach by a seller to deliver goods for 
which thereis a market at a fixed date the buyer 
without buying against the seller may bring his 
action at once, but that if he does so, his damages 
must be assessed with réference to the market price 
of the goods atthe time when they ought to have 
been delivered under the contract. If the action 
comes to trial before the contractual date for delivery 
has arrived, the Court must arrive at the price as best 
as it can.” | 

The present case ‘is a converse of that 
case. Cockburn, O. J: also laid down the 
law tothe same effect in Frost v, Knight 
(6), where the Lord Chief Justice said : 

. “The promisese may, if he thinks proper, treat the 


repudiation of the other partyasa wrongful putting - 


an end to the contract, and mayat once bring his 
action as on a breach of it; and in such action he will 
be entitled to such damages as would have arisen from 
non-performance of the contract at the appointed 
time, subject however to abatement in respectof any 
circumstances which may have afforded him the means 
of mitigating his loss,” 

"These cases were, of course, decided with 
reference to English Law, but the principle 
enunciated there is,in my opinion, equally 
applicable in India and Burma. In fact 
this principle was followed by Ashworth, J.’s 
own High Court, namely the Allahabad 
High Court, in Raghubar Rai- v. Jaij Raj 
(11), where the learned Judges, who decid- 
ed that case said : 

- “The cases cited by the learned Vakil for the res- 
pe fully support the proposition that the 
reach of a covenant without any actual loss givesa 
sufficient cause of action. Following the above- 
mentioned cases we hold that the plaintiffs, notwith- 
standing the fact that they have not paid any money 
under the decree, dated January 14, 1910, have a cause 
of action in consequence of the breach of the covenant 
to pay Rs. 708 to Sanchi Ram.” 
In the latter part of the judgment, the 
learned-Judges again said: 

“One breach ofa contract cab only furnish one 
cause ofaction and no more. Actual loss when it 
occurs is only one of the results of the breach, and is 
not anactof the party who breaks a contract and can 
therefore sreate no second cause of action.” 

` One would have thought that this decision 
being the decision of a Bench of two 

Judges would have been followed by 

Ashworth, J. but. the learned Judge refused 

todo so. The decision of the learned Judges, 

who composed the Bench, is also in con- 
sonance with the view expressed by Scot- 
land, O. J.in Mansuk Dass v, Rangavva 

(10) (1919) 1 K B 693; 89 LIK B 906; 1991 545; 
25 Com. Cas. 103; 36 T L R 143. i 

(11) 34 A 429; 14 Ind, Cas, 244; 9 AL J 534, 
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Chetti (12)and by Mulla, J. in Steel Brothers 
& Co., Lid. v. Dayal Khatao & Co. (2).. The 
opinions thus opposed to that of Ashworth, J. 
are not only preponderant but weighty and - 
cenvincing. His cwn learned cclleague 
Kanhaiya Lal, J. who heard tke appeal 
with him refrained from referring tos. 24, 
Limitation Act. From .this it may be 
inferred that the said learned Judge did 


‘not agree with the view of Ashworth, J. 


For these reasonsI hold that the breach 
of contract per se gives rise to a cause of 
action. Section 24, Limitation Act, cannot, 
in my opinion, have any control over Art. 
115 or, for that matter, Art. 116. In my 
opinion, s. 24 applies not to suits based on 
contract, but to suits based on tort. The 
illustration to the said section itself gives 
a clear indication of this fact. It embodies 
the following well-known principle recog- 
nized in the law of tort : 

“To constitute a tort, there must be a wrongfulact ` 
committed by a person ; secondly, the wrongful act 
must result in legal damage to another ; and, thirdly, 
the wrongful act must be of such a nature as to give 
rise toa legal remedy inthe form ofan action for 
damages.” 


Ass. 24 has nothing todo with Art, 115 
time for the purpose of limitation must be 
computed from the date on which the con- 
tract was broken, thatis the date on which 
the cause of acticn arose. The suit must, 
therefore, as contended by the learned 
Counsel for the defendant, be held to be 
barred by time. The learned Counsel for 
the plaintiff, however, pleads in the alter- 
native that in view of one of the terms of 
the contract his client could not file a suit 
before he could ascertain his loss. The term 
he relies on is an follows: 

“Failure to take delivery: Seller has the right of 
disposing of the above goods inpart or whole by 
private or public sale at buyer's risk and on buyer's 
account,should buyer fail totake delivery when called 
upon to do soand buyer is responsible for all losses 


_due to non-fulfilment of this contract.” 


This is only, in my opinion the repro- 


` duction, in the words of the parties them- 


selves, of the Explanation to s. 73, Contract 
Act. It dces not mean, as contended by 
the Counsel for the plaintiff that his client 
could not file the suit before the re-sale of 
his molasses. For these reasons I hold 
thatthe suit is barred by time and] dis- 
miss it with costs. 

N. f Suit dismissed. 

(12) 1 MHO R 162, i 
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ALLAHABAD HIGH COURT 
f h Full Bench 
Civil Miscellaneous Case No. 435 of 1936 
September 7, 1936 
SULAIMAN, O. J., Tuom AND RACAHPAL 
SINGA, JJ. 
HARISH CHANDRA— APPLICANT 
VETSUS 
KAVINDRA NARAIN SINHA AND OTAERS 
— Opposite PARTIES 
Companies Act (VII of 1913), ss. 85, 3—Contrazen- 
tion of s. 85, whether amounts to offence—S. 3, 
scope of--Whether it means that High Court is the 
only Court totry as a Court of first instance offences 
due to breaches of provisions in Companies Act— 
Criminal Procedure Code (Act V of 1898), ss. 5, 29, 
194 (1), 526-~-Offence under any other law than under 
Penal Code—Jurisdiction of High Court—Offence 
due to contravention of s. 85, Companies Act—High 


Court. when and how cantake jurisdiction to try it. - 


Contravention of the provisions of s. 85, Com- 
panies Act, amounts toan offence punishable with 
fine. 

The jurisdiction of the High Court referred to in 
s. 3is obviously the jurisdiction exercised by vir- 
tue of the specific provisions ofthe Act and not a 
jurisdiction which may be invoked where merely 8 
criminal offence is declared. It is very difficult to 
say that s. 3 has specifically mentioned tliat the 
High Court would be the Court which should as a 
Court of first instance try persons who have been 
guilty-of an offencs committed on account of 
breaches of the provisions of the sections of the Act, 
e.g, contravention of the provisions of s. 85. 

There isabsolutely no conflict between the provi- 
sions ofs. f and those of s,29, Criminal Procedure 
Code, Sastion 29, merely empowers the High Court, 
when no- Court is mentioned for-any offence under 
any law other than the Penal Code. The mere fact 
that s. 29 empowers the High Court to try such an 
offence does not show that the High Court can take 
cognisance of the offence straight off, try the accus- 
ed and convict him and punish him without follow- 
ing the procedure |laid down in the Oode, In the 
case of offences due to the contravention of the pro- 
visions ofs. 85, Oompanies Act, the High Oourt has 
no jurisdiction to take cognizance and try such offence 
and impose fine. Ifthe case were committed to the 
High Court under s. 194 (1), Criminal Procedure Code, 
or proceedings were started on an application of the 
Advocate-General under s. 194 (2), or were transfer- 
red to it under s. 526, Oriminal Procedure Gode, then 


the High Court would have jurisdiction totry the” 


accuseds; but it would not have jurisdiction to try 
the accused merely on an application made under 
s. 85, Companies Act. 

Mr. B. Malik, for the Applicant. 

Dr. K. N. Katju, Messrs. A. Sanyal, N. 
Upadhiya and Govind Das, for the Oppzsite 
Parties. 

Order—In this case an application was 
filed purporting to be under s. 85, Com- 


panies Act, making allegations against sev- 


eral directors of the Bharat Dharma Syndi- 
cate, Ltd., of Benares. The allegation inter 
alia was that the opposite party who is one 
of the directors had contravened the pro- 


visions of s. 85, Companies Act, inasmuch’ 


as he had acted as a director without pos- 
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sessing qualification shares in accordance 
with Art. 56 of the Articles of Association. 
A question arose as to whether his prose- 
cution could be ordered or whether he could 
be tried, by the High Court. Accordingly 
the following questions have been referred to 
this Full Bench for answers: (1) Are contra- 
ventions of the provisions of the Companies 
Act ‘offences ?’ (2). If so, has the High Court 
jurisdiction to take cognizance of and try 
such offences and to impose the fines presceri- 
bed by the provisions of the Act? Section 85 
(3), Companies Act, like numerous other 
sections of the Act, makes any unqualified 
person, who acts as a director of a company 
“liable toa fine not exceeding Rs. 50 for 
every day,” ete. Itis noteworthy that this 
section does not say that the Court hearing 
an application can impose such a fine on 
the person, but merely declares that such 
a person shall be liable toa fine. Similar 
words have been used in other sections of 
the Act. There can be no doubt, therefore, . 
that a contravention of the provisions of 
s. 85, Companies Act, is an offence which 
is punishable with fine. The answer to the 
first question referred to us must, therefore, 
be in the affirmative. 

The second point referred to us raises the 
question as to whether the High Court has 
not only jurisdiction to try a person for an 
offence committed under any of the sections | 
of the Companies Act, but also whether 
the High Court can itself in the first in- 
stance take cognizance of the offence and 
try the accused and convict him and punish 
him. The learned Advocate for the appli- 
eant has urged before us that the High 
Court is the Court which has been specifi- 
cally mentioned in s. 3, Companies Act, as 
being empowered to try such persons. But 
s. 3 (1) merely provides that the Court hav- 
ing jurisdiction under this Act shall be 
the High Court having jurisdiction in the 
place at which the registered office of the 
company is situate. The jurisdiction of the 
High Court referred toin s.3 is obviously 
the jurisdiction exercised by virtue of the 
specific provisions of the Act-and not a 
jurisdiction which may be invoked where 
merely a criminal offence is declared. It is 
very difficult to say that s. 3 has specifically 
mentioned that the High Court would be 
the Court which should, as a Court of first 
instance, try persons who have been guilty 
of, an offence committed on account of 
breaches of the provisions of the sections of 
the Act. | , 

On behalf of the opposite party it was 
first suggested that 5. 278 (1) which lays — 


Ba 


down that no Court inferior to that of a 
Presidency Magistrate or a Magistrate of 


the first class shall try any offence against: 


the Act, shows thatthe Magistrates are men- 
tioned as a Court which should try such 
offences. We are unable to accept this 
contention. All that s. 278 lays down is 
that no Court of a grade inferior to that 
of certain Magistrates shall have power to 
try such offences. It does not say that any 
Particular Magistrate or the Sessions Oourt 
or the HighCourt shall try such offences. 
Sub-section (2) of that section refers to the 
Presidency Towns of Calcutta, Madras and 
Bombay and has no application to this 
High Court. It therefore follows that the 
Companies Act does not mention any par- 
ticular Court which would have jurisdiction 
to try offences under s. 85 and other sections’ 
of the Act. Great reliance has been placed 
by bcth the learned Counsel cn s. 29, Crimi- 
nal Procedure Code. Mr. Malik has contended 
before us that under s. 29 (2), the High 
- Court kas been declared to be one of the 
Courts which is to try such an offence and 
that there are no restrictions in it. On the 
other hand, Dr. Katju has contended that 
the High Court cannot take cognisance of 
such au offence, unless and until there has 
been a commitment to it. 

It seems to us that there is absolutely no 
conflict between the provisions of 8.5 and 
those of s. 29, Criminal Procedure Code. 
Section 29 merely.em powers the High Court, 
when no Oourt is mentioned for any offence 
under any law other than the Indian Penal 
Code, to try such offences. Section 5 (2), 
on the other hand, lays down that all of- 
fences under any other law shall be in- 
vestigated, inquired into, tried and other- 
wise dealt with according to the same pro- 


visions, etc. The mere fact thats. 29 em- . 


powers the High Oourt to try such an 
offence does not show that the High Court 


càn take cognisance of the offence straight ` 


off, try the accused and convict him and 
punish him without following the procedure 
laid down in the Code. Indeed we are of 
opinion that there are elaborate rules of 
procedure laid down in the Code regulating 
the trial of accused persons, and itis im- 
perative that they should be followed. 
Ordinarily under s. 177 every offence is to 
be inquired into and tried by a Court with- 
in the local limits of whose jurisdiction it 
was committed. Then a Magistrate is em- 
powered to take cognizance of an offence 
under s. 190. Section 193 lays down how 
a Odurt of Session can take cognizance of 


ah offence when the-accused had been com--- 
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mitted to it by a Magistrate. Section 194 
(1) then provides that the High Court may 
take cognizance of any offence upon a com- 
mitment made toit in the manner here- 
inafter provided. The word “may” ‘has 
obviously been used to give to the High 
Court a discretion to take cognizance of 
such an offence when a commitment has 
been made toit or to direct that a com- 
mitment may be made to the Sessions 
Court. It does not imply that the High 
Court can without any commitment made 
to it, take cognizance of an offence straight 
off. The reason why the language of s. 193 
has not been reproduced in s. 194 is that: 
there is another method by which the High 
Court can take proceedings, namely, on, 
an application made by the Advocate-. 
General. 

There would: be considerable difficulties ' 
if we were to lay down that an application ` 
of this kind can he filed in the High Court. 
and the accused person tried straight off, 
here. In the first place, the High Court 
ordinarily tries accused persons with the 
aid of a jury, though in certain other cases 
the procedure may be different. In the - 
next place, an accused person is entitled to 
a right of appeal when he has been con- . 
victed and punished and a large fine im- 
posed upon him. Ifhe isconvicted by a 
Judge of this Court, there would be no fur- 
ther appeal. Olauses 16 and 17, Letters 
Patent, also do not show that the High Court 
has any such original jurisdiction as is 
suggested on behalf of the applicant. We 
are therefore of opinion that the application - 
made to this Court has been misconceived.- 
Tt was not a case of the winding-up of a Com- 
pany where in the course of the enquiry the. 
Company Judge came to the conclusion that 
an offence has been committed in which event 
he may order an enquiry under s. 237, 
Companies Act. The matter is not pending 
before the High Court at all and the Court . 
has been moved for the first time by ap- 
plicant. We therefore think that if the case:. 
were committed to the High Court under 
s. 194 (1), Criminal Procedure Code, or pro-. 
ceedings were started on an application of- 
the Advecate-General under s.. 194 (2), or. 
were transferred to it under s. 526, Criminal 
Procedure Code, then the High Court would - 
have jurisdiction to try the accused: but 
that it would not have jurisdiction to try 
the accused merely on an application made ' 
under s. 85, Companies Act. The answer- 
to the second question referred to us is- 
therefore in the negative. 

D,- i Answer accordingly. 
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CALCUTTA HIGH COURT 

Civil Appeal Ne. 73 of 1935 
June 10, 1936 
EDGLEY, J. 

RADHA. SUNDAR ROY AND ANOTHER— 
DEFENDANTS—ÅPPALLANTS 
VETSUS 
SAKTIPADA ROY — PLAINTIFR — RESPONDENT 

Specific Relief Act (I of 1877), s. 39—Suit for can- 
cellation of instrument—-Property covered by insiru- 
ment transferred before suit—Suit, maintainability 
of—Test in such cases, 

It cannot be laid down as a rule of law that in 
no case can 9 man, whohas parted with the pro- 
perty in respect of which a void or voidable instru- 
ment exists sue to have such instrument cancelled. 
The true test in such a case is reasonable appre- 
hension of serious injury. Consequently a suit for 
cancellation of an instrument of transfer of land 
by a person who has transferred his interests in the 
land to another before suit, is maintainable. Iyya- 
ppa v. Ramalakshmamma (1), followed. 

C. A. from appellate decree of the 
Sub-Judge, Murshidabad; dated June 
93, 1934. 

Messrs. Rajendra Chandra Guha and 
Mahendra Kumar Ghose, for the Appel- 
lants. : 

Messrs. Panchanan Ghose and Bhupendra 
Narayan Bera, for the Respondent. 


Judgment. - In the suit out of which this 
appeal arises the plaintiff sued the defen- 
dants for the cancellation of an ekrarnama 
which, according to his case, had been 
forged by the principal defendants. This 
document is said tohave been executed on 
August 3,193], and was presented for regis- 
tration on September 9, 1931. The land 
covered by the ekrarnama originally belong- 
ed to the maternal grandfather of the plain- 
tif and subsequently it devolved upon 
Nagendrabala Dasi, his maternal grand 
mother from whom he inherited it. On 
August 29, 1931, he sold this -property to 
Rajendrabala. The contention of the defen- 
dants was to the effect that the ekrarnama 
was a geuine one and that, in any event, 
the pfaintifi's suit was not maintainable 
having regard to the provisions of s. 39, 
Specitic Relief Act. Both the Courts below 
found that the ekrarnama was a forged 
document and, this being the case, they 
decreed the plaintiff's suit. Jt has been 
faintly argued by the learned Advocate 
for the appellants in this case that the find- 
ings of fact with regard to the genuineness 
of the ekrarnama have been reached by the 
Courts below afterinsufficient consideration 
of the evidence. From a reference to the 


judgment of the learned Munsif and that 
of the learned Subordinate Judge it ap- ' 
pears, however, that the evidence was very - 
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carefully discussed in all its bearings and 
Tam of opinion that the findings of fact at 
which the Couris below have arrived with 
regard to the genuineness of the ekrar- 
nama cannot be challenged in second ap- 
peal. It is, however, urged that, in any 
event, the plaintiff's suit was not maintain- 
able in view of the provisions of s- 39, 
Specific Relief Act. This section provides 
that: 

“Any person against .whoma written instrument 
is voidable, who has reasonable apprehension that 
euch instrument, if left outstanding, may cause him 
serious injury, may sueto have it adjudged void or 
voidable,” h : ; 

In the case out of which this appeal arises 
it is admitted that the plaintiff. has parted 
with his interest in the property by reason 
of the kobala executed in favour of 
Rajendrabala on August 29,1931, and it 
has been argued that, in these circumstances 
and having regard to the decision of the 
Madras High Gourt in Iyyappa v. Rama- 
lakshmamma, (1) no suit would lie under 
s. 39, Specific Relief Act. The learned 
Judges, in the case ciled above, stated that 
they were of opinion that the bare possi bility 
of the plaintiff being sued in an action for 
damages would not entitle the plaintiff who 
had divested herself of all interest in the 
property to maintain the suit. This case 
was considered by the Bombay High Court 
in Kotrabassappaya v. Chenvirappaya, (2). 
Jn the latter case a suit had been brought 
by the Swami of a mutt to avoida jimma- 
patra whereby he had made over the 
management of the mutt properties to a 
certain person. It was alleged that the 
conditions contained in the jimmapatra had 
not been carried out and after this deed 
had been executed, the Swami transferred 
the property covered by the jimmapatra to 
a third person. In the judgment of the 
Court in the case last cited above Farran, 
C. J., made the following observations :— 

“It appears,to us that, if the document is not can- 
celled . . . the purchaser may sue the original plain- 
tiff for a return of his purchase money, if he cannot 
get possession of the linds by reason of the defendant 
holding them under the jimmapotra, and that thus 
the original -plaintiff may have had reasonable ap- 
prehension of permanent injury. He was also in 
danger of the defendants suing him in respect of the 
lands of which the defendants had not detained pos- 
session, for it does not appear that the, defendant 
has detained possession of all the lands; and there 
is lastly the suggested risk that the added plaintiff 
may not act fully up to the terms of his purchasé 
and that the original plaintiff may be in a position 
to resume the lands.” : i 

In the case out of which the present ap- 
peal arises it is alleged in the plaint that 

(1) 13-M 549] oe pi 

(2) 23 B 375, 
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Rajendrabala is in possession of the pro- 
perty covered by the ekrarnamec, whereas 
in the written statement it is alleged that 
the defendants. are in possession of this 
property. This being the case the possi- 
bilities of injury to the plaintiff are almost 
precisely similar to those to which reference 
has been made in Farran, C. J.’s judgment 
in Kotrabassappaya v. Chenvirappaya, (2°, 
the case cited above, and it would follow 
that as far as the plaintiff is concerned, 
there exists a reasonable apprehension of 
serious injury. In discussing the decision 
of the Madras High Court in Iyyappa v. 
Ramalekshmamma (1) the learned Chief 
Justice of the Bombay High Court further 
stated that : 

“We are not prepared to follow it if itwas intended 
to lay it down, asa rule of law, that inno case can 
a man, who has parted with the property in 1espect 
of which a void or voidable insirument exists, sue to 
have such instrument cancelled,” $ 
and his Lordship went on 
that : 


“The true test in a case of this sort is reasonable 
apprehension of serious injury”. 


I am entirely în agreement with the line 
of reasoning which has been adopted in tke 
Bcmbay case cited above and, in these 
circumstances, I am of cpinion that the 
decisicn of the lower Appellate Court is 
correct. The judgment and decree of the 
Jearned Subordinate Judge will therefore 
be affirmed and this appeal is dismissed 
with costs. Leave to appeal ‘under s. 15, 
Letters Patent, is refused. 

N. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 322 of 1932 
May 5, 1936 
HARRIES AND Ganca Natu, JJ. 
RAMESHWAR NATH—Derenpantr— 
APPELLANT ` z 
VETSUS 
Musammat AFTAB BEGAM AND ANOTAER— 
PLAINTIFFS AND ANOTHER—DEFENDANT — 
RESPONDENTS 
- Transfer of Property Act (IV of 1882), s. 53— 
Transfer by Muhammadan husband in favour of 
wife in consideration of dower debt, value trans- 


Jerred being egual to debt—Transaction held could 
not be impeached—Suits Valuation Act (VII of 


1887), s. 8— Suit for declaration that property is not- 


liable for attachment in execution of decree—Value 
of property more than decretal amount—Value of 
suit for purposes of. jurisdiction is determined by 
decretal amount. 
Where a Muhammadan husband made a transfer 
of prcperty in favour of his wife in Lieu cf a real 
fone debt equal to the value of the property trans- 
eyred ; ; g 
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Held, that though the transaction in the present 
case did adversely affect the body of creditors by 
reason of thefact that one creditor was preferred, 
such does not affect the validity of the transfer there 
being no question of insolvency in this case and the 
transfer could not be impeached, being for valuable 
consideration and genuine. Musahar Sahu v. Lala 
Hakim Lal (1), Mina Kumari Bibi v. Bijoy Singh 
Dudhuria (2) and Mahadeo Lal-Jwala Prasad v. 
Bibi Maniren (8), relied ou. [p 58, col. 2] | 

In a suit for a declaration that property is not 
liable to attachment and sale in execution of a dec- 
ree, where the value of the property is in excess of 
the amount claimed in execution of the decree, the: 
value of the suit for purposes of jurisdiction is not 
the value of the property but the decretal amount. 
Mool Chand-Motilal v. Ram Kishen (1), followed. [p. 
59, col 1.) 


F.C. A. froma decision of the Sub-Judge, 
Pilibhit, dated May 12, 1932. 

Mr. B Malik, for the Appellant. 

Mr. A. M. Khwaja, for the Respondents. 

Judgment—This is a defendant's first 
appeal against a decree passed by the learn- 
ed Subcrdinate Judge of Pilibhit. The 
plaintiff's suit was for a declaration that 
she was the owner in possession of certain 
property detailed in Sch. A of the plaint, 
and that the property detailed in Sch. B of 
the plaint was property belonging to her 
which she had made wakf and tbat both 
the properties were not liable to be attach- 
ed and sold in execution of a certain decree- 
held by defendant No. 1 against defend- 
ant No. 2. Plaintiff No: 1 Musammat Aftab 
Begam, was the second wife of defendant 
No. 2. According to her the amount of 
dower due to her upon her marriage to 
defendant No. 2 had been fixed at Rs. 30,000 
and such dower was declared to be prompt. 
lt was her case that nothing had been 
paid in discharge of this liability until 
March 8, 1919, when her husband, defend- 
ant No. 2, in part satisfaction of this prompt 
dower debt due to his wife, transferred the 
property detailed in Sch. A to her. The 
property transferred was stated to be worth 
Rs. 3,000 and as a result of this transaction 
the dower debt was reduced to that extent. 
As regards the property set out in Sch. Bit 
was the plaintifi’s case that she had pur- 
chased this property on May 25, 1919, in 
an auction sale in execution proceedings 
which had been brought by a decree-holder 
Chhotey Lal against defendant No. 2. This 
property set out in Sch. B had been made 
wakf by the plaintiff and consequently it 
was claimed in this suit that neither the 
properties in Sch. A nor Sch. B belonged to 
defendant No. 2 and therefore they were 
not liable to attachment and sale under any 
decree held by defendant No. 1 against de- 
fendant No. 2, ; 
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A number of defences were raised and 
it will be necessary shortly to deal with 
some of them. In the first place it was 
said that the real owner of both these pro- 
perties was defendant No. 2, and that in 
year 1919,no dower debt was due tothe 
plaintiff. It was the defendants’ case that 
the dower arranged to be paid to the plaint- 
iff was a sum of Rs. 2,000 and that such 
was not due until the death of defendant 
No. 2 or upon the latter divorcing his wife. 
In the second place it was alleged that the 
transfer by defendant No. 2 to the plaintiff 
of property mentioned in Sch. A was a 
purely fictitious transaction which was en- 
tered into with a view to defrauding his 
numerous creditors. Lastly it was contend- 
ed that the suit was cvervalued and that 
the proper valuation was Rs. 1,300 and con- 
sequently the plaint should have been 
presented in the Court of the Munsif. 

The learned Subordinate Judge did not 
decide the question of the valuation of the 
suit and considered the case upon its 
merits. Hefound asa fact that the dower 
due to the plaintiff was Rs. 30,000 and that 
sucù dower was prompt. He further found 
that at the date.of this transfer to the 
plaintiff, viz.. March 8, 1919, the whole sum 
was due by way of dower and that the 
transfer in dispute was executed by de- 
fendant No. 2 in favour of the plaintiff in 
part satisfaction of his legal liability to 
her. The learned Subordinate Judge was 
of opinion that at this time defendant No: 2 

- was heavily indebted to other creditors and 
that this transfer may have affected the in- 
terests of such creditors, but nevertheless 

_ he held, that the transaction was a genuine 
and bona fide one and therefore was valid 
and effectual in spite of the fact that de- 
fendant No. 2 had numerous other creditors. 
With regard to the property specified in 
Sch. B the learned Subordinate Judge held 
that this property belonged to the plaintiff 
andehad been purchased by her from 
Chhotey Lal on January 7, 1931. He also 
held that the properly had become wakf 
and did not in any way form part of the 
estate of defendant No. 2 which could be 
attacked in executicn of any decree obtain- 
ed against him. 

Tt has been urged by Counsel for the ap- 
pellant that the evidence with regard to the 
existence of a prompt dower debt of 
Rs. 30,600 is not satisfactory and should 
not have been accepted by the learned 
Subordinate Judge. Itis pointed out that 
defendant No. 2 executed a document 
which was subsequently registered where- 
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by he undertook to pay to the plaintif a 
nsm of Rs. 75 per mensem by way of 
kharach pandan or pocket expenses. In 
this document no mention is made of any 
dower debt and it is said that it is some- 
what strange that if a large sum of 
Rs.-30,000 had been agreed to be paid, that 
no mention of it was made in this or any 
other document. It is not unusual to find 
that the liability to pay dower or the amount 
of such dower is not made the subject- 
matier of any written document, and the 
absence of any reference to such dower in 
a document relating to pocket expenses does 
not really affect the matter. The plaintiff 
herself gave evidence to the effect that her 
dower was agreed at Rs. 30,000 and that 
such was to be prompt and this evidence 
was corroborated by respectable witnesses 
who were at the nikah ceremony and who 
were in a position to know the arrange- 
ments made between the parties. Evidence 
was called on behalf of the defendants 
with a view to showing that the dower was 
fixed at the very much smaller sum of 
Rs. 2,000 and that such was deferred, but 
the learned Subordinate Judge had no 
hesitation in rejecting this evidence. It is 
quite clear from the agreement with regard 
to kharach pandan that the parties were in 
very ccmfortable financial circumstances 
and that being sc, a deferred dower of 
Rs. 2,000 is small. Further, on April 30, 
1927, the plaintiff executed a deed of re- 
linquishment whereby she relinquished the 
remaining Rs. 27,000 of her dower of 
Rs. 30,000 to defendant No. 2. If the dower 
had not been fixed at Rs. 30,000, lhe execu- 
tion of this document is inexplicable. ‘In 
our judgment the evidence as to the dower 
debt is all one way and we entirely agree, 
with the learned Subordinate Judge's find- 
ing that it was Rs. 30,000 and that it was 
prompt. 


It is no one’s case that in the year 1919 
any dower had been paid and the learned 
Subordinate Judge accepted the plaintiff's 
version that at the date of transfer to her 
of the property detailed in Sch. A, viz., 
March 8, 1919, there was a sum of Rs. 30,000 
due and that the transfer of the property in 
question was made in part satisfaction of 
that liability. The value of the property is 
alleged by the plaintif to have been 
Rs. 3,000 and the learned Subordinate 
Judge has accepted this as a fair estimate 
of the value of the property. An attempt 
was made by the defendant to show that 
the properly included a residential house 


e them; 
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and that therefore the súbject-matter of 
transfer was worth much more than Ra. 3,000 
but the learned Subordinate Judge was 
satisfied that this residential house was not 
included in the transfer and that Rs. 3,000 
“wasa very fair estimate of the value of the 
` property transferred. Again there is little 
that can be said against this finding as the 
evidence amply supports it. We therefore 
agree with the learned Subordinate Judge 
that the property transferred on March 8, 
1919, was of the value of Rs.3,000 and no 
more. 

16 was also in evidence that this transfer 
of the property set out in Sch. A to the 
plaintiff on March 8, 1919, was immediately 
acted upon and that the plaintiff took pos- 
session of the same and had remained in 
such possession. These facts cannot serious- 
ly be challenged by the defendant and 
therefore it is clear that this transfer was a 
perfectly bona fide and genuine one. We 
are satisfied that at the date of transfer 
Rs. 30,000 was due and owing to the plaint- 
if. Weare further satisfied that the valua- 
tion of the property was a fair and reason- 
able one, and that after the transfer the 
plaintiff took possession and remained in p^s- 
session. If the transfer was a bogus and a 
fictitious one, such would never have been the 
case. The whole of the facts as found by the 
learned Subordinate Judge, and as we find 
them, point inevitably to the conclusion 
that this was u bona fide transaction enter- 
ed into by defendant No. 2 with a view 
to discharging, to some extent. his liability 
to his wife. >` 


It was contended, however, in the lower 
Court that this transaction could not be 
sustained by reason of the fact that it had 
very materially affected the interests of the 
o'her creditors. In a sense defendant No. 2 
did prefer his wife tohis other creditors 
as he transferred property to her in satis- 
faction of her debt and consequtently such 
property no longer remained available ‘for 
the other creditors. Merely preferring oné 
creditor to another does not bring the 
transaction within s. 53, Transfer of Pro- 
perty Act, Sub-s. 1,8 
Property Act, provides : 


“Every transfer of immovable property made with 


intent to.defeat or delay the creditors of the trans-. 
feror shall be voidable at the option of any creditor- 


so defeated or delayed.” 


“The effect of this provision has been con- 


sidered in numerous cases and itis only 


necessary shortly for us to refer to three of 
In Musahar Sahu vi Lala : Hakim- 


‘cannot be impeached under s. 


53, Transfer of 
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Lal (1), their Lordships of the Privy Coun- 

cil held that atransfer which defeats or 

delays creditors is not an instrument which 

prefers one creditor to another, but an in- 

strument which takes property from the 

creditors for the benefit of the debtor. The 

debtor must nol retain a benefit for him- 

self. He may pay one creditor and leave 

another unpaid. Consequently, when it was 

found that the transfer impeached was 

made for adequate corisideration in satisfac- 

tion of genuine debts and without reserva- 

tion of any benefit to the debtor, it follow- 

ed that no ground for impeaching it lay 

in the fact that the plaintiff-appellant who 

was also a creditor, wasa loser by pay- 
‘ment being made to the preferred creditor, 

there being in the case no question of 

bankruptey. This of course’ was a case 

upon s. 53 before the recent amendments 

but in our view the pronouncement of the 

Board applies with equal force to the amend- 

ed section. A similar. view was expressed 

by their Lordships of the Privy Ccuncil - 
in a subsequent case, Mina Kumari Bibi v. 

Bijoy Singh Dudhuria (2). These two cases 

were followed and applied by the Patna 
High Court in Mahadeo Lal Jwala Prasad 
v. Bibi Maniran (3). In that caseit was 
held that a transfer of property Ly a Mu- 
hammadan husband in favour of his wife 
in lieu of a real dower debt equal to or 
exceeding the value of properly transferred 

53, Trans- 

fer of Property Act, 1882, on the ground 

that it defeated or delayed other creditors ' 
so long as it was a genuine transfer. The 

facts of the present case cannot be dis- 

tinguished from the facts of the Patna . 
case Mahadeo Lal Jwala Prasad v. Bibi 
Maniran (3) which we have cited and fallow-. 
ing that case and the decisions of .the 
Privy Council to which we have referred, 
we are of opinion that though the transac- 
tion in the present case did adversely affect’ 
the body of creditors by reason of * the: 
fact that one creditor was preferred, such 
does not affect the validity of the transfer 
as there is no question. of insolvency in this’ 
case. 


(1) 43 C 521; 32 Ind. Cas. 343; A IR 1915 P ©’ 
115; 43 I A103; 30M LJ 116; 3 L W 207; 2 0 W 
N 393; 14A L J198; (1916) 1 M W N 198; 19M L- 
T 203; 23 © L J 406; 18 Bom. L R 37 8 (PO). 

. (2) 44.0 662; 40 Ind. Cas. %2; AI R1916 P O 
238; 441A 72; 1 P LW 425; 5LW 711; 32 MLJ 
425; 21 GW N 585; 21 MLT 344; 15 A L J 382; ° 
25 CL J 508; 19 Bom. LR 424; (191 7M WN 473 
z (12 Pat. 297; 145 Ind, Cas. 213: AT R 19 33 Pat, 


281; 14 P LT 611; 6R P 142. 
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“Once it is held that the transfer of 
March 8, 1919, is a bona fide -and genuine 
transfer for valuable consideration, the 
plaintiffs claim in this case cannot be 
resisted. In our view the plaintiff estab- 
lished beyond all doubt that she was the 
owner in pessession of the property speci- 
fied in Sch. and that such could 
not be attached and sold in execution of a 
decree held by defendant No. 1 against 
defendant No. 2. It cannot be argued that 
the findings of the learned Subordinate 
Judge with regard to the properties speci- 
fied in Sch. Bare not well-founded. It is 
clear that the plaintiff was the owner of 
these properties and that she had made a 
wakf. They were not the properties of de- 
fendant No. 2 atthe time of attachment 
-and sale and consequently the plaintiff was 
entitled to the declaration asked for. Lastly 
it has been contended before us that this suit 
should never have been brought in the Court 
of the learned Subordinate Judge and thal. 
it should have been instituled in the Court 
of the learned Munsif who had jurisdiction 
to deal with the matter. For the purposes of 
jurisdiction the suit ws valued at Rs. 6,000, 
which the plaintiff says is the value of the 
properly attached,: but on the other hand 
it is beyond doubt that the amount of decrea’ 
sought to be enforced against the property 
was Rs. 1,300. It has been urged by the 
present appellant that the decretal amount 
determines the valuation of the suit and 
not the actual value of the property. In 
our judgment that contention has now 
been established beyond all doubt by a 
Full Bench decision of this Court in Mool 
Chand Motilal v. Ram Kishen (4). 

In ihat case it was clearly laid down that 
ina suit for a declaration that property is 
not liable to attachment and sale in exe- 


cution of a decree, where the value of the. 


properiy is in excess of the amount claimed 


in execution of the deeree, the value of 


the suit for purposes of jurisdiction is not 
the value of the property but the decretal 
amount. In this case, therefore, the value 
of the suit was Rs. 1,300, and not Rs. 6,000. 
It is quite clear as faras the merits are 
concerned, that the present appellant has 
not suffered by reason of the fact that the 
suit was instituted in the Court of the 
learned Subordinate Judge. He had the 
advantage of having the case tried by a 


more senior and more experienced judicial- 


officer. However, as the case was decided 


(4) (1933) AL J 222; 143 Ind. Cas 275; 


A 


Œ 


2 5A I R 
WB) 249; 55- A 815; Ind: Rul. (1933) All. 215. 
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against him he did suffer to some extent by 
reason of the fact that the costs were based 
not upon a sum of Rs. 1,300 but upon a 
sum of Rs. 6,000. The suit being for a 
declaration the court-fee would be the same 
for suits of both these valuations but quite 
obviously Counsel's fee in a suit for 
Rs. 6,000 is very much greater than the 
fee in a suit for Rs. 1,300. In our view 
the present appellant is entitled to some 
relief with regard tothe costs in the Court 
below and we think that the Counsel's fee 
awarded to the plaintiff in the Court below’ 
should be assessed on Rs. 1,300 and not 
on Rs. 6,000. With this slight variation, 
the decree of the Court below is affirmed. 
In the result, therefore, we allow this appeal 
to this. extent and this extent only that: 
the Counsel’s fee payable by the defendant 
io the -plaintiff in the Court below must be 
assessed on a Valuation of Rs. 1,300 and 
not Re. 6,000. The present appellant has. 
substantially failed on all the issues in this 
Court, and he must, therefore, pay to the 
respondents the costs of this appeal. 
D. Appeal partly allowed. 


eed 


MADRAS HIGH COURT 
Letters Patent Appeal No. 100 of 1935 
September 4, 1936 
PANDRANG Row AND K. S. Menon, JJ. 
MARINA MANGAMMA AND OTHERS 
-—APPELLANTS : 
versus 
MUTHIYALA DORAYYA AND OTHERS 
— RESPONDENTS 

Hindu Law~Gift—Gift to female— Estate con- 
veyed, whether absolute or limited—Allotment of 
share to widowed childless daughter on partition— 
Daughter, whether gets absolute or limited estate— 
Construction’ of gift—Principles `œ — 

Where during the partition of a joint Hindu’ 
family in the lifetime ofthe father a share was 
given to a widowed daughter who had no children 
and there was nothing to show that she was given 
an absolute estate in it: ' 

Held, that the widowed daughter obtained only 
a limited estate inthe property allotted to her, 

The general rule inthe case of a gift made to a 
Hindu female by her male relations is that in con- 
struing a deed of such gift, the Court is entitled 
to assume that the donor intended the donee to 
take a limited estate only unless the contrary ap- 
pears from the deed. There is no distinction in this 
respect between gifts made by a husband to his- 
wife and gifts made by a Hindu father to other 
female relations. Mahkamed Shumsook v. Shewukram 
(1), explained. 


` L. P. A. against the judgment of Mr. 
Justice Varadachariar, dated March 28, 1935, 
in’ Second Appeal No. 610 of 1931, preferred 
to the High Court against the decree of the 
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Court of the Subordinate Judge of Coco- 
nada in Appeal Suit No. 90 of 1928 prefer- 
red against the decree of the Court of the 
District Munsif of Peddapur, in Original 
Suit No. 309.of 1926. 

Messrs. V. Govindachari and N. Vasudeva 

ao, for the Appellants. 
OMe G. Lakshmanna and G. Chandra- 
sekara Sastri, for the Respondents. 

Pandrang Row, J.—In this Letters 
Patent Appeal the only question for us 
to decide is whether the view adopi- 
ed by Varadachariar, J., namely that in the 
absence of direct evidence one way or the 
other there is no presumption as to the 
quantum of interest which a Hindu female 
takes in respect of immovable property 
given to her, is right or not. | 

The case is one in which during the par- 
tition in the lifetime of the father one of 
the shares was given to the widowed 
daughter who had no children. The plaint- 
iffs claim that the properties were given to 
her for life only as maintenance and the 
daughter claims that they were given to her 
as an absdlute estate with full powers of 
alienation. The suit was one to declare that 
the deed of gift executed bythe widow in 
favour of certain of her nephews is not valid 
and binding on the- plaintiffs after her 
death. It would appear that the lower- Ap- 
pellate Court, that is, the Subordinate 
Judge, was under the impression that there 
was a presumption in favour of the widow in 
a case like this and that the burden of prov- 
ing thatthe properties were given to the 
1st defendant only for her life was upon the 
plaintiffs. Varadachariar, J., however, 
thought that in a sense there is a presump- 
tion that properties given to a female are 
given only with limited rights and not 
with absolute rights, nevertheless, in a case 
of this kind the question of the quantum of 
interest has io be decided independently of 
any particular presumption or any parti- 
cular view as regards onus of proof. In 
other words, he was of opinion that the de- 
cision must take inte accouht the surround- 
ing circumstances and the notions and 
dispositions of the parties to the transaction 
in the course of which these properties 
came to the widow. The general rule in 
the case ofa gift made to a Hindu female by 
her male relations is that in construing a 
deed of such gift the Court is entitled to 
assume that the donor intended the donee 
to take a limited estate only, unless the con- 
trary appears from the deed. The basis of 
the rule, as stated in Mulla’s principles of 


- e Hindu Law, VIN Edition, at page 467, is that 


MARINA MANGAMMA V. MUTHIYALA DORAYYA (M-ADR.) 


166 10° 


females, as a rule, take only a limited satate 
in property inherited by them from male 
relations, and the donor must be presumed 
to have made the gift with that fact, present 
tohis mind. The learned author then 
refers to the leading case on the subject, 
namely, Mahomed Shumsook v. Shewukram 
(1) and goes on to observe that though the 
rule thus laid down by the Privy Council 
applies alike to all females who takea 
limited estate in property inherited by them, 
the Courts of India, have following the 
spirit of the texts referring to stridhana, 
drawn a distinction between cases where a 
gift of immovable property is made by the 
husband to his wife, and those where it is 
made by a Hindu father to other female re- 
lations. Thelearned author observes: that 
there is nothing in Mahammad Shumsool's 
case (1) to justify this distinction, the rule 
laid down there being one which purports 
to apply to allfemales who take a limited 
estate in property inherited by them, and he 
refers to the fact that in a subsequent case 
the Judicial Committee applied. the rule 
where a bequest had been made to a deugh- 
ter and he concludes that it is, therefore, 
difficult to support the distinction made by 
the High Courts inIndia. Apart from these 
observations of the learned author which 
are entitled lo much weight, nothing has 
been brought to our notice from which it. 
can be gathered that the Judicial Commit- 
tee has in any way confined the rule laid 
down in Makommed Shumsook v. Shewuk- 
ram (1) to gifts or bequests made by a 
husband to his wife or held that it would 
not apply to giftsor bequests by other re- 
lations. The rule itself is based on the 
general principle, that, where the terms of 
a grant areambiguous or where there is 
no grantin writing, it is permissible, in 
order to find out the intention of the grantor 
to look tothe surrounding circumstances of 
the transaction; and the notions and ideas 
of the grantor would be one of such “cir- 
cumstances to be taken into consideration. 
It is not seriously contended that the rule 
if applicable when there is a grant in writ- 
ing is inapplicable when there is no grant 
in writing, asin this case. If that rule is 
to be applied to the present case, there can 
be no doubt that the conclusion arrived at 
by our learned brother is right. All the 
circumstances point to the conclusion that 
it could not have been intended to give an 
absolute estate to a childless widow and 
that the properties must have been given 
(D2IA7;14BLR 226,22 W R409; 3 Sar. 405- 
3 Suther 43 (PO). 5 
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to her only for her life. We, therefore, see 
no reason to interfere in appeal with the de- 
cision of Varadachariar, Ja in this case. 
The Letters Patent Appeal is accordingly 
dismissed with costs. 

A. Appeal dismissed. 





ALLAHABAD HIGH COURT 
Full Bench. 
Second Civil Appeal No. 1529 of 1933 
August 31, 1936. ` 
SULAIMAN, O. J., THOM AND Bennet, JJ. 
Musammat ANTO—PLAINTIFE—A PPELLANT 
versus 
Musammat REOTI KUAR AND oraERs— 


DrFENDANTS—RESPONDENTS 
Muhammadan Law—Guardianship—Alienation by 


de facto guardian of immovable property of minor - 


~~ Alienation, whether vord—Subsequent ratification 
by minor on attaining majority—Whether acts as 
estoppel—Evidence Act, (I of 1872), s. 115. : 

A transaction amounting to an alienation of ‘an 
immovable property belonging to a Muhammadan 
. minor by the de facto guardian of the minor is 

void and there can be no question of its ratifict tion 

by the minor on attaining majority. There can, there- 
fore, be no estoppel on account of any such. rati- 
- fication and the transaction can be subsequently 
challenged by the minor when he attains majority 
or by his transferees. Muhammad Muzamil Ullah 

Khan v. Mithu Lal (6), referred to. Imambandi v. 

Mutsaddi (1), Matadin v. Ahmad Ali (2) and Muham- 

mad Ejaz Hussain v. Muhammad Iftikhar Hussain 

(4), relied on. 


S. C.A. from the decision of the Sub- 
Judge, Moradabad, dated September 7, 1933. 


Mr. Mushtag Ahmad, for the Appellant. 
Mr. Panna Lal, for the Respondents. 


Judgment.—This was a suit by Musam- 
mat Anto for recovery of certain arrears of 
maintenance allowance by enforcement of 
a charge alleged to have been created 
under a hypothecation bond executed cn 
behalf, of her sons by ihe eldest of them. 
The contention raised on behalf of the 
defendants, who are subsequent transferees, 
was that the de facto guardian had no 
authority and power to- hypothecate the 
‘property belonging to the minors, and that 
accordingly, no valid charge was created, 
The trial - Court decreed ithe suit, but on 
appeal the lower Appellate Court came to 
the conclusion that thedeed of agreement 
under which the property in suit had been- 
secured forthe payment of the mainten- 
ance allowance was void and invalid and 
could not be enforced against the subse- 
quent transferees to the extent of the 
shares of the defendants Nos. 2 to, 5, who 
had been minors atthe time. It appears 
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that the property had originally belonged 
toone Shaikh Abu who, on his death left 
two daughters, a wife and five sons, and 
the property was divided as a result of 
what is called a panchayat among these 
A sale-deed for Rs. 5,000, was 
executed by the mother and daughters in 
favour of defendants Nos. 1 to 5, and the 
hypothecation bond was executed by the 
eldest son, on behalf of himself and his - 
minor brothers agreeing to pay certain 
monthly allowances to the mother and 
creating acharge onthe entire immov- 
able properties for that amount and there 
was a deed of relinquishment executed by 
the mother and the two daughters’ under 
which they gave up allinterest in movable 
and immovable properties. 


Subsequently on attaining majority the 
sons made two transfers on June 24, 1921, 
and October 27, 1926, in favour of the 
contesting defendants. In this suit the sons 
admitted that maintenance allowances had 
been paid to the mother for six years, 
but said that they had remained outstand- 
ing for the last six years just before the 
suit. The lower Appellate Court found that 
the transaction was a result .of a family 
arrangement. It was, therefore, contended 
on behalf of the’ plaintiff that this: family 
arrangement was binding on.the minor 
sons as well, as it was for their benefit and 
their interest. Two questions have been 
referred to this Full Bench by the Bench- 
before which the case came up for disposal. 
They are as follows: (1) Cana transaction 
amounting to an alienation of an immov- 
able property belonging to a Muhammadan 
minor by the de facto guardian ofthe 
minor be ratified by the latter upon his at- 
tainment of majority? (2) Where the tran- 
saction has been ratified byhim after he 
has attained majority, can it be subse- 
quently challenged by him or by his trans- 
ferees? Undoubtedly there was some con- 
flict o£ opinion among the Indian High 
Courts prior to 1918 buta definite rule has 
been laid down by their Lordships of the 
Privy Council in their authoritative pro- 
nouncement in Imambandi v. Mutsaddi (1), 
Their Lordships considered it necessary to 
lay down such a definile rule in view of the 
conflict: of opinion that had prevailed. 
Emphasis was laid on the previous ruling 
of their Lordships of the Privy Council in 


(1) 16 AL J 00; 47 Ind. Cas. 513; A I R 1918 PO 
11; 45 1 A 73; 45 0 878; 35 M L J 422; 24 M L T 330; 28 
OLJ 409; 230W N 50;5P L W 276; 20 Bom. L R. 
1022; (1919) M W N91; $ L W 518 @. Ò} 
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-Matadin v. Ahmad Ali (2), where Lord 
Robson had observed: 

“It is urged on behalf of the appellant that the 
elder brothers were de facto guardians of the respon- 
dent, and, as such, were entitled to sell his pro- 
perty, provided thatthe sale was in order to pay 
his debts and was therefore, necessary in his interest. 
It is difficult tosee how the situation of an unau- 
thorized guardian is bettered by describing him as a 
‘‘de facto’ guardian He may, by his de facto guar- 
dianship, assume important responsibilities in 
relation to the minor's property, but he cannot thereby 
clothe himself with legal power to sell it:” 

Their Lordships after an exhaustive 
review of several cases considered it neces- 
sary to examine the cases in Ayderman 
Kutti v. Syed Ali (3). The learned Judges 
‘of the Madras High Court had held (1) as 
regards the powers of guardians de jure as 
wellas de facto, that the Muhammadan 
Law recognizes no distinction as to the 
nature or kind of property, namely, whether 
‘it is immovable or movable; (2) that in 
‘substance the powers of an unauthorized 
person, who has charge of an infant, are co- 
extensive with those of a lawfully consti- 
tuted guardian, except in so far that the 
‘acts of the former are subject to consi- 
derations of necessily or bénefit to the 
infant; and (3) that dealings by a de facto 
guardian are neither void nor are void- 
able but are suspended until the minor on 
attaining majority exercises his option of 
either ratifying the transaction or disavow- 
ing it. As regards the first proposition 
. their Lordships held that the Muhammadan 
Law, for obvious reasons, makes a dis- 
tinction, and a sharp distinction, between 
“goods and chattels” and immovable pro- 
perty with regard to the power of dealing 
‘by guardians. As regards the second pro- 
position their Lordships considered that 
the conclusion of the learned Judges of 
the Madras High Court would wipe out one 
of the most important safeguards provided 
by the Muhammadan Law for the pro- 
tection of the interest of infants. Dealing 
with the third proposition, their Lordships 
examined the text of the’ Hedayah and the 
the Fatwa-i-Alamgi7i and came to the 
conclusion that the Hanafi doctrine relating 
to asale by an unauthorised pereon remain- 
. ing dependent on the sanction of the 
owners refers toa case where such owner 
is sui juris possessed of the capacity to 
give the necessary sanction to make the 
transaction operative, and that they did not 
“ (2) 33 I A 49; 13 Ind. Cas, 976; 34 A 213;15 00 49; 
16 © W N 338; 11M L T 145; (1912) M W N 183; 9 A 
po 15 C L J 270; 1{ Bom. L R 192, 23 M LJ 6 
(3) 37 M 514; 15 Ind. Ous. 576; A I R 1914 Mad. 495; 
ould 244; 12 M L T 147; (191) M W N 889, - 
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find any reference .in these -doctrines 
relating to fazuli sales, so far as they 
appear in the Hedayah or the Fatwa-i- 
Alamgiri to dealings with the properly of 
minors by persons who happen to.have 
charge of the infantis and their property, 
in other words, the de facto guardians. In 
their Lordships’ opinion the doctrine about 
fazuli sales appears clearly.to be based on 
the analogy of an agent who acts in a 
particular matter without authority, but 
whose act is subsequently adopted or 
ratified by the principal which has the 
effect of validating it from its inception. 
The idea of agency in relation to an infant 
is as foreign, their Lordships conceived, to _ 
Muhammadan Law as to every other system. 
Their Lordships held that: 

“under the Muhammadan law a person who has 
charge of the person or property of a minor 
without being his legal guardian and who may 
therefore, be conveniently called a de facto guar- 
dian, has no power to convey to another any 
right or interest in immovable property which 
the transferees can endorse against the infant; nor 
can such transferee, if let into possession ofthe., 
property under such unauthorized transfer, resist an 
action in ejectment on behalf of the infant asa 
trespasser.” ' 

It seems, therefore, that this case isa, 
clear authority for the proposition that a 
person who is merely a de factu guardian 
has no power or authority whatsoever to 
transfer any right or inlerest in immovable 
property belonging to an infant. This view 
has been recently confirmed by their Lord- 


‘ships in Muhammad Ejaz Husain v. Muham- 


mad Iftikhar Husain (4). In that case an 
agreement of reference to arbitration had 
been signed by the mother of certain 
minors. The matter was referred to arbitra- 
tion and an award was delivered under 
which a certain partition was effected and 
in consequence certain mortgage-deeds 
were allotted to the share of the minors. A 
suit was brought on these mortgages by an 
adult son after attaining majority 
for himself and on behalf of his three 
brothers, including one Ejaz Husain, who. 
were minors at the time. A preliminary 
decree was obtained and then an applica-. 
tion foradecree absolute was filed which 
was signed by Ejaz Husain as well who had, 
by that time attained majority. In that 
way Ejaz Husain accepted the validity of 
the mortgage-deeds sued upon which had. 
been allotted to the sons’ share under the. 
award which was the result ofan agreement, 
of reference to arbitration signed by the de, 
(4) (1939) A L J 199; 136 Ind. Cas. 97; AIR 1932, 
P O 76; 591 A 92;7 Luck. 1;9O WN 180; Ind. Rul. 
(1932) P 049; 36 C W N7381; 34 Bom. L R 528; 55 0 L` 
J 157; 62 ML J 410; 35 L-W 430; 33 P L R 403 (P, 07): 
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pee guardian, the mother only. Their 
ordships overruled the view taken by ths 
Indian High Court and held that this was 


not a sufficient ground to prevent Ejaz 


Husain from maintaining his suit for 
-recovery of the property, in spite of the 
award which hed been delivered. .Their 
Lordships approving of the previous 
pronouncement in Imambandi v. Mutsaddi 
(1), again laid down that under the Muham- 
madan Law the mother as the de facto 
guardian has no authority to enter into an 
agreement of reference to arbitration on 
behalf of her minor sons so as to make the 
award binding on them as to their share 
in the immovable property, nor has she 
power or authority to enter into an arrange- 
ment whereby , the minors’ share in the 
immovable property of their father would 
be affected. In view of the fact that at the 
time of the said agreement she was not their 
legal guardian, she cannot be clothed with 
the necessary authority by calling the 
transaction a family arrangement. The 
learned Counsel for the plaintiff has relied 
strongly on an earlier case decided by their 
Lordships of the Privy COcunctil, namely the 
casein Kali Dati Jha v. Abdul Ali (5). 
That, however, was a case which arose 
‘before the coming into force of the Transfer 
of Property Act under which a conveyance 
of property worth more than Rs. 100 is 
required to be effected by means of are- 
‘gistered document executed by the true 
owner as transferor. Furthermore, there the 
guardian was the father of the minors, who, 
under the Muhammadan . Law, was the 
natural guardian of their property. Then 
again in that case the title of the minors 
to the property affected was a disputed 
As observed by their Lordships at 
p. 634*: 

“It was notacase ofa sale by a guardian of im- 
movable property of hie ward, the title to which 
‘was not disputed, in which case a guardian is 


mot ateliberty to sell except under certain circum- 
stances,” 


Furthermore, the transaction had been 
followed by a set:lement made by the 
Collector. Accordingly their Lordehips. at 
p. 635* held that looking at the whole trans- 
action, it was within the power of the 
guardian to make the sale. That case, 
‘therefore, is clearly distinguishable. The 
next point for consideration is whether it 
is open to the défendants. transferees to 
raise the question of the invalidity of the 
-bypathecalion bond when ‘the sons in the 
present suit are not raising any such 
_®) 16 C 627; 16 I A 96; 5 Sar. 326 (P. C), 
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question. It seems to us. that if as laid 
down by their Lordships of the Privy 
Souncil, the transaction ‘was invalid from 
‘its very inception, it must’ be regarded as 
avoid transfer andit must, therefore, be . 
‘open to the ‘subsequent transferees to set 
up its invalidity. Even in a case of aliens- 
tion made by amanager ofa joint Hindu 
family without legal nécessity, ib has been 
held .by a Full Bench of this Court in ` 
Muhammad Muzamil Ullah Khan v. Mithu 
.Lal (6, that the invalidity of the transac- 
tion can be challenged by a subsequent 
transferee who has acquired interest in the 
property subsequent to the transfer. It 
seems to us that the rule laid down in that 
case would apply with equal, if not greater, 
force to a case where the de facto guardian 
of a minor has transferred property without 
any authority and power. It is unnecessary 
‘at this stage to express any opinion as to 
whether the mother can claim the benefit of 
any charge arising in her favour under 
ss. 120 and 55 (4) (b), Transfer -of Property 
Act. Our answer to the first ‘question 
referred to us is in the negative, as the 
transaction being void, there is no question 
‘of ratification, The answer tothe second 
question is that there can be no valid 
ratification and, therefore, there can be 
no estoppel on ‘account of any such ratifica- 
‘tion. - 
D4, = Answers accordingly. ` 
(8) 33 A 783; 11 Ind. Cas. 220;8 ALJ 801, : 
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LAHORE HIGH COURT. . 
First Civil Appeal No. 1528 of 1933 
February 11, 1936 
CoLDSTREAM AND BHIDE, JJ. 
KESAR SINGH AND ANOTHER— PETITIONERS 
$ — APPELLANTS a 


è 


i Versus - 
BALWANT SINGH AND 0OTHERS— 
4 RESPONDENTS z 
` Sikh Gurdwaras Act (VIII of 1925), s. 10—Claim 
by petitioners that non-applicant has no right of 
superintendence—No claim put in by non-applicant— 
-Claim of petitioners based on their right of owner- 
ship—But right not  established—Tribunal, if has 


e power to deal with a petition under s. 10, 
Sikh Gurdwaras Act, does not include authority to 
determine a claim not included in the petition 


itself. Where the claim that the non-applicant has 


no right, of superintendence and control is made in 


.the petition but this claim is based on the plea 


that ‘the petitioners were owners of the Bunga, and 
the evidence adduced by them to prove that the 
Bunga was: not wakf fail entirely, the Tri- 


-bunal can only dismiss the petitions and has no 
jurisdiction to adjudicate upon the question what 


64 
rights were possessed by the non-applicant. Shiro- 


mani Gurdwara Prabandhak Committee, Amritsar v, 
Jagat Ram (5), relied on. - 


Messrs. Janki Nath Wazir and Nev Raj 
Sawhney, for the Appellants.. io 

Messrs. Madan Lal, Charan Singh and 
Gurcharan Singh, for the Respondents 
Nos. 2 and 4. 

Coldstream, J—This judgment will 
dispose of the three appeals Nos. 1528, 1837 
and 1838 of 1938, the subject-matter in dis- 
pute being the same -in all three cases, a 
building known as the Bunga Maharaja Sher 
Singh at Amritsar. 


This building which abutson the par- 
karma or marble terrace round the sacred 
tank in the centre of which the Sri 
Harmandir Sahib, (the Golden Temple) 
a Notified Sikh Gurdwara is situated, 
-was claimed as property of the Gurdwara. 
Petitions- disputing this claim were sub- 
mitted by Jaswant Singh (No. 1626), 
Kesar Singh (No. 1628), Darbar Singh 
and others (No. 1627), residents of Kahna 
and Jhulke villages in Lahore Tahsil and 
Sardar Balwant Singh, the great grandson 
of the builder of the Bunga. The peti- 
tions were duly sent to the Sikh Gur- 
dwara Tribunal for disposal. The Tribu- 
nal dealt with them together in one con- 
solidated proceeding and in each case 
made a declaration in accordance with 
the judgment of a majority of the mem- 
bers that the Sri Harmandir Sahib had 
no right, title and interest in the build- 
ing which was wakf property dedicated 
to the use of pilgrims to the Sri Har- 
mandir Sahib and that the -descendants 
of Maharaja Sher Singh were managers of 
the Bunga. i 

Against this decree Jaswant Singh and 
Kesar Singh have presented the appeal 
No. 1528 and the Committee of Manage- 
ment, the cross-appeals No. 1837, in which 
the respondent is Jaswant Singh, and 
No. 1833 in which tbe respondent is 
Kesar Singh. Jaswant Singh in his peti- 
tion asserted that he had perpetual 
rights of possession and management in 
the Bunga in his capacity as Bungai, that 
he wasin possession of the first’storey of 
the Bunga having succeeded Sahib Singh 
as his adopted son, and Sahib Singh 
having himself succeeded Natha Singh who 
-was in possession before him, by adop- 
tion. He asked for a declaration thal the 
Bunga was his property. 

In Kesar Singh's petition it was as- 
serted that he and his ancestors had been 
-jn ‘continuous and uninterrupted pos- 
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session" of two rooms in the Bangas 
that the Bunga had never been dedicated 
to the general public absolutely and that 
if there had been any dedication it was 
an imperfect dedication with full power 
of control and management left with the 
founders. The relief . claimed was that 
the claim of the Gurdwara be dismissed.. 
Before us it was at first argued for the 
appellants Kesar Singh and Jaswant Singh 
that the evidence proved that they were 
owners of the Bunga, but this position 
was ultimately abandoned and the only 
contention pressed was that the Tribunal 
having held and declared thatthe Gur- 
dwara had no rights in the Binga was 
wrong in going on to declare that the 
property was wakf dedicated to the use 
of pilgrims to the Gurdwara and that the 
descendants of Maharaja Sher Singh, the 
founder, were managers of it. In the 
cross-appeal by the Committee of Manage- 
ment the appellants’ Counsel Mr. Charan 
Singh asks us to set aside the declaration 
that the Gurdwara have no rights in the 
Bunga, first because there was no peti- 
tion on behalf of the Gurdwara before 
the Tribunal for disposal and an adjudi- 
cation on its rights was without jurisdiction, 
secondly because the evidence proves that 
the Gurdwara had a right of controlling the 
management of the Bunga, and thirdly. 
because the Tribunal ought to have given 


effect to a compromise during the proceed- 


ings effected between Sardar Balwant Singh 
and the Committee of Management by 
which, in consideration of certain terms 
agreed upon, Sarder Balwant Singh trans- 
ferred his rights tothe Committee. 

= Before issues were struck for trial Sardar 
Man Singh, Counsel for Jaswant Singh and 
Kesar Singh, made a statement in which 
he admitted that the present Bunga had 
been built by Maharaja Sher Singh and 
his wife Rani Randhavi. The-pedigre& table 
jn the Tribunal’s judgment is inaccurate. 


“He also admitted that Kesar Singh was 


a Bungai of the Bunga and Jaswant Singh 
its Sarparast (overseer) that the first 
Bungai was Sawaya, grandfather of Natha 
Singh that the Maharaja appointed Jaswant 
Singh and Kesar Singh’s predecessors as 
Rungais, that pilgrims visiting the Golden 
Temple resided in the Bunga if permitted 
by the Bungai and Sarparast, and tkat the 
Granth Sahib was read in ihe Bunga by 
Kesar Singh and Jaswant Singh. I may - 
here note that from a judgment of 1896 re- 
ferred io below it seems that the Bunga 
existed before the time-of Maharaja Sher 


< 
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Singh but was re-built by him and his wife 
Rani Randhavi.’ 

It is argued before us on their behalf that 
as Kesar Singh and Jaswant Singh were in’ 
possession of the Bunga (and itis admitted: 
by the respondent Committee that Kesar 
Singh was in possession of the Bunga) it 
was for the Committee to show that. they 
were not owners. Section 110, Evidence Act, 
certainly supports this argument but in the 
present case the admissions made by the 
petitioners’ Counsel appear to me to be alone 
sufficient to justify the dismissal of their 
petitions. That a Bunga; situated as this 
building is situated, is ordinarily am insti- 
tution devoted to an object partly. religious, 
partly charitable, is now well established. 
The nature of the Bungas round the Golden 
Temple was described as follows in Mehr 
Singh v. Socket Singh (l; which dealt with 
a dispute over this very building : 

“Bungas are: hostels where pilgrims coming from 
various parts uf India to pay a visit to the Golden 
Temple stay. These hostels were founded by rich 
men especially by Rajas and were: dedicated tothe 
public as wakf property. There was appointed on 
each Bunga a custodian called a Bungai whose duty 
was to read the Granth Sahib and arrange for the 


comfort of pilgrims staying in the Bunga and keep 
the Bunga in proper order.” 


This definition has been consistently ac- 
cepted and acted upon by the Chief Court 


and this Court:. see Gahl Singh v. Surjan. 


Singh (2), (which did not accept the cpinion 
expressed by aSinugle Judge in Kishen Singh 
v. Partab Kuer (3), that a Bunga may be 
an imperfect trust and not a waqf), Manage- 
ment Committee, Gurdwaras, Amritsar v. 
Nanak- Singh, Civil Appeal No. 2610 of 1929, 
and the recent judgment published in 
Management Committee of Gurdwaras, 
Amritsar v. Indar Singh (4). The admis- 
sions made by, Sadar Man Singh, before 
issues were framed, leave no doubt that the 
Bunga.Sher Singh is an institution: of this 
“kind, -that‘is to saya building in which the 
Granth Sahib is read, dedicated to the use 
of pilgrims visting ‘the Golden Témple and 
that the:petitioners:have no proprietary 
rights in it. No doubt Kesar Singh, his father 
and grandfather have been Bungais of the 
Bunga, but there is no reliable evidence 
_ of their having set up a title adverse to the 
institution or that thenature of this Bunga 
is exceptional: It is true that Kesar Singh 
stated that he and Jaswant’Singh used to 
pE ee P. ee 35 Ind. Cas, 620; 151 P W R 1916; 17 


(2) 146 P R 1919; 54 Ind. Cis; 8; 955; AIR 1920 Lah. 
271; ere L R1990;2 L LJ 1 

G 81 P R 1902. 

(4) A I R1933 Lah. Lost; ur Ind, Cas, 1142; 15 L 
117; 35P.LR 286; 6 R L4 
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lock up their portions of the Bunga when 
they want away, but even if this be believed, 
their action would not be notice of a claim 
to hold advérsely to the title of the institu- 
tion of which they were Bungais. He also 
stated that he and Jaswant Singh had posted 
a notice cn the Bunga that it was private 
property. Butitis not proved when this 
was done. 

On the other hand there is ample evidence 
showing that the Bunga is a wakf pro- 
perty intended for the residence and com- 
fort of pilgrims. In 1893 Karam Singh, 
adopted son of Maharaja Sher Singh, 
alienated a portion of Bunga to one 
Harnam Singh. In 1895 Karam Singh's 
widow, Rani Sohan Kaur, sued for 
possession, joining Natha Singh, to whose 
rights Jaswant Singh claims he has succeed- 
ed, and Harnam Singh, Jaswant Singh’s 
real father, as defendants. Natha Singh 
resisted the claim butin ‘his jawab dawa 
(O. 11) admitted that the Bunga was wakf 
and inalienable and that travellers obtained 
comfort there at all times. The Rani 
succeeded in obtaining a decree for pos- 
session in 1896 as custodian, the. Bunga 
being found to be a wakf property, mad its 
alienation unlawful (O. 2, 0. 4). 
Many years later, Karam Na son 
Raghbir Singh, transferred his rights by 
deed to cne Mohan Singh and Mohan 
Singh sued Kesar Singh’s father, Suchet 
Singh (who wasin possession as Bungai) 
for possession on the strength of. the con- 
veyance. Mohan Singh's. suit was dis- 
missed, the alienation being held unlawful 
as the Bunga was wakf. An appeal 
having been dismissed; Mohan Singh came. 
to the Chief Court on second appeal. The 
judgment of that Court is the one in 
Mehr Singh v. Sochet Singh (1), to which 
reference has been made above. The ap- 

peal- was dismissed, the Court holding 
that when Raghbir Singh sold the Bunga 
and the right of its management and 
superintendence, he sold areligicus office 
for his personal gain and that the alienation 
was therefore invalid. 

Although his Counsel admitted that Kesar 
Singh was Bungai, Kesar Singh did not at- 
tempt to establish any right, title or interest 
in the Bunga as such but continued to deny 
that the Bunga was wakf, or. used for 
pilgrims, and when asked if he was in pos- 
session as a Bungai, he answered that he did 
not know what a.Bunga was. He-did not 
attempt to prove that he had succeeded to 
any office by hereditary right. He asserted 
that hewas in possession as a pujari. of 
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the Golden Temple. His Counsel’s state- 
ment was that his forefathers were appoint- 
ed by Maharaja Sher Singh. In these 
circumstancesI have no doubt that his 
petition was rightly dismissed. As regard 
Jaswant Singh, who. was about 12 years 
old when his petition was submitted, 
after hearing his Counsel, I am of opinion 
. that the Tribunal was right for the reasons 
given in its judgment in deciding that Jas- 
want Singh is not a Bungai. His real 
father Harnam Singh made a statement as 
P. W. No. 16. In this he did net attempt to 
define Jaswant Singh's claim keyond as- 
serting that he and Jaswant Singh were 
in possession of the part of the Bunga, 
that they had been repairing it, that the 
Golden Temple had not interfered with 
their management and had no concern 
with itand that Kesar Singh had putup 
a notice with “No admission” written on 
it on his portion of the building. In cross- 
examination, he asserted that the Bunga 
was the property of Natha Singh, adoptive 
father of Jaswant Singh, whose family had 
been in possession of it for generations. He 
declared he could sell the Bunga if he wish- 
ed. He could not explain how two unre- 
lated families (his and Kesar Singh’s) 
came to be in possession. Jaswant Singh's 
claim ver Properly dismissed. For these 
reasons I wou ismiss the Appeal No. 
1528 of 1933. PP 
The claims of the petitioners, Kesar 
Singh and Jaswant Singh, having been 
wholly dismissed, the declaration in their 
favour to the effect that the authorities of 
the Golden Temple had no right, title or 
interest in the Bunga ought not, in my 
opinion, to have been made. Had they 
established a right, the defining of which 
necessitated a description of the right found 
to belong to the Golden Temple, the case 
might have been different, but here Jaswant 
Singh has no right and the right of a 
Bungai, admitted but not claimed in the 
case of Kesar Singh, is merely that of a 
servitor. not shown to possess, any right, 
title or interest in the property as against 
the manager thereof. I find support for 
my view in the judgment of this Court in 
Shiromani Gurdwara Prabandhak Com- 
mittee, Amritsar v. Jagat Ram (5). In that 
case a petition under s. 10, Sikh Gaur- 
dwaras Act had been withdrawn and stood 
dismissed but the Tribunal had refused to 
grant the Gurdwara concerned a declaration 
of its right. The Shiromani Gurdwara 


(5) A I R1935 Lah. 279; 156 Ind. Cas. 1042: 1 
968: 34 PL RA; SRL 16 L 
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Prabandhak Committee appealed. Ia dis- 
missing the appeal Monroe, J. remarked 
that the power to deal with a petition under 
s. 10, and the position in this respect ofa 
petitioner under s. 10 seems to he Similar 
to that of a petitioner under s. 5—does not 
include authority to determine a cla m not 
included in the petition itself. No doubt 
the claim thatthe Golden Temple hed no 
right of superintendence and control was 
made inthe petitions of Jaswant Singh 
and Kesar Singh but this claim wae based 
on the plea that the appellants were cwners 
of the Bunga, and the evidence addu2ed by 


_them was to prove that the Banga was 


not wakf. This claim failing entirely the 
Tribunal could only dismiss the petitions 
and had no jurisdiction in this case to 
adjudicate upon the question what rights 
were possessed by the Golden Temple. 1 
would accordingly accept the Appeals Nos. 
1837 and 1838 and setting aside the Jeclar- 
ations made upon the petitions Nos. 1626 
and 1628 dismiss the petitions with costs 
throughout. 
Bhide, J.—I agree. 


D. : Order accordingly. 


MADRAS HIGH COURT 
Civil Revision Petition No. 386 
of 1934 
` September 4, 1936 - .. 
VARADACHARIAR; J. : 

MADRAKKATA VALIAMATATHIL |, 
NARAYANA KANAKAPILE AND AYOTSER 

— DEFENDANTS —PETITIONERS 


versus - - 
MADRAKKATA VALIAMATATEIL 
SA VITRI AMMA AND OTHERS 
— PLAINTIFFS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), Sch. IT, para. 8 
—Arbiiration pending suit—Order that trial must ' 
goon if award is not filed by certain date— 
Legality—Duty of Court to give teme fore filing 
award for good cause. 

Para. 8 of Sch. II to the Civil Procedure Code, con- 
templates that the Court must be in a posit on to al- 
low further time for the making of an gward for 
sufficient cause as and when occasion arses. The 
Court should not by an order made once for all 
deprive itself of the power to exercise its liscretion . 
by anorder in anticipation that if an award is 
not filedon a certain date the trial must go on. 

Where a suitwas referred to arbitration on the 
application of both parties with the direction that 
if the arbitrators did not file their awerd on a 
certain date the trial must go on amd on the 
date fixed an ex parte decree was ptssed as 
the defendants were absent: ` ee 

Held, that the decree was illegal. Maharaj Bhagat 
v. Harikar Bhagat (1), followed Chokkappa Muda- 
liar v. Ahmedullah Sahib (2), distinguished. + 
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C.R. P. under s. 115 of Act V of 1908 
praying the High Court to revise the order 
of the Court of the Subordinate Judge, South 
Kanara, dated February 13, 1934, and 
made in O. M. A. No. 26 of 1933 (C. M. A. 
No. 48 of 1933 on the file of the District 
Court of South Kanara) preferred against 
the order of the Court of the Distric} Munsif 
of Kasargod, dated June 14, 1933, and made 
in R.I A. No. 175 of 1933, in O. 8..No. 448 
of 1930. 

Mr. P. Govinda Menon, for the Petitioners. 

Messrs. Kuttikrishna Menon and Nara- 
yana Menon, for the Respondents. 

Judgment.—This revision petition arises 
out of what purported to be an application 
under O. IX, r. 13, Civil Procedure Code. 
Ifthe matter were really one falling under 
that rule, I should not have thought fit to 
interfere in this case, but as there is 
scarcely any dispute as tothe facts and I 
am satisfied that the order ofthe District 
Munsif declaring the defendants (ex parte) 
has not got to beset aside under O. IX, 
T. 13, but isto be held illegal for other 
reasons, which I shall presently state, I 
regret that I have no alternatiue but to set 
aside that order, though L very much sym- 
pathise with the attitude which the District 
Munsif felt impelled to take when he 
thought that the defendants were not acting 
bona fide. 

The suit had been partly heard, when on 
January 20, 1933, it was referred on the ap- 
plication of both parties to the arbitration 
of certain persons. It appears from the 
B. Diary and it is also stated by the District 
Munsif in his later judgment, that at the 
time of making the reference to arbitration, 
he wished to make it clear that if the arbi- 
trators did not or could not file their award 
by January 31, 1933, ihe date to which he 
adjourned the suit, the . trial must go on. 
For reasons which [-need not state in detail 
the arbitrators did not or could “not act. 
It appears that when the papers were taken 
to their house by a process server, they 
were not at home and the papers were 
brought back. The result was that on Feb- 
ruary 31,1933, the District Munsif took up 
the suit for trial and as the defendants 
were absent and their Vakil reported no in- 
structions, they were declared ex parte 
and a desree was passed in favour of the 
plaintiff on the evidence adduced on the 
plaintiff's side. i , 

An application was filed oa February 9, 
1933, to set aside the ex parte. As I have 
already said, I should not have been pre- 
pared to interfere with the lower Court's 


NARAYANA KANAKAPIL® v, SAVITRI AMMA (MADR,) i 67 


order on grounds other than illegality or 
absence of jurisdiction. I am, however, of 
opinion that as held ` by Das, J., in 
Maharaja Bhagat v. Harihar Bhagat (1) 
the order passed on January 20, 1933; pro- 
viding in anticipation that if the award is 
not filed by January 31, the trial must go on 
that day, is not one in accordance with law. 
There has been some contest before me `as 
to whether in the circumstances this case 
falls under r. 5, or r. 8 of the Second 
Schedule to the Civil Prooedure Code. Ido 
not propose to express any opinion on that 
question. Assuming for the sake of argu- 
ment that r. 8 is applicable and that is the 
view most favourable tothe respondents, 
the question arises as to the effect of the 
last part of that Rule, read in the light of 
the provision in cl. 2 ofr. 3 that where a 
matter has been referred to arbitration, 
the Court shall not, save inthe manner and 
to the extent provided in this schedule, deal 
with such matter in the same suit. Learn- 
ed Counsel for the respondent drew my at- 
tention to the decision, Chokkappa Mudaliar 
v. Ahmedullah Sahib (2) where it was held 
that when on the expiry of the time fixed for 
tha filing of the award the Court, without 
objection by the parties,adjourns the suit 
for trial to another date. such act must 
be taken in effect to amount to a superses- 
sion of the arbitration and that the absence 
of a formal order supersession was immate- 
rial. It does not appearto me that that 
decision in any way conflicts with the pro- 
position enunciated by Das, J. in the Patna 
Case. 

Rule 8 of the Second Schedule to the 
Code contemplates that the Oourt must be 
in a position asand when occasion arises 
for sufficient cause to allow further time 
forthe making of the award. I do not 
think the Legislature contemplated that the 
Court should by an order made once for all 
at the time of the reference deprive itself of 
the power to exercise this discretion in ac- 
cordance with circumstances that may arise 
in due course. Whether the order of super- 
session be formal or informal, it is con- 
templated that it should be made only at 
the expiry of tne time fixed for the- filing of 
the award and not at the stage of the re- 
ference itself In this view I do notthink 
that the District Munsif had jurisdiction to 
deal with the suit on January 31, 1933. 

-Learned Counsel for the respondents 


3 (L) AI R 1923 Pat. 115; 65 Ind. Cas. 144;3 P L T 

46. > 

3 (2) (1913) M W N 863; 21 Ind. Oas. 558; 14M LT 
8e. - : 
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rightly. points. out that. this isnot the basis 
on which,the defendants applied to the 


lower Court nor was any.appeal to the: lower 
Appellate Court competent 


made-under.s. 151, Civil Procedure. Code, 
bringing it. to the-notice of the lower: Court: 
that. its procedure was unauthorised. But 
now that the facts are before me,I do not 
think the errorin the procedure followed 
by, the. petitioners should stand in the. way 
of my setting:the matter right. Nor.do I 
feel:pressed by the fact that this revision 
petition has been filed against the order of; 
the lower Appellate Court and not against 
the order of the District Munsif. 

_ The result is-that the orders of both the 
lower; Gourts, will. be. set aside and the 
District, Munsif will be directed to restore 
the suit. to. file and deal. with it in accord- 
ance with law.. In the circumstances and 
in view of the erronecus.procedure adopted 
by the petitioners 1 direct: that the parties 
shall bear: their costs both here andiin the 
Courts below, so far as. they ure:incidental 


to the.application to.set aside the ex parte. 


decree.: 


A., Appeal. dismissed. 


RANGOON: HIGH COURT? 
Civil Miscellaneous Appeal’ No. 33-of 1936 
June 19; 1936. 
; Mya Bu AND DUNKLEY, JJ» 
VELAYAPPA AND oTHERS--APPELLANTS 


VETSUS 
OFFICIAL ASSIGNEE—Responpent 
Insolvency—Appeal—Order directing Oficial As- 
signee asto his capacity to make joint family pro- 
perty liable on adjudication of father as insolvent 


—Appeal on question of jurisdiction only,if lies— 


Proper time to raise objection to jurisdiction, stated. 
No appeal lies on a point of jurisdiction only 
against amere declaratory order ofthe Insolvency 
Court directing that there is vested in the Official 
Assignee the capacity to make the joint Hindu 
faimly ‘property available for the payment of all 
the debts. of the insolvent e&cept any of such debts 
as. is tainted, with immorality, as.in such a.case, even. 
ifthe declaration which has been made” is not 
binding on the appellants by reason of, lack of 
jurisdiction of the Insolvency Court it.is admittedly 
` within the jurisdiction of that Court when consi- 
dered aga direction to the Official Assignee ag to 
his rights overthe property of this joint Hindu 
family, and as such,it is admittedly a correct ex- 
position of the law. Theright time forthe appel- 
lants to raise that question, will arise if} and when 
the,-Official. Assignee proceeds through the Insol- 
vency Court against the shares of the appellants 
for the payment. of any specific debt. of: the insol- 
vent and the Insolvency Oourt assumes jurisdiction 
to decide whether their shares are liable or.not for 
the satisfaction of that particular debt. | 


VELAYAPPA v. OFFICIAL assienen (RANG.) 


in. this view: . 
The application should strictly have been. 
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O. Mise. A. against an -order of the High 
Court, dated February 20; 1936. 

Mr. F. S. Doctor, for the Appellants. 

Messrs. P. B. Sen and S. Datta, foz the 
Respondent. 

Dunkley, J.—The five appellants zre the 
five minor. sons of V. E. R. M. V. Ramana- 
than Chettyar and with their father they 
form a joint Hindu family of which:he is the 
manager. Hehas.been adjudicated ingol- 
vent, and this appeal arises out of order-of 
the learned Judge in Insolvency ‘passed: in 
Ramanathan Chettyar’s insolvency - case on 
the petition of the Official Assignee; dated 
May 27, 1935. “ his petition purported:to-be 
made ander the provisions of s.7, Presi- 
dency Towns Insolvency Act, and the 
Official Assignee asked that.the Insclvency 
Court should make a declaration tkat the 
whole of the property of this joint Hindu 
family including: the shares of the appel- 
lants, vested in him and was realisadle for 
the benefit of the creditors of the insolvent. 
The appellants were served with. notices 
of this petition and they. appeared through 
their mother as.guardian ad litem and in 
their objection to. the petition inter alia- 
demurred to the jurisdiction of the Insol+ 
vency Court. A declaration was made by 
the learned Insolvency Judge in his order 
of February 20, 1936: The. declaration 
made was merely as follows: 


“I shall accordingly declare that there is vested 
in the Official Assignee the capacity to make the 
joint Hindu family property available for the pay- 
ment ofallthe debts ofthe insolvent except any of 
such debts as is tainted with immorality.” 


The present appeal has.been filed against 
this order of February: 20); . 

On behalf of appellants. it is rot now 
contended that the declaraticn actually 
made by the learned Judge, which -s based 
on the decision of their Lordshipe of the 
Privy Council in Nanomi Babuasin v. 
Modhun. Mohan (1), does not correctly state 
the Hindu Law on.this subject. If is also 
admitted that the Insolvency Judge hasa 
right and in facta duty, to give suchin- 
structions. as may be. necessary to the 
Official Assignee as an officer of the Court 
on. the latter's application for such instruc- 
tions and that consequently viewsd as a 
direction given to the Official Assignee, 
there could be no. complaint agcinst the 
declaration contained in the order under 
appeal. But it has been strenuously con- 
tended that this declaration cannos be held 
to be binding upon the appellants because 
the Insolvency Court had no jurisdiction 
to make any declaration binding wpon.them 


(1) 13 Cal, 21; 13 TA 1; 4 Sar. 682 (P 0). 
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and this_istheonly point which has been 
argued in this appeal. The learned In- 
solvency Judge himself had considerable 
doubt as to whether he could have passed 
anorder binding on the appellants if 
they had not chosen to appear before him, 
but he considered that he could doso as 
they had appeared and pleaded beyond 
mere jurisdiction. Whether the learned 
Judge's view on this question is correct or 
not, it is in our opinion, unnecessary for us 
to decide, and in fact we consider that the 
finding of the learned Judge in regard to 
jurisdiction only is not an order from which 
there is a right-of appeal. As we have said 
even ifthe declaration which has been 
made is not binding onthe appellants by 
reason. of lack of jurisdiction of the Insol- 
vency Court, it is admittedly within the 
jurisdiction of that Court when considered 
as a direction to the Official Assignee as to 
his rights over the property cf this joint 
Hindu family, and as such, it is admittedly 
a correct exposition of the law. Consequent- 
ly ‘even were we to hold that the matter of 
jurisdiction was a question which at this 
stage could be raised before us on appeal, 
any order that we might make either al- 
lowing or dismissing the appeal on that 
ground, would not alter the position ‘of the 
parties as no substantial matter in dispute 
has been decided by the order of the In- 
solvency Court, and, therefore, our judgment 
would be mere brutum fulmen. 

It-must be understood that we express no 
opinion as to whether the Insolvency Court 
had jurisdiction or not to make any declara- 
tion binding upon the appellants. The 
right time for the appellants to raise that 
question, which we must now decline to 
decide will ariseif and when the Official 
Assignee proceeds through the Insolvency 
Court against the shares of the appellants 
for the payment of any specific debt of the 
insolvent and the Insolvency Court’assumes 
jurisdiction, to decide whether their shares 
are liable or not for the satisfaction of 
that particular debt. This appeal, there- 
fore, fails and must.be.dismissed. However 
jt was, we consider necessary for the ap- 
pellants to' bring this appeal so that it 
should-:not subsequently be said thab they 
had acquiesced in the finding that the In- 
solvency ‘Court had jurisdiction ‘to make 
an order binding- upon them. Consequently 
there will be no-order‘as‘to the costs of the 
appeal. 

N. Appeal dismissed. 
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MADRAS'HIGH COURT | | 
Civil Miscellaneous Second Appeal No. 9 
of 1934 | 
‘August 31, 1936 
_ ‘Cornise, J. . 
KALIAPPA NADALWAR AND OTHERS ~ 
PETITIONERS—APPELLANTS 


| versus ; 
P. Pr. PL, RAMASWAMI OHETTIAR 
AND ANOTHER— RESPONDENTS 

Provincial Insolvency Act (V of 1920),.s. 4—Sale 
by insolvent—Subsequent sale of same property by 
Official Receiver ignoring prior -sale—Dispute as to 
title between rival purchasers—Jurisdiction ‘of In 
solvency Court ‘to -decide dismite. 

The Insolvency Court has ‘jurisdiction under’s, 4 
of the Provincial Insolvency Act to degl with a 
disputed question of title between a purchaser’ from 
the insolvent and-a purchaser of the same property 
in a sale by the -Official Receiver. Venkataraman 
v. N. C. Chokkier (1), explained. 


C. M.S. A. against'the order of‘ the ‘Dis- 
trict Court óf Madura, dated September 11, 
1933, and made in'C.'M. A. No. 24 of 1932 
preferred against the order of the Court of 
the Subordinate Judge of Dindigul, dated 
December 4, 1931, and made in ‘M. P. 
No. 302 of 1931 in <I. P. No. 13 óf 1928. ` 

Mr. K. V..Ramachandra Ayyar, for the 
Appellant. 

Mr. A. C. Sampath 
Respondents. y 


Judgment.—The appellant was peti- 
tioner under s. 4 of the Provincial Insol- 
vency Act to have his title to certain property 
sold to him by the insolvent declared. The 
facts, which must be taken as found, are 
that on March 30, 1926, the petitioner 
acquired by purchase for Rs. 6,000, ‘the 
property from the insolvent, the property 
being sold to satisfy the claims of the -mort- 
gagee of the property. On October 18, 
1928, the insolvent filed his insolvency 
petition and was adjudged insolvent ‘on 
April 18, 1929. There can be no dispute, 
and there is none, that the sale to the 
petitioner was unimpeachable under the 
Insolvency Act, and that his title to the 
property was absolute against .the Official 
Receiver. Nevertheless, ‘the Official Receiver 
purported to sell the equity of redemption 
upon the property to 2nd respondent for 
Rs. 200. The petitioner put his claim to 
the property before the Official Receiver, 
but that officer dismissed it as belated. 
Hence, ‘the petition under s. 4. It was 
resisted by 2nd respondent who ‘claimed -to 
have a good title by his-purchase from ‘the 
Official Receiver. It seems to me, ‘there- 
fore, there was ‘essentially a question -of 
title ‘arising in this insolvency, and the 
Insolvency Court, if it deemed it expedient 
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to decide it for the purpose of doing com- 
plete justice, had power todo so. The Insolv- 
ency Court did exercise its discretionary 

’ power and decided the question in favour 
of the petitioner. But on appeal the District 
Judge has reversed the lower Court's deci- 
sion holding that it. had no jurisdiction. In 
my opinion the District Judge has mis- 
construed and mis-applied Venkataraman 
v. N.C. Chokkier (1), which he takés as 
the foundation of his ruling. Whatis said 
there is: : 

“Once the Official Receiver has sold the property 
to a stranger and converted the insolvent's estate 
into money, his business is to distribute this money 
among his creditors and’ it cannot be said that 
delivery of possession is a necessary part in the 
work of distributing the assets of the insolvent 
among the.creditors. Where a claim is made against 
the insolvent himself in respect of his share only or 
against a rival purchaser of the insolvent’s property 
itself, the matter may be different.” 


The case does not lay down that the 
Insolvency Court has no jurisdiction but 
that it was not expedient for it to entertain 
a petition under s.4; but the ruling dis- 
tinctly recognises the possibility of the 
Insolvency Court dealing with a disputed 
title where one purchaser claims property 
against another purchaser of the insolvent's 
property. i 

This is undoubtedly the case here. The 
lower Appellate Court was in error in treat- 
ing the matter as one of jurisdiction. The 
first Court had jurisdiction and it chose to 
exercise its discretionary power in favour 
of the petitioner; and as I can discover no 
good ground for interfering with the exer- 
cise of that discretion, this appeal is allowed 
with costs.against the lst respondent 
throughout and the first Court’s order is 
restored. < 

A Appeal allowed. 


(1) 51M _ 567; 109 Ind. Cas. 516; A I R 1928 Mad. 
531; 55 M L J 163; 27 L W 515. 





LAHORE HIGH COURT. ~ 
Sccond Civil Appeal No. 977 of 1935 
January 2, 1936. -` 
i Monro, J. 
SOHAN LAL AND ANOTHER—PLAINTIFTS— 
APPELLANTS i 


à versus S 
TEJA SINGH AND OTHERS—DEFENDANTS— 
_ RESPONDENTS. 

Practice—Admission—Some defendants confessing 
judgment—Suit dismissed—Plaintiff is entitled to 
enefit of admission. F 

Where some of the defendants to-a suit contest 
it while others confess judgment and the suit is 


dismissed, the plaintiff is entitled to the benefit of 


RAMANATHAN V. MEYYAPPA OHETTIAR 


(MADR.) 1€61C 
the admission made in his favour by tLose who 
confessed judgment. i 

Mr. Ram Lal Anand, for Appellanzs. 

Mr. Nihal Singh, for the Responcents. 

Judgment.—The plaintiffs’ claim is for 
a declaration that they are entitled as 
owners to part of the shamilat o which 
they are in possession. They basel their 
claim originally on a deed of gift, bat both 
the trial Court and the District Judge 
were not satisfied with the genuineness of 
this document and on an. alternative plea 
of adverse possession for more than twelve 
years they succeeded at the trial : on appeal 
to the District Judge, the suit was dismissed 
on the ground that the plaintifis were ten- 
ants-at-will. With this finding |I agree, 
but Mr. Ram Lal Anand has raised the 
point that the plaintiffs are entitled to the 
benefit of the original decree in his favour, 
so far as the shares of certain defendants 
who confessed judgment in their favour are 
concerned. 

There is no material on the record for 
ascertaining to what shares these -lefend- 
ants are entitled or for determining what 
amount of property should be dec.ared to 
belong to the plaintiffs: they shorld not, 
however, lose the benefit of the admission 
which has been made in their farour, if 
the rights of the contesting defendants 
(Nos. 1, 2, 10, 14, 17, 27, 28, 33, 34, 35, 36, 40, 
41, 42, 47, 48,49 and 50) are protecced. I, 
therefore, allow the appeal, but in place of 
the declaration given by the trial Judge I 
substitute the following declaration : 

“The plaintiffs have acquired the shares 
of the defendants other than the contesting 
defendants in the land in suit and after 
partition they will be entitled to stand in 
the place of those defendants in respect 
of these shares provided that effect is 
given to all rights of the contestmg de- 
fendants over or in respect of lanc in suit 
on such partition without regard to the 
plaintiffs’ claim.” There will be no tosts of 
this appeal. ; 

N. Order accordingly. 


MADRAS HIGH COURT 
Appeal Against Order No. 326 of 1935 
August 28, 1936 
BURN AND LAKSAMANA Rao, JJ 
RAMANATHAN MINOR AND ANOTEER— 
APPELLANTS 
versus 
Sr. Ru. R. M. MEYYAPPA CHETTIAR— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. IX, r, 13 


1937 


— His parte decree—Mere failure of guardian ad litem 
to appear, whether ground for setting aside ex parte 
decree. 

The mere absence of a guardian ad litem is not 
by itself a sufficient cause for allowing an appli- 
cation under O. IX, r,13, Oivil Procedure Code, to 
set aside an ex parte decree. 


A. against the order of the Court of the 
Subordinate Judge of Sivaganga, dated 
February 15, 1935, in I. A. No. 3 of 1935 in 
O. S. No. 26 of 1933. 

Mr. S. R. Muthuswamy Ayyar, for the 
Appellants. . 

Mr. N. G. Krishna Iyengar, for the Res- 
pondent. 

Judgment.—The mere absence of a 
guardian ad litem is not by itself a suffi- 
cient cause for allowing an application 
under O. IX, r. 13, Civil Procedure Code. 
Vide Pedasatyam v. Krishnamurthy (1), 
where it is pointed out that a guardian 
ad litem.may have a perfectly good reason 
for refusing to put forward a defence on 
behalf of a minor. We may observe that 
there is another class of cases,’ of which 
this appears to be an instance. It is quite 
possible fora guardian ad litem knowing 
that the minor has no defence to the suit, to 
protract and delay the proceedings by all 
the varied devices which are common- 
ly practised. When these are exhausted, 
a further stratajem is to allow a decree to be 
passed ex parte and then apply to have it 
set aside, and prefer an appeal from the 
order refusing to set it aside. All these 
proceedings are very inexpensive and they 
cause delays which are as vextatious as they 
are lengthy. 

In this case, we are not satisfied that the 
guardian has betrayed the interest of the 
minors. “She does not allege this against 
herself, nor is it apparent. We agree with 
the learned Subordinate Judge that she 
was not prevented by any sufficient cause 
from appearing, and on the facts of this 
case we hold that her failure to appear did 
not constitute a sufficient cause for the 
failure of the minor defendants to appear. 

This appeal is accordingly dismissed with 
costs. 

A. Appeal dismissed. 

(1) 58 M 1045; 157 Ind. Oas. 1060; (1935) M W N 425; 
HLL W 654; 68 M L J 693; A IR 1935 Mad. 435; 8 RM 
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LAHORE HIGH COURT 
Criminal Revision Petition No. 1695 of 1935 
February 25, 1936 
CURRI J. 

GIANI AND otszRs—Acougep— PETITIONERS 


versus 
EMPEROR—Oppostte PARTY 

Criminal Procedure Code (Act V of 1898), ss. 145 (6), 
439—Possession—None has right to take exclusive 
possession of gora deh to detriment to others entitled 
to use it—Mere fact that land is shamilat does not 
prevent Court from proceeding—LIllegality more than 
mere irregularity—High Court can refuse to inter- 
fere if substantial justice has been done, 

Where tha land is gora deh no one has a right to 
take exclusive possession to the detriment of the 
other persons who were entitled to and apparently 
were inthe habit of using the land and the mere 
fact that the land is shamilat does not preclude the 
Court from making enquiry and taking proceedings 
under s. 145, Criminal Procedure Code. Malan v. 
Makhan Singh (1), relied on. 

Even if an illegality more than an irregularity 
had been committed, the Court has discretion 
to refuse to interfere in revision if substantial 
justice had been done. Aladya v. Emperor (2), relied 
on, 


Or. Rev. P. from anorder of the Sessions 
Judge, Kernal, dated November 8, 1935. 

Mr. Fakir Chand, for the Petitioner. 

Mr. Shamair Chand, for the Government 
Advocate, for the Crown. 

Order.—On a report made by the Police, 
the First Class Magistrate, Rohtak, attached 
certain land under s. 146, Criminal Proce- 
dure Code, and took proceedings under 
s. 145, Griminal Procedure Code. The 
second party, the present petitioners, urged 
that the land was their exclusive property 
and occupied by their houses. It wasshown, 
however, conclusively that the land was the 
shamilat of Thulla Salarani and used as a 
gora deh. Further, it was held that the 
possession of the second parly was only a 
month or two old and that they had only set 
up possession a few days before the lodging 
of the report with the Police. Accordingly, 
the Magistrate ordered under s. 145, cl. 6, 
that the second party should give up posses- 
sion by removing their fencing, etc., and 
filling the ditches and make the land fit for 
use for the proprietors of Thulla Salarani 
for commen purposes as before. 

A petition for revision was preferred be- 
fore the learned Sessions Judge who dis- 
misseditin a brief order. But from the 
grounds it is clear that the same position 
was there taken, viz., that the land in dispute 
was the exclusive property of the second 
party. In the present petition, there has 
been a complete change of front. Mr. Fakir 
Chand urges that the land is joint property 
and that zherefore the petitioners have a 
right to teke possession and s. 149 cannot 
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be applied. The second point is that there 
is no definite finding that the petitioners 
forcibly and wrongfully dispossessed the 
other party. As regards the first point, it is 
clear that the mere fact that the land is 
shamilat does not preclude the Court from 
making enquiry and taking proceedings 
under s. 145, Criminal Procedure Code, vide 
Malan v. Makhan Singh (1), and it is clear 
that as the land is gora deh, the petitioners 
had no right to take exclusive possession to 
the detriment of the other persons who were 
entitled to and apparently were in the habit 
of using the land. It is true that there is 
no definite finding regarding the use.of force 
in‘the.dispossession of the opposite party, 
but it is urged on behalf of the respondents 
that where a number of men go and. dig 
trenches and put up barbed wire fencing, it 
can be inferred that there is a show of 
force. In any case, it is urged that the cir- 
cumstances of the case are such that the 
order of the Magistrate does not call for 
interference on revision. In this connection 
reference is made to Aladya v. Emperor (2) 
in which it was held that even if an illeg- 
ality more than an irregularity had -been 
committed, the Court had discretion to re- 
fuse to interfere in revision if substantial 
justice had been done. In the present case 
there is no doubt that substantial justice 
has been done in ordering the restoration 
of the status quo ante and probably a breach 
of the peace has been averted. In any 
case, the petitioners are not debarred from 
having recourse to Civil or Revenue Court to 
- establish their rights, if any. In these cir- 
cumstances, I decline to interfere with the 
order of the Magistrate and dismiss- the 
petition. 


LACHI RAM-SANTHOKOHAND AMEEOHAND ¥.- 


D. Petition dismissed. 
(1) 2 Lah. 372; A I R 1922 Lah. 348; 66 Ind. Oas. 65; 
23 Gr. L J 225 


2 5P R 1906 Cr; 4 Cr. L J 75; 16 PLR 
1907. eye 
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MADRAS HIGH COURT 
Appeal Against oe Order No. 92 
of 193 : 


April 24, 1936 
ti, i PaNDRANG Row, J. 
Firm LACHI RAM-SANTHOKCHAND 
AMEECHAND — APPELLANT . 


x . versus 

Firm TARACHAND-JA YARUPJI— 
í RESPONDENT 

B Civil Procedure Code (Act V of 1908), s. 11— 
Execution proceedings—Dismissal of application as 
not pressed— Whether operates as res judicata on 
questions which were in issue between the parties— 
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of suits and dismissal 


TABACHAND-JAYARUPII- (MADR.) 


Difference between dismissal 

of applications for default. 
For the purposes the rule .of res judicata there is 

a difference between the dismissal for default of 


- Suits and execution applications, In .the case of dis- 


missal of execution petitions. for default of.on the 
ground that they are not pressed, the only point that 
is decided is that the application is dismissed and 
there is no bar in the way of a fresh application 
being made subsequently with the very same prayer. 
Therefore, unless it can, be said that there was a 
decision or adjudication which either directly 
decided the question on which the ‘parties are at 
issue or which must be deemed to have impliedly 
decided it, on the ground that. the order could not 
have: been made without such implied decision hav- 
ing been arrived at, the rule of res judicata cannot 
operate or apply. 

A. against the order of the District Court 
of Bellary, dated February 7, 1933, in Appeal 
Suit No. 99 of 1932 (E. A. No. 325 or 1932 
in Original Suit No. 633 of 1928, District 
Munsif’s Court, Bellary), 

Messrs. D. Ramaswami Aiyangar and L. 
Krishna Doss, for the Appellant. 


r Mr. T. R. Arunachalam, for the Respon- 
ent. ` 

Judgment.—This is an appeal from the 
decree of the District Judge of, Bellary, 
dated February 7, 1933, affirming in appeal 
the order of the District Munsif of Bellary, 
dated August 8, 1932, in E. A. No. 325 of 
1932, which was an application for transfer 
of the decree to the District Munsif's Court, 
Gooty, for execution. There was a previous 
application for transfer of the same decree 
to the same Court, viz., B. A. No. 274 of 
1931, and in that application the judgment- 
debtor pleaded an adjustment whereby the 
amount due by him under the decree was 
agreed to be only Rs. 150 with interest. 
This agreement or adjustment was denied 
by the decree-holder. After a partial 
examination of the judgment-debtor him- 
self in support of his case in August, 193], 
the objection was overruled because he 
did not appear on the adjourned date of 
hearing and there was an order for brans- 
mission of the decree for execution as 
prayed for. That order was appealed from, 
and on appeal the matter was remanded for 
further enquiry. 

Several adjournments were asked for and 
given. On the final date, mz., February 19, 
1932, an important witness who the decree- 
holder wanted to examine in support of his 
case not having returned from Marwar to 
Bellary, adjournment was applied for and 
in the affidavit the decree-holder offered 
even to pay the costs of the other side if the 
adjournment was granted. In the alterna- 
tive he stated that if adjournment is refused, 
he was not pressing his petition for the 
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present. Thereupon the following order 
was passed on the application: “not pressed. 
Dismissed with costs." “Sn far the previous 
history of the case. -The present application 
was made on June 16, 1932, and the amount 
in respect of which execution was sought 
was the entire amount due under the decree. 
The judgment-debtor opposed the appli- 
cation on the ground that the adjustment 
or agreement which he had pleaded in the 
previous application for transmission of the 
decree must be deemed to have ‘been 
decided in the previous application and in 
his favour and that the decree could ‘be 
transmitted only in respect of the ‘admitted 
sum of Rs. 150 with interest thereon. | 

The point, therefore, which the Courts 
below had to decide was whether this ques- 
tion as to the truth of the agreement or ad- 
justment pleaded by the judgment-debtor in 
the previous application of 1931 was res 
judicata and had heen decided by the 
order in the previous application. The 
question was answered “in favour of ‘the 
judgment-debtor by both the Courts below, 
but the reasons given in support of this 
conclusion do not appear to me to be sound. 
The general proposition laid down by the 
learned District Munsif to'the effect that a 
dismissal for default operates equally as 
res judicata and that dismissal even when 
the application is not pressed has the same 
effect fails ‘to take into account the differ- 
ence between the dismissal of suits and 
dismissal of execution applications. In the 
ease of dismissal of execution petitions for 
default or on the ground that they are not 
pressed, the only point that ‘is decided is 
that that application is dismissed and there 
is no bar in the way of a fresh application 
being made, if necessary, ‘the very next day 
with the same prayer. This is settled law, 
and unless if can be said that there was a 
decision or adjudication which either direct- 
ly decided the question on which the parties 
are at issue or which must be deemed ‘to 
have impliedly decided it on the ground 
thatthe order could not have ‘been made 
without such implied decision having been 
arrived at, the rule of res judicata cannot, 
in my opinion, operate or apply. In the 
present case, the order that was -passed 
was that the petition is dismissed with costs 
because it was not pressed. It is clear, 


therefore, that the only point decided by that ` 


order was that the application was to stand 
dismissed and that the judgment-debtor 
was to be paid his costs by the decree- 
holder. No other point was decided and in 
view of the circumstances that have been 
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narrated above it is impossible to accept the 
view that there was any abandonment 
of contest by the decree-holder by his not 
pressing the petition. He did not press the 
petition merely because that was ‘the only 
other alternative favourable to ‘him if hig 
application for adjournment was going to 
be refused. The circumstances are such 
that it is impossible in my opinion to 
accept the learned District Judge's view 
that in this case though the decree-holder 
said in effect “I do not press my -petition,” 
he must he held to have meant, “I accept 
the defendant's objection.” I am of opinion 
that there was no question of abandonment 
of the issue or any acceptance of the 
plea put forward by ‘the judgment- 
debtor. The question that arose between 
the parties has not -been decided either 
expressly or impliedly till now, and the 
decree-holder as well as the judgment- 
debtor have a right of having the matter 
decided after getting a reasonable oppor- 
tunity of adducing evidence. The orders 
of the Courts below are set aside and the 
application is remanded to the executing 
Court, viz., the District Munsif of Bellary 
for fresh disposal after giving the parties 
a reasonable opportunity to adduce evi- 
dence as regards the agreement or adjust- 
ment pleaded by the judgment-debtor and 
after deciding upon its truth and validity. 
Costs in all the Courts up to date will 
abide the event and should be provided for 


` in the revised order to be passed by the 


District Munsif of Bellary. A 
A. Orders set aside. 


CALCUTTA HIGH COURT 
Civil Appeal No. 201 of 1932 
November 26, 1935 
MUKERJI, Aote. C.J. AND 8. K. (rose, J. 
JONAB ALI KHAN AND ANOTHER— 
Derennants Nos. 2 AND 3—-APPELLANTS 
VETSUS 
SATIS CHANDRA ROY—PLAINTIFF 
AND OTHERS— RESPONDENTS 

Mortgage~-Final decree—Mortgagor dead at time 
of passing— Substitution of heirs not made—Decree, 
if a nullity—Minor—Court guardian not able -to get 
instructions to defend suit—Suit not .contested— 
Action of guardian, if wrongful. 

A final decree passed on a mortgage at a date 
when themortgagor was dead and without any sub- 
stitution made of his heir in his ‘place, is a nullity. 
If after taking the steps which the Oourt-guardian 
took he was unable to get any instructions to 
defendthe suit, it is not.at all wrong on his part 
not to contest it. A 


A. from the original decree of the Sub- 
Judge, Bankura, dated May 9, 1932. 
Messrs. Hiralal Chakravarty, Shyama 
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Das Bhattacharji and Rabindra Nath Bhat- 
tacharjee, for ihe Appellants. 

Messrs. Bijan Kumar Mukherji and San- 
tosh Kumar Ghosal,; for the Respondents. . 

Judgment.—One Nadiar Chand Roy. 
was the owner of six properties which. are 
plots Nos. 1 to 6 of schedule to the plaint. 
He mortgaged plots Nos. 1 to 4 to one 
Upendra Dutt in 1904 and again in 1906, 
and ‘in 1913 he made a gift of the said 
properties in favour of one Chintamani Roy. 
Upendra Dutt obtained a preliminary dec- 
ree on the basis of the first mortgage 
against Chintamani and others ; and there- 
after on November 15, 1920, he also obtain- 
ed a final decree against them ; but in the 
meantime on September 23, 1919, which 
was a date after the preliminary decree and 
before the final decree, Chintamani had 
died leaving his widow Nanibala and a 
minor son namely the plaintiff. On the 
second mortgage Upendra Dutt instituted 
a suit after Chintamani’s death against 
the plaintiff and some other persons, im- 
pleading the plaintiff as a minor represent- 
ed by his mother as his- guardian. The 
mother did not appear in the suit and on 
that one Munsht Obeidur Rahim, a Pleader 
of the Court was appointed Court guardian 
for the said minor. In April 1920, a preli- 
minary decree was passed in the said suit, 
and thereafter in November 1920, a final 
decree was also passedtherein. In pursu- 
ance of this final decree the mortgaged pro- 
perties were put up to sale. Upendra pur- 
chased the said properties for Rs. 1,600 and 
having got his decree on the second mort- 
gage satisfied attached the surplus sale- 
proceeds and credited the same in part 
satisfaction of his decree on the first mort- 
gage. On March 2, 1925, Upendra sold the 
properties to Jonab Ali Khan who made the 
purchase for himself and his brother Rayen 
Khan for Rs. 2,200. The plaintiff as a 
minor represented by his maternal uncle 
Behari Roy as his next friend, then com- 
mended thissuit on July 27, 1928. 

He applied for permission to sue in forma 
pauperis but the application was disallow- 
ed. Court-fees were then paid on the 
plaint andthe suit thereafter proceeded in 
the ordinary way. Of the six items of 
properties which were included in the plaint- 
ifs claim in this suit, two, namely plots 
Nos. 5 and 6, need no longer be considered 
because the Judge has held that the plaint- 
. iff had no cause of action as regards them 
and this conclusion has not been challenged 
before us. As regards the other four items, 
namely plots Nos.1 to 4, put quite shortly 
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the plaintiff claimed to recover possession 
of the properties on a declaration of his 
title thereto. The decrees and the sale by 
which he purported to have lost his title to 
the properties were attached under the 
following broad heads: (1) That the final 
decree on the first mortgage was a nullity 
as it had been passed with Chintamani as 
a party when he was dead; (2) that the 
decrees on the second mortgage were nul- 
lities inasmuch as the Court guardian was 
appointed in direct contravention of 
O. XXXII, r. 3, (4) of the Code no notice 
having been served on the minor or on his 
mother with whom ashis guardian he had 
been impleaded in the suit, or on his mate- 
nal uncle Behari Lal Roy through whom 
as his next fried the present suit has been 
instituted and who was really his natural 
guardian and with whom he was living at 
that time; (3) that the Court guardian did 
not communicate with the minor’s mother 
or maternal uncle and neglected’ his duties 
as such by not entering any defence when 
as a matter of fact several substantial de- 
fences were open’; (4) that the proceedings 
held in pursuance of the decree which cul- 
minated in the sale were vitiated by fraud, 
illegalities and material irregularities. The 
contesting defendant was defendant No. 2 
who averred that there was no fraud, that 
every thing was legally done and all the 
proceedings were regularly taken and that 
the minor's maternal uncle with whom it is 
alleged thatthe minor was living at the 
relevant period, had full knowledge, at 
the time, of all that was happening about 
the suits and the other proceedings. 

The Subordinate Judge having decreed 
the suit, defendants Nos. 2 and 3 have 
preferred this appeal. It would be conve- 
nient to deal with the case under the four 
items of objection noted above on which the 
plaintiff rested his claim. 

1. It is conceded on behalf of the appel- 
lant that the final decree on first mortgage 
was passed at a date when Chintamani 
was dead and without any substitution made 
ofthis heir in his place. That decree, there- 
fore, was a nullity. 

2. In the plaint in the suit on the second 
mortgage Chintamani, as the original defen- 
dant No.1 was described as resident of 
Bbaluka. On his death on September 23, 
1913, his name was struck out and the fol- 
lowing endorsement was made in the place: 
“Defendant No. 1 having died his heir son 
No. 1 Satis Chandra Roy, minor through 
his guardian his mother, Nani Mayrani, is 
madea party.” (After examining the evi- 


1937 


dence his Lordship proceeded.) The plain- 
tiffs contention was that O. XXXILr.3 
(4), Civil Procedure Code, has been contra- 
vened and that contention: had two branches: 
Ist that Nanibala was notthe natural 
guardian but Behari Roy was: and 2nd that 
there was no service at’ Bhaluka as was 
alleged. That contention, in our opinion, 
has failed in both its branches. The learn- 
ed Judge has recorded as his conclusion 
that Upendra Dutt, in order to avoid the 
difficulties which would be raised if the suit 
was defended, intentionally gave a wrong 
address of the minor and caused a false 
return to be submitted by the peon. We 
are unable to hold that any such conclusion 
is justified. : 

3. As regards neglect on the part of the 
Court guardian to obtain instructions, the 
materials, such as there are on the record 
and such as we have already referred to 
lead us toa very different conclusion from 
what the learned Judge has arrived at. 
We think the Court guardian’s evidence, 
supported asitis by the contemporaneous 
statements made by him as contained in 
the two petitions to which we have already 
referred, must be accepted as true. The 
report no doubt is missing, but if either of 
the two parties are at all responsible there- 
for, no suspicion certainly can fall on the 
defendants; for it is obvious that the report 
must.have been in consonance with what was 
stated in the petitions. If after taking the 
steps which the Court guardian alleged he 
took, he was unlable to get any instructions 
to defend the suit, it was not at all wrong on 
his part not to contest it. The substantial 
defences that are said tohave been open 
to the minor to take are three: lst that 
nothing was due to the mortgagee upon 
any of the two mortgages; 2nd that the 
stipulation to pay interest on the second 
mortgage was penal; and 3rd that separate 
and distinct suits for successive mortgages 
on ths same properties were not maintain- 
able. As regards the first of these defences, 
even now there is nothing reliableon which 
such a defence can be said to be true. 

On the second point it may be pointed out 
that the rates of interest was 16} per cent. 
perannum.compound with yearly rest. As 
regards the third ground, it would be suffi- 
cient to say that it is highly debatable 
whether in any Court subordinate to the 
Calcutta High Court such a suit could be 
held to be not maintainable in view of the 
decision in Nilu v. Asirbad Mandal (1), to 


(1) 33 0. L, J. 232; A. IR. 1921 Oal. 321; 60 Ind. 
Cas. 809; 25 0 W N. 129. ki 
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which the learned Judge has himself referr- 
ed inhis judgment. Moreover, we have 
perused the judgment in the suit on the 
second mortgage which apparently the learn- 
ed Judge has not read. It appears defen- 
dant No.2 in the suit, who was a ‘puisne 
incumbrancer, contested the mortgages 
claim on all possible grounds and that at 
his instance various issues were framed: 
question of execution and attestation of the 
mortgage bond: question of consideration, 
question of interest ; question of maintain- 
ability of the suit, etc. And it appears also 
that after evidence of several witnesses was 
recorded on behalf of the mortgagee, all the 
issues were specifically and elaborately 
considered. f 

4. There is no substance in this ground 
and the plaintiff's claim has not been 
pressed before us on its basis. In our 
opinion, therefore, the view which the learn- 
ed Judge has taken of the second mortgage 
decree and the sale cannot be supported. 
The result is that this appeal should be 
allowed, and the decree of the Court below 
should be modified. The plaintiff should get 
a declaration thatthe decree in the suit 
on the first mortgage is void, and will be 
entitled to recover from defendant No. 1 the 
surplus sale proceeds, namely Rs. 9U-15-9 
(which was appropriated by the mortgagee 
against that decree) with interest at the 
rate of 6 per cent. per annum from the 
date of the sale namely July 15,1921, until 
realisation Defendant No. 2 who was the 
contesting defendant in the Court below 
will be entitled to his costs in that Court 
from the plaintiff; and in this Court the 
appellants (i.e. defendants Nos. 2 and 3) 
will get their costs from the plaintiff, but 
the plaintiff will get his costs of the appeal 
from defendant No. 1, hearing-fee being 
assessed at 5 gold mohurs. 

N. Appeal allowed. 


MADRAS HIGH COURT 
Civil Appeal No. 529 of 1930 
August 19, 1936 
VARaDACHARIAR AND MOCKETT, JJ. 
DURJATI SUBBA Y YA—Derenpant-—— 
APPELLANT 
versus 
ANANTARAJU NAGAYYA AND OTHERS— 
PLAINTIFES Nos. 2 TO 5 AND DEFENDANTS 
Nos. 2 ro 6—-RESPONDENTS 


Civil Procedure Code (Act V of 1908), s. 11—Speeific 


Relief Act (I of 1877), ss. 42, 43—Decree declar- 
ang Desi invalid. Pinality Validity of adoption 
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raised in subsequent suit in Court of higher juris- 
diction—Decleratory decree, whether operates as 
res judicata—Competency of Court—Rise in value of 
properties in dispute, whether affects rule of res 
judicata—Minor--Decree against guardian—Adverse 
interest—Question of fact. , 

The question of adverse interest is one of fact 
dependent upon circumstances ofeach case and in 
the absence of any reason for the suggestion that 
the guardian ad litem had in fact an adverse interest; 


“there is no reason for presuming that his interest 


must have been adverse simply because he might 
have had a claim as a reversioner. 

In determining the question -of competency of 
the Oourt for the purpose of s. 11, Civil ‘Procedure 
Code, the Court need not take into account any 
change in the valuation resulting from a mere rise 
in the market value of the properties involved. 


-Section 43 of the Specific Relief Act which gives 


finality to declaratory decrees passed under s. 42 
of -that Act does not incorporate the limitations 
laid down in s. 11, Civil Procedure Code, as to the 
competency ofthe Court to deal with the latter suit. 
Consequently, a decree passed by a District Munsif's 
Court declaring that an adoption is invalid-will 
operate as res judicata in a subsequent litigation 
even though the value of the subsequent suit is 
beyond the jurisdiction of a Munsif’s Court. 

C. A. against the decree of the Court of 
the Subordinate Judge (Principal) Nellore 
in‘O. 8. No. 3 of 1929 (O.S. No. 45 of 1927 
on the file of the District: Court, Nollore). 

Messrs. K. Rajah Iyerand A, V. Seshayydy 
for the Appellant. 

‘Mr. B. Somayya, for the Respondent. 

Varadachariar, J.—This is an appeal 
by the ‘lst defendant who seeks to 
defeat the claims of the plaintiffs, as 
reversioners to the estate of one'Sunda- 
raramiah, by setting himself up as the 
adopted son of Sundararamiah., Sunda- 
raramiah admittedly died on March 5, 
1878, and it is not denied that he died 
of cholera. It is the appellant’s case ‘that 
just ‘before his death he orally authorised 
his wife to take a ‘boy in adoption and that 
the Ist defendant who is the son of a 
cousin of Sundararamiah was accordingly 
adopted by the widow about a year after 
Sundararamiah’s death. 


This alleged adoption was the subject 
of adjudication in a suit for declaration 
instituted by the Ist plaintiff and his 
brothers so long ago as in 1883. (O.S. 
No. 877 of 1883). In that litigation, the Court 
of first instance upheld the adoption; but, 
on appeal, the lower Appellate -Court -held 
that the adoption was invalid as not authoris- 
ed by Sundararamiah or consented to by 
the sapindas. This decision was confirmed 
in Second Appeal by this Court. ‘he point 


_ for determination “in this appeal is whether 


the decision in that litigation can operate 
as res judicata in:the present litigation. 
_ An argument -to have been .advanced 
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before the lower Court ‘that the present 
appellant who was a minor in 1883, was 
not properly represented in the former 
litigation, because his guardian ad litem 
was his natural father who, being himself 
one of the reversioners to Sundararamiah's 
estate, must be taken to have have had 
an interest adverse to that of the minor. 
-As pointed out by the lower:Court, it is 
impossible to find ‘that the conduct of 
that litigation the appellant's :natural. 
father had been guilty of any negli- 
gence or laches. Mr. Rajah Ayyar admits 
that according to the -decision by a 
Full Bench of this ‘Court, the question of 
adverse interest is one:of fact dependent 
upon the circumstances of each case and 
in the absence of any basis for the sugges- 
tion that the guardian ad litem had in fact 
an adverse interest, there is no reason for 
presuming that his interest must have been 
adverse simply because he:might have had 
a claim. as one of six reversioners. 
The only question pressed before us by 
Mr. Rajah Ayyar accordingly is that as 
the former suit was instituted in.the Court of 
the District Munsif of Nellore, the decision 
is not that of a competent Court within 
the meaning of s.11 of the Code of Civil 
Procedure, because that Court could not 
have entertained the present suit by reason 
of its higher valuation. There are two 
answers to this argument either of which 
will suffice to dispose of the appeal against 
the appellant. 


It has always been recognised in this 
Court that in determining‘the question of 
competency for the purpose of ‘s. 1!, Civil 
Procedure Code, the Court need not take 
into account any change in the valuation 
resulting from-a mere rise in the market 
value of the properties‘involved (See Giriya 
Chettiar v. Sabapathy Mudaliar (1). Ifthe 
properties concerned.in the two suits are 
the same, the fact that fifty years ago-they 
were worth only an amount which would 
have brought a-suit relating to‘them within 
the jurisdiction of a Munsif's Court ‘is no 
reason for holding a pronouncement of 
the Munsif’s Court in respect of title 
thereto not final merely ‘because according 
to the present day market value the 
same properties are worth more ‘than 
the limit of the pecuniary jurisdiction of 
that Court. Applying ‘this principle to the 
present case, it hes not been ‘shown that 
the properties covered by the suits are not 
substantially the same. We were told that 


(1) 29 M 65, 
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two or three extra items are comprised in 
the present suit and that one item included 
in the former suit dces not find a place 
here because it has since been sold away 
in a revenue sale. Even making allowance 
for the value of the items newly included 
in the suit, the present. suit would have been 
within the jurisdiction of the District 


Munsif's Court if it had been instituted in, 


the year 1883. In this view the rule of res 
judicata will be applicable, even, according 
tothe conditions prescribed in s. 1], Civil 
Procedure Code. 

Another ground on which decision may be 
rested is afforded by s. 43 of the Specific 
Relief Act which deals in particular with 
declaratory decrees passed under s. 42 of 
that Act. Section 43 provides that a declara- 
tion made under this chaper is binding 
only on the parties to the suit and persons 
claiming through. them respectively. It 
will be noticed: that this- provision does not 
incorporate the limitations laid down in 
s. ll, Civil Procedure Code, as to the com- 
petency of the Court to deal with the latter 
suit. Mr. Rajah Ayyar suggests that after 
the enactment of a full and self-contained 
provision in the Civil Procedure Code 
embodying the rule of res judicata, 8. 43 
must be practically ignored as no longer 
necessary, because it was enacted at a 
time when there was no complete rule in 
the Code of 1859, s. 2 of that Code being 
very imperfect. In support of this argu- 
ment he relied upon a note by Dr. Whitely 
Stokes under this section in his, Anglo- 
Indian Oodes. He also laid stress upon the 
language of the section which is framed in 
restrictive words and contended that it 
could not have been the intention of the 
legislature to give a declaratory decree a 
wider operation than is permissible under 
the rule of res judicata as recognised 
in the Code of Civil Procedure and the 
only object of the section must have been 
to remove any misapprehension that a 
declaratory decree would have any opera- 
tion in the nature-of a judgment in rem so 
as to bind even persons not parties to the 
suit. We do not wish to minimise the 
force of these suggestion, but, on. the 
other hand we cannot ignore the policy 
underlying the recognition of the jumsdiction 
of tne Court to make declaratory decrees. 
It was the very object of that, Procedure 
that questions of this kind should be ad- 
judicated on at the earliest opportunity 
before evidence bearing upon them should 
be lost but that purpose will be undoubtedly 
defeated by ‘holding that decades after- 
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wards, simply because of, some difference 
in the.-pecuniary jurisdication of the Courts 
concerned, a declaration once obtained 
should become futile. Of the expediency, 
if not the necessity, of having a rule of 
finality; one cannot: find a better illustra- 
tion than the-present case itself because 
the appellant is now asking the Court to 
re-try, fify years after the event, the ques- 
tion whether a dying:man gave oral authority 
to-his-wife-to make an adoption. 

It has no doubt been held by the Judicial 
Committee in Gokul Mandar v. Pudmanand 
Singh (2), that on matters governed by: the 
Code, the Code must be treated as-exhaus- 
tive, but the observations of Lord Davey 
in that very case show that the limitations 
as to pecuniary jurisdiction embodied in 
s. 13 of the Code of 1882 (and 8. 11 of the 
Code of 1908) are not part of the general 
principle of res judicata as laid down in the 
Duchess of Kingston's case (3). In the face 
of the express provision contained ins. 43 
of the Specific Relief Act, it is not neces- 
sary to invoke the provisions of the Code 
in a case like the present. We are accord- 
ingly inclined to think that an alternative 
ground of decision in the present appeal 
is furnished by s. 43 of the Specific Relief 
Act, because it is not disputed that the 
question now arises between the parties to 
the former suit. 

On both the above grounds, the appeal 
fails and: is dismissed with costs of res- 
pondents Nos. 1 to 4. 


A. Appeal dismissed. 

(2) 29 0707, 291 A 196;6C W N 825; 4 Bom. LR 
793; 8 Sar. 323 (PU). 

(3) (1776) 2 Smith's LC 10th Ed 713, 


MADRAS HIGH COURT 
Criminzl Revision Petitions Nos. 607 and 
608 of 1936 ; 
(Criminal.Revision Petitions Nos. 567 and 

: 568 of 1936) 
September 1, 1936 
PANDRANG Rao, J. 
MOOKA PANDARAM—PETITIONER 
versus 
SINNU MUTHERIY AN—RE8SPONDENT 
Criminal Procedure Code (Act V of 1898), ss. 114 
(4), 192, 528—Order under s. 144—Power of District 
Magistrate to rescind such order—Application for 
rescission to Sub-Divisional Magistrate, whether takes 
away District Magistrate's powers — Suspension of 
order of Subordinate Magistrate and delegation of 
enquiry, legality of—Inherent powers. i : 
- The power of a District Magistrate to entertain an 
application under s. 144 (4) of the Criminal Procedure 
Code is not lest by reason of the fact that the Sub- 
Divisional Megistrate subordinate to him had already 


78 
dealt with an application made under that sub-section 
to him. The provisions of that section are intended 
for the protection of the liberty of the subject and 
should be construed liberally. The Criminal Proce- 
dure Code does not confer a power on superior Magis- 
trates to suspend ordersof Subordinate Magistrates 
and the weight of authority inthe Madras Presidency 
is against the view that Criminal Courts in the 
mofussil have inherent power to make such orders in 
the interest of justice. 

A superior Magistrate can rescind or alter an order 
ünder s. 144 without hearing the person at whose 
instance the original order was passed; the only 
limitation on his power is that he should hear the 
parties who apply for rescission or alteration before 
declining to do so. 

The power conferred by s. 144 (4), Criminal Pro- 
cedure Code, to rescind or alter orders made by Sub- 
ordinate Magistrates cannot be delegated or trans- 
ferred - by the District Magistrate who is moved in 
the matter to a Sub-Divisional Magistrate. 

Or. R. P. under ss. 485 and 439 of the 
Code of Criminal Procedure Code, 1898, pray- 
ing the High Court to revise the Order of 
the District Magistrate of Trichinopoly, 
Endorsement No. N. Dis. 1184-M of 1936, 
dated July 13, 1936. : 

Messrs. K. S. Jayarama Iyer and G, Go- 
palaswami, for the Petitioner. 

4 Mr. A. Narsimha Ayyar for the Respon- 
ent. 

Order.—These are applications which 
arise out of an Order of the District Ma- 
gistrate of Trichinopoly staying the order 
of the Sub-Magistrate of Turaiyur in 
M. C. No. 12 of 1936 pending the orders of 
the Sub-Divisional (Magistrate, Musiri, to 
whom the District Magistrate forwarded an 
application by one of the parties in M. C. 
No. 12 of 1936 under s. 144 (4), Criminal 
Procedure Code. The Sub-Magistrate 
passed an order on the application of the 
present petitioner prohibiting the counter- 
petitioners from interfence with the per- 


formance of a certain festival by the peti-| 


tioner. Some cf tLe counter-petitioners 
applied to the Sub-Divisional Magistrate of 
Musiri under s 144 (4), Criminal Procedure 
Code, for rescinding the order and there- 
upon the Sub-Divisional Magistrate after 
calling for the records passed un order con- 
firming it except as regards counter-peti- 
tioners Nos. 1 to 6 in respect of whom the 
ofder was set aside apparently because 
they gave an undertaking before the Sub- 
Divisional Magistrate that they would not 
interfere with the conduct of the festival. 
It may be mentioned in this connection that 
these counter-petitioners Nos. 1 to 6 were 
not the petitioners before the Sub-Divi- 
tional Magistrate. In other words they did 
not seek any rescission of the original 
order of the Sub-Magistrate. Thereupon 
e one of the contrary-petitioners viz., the res- 
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pondent in these petitions by name Sinnu 
Muthirayan approached the Distr.ct Magis- 
trate with a petition under s. 144, Criminal 
Procedure Code, pointing out certain alleged 
irregularities in the enquiry by the Sub-Ma- 
gistrate and also his objections to the pro- - 
cedure followed by the Sub-Divisional Ma- 
gistrate and prayed that the order of the 
Sub-Magistrate should be rescinded altoge- 
ther and that the order. should be sus- 
pended pending disposal of the petition. 
The District Magistrate passed the following 
order on the application on the same date 
On which it was presented. Endorsement 
forwarded to the Sub-Divisional Magistrate, 
Musiri, for enquiry and disposal. 

The order of the Sub Magistrate, Turai- 
yur in M C. No. 12 of 1936 is stayed pend- 
ing orders of the Sub-Divisional Magistrate 
after enquiry. This order which appears 
to deal with the petition presented under 
8. 144 (4), Criminal Procedure Code, almost 
as if it were one relating to a purely ad- 
minstrative matter is objected to on three 
grounds, namely: (1) that the District Ma- 
gistrate had no power to entertain an ap- 
plication to rescind the order of the Sub- 
Magistrate after a similar application for 
rescission had been made to the Sub-Divi- 
sional, Magistrate, and the latter had passed 
orders thereon, (2) that the District Ma- 
gistrate had uo power to suspend the order 
of the Sub-Magistrate temporarily pending 
the result of the enquiry ordered by him 
to be made by the Sub-Divisional Magistrate, 
and (3) that the District Magistrate had no 
power to transfer the case to the Sub-Divi- 
sional Magistrate for disposal. [ am of 
opinion that as regards the power of the 
District Magistrate to entertain an applica- 
tion under s. 144 (4), the power is not lost. 
by reason of the fact that the Sub-Divisicnal 
Magistrate who is subordinate to him nud 
already dealt with an applicatiun made 
under that sub-section. to him. The wide 
powers of recission or alteration given by 
sub-s. 4 tos. 144 are necessary for the pro- 
tection of tLe subject. They are invoked 
not when a Subordinate Magistrate declines 
to pass an order under sub-s. (1) but only 
when an order is passed thereunder inter- 
fering with the rights of subjects, and where 
an order of this kind, that is to say, an order 
which interferes. with or limits the right of 
subjects is passed, the law allows. the Ma- 
gistrate himself who passed the order to 
change his mind and rescind or alter the 
order and allows every Magistrate superior 
to that Magistrate to do the same thing if 
he thinks fit. These are provisions intended 


1937 


for the protection of the liberty of the sub- 
ject and should be construed liberally: 
otherwise, the final authority in the District 
who is to determine whether there should 
be any interference with the liberty of the 
subject, and ifso, to what extent for the 
purpose of maintaining public tranquillity 
or preventing breaches of the peace will 
be the Sub-Divisional Magistrate, and the 
District Magisirate would be powerless to 
interfere with what he considers a needless 
exercise by a Sub-Magistrate of the special 
powers given by s. 144 (1); Criminal Pro- 
cedure Oode, if the Sub-Divisional Magis- 
trate has chosen to exercise his power 
under sub-s. 4. In the circumstances 


of this case I am of opinion that the District ` 


Magistrate must be deemed to have had the 
power if he thought fit to rescind or alter 
the order of the Sub-Magistrate, the order 
of the Sub-Divisional Magistrate being one 
‘which is in effect a confirmation of the 
Sub-Magistrate’s order. The only altera- 
tion made in it wasone which was of no 
consequence because the persons affected 
by the alteration were themselves prepared 
to abide by the order. 

As regards the other two questions raised 
in these petitions, vig. the power of the 
District Magistrate to suspend the order 
and the power to transfer, I am of opinion 
that the contentions of the petitioner are 
well-founded. A general power to suspend 
orders of Subordinate Magistrates is not 
given to superior Magistrates expressly by 
the Code of Criminal Procedure, and that 
power is sought to be based by the Public 
Prosecutor on what is called the inherent 
power of the Criminal Courts to pass such 
orders as are necessary in the interests of 
justice. The authorities on this point, viz., 
the existence of inherent powers in Crimi- 
nal Courts in the mefussil are not uniform 
and it would appear as if the weight of 
authority in this Province is against the 
proposition that there is such an inherent 
power. S. 144 permits any authority which 
has the power to rescind or alter an order to 
do so after hearing only the party who 
applies for it and this hearing can be com- 
pleted without delay, and there is no par- 
ticular reason why there should be a stay 
or suspension before such hearing. It is 
not a casein which the other side has to 
be given notice and has to be heard. In 
all these cases under s. 144 it is really the 
liberty of the subject that is affected by 
the original order and though this inter- 
ference might be made by the Magistrate 
at the instance or, of when moved by some 


MOOKA PANDARAM V. SINNU MUTHERIYAN (MADR.) 79 


privaté individual, the superior authority 
can always rescind or alter the order with- 
out hearing the person at whose instance 
the original order was passed, the only 
limitation on his power being that he should 
hear the party who applies for rescission 
or alteration before declining to do so. 

As regards the power of transfer it has 
not been seriously’ argued by the Public 
Prosecutor that there is a power of trans- 
fer ina case of this kind. The authority 
that was invoked by the application to the 
District Magistrate was tLe authority to 
rescind or alter conferred by s. 144 (4) and 
this authority cannot be delegated. It has 
been decided in Cr. R. C. No. 318 of 1914 
that the power of rescinding the order lies 
only with the Magistrate to whom the ap- 
plication is made and that the order of the 
District Magistrate to whom the application 
was made transfering the application to a 
Sub-Divisional Magistrate is bad. The ap- 
plication made tothe District Magistrate 
under s. 144 (4), Criminal Procedure 
Code, cannot be brought either under 
s. 192 or under s. 528, Criminal Procedure 
Code, which deal with the subject of 
transfer of cases. In this particular case 
it would almost appear as if the learned 
District Magistrate dealt with the applica- 
tion in an administrative way, and dele-. 
gated his duty tothe Sub-Divisional Ma- 
gistrate after suspending the order com- 
plained of. Moreover, the transfer to the 
very Sub-Divisional Magistrate who had 
already dealt with an application relating 
to this very matter under the very same 
sub-section would not have been a proper 
exercise of the power of transfer even if 
any such power really existed. 


The District Magistrate’s orders suspend- 
ing the order of the Sub-Magistrate and 
transferring the case to the Sub-Divisional 
Magistrate must therefore be set aside, and 
the District Magistrate will have to deal 
with the application made to him himaeelf 
according to law, and the proceedings now 
pending before the Sub-Divisional Magis- 
trate as a consequence of the order of the 
District Magistrate transferring the case to ` 
him must be quashed. 4 


I wish to make it clear at the same time 
that it will be open to the District Magis- 
trate to rescind or alter the order or to 
decline to doso as he thinks proper; and no- 
thing thathas been said by me should be 
deemed to influence in any way his discretion 
which ina case of this kind has to be exercis- 
ed for the protection of the rights of subjects 
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consistently with the need for the preserva- 
tion of the public tranquility. 

I direct,. therefore, in the circumstances 
of the case that the cancellation of the 
order, of the suspension shall take effect: 
only from the date immediately succeeding, 
the date on, which.this order of the 
Court is received by the District. Magis- 
trate. l 

A. Order accordingly. 


LAHORE HIGH COURT 
Criminal. Revision Petition No. 233:of 1936 
April 28, 1936 
Corrizg, J; 

GUJJAR MAL—Acousen—PrritTioner 


versus ` 
MUNICIPAL COMMITTEE, F EROZE- 
PORE CITY—Opposite-Party 
Punjab Municipal Act (III of 1911), s. 121 (5— 


“ License to run engine granted on conditions—Failure 


to comply with - conditions—Breach of license— 
Offence, if constituted. 


_ Where license was- given to run an-engine bet- 
ween: 8 P. mand 6 A. m. on condition that licensee 
should instal a silencer and on the Health Officer 
reporting that engine was producing: offensive and 
unwholesome noise, the President: filed a complaint 
against the licensee: 

Held, that the permission was strictly limited and 
that’ the failure to comply with those conditions 
was- in itself a breach of-the license and' the special 
authorization giventhereundér and the licensee: was 
liable; to: prosecution. ; 

Mr. Jai.Gopal Sethi, for. the Petitioner. 

Messrs. R. P. Khosla and Hem Raj Maha- 
jan, forthe Government Advocate, for-the 
Oppesity. Party. 

Order.—The petiticner carried-on an Ice 
Factory and Flour Mills run by an oil engine 
in the limits of the- Municipality of Feroze- 
pore. For this he holds a license under 
s: 121; Punjab Municipal Act: Under the 
bye laws-‘of'. the- Municipal Committee of 
Ferozepore; Notification No. 35689, dated 
December-7, 1928, itis provided-in r. 3 (e) 
that a person holding‘a license under sub- 
s» (1) of:-s.-121, Municipal: Act, shall not 
permit-any work to be carriéd: on’ at the 
licensed premises: which gives-rise to-offen- 

sive or unwholesome noise between eight 
o'ċlock at: night and. six: o'clock of the 
morning unless he has been specially au- 
thorized in this behalf. The petitioner 
apparently has been endeavouring to obtain 
such permission and on February 25, 1935, 
“ the Committee adopted a resolution: which 
is reproduced in the order ofthe learned 
Sessions Judge. to the effect that a license 
should be granted on: the condition either 
that an-efficient silencer were erected or an. 
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electric motor installed -which would not 
produce noise while the engine was running 
and that people ‘residing. in the neigh- 
bourhood: should not be disturbed by its 
noise and vibrations. Subsequently the 
Health Officer found that the engine was- 
working and ‘producing offensive and: un- 
wholesome noise. A: number of witnesses 
were produced to this effect.and their evi- 
dence has. been accepted by the learned 
trial Magistrate in preference to the theore- 
tical evidence as regards the efficiency of 
the silencer fitted to the oil engine. Mr. Sethi 
argues in support of the-reference that-the 
permission having.once been granted under 
bye-law 3, no prosecution would lie, 


“and the only course would be for the 


Committee to revoke and. cancel their per- 
mission. It appears tome, however, to be 
clear that the permission was. strictly limited, 
and that the failure to comply with those 
conditions, isin itself a breach of the license 
and the special authorization: given there- 
under. It was further urged that.it was for 
the. Municipal Committee, and not the Presi- 
dent, to launch the prosecution: and decide 
whether the terms of the authorization. had 
been complied with: This contention, in 
my opinion, has no force. It. appears that 
the Committee has delegated. powers to its 
President,to initiate prosecution. In the 
present case-the prosecution was ordered 
by. the President.on the report of the Health 
Officer. Once the prosecution has: been 
launched, it is for the Court to decide whe- 
ther or no a: breach of the conditions has 
occurred. In these: circumstances: I see no 
ground for accepting the: recommendation 
of the learned Sessions Judge and dismiss 
the petition. : 


N. Petition ‘dismissed. 


MADRAS HIGH COURT 
Civil Miscellaneous: Appeal No. 148- 
of 1934° 
August 25, 1936 
Buen AND LAKSHMANA Rao, JJ. 
CHANAHALU SIVA REDDI AND ANOTHER 
'  Countger-PETITIONERS— APPELLANTS 


versus: ý 
Tuan OFFICIAL RECEIVER or BELLARY 
AND OTHERS—RESPONDENTS 

Insolvency—Act of insoluency—Act committed by 
agent— When binds princtpal—Seclusion and notice of 
suspension of payment by managing: partner, whether 
act of insolvency of other. partners. 

Where a business belonging to three brothers 
was carried-on by -the-eldést brother and the three 
brothers were : adjudicated insolvents‘on:the ground 
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that the-eldest brother had seċluded, himself and had 
alsv expressly stated to the creditors that he could 
not paytheir debts and” the‘two younger brothers 
contended that they cannot be = adjudicated on the 
basis of acts committed by their eldest brother: 

Held, that so far as the question of seclusion 
was concerned, that wasan act of the eldest bro- 
ther alone and could not be attributed to- his youn- 
ger brothers and treated as an act of insolvency 
committed by them; but as the eldest brother was 
carrying on the business, his statement of inability 
to pay his debts wag binding on the younger bruthers 
and was an act of insolvency sv far as the younger 
brothers were concerned, and they could properly be 


adjudicated as insolvents on the basis of this state- 
ment, z 


O. M. A. agains; the order of the District 
Court of Bellary dated December 20, 1933, 
and made in I. P. No. 43 of 1931, (I. P. No. 
26 of 1932, Temporary, Sub-Court, Bellary). 

Messrs. V. S. Narasimachariar and N. 
Appa Rao, for the Appellants. . 

Messrs. C. Sambasiva Rao and S. Nara- 
simha Ayyengar, for the Respondents. 

Judgment.—The appellants are two out 
of three brothers whohave been ad judi- 
cated insolvents in I. P. No. 43 cf .1921 on 
the file of the District Judge, Bellary. Tne 
learned District Judge has found that all 
the three brothers were in Partnership and 
that the firm of which they were members 
was liable to be adjudicated insolvent. 
The eldest brother who has no} -appealed 
put up a case that the business in which tke 
debts due to the petitioning creditors were 
contracted belonged.tohim alone and that 
his two younger brothers (the present ap- 
pellants) had nothing to do with it. The 
appellanis also supported that case. They 
pleaded that they had effected a partition 
from their elder. brother .4 or 5 years. before 
the insolvency petition was filed. The 
eldest brother Ayyanna Gowd was adjudi- 
cated on his own admission and the appel- 
lants were adjudicated subsequently. by the 
District Judge, 

It is contended on behalf of the appel- 
lants that there - was-no sufficient : evidence 
fo prove any partnership between these 
brothers and further ihat even if the: part- 
nership were found. to:have been proved; 
the acts of insolvency alleged were: commit- 
ted only by the eldest brother Ayyanna 
Gowd and that they could not: suffice to-sup- 
port the adjudication in. insolvency of the 
other two brothers. With . regard:.to “tho 
question of partnership we have no hesita- 
tion in upholding the finding of the: learned 
District Judge. “The documents (Exs..D and 
D-1) and the account books. (Exs. -G and 
H-0) are quite sufficient -by themselves to 
show that the three. brothers were 
engaged in the trade. 
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They are .members 


Judge has held that the 


jointly - - 
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of a joint family and they stale in Exs. D' 
and D-1 that the trade -which was being 
carried on under the name of the eldest 
brotLer Ayyanna Gowd wasa trade which 
was being conducted for the benefit of the 
joint family (vide Ex. D.) In ‘Ex. D-1 they 
said “we are trading in partnership under 
the name of Ayyanna Gowa”, : 

The only ditficully is whether the act or 
acts of insolvency committed by the first 
counter-pelitioner only {the eldest brothery 
can support the adjudication of the other 
two brolhers. We have been referred to a 
number of cases. The learned District 
eldest - brother 
Ayyanna Gowd secluded himself and evad- 
ed his creditors and also gave notice to 
his creditors that he has suspended pay- 
ment. He has also held that these acts of 
Ayyanna Gowd must be -consideréd as 
the acts of the other members of the 
firm, viz. the two present appellants: 
In other words the first counter-peti= 
tioner according to the learned Judge 
acted as the-agent of the other two brothers’ 
who arein partnership with him. Under 
the explanation to s. 6 of the Provincial 
Insolvency ‘Act -which defines an act of in- 
solvency.it is laid down that for the purposes 
of this section the act of an agent may be 
the act of the principal. The law is sum; 
marisedin para. 133, page, 103 of Mulla's 
Treatise on Insolvency inthe : following 


ords < 
Win will beseen from what is‘stated above that 
there isa distinction between an ordinary agent’ and 
anagent who has exclusive control of the business 
and occupies such 8 position thatthe: principal must 
stand or fall’byhis acts. In “the former case' the 
act of insolvency committed by the agent isnot ithe 
act of the principal. In the.latter casa the act of 
insolvency committed by-the agent will be the . act. of 
insolvency principal”, ° 


In so far as. the question Of seclusiom is 
concerned, we are .0f opinion that: the ‘seclu- 
sion of himself by Ayyanna Gowd was -not 
an act which could be attributed to his 
brothers. As regards stspension of pay- 
ment, it_was-clearly . proved.. that he gave 
notice to'the petitioning - ereditors “that he 
was unabieto pay their debts. ‘His own 
werds are quoted by one witness as follows: 
“I cannot, pay your-debts: you can do what 
you like” ‘This is imour opinion a3 empha- 
tic notice- as. he could give {hat he -was 
not going to pay his debts. If this. notice 
was given by Ayyanna Gowd as agent-of 


- his. brothers, it ‘could only support their 


‘adjudication as insolvents if Ayyanna Gowd 
were found to be in sole charge or exclusive, 
contro}-of.the joint business. This we-are 
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satisfied is the trust from the evidence that 
has been recorded in this case. As we have 
already noticed, it was the case of the 
Ayyanna Gowd himself and also of both 
the appellants that Ayyanna Gowd was the 
only perscn who had anything whatever to do 
with the business. It is quite true that the peti- 
tioning creditors letin some oral evidence 
to the effect that these appellants had been 
seen sitling in the shop and actually engag- 
ed in business. And Mr. Narasimhachariar 
who appears for the appellants would like 
us to accept this as showing that Ayyanna 
Gowd was not in sole or exclusive control 
and to reject the statements of his own 
clients and the statement of Ayyanna Gowd 
himself on this “point. It is not shown that 
the appellants have incurred any debt on 
behalf of the partnership or ever put their 
names to any document executed on behalf 
of the partnership. We think the case of 
the appellants and of Ayyanna Gowd with 
regard to the management of the business 
is true. It seems clear that Ayyanna Gowd 
alone. conducted the business and that ke 
was in exclusive control of anything that 
was done in pursuance of the objects of the 
partnership. On that finding Ayyanna 
Gowd’s notice of suspension of payment is 
one by which his partners (the appellants 
must also stand or fall inthe words of their 
Lordships of the Privy Council in Kastur 
Chand Rai Bahadur v. Dhanput Singh 
Badur (1). For these reasons we hold that 
the acts of insolveucy committed by 
Ayyanna Gowd must be deemed to be the 
actsof the appellants also and that their 
adjudication as insolvents is correct. This 
appeal is accordingly dismissed with costs 
of the Official Receiver and the opposing 
ran Wa (two sets) to be paid out of the 
estate. f 


A Appeal dismissed. 
way O 26; 221 A 162; 6 Sar. 617; 5ML J 269 
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CALCUTTA HIGH COURT 
Civil Rule No. 650 of 1936 
July 28, 1936 
Nasim Aut, J. 
_ JAGAT KISHORE ACHARYA 
CHOUDHURY—Piaintirr—Peritionse 


ve TSUus 
BADAN MANDAL AND 0OTHARS— DRFENDANTS 
.~Oprosi'te PARTIES. 

Bengal Tenancy Avt (VIII of 1885), s. 148 (h)— 
Natural guardian of minor, who is~Rent suit— 
Elder brother entitled to custody of minor under 
personal law not objecting on service of notice under 
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s. 148 h)—He must be déemed to be duly appointed 
guardian of minor. ae 

The mere fact that an infant is in thacare, of a 
person does not take him the natural guar- 
dian of the person of the infant. :Section 148 (A), 
Bengal Tenancy Act, contemplates guardians who 
are entitled to the custody of the infant under thé 
personal law by which the infant is governed, in 
the absence of a testamentary guardian ora guar- 
dian appointed. é 

Where an elder brother who under the Muslim Law 
was entitled to the custody of the minor brother did 
not appear and object to be appointed guardian when 
notice under s. 148 (h) was served on him. 

Held, that he must be deemed to be the duly 
appointed guardian of the minor for the rent suit’ 
Remington v. Holby (1), referred to. 

O. R. from an order of the Second Court 


Munsif, Mymensingh, dated May 6, 1936. 


Messrs. Jatindra Nath Sanyal and 
Tarapada Mukerjee, for the Petitioner. 

Mr. A. Quasem, for the Deputy Regis- 
trar. 

Order.—This Rule is directed against an 
order of the Second Sadar Munsif, Mymen- 
singh, dated May 6, 1936, in Rent Suit No. 34 
of 1936 now pending before him. The petit- 
ioner is the plaintiff in that suit. He 
applied to the learned Munsif under s. 118 
(h), Bengal Tenancy Act, to serve on defen- 
dant No. 1 the elder brother of minor 
defendant No. 6, a notice informing him 
that he will be treated as the guardian 
ofthe minor defendant in respect of the 
suit. That prayer was allowed and the 
notice was served. He, however, did not 
appear and object to his being treated as 
guardian for the suit within the time pres- 
cribed by that section. On April 21, 1936, 
the learned Munsif directed the petitioner 
to deposit requisite feesfor the appoint- 
ment ef a Court guardian. The petitioner 
thereafter prayed for reconsideration of 
that order onthe ground that defendant 
No.1 who was the natural guardian of 
defendant No. 6 did not object to his being 
appointed guardian and consequently 
must be deemed to be the duly appointed 
guardian of the minor defendant under 
the provisions of s. 148 (h), Bengal Tenan- 
cy Act. The learned Munsif, however, reject- 
ed his prayer on May 6, 1936, on the 
ground that defendant No. 1 was not the 
“natural guardian of the minor” within 
the meaning of s. 148 (h) cf the Act. 
The petitioner thereupon obteined this 
Rule. 

The expression “natural guardian” has 
not been defined in the Bengal Tenancy Act 
or in the Civil Procedure Code. The word 
“guardian” standing alone generally means 
guardian ofthe person. ‘Guardian of an 
infant ‘means guardian of the person 
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. per Jessel, M. R, in Remington v. Holby-(1) 
at-p; 632., A “natural guardian” therefore, 
isa ‘natural guardian of the person of the 
infant. A person isa natural guardian. 
when he is neither the testamentary guar- 
dian nor a guardian appointed. The mere 
fact that an infant is in the care of a 
person does not make that perscn the 
natural guardian of the person of the in- 
fant. The section contemplates guardians 


who are entitled to the custody of the’ 


infant under the personal law by which 
the infant is governed, in 


appointed. It is not disputed that defend- 


` ant No. 1 is now entitled to the custody of 


defendant No.6 under the Muslim Law. 
“He did not appear and object to bs appoint- 
ed. guardian of defendant No. 6 for the 
suit. He must, therefore, be deemed | to 
be the duly appointed guardian of defen- 


dant. No. 6 for the purposes of the rent suit. © 


. The learned Munsif was, therefore, wrong 
in directing the petitioner to deposit fees 
for the appointment of a Court guardian | 
The result, therefore, is that this Rule is 
made absolute. The orders of ihe Munsif 
directing the petitioner to deposit fees for 
the appointment of a Court guardian are 
set aside. Defendant No. 1 must be deemed 
to be the duly appointed guardian of 
defendant No. 6 for’ ihe purposes of ihe 
suit. There will be no order for costs in 
the Rule. f JON 
N. Rule made obsolute. 
_ 1) (1880) 14 Ch. D 630. - 
*Page of (1880) 14 Ch. D—(Hd,] 





. LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 29 of 1934 
“October 1, 1934 
` Jar LAL, J. ` Syt 
Musammat RAM RAKHI—Ptatntire— - 
PETITIONER 
VvETSUS eee 
Bawa ISHAR DAS AND 0THERS— 
DreFENDANTS—RESPONDENTS 
Practice~ Court-fee—Extension of time for payment 
~-Held, High Court can extend time even when time 
fixed by lower Appellate Court has expired and appeal 
dismissed, : a * f 
Held, that High Oourt can extend time for pay- 
ment of court-fee, on an application for revision 


against order rejecting petitioner's application to ` 


appeal as pauper, even where time fixed by the luwer 


Appellate Court for payment of the requisite court-fee _ 


has expired and the appeal dismiased. 

` Mr. R: L. Anand,-I, for the Petitioner. 
Mr. Niamat Rai, for the Respondents. 
Order.—I haye examined the judgments 
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the absence- 
of a testamentary guardian or a guardian - 
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` of the trial Judge and of the lower Appel- 


late Court and am of opinion that this is a 
fit case in which I should have given fur- 
ther time to the petitioner to pay ihe ‘1re- 
quisite court fees when I dismissed her 
petition for revision against the order re- 
jecting her application io appeal as a 
pauper. No authority has been. cite] by 
the respondent’s Counsel in support of his 
contention that I cannot extend the time 
nowon the ground that the time fixed by 
the District Judge for paying the court- 
fees had already expired and the appeal 
dismissed when I dismissed the petition for 
revision. 1 observe that unless I grant the 
‘extension prayed for, the petitidner will lose 
Ler rights to appeal as a fresh appeal would 
be’ barred by time and this fact has in- 


_ fluenced me in granting the extension. I 


allow tLe pelitioner one month from tc-day 
to pay the requisite court-fee on the memo- 
randum of appeal before the District Judge. 
Jf court-fee is paid within one month, the 
‘Disirict Judge will hear the appeal on the 
merits. The petitioner must pay the res- 
pondent's costs of this petition because it 
was her own negligence in. not asking the 
extension at the previous hearing which has 
_ necessitated this petition. 
D. Petition allowed., 





~ SIND JUDICIAL COMMISSIONER'S 
© COURT ; 

_ Criminal Transfer BUDIN No. 139 of 
f 1 : 


July 7, 1936 
Davis; J.C. AND MEATA, Aa J.C < 
SUGNOMAL TAHILRAM-— AocusED— 
. APPLICANT . gak i 
VETSUS 


PHATANDAS RELUMAL—Compratant— 
Opposite Party 


Criminal Procedure Code (Act V of 1698), ss, 528 
(2), 526—Transfer of case—Jurisdiction of District 
Magistrate under s. 528 (2)—Whether barred merely 
because it has been exercised by Subordinate Magis- 
trate—Sensational nature of case, if ground for 
transfer—Mere apprehension of accused, if suffictent 

` —Transfer on Magistrate's whim—Effect—Practice 
- —Judgment—Citatrons. i 

While it is true the District Magistrate has not 
appellate jurisdiction under s. 528 (2), Criminal Pro- 
cedure Code, ke kas a concurrent jurisdiction, ahd 
that jurisdiction is-not barred merely because it 
has been exercised by the Sub-Divisional Magis- 
trate in the first instance. iS si 

The fact that a case isa sensational one cannot, 

‘without qualification, be accepted as a ground for 
the transfer ofa case at al. | . 

Secticn 526 dces not say thata transfer may Le 
ordered -in any case where it is made to appear to 
the accused that a fair and impartial ` enquiry ‘or 


8 

. trial cannot be had, but where «this is made to 
appear to the High Court. .Therefore,.what is con- 
templated is that the Ccurt itself should be satisfied 

on that point andthe real test is not what the ac- 
` cused may reasonably or unreasonably have been led 
to think about it. 

For a “Magistrate to transfer a case from one 
Couit to another at his whim and caprice would 
be seriously to interfere with the woiking of the 

- «Courts and would shake the confidence of the public 

` .in those Courts. . Abdullah Khan Khair Mohamed 
“Khon v. Emperor (7), referred to, 
- Commentaries, of course, are very useful things, 
but they must be used with discretion and with 
discrimination and the mere citation of a long list 
of authorities does not of itself make a bad judg- 
ment a good judgment or correctly conclude the 
matter. N j 

Mr. Partabrat D. Punwani, for the Ap- 
plicant. 

Mr. Charles M. Lobo, for the Crown. 

| Davis, J. C.—This is an application to 
set aside an order of the District Magis- 
‘trate, Nawabshah, setting aside an order of 
the Sub-Divisional Magistrate, Naushahro, 
transferring a case from the Court cf the 
First Class Magistrate, Kandiaro taluka, to 
‘the Subordinate Judge and First Class Ma- 
‘gistrate, Naushahro, and re-transferring it 
to the Court of the First Class Magistrate, 
‘Kandiaro taluka. The first point urged in 
‘argument before us is that the learned 
District (Magistrate has exercised under 
8. 528, Criminal Procedure Code, an ap- 
pellate jurisdiction that he does not possess, 
for the jurisdiction possessed by Magistrates 
referred. to in 8. 528, cl. (2), Criminal Proce- 
dure Code, is a concurrent jurisdiction and 
not an appellate jurisdiction. For this argu- 
. ment the learned Advocate has abundant au- 
thority. He has referred us to the case in 
Raghunatha Pandaram v. Emperor (1), in 
which it is laid down that: 
-*A District Magistrate has no power bo cancel an 
order made by a Sub-Divisional Magistrate direct» 
ing the transfer under s. 528, Criminal Procedure 
_ Code, ofa case from the file of ons Sub-Magistrate 
‘to that of another Sub-Magistrate, and to direct the 
re-transfer of the case to the file of the Sub-Magis- 
trate from whom it was transferred.” 


-The second case to which we have been 
Teferred is the case in Narayanaswamy 
-Aiyar v. Kuppusamy Aiyar; 37 Ind. Cas. 41 
(2), which isa Madras case and disting- 
ttishes between an order passed by a Ma- 
gistrate in the exercise of his concurrent 
jurisdiction under sub-s. (2), s. 528, Crimi- 
nal Procedure Code, and an order passed 
by the Magistrate in the exercise of an ap- 
pellate jurisdiction which he does: not poss- 
ess a8 in Haghunatha Pandaram v. Em- 


a Aia y 2 Weir 689. 
. (2) 3T Ind. Cas, 41; A IR 1918 Mad. 1366; 18 Or, 
FSRS LWIR, | ee 
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peror (1), just now cited. In Narayana- 
swamy Aiyar v. Kuppusamy Aiyar, 37 Ind. 
Cas. 41 (2), it is said that: ar 

“Where a Magistrate acts on his own initiative in 
transferring 2 cas3, his order is not vitiated by the 
fact that another Magistrate of co-ordinats authority 
had refused it; but if hs examined the reasons given 
by the co-ordinate authority and finds that that 
authority is wrong, his interference must be deemed 
to be by way of appeal which be has no jurisdic- 
tion to entertain and the order of transfer must be 
sət aside.” , r 

The next case cited was that in Emperor 
v. Muhammad Akbar (3), and in this case, 
there was not a question of the „District 
Magistrate exercising appellate jurisdiction 
over a Sub-Divisional Magistrate, but a 
Sub-Divisional Magistrate exercising appel- 
late jurisdiction over a District Magistrale,’ 
which is an even more unreasonable exer- 
cise of power. In that case, it was said 
that : 

“Where a Distiict Magistrate has transferred the 
case toa Magistrate subordinate to himself, but also 
eubordinate to the Sub-Divisional Magistrate, it ia 
no longer competent to the latter Magistrate to take 
the case on to his own file.” rE 

The next case cited to us was that in 
Iitaf Hussain v. Emperor, \7 Ind. Cas. 414 


- (4), which is again really an authority for 


the statement that a District Magistrate 
acting under s. 528, Criminal Procedure 
Code, cannot set aside an order of transfer 
passed by a Sub-Divisional Magistrate. The 
lastcase cited to us was ihat of Kishori Lal 
v. Emperor (5), which again distioguishes 
between what we might call the appellate 
jurisdiction, which does net exist under 
s. 528 (2), Criminal Procedure Code, andithe 
concurrent jurisdiction which dces, and it 
is there said that: 

‘Under s. 528 (2), Criminal Procedure Code,’ the 
District Magistrate and the Sub-Divisional Magis- 
trate have equal authority in withdrawing cases 
from Subordinate Magistrate, and the District Ma- 
gistrate shall not exercise powers of an Appellate 
Court as regards orders passed by the Sub-Divisional 
Magistiate, If he considers the Court to which the 
case is transferred by the Sub-Divisional Mugistrate 
not the proper Court for the trial of the case, for 
reasons to be stated by him, he should transfer the 
case to any Oourt which he thinks proper alter 
notice tothe accused.” ; 

and with all respect, the rae case cited 
appears to us correctly to set ut the scope . 
and purpose of s. 528 (2), Criminal Pro- 
cedure Code. While it is true the l'istrict 
Magistrate has not appellate jurisdiclion 
under that section, he has a concurrent 
jurisdiction and that jurisdicticn is nob bar- 
red merely because it has been exercised 

(3) 47 A 288; 85 Ind Cas, 378; A IR1925 All. 283; 
26 Or. L J 538; 23 A L J 1233; L R 6 A 57 Cr, 

(4) 17 Ind. Gas, 414; 13 Cr. L J 162. 

(5) AI R 1928 All. 546; 116 Ind. Cas, 751; 30 Cr, L 
J654 L:R9A 85 Or; 10 AT Cr, RL 
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by the Sub-Divisional Magistrate in the first 
Instance. Suppose for the sake of argument, 
that the Sub-Divisional, Magistrate trans- 
fers a case from a Court A to Court B, it is 
Open to the party aggrieved to go to the 
District Magistrate not by.an appeal against 
the crder of the Sub-Divisional Magistrate, 
but-by moving the District Magistrate: to 
exercise the -jurisdiction conferred upon 
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him by sub-s. (2) for reasons set out in.the ` 


application, showing why the case which,is 
now in Court B should be transferred from 
Court B either to Court A or to Court C; 
and we ourselves can see no reason what- 


ever why when the District Magistrate after. 


having considered the application. on its 
meritsand for good reasons transfers a case 
either tó Court A or to Court C he does not 
exercise a proper jurisdiction under s. 528 
(2), Criminal Procedure Code. With this 
Position, as, we have set it. out, neither 
learned Advocate for the applicant nor the 
learned Public Prosecutor has any quarrel, 
We must then set aside -the order of the 
District Magistrate as being.in fact an 
order passed by the District Magistrate in 
the exercise of an appellate jurisdiction 
which he does not possess. f 

This then leads us to consider the order 
of transfer passed by the Sub-Divisional 
Magistrate, Naushahro, dated’ February 28, 
1936, and having considered the order and 
having heard what the learned Advocate for 
the applicant has to say, we have come to 


the clnclusion that it is so whimsical an. 


order and based, on so clear a misunder- 
standing of the purpose and scope of s. 528, 
Criminal Procedure Code, that we cannot 
possibly allow it to stand, and that we 
should, in the exercise of our revisional 


jurisdiction send the case back to the Court . 


of. the First Class Magistrate at Kandiaro 
from which Court the Sub-Divisional. Ma- 
gistrate of Naushahro has, in our opinion, 
quite. wrongly transferred it. There are 
two.grounds given by the learned Sub- 
Divisional Magistrate for the order of trans- 
fer. Now, the first ground is that the case 
wasa sensational one. We cannot without 
qualification accept this as ground for the 
transfer of a case at all. Ifin fact the case 
is a sensational. one and arouses. a certain 
amount-of public interesti-or public com- 
ment-or public feeling, that. is- no reason, 
so far as we can see why.the accused should 
lose faith in the Court, or why we- should 
lose faith in the Court: The learned Ma- 
gistrate refers to one Kaliandas as akimora 
residing: at-Kandiaro, and apparently. this 


ka mora, whose:status-and functions: arenot: 


855. 


described is in the opinion of the: learned” 
Magistrate, a person of such importance 
that his existence in Kandiaro is again:con--- 
sidered a reason for the transfer of the cases > 
We are informed that the kamora is some: 
petty official, and we cannot see-that the ` 
mere fact that he resides at Kandiaro is’ 


any good reason for the transfer.of the case, . 


But we also think that the learned Magis- 
trate has allowed himself to be overwhelmed - 
by a flood of authorities let loose upon him. 
He gives a statement of law whichif it is - 
correctly reported, which we doubt is so- 
locsely worded that we cannot for one - 
minute accept it as a proper and safe guide - 
or authority. The learned Magistrate says:: - 
“The law as laid down in Anant Wasudeo v. Em- 
peror (6), would require that the accused should not 
ave the least suspicion that the atmosphere in the 
place of trial was against him and that he should 
not have the least apprehension of the Magistrate 


- As the learned Sub-Divisional Magistrate 
does not refer. to that part. of the All India, 
Reporter in which this is cited, itis not 
possible for us to verify his quotation or his 


peing iufluenced in prejudicing his mind against . 
im, 1 rs 


interpretation of that judgment. All that is - 


necessary for us to say is that the law as 
set out by the learned Magistrate is not the 
law that this Court can accept at all, and 
that a far safer guide would be the actual 


words of s. 526, Criminal Procedure Code, to, . 


which the learned Magistrate has not re- 


ferred, and the case of this Court in Ab- . 
dullah Khan Khair Muhammad Khan. v.. 


‘Emperor (7), the appropriate passage occur- . 
That passage quotes a pas - 


ring at p. 2625, 
sage from a previous judgment of this Court: 


in Wali Muhammad v. Emperor (8), and is > 


to the following effect: 
“Section-526 does not say that a transfer may be 
ordered in any case where it is made to appear to 


the accused that a fair and impartial enquiry or ` 


trial cannot be had, but where this is made to 
appear to the High Court. 


- templated is that the Court itself should be satisfied. - 
on that point and the real test is not what the 
accused may reasonably or uureasonably have been ~ 


led to think about it.” 


Therefore what is con- ` 


We must also warn the learned Magistrate. : 


of the futility of setting out in support of 
his decisions 2 long list of authorities which 
we do not suppose he has actually consulted 
and which may for’ all. he: knows not apply 
to the particular circumstances or facts. of 
the case before him.. Commentaries, - of. 

(6) AIR 1924 Nag. 243; 83 Ind, Cas. 723; 26 Or. L 
J 163;7 N LJ 155. 

(7) '26S L R 255; 139 Ind. Cas. 791; (1933) Or. Cas. 
17; 33 Cr. L J 908; Ind. Rul. (1932) Sind 151. 

(8; 10 SL R 183; 40 Ind. Cas. 292; A I R 1917 Sind 
45; 18 Or. L J 644. 
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course, are very useful things, but they must 
be nsed with diseretion-and with discri- 
mination and the mere citation of along list 
of authorities does not of itself make a bad 
Judgment a good: judgment or correctly. con- 
clude the mater. TLe second ground fur the 
trans‘er which the learned,Sub-Divisional Ma- 
gistrale describes as still m:re striking is that 
an application was made by the complainant 


for the summoning of two additional wit 


nesses, this application being made in ‘the 
absence of the accused and his Pleader. But 
we think the complainant is entitled to sum- 
mon <dditional witnesses snd when they 
appeared, it was for the Counsel for tke ac- 
cused to cross-examine them and if Le was 
taken by surprise it was open {o h'm to ex- 
plain the circumstances to the learned Ma- 
gistrate and ask for an opportunity to cross- 
examine them the following day. We cin- 
not, therefore, in any way agree with the re- 
mark cf the learned Magistrate ‘that this 
circumstance alone should cause a reason- 
able apprekensien in the mind of tte ac- 
cused that he will not have e fair {rial be- 
fore this Court is justified. We hope that 
this learned Magistrate will in future con- 
sider and understand the Scope and purpose 
of s. 526, Criminal Procedure Code, for a 
Magistrate to transfer a case from one Court 
to another at his whim and caprice would 
be ceriously to interfere with the working 
of the Courts and would shake the confie 
dence of the public in those Courts, In the 
judgment of Abdullah Khan Khair Muh- 
ammad Khan v. Emperor (7), which we 
have cited, this passage occurs: 

“Bection 127 lays it down that every offence shall 
ordinarily be enquired into, and tried by a Oourt 
within the local limits of whoge jurisdiction it was 
committed. It would not be expedient for the ends 
of justice, if for reasons go airy and unsubstential 
as the alleged ‘atmosphere of a whole district’ we 
were Jed to deflect the ordinary course of procedure 
and to divert a considerable volume of additional 


business into channels alread Í i 
1 : ull to 
with occupations of their own.” igs 


It is a passage which the lea gis- 
trate would do well to cider nad and d 
ditate upon, and he will Perhaps realize in 
future that the transfer of a case from one 
Court to another is not a thin g lightly to be 
done. We therefore direct the ‘case to go 
back to the First Olass Magistrate, Kan- 
dia10, from: whose Court the Sub-Divisional 
Magistrate, Naushahro, transferred it. 

N. _ Order accordingly, 
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PATNA HIGH COURT 
Civil Appeal No. „883 of 1933 - 
October 2, 1935 
FAZL ALI AND Lousy, JJ. š 
GOBARDHAN SAHU—PLAINTIFE— 
APPELLANT 
7 VeETSUS 
LALMOHAN KHARWAR AND OTAERS— 
DEFENDANTS —RESPONDENTS 

Chota Nagpur Tenancy Act (VI of 1908), ss.8, 7, 
258—Decision of Judicial Commissioner in suit 
undér s. 87—Subsequent suit for possession, whether 
barred, when incidentally it may have to be shown 
that entry in Record of Rights is not correct. 

There is a clear line of distinction between those . 
cases where the suit is instituted for the purpose of 
varying, modifying or setting aside a decision under 
s. 87, Chota Nagpur Tenancy Act, and those where 
the suit has been instituted for a relief which could 
not be granted under that section but in grenting - 
which the Court may have to find that the entry in 
the Record of Rights is not coriect even though it 
may be based on a decision under s. 87. There is no 
provision in the Act to the effect that the presump- 
tion of correctness which attaches to an entry in the 
Record of Rights becomes irrebuttable after a deci- 
sion unders. 87. If, therefore, the entry can be held 


.to be incorrect, the decision under s., 87, upon which 


the final entry may have been based, may also be 
shown to be wrong. The mere fact, therefore, that 
some of the issues in a suit may be the same as the 
issues before the Revenue Officer in a suit. under 
s. 87 will not be enough to bar the former suit if it 
is clear thatthe scope of the suit is different from 
the scope cfthesuit before the Revenue Officer and 
the suit hasbeen instituted for obtaining such re- 
liefa as the Revenue Officer was not competent to 
grant. [p, 88, col. 2.] s 

C. A. from an appellate decree of the Judi- 
cial Commissioner, Chota Nagpur, dated 
March 28, 1933. 

Mr. Raghosaran Lal, for the Appellant. 

Mr. N. K. Prasad II, for the Respon- 


dents. 


Judgment.—Gobardhan Sahu appeals 
against the judgment, dated March 28, 1933, 
of the Judicial Commissioner of Chota: 
Nagpur in rent appeal No. 48 of 1931, where- 
by the learned Judicial Commissioner dis- 
missed with costs the rent suit which he 
had brought against Lalmohan. Kharwar 
(or Bhogta) and others, defendants, now. 
respondents. The appeal is valued at Rs. 26 
odd. The appellantis a co-sharer landlord of 
village Meral and collects his own share of 
thé rent separately. The other co-sharer 
landlords are his relatives Kewal Sahu, Ram- 
deo Nahu and others. In the rent suit with 
which we are now concerned he sued 40 
defendants, including the present respon- 
denis who are 7 in number, forrent of the 
years 1335 to 1337 F. S. Eleven of the defen- 
danis paid up the rent claimed, and the 


` plaintiff filed a petition of satisfaction as 


regards his claims against them. Only 7 of. 
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the defendanis, i. e.,the present respondents, 
contested the suit claiming that they were 
not tenants but tenure-holders. 

The lands in question were entered as the 
respondents’ raiyati holdings in the Record 
of Rights which was finally published in 
1918. After that the respondents brought 
a suit under s. 87, Chhota Nagpur Tenancy 
Act, to have themselves recorded not as 
tenants, but as tenure-holders, The suit 
was dismissed by the trying Court, but was 
decreed on appeal by the Judicial Commis- 
sioner in March 1920. The defendant 
appealed to this Court, and the resulting 
decision is reported in Foujdar Sahu v. 
Nema Bhogia (1). It was held therein by 
Das and Ross, JJ., that no appeal lay to this 
Court because 

“A decision under s. 87, Chhota Nagpur Tenancy 
Act, is not a decree; it isa decision, and there is no 


appeal to the High Court under the Civil Procedure 
Code from a decision.” 4 


The judgment was delivered by Das, J. 
who observed further that: 

“It was argued by Mr. Ram Lal Dutt that the. 
learned Judicial Commissioner had no business to 
decide a question of title. ButIdo not think that 
he has in fact decided any question of title. No doubt 
in deciding whether the entry in the Record of Rights 
is correct or incorrect he had incidentally to discuss 
the question of title but his decision on the question 
of title is only incidental;- it is nothing more than 
that. His decision really is a decision onthe ques- 
tion of possession.” 


In December 1921, a civil suit was filed 
by Kewal Sahu, Ramdeo Sahu and others, 
against Lalmohan Kharwar (or Bhogta) and 
others, for a declaration oftheir title to the 
land in question and for confirmation of 
their possession. In the plaint of Kewa! Sahu, 
etc., the previous history of the dispute is 
told. The Sahus claimed that their 
eset pe puckered a 12annas mokarari 
interest irom the landlord as long ago as 
1821. The Bhogtas were originally the 
16 annas mokararidars, but had sold 12 annas 
to the landlord before 1821. The remain- 
ing 4 annas share of the Bhogtas was sub- 
sequently acquired by the Sahus who got 
delivery of possession in 1848. A suit was 
brought by Jhari Bhogta to recover posses- 
sion of the 12 annas share which had been 
sold io the landlord, but the suit was dis- 
missed. In 1884 the Sahus acquired 
the landlord's” interest in the pro- 
perty. In 1908 there was some litiga- 
tion between two branches of the Sabu 
family. After that litigation had terminat- 
ed, the branch to which Gobardhan Sahu 
belongs was left in possession of 10 annas 
share which they have continued to kold to 


(1) 6 PL J 634; 65 Ind, Cas, 285: 1923 Pat, 
135; (1922) Pat. 109; 4 U PT, B (Pat) a noe 
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this day. The original mokararidars (the 
Bhogtas) had left the village after disposing 
of their share and resided for many yéars 
in Surguja State; but when the settle- 
ment ‘operations commenced in Palamau 
District they came back and laid claim to a 
annas mokarari share. Their claim was 
dismissed by the Settlement Officers, who 
found that Lalmohan and his father were 
not mokararidars but were in possession of a 
small quantity of land as tenants on pay- 
ment of rent to the Sahus. The Bhogtas 
then brought the suit under s. 87, Chhota 
Nagpur Tenancy Act, which was dismissed 
by the trying Court but was decreed by. 
the Judicial Commissioner on appeal -in 
March 1920. $ 2 
The civil suit brought by the Sahus in, 
1921 ended in a compromise in 1923, by 
which the Bhogtas admitted the Sahus’ 
claim and the suit was decreed in accord-. 
ance with the compromise. The rent suit 
with which we are at present concerned, was. 
decreed against the contesting defendants, 
i.e, the present respondents, by a rent 
suit by a Deputy Collector on June 29, 1931. 
But on appeal by the defendants the learned 
Judicial Commissioner has dismissed the 
snit with costs of both Courts, on the ground 
that Gobardhan Sahu had failed to establish 
a relationship of landlord and tenant be-, 
tween himselfand the Bhogtas. He held 
that the suit filed by the Sahus in 1921 was 
entertained without jurisdiction, being 
barred by s. 258, Chota Nagpur Tenancy 
Act, and that the decree passed in that suit 
on compromise was therefore invalid. In 
his opinion the suit in which the com- 
promise decree was passed was a suit to 
vary, modify or set aside the decision and 
decree of the Judicial Commissioner under 
s. 87 and was, therefore, barred by s. 258 of 
the Act. i : 
The question to be determined in this 
appeal is whether the view taken by the 
learned Judicial Commissioner is correct. 
Section 258, Chota Nagpur Tenancy Act, 
provides that no suit shall be entertained in 
any Court to vary, modify or set aside 
either directly or indirectly any (decision) 
order or decree of any Deputy Commissioner 
or any Revenue Officer in any suit under 
s. 87 (and certain other sections of the Act) 
except on the ground of fraud or want of 
jurisdiction. Section 87 occurs in Chap. XII 
of the Act, a chapter relating to the Record 


- of Rights and settlement of rents, and pro: 


vides that in proceedings under this chapter 
a suit may be instituted .... for the decision 
of any dispute re garding any entry which 
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which he has made from the record. This 
section further specifies- certain classes of 
dispates which might be the subject-matter 
of a suit under the section.. The words 
italicized above-are important and must be 


noted .becanse they show that the scope of 


the'suit under s. 87 is a limited one. 
“ In the first. place such a suit isa suit to 
be instituted before the Revenue Officer 
- and when instituted. it becomes part of the 
proceedings under Chap. XII, and secondly 
it must'be a suit for the decision of a dis- 
pute regarding an.entry made in or.omission 
from the record. A brief reference to some 
of the main provisions of Chip. XII will 
further elucidate tLe purpose for. which 
s. 87. was enacted. As we have already 
stated,.Uhap. XII relates to “the Record of 
Rights and settlement of rent” and s. 81 
therefore appropriately enumer.tes some of 
the chief: particulars that are to be recorded 
in the:Record of Rights. The sections which 
~ follow s. 8l show the anxiety of.the framers 
of the Act to ensure that the Record of 
Rights.was correctly prepared and ‘to give 
it a-certain degree of finality. Sections 86 
to 90 give.a chance io the pariy aggrieved 
to question the correctness“ of the entries in 
the. Recard of Rights and enable the Re- 
vente Officer to frame issues. relating to 
disputes between the parties and deride 
them, to revise certain orders and. decisions 
and to’ correct.any entry in the Record of 
Rights which may have been made under 
a.bona fide mistake. Sections 91, 92 and 
93° provide that no suit shall be 
instituted’ within certain periods specified. 
in these sections with regard to matters 
which are thé subject of the. Record of 
Rights. 
` Itis, however, to be noted that these 
sections merely prohibit the institution of 
suits within a certain period and not abso- 
lutely, and there is nothing either. in Ch. 
XIL, or in any of the other Chapters of the 
Chota Nagpur Tenancy Act to justify the 
view that a party can be debarred. from 
instituting a suit in the Civil- Court to es- 
tablish his title to and recover: possession of 


his property merely because of there having - 


“been a proseeding under s. 87 with regard 
to such property. There areno doubt pro- 
visions-in the Act which are intended to 
give- finality to-the proceedings. under 


Ch. XII, and to: make the Record of Rights. 


strong evidence: of facts stated therein; 
but'these provisions simply mean that no 
proceedings otherthan those mentioned in 
Gh. XII, can be entertained for the cancella- 
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tion of the Record of Rights or to re-open 
those disputes which have been settled be- 
tween ihe parties during the preparation. 
of the Record of Rights with the primary 
object of maintaining a. correct Record of. 
Rights, As has been frequently pointed 
out, the Record of Rights doesnot by itself 
create or extinguish title, but it is only a 
piece of evidence; and.the provisions made 
in Cho XII are intended to make it as per- 
fect and immune from attack as possible. The 
langaage used in s. 87 itself will show that, 
a Revenue Officer ‘cannot under that. 
section entertain a suit for recovery of. 
possession and itseems to us therefore 
ihat the Legislature could not Have intend- 
ed that the decision givenina suit under 
s. 87 should bar a suit instituted to recover 
possession or claim some other reliefs which 
the Revenue Officer could not grant. _ 

Now, if s. 258 is‘construed in the light of 
the foregoing discussion, it follows as: a 
matter of inference that a suit for posses- 
sion will not. be barred even though ‘inci- 
dentally it may have to- be. shown in that- 
suit that the entry in the Record of Rights is 
no‘ correct and the consequence ofsuch a 
suit may be to some extent- to vary, modi- 
fy: or even indirectly set aside a decision). 
order or decree of a Deputy Commissioner. 
We think that thereis a clear line of- 
distinction between those. cases where 
the suit is instituted for. the purpose of . 
varying, modifying or setting aside a de- 
cision under s. 87 and those where the suit 
has been instituted for a relief which could 
not be granted under that section but in 
granting which the Court may have to find 
that the entry in the Record of Rights is not 
correct even though itmay be based ona 
decision under s. 87. There is no” pro- 
vision in the .Act to the effect. that the 
presumption of correctness which attaches 
toan entry in the Record of Rights be- 
comes irrebuttabls aftera decision under. 
s. 87. If therefore the entry can be held 
to be incorrect, the decision under s. 87° 
upon which the final entry may have been 
based, may also be shown to be wrong. The 
mere fact therefore that some ofthe issues 
in asuit may be the same as.the issues 
before the Revenue Officerina suit under 
s. 87 will not be enough to bar the former 
suit if it is clear that-the scope of the 
suit is different from the scope of 
the suit before the Revenue Officer and the 
suit has been instituted for obtaining such 
reliefs as the Revenue Officer was. not com- 
petent to grant. Of course sometimes to 
overcome the bar of s. 258- a" suit which. 
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is escentially::a suit- for setting aside an 
entry in the Record of Rights may 
be instituted in the garb of a.title suit, 


but the Courts will always look to the 
essence and not to the form of 
the suit: We are glad to find . that. 


the view which we have expressed here is 
supported by at least two previous deci- 
sions of this Court to which we ought 
briefly to refer. In.Protap Udainath Shai 
Deo v. GaneshNarain Sahi (D, Dawson 
Miller, CO. J. dealing with the scope of 
s. 2.8 observed: 

“Section 258- of that Act provides that no suit shall 
be entertained in any Court’ to vary, ‘modify .or 
set aside either directly ‘or indirectly any order or 


decree of any Deputy Commissioner or Revenne Officer - 


in any suit or proceeding ‘under inter alias. &7. 
The present suit is not brought for the purpose of 
setting aside Mr. Kingsford’s decree, and although 
the section no doubt had the object of securing 
to some extent finality for such .decrees, the section 
does not say, as it might have done, that no Ooart 
shall try any, issue already decided by such a decree 
so as tobar a defendantin a suit brought against 
him frum raising the issue.” 

- Again in Govind Nath Sahi Deo v. Mahesar 
Nath Sahi-Deo -(3), Wort, J. dealing with 
the application of s. 258 with reference 
to a decisi¢niunder s. 89, observed: 

“The words ‘directly or indirectly'in the sec- 
tion, in my judgment, apply tothe machinery 
used fur the purpose (f altering the decision and 
not to the result, that’ is to say, assuming for 
the moment that the plaintiffs succeed in this 
suit; they: will . have a declaration which in its 
effect contradicts the record; but.that- does not 
directly or indirectly alter the decision of. 1910. 
No proceedings can.be brought other than those 
allowed. by the Act to -change that decision- 
directly or indirectly But the record remains there 
andin any judgment they have not.directly or. 
indirectly altered it.” $ 

Now,on a reference to the plaint of: 


Suit No. 52 of 1921 we find that the 
reliefs claimed in that plaint were as 
follows : 


- “(@) That it be declared that the plaintiffs have. 
title asset forth above by deed, decree of Court, 
partition, etc., as-also by adverse 
several 12 years. in the property specified in 
Sch. A of the plaint; (b) that the plaintiffs’ pos- 
session over the said property be confirmed, but- 
in case it be held by the Court that in conge- 
quence of the said order ofthe Judicial Commis-- 
sioner or for any other reasons the plaintiffs 
are to be considered cut of possession, . then the 
plaintiffs be put in possession -of the property’; 
(c) that permanent injunction as- also a-temporary 


Injunction till the disposal of, this suit be issued; 


restraining the defendant from interfering withor, 
disturbing or seeking to interfere or disturb the 
plaintiffs’ possession of' the property, in suit*or 
seeking to obtain possession cf any - portion ofthe: 


property; (d) that, defendants . Nos.. 5-to 1l-only; 


t n R 1921 Pat. 218; 70 Ind. .Oas. 232; (1921) 
at. , RA aie BS Ag Peta 

(3) 7 Pat, 388; 118 Ind. Cas: .135;-A I R-1928 Pit; 
244,10 PLT 854; Ind. Rul. (1929) Pat: 487. =- =" 
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be declared to be in -possession -of the land of 


- Sch. B-as tenants under the plaintiff at the rental 


entered in the Road Cess paper.” 

It seems to us “clear that the Revenue 
Officer-could not have entertained any 
suit under-s. 87 for reliefs (a), (b) and (c), 
and the only prayer in: the plaint which 
can be open: to objection in view.ofs; 258 
is prayer (d) We have already ‘stated 
that the Revenue Court could not enter- 
tain asuit for recovery of possession, and 
as was pointed: out by Das, J. in his. 
judgment to which we have already refer- 
red, the previcus decision of.the Revenue 
Officer under s. 87 between the: parties to 
this appeal was-merely a decision on the 
question’ of possession and not on the 
question of title. That being so, the 
plaintiff was: not debarred from establish- 
ing his title in a. Civil Court. In fact 
the petition: of compromise filed in the 
suit of 1921 recites : 

“that the present suit has .been instituted on ac- 
count of the adverse decision on appeal ofthe. 
case under. s.. 87,.Chota Nagpur Tenancy Act 
and also as there was no second appeal allowed-in 
law after that decision.” : p 

In this view, as well as because it is 
conceded that the present case will be 
governed:by the old-Act as- it stood previ- 
ous to the amendment of. ss. 87 and 258 
in 1920, it is unnecessary to discuss the 
effect of that- amendment. .We are, how- 
ever, clearly. of the opinion that, the Civil 
Court was competent to deal with the suit 
instituted bythe plaintiff in‘ 1921 and the 
compromise arrived at in that suit was 
valid. and binding: upon the . parties. 
Even assuming that prayer. (d).in the: 
plaint: standing by itself offends against: 
the provisions, of' s.. 258,.we do not see: 
how: the compromise. can. be held. to be’ 
not binding on the parties. The plaint: 
of the suit. must be read. as a whole, and 
if the Court was competent totty the suit, 
it was-also competent to- record the com- 
promise. The particular clause of the 
compromise- which is-said to be objection- 
able runs thus: ` ea 

“That some-of the plots within the aforesaid. 
share which has been entered as raiyati of scme- 
of the defendants.as shown in the schedule at- 


tached: t6 the petition, shall remain in their 
possession and that they, the defendants; ehall re- 


tain possession over them as raiyats on’ payment 


ofirent.” lo. l 
Tt is said.that. this clause created a. new: 
ténancy: and:so the compromise required’ 
registration; under- sv 17; Registration Act. 
The argument again pre-supposes that the 
compromise . decree, so far as this - clause 
of the’ ‘petition of compromise is concern~ 
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ed, was without jurisdiction, but even 
if we assumed this, we could not accept 
the contention that it required registration. 
We findthat the compromise was arrived 
at befcre the amendment of the Registra- 
tion Act in the year 1929 and therefore 
under s: 17, cl. (ci), it was not necessary 
to register the deeree passed on tke 
basis of the compromise. I: is true that 
s. 17 (2) (vi) must be read-subject'to cl. (1) 
(d), but in our opinion the disputed 
clause of the compromisé did not amount 
to a lease or an agreement to lease but to 
a mere recognition of an existing right 
and therefore did not require registration. 
We think, therefore, that the judgment 
and the decree of tha. learned Judicial 
Commissioner should be set aside, and as 
none of the other issues ` were pressed 
in this Court we direct that. the decree 
of thetrial Court is to be restored. The 
appellant will ` gét his costs in all the 
Courts. _ 

D. Decree set aside. 
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Misce!lanecus Oil RODEA No. 44 of 


August 5, 1936 
Roprets, O. J. anD Donk ey, J. - 
UBA SAING-—APPELLANT 

' VETSUS 
MA SHEIN—RESPONDENT 
“ Provincial Insolvency Act (V of 1920), s. 58— 
Burden of proof—Offcial Receiver discharging prima 
facie burden—Duty of transferce—T'ransfer effected 
directly after service of summons—Intention to 
divest property entirely—Transfer to mere child— 
Full explanation of circumstances, necessity of, to 
avoid inference of fraudulent intention. 

The burden of proof in a suit to set aside a 
fraudulent transfer under s. 53, Provincial Insolvency 
Act, is on the Official Receiver and can only be dis- 
charged by showing circumstances from which the 
strong inference can be drawn that the transfer im- 
pugned was made either mala fide or in the absence 
of valuable consideration. Where he discharges the 
prima facie burden, it is for the transferee to explain 
the case which gave grounds for suspicion and to show 
that there was in fact an explanation which the 
Court could deem to be satisfactory. Official Recei- 
ver v. P. L. K. M. R. M. Chettyar Firm (1), relied on. 

When a transfer is shown to have taken place 
directly after the insolvent had been served with a 
summons and is one of two transfers by which he 
got rid of all his immoyable properties, and when 
it is known that the other has been admitted by 
the transferee to be a fraudulent one, and that this 
transfer was to a mere child, the circumstances 
certainly require a very full explanation. 

Misc. C. A. from an order of the District 
Court, Henzada, dated January 25, 1936. 


Mr, Venketram, for the Appellant. 
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Mr. Ba So, for the Respondent. 
Roberts, C. J.—This is an appeal from 

an arder of the Additional District Judge 

of Henzada who dismissed an application 
to set aside, under s. 53, Provincial Insol- 
vency Act, atransfer of property dated 

February 20, 1934, by one U Pyu Yang 

to his grand-child Ma Shein who is an 

infant, and was at the tims of the transfer. 

14 years of age, and appears tc-day through 

her guardian ad litem and father Mg, Po 

Chon. Ko Pyu Yeung -had a -suit filed 

against him by a  Chettyar, which was’ 

Civil Regular No. 41 of 1934, dated Febru-. 

ary 13 of that year, and a summons was 

served upon him on February 17, to which 
his retort was to effect the transfer which 
is under review. Not only that, but we 
are told—and U Ba So, Counsel for the 
respondent, admits—that within a week of 
effecting. the transfer he made a transfer 
to a mortgagee who has admitted that it 
wes made in freud of creditors 
and by these two transfers the in- 
solvent got rid of all his immovable. 

property. i 
We have to pay regard to the decision 

of tbe Privy Council in Oficial Receiver v. 

P. L. K.M. R. M. Chettyar Firm (1), which 

lays down that the burden of proof in these 

cases is upon ihe Official Receiver. Such 
burden of proof can only be diszharged 
by showing circumstances from which the 
strong inference can be drawn that the trans- 
fer impugrel was made either mala jide or 
in the absence of valuable consideration 
and we are of opinion that the learned 

Additional District Judge was wrong in 

koding, if he did so hold, that the circum- 

stances of this transfer did not disclose g 

prima facie case, that it was made mala 

fide-and without valuable consideration. In 
our opinion the Official Receiver discharged 
the prima facie burden which lay upon 
him and the position then was that it was 
for the transferee to expla‘n the case which 
gave so many and so obvious grounds for 
suspicion, and show thut there was in fact an 
explanation which the Court could deem to 

be satisfactory. i f 
Now, the alleged consideration for the 

transfer was a sum of Rs. 150, and it be- 

came relevant to see whether this child was 
possessed of sucha sum. It was said that 

a sum of Rs. 30 had been given to her. 

mother on her behalf by her grandmother 


(D 9R 170; 131 Ind. Cas. 767. A IR 1931 P C 75; 58 
IA 115; 350 W N 577, Ind. Rul. (1931) P © 159; 
(1931) A I. J 444; 53 O L J 273; 60 M L J 652; (1931) 
M WN 615; 33 Bom, LR 867; 34 L W 36 (È. U.) °` 
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Ma Thit some 13 years ago, and that it 
had Leen gradually increased by judicious 
investments made by her father on her 


behalf. It was also said that this money’ 


was paid over by the giil’s mother as 
Consideration for the transfer. But the 


girl's mother was not called asa witness. 


and two other witnesses who were called 
con'radicted each other in a number of 
material points. 


Counsel for the respondent admits with 
great candour and frankness that they 
contradicted each other and that the evi- 
dence calledin support of the validity of 
the transfer was weak. 

The only matter therefore which we have 
to decide is whether the Additional Dis- 
trict Judge was right in law in holding 
that no prima facie case had been made 
out, on behalf ‘of the Official Receiver. 
All these cases have to be watched with 
care because of the rule which the Judicial 
Committee ofthe Privy Council has laid 
down. But we think that when a transfer 
is shown to have taken place directly 
cf.er the insolvent had been served with 
a summons andia one of two transfers by 
which he gct rid of all his immovable 
properties, and when we know that the 
other has been admitted by -the transferee 
to be a fraudulent one, and that this 
transfer under review was.to a mere 


child, the circumstances certainly require - 


a very full explanation which on the part 
of the witnesses called by the respondent 
they did not receive. The only other 
point which has been urged before us is 
that we ought not lightly to interfere 
with the decision of the learned Addi- 
tional District Judge who saw the wit- 
nesses, and that weshould adopt for our 
guidance the rule laid down by Lord Sankey 
in Puwell v. Streatham Manor Nursing Home 
(2). Adopting his observations we are of opi- 
nion that in this case we are obliged to say 
that the learned Additional District Judge 
ought to have come to a different conclusion, 
and in those circumstances this appeal 
will be allowed with costs five geld 
mohurs. 
Dunkley, J.—I agree. 
i Appeal allowed. 
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PATNA HIGH COURT f 
- Criminal Appeals Nos. 183 and 187 of 1935 — 

November 1, 1935 | 

4 JAMES AND SAUNDERS, JJ. 

RAJENDRA NATH LAHA AND ANGTHER 
—APPELLANTS 
versus 

EMPEROR—RESPONDENT ` | 

Penal Code (Act XLV of 1860), ss. 411, 414—~Pos- 
session satisfactorily explained— Presumption under . 
s. 114, Evidence Act (I of 1872), does not arise— - 
Prosecution must prove guilty knowledge—Criminal 
Procedure Code (Act V of 1898), s. 297—Charge to. 
jury—Misdirection—Judge failing to state what jury 
had exactly to decide but stating charge ina mis-- 
leading manner—It constitutes misdirection. < 

Where in a cass under ss. 411 and 414, Penal - 
Code, the accused satisfactorily accounts for his pos- 
session, so that the question ofthe application of. 
s. 114 of the Evidence Act, no longer arises, then 
it is necessary toshow by evidence direct or cir- 
cumstantiel that there was some collusion between ~ 
the thief andthe Receiver or that the Receiver had 
real reason to believe that the property which he 
had purchased wasstolen. Accused need not prove 
affirmatively that he came by the goods innocently. 
An explanation raising doubt about his guilt in 
the minds of the jury isenough. [p. 93, col. 2.] 

In acase under s3. 411 and 414, Penal Code, the 
proper way to charge the jury would be to teli them 
that when once the presumption ‘under s. 114, Evi- 
dence Act, ceased to be applicable, there is no evi- 
dence of guilty knowledge at all. -Omission to state 
this is a misdirection, The omission to mention 
before the jury some small items of corroborative or 
discrepant evidence may be comparatively unim- 
portant, particularly ina case where the jury had 
been addressed by Advocates on each side. But 
the omission to make it clear to them exactly what 
they have to decide and how they have to proceed 
to decide it, or the stating of points ina manner 
which is positively misleading is a very serious 
misdirection, since it is the business of the Judge 
to explain clearly to the jury what is the point 
which they have to decide, [p. 94, col. 2; p. 95, col. 1.] 

Cr. A. froma decision of the Assistant 
Sessions Judge of Gaya, daled July 
16, 1935. 

Messrs Manohar Lal, A. C. Roy, S. 
N. Sahay and D. L. Nandkeolyar, for tke 
Appellants. 

The Assistant Government Advocate, 
the Crown. 


James, J.—At 3 a. m. on March 13, 1935, 
Chaman Ali, a man of Chandhos in Patna 
District, entered into the female compari- 
ment of the Up Kalka Mail train at Hazari- 
bagh Road Station. There he committed 
robbery of a large number of gold orna- 
ments from the persons of women of the 
family of Sat Narain of Delhi who had been 
to Calcutta for wedding. He prevented 
by intimidation the pulling of the commun- 
cation cord; and when the train slowed 
down at Gaya he slipped off and escaped in 
the darkness. After-information-had- been. 
given to the Railway Police, some of the 
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Delhi passengers remained at Gaya for that 
day and the next. On the early morning 
of March 15, when they were waiting on 
the Gaya platform to continue their jour- 
ney to Delhi, Chamzn Ali‘ arrived by the 
Bombay Mail from Calcutta changing at 
Gaya in order to continue his journey in 
the Patna-Gaya train. While he was on the 
Up platfrom he was recognised by one of 
the ladies and was captured. He had in 
his-luggage a considerable portion of.the 
stolen property and on his person the sum of 
Rs. 1,070 in currency notes. In his luggage 
was also a `new gramophone, with other 
artictes which he had purchased on the pre- 
vious day in Calculta. 

-We know now to some extent how Chaman 
Ali had been cecupying histime in Calcutta. 
After he had arrived there he went to the 
Kidderpore rickshaw stand where he:took a 
rickshaw to Koila Sarak lane. After a 
short absence in Koila Sarak lane he re- 
turned to the rickshaw and asked to be taken 
to .Watgunj, to the shop of a goldsmith. He 
was taken to the shop of Mahabir Sonar. He- 
told this man that he had some gold orna- 
ments for sale. Mahabir Sonar looked at 
the ornaments, but he had not sufficient 
money in hand to be able to purchase them. 
He accordingly took him to the nearest 


goldsmith’s shop that of Rajendra Nath’ 


Laha, to whom Chaman Ali sold some or- 
namentsfor Rs 683. After a short time 
Chaman Ali and Mahabir returned to the 
. shop of Rajendra Nath Laha. . Chaman Ali 


said that he had some more ornaments for- 


sale; end Rajendra then purchased two 
bangles and.a gold chain for Rs. 772. Cha- 
man Ali thus had Rs:1,455. He purchased 
a gramophone, and made some more pur- 
chases in Calcutta, after which he returned 


to Gaya by the Bombay Mail, carrying with 


him the other gold ornaments which he 
had not sold, the balance of the money, and 
thenew gramophone and: other purchases 


which he had with him when he was cap-_ 


tured. Cheman Ali was in due course 
placed on his trial before the Assistant Ses- 
sions Judge of Gaya anda jury, charged 
with an offence punishable under s. 397 
of the Indian Penal Code. Rajendra and 
Mahabir were tried jointly with bim. Rajen- 
dra was charged under. s, 411 of the Indian 
Penal Code; and Mahabir Sonar was charg- 
ed under s. 414 for having assisted ia the 
. disposal: of the storen property. The jury 
found allthe: accused guilty. Chaman Ali 
was sentenced toseven years’ rigorous im- 


prisonment; and Rajendra and Mahabir: 


e each to two: years’ rigorous imprisonment 
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and a fine of Rs. 600. We are concarned. 
here with the appeals of Rajendra Nath 
Laha and Mahabir Sonar. 

There does not appear to be any ground. 
for criticism of the charge to the jury so, 
far as it affects the case of Chaman Ali, 
but learned Counselon behalf of the two. 
appellants attack those directions to the: 
jury which relate to the charges under 
ss. 4ll.and 414 of the Indian Penal Code.’ 
The manner in which the properly was 
acquired by Rajendra asset out abcve is 
to be found in the account given by Ra- 
jendra himself to the Police and in tkat of 
Mahabir Sonar together with the ac-' 
count given in Court by the accused 
Chaman Ali, and the two witnasses” 
who were examined for the. prosecttion, . 
the rickshaw puller and Surendra Nath 
Dutta the Sarker.of the-accused Rajendra 
Nath Laha. These accounts agree, and it 
cannot be’ questioned that they are sub- 
stantially true. Tf corroboration were need- 
ed, it is afforded by the fact that tke money. 
found onChaman Ali when he was captur- 
ed represents approximately what woud be 
left after he had purchased the gramophone 
and the other articles which were und 
with him. The value of the stolen prop- 
erty according to the first information 
was Rs. 4,357. TLe value of the stolen proc- 
perty found with Chaman.Ali when he was, 
arrested was Rs. 2,790 so that we may _nfer 
that the articles sold to Rajendra were part 
of the property stolen in the train. But at’ 
the same time we must also infer that the 
price paid forit by Rajendra was such as, 
to render itextremely improbable thas he 
believed the property to have been stolen. 

The bulk ofthe golden ornaments pur-- 
chased on the 14th were melted down on. 
March 16, but there were two bangles and 
a chain which had not been melted down.’ 
This was because Rajendra, needing tome 
money to ccmplete the amount necessary 
for the second purchase, pawned the bang- 
les and tke chain at a neighbouring shop. He 
redeemed them on the 16th, but being again 
in need of money onthe J7th he parned’ 
them again. When the Police came to hisshop 
on the 18th, he redeemed them and pro- 
duced them for inspection. There was come 
confusion over the identification of the 
bangles, but the chain was identified as 
part'of the stolen property. a 

Mr. Manohar Lal on behalf of Rajerdra 
Nath Laha complains that the learned As- 
sistant Sessions Judge addressing the cury 
on the subject of the identification of this 
chain, when he pointed out that the we-ght 
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as given in the first information was ele- 
ven bharis whereas its actual -weight 
was eight and a quarter bharie, did ‘not 
draw special attention to the statement of 
cne of the women in evidence that the 
weight of her chain was eleven bharis. This 
-omission -would in any event have been a 
matier of small importance, and indecd it 
is this kind of meticulous detail which is 
so commonly found, and regarded as re- 
quired in charges to juries, which has ledin 
this case to actual misdirection on points of 
real importance. As the Court of criminal 
appeal remarked in the case of Isaac Schama 
(1) to which reference has been made by Mr. 
Manchar Lal, we mustnet be too critical 
in dealing with the summing up of a Judge 
-after a lengthy trial and speeches by 
Counsel. As amatter of fact, the question 
.of whether the chain was properly identi- 
fied or not was not-of great importance in 
this case, so far as it affected the alleged 
-receiver for reasons which I shall presently 
show, .and the stress which-was laid upon it 
must have added to the confusion in the 
minds ofthe jury. The learned Assistant 
Sessions Judge remarked as.a fact beyond 
dispute, as indeed it was, that : 

“the accused Rajendra purchased the articles in 
open market in the crdinary course of his business 
through Mahabir Sonar,’ who sells and purchases 
gold ornaments, and-who according to ‘Rajendra is 
reported to-be honest, at a price which according 
to the evidence on -the record was not at all unrea- 
sonable. " . f 

Indeed the fact that the articles were 
.purchased openly for this price was’ a 
part of the prcsecuticn case. The rick- 
shaw puler who saw the business 
being conducied was a prcsecution wit- 
ness and Rajendra’s Sarkar was called 
for the preseeution to prove the transacticn. 
As regards this general account of the tran- 
Saction, tke matter should have been treated 
as admitted by all parties and this should 
have been'taken as the starling ground for 
‘examination of tbe question of whether 
there was evidence that Rajendra had dis- 
honestly received the stolen property oz 
‘that Mahabir had dishonestly assisted in 
‘the disposal of it. The case is a stronger 
one than that cf Isaac Schama, and the 
learned Assistant Sessions Judge ought to 
“have told the jury that the onus which 
might have been cast on the deferice by a 
failure to explain how the property: came 
into the possession of Rajendra had been 
discharged, and that it was for the prosecu- 
tion to prove substantively by direct or 
circumstantial ‘evidence that he had guilty 


(1) 11 Or, App. R. 49, 
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-knowledge. ‘Thus the identification of the 
chain was not a.matter of such great im- 
portance. If the jury had been applying 
the presumption permitted by s. 114 of the 
Evidence Act, that isto say, if the only 
evidence availatle had been that Rajendra 
was in possession of stolen property and 
that-he had been unable -to account for his 
possession it would have been highly ne- 
cessary to prove that this chain actually 
found in his possession was stolen property 
because unless he was found in possession 
of property actually identified as stoien 
property, the presumplion could not be 
applied. But when ke had satisfactorily 
accounted for his possession, so that the 
question of the application of s. 114 of the 
Evidence Act no longer arose, then it was 
necessary to show by evidence direct or 

_ circumstantial that there was some collusion 
between the thiefand the receiver or that 
the receiver had real reason to believe that 
the property which he had purchased was 
stolen, In this case, ifthere had been any 
real evidence of this nature, on which a 
reasonable person could convict either of 
these two accused, we may suppose that the 
matter of the identification of the chain 
would have presented little difficulty to the 
jury, since it is practically certain that all 
or nearly allof tke articles purchased by 
Rajendra were stolen property. : 

- Atthe very end of his charge, the learn- 
ed Assistant .Sessions Judge did say that it 
was not necessary.for the accused to prove 
affirmatiyely that he camé by the goods in- 
nocently; and that it was sufficient if .he 
.had given an explanation which might raise 
a doubt inthe mind of the jury asto his 
-guilt. But although these words are used 
it does not appearthat the learned Assis- 
tant Sessions Judge really appreciated 
-what the position was and itis practically 

-certain that the jury did not. ~ 

The learned Assistant Sessions Judge 
throughout his charge is confused between 
the -application of the. presumption admis- 

-sible under s. 114 ofthe Evidence Act and 
the application of the ordinary law that the 
onus lies upon the prosecution. This Gone 
. fusion appears particularly in -his .dealing 
-with one point which -was treated as cir- 
cumstaniial evidence against the accused 

- to be considered by the jury. . He had_pre- 
viously directed that the jury must.hold 
that all the ornaments-‘sold _-to Rajendra 
wbich- had not,-been identified were not 
stolen. property; but he later on discussed 
.the.question of whether the melting: down 
of the ornaments which were not stolen pro« 
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perty was to be ireated as evidence of the 
fact that Rajendra had reason to believe 
that they were stolen property. Again the 
pawning of the chain wnich was identified 
‘as stolen property was treated as circums- 
tantial evidence of the fact that Rajendra 


believed itto be stolen property. But if 


the diffcrent treatment of the chain implied 
that Rajendra regarded it cs someting 
- different from the other property, then the 
melting down of the propery which he did 
“not believe to be stolen would have no 
significance one way or the other. The 
learned Assistant Sessions Judge address- 
ing the jury, as if the melting down would 
“be significant of guilt, pointed out that 
the melling down was done not immediately 
after the articles were purchased, but two 
‘days later. Stolen or not sto'en, the jury 
“are left to determine whether melting down 
two dajs af.er purchase is evidence of guilt. 
What the learned Assistant Sessions Judge 
ought to have said was that men who pur- 
“ chase gold as bullicn convert it into bullion 
in the ordinary course of their business, and 
. that there was no evidence to show that the 
melting down wasas an unusual act, or that 
-it was done in unusual circumstances and 
‘that in the absence of such evidence no 
significance at all could be attached tothe 
fact that the articles were dealt with in 
the ordinary way of business. 

Similarly - with regard to the pawning, it 
-is dfficult.to:see by what course of reason- 
ing aninference could be drawn that a 
‘man knew himself to be in pcssession of 
- stolen property fromthe fact that he took 
this property as it was and pawned it with 
a neighbour, instead of melting it down. 
In the absence of evidence to show that 
pawning was unusual or that the article 
- was pawned with some suspicious secrecy, 
the learned Assistant Sessions Judge 
“ought to have told the jury that the pro- 
secution had failed to prove that the pawn- 
ing was in any (sic)was suspicious. Instead of 
that he remarked that it was redeemed on the 
-16th and again pawned on the 17th. He might 
wellhave remarked that if the pawning was 
evidence of guilt, the prompt redemption 
-should be evidence cf innocence, but he 
ought to have said that as the matter stood 

-the pawning was evidence of nothing at 
.all except of the fact that Rajendra needed 
-money for the completion of his transac- 
tion, : 

In his pucca bahi Rajendra Nath Laha 
had entered his purchase, describing the 
gold by weight but not in detail. This 
.pucca bahi was shown to the Police Officers 
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on March 18. When the Sarkar Surendra 
Nath Dutt was examined in the Committing 
Magistrate's Court, he produced a ‘kutcha 
bahi in which the details were shown. This 
was duly proved in the Sessions Court by the 
witness for the prosecution and was placed 
‘on the record as an exhibit for the prose- 
cution, with no objection from the prosecu- 
tion Counsel. No further questions regard- 
ing this book were put to the witness by 
-‘Oounsel forthe Crown; yet the learned 
Assistant Sessions Judge has addressed 
the jury on this point in amanner which 
would imply that if details are not entered 
in the pucca bahi, guilty knowledge on the 
part of Rajendra will be imphed, an im- 
putation which may be rebutted if the 
jury considered that the kutcha bahi is ge-` 
nuine. If the kutcha bahi rebutted any ad- 
verse inference which may be drawn from 


‘the pucca bahi, the learned Assistant Ses- 


sions Judge should have said that the in- 
ference was rebutted, since this document 
had been proved on behalf of the prosecu- 
tion in the case. The charge is vitiated 
throughout by the assumption that Rajen- 
dra and Mahabir had to- prove their inno- 
cence. When the evidence is examined in 
detail, we find that if it had been our func- 
tion to charge the jury, we should have been 
ob'iged to say that there was no evidence 
direct or circumstantial of guilty knowledge 
on the part of the accused Mahabir. There 
“is also noreal evidence of guilty knowledge 
on the part.of Rajendra. There is positive 
evidence of innocence in the open sale for, 
proper consideraticn, which would certainly 
not have been given by a receiver for pro- 
perty which he knew or believed to be stolen. 
The presumpticn under s. 114 was fully 
discharged by the explanation given by 
‘Rajendra, which was not merely a plausible 
explanation but was an explanation com- 
pletely proved to be true. The learned As- 
sistant Sessions Judge had explained this 
to the jury, but if he had explained to them ` 
that what was needed in order to justify a 
conviction wes actual evidence implying 
guilty knowledge on the part of Rajendra, 
it is impossible to believe that any jury of 
reasonable men could have returned a 
verdict of guilty. For ourselves, we think 
that the proper way to charge the jury 
‘would have been to have told them that 
when once ihe presumption under s. 114 
ceased to be applicable, there was no evi- 
dence of guiliy knowledge at all. This 
misdirection which runs throughout the 
_charge is a most serious error vitiating the 


- whole of the conviction baged on it. The 


1937 ` 
omission tomention before the jury some 
small items of corroborative or discrepant 
evidence may be comparatively unimpor- 
tant, particularly ina case where the jury 
had been addressed by Advocates on each 
side. But the omission tomake it clear to 
them exactly what they have to decide and 
how they have to proceed to decide it or £s 
in this case, tke stating of these points in a 
manner which is positively misleading is a 
very serious misdirection since it is the 
business of the Judge to explain clearly to 
the jury what is the point which they have 
to decide. In this case the misdirection runs 
through practically the whole of the charge 
and itis impossible to support the convic- 
tion. 4 

The appeals must, therefore, be allowed, 
the convictions are set aside and the ap- 
pellants will be acquitted and discharged. 

Saunders, J.—lLagree. 

D. Appeals allowed. - 
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OUDH CHIEF COURT 
Second Civil Appeal No. 328 of 1934 
October 16, 1936 
Srivastava, A. C. J. AND ZIA-UL-HASAN, J. 
Sheikh BHULAI—DEFENDANT— 
APPELLANT 
versus , 
Musammat RUQQAN AND OTSERS— 
PLAINTIFFS-—RESPONDENTS 

Muhammadan Law—Wakf—Land recorded “as 
taziadari in muafi register — Whether enough to 
make land waki—Transfer of Property Act (IV of 
1882), s. 4l—Mortgagee not taking care to know 
whether mortgagor had right to mortgage property — 
Mortgage cannot be upheld in respect of others hav- 
ing right in property but not parties to mortgage. 

The mere fact that one of the columns of the muafi 
register showed that the muafi was created in res- 
pect ofthe land in question, for purposes of tazia- 
dari does not necessarily imply that the land was 
made wakf specially when the muaji was recorded 
in the names of three brothers in equal shares, it 
being provided thatit will last till life of the last 
holder. Muhammad Raza v, Yadgar Hussain (1), 
followed. | 

Where the mortgagee while taking a simple mort- 
gage of the property had taken a little care 
to ascertain the real facts and if he had dons so 
he could not have failed to discover that the 
would-be mortgagors had two sisters who were 
entitled under the law to share the property with 
them, the mortgage cannot be upheld in respect of 
the shares of those sisters. i 

8. O. A. against the decree of the Addi- 
tional Civil Judge, Gonda, dated September 
19, 1934, modifying that of the Munsif, 
Tarabganj at Gonda, dated January 30, 
1934. 

Messrs. M. Wasim and 
the Appellant. 


Ali Hasan, for 
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- Mr. Ali Zaheer, for the Respondents. 

Judgment.—These three appeals against 
two decrees of ihe learned Civil Judge of 
Gonda, one of which has been brought by 
the plaintiffs and the othertwo vy defend- 
ant No.1, arise out of a suit brought by 
Musammat Ruqqan and Musammat Zohra, 
plaintiffs, for possession of five annas four 
pies shares in Mohals Jham Singh and 
taluqdari of village Nagwa, District Gonda. 

The following pedigree will make the 
facts clear : 

MIR JAFAR 


Manauwar Ali 


| | 
Ali Raza. Hasan Raza Naza. Ali. 





I 
Safdar Ali 
| 
| A | | 
Muham- Khadim Musammat Musammat 
mad Nadi. Husain Ruqqan Zohra 
defendant plaintiff plaintiff 
No. 2. No. 1. No. 2. 


It appears that Mir Jafar held some 
muafi in the village of Nagwa in the time 
of Nawab Asaf-ud-daula of Oudh. In 1862 
this muafi was recorded in the names of the 
three sons of Manauwar Ali, namely, Ali 
Raza, Hasan Raza and Nazar Ali, in shares 
of five annas four pies each (vide extract 
from the register of muafis, Ex. 1). In 1873 
the Settlement Court also passed a decree in 
favour of Ali Raza and the heirs of Hasan 
‘Raza and Nazar Aliin the same proportion 
(vide Ex. A-16). In 1891 Safdar Ali, son of 
Hasan Raza, mortgaged with possession 
his entire ive annas four pies share to one 


Raghubar Tewari (Ex. A-12). In 1904 
Musammat Umra, widow of Raghubar 
Tewari obtained a foreclosure -decree 


against Muhammad Nagi and Khadim 
Husain, sons of Safdar Ali, on the basis of 
the mortgage and the defendants to the suit 
were allowed time-to redeem ihe property 
on payment of Rs. 906-4 (vide Exs. A-13 and 
A-14.)) The two sons of Safdar Aliin order 
to raise money for redemption of the pro- 
perty executed two usufructuary mortgages 
(Ex. A-2 and A 3) for Rs. 1,000 and Rs. 50, 
respectively, in favour of one Sukhram Das 
on February 10, 1905. The amount fixed by 
the foreclosure decree was deposited by 
Sukhram Das and he continued in posses- 
sion of the property till 1921 when Muham- 
mad Nagi and Khadim Husain made a 
simple mortgage of the property in favour 
of Sheikh Bhulai, defendant No.1. The 
latter redeemed the mortgages in favour of 
Sukbram Das. Subsequently Sheikh Bhulaj 
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mortgage and putting the property to sa'e 
i SERENON of his decree purchased it him- 
self. f 

The plaintiffs’ case was thatthe property 
was wag, having been endowed by Nawab 
Asaf-ud-daula for purposes of taziadari, 
and that, thérefore, it could not be validly 
transferred by their brothers, Muhammad 
‘Nagi and Khadim Husain. On these al- 
legations they sued -for possession of the 
entire five annas four pies share and in the 
alternative prayed for possession of half of 
that share as heirs of their father Safdar 
Ali and their brother Muhammad Nadi. 


The suit was contested by defendant No.” 


1 alone who denied that the property was 
waqf and pleaded the bar of limitation and 
of s.41 of the Transfer of Properiy Act. 
The:trial Court, the learned Munsif of 
Tarabganj, held that the property was 
waqf and gave the plaintiffs a decree for 
one-third of the five annas four pies share 
on condition of payment by them to defend- 
‘ant No. Lofa sum of Rs. 350, one-third of 
‘the amount paid to redeem Safdar Ali’s 
mortgage. Both the parties appealed 
against this decree and the learned Ad- 
ditional Civil Judge who heard the appeal 
concurred in the trial Court's finding that the 
‘property was waqf but-gave the plaintiffs 
a decree for the entire five annas four 
pies conditional on their payment, within 
four months, of Rs. 1,050.to defendant No. 
1. Both the Courts purported to pass their 
decrees:in ‘favour of the plaintiffs in their 
representative capacity as members of the 
Shia public. As:boththe parties had ap- 
~pealed-against the trial Court's decree and 
the lower Appellate Court passed two dec- 
ees, Sheikh Bhulai has filed two. appeals 
‘Nos. 328 and 329 of 1924. The third Ap- 
peal No. 379 of 1934has been brought by 
the plaintifis. f 
`: ‘The appeals were heard together and this 
judgment will govern all of them. The first 
question before us is whether or not the 
‘property in dispute is wagf property. Upon 
a -careful consideration of the evidence 
‘before us, we are unable to concur with the 
findings of the Courts below that the pro- 
“perty iswagf. Only two documents have 
“been relied on by the learned Counsel for 
the plaintiff in support of the allegation 
‘about wagf The first is -a“shugqga” or 
letter (EP. W. 1-1) bearing date Zigad 
10, 1231, H...purportingto have been ad- 
dressed by one Syed Muhammad Hadi Ali 
Khan Rizvi to a ‘certain ‘Syed. Makhdum 
Bakhsh in which it is stated that ‘one ` kun- 
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dred and eight bighas of land in village 
Nagwa Parganna Nawabganj has been held 
by the Syed Jafar Ali frem the time of 
Nawab Asaf-ud-daula. It may be noted 
that the words “for the purposes of ‘azia- 
dari” do not appear to relate in this letter 
to the one hundred and eight bighas of 
land but to Rs. 14 annually out or. the 
revenue income of Parganna Nawabganj.” 
This “shuqqa" is, in our opinion, totaly in- 
adequate to prove that the Nagwa lard was. 
made waqf. The extract from the register 
of muafis referred to above makes mention 
of a sanad of 1195 A. H. bearing the seal 
of Nawab Asaf-ud-daula but no‘such sanad 
has been produced in this case. The other 
document relied on by the plaintiff's is this 
extract from the muafi register (x. 1), 
This, as already mentioned, shows that 
fifty-seven bighas (thirty-two acres) o: land 
in village Nagwa were recorded m the 
names of Ali Raza, Hasan Raza and Nazar 
Ali, brothers, in equal shares. No doubt 
one of the columns of this register shows 
that the muafi was created for purposes 
of taziadari but this does not necessarily 
imply that the land was made wagf especial- 
ly when the.muafi was recorded =m the 
names of the three brothers in equal shares 
and it was provided that it will last til the 
life of the last holder. The Settiment 
Court decree of May 22,1873 (Ex. A-16 
already referred to), on the other hand, 
shows that the muafi was recorded <n the 
names of Ali Raza and the sons of Hasan 
Raza and Nazar Ali according tc their 
shares and it was clearly provided that on 
the death of Ali Raza and his co-sharers, the 
muafi will be assessed with-Rs. 40 land 
revenue, Re.1 sewai and Rs. 2-8 haq-i- 
taluqgdari. Similarly, the various kaewats 
filed by the defendant record the names of 
the co-sharers as proprietors and thers is no 
mention of any wayf in any of them. There 
is also evidence that the co-sharere have 
been dealing with the property as their 
personal property. The facts of tha pre- 
sent case are very similar to these of Mu- 
hammad Raza v. Yadgar Hussain, L-R. 51 
I. A 192 (1) In that case the ruir of 
Nagpur granted some villages in 1840 to 
his Muslim physician as “mohasa for the 
Imambara of Pir Hussain for ever" end the 
mohasa was to continue from year to year 
and from generation to generatim. In 
1867 the Chief Commissioner orderel that 


(1) 511 A192; 80 Ind. Cas. 615; A IR1@t PO 
109; TN LJdl‘; 51 © 446; (1924) BW N47; 20 L 
we %8CWN937;LR5A POI; 2NUR 1 
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long as the imambara is in existence on this 
Condition that the income arising from the 
muafi is properly spentand a report sub- 
mitted to Government for sanction. 
held that whether the document of 1840 cr 
the order of 1867 was considered, the grant 
was nota wayf but a personal grant sub- 
ject to a condition. Their Lordships say: 
“In all such cases the actings or statements of the 
grantee or his successor may be relevantly taken 
into account as to their interpretation of the origi- 
nal grant; while the method in which the property has 
been treated on the administrative records may also 
throw light onthe same problem. ‘These things 


are not conclusive, but are circumstances worthy of 
consideration.” 


In that case also after the death of Yad- 
gar Husain the muaji was recorded in the 
names of his sons, Bunyad Hussain and 
Khurshed Hussain and referring to Bunyad 
Hussain’s statement - thet his younger 
brother Tufail Hussain had not an equal 
share and was in posséssion along with him, 
their Lordships remarked: : 

“It appears to the Board to be fairly plain that 
Bunyad Hussain's own position was not that of an 
exclusive claim to the mutawalliship of this pro- 
perty and endowment as awagf, but an allegation of 
joint ownership and possession with his brother, 
subject, it may be,to respecting the conditions 


of 

the grant;” A 
- In our opinion the-decision of their Lord--- 
ships of the Privy Council in the case of’ 


Muhammad Raza v. Yadgar Hussain, L, R. 
511. A. 192 (1)is fully applicable to the 
facts of the present -case. In fact, the 


claim of the property being wayf in the- 


Present case is even weaker than it was 
in the case before their Lordships of the 


Judicial Committee.. In that- case there) 


was an institution liké- an imambara in“ 
- existence in respect of ‘which the villdges” 

claimed were alleged to have -been made 
wayf while in the present case-there is no. 
such institution. ` 

The learned Counsel for- the plaintiffs: 
relied on Shah Mohammad Naim.. Ata. v. 
Mohammad Shamsh-ud-din, 4 O. W. N. 
T16 (2) but in that case the Court held - the. 
property to be wagf ona consideration of 
the historyof the property and of the result, 
of an inquiry made by the British Govern- 
ment in 1862. The Court referred io the 
history of the property contained in ths’ 
District Gazetteer and quoted extensively 
from it, the very first sentence of which 
was as follows: 


“One of the largest estates not held by talugdarsa 
is the Salon Waqfor endowment, representing- an. 
old religious grant made by Aurangzeb and increas-. 
ed at various times by different sovereigns upto 
the days of Asaf-ud-daula," : E 

(2) 40 
Qudh 113; 2 Luck, 109, - 
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the villages may remain revenue-free as ` 


it was - 


-and Khadim Husain, had 
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At page 121* of the feport thé léaried 
Judges say: 

“It will thus appear that the institution is a very. 
old one and the Kings of Delhi had given property 
including the two villages in suit as waqf for the 
upkeep of the buildings and the school at Salon.” 

In the present case, however, there 
is nothing in the history of the property ` 
in dispute to lead us to the eonclusion 
that the property was made wayf by 
Nawal Asaf-ud-daula as claimed by the 


. plaintiffs. We, therefore, decide this point 


in favour of defendant Nc.1 and against ` 
the plaintiffs. 

The next point is whelher the claim of` 
the piaintils is barred by s. 41 of the Trans- 
fer cf Property Act. It may be mentioned 
that the plea of defendant No.1 that 
daughters in the family of Mir Jafar are 
excluded from inheritance by custom ‘was - 
repelied by the trial Court: and the plea was 
not further pressed by defendant No. I: 
We agree withthe trial Court that if de- 
fendant No. 1, while taking a simple mort- 
gage of tke property from Muhammad Nagi 
taken. a ‘little ` 
care to ascertain the-real facts, he could 
not have failed to discover. that the 
would-be mortgagors had two sisters who 
were entitled under. the law to share‘ the 
property with them. We are, therefore, of ` 
opinion that the defendant No. 1 cannot be 
protected by s. 41 of the Transfer of Pro- 
perty Act, so far as the legal shares of the 
plaintiffs are concerned. 

The plea of limitation was not seriously 
pressed and in view of ihe fact that Mu- 
hammad Nagi and Khadim Husain were co- 
sharers of the plaintiffs, we cannot hold that 
the plaintiffs’ suit was barred by time. 

Now remains the question what is the 
share of the plaintiffs in the property in 
dispute and whether they should get‘a’dec- 
ree subject to any condition ‘or absolutely.. 
The plaintiffs as daughters of Safdar Ali are 
entitledto a one-third share in- Safdar Ali's 
property, the -remaining two-thirds: being 
the shares of his sons Muhammad Nagi and. 
Khadim Husain. On Muhammad. Nagi's. 
death his.one-third share.devolved-.on+ his- 
brother - Khadim Husain. and his-sisters; the’ 
present plaintiffs so that out of Muhammad 
Naqis inheritance, the. plaintiffs got.: one- 
half,..thab-. is. to-sav, one-half of- one- 


“third, or one-sixth: One-sixth added'to one- 


third, the original. share of the plaintifs 
makes one-half. In the... trial.. Court. .. ib 
was incorrectly. admitted by the Pleader 
for the pleintifis that the:“ehare: of 


ao 
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Muhammad Nagis widow would reduce 
the plaintiffs’ share out of Muhammad 
Nagqi’s inheritance to one-eighth only 
bat as it is admitted that Muhammad Nagi 
who was a Shia, died issueless, his widow 
could not get a share in his immovable 
properly. Ordinarily, therefore, the plaint- 
iffs would be entitled to one-half of the 
property in dispute but as Muhammad 
Nadgi's share has already been sold and pur- 
chased by defendant No. 1 in execution of 
his decree on the mortgage made by 

Muhammad Naqi and Khadim Husain, the 
Plaintiffs cannot get anything out of that 
share now. The plaintiffs, therefore, are 
entitled to a decree for a one-third share 
only and asa sumof Rs. 1,050 was paid 
by defendant No. lto redeem the mort- 
gage made by Safdar Ali, the plaintifis are 
liable to pay a proportionate share of that 
amount before they can be entitled to pos- 
séssion of their one-third share. 

The result, therefore, is that we dismiss 
the appeal ofthe plaintiffs and partly al- 
low the appeal of defendant No. 1. The 


decree of the lower Appellate Court is set: 


aside and that of the Court of first instance 
restored. We order each party to bear his or 
her own costs in this Court and in the lower 
Appellate Court also. 

Order accordingly. 
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ALLAHABAD HIGH COURT 
Full Bench. 
_Civil Miscellaneous Case No. 96 of 1926 
i April 29, 1935 
yi SULAIMAN, O. J. THOM AND 
s IQBAL AHMAD, JJ. 

OFFICIAL LIQUIDATOR, DEHRA DUN- 
MUSSOORIE ELECTRIO TRAMWAY Co., 
LTD.—PETITIONERS 

, versus i 
PRESIDENT, COUNCIL or REGENCY, 


NABHA STATE—OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), ss. 86, 141— 

5. 86, whether applies to proceedings under 
& 184, Companies Act—Companies Act (VII 
of 1913), ss. 184, 6&6, 187—Proceedings under 
8, 187, whether proceedings in a Court of civil juris- 
diction — S. 86, Civil Procedure Code, whether 
applies to such proceedings — Interpretation of 
Statutes—Jurisdiction — Law of jurisdiction em- 
bodied in specific statute—Alteratton, if can be effect- 
ed by implication in statute having nothing to do with 
jurisdiction. 
' Section 86, Civil Procedure Code, does not apply 
to the proceedings under s. 184, Companies Act, but 
it does apply to all the proceedings under ss, 186 and 
187, Uompanies Act. [p. 101, col. 2.] 

Under s. 184,Oompanies Act, there being a statu- 
tory duty on the Ovurt to settle the list of contri- 
hutories, it follows necessarily that there is no option 
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but to settle such list. It cannot be said that when ` 
such a list isto be settled the Court is starting any 
proceeding analogous tu thatof a suit brought by 
a privats person against a sovereign price or a 
ruling chief, fur which the previous consent of the 
Governor-General in Council is required under 
s. 86, Civil Procedure Code. [p. 99, col. 2] 

No new rights and no new liabilities are created 
by s. 186, Companies Act, but it only provides a 
speedy procedure for recovering the amount due and 
the princes cannot be made liable when a suit 
against them would not be maintainable. TLe Court 
under s.186 mesely enforces an existing liability 
which can’ be enforced without any obstacle orim- 
pediment, and cannot, therefore, override the provi- 
sions of s. 86, Civil Procedure Code, by making an 
order under s. 186, Companies Act. [p. 160, col. 1] 

Section 187 does not confer any higher jurisdic- 
tion on the Court to enforce tbe remedy which was - 
not open tothe Company before the liquidation pro- 
ceedings against a person who is not amenable to 
the Court's jurisdiction. No order under s. 187 can 
be made against the sovereign prince or the ruling 
chief atall, and no question of any consent of the 
Governor-General in Ccuncil can arise, because such 
a case does not fall in any of thethree classes men- 
tioned in sub-s, 2 of s, Fb, Civil Procedure Code. [p. 
101, col. 1.] 

lt is true that, unlike s. 186, Companies Act, there 
is no provision inthe Companies Act, for a separate 
suit being filed in respect of the calls, and the only 
Court which can make the order under s. 187 is the 
winding up Court. But it does not follow that the 
Court can bring under its jurisdiction persons who 
are declared to be outside the jurisdiction of British 
Courts subject to certain reservations. The order, 
making calls or ordering payment thereof is of neces- 
sity an enforcement of the personal liability of the 
contributory on account of the outstandiag balance 
due frcm him. No order canbe passed unless the 
Court has jurisdiction to enforce the personal liabi- - 
lity of the sovereign prince or the ruling chief. No 
such jurisdiction exists in a British Court, unless 
the case can be brought within the scope ofs. 86, 
Civil Procedure Gode. |p. 100, col. 2; p. 101, col. 1, 

An alteration of the law of jurisdiction, which is 
embodied in specific statutory enactment, may not be 
effected by implication in a statute which has noth- 
ing whatever to do with jurisdiction. |p. 101, col. 2.] 


Messrs. N. P. Asthana and Bhagwati Shan- 
kar, for the Applicant. 

Messrs. B. E. O'Conor and Rem Nama 
Prasad, for the Opposite Party. 

Sulaiman, C. J.—The question referred to 


the Full Bench is: 
“Does s. 86, Civil Procedure Code apply to proceed- 
ings under ss. 184, 186 and 187, Companies Act?” 


The Dehra Dun Electric Tramway Co., 
Ltd., has been in liquidation and has been 
wound up. The former Maharaja of Nabha 
had purchased alarge number of shares 
and paid in a large sum of moneyin cash, 
but a sum of about Rs. 20,000 was out- 
standing as the unpaid balance on cccount of 
those shares. After some correspondence, the 
then Managing Agent accepted a Rolls Royce 
caras payment on account of the cuistanding 
balance. The car was shown as part of 
the properties cf the Company and the 
shares were shown as having been paid 
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«p. There was, however, some dispute 
‘ account of the transfer of that car by 
he Managing Agent and an inter-pleader 
‘ult was filed in the Calcutta High Court in 
espect of that car. It was on account of 
he pendency of that inter-pleader suit that 
he Company Judge ordered that the 
iuestion of the liability of the Maharaja 
af Nabha should be postponed till after 
he decision of the suit. The Rolls Royce 
“ar was sold at alow price and the sale- 
wroceeds have already been credited in 
he account tothe Nabha Durbar and the 
aim is for the balance only. On the 
juestion having been raised, and no settle- 
nent haying been arrivedat by an amic- 
vble- arrangement, the Liquidator tiled the 
‘pplication out of which this reference has 
wisen on September 1, 1933, in which he 
wayed: (a) That the matter (the settlement 
£ the list of contributories) be heard and 
lecided at an early date, and (b) the 
Nabha Durbar be called upən to pay the 
ficial Liquidator the sum of Rs. 19,240-15-3 
ogether with interest. The matter came 
1p before a Bench of this Court and 
sbjection was raised on behalf of the 
Nabha Darbarthat without the previous 
sonsent of the Goveracr General in Council 
as required by s. 86, Civil Procedure 
Jode, no proceedings could be taken against 
the Durbar. 

So far as the question of the settlement 
of the list of contributories is concerned, 
the matter appears to be simple. Section 
lod, Companies Act, provides that as soon 
as may be after making a winding up order 
she Court shall settle a list of contributcries 
ste. The section is, therefore, imperative 
and imposes a duty upon the Court to settle 
the list of contributories. Itis not neces- 
sary that any application should be made 
by the Liquidator to the Court for settling 
such alist. The Rules, which were made 
thy this Oourt by virtue of the power vested 
in it under the Act and which are admilted- 
ly applicable to the present case, were the 
old rr. 54 and 55 under which the Official 


Liquidator had to file alist in Court and. 


obtain an appnintment by the Court to set- 
ile the same and it was the Official Liquidator 
who was to give notice of such appointment 
to the persons included in the list. There 
‘was to be no application made to the Court 
and the Court did not issue any notice direct 
to the opposite party to show cause. But 
a date was fixed on which it was open 
to the contributories mentioned in the 
ist prepared by the Official Liquidator to 
eppear and take any objection. 


There 
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being a statutory duty on the Court to 
setile the list, it follows necessarily that 
there is no option but to settle such list. It 
cannot be said that when such a list is to be 
settled the Court. is starting any proceeding 
analogous} to that of atsuit brought by a | 
private persontagainst a sovereign prince or 
a ruling chief, for which the previous ecn- 
sent of the Governor-General in Council is 
required under s. 86, Civil Procedure Code. 
It is, therefore, impossible to accept the 
contention that before even tke list is 
settled, the consent of the Governor-General 
in Council should be obtained. 

The proceedings under s. 186, however, 
stand cn a different footing. Under that 
section the Court may, at any time after 
making a winding up  crder, make 
an order on any contributory for the 
time being settled on the list of contribu- 
tories topay...any mcney due from him, 
etc., exclusive of any money payable by 
him, ete., by virtue of any call. Now the 
section is discretionary and the Court is not 
bound tomake an order but may make 
such an order ina fit case. It is also ne- 
cessary that when the order is passed, there 
should be money due from a contributory, 
exclusive of any money payable by him 
by virtue of a call. The interpretation of. 
s. 186 of this Act has been set at rest 
by the recent pronouncement of their 
Lordships of the Privy Council in Hansraj, 
Gupta v. Official Liquidator of the Dehra 
Dun-Mussoorie Electric Tramway Co., Ltd. 
(1). At p. 186*, their Lordships laid down. 
that the meaning and effect ofs. 186 was 
identical with the corresponding section in- 
Egland. The three features of the section 
were emphasized : 

“(1) It is concerned with moneys due from a con- 
tributory, other than money payable by virtue of a. 
call in pursuance ofthe Act. A debtor who is not 
a contributory is untouched by it. Moneys due 
from him are recoverable only by suit in the 
company’sname, (2) It is a sectien which creates 
a special procedure for obtaining payment of 
moneys; it isnot a section which purports to create 
a foundation upon which to base a claim for payment. ` 
It creates no new rights. (3) The power of the Court - 
to order payment is discretionary. It may refuse to 
act under the section, leaving the Liquidator to sue. 
in the nims ofthe Company and it will readily 
take that course in any case in which it is made 
apparent that the respondent under this procedure," 
if continued, would bə deprived of soma defenca or, 
answer open to him in a suit for the same moneys.” 


At p. 187*, their Lordships again empha- 


(1) (1933) A L J175; 142 Ind, Cas, 7; A I R1933, 
PO 63:60 1A 13; 54 A 1067; Ind. Rul. (1933) P O 
43; (1933) M W N 190; 35 Bom. L R319; 37 LW 145; 
64 ML J 403; 37 C W N 379; 57 CL J 166 (P 0). 


*Pages of (1933) A L. Je [Ed], ER 
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sized that the provisions must be confined 
to - 

“money due and recoverable in a suit by the ccm- 
pany, and they do not include any moneys which at the 
time of the application under tha section could not 
have been s3 recovered.” . 

This case was of course followed by the 
later Full Bench case of this Court in 
Shiam Lal v. Official Liquidators, U. P. Oil 
Mills Co., Ltd. (2), in which one of the 
members of the Bench at p. 1219* also 
emphasized that the analogous s. 235 also 
did not create new rights and the proce- 
dure under the section would not be adopted 
where it would deprive the opposite parly 
of some defence or answer open to him 
in aregular suit. It follows, therefore, that 
where there was any case of an order io 
be made under s. 186 for payment of 
money due froma person, the order can 
be made by the Court only in cases 
where a suit to recover the amount would 
be maintainable. If the remedy by suit 
is for some reason or other barred, then 
the Court would not make an order under 
E. 186, for it would be depriving the 
opposite party -of the defence which is open 
to him. 

Now s. 86, Civil Procedure Code, confers 
a special privilege on sovereign princes and 
Tuling chiefs which presumably existed 
under treaties before even the earlier 
Code was enacted, and entitled them to 
defend a suit on the mere ground that 
the previous consent of the Governor-Gene- 
ral in Council has not been obtained. It 
seems to nie that it could not haye been 
the intention of the legislature that the 
proceedings under s. 186 should: deprive 
them of this defence. Indeed, it follows 
from the observations of their Lcrdships of 
the-Privy Council that no new rights and no 
new liabilities are created by s. 186, but that 
it only provides a. speedy procedure for 
recovering.the amount. due and that the 
princes- cannot- be made liable -when a 
suit against them would not be maintain- 
able. The Court under e, 186 merely en- 
forces..an existing. liability which „can be 
enforced without any obstacle or. impedi- 
ment; and cannot therefore override the pro- 
visions of s. 86, Civil Procedure Code, by 
making an.order unders. 186, Companies 
Act. . 
But in the present case the liability of 
the Nabha Durbar issaid to be on accoun 
of-the unpaid call money with, which 


(2) (1933) A L J 1203; 145 Ind, Cas, 893; A 1 R 1933 
Al. 789;.6 R.A.184 (ŒF B). 
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s. 188, Companies Act, does not deal. I 
expressly refers to moneys due exciusiv, 
of any payable by virtue of ony cell 
Section 156, Companies Act, fixes the 
statutory liability of the present and pêsi 
members of a company and lays down the 
extent to which each is liable. Their Lord- 
ships in Hansraj Gupta v. Official Liquida 
tor of the Dehra Lun-Mussvorie Electrie 
Tramway Co., Ltd. (1), made it clear at 
pp. 186 and 187* that s. 186 would not 
be applicable to cases relating to money 
due on shares in the company which war 
in liquidation, the liability for which ona 
winding up company became a statutory 
liability under s. 156, Companies Act. It 
is therefore open to the Company Judge to 
declare in an ex parte proceeding that a 
sovereign prince or a ruling chief has the 
statutory liability to pay a certain amount 
but such a declaration is of no «vail, un- 
less the order is made under s. 1-7 making 
calls on and ordering payment thereof by 
such a contributory. The question that 
falls for consideration is whether the order 
under s. 187 can be made against a 
sovereign. prince or a ruling chief without 
the consent of the Governor-General. in 
Council. i Pod 

Now inthe first place the corsent of 
the Governor-General for making calls on 
and ordering payment thereci is not of 
any use unless the case is one of the three 
classes mentioned in sub-s. (2), s. 83, Civil 
Procedure Code. Prima facie tke order 
making calls does not fall in either of 
the three categories. It follows, therefore, 
thateither no order can be made. at all 
under s. 187 or it can be made without such 
consent. Section 141, Civil Procedure Code, 
lays down that the procedure provided in 
this Code in regard to suitsshall be fol- 
lowed as far as itcan be made applicable 
in all proceedings in any Court of Civil 
Jurisdiction. The Code, of course, contains 
s. 86 also. It has been held by. their 
Lordships of the Privy Council that this 
section applies to all original mattezs that 
are initiated in a Court of Civil Jurisdic- 
tion, although they are. not really suits, 
The point for consideration then is whether 
proceedings under s. 187, in which the 
Court can make call on and oder pay- 
ment thereof by a. contributory, can tke 
regarded as a proceeding in a Court of 
Civil Jurisdiction to which s. 141 and there 
fore s. 86 is also applicable. 

It is true that, unlike s.185 there is no. 
provision in the Companies Act for a 
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separate suit being filed in respect of 
these calls, and the only Court which can 
make the order under s, 187 is the wind- 
ing up Court. But it does not follow that 
the Court can bring under its jurisdiction 
persons who are declared to be outside the 
jurisdiction of British Courts subject to 
certain reservations. The order making 
‘calls or ordering payment thereof is of 
necessity an enforcement of the personal 
liability ofthe contributory on account of 
ihe cutstanding balance due from him. 
No order can be passed unless the Court 
has jurisdiction to enforce the personal 
liability of the sovereign prince or the 
ruling chief. It seemsto me that no such 
jurisdiction exists in a British Court, 
unless the case can be brought within the 
scope of s. 86, Civil Procedure Code. 

Before the matter came into the Court, 
the Company had no remedy against the 
prince or the chief in respect of the 
money due from him, excepting of course, 
the forfeiture of shares or withholding 
payment of money due to him. Section 187 
in my opinion does not’ confer any highér 
jurisdiction on the Court to enforce the 
remedy which was not open to the Company 
before the liquidation proceedings against 
-a person who is not amenable to the Court’s 
jurisdiction. I am, therefore, of the opinion 
that no order unders. 187 can be made 
against the sovereign prince or the ruling 
chief at all, and no question of any consent 
of the Governor-General in Council can 
arise because sucha case does not fall 
in any of the three classes mentioned in 
‘sub-s.2 of that section. Apparently the 
legislature has intended that sovereign 
princes and ruling chiefs are altogether 
exempt from all personal liability and 
cannot be sued against in a British Court 
except in respect of matters within fixed 
limits, and there, too, after the previous con- 
sent of the Governor-General in Council 
‘has been obtained. Persons or companies 
dealing with sovereign, princes and ruling 
chiefs enter into transactions with open 
eyes and have no grounds for complaint 
if it turns out later on that they have no 
remedy to enforce their personal liability. 
Itis for companies to make sure that they 
do not sell shares to such persons unless 
they are fully paid-up. The position of the 
‘companies is, to my mind, exactly the same 
as that of other sellers of articles, who 
have no remedy left in case the. balance of 
ihe price is not paid. 

I would, therefore; answer the question 
referred to this Bench by saying that s.-86, 
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Civil Procedure Code, does not apply’ to:the 
proceedings under s. 184 but thatit does 
apply to all the proceedings under ss. 186 
and 187, Companies Act. | & 

‘Thom, J.—I concur. Bo'far as- s. 184 is 
concerned, it charges the Court’ with ‘a 
statutory duty in the winding up. proceed- 
ings of companies. In exercising its powers 
under s. 184, the Court does not exercise 
any jurisdiction over a native prince or 
over an independent state. If the Court 
makes an order under s. 18! and places the 
name ofa native prince ora regent of an 
independent state upon the list of con- 
tributories, it doesnot thereby enforce a 
jurisdiction against that native prince or 
against the regent or president of the 
independent state. So far as ss. 186 and 
187 are concerned, however, different’-con- 
siderations arise. There'is no doubt that 
the present application under ss. 186 and 187 
is a proceeding in a Civil Court within ‘the 
meaning of e. 141, Civil Procedure Code. 
Section 85, therefore, is applicable. Section 
86 states in clear ane ee terms that in- 
dependent states and native princes are 
nor Hable to the jurisdiction of the British 
Courts in India. They may be sued, how- 
ever, in certain instances if permission of 


the Governor-General in Council ‘is 
ranted. - À 
ar has been contended, however, - that 


ss. 186 and 187, Companies Act, impose 
certain liabilities upon independent states 


-and-native princes as shure-holders in com- 


ies which have gone into liquidation. 
That aa be so, but I am clearly of the 
b intention T 
gislature by these sections to extend- 

the ikan af the British Courts in 
India. If the contention of the Official Liqui- 
dator, that under ss. 186 and 187 the Court 
may issue an order calling upon indepen- 
dent states to pay a certain sum of money 
as contributors be accepted, then a very 
wide and sweeping alteration in the exist- 
ing law would be impliéd. Under the 
existing law independent states _ and native 
princes wre not subject to the jurisdiction . 
of the Courts in India. This is enacted in- 
specific terms by s. 86, Civil Procedure Code, 
and, in my judgment, an alteration of the 
law of jurisdiction, which is embodied’ in 
a specific statutory enactment, may not be 
effected by implication ina statute which 
has nothing whatever- to do with jurisdic- 
tion. In these circumstances I am of opinion 


that it is not open to the Official Liquidator 


sent an application -asking the Court 
i beue an order against the Nabha State 
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under ss. 186 and 187, Companies Act. In 
tke result I agree that the questions sub- 
mitted to this Bench stould be answered 
as the learned Chief Justice suggests. 

Iqbal Ahmad, J.—I agree with the 
judgment that has been delivered by my 
Lord the Chief Justice and have nothing 
to add. i 

D. Answer accordingly. 





_ , LAHORE HIGH COURT 
Civil Revision Petition No. 160 of 1936 
April 27, 1936 

, Tek CHAND, J. 

DOANPAT RAT—PrLAINTIFE—PETITIONER 

versus 

BADRI DASS AND ANGTHER.-—DEFENDANTS 

—OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), s. "51, 0. IX, 
r 8—Dismissal for default—Case fixed for objections 
on Commissioner's Report— Plaintiff absent—Case, if 
should be dismissed for default. 

A Court has inherent jurisdiction to restore a suit 
.Which had been dismissed in default owing to a 
mistake of the Court itself. 

Where the Court dismisses a suit in default of 
the plaintiff on the date fixed merely for filing ob- 
Jections against the Report of the Commissioner 
appointed in pursuance ci the preliminary decree, 
the dismissal is erroneous, and the suit must be restor- 
ed. Kalu Ram v. Ghasita Ram (1) and Adwaitanand 
Tirthaswami v. Basudeo (2), applied. 

©. R. P. from an order of the Sub-Judge, 
a aoe Class, Amritsar, dated November 28, 

Mr. Krishna Swarup for Mr. 8. L. 
Puri, for the Petitioner. : 

Mr. Kishori Lal, for the Opposite Parties. 

Order.—The plaintiff-petiticner institut- 
ed a suit against ihe defendants-respon- 
dents for rendition.of accounts. On Octo- 
ber 2], 1932, a preliminary decree was 
passed against the defendants and a Com- 
missioner appointed to go through the ac- 
counts and report as to the amount due by 
each defendant. The Commissioner duly 
submitted bis report, and the Court fixed 
March 14, 1933, for filing objections by the 
parties. On that date tke plaintiff and one 
of the defendants were absent while the 
other defendant was present. The Court 
thereupon passed an order dismissing the 
suit under O. IX, r. 8, Civil Procedure 
Code, read with O. XVI, r. 2, against de- 
fendant No. 2 who was present and under 
O. IX, r. 3 read with O. XVIIL, r. 2 
against defendant No. 1 who was absent. 

On June 16, 1933, the plaintif filed an ap- 
plication for restoration under O. IX, r. 9, 
stating that his absence on March 14, was not 
intentional but was due to a mistake, he þe- 
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ing under the impression that the date fixed 
was March 16, and not the 14th, and that thiss 
was so noted in his diary. The learned Subor- 
dinate Judge ordered notices to issue to the 
respondents. Inquiry into this application 
continued till April 11, 1934, when the 
plaintiff made another application stating 
that he had been advised that O. IX, r. 9, 
did not govern the case. He, therefore, 
‘asked for permission to withdraw his ap- 
plication of March 16, 1933, and to file 
another application. His application was 
accordingly allowed to be withdrawn by 
order of the Court, dated April 11, 1934. 
On May 2, 1934, the present applica- 
tion was presented under s. 151 for set- 
ting aside the order dismissing the suit in 
default on March 14, 1933. This appli- 
cation was dismissed by the Subordinate 
Judge by his order dated November 28, 
1935. The learned Judge held that the 
order of his predecesscr dismissing the 
suit in default on March 14, 1933, was 
erroneous, but that the’ application for 
setting aside that order made under s. 151 
was incompetent. From this order the plain- 
tiff has preferred this revision and the sole 
question for consideration is whether the 
learned Subordinate Judge should or should 
not have set aside the order of March 1!, 
1933, on application under s. 151. The 
learned Counsel for the defendants-respon- 
dents does not contest the view of the 
learned Subordinate Judge, as indeed he 
could not possibly do, that the order of 
March 14, 1933, dismissing lhe suit in de- 
fault on the plaintiff's absence on that date 
which had been fixed merely for filing 
objections against the report of the Com- 
missioner appointed in pursuance of the 
preliminary decree, was erroneous. He, 
however, urges that the proper remedy was 
by way of an application under O. IX, 
T. 9, or of an appeal to the District Judge. 
It might have been open to the petitioner 
to file an application for restoration under 
. IX, r. 9, or lodge a regular appeal to 
the District Judge, but I donot see why 
an application under s. 15] was not com- 
petent. It has been heldin Kalu Ram v. 
Ghasita Ram (1) and Adwaitanand Tirtha- 
swami v. Basudeo, 6 Ind. Cas. 208 (2) that 
a Court has inherent jurisdiction to restore 
a suit which had been dismissed in default 
owing to a mistake of the Court itself. 
These authorities are clearly applicable to 
the present case and I do not see why the 
learned Subordinate Judge should not have 
(1) AIR 1928 Lah. 534; 108 Ind. Cas. 603, 
| (2) 6 Ind. Cas. 208. 
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Bel aside the order dismisssng the suit in 
default as soon as he became apprised of its 
InCorrectness, 

I accept this petition for revision, set 
aside the orders of the Court below dated 
March 14, 1933, and November 28, 1935, and 
direct that the suit be restored to its origi- 
nal number and be proceeded with from 
the stage at which it was on March 14, 
1933. Having regard to all the circumstances 
I leave the parties to bear their own cos's 
in this Court. Both Counsel have been 
directed to cause their respective clients 
to appear in the Court of the Senior Sub- 
ordinate Judge on May 18, 1936, when the 
learned Senior Subordinate Judge will de 
cide whether the case is to be tried by 
him or by another Subordinate Judge at 
Amritsar, and fix a date for filing objec- 
tions by the parties to the report of the 
Commissioner. i 

D. Petition accepted. 


ee eaat 


CALCUTTA HIGH COURT. 
Civil Rule No. 689 of 1935 
May 6, 1936 
R. O. MITTER, J. 
MOHENDRA CHANDRA DUTTA ROY— 
DECREE-HOLDER—PETITIONES 
veETSUS . : 
BASIRUDDIN AND orHeRs—JUpGMENT- 


; DEBTORS—Opposits PARTIES 

Civil Procedure Code (Act V of 1908), O. XLIII, 
r. 1 (d), O. IX, r. 13—“In a case not open to appeal”, 
meaning of—Rent suit valued less than Rs. 50, 
decreed ex parte, by Munsif having final jurisdiction 
—Application to set it aside, rejected by Munsif 
having no such power—Appeal against order of re- 
jection, if lies. 

The words “in a case open to appeal” in O. XLII, 
r. 1 (d), Civil Procedure Code, are general words 
and have no reference to the appeal against the 
decree actually passed. If there could be no appeal 
under any circumstances against .a decree that 
could be passed in the suit or proceeding, there 
would be no appeal against an order to set aside 
the ex parte decree passed in such a suit or pro- 
conte ay virtue of the limiting words of O. XLIII, 
r. 1, el. (d). : 

But an appeal against a decree in a simple rent 
suit (i. e. when the provisc to s. 153, Bengal Tenancy 
Act does not come into play) valued at Rs. 50 or 
less would not lie under only one circumstance, 
namely, when the Munsif has been vested with final 
jurisdiction and would lie under all other circum- 
stances. Where, therefore, such a suit is decreed 
ez parte by a Munsif vested with final jurisdiction 
and an application for setting aside the ex parte 
decree is subsequently rejected by another Munsif 
not vested with final jurisdiction, an appeal lies 
under O. XLII, r. 1, cl. (d), against the order reject- 
ing the application, Nehal Singh v. Khushlal Singh 
(5) and Selvarayan Samsan v. Amalorpavanadan (6), 
relied on, Badiur Rakaman v. Mokram Ali (1) 
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Shyama Charan v. Debendra Nath (2), Samed Sheikh 
v. Nabanepal Ghosh (3) and Roshan Lal v. Bridhi 
Charan (4), distinguished. ` ; £ 


C. R. from an order of the Sub-Judge, 
Mymensingh, dated February 23, 1935. | 


Messrs. Birendra Kumar De, Up:ndra 
Kumar Roy for Mr. Nani Gopal Das, for the 
Petitioner. 

Messrs. Jatis Chandra Banerjee, Kali 


. Kinkar Chakravarty and Ramendra Muhan 


Muzumdar (for Deputy Registrar), for the 
Opposite Parties. : 


Order.—The petitioner before me insti- 
tuted arent suit against the opposite par- 
ties in respect of an agricultural holding. 
The suit was valued at less than Rs. 50. 
None of the opposite parties appeared, so 
the said suit was decreed ex parte by the 
learned Munsif, Mr. S. C. Bose, who had 
been vested with final jurisdiction -under 
s. 153 (b), Bengal Tenancy Act. None of 
the questions coming within the proviso to 
that section was decided. Accordingly an 
appeal against his decree would not have 
been maintainable. Some of the defendants, 
namely opposite parties Nos. 1 to 15, applied 
to set aside the said ex parte decree by an 
application made under O. IK, r. 13 of the 
Code. The said application was heard hy 
another learned Munsif, Mr. A. B. Ganguly, 
who had no final jurisdiction under s. 153 
(b), Bengal Tenancy Act. He dismissed it 
holding that the summons of the suit bad 
been served on all the defendants and that 
it was time-barred. An appeal was taken 
against this order to the Court of the learned 
District Judge. The said appeal was heard 
by the learned Subordinate Judge who al- 
lowed it, he holding. that the application 
under O. IX, r. 13, was nct time-barred and 
that no summons had been served on op- 
posite parties Nos. 1 to 15. He set aside the 
ex parte decree in its entirety. It is against 
this order that the ‘plaintiff petitioner has 
obtained this rule. Two points have been 
taken before me in support of the rule, 
namely : (i) that the appeal lo the lower 
Appellate Court was.incompetent, fii) and 
that the ex parte decree, at any rate; ought 
not to have been disturbed so far as the 
other defendants namely opposite parties 
Nos. 16 to 19 were concerned. I do not 
consider the second ground to be substan- 
tial. Having regard to the defence which 
will be taken by the opposite parties Nos. 1 
to 15, if the ex parte decree be set aside, of 
which defence there are indications in the 
orders of the Munsif by which he. refused 
to set aside the ex parte decree, the ex parte 
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decree, if it has to be set aside, must be set 
aside in its entirety. 

Thefirst point urged before me, however, 

raises, so far as I am aware, a ques'ion of 
first impression in this Court, and depends 
upon the interpretation to be put on 
O XLII r. (1), el. (d), Civil Procedure 
Code. There cannot be any doubt that the 
right of appeal is a creature of statute and 
‘when nosuch right is expressly conferred 
by the statute there is no such right. The 
right of appeal against decrees and orders 
passed inrent suils for agricultural lands 
has been conferred by the provisions of the 
Civil Procedure Code: See s. 143 (2), Ben- 
gal Tenancy Act, and s. 143, Bengal Ten- 
ancy Act restricts that right so conferred 
by the Code in certain cases. To establish 
‘the right to appeal to the lower Appellate 
‘Court against the order passed in this case, 
lhe opposita parties must show in the first 
instance ‘that they come within the pro- 
visions of O. XLIII, r. (1) cl. (d), Civil Pro- 
cedure Code, and in the second instance 
‘that s 153, para. 1, Tenancy Act, does not 
affect him. Order XLII, r. 1, cl. (d) ofthe 
Code runs thus : 

“An appeal chall lje from the following order 
under the provisions of s. 101, namely, 

(d) an order under r. 13, O. IX, rejecting an appli- 
cation (in a case open to appeal) for aa order to set 
aside a decree passed ex parte.” 

The controversy in the case before me is 
as to the meaning to be attached to the 
words “in a case open to appeal.” Sec- 

‘lion 153, Bengal Tenancy Act, by itself does 
not bar the appeal in the case before me 
‘as Mr. A. B. Ganguly had no final juris- 
‘diction, and it is for this reason that I con- 
sider that the case in Badiur Rahaman v. 
Mokram Ali (1) does not touch the point which 
1 have to consider. There the order refusing 
to set aside the ex parte decree in the rent 
suit valued at less than Rs. 50 was passed 
by a Munsif who had final jurisdiction under 


«R. 153 (b), Tenancy Act. All that was decided. 


there was that such an order was an order 
-passed ina suit, and so came within the 
provisions of para. 1, s. 153, which took 
away the right of appeal. Nor do I consi- 
der the cases in Shyama Charan v. Deben- 
dra Nath (2) and Samed Sheikh v. Nabane- 
-pal Ghosh (3), relevant to the point in con- 
‘troversy beforeme. The first case decided 
‘that an order passed in a proceeding for 
execution of a rent decree passed under 


the provisions of the Tenancy Act is an 
(1) 56 O L J 145; 134 Ind Cas 502; 36 C W N 540; 
A I R 1932 Oal. 687; Ind Rul, (1932) Cal. 631, 
EC a ee 
1 4 39; 23 Ind, Cas, 12; ATR 1914 Cal. 
614; 190 L J 310, 
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order passed in a suit, the word ‘suit’ used 
in s. 153. Tenancy Act, being not used in 
a limited sense of a proceeding in the Oourt 
of first instance before the .decree. It ac- 
cordingly held that there was no second 
appeal against an order passed in appeal 
in execution proceedings by a Subordinate 
Judge ina rent suit valued at Rs. 100 or 
less. The second of these cases also related 
to the interpretation of the word “suit” as 
used ins. 153. It was held that an order 
refusing to set aside an ex parte decree 
paszed in appeal by a Subordinate Judge 
in a rent suit valued at Rs. 100 or less 
was not appealable as it was an order by 
such an officer passed in a rent suit. All 
the above-mentioned three cases hold 
that the right of appeal which the ag- 
grieved party had under the provisions of 
the Code cf Civil Procedure had been 
taken away by s. 153, Bengal Tenancy 
Act. In the case before me the order re- 
fusing to set aside the ex parte decree 
was passed by a Munsif who had not been | 
vested with final jurisdiction by the Local 
Government under s. 153 (b). - Here in 
the case before me the question 1s whe- 
ther the Civil Procedure Code has given 
the opposite parties the right to appeal. 
The learned Advccate for the petitioner 
has argued before me that the words “in 
a case open to appeal,” occuring in 
O. XLIU,r. 1, cl. (di, mean that if there is 
no appeal against ihe ex parte decree actu- 
ally passed in the suit, there is no appeal 
against the order refusing to set it aside. 
He says that s. 153 barred the appeal 
against decree passed by Mr. 8. C. Bose, 
as tbat officer had been vested wilh final 
jurisdiction under 8. 153 (b), and there is 
acecrdingly no appeal against the order 
of Mr. A.B. Ganguly, although the latter 
had nosuch final jurisdiction. In support 
of this proposition ke has referred to the 
observations made in Roshan Lal v. Bridhi 
Charan (4). There a reference to arbitration 
was made through the intervention of 
Court and an award was made. The de- 
fendant filed an objection to the award, 
but at the date of the final hearing of his 
objection’ did not appear in Court with | 


the result that the Court passed a decree 


on the award. The defendant's applica- 
tion under O. IX,r. 13, was dismissed and 
it was against this order of dismissal that 
the appeal was preferred 10 the High 
Court at Patna. Dass, J. pointed out that 
it was not a case of an ex parte decree’ 


(4) 3 Pat. 839; 83 Ind. Cas. 26; A I R 1924 Pat. 603; 6 
PLT 212, 
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being passed but was really a case of 
dismissal of the defendant's petition of ob- 
jection to the award. The correctness of 
this view of the matter need not be con- 
sidered in this case. But the other point 
that was raised has a material bearing on 
the point which I have. to decide. On 
the assumption that the decree was an 
ex parte decree it was contended success- 
fully by the respondent in the Patna 
High Court that the appeal was incom- 
petent. Dass; J., at p. 841* of the report 
said thus: 


“Two questions, however, arise: first was the 
case open to appeal? and secondly, was the 
decree passed ex parte? It is clear tomy mind 
that an order under O. IX, r. 13, is appealable 
only when the decree sought to be set aside 
is appealable.” ` 


Having regard to the provisions of 
para. 16 (2), Sch. IL of the Code the decree 
actually passed -in that case was not ap- 
‘pealable, the decree being in accordance 
with the award made with the interven- 
tion of the Court. The case has been 


explained and distinguished, and the ccr- - 


reciness of tke proposition so laid down 
by Dass, J., has been doubted. As for 
insiance when an ex parte decree in ac- 
cordance with the award made without 
the intervention of the Court had been 
made, and an application made to set 
aside the said decree was refused by an 
order, it has teen held that an appeal 
against the said order was competent 
although the decree actually passed he- 
ing in accordance with the award was 
not appealable under para. 21 (2), Sch. I 
of the Code. Inmy judgment the words 
“in acase open to appeal” are general 
words and haveno reference tc the ap- 
peal against the decree actually passed. 
If there could be no appeal under any 
circumstances against a decree that could 
be passed in the suit or proceedings, there 
would be no appeal against an order to 
‘set aside the ex parte decree passed in 
-such a suit cr-proceeding by virtue of the 
limiting wordsofO. KALIH, r. 1, cl. (d). 
It has been pointed out that an appeal 
lies against a decree when the decree is 
in excess of the award and a view has 
been expressed that on that footing an 
appeal would lie against an order refusing 
an application under O. IX, r. 9,:in a pro- 
ceeding under Sch. IE of the Code. In 
my judgment the correct principle has 
been laid down by Piggott, J.in Nehal 


*Page of 3 Pat.—[Ed] 
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Singh v. Khushlal Singh (5), and’ by Rame- 
sam, J., in Szlvarayan Samsan V. Amalar- 
pavanadun (6), The observaticns of Piggott, 
J., are as follows : > < 
“The words in O. XLHI, r. 1, el. (d are per- 
fectly general ;.they are in a case open to appeal: 
Now the case between-the parties in the Vourt 
below was whether or not an award made with- 
out the intervention of .the Oourt should be filed 
as a decree of the Court, In ‘that case an appeal 
lay under s. 104 (1, (f) from any order which a Court 
might pass, filing or refusing to file the award. 
It was therefore a case opento appeal, Moreover, 
an appeal might lie from the decree itself on 
certain. grounds and to this extent the -decree 
itself wes open to appeal. The fact that no appeal 
has been brought from the decree is irrelevant 
because the question before us is whether the 
decree was open to appeal. Nor is it relevant 
the decree is oris 
not in fact in accordance with the award, becauce 
that only amounts to arguing that any . appeal 
brought against the decree, would be ‘bound -to 
fail. The question for determination is not whe- 
ther an appeal csuld have been successfully 
prosecuted against the decree but whether it was 
‘open to appeal.’ It seems obvious it was.” i 
There the decree sought to be set aside 
by an application under O, 1X, r. 13, was 
a decree in accordance with the awurd. 
-Ramesam, J., agreed with this inter- 
J, when.he - 
said that.a case is to be regarded as 
“open to appeal” when though-an appeal 
against the decree would’ not lie under 
certain circumstances, -it will not lie-under 
“certain other circumstances.” In my 
judgment a case is not -open ‘to appeal 
with the meaning of O. XLII (1). (d) 


. when no appeal would lie against a decree 


under any circumstances. An appeal 
against a decree in a simple rent- suit 
(i.e. when the provisoto s. 153 dces not 
come into play) valued at Rs. 50 or Jess 
would not lie under only one circum- 
stance, namely, when the Munsif has-been 
vested with final- jurisdiction and would 
lie under all other circumstances. h 
I.accordingly hold that the appeal to 
the lower Appellate Court : was- compelent 
and discharge the Rule with costs, hear- 
ing fee one gold mohur. . | 
D. Rule discharged. 
(5) 38 A 297; 33 Ind. Cas, 80;,A I R 1916 All. 51; 14 
ALJ 332. 
(6) A I R 1928 Mad.-969; 112 Ind. Cas.691; 55M L 
J .262;:29 L W 490. 
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‘MOHAMMAD TAQI KHAN - JUDGMENT- 

DEBTOR — APPELLANT 
VƏTSUS 
RAJA RAM AND GTHERS— DEORBE-HOLDERS 
— RESPONDENTS $ 

` Limitation Act (IX of 1908), Sch. I, Art. 182, 
cl, (5)—Order passed in execution, “ execution struck 
- off for partial satisfaction of cecree; costs on 
judgment-debtor "No notice to parties—Whether 
a final order within Art. 182, cl. (5)—Acknowledg- 
ment—Mortgage suit—Decree for sale against heirs 
of mortgagor—Acknowledgment of liability by some 
—Whether saves limitation as against others. 

The question whsther an execution case is still 
pending and has not been terminated must. depend 
on an interpretation of the order passed by the Court 
and the inference to be drawn as to the Court's in- 
tention. If the Couri intends that the matter should 
be shelved forthe time being or the record be 
merely consigned tothe record room and be taken 
up . later onby the Court itself suo motu or at the 
instance of the decree-holders, then obviously the 
ease is still pending and isin a state of suspended 
animation. Where the Court intends to dispose of 
the matter completely and no longer keep it pending 
on its file, and does not merely suspend the execution 
or consign the record tothe record room for the 
time being, the order must be deemed to bea final 
order which will give a fresh start for purposes . of 
limitation, and that the proceeding not being pend- 
ing, there would, in such a case, be no question of 
revival, The words “final order” in cl.(5) of Art. 
182,. Limitation Act, do not necessarily mean the 
order which finally adjudicates upon the rights of 
the decree-holder on the one hand and the rights of 
the judgment-debtor on the other. [p. 107, col. 1; p. 
109, col. 2.] A 

` An order was passed in the following terms with- 
out notice to parties: “execution struck off for 
partial satisfaction of the decree ; costs on the judg- 
ment-debtore” : 
. Held, that the order could not be construed only 
as a provisional order sugpending the application for 
execution but it should be considered as a ‘final 
order" passed on an application made as referre to 
incl. (5) of Art. 182. Abdulla Asghar áli v. 
Ganesh Das Vig (7) and Gobardhan Das v. Din Dayal 
(8), relied on. . 

{Case-law reviewed.] 

An acknowledgment of liability by some only of 
the heirs ofa mortgagor against whom a decree for 
sale onthe basis of a mortgage has been passed does 
nob operate to save limitation as againet the other 
heirs of the mortgagor. What the Court has to see 
is the 1elation which subsists between the various 
persons at the time when the acknowledgment is 
made or the payment is made, and not the relation 
whicn existed, at the time of the original transac- 
tion. If atthe time when the acknowledgment is 
made or the payment is made, there are more than 
one person in existence who stand in relationship 
to each other as joint contractors, partners, execut- 
ors or mortgagore, then the acknowledgment or pay- 
ment made by one would save limitation as against 
that person and would be of no avail against the 
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others, Roshan Lal v. Kanhaiya Lal (9), overrul- 
ed. [p. 110, col. 2; p. 111, col. 1.) , 

Ex. S. C. A. from the decision of the Dis- 
trict Judge, Farrukhabad, dated October 
6, 1933. . 

Dr. K. N. Katju, Messrs. F. Owen 
O'Neill, Kalim Jafriand Shah Jamil Alam, 
for the Appellant. 

Messrs. Jagdish Swarup and Babu Ram 


- Avasthi, for the Respondents. 


Judgment.—The following two ques- 
tions have been referred to this Full Bench 


for answers : h 

“(1) Whether an order passed in the following terms 
without notice to the parties, namely, ‘execution 
struck off for partial satisfaction of the decree ; 
costs on the judgment-debtors' is to be construed 
only as a provisional order suspending the applica- 
tion for execution, or as a ‘final order passed on an 
application made’ as referred to in cl. (3), Art. 182, 
Limitation Act ; and oe 

(2) Whether an acknowledgment of liability by 
some only of the heirs of a mortgagor against whom 
a decree for sale on the basis of a mortgage has 
been passed operates to save limitation as against 
the other heirs of the mortgagor, as well as against 
the makers ofthe acknowledgment.” 


In this case a mortgage decree for sale 


was putin execution in 1928 against seve- 


ral judgment-debtors who were the heirs 
of the original mortgagor. The property 
was non-ancestral, but was assessed to 
Government revenue ; and 89 the executing 
Court directed the Collector to sell the pro- 
perty. The Collector, as the sale officer, 
had fixed June 29, 1928, for sale, when 
Rs. 300 appear to have been paid by the 
judgment-debtors to the decree-holders, 
who allowed two months’ further time to 
the judgment-debtors for the payment of 
the balance. Ths sale officer accordingly 
postponed the sale fixing August 20, 1928, 
for the sale of the property, and sent a re- 
port to the execution Court to that effect. 
No notice was issued by the execution Court 


‘to the parties concerned, but on receipt of 


the report of thesale officer the Court, on 
July 6, 1928, passed the following order : 


“The case has come on for hearing to-day; the dec- 
ree-holders having received Rs. 300 have granted two 
months’ time...Execution case struck off for partial 
satisfaction of the decree. Costs on judgment-debt- 
ors,” 


The parties had apparently no knowledge 
of that order at that time: indeed, not per- 
haps till August 11, when part of the mort- 
gaged property was privately sold by the 
judgment-debtors to the decree-holders leav- 
ing in their hands a sum of money for part 
satisfaction of the decree. On August 20, 
1928, the parties appeared before the said 
officer, and itis an admitted fact that no 
sale took place on that date. It is not ne- 
cessary at this: stage to? consider whether 
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the parties agreed to a further adjournment 
or not. The fact, however, is that no fur- 
ther report was sent to the execution Court 
by the sale officer that. he had adjourned the 
sale for a further period, and no sale in fact 
tock place. The present application for exe- 
culion was filed on August 25, 1931, shortly 
after the expiry of three years from the 
date ofthe order of the execution Court 
dated July 6, 1928. On behalf of the decree- 
holders it was contended that the aforesaid 
erder was nota final order and the execution 
case still remained pending in the Court 
of the Subordinate Judge and can be re- 
-vived, and that accordingly limitation does 
not come in their way. On behalf of the 
judgment-debtors it was contended that this 
order was a final order passed by the exe- 
cution Court and the present application 
must be treated asa fresh application for 
execution and was, therefore, barred by 
time. The secord question raised in the 
ce se relatedto an acksowledgment of lia- 
bility made by sme of the heirs of the ori- 
ginal morigagor and not the others. The 
decree-holders' contention is thatthe ack- 
nowledgment hy some cfthe judgment- deb- 
tors caves limitation against-all, wLereas the 
judgment-debtors who hed not made the 
ackaowledgment ccniend that the acknow- 
ledgment is of no avail es against them. 
The question whether-an execution case 
is still pending and has not been terminat- 
ed, must depend on an interpretation of the 
order passed by the Court and the inference 
to be drawn as to the Court’s intention. If 
the Court intends that the matter should 
be shelved for the time being or the record 
be merely ccnsigned to the record ro m 
and be taken up later on by the Court itself 
suo motu or at the instance of the decree- 
holders, then obviously the case is still pend- 
jing and is in astute of suspended anima- 
tion. On being reminded that the case has 
not becn disposed of, the Court can at any 
later mcment take it up and deal with it. 
On the other hand, if tLe execution Court 
has intended to finish the matter which was 
pending befcre it and to disp-se of it, then 
it seems quite immateria) whether the 
Ccurt proceeded strictly according to the 
procedure laid down in the Gode or whether 
it acted irregularly or even illegally.’ So 
long ês the order is not set aside on appeal 
orin revision, the order must be regarded 
as one which has dispcsed the execution 
proceeding, and, therefore, it cannot be 
considered that the proceeding is still pend- 
ing and. can be revived at any time by 
| either of the parties. When the Limitation 
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Act of 1877 was in foreethere was no pro- 
vision for the exclusion of the period during 
which an execution proceeding was suspend- 
ed on account of any injunction issued by 
another Court or on account of any siay 
order passed by an Appellate Court. 

In many cases where such orders had 
been issued, the Courts held that the mere 
fact that the execution case had been struck 
off by the Subordinate Court did not amount 
to a terminaticn of the proceeding, which 
could, therefore, be revived after the stay 
order or injunclion was discharged. This 
difficulty was to some extent cured by the 
amendment of s. 15, Limitation Act in 1908, 
when a special provision was made to meet 
it. But even then cases arose where an exe- 
cution case had been pending for more: 
than three years and then owing to some 
unfortunate circumstance the execution 
case was siruck off and the decree-holder 
had to apply within three years of thelast 
date of applying in accordance with the 
law or taking steps according to law. In 
several cases it was held by the Courts in 
India that where the intention of the Court 
was not to terminate the proceeding the 
matter could still be revived and there was 
no need for filing a fresh application. Under 
the amendment. of Art. 182, as made by 
Act 1X of 1927, the decree-holder has now 
three years from the date of the final order 
passed in his application and he is not 
bound to come in within three years of the 
date of the original application made ac- 
cording to law or of tke last step taken in 
aid of execution. It follows that if there is 
due diligence, the decree-holder would, in 
the ordinary course during the period of 
three years after the last order, come to 
know that the execution case is no longer 
pending, and he would not be in the same 
unfortunate position as he would have been 
under the unamended article if -the case, 
after having remained pending for more 
than three years, had been struck off or 
dismissed on account of some unfortunate 
circumstance. It seems to us that.the actual 
words used by the Ocurt would not always 
be conclusive. Certainly the words ' struck 
off” are an ambiguous expression and would 
not show conclusively either that the Court 
intended to keep alive the matter or intend- 
ed to dispose of it finally. In Puddomonee 
Doss: v Roy-Muthooranath Chowdhry (1), 
at p. 422* their Lordships of the Privy Coun- 
cil observed : 


“The reported cases sufficiently show that in 
(1212 BL R 411; 20 W R 133 (P 0). ` 


#Page of 12 Beng. L. R.—[Ed.] 
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India the striking an execution proceeding off the 
file is an act which may admit of different interpre- 
tations according tothe circumstanezs under which 
itis done, and acoordingly their Lordships do not 
desire to lay down any general rule which- would 
govern all cases of that kind...” 


In Dhonkal Singh v, Phakkar Singh (2), 
the question that arose for consideration 
-was not one of limitation but one of res 
judicata, namely whether the order striking 
off a previous application amounted to an 
adjudication of the rights cf the parties so 
as to be a complete bar against a fresh ap- 
. plication. Jt was accordingly held that 
where the Court has not adjudicated upon 
the rights of the parties or has not held that 
the applicaticn for s:me reason or other is 
not maintainable, there would be no such 
bar cnda fresh application can be filed. In 
Ratianji v. Hari Har Dat Dube (3), there 
had epparently been a stay order passed by 
the District Judge which was in force when 
the Subordinate Judge “struck cf- the 
case” but maintained the attachment. “The 
Bench came to the conclusion that that was 
a caseof a mere adjournment of the pro- 
ceedings and not of a final disposal of the 
execution application. 

Their Lordships of the Privy Council in 
Qamar ud-din Ahmad y. Jawahir Lal (4) 
had to ccnsider a case where on Novem- 
ber 29,1889, an order had been made by 
the execution Court to the effect that the 
Property to be sold being ancestral the case 
should be struck off the file and the papers 
transferred to the Court of the Collector for 
the completion of the sale proceedings. Later 
on there was some default on the part of the 
decree-holder in not depositing Re. 1 within 
ihe time allowed on account of the order for 

-Sale by auction, and the Court ordered that 
in default of the prosecution on the part of 
the decree-holder the record be not sent to 
the Collector's Court for taking the sale 
pr.ceedings. So faras the first order was 
concerned, it was obviously not a case of 
dismissal of the execution case because the 
order directed that the papers should be 
transferred to the Collector for the comple- 
tion of the sale proceedings. So far ag the 
second: order was concerned, it had merely 
directed that the record be not. sent 
to tke Collector for taking the sale 
proceedings, because the decree-holder 
hed not deposiled Re. 1. In those 
circumstances their Lordships ruled that 
there had been no final disposal of the ap: 
plication, which must, therefore, be deemed 


(2) 15 A 84; A W N 1893, 36.(F B). 
(3) 17 A 248; A W N 1895, 27. 
(4) 27 A 334; 32 I A 10258 Sar. 810 (P O). 
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to be still pending. In Prem Narain `v. 
Ganga Ram (5), decided by a Bench of which 
one of us was a member, before the execu- 
tion Court there had been a compromise 
arrived at between the parties that the exe- 
cution proceedings should remain pending’ 
and that the application forexecution should 
not be struck off. The matter therefore had to 
be taken up again after the expiry of three 
months which had been allowed to the judg- 
ment-debtors to pay up the amount. Tue 
Court ordered thal; 

“The execution case be struck off for the present 
without payment being entered. The costs to be 
bozne by the judgment-debtors.” i 

It was held that on a proper interpreta- 
tion of the order the Court did not intend 
to dispose of ihe execution matter finally, 
but merely skeived it for the time being 
asa iemporary measure. The words “for 
the present” were particulariy emphasised 
in support of the view that was taken in 
that case. The Full Bench case in Chhattar 
Singh v. Kamal Singh (6), was a case where 
the execution had been transferred by the 
execution Court to the Collector as the 
property was dhe ancestral property 
of the judgment-debtors. On account 
of a stay order or rather injunction ob- 
tained in another declaratory suit ihe pro- 
ceedings before the Collector were stayed. 
Tue Collector considered that on the date 
fixed no steps were laken to prosecute the 
case and directed that the papers were to 
be returned to the Court of the Subor- 
dinate Judge. When the papers arrived at 
the office of the Subordinate Judge, he 
ordered that the application for execution 
should be struck off the list of pending ap- 
plications, that a note to this effect should 
be recorded in the appropriate register and 
{hat an entry should further be made in the 
register of decided cases. These orders 
were admittedly passed upon the statement 
or the opinion of the Collector that the 
decree- holders were taking no steps to pru- 
secule the execution proceedings, It was 
held by the Full Bench that in the circum- 
stances of the case by the mere fact that 
the papers had been returned by the Col- 
lector and an order striking off the case 
and consigning the record to the record 
room was made; the matter had not been 
finally disposed of and ihe matier would be 
revived on showing to the Court that the 
proceedings had been held up on account 
of the injunction that had been issued pre- 

(5) (1931) A LJ 436; 133 Ind. Cas. 316; A IR 1931 
All. 458; Ind. Rul. (1931) All. 336, 

(6) 49 A 276, 100 Ind. Cas. 692; AIR 1927 All. 16; 
253A LJ 201. ak 
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viously. In all these cases the question for 
consideration was whether in view of all 
the circumstances and the language of the 
order in question, there-was an intention’ 
to dispose of the matter finally or whether 


the matter was merely suspended tempora- 


tily. 


In the present case what apparently hap- 
pened was that the décree-holders and tLe: 
judgment-debtors entered into an arrange-. 
ment between themselves under which on 
payment of s part of the amount due, 
namely, Rs. 300, the. decree-holders agreed 
not toexecute the decree and not to pro- 
ceed with the sale for a period of two 
months during which the judgment-debtors 
might be able to raise the money and 
satisfy the decree. Indeed they- took some 
steps to execute a sale deed in favour of 
the decree-holders in part satisfaction of the 
decretal amount. When the Sale Officer 
informed the execution Court of this ar- 
rangement the Court considered that sit 
could no longer goon with the execution 
case and ordered that the execution case 
be struck off, the judgment-debtors 10 pay 
costs. It may be that the order was wholly 


regular and that in fairness to the parties, 


the Court should have inquired from them 
or their Pleaders as to the exact state of 
affairs. It may also be that the order 
being either irregular or illegal could have 
been set aside on appeal or even, in a fit 
case, set aside on revision. 
that the execution Court did not intend to 
keep the matter pending on its own file so 
that it might in future be revived on the 
application of either party. The Bench who 
have referred this case themselves came to 
the conclusion that there could be no real 
doubt that the learned Subordinate Judge, 
who passed the order for costs in this case, 
intended finally to dispose of the proceed- 
ings which were before him. As the order 
striking off the case was coupled with an 
order for payment of costs by the judgment- 
debtors tothe decree-holders, it was clear 
that the, Subordinate Judge intended to 
dispose of the matter so faras he himself 
was concerned. : 


It has been contended on. behalf of-.-the: 


respondents that the words “fnal. order- 
in the amended Art. 182, cl. (5) must mean. 
an order which- finally- adjudicated upon. 
the rights of the parties and disposed -of 


tke application for execution on its merits.” 


The words “final “order” have been used. 
in Art. 182 (2), Limitation Act, also. Their. 
Lordships of the Privy Councilin Abdulla 


MOHAMMAD Bagi KHAN D. RAJA RAM - (ALL) 
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Asghar Ali v. Ganesh Das Vig (7) have laid 
down that those words include the order 
pesied on appeal which is final between 
the parties. We are unable to hold that 
the words ‘inal order” must mean the order 
which finally adjudica'es upon the rights of 
the decree-holder on the oné hand and the 


’ rights of the judgment-debtor on the other. 


Sf that were the meaning, then it may in 
some cases work hardship cn the decree- 
holders themselves. In the absence of any 
such order, time would still begin to ron 
from the date of ‘the last application made 
in accordance with the law or step taken 
in aid of execution, whereas the amended 
cl. (5) appears to have been intended to give 
to the decree-holder a fresh start from -the 
date when the last execution matter or pro- 
ceeding terminated. Again there may be 
cases where the decree-holder may himself 
not like to goon with the application and 
may get it dismissed. It would be toc. 
much to hold that in sucha case, as there 
has been no proper adjudication upon tke 
righis of the parties, he cannot have a fresh 
start for purposes of limitation. Again the 
app:ication may be dismissed on account of 
want of prosecution or default or for some 
other reason. In all such cases the execu- 
tion proceeding must be deemed to have 


‘terminated and the order passed thereon a 


final order, though there has been really no 
adjudicaticn upon the rights of the parties, 
and the matter can be reagitated on a fresh. 
application being, made to the execution 
Court. We think that where the’ Court in- 
tends to dispose of the matter completely 
and no longer keep it pending on its file, 
and does not merely suspend the execution 
or consign the record to the record room. 
for the time being, the order must be 
deemed to be a fina] order which will give a 
fresh start for. purpcses of limitation, and 
that the proceeding not being pending, 
there would, in sucha case, be no question 
of revival. Itis unfortunate that in spite 
of the fact that the use of ambiguous words . 
like “struck off” has been ccndemned from. 
time to time, Courts below are in the habit 
of using such expressions. We may also 
point out that it has been emphasised by 
ihe Full Bench in Gobardhan Das v. Dau 
Dayal (8), that the execution Courts should 


(7) (1933) A L J 239; 142 Ind. Cas. 326;A I R 
1933 P O 6; 601A 83; 600662; 100 W N 183; 37 
L W 298; (1933) M W N -176; Ind. Rul, (1933) P.O 61; 
35 Bom. L R 337; 64-M LJ 421; 37 O-W.N'412;57 U. 
LJ 130 (P O}. 

(8)(1932) A L J 365; 138 Ind. Cas, 583; A IR 1982” 
All, 273; 544 573; LR 13 A 5199 Rev; Ind, Rul, 
(1932) All. 467; 16 R D 293 (F B) . | 
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not allow execution proceedings to rémain 
pending in another Court by entertaining 
a compromise for payment in instalments 
spread overa long period and. that they 


should proceed with the execution and see. 


that the proceedings are expedited. Ad- 


journments of proceeding for unavoidable’ 


reasons stand on a different footing. 

The second question is a muc» simpler one. 
No doubs there his been some conflict of 
opinion even in this Court on the question 
whetLer the payment made by one of the 
person jointly liable would save limitation 
as against all such debtors. In Rushan 
Lal v. Kanhaia Lal (9) and Ibrahim v, 
Jagdish Prasad (10) it was definitely held 
by two Benches of this Court that the pay- 
ment made by one of tke debtors would 
save limitation under s. 20, Limitation Act, 
as against all other persons who were 
jointly liable with him. The cases were 
decided on the basis of certain English 
rulings and some cases of other High 
Cours. Unfortunately the attention of 
the Benches was not drawn by Counsel 
at the Bar to the provisions of s. 21, 
Limitation Act. At any rate, the pro- 
visions of that section wero not at all ecnsi- 
dered and the views were expressed on en 
interpretation of the language employed in 
s. 20 only. These cases have been followed in 
Madras and Calcutta, though there are also 
judgments holding the other view in those 


Courts as also in Patna ani Lahore. Itis’ 


not necessary to review these cases It seems 
to us that, so far as the question of acknow- 


ledgment in writing under s. 19 is con-- 


cerned, even that section is plain enough 
and does not justify the view that an sc- 
knowledgment made by one debtor is good 
as against all joint debtors. The section 
provides that : 

“An acknowledgment of liability in respect of such 
property or right has been made in writing signed 
by the party against whom such property or right is 
claimed...... A . , 

The section obviously requires that there 


should be a. writing signed by the persons 
against whom the right is claimed. It is, 
_ therefore, on the language of that section 
impossible to hold that even though there 
may be no writing signed by a joint debtor, 
limitation is saved on account of an ac- 
knowledgment made in writing signed 
by another debtor. So far as s. 20 stood 
alone, there was certainly room for the view 
that the payment of a joint debt by one of 
joint debtors may amount to a payment of 


(8) 41 A 111; 47 Ind. Cas. 845; A I R1918 All, 61; 
6 ; 


16 A LJ 790, 
QO AIR 1927 All 209; 99 Ind. Cas. 424. 
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s9 as to save limitation as against all she 
debtors, but the Indian law isin this respsct 
different from the old English Law. We 
have a specitic provision in s. 21, Limit- 
ation Act, which applies to both acknowlelg- 
ments under s. 19 and to payment ofin- 
terest and principal under s. 20. ‘That 
section provides that: 
_ | Nothing in the said sections renders one of sevaral 
Joint contractors, partners, executors, or morbgagees, 
chargeable by reason only of a written acknowladg- 
meat signed or of a payment made by, or by theazent 
of any other or others of them,” | 

A Full Bench of the Madras High Court 
in Narayana Ayyar v. Venkataramina 
Ayyar (11) held that co-mortgagors come 
within the scope of the words “joint con- 
tractors” and that this section is appliceble 
to co-mortgagors as well. 


The learned Advocate for the responéent 
on the strength of the views expressed in 
some cases in Madras and Caleutta has 
urged before us that this section woulé be 
applicable only to the case where the 
original parties to the transaction are aive 
and the acknowledgment of payment has 
been made by one of them, and that the 
section has no application to a case where 
some transferees have come in or one of them 
has died and the acknowledgment or the 
payment has been made by one of his heirs. 
It seems to us that what the Coart has to see 
is therelation which subsists between the 
various persons at the time when the ac- 
kuowledgment is made or the paymert is 
made, and not the relation which existed 
at the time of the original transaction. If 
the respondent's contention were accepied, 
the result would be that where A and B 
are jointly liable to pay a debt, if B were 
to make an acknowledgment, A would still 
be protected; but if B were to transfer a 
part of the property, or if one of B's keirs 
were to make an acknowledgment, A would 
lose his protection. Such a positionis in 
our opinion, untenable. At the time when 
the acknowledgment-is made, or the debt 
is paid, the relation of joint contractors bet- 
ween ihe persons who are liable exists, and 
it matters little whether they are the ori-' 
ginal contractors or whether they are their 
legal representatives for the time being. If 
this were not the correct interpretation, -Jhen 
when the original partners died and 
their heirs became new partners, the section 
would have no application. Again on that 
interpretation co-mortgagois would on 
payment of the entire debt lose their right 


(11) 25 M 220 F B), 
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of contribution or right of subrogaticn 
under the Transfer of Pruperty Act. f 

We think that the proper interpretation 
to put on s. 2I is that if at the time when 
the acknowledgment is made cr the pay- 
ment is made, there are more than one 
person in existence who stand in relation- 
ship to each other as joint contractors, 
partners, executors cr morigagors, then the 
acknowledgment or payment made by one 
would save limitation as against that person 
and would be of no avail against the others. 
So far as the provisions of s. 19 are con- 
cerned, there is a direct authority of this 
Court in Gaya Prasad v. Babu Ram (12), 
decided by a Bench of which one of us was 
amember. In that case it was held that 
the acknowledgment signed by one co- 
mortgagor Gaya Prasad was of no avail to 
the plaintiff and had the effect of saving 
limitation against Gaya Prasad himself, 
though not as against his other co-debtor. 
The observations made in Collectur of 
Jaunpore v. Jumna Prasad (13), at p. 367*, 
as wellas the case in Abraham Servai v. 
Raphilal Mutherian (14) were quoted in 
support of that view. The case in Collectur 
of Jaunpur v. Jumna Prasad (13) was in 
fact a caseof Muhammadan co-heirs of the 
original debtor. In this view the casesin 
koshan Lal v. Kanhaiya Lal (9) and Ibra- 
him v. Jagdish Prasad (10), aie not good 
law. Our answer to the first questicn referred 
tous is that the order should be considered 
as the final order passed on the application 
for execution within the meaning of 
Art. 182, cl. (5), Limitation Act. Our 
answer to the second question is in the 
negative. — 5 

D. i Answers accordingly. 
sen 26 A L J 722; 110 Ind. Cas. 561; A I R 1928 All. 


(13) 44 A 360; €6 Ind. Cas. 171; A I R 1922 AlL 37; 
20'A L J 140; 4 U PL R (A) 50. 

(14) 39M 288; 27 Ind. Cas. 337; A IR1915 Mad. 
67; 27M LJ 746; 16 M L T 569. 


*Page of 44 A.— [Wd] 





LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal No. 1489 
of 1935 i ; 
December 23, 1935 
Butpe, J. : 
Lala NATHU SHAH—Deocres-HoLpER— 
; APPELLANT 
versus 
MULK RAJ—Jvpament-pEBTOR AND 
ANOTHEL—SURETY— RESPONDENTS. 


1. Surety—Liability «.of—Judgment-debtor's “position ` 


T Naau SAH o-mins pas (LAE) 


iii- 
altered by act of third party—Security, if remains : 
enforceable—Bond to secure balance left after sale, , 
of judgment-debtor’s property—Judgment-debtor's 
interest in property reduced—Surety, tf absolved— 
Contract Act (1X of 1872), s. 133. . 

One M moitgaged his half share in a house ty - 
N. N obtained a decree on the basis of this deed for, . 
sale of the house in satisfaction of his debt. Au 
appeal was preferred: by M to the High Court and 
execution was ordered to be stayed provided securi- 
ty was given for satisfaction of any balance left 
after the house was sold. Security was accordingly 
furnished by one K. In the meantime, the mother 
of the judgment-debtor sued him claimmg a charge ` 
on the house in respect of right of residence and 
got a decree fur one-fourth share therein. Thus 
the judgment-debtor’s share was ieduced to one- 
fourth and this was sold after dismissal of his 
appeal. The decree-holder then sued for the re- 
covery of the balance of his decree from K who 
pleaded that he was absolved from his liability as - 
the judgment-debtor's share in the mortgaged house , 
had been reduced from one-half to one-fourth: 

Held, that the order of the High Oourt in respect 
of the security bond was that the judgment-debtor ` 
should give security for the recovery of any balance 
due after the house was sold—if at all—in execu- 
tion of the decree. The bond did not specify the 
share in the house which was liable to be sold and ` 
it was clear that only the judgment-debton’s right, 
title and interest was sold. In the presént instance, 
the judgment-debtor's interest in the house was . 


. subject to his mother’s right cf residence and the 


decree obtained by the mother only gave effect to ` 
this right. I¢ did not really create any new right, 
It could not, therefore, be said that the terms of - 


- the bond were altered by the decree. Further, the 


bond was given to the Court and an alteration 
made in the judgment-debtor’s position by the act-' 
of a third party did not render the bond unenforce- 
able as s. 133, Contract Act, does not apply in such 
circumstances. Madan Lal-Moti Lal v. Radha 
Kisan-Lakshmi Narain (1), relied on. 

Misc. 8.0. A. from an order of the Dis- 
trict Judge, Sialkot, dated July 6, 1935. 

Mr. Charinjiva Lal Aggarwal, for the 
Appellant. iki 

Mr. Bodh Raj Sawhney, for the Respon- 


` dents. 


Judgment.—The material facts of the 
case giving rise to this second appeal are | 
the following. One Mulkha mortgaged his 
half share in a house to Nathu Shah by a 
deed dated February 15, 1919. Nathu 
Shah obtained a decree on the basis of this 
deed for sale cf ihe house in satisfaction of~« 
his debt. An appeal was preferred to the ~~ 
High Court and.execution was ordered to 
be stayed provided security was given for - 
satisfaction of any balance left after the 
house was sold. Security was accordingly 
furnished by one Khazan Singh. In the 
meantime, the mother of the judgment-debtor 
sued him claiming a charge on the house 
in respect of right ofresidence and got a 
decree for one-fourth share therein. Thus 
the judgment-debtor’s share was reduced 
to one-fourth and this was sold after dis» 
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missal of his appeal. The decree-holder 
then sued for the recovery of the balance 
of his decree from Khazan Singh. Khazan 
Singh pleaded that he was absolved from 
his liability as the judgment-debtor’s share 
inthe mortgaged house had been reduced 
from one-half to one-fourth. This plea has 
been upheld by tle Courts below and 
Khazan Singh has been absolved from 
liability. From this decision ‘the decrec- 
holder has appealed. 

the decision of this question depends 
Primarily on the terms of the bond and 
the effect thereon, if any, of the decree 
obtained by the mother of the judgment- 
débtor in respect of one-fourth share in the 
house. The order of this Court in respect 
of the security bond was that the judgment- 
debtor should give security for the recovery 
ot any balance due after the house was 
sold—if at all—in execution of the decree. 
The bond does not specify the skere in the 
house which was liable to be sold and it is 
not clear whether the surety had given any 
thought to this matter at all: Butin any 
case it is clear that it is only the judgment- 
debtor's right, litle and interest that is sold 
in such cases. In the present instance, 
the judgment-debtor's interest in the house 
Was subject to his mother’s right of resi- 
dence and the decree obtained by the 
mother only gave effect to this right. It did 
not really create any new right. It cannot, 
therefore, be said that the terms ‘of the 
bond were-altered by the decree. Further, 
the bond was given to the Court and it has 
been held that an alteration made in the 
judgmeni-debtor’s position by the act of a 


third party does not render the bond un- ` 
133 dces not apply in. 


enforceable as s. 
such circumstances: Madan Lal-Moti Lal 
v: Radha Kisan-Lakshmi Narain (1). I 
accept the appeal, and setting aside the 
orders of the -Courts below remand the 
case. for decision of the.application to en- 
force the bond <gainst Khazen Singh on the 
merits. In view ofall the circumstances I 
“leave the parties to bear their costs. . 
Appeal accepted. 


D. 
Q) AIR 1935 Nag. 258; 160 Ind. Cas, 236; 8 R N. 


163; 31 N L R 83 Sup. 
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MADRAS HIGH COURT. . 

Letters Patent Appeal No. 40 of 1936 
August 6, 1936 

Burn AND K. S. MENON, JJ. 

K. P. K. PATTINHARAK ETTU 
-- PLAINTIFF —AEPELLANT 
i VETSUS 
P. K. MANAVEDAN alias CHERIATHAN 
RAJA AVERGA Lanp orarEs— 

DsrexpaNtTs— RESPONDENTS 

Malabar Law-~-Karnavan— Suit for removal—Power 
of Court to appoint interim Recewwer—Duty to give 
opportunity to plaintiff to give prima facie evidence 
of mismanagement or fraud. À 

In suits for the removal of a karnavanor a.” 
manager appointed under a family karar, a Re- 
ceiver can be appointed during the pendency of 
the suit if a proper case for the appointment of 
the Receiver is made out - 

The plaintiff should in such a case be allowed 
an opportunity to give prima facie- proof cf mis- 
management or fraud, : 

L. P. A. against the judgment of Mr. Jus- 
tice Pandrang Row, dated April 6, 1936, and 
made in Appeal Against Order No. 70 of 
1936 preferred tothe High Court against 
the order of the Court of the Subordinate 
Judge of South Malabar at: Calicut, dated 


January 23, 1936, and made in I. A. No. 431 


of 1935, in O. S. No. 29 of 1935. 
i Mr. K. P. Krishna Menon, for the Appel- 
ant. 

Messrs P. Govinda Menun and K. Kutti- 
krishna Menon, (South Malabar), for the 
Respondents. 

Judgment.— Thisis an appeal against 
the order of Pandrang Rew, J., in A. A.O. 
No. 70 of 1936, confirming the order ofthe 
Subordinate Judge of Souih Malabar at 
Calicut dismissing an application for the 
appoiniment of an interim Receiver pend- 
ing disposal of O. S. No. 29 cf 1935. 

The suit is by a junior member of 
Patinharakettu Tavazhi of Pudia Kovila- - 
gam for the removalof the manager of the 
tavazhi appointed under a karar of 1914. 
Pending the suit ihis application was made 
for the appointment of a Receiver for the 
management of the properties cf the 
tavazhıi. The learned Suborvinate Judge dis- 
missed the application, holding that it was 
not competent for the Court to appoint 
interim Receiver in a case of this kind. Our 
learned brother Pandrang Row, J., differ- 
ed from the learned Subordinate Judge in 
his opinion on this point and held it was 
open to the Court, when  circumstan- 
ces require, to appoint an interim Re- 
ceiver in cases of this kind- -We agree with 
our learned brother in bis opinion that, in 
suits, forthe removal of a karanavan or a 
manager appointed undera family karar 


1937 


a Receiver can be appoinied during the 
pendency of the suit if a proper case is 


made out, The question, therefore, in 
this case is whether sufficient cause his 
been shown for the appointment of a 


Receiver. Our learned brother, after observ- 
ing 

“Mere charges of mismanagement ani fraud would 
not be sufficient. They must be established prima 
facie before the appointment of an interim Receiver 
is made.” 

Concludes as follows: 


- “In this particular case it cannot be said that 


these charges have been established prima facie at . 


this stage.” 

Asthe learned Subordinate Judge held 
that the petition itself was not competent, 
he made no enquiry at all to ascertain whe- 
ther the plaintiff could prima facie estab- 
lish the charges and whether it was just 
and convenient in the circumstances of the 
case to appoint a Receiver. That appears 
to be the reason why no attempt was made 
by the plaintiff to establish the charges 
referred to in the plaint by adducing such 
evidence as was absolutely necessary for 
the purpose of the petition by affidavit or 
otherwise. Ifthe plaintiff is able to show 
sufficient cause for the appointment of a 
Receiver by adducing such evidence it 
would certainly be competent for the Court 
-to appoint a Receiver, and we are of the 
opinion that the plaintiff should be given 
an opportunity todo so. As such an op- 
portunity has not been given and as we do 
not think it proper to dispose of the peti- 
tion on the materials on record, we 
_ allow the appeal, set aside the order 
of our learned brother and of the Court 
-below and remand the petition to 
Subordinate Judge for. trial and disposal 
according to law in the ligat of the observa- 
tions in this judgment. Till the disposal 
of-this petition the order made by this 
Court on May 7 last in O. M. P. No. 2065 of 
1936 will continue to be in force. Costs of 
_ this petition in this Court and in the Court 
-below will abide and follow the result. 

A. Appeal allowed. 
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OUDH CHIEF COURT . 
First Civil Appeal No. 52 of 1934 
October 1, 1936 f 
Srivastava, A. O. J. AND Tuomas, J. 
Rai BAJRANG BAHADUR SINGH. anp 
ANOTAER—D&FENDANTS—APPELLANTS 
versus 
RAMESHAR BUX SINGH AND otazrs— 
4 PLAINTIFrs— RESPONDENTS 
Hindu Law—Family settlement—Validity— Dis- 
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_of part of the property 
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putes, whether should be in existence—Alienation— 
Necessity —Widow—Consent—Consent of reversioner, 
whether raises presumption of necessity—~Presump- 
tion, whether rebuttable. j 

In order to havea valid family settlement it is 
not necessary that there must be disputes in exist- 
ence at the time when such settlement is arrived 
et. It may be that the members ofthe family may 
anticipate disputes likely to arise thereafter and if 
in order to prevent the arising of such disputes and 
to secure peace and happiness in the family they 


‘arrive at a settlement among themselves, the settle- 


ment errived at must be deemed to be valid. Ameer 
Hossain v Mohammad Ejaz Hussain (1) and Pokhar 
Singh v. Dulari Kunwar (2), followed. . 
When an alienation of the whole or part of the 
estate by a Hindu widow js to be supported on tha 
ground of necessity, then if necessity is not proved 
aliunde and the alieneedoes not prove inquiry on 
his part and honest belief in the necessity, the con- 


sent of such reversioners as might fiirly ba expect- 


ed to dispute the transaction will be held to afford 
presumptive proof that the transaction was a prs- 
pər one. This presumption no doubt, is a rebuttable 
one. Rangasami Goundan v. Nachiappa Goundan 
(3), followed. 


- F. C. A. against an order of the Sub-Judge, 
Rac Bareli, dated January 19, 1934. 
Mr. P. N. Chaudhri, for the Appellant. 
Messrs. R. N. Shukla, and R. B. Lal, for, 
the Respondents. ` 
Judgment.—This is an appeal by defend” 
ants Nos. 13 and 14 against the judgment 
and decreo dated January 19, 1934, 
of the learned Civil Judge of Rive Bareli. 
It arises out of a suit for possession of 


‘the property of one Lal Bahadur Singh 


who died about 45 years ago. He left two 
widows Musammat Abhairaj Kuar and 
Sheoraj Kuar who came in possession of 
the property after his death. Musammat 
Abhairaj Kuar died in 1908 and Sheoraj 
Kuar on November 5, 1920. Udit Narain 
Singh, father of the plaintiffs, was the 


nearest reversioner of Lal Bahadur Singh 


at the time of Musammat Sheoraj Kuar'’s 
death. He died about two years before 
the institution of the suit. The plaintiffs 


-Nos. land 4 are the sons of Udit Narain 


Singh. They transferred a 10-annas share 
out of the estate of Lal Bahadur Singh to 


plaintiff No. 5 who undertook to finance the. 
litigation. The parties before us are in 


agreement as regards the facts stated 


above. ; 
The defendants-appellants are transferees 
in suit. The 


details of these transactions are that on ~ 


April 9, 1901, Musammat Sheoraj Kuar and 
Musammat Abhairaj Kuar jointly with 
Bishnath Singh, brother of Lal Bahadur 
Singh, and Musammat Menda Kuar, the 


widow of Sheopal Singh, a brother's son. 
of Lal Bahadur Singh executed a sale 
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- deed (Ex. J-2) in favour of one Mata Din 
in respect of a 10 pies 13 krants 3 jau 
share in village Kotia Chatra. The 
defendants-appellanis obtained possession 
of this share under a pre-emplion decree 
(Ex. J-11) dated May 24, 1905. On June 
1, 1906, Sheoraj Kuar and Abhairaj Kuar 
along with the aforesaid Bishnath Singh 
. and Menda Kuar executed another sale- 
. deed (Ex. J 9} in respect of a 10 pie 13 
krants 3 jau share inthe same village Kotia 
Chatra in favour of the defendants-ap- 
pellanis. The plaintiffs claimed a 9 pies 
9 krants 5 2-3 jaw share in Kotia Chatra 
as representing the share of Lal Bahadur 
Singh which had been sold by Musammat 
Abhairaj Kuar and Sheoraj Kuar under 
the two sale-déeds (Exs. J-2 and J-9). The 
suit was resisted by the defendants-appel- 
lants on several grounds of which only two 
are material for the purpose of this appeal. 
One of them is that Musammat Abhairaj 
‘Kuar and Sheoraj Kuar were absolute 
owners of the property under a deed of 
family settlement (Ex. J-1) dated July 6, 
1903 and the other that both the aforesaid 
sales having been consented to by BiskLnath 
Singh who was the nearest reversioner of 
Lal Bahadur Singh at that time, it should 
be presumed that the sales were justified by 
legal necessity. The learned Civil Judge 
has disallowed both these pleas and decreed 
the plaintiffs’ claim in full against the 
defendants-appellants. 

The learned Counsel for the appellants 
has confined his arguments in the appeal 
to -the two pleas mentioned above. The 
‘deed of settlement (Ex, J-1) was executed 
‘soon after the death of Sheopal Singh, the 
‘brother’s son of Lal Bahadur Singh and 
Bishnath Singh. The parties tothe agree- 
ment are Bishnath Singh, Sheoraj Kuar 
‘and Abhairaj Kuar, widows of Lal Bahadur 
Singh, and Menda Kuar, widow of Sheopal 
Singh. The reason stated for their arriving 
‘at the agreement in the preamble of the 
document is that after the death of Sheopal 
Singh, who was the lambardar, disputes had 
arisen amongst them with the result that 
there was an apprehension of disaster in 
future. The agreement also shows that 
there was some dispute in a mutation case 
relating to the estate of two collaterals which 
was pending atthe time. The result of the 
settlement was that the share of Sheoraj 


‘Kuar and Abhairaj Kuar, of Menda 
'Kuar and of Bishnath Singh in all 
the properlies possessed by them as 


well as the properties of the collaterals about 
- which the mutation case was pending were 
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fixed by agreement amongst them and ib 
was provided that each person was liable in 
proportion to his share for all the debts 
taken up to that time irrespective of the 
fact that the deed for the debt was executed 
on behalf of the person only or on behalf 
of all. It was further provided that “each 
person shall be campetent to transfer in pro- 
portion to his share". The learned Civil 
Judge has disregarded the family settlement 
on the ground that there was no bona fide 
or real dispute between the parties about 
the property already in their possession 
and that the dispute at that time was confin- 
ed to property which had been acquired by 
Sheopal Singh under a deed of relinquish- 
ment (Ex. A-3). There is not ono word in 
the document Ex. J-l in support of this 
remark of the Civil Judge. The learned 
Counsel for the plaintiffs is also unable to 
refer us to any evidence to show that the 
dispute was confined to the property acquir- 
ed by Sheopal Singh under Ex. A-3. On 
the contrary the recital contained in the 
preamble of Ex. J-l is quite general and 
to the effect, as stated above, that on the 
death of Sheopal Singh disputes had arisen 
amongst ihem which led to the making of 
the agreement. It should also be noted 
that under the terms of the settlement 
Musammat Sheoraj Kuar and Abhairaj Kuar 
got a l-anna 8 krants share out of leanna 8 
krants 8 jau share which they had inherited 
from their husband (vide Ex. J-18) or in 
other words the share which was given to 
them was slightly less than the full share 
of their husband. 

In Ameer Hasan v. Mohammad Ejaz 
Husain, 6 O. W. N. 51 (1), it was held that 
in order to have a valid family settlement 
itis not necessary that there must. be 
disputes in existence at the time when 
such settlement is arrived at. It may be that 
the members of the family may unticipate 
disputes likely to arise thereafter and if 
in order to prevent the arising of such 
disputes and to secure peace and happiness 
in the family they arrive at a settlement 
among themselves, the settlement arrived 
at must be deemed to be valid. Similarly 
in Pokhar Singh v. Dulari Kunwar 1. L. R. 
52 All. 716 (2); it was held that a family 
dispute to be settled was nct essential to 
the validity of a family arrangement and 
that such an arrangement to be valid need 
not necessarily be a compromise of doubtful 


M 6OWN 53; 117 Ind. Cas. 456;4 I R 1929 
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(2) 52 A 716; 125 Ind. Cas. 1; (1931) A LJ 688; 
Ind. Rul, (1930) AlL 625; A I R 1930 All, 687, -> 
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rights or claims. The plaintiffs have given 
no evidence to show that the recital about 
dispute contained in the deed is faise. 
On the contrary, as has been said, the 
existence of dispute at least 
to the property acquired under Ex. A-3 is 
admitted. No suggestion has been made 
about the bona fides of the arrangement. 
In the circumstances we are satisfied that 
the adjustment of the dispute made by 
means of this settlement was with a view 
to maintain amity and peace in the family 
and that the document satisfies all the 
requirements of a valid family settlement. 


It was also faintly argued that the power 
of transfer given under this deed of settle- 
-ment should be construed in. the same 
sense as the power of transfer possessed 
by Hindu widows under the Hindu Law. 
We cannot accede to the argument. No 
‘distinction has been made in the clause 
between the powers of transfer possessed 
by Bishnath Singh and the powers of 
‘transfer possessed by the widows. More- 
over, reference to the power of transfer is 
to be found in the same clause which 
deals with the liability of all the parties 
for payment of debts. It seems evident 
that as all the parties were made pro- 
portionately liable. for the debts they 
were given equal power of transfer. We 
are, therefore, of opinion that Abhairaj 
Kuar and Sheoraj Kuar were competent 
to make the-transfers in question under 
the terms of the deed of family settle- 
ment Ex. J-l. 


As regards the second point, admittedly 
Bishnath Singh joined Abhairaj Kuar and 
Sheoraj Kuar in executing the sale deeds 
‘in dispute. It is also admitted that Bishnath 
Singh was the nearest reversioner of Lal 
Bahadur Singh at the time when these 
transfers were made. It has been sug- 
gested on behalf of the respondents that 
Bishnath Singh was interested in promoting 
the transaction as he was also selling his 
own share, but there was nothing to prevent 
his making a sale in respect of his own 
share by means ofa separate deed. The 
fact that he joined the widows of Lal 
Bahadur in executing the sale-deeds in 
dispute seems to show clearly that the 
transfers were made by these widows with 
his consent. In the circumstances we think 
that the consent of Bishnath Singh must 
be regarded as presumptive proof of the 
existence of legal necessity. In Rangasami 
Gounden v. Nachiappa Gounden, 46 1. A. 72 
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(3), it was held by their Lordships of the 
vudicial Committee that when an aliene- 
tion of the whole or part of the estate is 
to be supported on the ground of necessity, 
then if necessily is not proved aliunde and 
the alienee does not prove inquiry on his 


“part and honest belief in the necessity, 


the consent of such reversioners as might 
fairly be expected to dispute the transae- 
tion will be held to afford presumptive 
proof that the transaction was a proper one. 
This presumption no doubt is a rebuttable 
one but the plaintiffs have-not given an 
iota of evidence to show that there wës 
no necessity for the alieiation. We regret 
that this aspect of the case also does not 
seem to have received due consideration at 
the hands of the lower Court. 

We accordingly allow the appeal and 
dismiss the plaintiffs’ suit in respect of 9 
pies'9 krants 5 2-3 jau share in village 
Kotia Chatra against the defendants-appel- 
ants with costs in both the Courts. 

D. Appeal allowed. . 

(3)46 IA 72; 50 Ind. Cas. 498; 36 M L 
J 493: 174 LJ 536; 290 LJ 539; 21 Bom. L R 
640; 23 CW N777; (1919) M W N 262; 42 M 523; 26 
MLT5;10 L W106; 1 UPLRP C) 66 PO. 
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i BHIDE, J. 
` HARI BAKHSH— APPELLANT 

| versus neh, Sop chy NG 

SHAM SUNDAR, PROPRIETOR OF Firm || 
UMRAO SINGH-SHAM SUNDAR AND, 

j ANOTHER — RESPONDENTS f 
Succession Act (XXXIX of 1925), s. 299—District 
Judge ordering assignment of bond—Order, whether 
appealable. , i 
An order of a District Judge under s. 299, Succes- 
‘sion Act, assigning a bond should not be considered 
to be of a purely formal or interlocutory na'ure and 
as such not open to appeal, The order might be con- 


_ sidered tobe in some respects similar to one-under 


s. 145, Civil Procedure Code, and an order under that 
section is appealable; so an order under s. 299 is ap- 
pealable. a : 
Mis. F. C. A. from an order of the Senior 
Sub-Judge; Delhi, dated April 17, 1935. - 
Mr. Balwant Rai, for the Appellant. 
Mr. Nawal Kishore, for the Respondents.. 
Judgment.—A. preliminary objection 
was raised in this case that no appeal 
was competent. -Reliance was placed” ih 
support of this objection on Kalim-ud-din 
v. Mehurtin (1), in which it was held 
(1) 39 C 563; 13 Ind. Cas 690; 150159 332; 16 0 W 
N 662. : ge ath ore 
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that an, order assigning a bond passed 
“by a District Judge under s. 79, Probate 
“and Administration Act, was not appealable. 
The learned Counsel for the respondent on 
the otherhand relied cn Haji Puv. Tin 
Tin (2), and U Po Hnitv. Bo Gyi (3), in 
which the view taken in Kalimuddin v. 
Mahurtin (1), was dissented from. The 
decision of the question depends upon the 
‘interpretation of the languaga of s. 299, 
Succession Act, which runs as follows:— 

“Every order made by a District Judge by virtue 
of the powers heieby “conferred upon him shall be 
subject to appealto the High Court in accordance 


with the provisions of the Civil Procedure Code, 
1908, applicable to appeals.” 


The learned Counsel for the appellant 
contends that this secticn means thet an 
appeal will notbe competent unless the 
order in question is in the nature of a 
‘decree or is an order appealable under the 
‘provisions of the Civil Procedure Code. The 
learned Counsel for the respondent on the 
other hand contends that every order passed 
by the District Judge by virtue of powers 
conferred uponhim under the Succession 
Act is appealable and that the section only 
_ lays down that ths procedure in the Civil 
Procedure Code governs such appeals. The 
interpretation of the section isnot free frcm 
difficulty but even accepting the interpre- 
tation of the learned Counsel for the 
appellant I do not see why the order in the 
present case should be considered to be 
of a purely formal or interlocutory nature, 
and as such, not open toappeal. The order 
might be considered to be in some respects 
similar toone under s, 145, Civil Proce- 
dure Code, and an order under that section 
is appealable. The refusal to assign the 
bond to the appellant meuns that he wil! not 
be entitled to seek his remedy against 
the sureties. This seems to me to involve a 
substantive right and I am inclined to think 
that an appeal would be maintainable. 
However, it is not necessary to give any 
- definite decision on this point in the present 


case; for I have come to the conclusion that. 


the appeal must failevenon merits. 

The only ground on which the learned 
Counsel for the appellant pressed his claim 
to havethe bond assigned to him was that 
the appellant had a certain claim against 
the estate of the late Bishen Dayal in res- 
. pect of which Babu Ram had been appoint- 
ed an executor. It was urged that this 


. claim had not been satisfiea and therefore. 


A IR 1924 Rang. 237; 80 Ind. Cas, 746; 2R 


(3) AI R1929 Rang. 109; 113 Ind; Cas, 40); Ind. 
Rul. (1929) Rang. 241, 
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the bond should be assigned ‘to the appel 
lant. Section 292, Succession Act, `how- 


ever, requires that it should bo 
established that the engagement of 
the kond had not been kept by tke 
executor. No such breach of it has been 


proved. The bond did not contain any 
detinite conditions as regards the claim of 
the appellant. Even if the appellant's claim 
was not satisfied, it would not necessarily 
show thatthe executor was guilty of any 
breach of the bond. His inability to do so 
may have been due to reasons beyond his 
control. In the presentcase it appenrs, in 
fact, that certain allegations of mal-a.minis- 
tration were made against Babu Ram but it 
was found finally by this Court that he had 
not been guilty of any misappropriation 
though the accounts were not quile regular 
in certain respects: vide order of this Couit 
dated Octobér 2, 1928. No subsequent act 
of any mal-administration has been alleg- 
ed or proved. Inthe circumstances I ‘see 
no reason to interfere with the order of the 
learned Senior Subordinate Judge. I dis- 
miss the appeal with costs. 
D. Appeal dismissed, 


RANGOON HIGH COURT l 
Civil Revision Application No. 130 of 1936 ` 
July 10, 1986 - 
SPARGO, J. 
U PAN NYO AND ANGTHER—APPLICANTS 
VETSUS 
U TINT—Opposirs Party 

Stamp Act (II of 1899), s. 36—-Promissory note in- 
valid for non-cancellation of stemp—Admissibility— 
S. 36, scope of—Insolvency—Debtor transferring all 
his property to his children—Presumption of fraud. 

Promissory notes invalid for non-cancellation of 
stamp are nevertheless to be considered cs acknow- 
ledgments of debts andthe lendercan go to the 
originul cause of action to prove debt. Section 36, 
Stamp Act, applies not only to documents admitted in 
the course of evidence in support of subsidiary points 
arising in the suit but also to cases where the dccu- 
ments in question form the foundation of the suit. 

A creditor can present an application for insolvency 
of his debtor who transfers all his property to his 
children and a presumption of fraud ariscs in such 
case, : 

C. Rev. App. from tke decree of the District 
Court, Pyapon, dated February 24, 1936. 
Mr. Theing Maung, for the Applicants. 
Mr. Ba Han, for the Opposite Party. 
Order.— This application for ievision 
arose out of Insolvency Case No. 16 of 1935 
in the Court of the Assistant District Judge 
of Pyaron. In that Ccut U Tint was ad- 
judicated an insclvent on- January 16, 1236; 
The adjudication was annulled by the 


1937 


learned District Judge of Pyapon on the 
ground that the petition. had been filed 
agunst U Tint by legal representatives of 


his creditor who had not obtained letters of 


administration or a succession certificate. 
During the argument it turned out that they 
had, subsequently obtained a succession 
certificate, but it was agreed by both par- 
ties that the case should be dealt with finally 
by this Court and not remanded to the 
lower Courts for further inquiry. Reference 
was made to s. 75 (1), Provincial Insolvency 
Act, Proviso 1; the cross-objections filed 
by the respondent were referred to as justi- 
fying the final disposal of this case by this 
Court and I accordingly proceed to con- 
sider the facts. The petitioners’ case was 
that U Tint was indebted to their mother 
Daw Dun on two promissory notes which are 
filed as Exs. A and B for Rs. 4,000, and 
Rs. 3,500, respectively. They said that ke 
had on March 5, 1935, committed an act of 
insolvency by transferring all his property 
to. his children with intent to defeat or delay 
his creditors. U Tint filed a written ob- 
jection on July J, 1935, in which ke denied 
‘that he had any creditors at all. He said 
that he did not owe anything to the peti- 
tioners. The two promissory notes which 
had been filed by them, Exs. A and B, were 
dischirged promissory notes left with the 
petitioners. out of confidence placed in them. 
The promissory notes had originally been 
dated 1292 B. E. and they had been dis- 
honeslty altered so asto show the date 1295 
B. E. He also pointed out that the promis- 
sary notes in questioa were not properly 
stamped because the stamps had not been 
cancelled at the time of execution; see s. 12, 
Stamp Act. 

A great deal of difficulty in this case arose 
oùto? the question of the invalidity of 
Exs. A and B owing to non-cancellation of 
the stamps. They were admitted by the 
trial Court on to the exhibit file as acknow- 
ledgments of old debts. The main point for 
determinatien in this case as it appears to 
meis whether the documents Exs.A and 
B, are old promissory notes dating from 
1242 which had been dishonestly altered so 
as to appear to be executed in 1295 or not. 
(His Lordship then discussed the evidence 

- on the point and{proceeded). I believe that 
the facts are that he paid Ma Newe Hlaing 
and Ma Mya what he owed them on promis- 
sory notes, but that the two promissory 
notes (Exs. A and B) that he owed to Daw 
Dun were left outstanding. That this was 
so is clearly proved by the evidence of Ko 


Po Htin, the petition-writer, who apparently -637 
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went with the parties-to register - Ex. OF . 
This witness saya that at the Registration 
Office Ma Hlaing said that-there was an- - 
other debt of Rs. 7,500 still due to her - 
mother besides the debt that was being - 
liquidated by the conveyance of the lands . 
under Ex. C. When she said this U Tint 


` was present and heard it and did not say - 
-anything. I have mentioned above that the 
“promissory notes (Ex. A and B) are invalid 


for non-cancellation of the stamps. It is 
claimed that they are nevertheless to be 
considered as acknowledgmen's of debts 
and that the petitioners can go to the 
original cause of action to prove that U 
Tint is indebted to them: see Kanhaya 
Lal v, Stowell land Maung Chit v. Roshan . 
N.M. A. Kareem Oom:2r (2). Section 36, 


' Stamp Act, applies not only to documents 


admitted in the course of evidence in sup- 
port of subsidiary points arising in the suit 
“but also to cases where the documents in 
question form the foundation of the suit: - 
see Venkata Reddi v. Hussain Setti (3). 
Therefore, as the two promissory notes have 
been admitted ia evidence, their effect can 
be considered. I think that their effect 
taken in conjunction with Ma Ngwe Hlaing's 
evidenze shows clearly that U Tint was 
indebted to Daw Dun on the date that 
Exs. A and B were purported to have been 
executed in the sum of Rs. 7,920. 


Some argument was addressed towards 
showing that ifthe promissory notes Exs. A 
and B are to be regarded as acknowledg- 
ments of previous debts, it must be shown 
that those previous debts were time-barred 
when Exs. A and B were signed. It is clear 
that they could not haye been time-barred. | 
The promissory notes Exs. A and B were , 
executed in the first few days of the year 
1295 B. E. and itis very unlikely that the 
previous debts which, according to U Tint, 


dated from 1292 should have been: time- | 


barred. This point was never raised in the 
trial Court although the promissory notes 
were admitted for the purpose of using | 
them as acknowledgments of the original | 
debts. Ifthe point had been raised the 
facts could then have been gone into. Itis _ 
clear that the petitioners were entitled to 

present the petition, that U Tint was in- | 
debted to them and that he has committed 
an act of insolvency as he admits that he 


(1) 3 A 581; A W N 1881, 49. aa 
(2) 12 R 500; 152 ae 1038; AIR 1934 Rang. 
389: 7 R Rang. 184 (F B). _- , 

(3) 57 M 1719: 150 Ind. Oas. 51; A I R 1934 Mad, 383; ` 
66 M L J709; 39 LW 632; 6K M 676; (1934) MWN `- 
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had, transferred all his property to his 
children. Jn such circumstances a pre- 
sumption of fraud arises, J, therefore, 
restore the order of adjudication passed by 
the Assistant District Court of Pyabon and 
order that the respondent U Tint pay the 
costs in all Courts. In this Court í assess 
Advocate’s fee at four gold mohurs. 


N. 7 Order accordingly. 


A LAHORE HIGH COURT. 
, Second Civil Appeal No. 657 cf 1934 
November 6, 1935 

Buipg AND CURRIE, JJ. 

FATTEH SHER AND OTAERS—DEFRNDANTS 

l —APPELLANTS 

A 1ersus 

BERBARI RAM AND OTBERS—P LA!NTIFFS 

— RESPONDENTS 

` Sind Sagar Doab Colonization Act (I of 1902)— 
Reclamation of land during continuance of Act— 


ve can result in acquisition of Adna Malkiyat 
rights. i 

Held, that the reclamation of land during the 
continuance of the Sind Sagar Doab Colonization Act, 
could not result in the acquisition of any ‘adna mal- 
kiyat' rights at any time as none of the conditions, 
according to which such rights could accrue, were 
jn operation when the land was reclaimed. - 


C. A. from an order of the District 
Judge, Mianwali, da'ed December 11, 1933. 

Messre. J. N. Aggarwal and Kanwar 
Bhan, for the Appellants. 

Messrs. M. L. Puri and Qabul Chand, for 
the Respondents. 

Bhide, J.—This judgment will dispose of 
the following twenty second appealsin which 
the facts are similar and the point for de- 
cision-is the same: Nos. 657 to 674 of 
1934 and Nos. 726-727 of 1934. The 
sole point for decision in these appeals 
is whether the plaintiffs are entitled to 
‘adna malkiyat rights in the lands in dis- 
pute as claimed by them. The trial Court 
decided the point against them, but on ap- 
peal the learned District Judge has found 
it in their favour and decreed their suits. 
From that decision, the defendants have 
preferred these appeals. The lands in 
dispute are situated in different villages 
in the Bhakkar Tahsil of the Mianwali dis- 
trict, but it was admitted before us that 
the material facts bearing on the only 
point which requires decision in these ap- 
peals are the same. These facts may be 
shortly stated as follows: 

Tke plaintiffs in all these cases are ala 
and adna maliks, who claim to have- re- 
claimed the lands in dispute and thus 
acquired adna malkiyat rights therein in 
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accordance with the ‘provisions of the wajib- -” 
ul-arz of 1878. It is admitted that the 
reclamation was mide. during the period 
from 1902 to 1924, when the Siad Sagar 
Dosb Act was in force. It is common 
ground that during this period the plaintiffs 


were debarred from acquiring adna malki- : 


yat rights, but plaintiffs claim that with 
the repeal of the Sind Sagar Doab Actin . 
regards the ac-.’ 
quisition of these rights ceased to operate ` 
and they are now entitled to be declared- 
adna maliks on payment of jhuri, which '. 
they sre and have been willing to pay . 
but which defendants have refused to`’ 
accept. The defendants on the other hand: 


_maintain that any reclamation made dur- - 


ing the period when the Sind Sagar Doab’ 
Act was in force could not confer any pro- 

prietary rights at all, as the conditions 

relating tothe acquisition of such rights ` 
were not then in operation. Before proceed- ` 
ing to discuss the evidence relating to the. 
above question, it may be stated that the - 
Sind Sagar Doah Act was passed in the 

year 1902, with a view to establish ` 
the title of the Government in land to be + 
acquired in connection with the proposed 
construction of a canal in certain territories’. 
lying between the river Indus and the rivers 
Chenab and Jhelum, which are included | 
within the limits of the Mianwali, Shahpur, .- 
Jhang and Jhelum districts and commonly 
known as the Sind Sagar Doab. This Act 
enabled the Government to take agreements 
from the proprietors of the villages concern- 
ed for the surrender of their rights in the- 
land to be acquired. and in pursuance of - 
the Act, agreements in a prescribed form - 
were taken from the proprietors of the 

villuges with which weare now concerned. 

Paragraph 2 of the agreement ran as follows: ~ 

“From the date of this agreement up to the date 
of such surrender, no one shall, notwithstanding 
any law or custom to the contrary acquire or be 
considered entitled to either proprietary rights or - 
occupancy tenancy rights in the said lands or a 
part thereof by sinking a well, extending chahi’ 
lends, reclaiming barani land or cultivating the, 
water-melon crop therein, as against Government. 
(Vide translation of the agreement marked as Bx. 
P-100n the record of appeals No. 697— 699)" 

In order to givefull effectto this agree- 
ment the terms thereof were also incorpor- 
ated in the wajib-ul-arz prepared at the. 
second settlement of 1902. With respect to 
the shamilat land, the villagers made the 
following declaration, therein (Vide Ex. P- 
11, typed paper book in, A. Nos. 657— 
659 of 1934): 

“We, the proprietors of the village, have signed 
the agreement under the Sind Sagar, Doab Act I of: 


1937 ; 


1902, The Government shall take possession of the 
village shamilat on the introduction of the canal 
gad shell return to the proprietors of the village as 
much area as shall be equal to jth of the shami- 
lat. We shall have power, similar tothe old in the 
ith area returned to us by the Government. No one 
can acquire proprietary rights till then.” a" 

With regard to the reclamation of barani 
area, the following provision appears in 
para. 4 (e) ofthe same document: f 

“On thebarani area reclaimed, four annas per 
acre shall be charged which sum shall be allowed 
towards Ghahehari fund. Until the repeal of the 
agreement under the Sind Sigar Doab Act, the 
conditions relating to the acquisition of the pro- 
prietary rights in the shamilat shall remain: in abey- 
ance (saqat rahenge).” 


The same terms were repeated in the 
latest wajib-ul-arzes of the villages in 1924. 
It will be clear from the above that the 
acquisition of proprietary rights, while the 
agreements under the Sind Sagar Doab 
Act were in force, was distinctly prohibit- 
ed. The canal project, in connection with 
which the Sind Sagar Doab Act was passed, 
was, however, eventually abandoned, and as 
a resalt the Act itself was repealed in the 
year 1929 (vide Punjab Act VI of 1929). It 
is not disputed that as a result of the repeal 
of the Sind Sagar Doab Act, the agreements 
taken thereunder ceased to have any effect. 
The plaintiffs’ contention’ (which has found 
favour with the ‘learned District Judge) 
however was that the conditions as regards 
the acquisition of proprietary rights which 
were stated in the wajib-ul-arz of 1878, 
were only in abeyance or out of use during 
the period 1902—1929 and that on the repeal 
of the Sind Sagar Doab Act those condi- 
tions revived and the plaintiffs could be- 
come adna maliks of the land already 
reclaimed by them during that period of 
payments of jhuri, as provided in the 
earlier wajib-ul-arz of 1898. 

‘Jhurt’ was fnot offered (and indeed it 
could not be offered owing to the agreement 
referred toabove) at the time when the 
land was reclaimed; but the learned 
District Judge was of opinion that there 
was nothing in the wajib-ul-arz or any 
other relevant document to show that the 
‘ghurt’ must be offered at or about the time 
when the land is reclaimed, and he therefore 
held that the payment of jhuri after the 
repeal ofthe Sind Sagar Doab Act in 
1929 was valid for the purpose. It will 
thus appearthat the main point for deci- 
sion in these cases is the effect of the repeal 
of the Sind Sagar Doab Act on tke rights 
of the parties in lands in dispute. The 
learned Counsel for the respondents cop- 
tended that all that was prohibited during 
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the continuance ofthe agreements taken 
under-the Act was the acquisition of pro- 
prietary rights and that all rights short 
of proprietary rights could be and: 
were acquired during the period when the 
Act was in. force. This contention is 
not, in my opinion, supported by the- 
terms of the wajib-ul-arz of 1902 and 
1924 and does not appear to be consonant 
with the object of the agreements taken 
under the Sind Sagar Doab Act. The 
wajib-ul-arz recites that the conditions . with 
respect to the. acquisition of the proprie~ 
tary rights will be in abeyance [vide 
para. 4 (c) of the extract from the wajib-il- 
arz of 1902-03 marked as Ex. P-1] referred 
to above]. The vernacular expression: 
used is sagat rahenge. The learned Dis- 
trict Judge has translated this expression 
as equivalent to “out of use.” I think it 
will be more appropriate to take the ex- 
pression as equivalent to “remain abated 
or cancelled” (vide Dictionaries of the Hin- 
dustani language by Fallan and Platts). 
All the conditions relating to the ac uisi-- 
tion were thus inoperative during the 
period and it- is not correct to say that: 
merely the final stage of actual acquisition 
of proprietary rights was prohibited. If 
the contention of the learned Counsel for 
the respondents were correct, the plaintiffs 
would have at least become ‘Butamar'’ occu- 
pancy tenants asa resuit of the reclama- 
tion during the period from 1902—1929 (vide 
wajib-ul-arz of 1878 marked as Ex. P-12 
on the record of Civil Appeal No. 657 — 
653 of 1934); but they have been entered in: 
the revenue records as mere tenants-at-will. 
Moreover, the object of the agreements: 
under the Sind Sagar Doab Act was to 
prevent the accrual of any new rights 
during the period when: the agreements 
were in force. According to the agreements 
the proprietors of these villages had to 
surrender. the shamilat area te Government 
and on the construction of the canal the 
Government was to select and restore one- 
fourth thereof to the proprietors. The 
rights of the proprietors (or their legal 
representatives) in the land so restored were 
to be identical with ‘those existing at 
the time when the agreement was entered 
into (vide para. 5 of the agreement Kx. P- 
l a a 


There could be no certainty -as to what 
area would be thus restored and it was 
apparently for this reason that accrual of 
fresh rights in this area was prohibited. 
Consequently, even the accrual of rights, 
other.than proprietary rights, e. g., occu 
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pancy rights would have been inconsistent 
with the object in view. The agreement was 
entered into in crder to provide for the 
situation srising on the construction of the 
canal and not for the one which has now 
arisen owing to the unexpecied abandon- 


ment of ihe project. It seems to me, there- 


fore, that the reclamation of land during 
the continuance of the Act, could not result 
in the acquisition of any ‘adna malkiya? 
rights at any time as none of the condi- 
tions, according to which such rights cou'd 
accrue, were in operation ‘wien the land 
was reclaimed. There is another aspect of 
the question, which also deserves notice. 
According to the conditions of the wajib-ul- 
arz of 1878 the ala maliks had the first 
right to claim shemilat and after them the 
‘adna maliks’ and these could become ‘adna 
maliks' of the land reclaimed by paymert 
of jhuri. If any of the ala maliks abused 
this privilege and attempted to appropriate 
too much of the shamilat, the others could 
have stopped such appropriation by gei- 
ting theshamilat partitioned. But this they 
could not do during tLe period when the 
Sind Sagar Act was in force asthe shamilat 
could rot be partitioned during that period. 
If it wereheld now that those who re- 
claimed the shamilat during the continu- 
anco of the Sind Sagar Doab. Act, could 
acquire aana malkiyat’ rights now by mere 
payment of jhuri, the otker proprietors 
would be obviously prejudiced. It seems 
to me, therefore, that this could not have 
been the intention of the parties tothe 
agreement. 

The above view receives support from 
the judgment in Civil Appeal No. 674 of 1932 
Ahmad Khan v Jiwana Ram (1), decided 
by a Division Bench of this Court on 
January 15, 1935. The material facts of 
that case were similar to.those of the 
present case. The learned Counsel for the 
respondents urged that there was no con- 
dition in that case as to the payment cf any 
jhuri for the acquisition of adna malkiyat 
rights. But that would make that case even 
sirunger from the standpoint of the res- 
pondents. For in those circumstances, 
acccrding tothe contention of the respon- 
denis, the adna malkiyat righis would 
have automatically materialized on the ape 
peal of the Sind Sagar Doab Act. But it 
was held that no such rights accrued asa 
result of reclamation made during the pen- 
dency-of the Act. In my judgment the 
learned District Judge’s view as regards 
tke effectof the repeal of the Sind Sagar 

(1) 163 Ind, Cas, 864; 38 P L R133; 9R L 58, 
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Doab Act cannot be sustained. I would 
accordingiy accept all the appeals and 
restore the decrees of the irial Court. The 
point of law involved not being free from 
difficul:y, I would leave the parties to bear 
their costs throughout. 

Currie, J.—I agree. 
N. Appeals allowed. 


—_— 


OUDH CHIEF COURT ` 
Second Civil Appeal No. 262 of 1931 
October 7, 1936 
SRIVASTAVA, A. C. J. AND SMITH, J. . 

SHEO SAH AI—~Drrenpint—APPELLANT 

versus 
Raja Bahadur SURAJ BAKHSH SINGH— 
PLAINTIFF—RESPONDENT : 

Ciril Procedure Code (Act V of 1908), 0. XXXIV, 
r. 1—Pr ‘or morigagee obtaining decree for sale— 
Puisne mortgagee not made party—Prior mortgagee 
himself purchasing property—Subsequent suit and 
sale by puisne mortgagee without joining prior mort- 
gagee—Prior mortgagee dispossessed—Rights of prior 
mortgagee. 

Where a prior mortgagee has put the mortgaged 
property to sale and has purchased it ond has 
obtained actual possession on the basis of his pur- 
chase, there is no principle at all on the basis of 
whicn he can be summarily dispossessed by a puisne 
mortgagee who has subsequently brought the prop- 
erty to sale without making the prior mortgagee a 
party and purchased it. Where the prior mortgagee | 
is thus forcibly dispossessed, he is entitled to re.‘ 
cover possession of the property and afterwards, 
as purchaser of the mortgagor's interest, he can re- 
deem the puisne mortgagee or the latter can redeem 
the prior mortgage. Sukhi v. Ghulam Safdar Khan 
(1) Babu Lal v. Jalekia (2) and Ram Sanehi Lal 
v. Janki Prasad (3), referred to, Jawahir Singh 
Tunar v. Rajendra Bahadur Singh Thakur (4), fol- 
owed. 

8. C. A. against the order of the Additional 
Subordinate Judge, Sitapur, dated May 10, 
1934. 

Mr. G. P. Bajpai, for the Appellant. 

Mr. B. N. Shargha, for the Respondent. 


Judgment.—This is a second appeal 
from a decision of the learned Additional 
Subordinate Judge of Sitapur, by which he 
allowed an appeal from a devision of the 
learned Munsif of Sitapur. < 

The suit was brought. by Raja Suraj 
Bakhsh Singh, against one Sheo Sahai for 
possession of 12 bighas 16 biswas of land in 
a ceritain “pai” in a village called 
Baksuhia. The facts, briefly stated, are 
that on August 19, 1903, cne Manna Singh, 
and his sons mortgaged their share in the 
“patli” in question to Thakur Jawahir Singh, 
the father of the present plaintiff. On 
August 5, 1904, they executed-a deed of 
further charge in his favour, On January 
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1, 1908, Manna Singh mortgaged the same 
properly to Sheo Sahai, the present defen- 
dant, andon February 17, 1909, he executed 
two deeds of further charge in respect of 
that same property, Thakur Jawahir 
Singh, obtained 4 preliminary decree on 
March 29, 1912, and a decree absolute on 
November 30, 1912, on the basis of the 
deeds above referred to in his favour, and 
purchased the property himself on March 29, 
1915. Mutation of names was effected in 
his favour in Novemher, 1916. Afterwards, 
on April 23, 1923, Sheo Sahai obtained a pre- 
liminary decree for sale on the basis of 
his deeds, and on March 26, 1925, he obtained 
a decree absolute, and on April 22, 1930, 
he, in his turn, purchased the mortgaged 
prcperiy. He was given formal- possession 
on June 29, 1930, and in August, 1932, he 
obtained mutation of names in his favour, 
the plaintiff's name being removed. Accord- 
ing tothe allegatiens made in the plaint, 
(vide paras. 7 and 8), afier the entry of 
his name 
denied the plaintiff's rights and disputed 
his possession, and the present suit accord- 
ingly became -necessary. The learned 
Muncif found that the plaintiff could get 
possession of the property in question only 
after redeeming it from the defendant, for 
which purpose the learned Munsif allowed 

~ three months’ time, it being ordered that if 
the property was not redeemed within the 


appointed time the suit would stand dis-' 
missed. The plaintiff appealed, and the 


learned Additional Subordinate Judge 
allowed the appeal and decreed the plaint- 
iff's claim for possession of the property. 
This second appeal has been instituted by 
the defendant. 


A large number of rulings were referred 


to before us by the learned Counsel for the 
appellant. We donot think it necessary 
to refer to all these decisions since some cf 
them appear to have no particular bearing 
on the facts of ihe present case, and some 


of them were passed before s. 89 of the old - 
` Janki Prasad, A. I. R. 1931 All. 466 (3), 


Transfer of Property Act had been repealed 
by the Code of Civil Procedure (Act V of 
1908). Some of the rulings to which we 
have been referred on behaifof the defen- 
dant-appellant seem to us to favour the 
other side. For instance, in a- judgment 
of their Lordships of the Privy Council 
reported in Sukhi v. Ghulam Safdar Khan, 


L. R. 43I. A. 465 (1), ıt was laid down that - 


(1) 48T A 465; 65 Ind. Cas, 151;(1921)M W N 
445; 14 L W 162; 43 A 469; 260 W N 279; 42M L 
J 15; 30M L T175; 24 Bom. LR 590;A T R 1922 
POU) 
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made a party to the suit in which a prior 
mortgagee has obtained a decree, the puisne 
mortgagee is entitled in a subsequent suit 
to occupy the position which he would have 
done had he been a party. Where the 
prior mortgagee, having obtained a decree 
under O. XXXIV, is sued by a puisne mort- 


gagee whom he has not joined in the former 


suit, he is entitled, in all cases in which he 
would have been entitled before the coming 
into force of the Act of 1882, to use his 
prior mortgage as a shield, and to have 
the discharge of his decree made a condi- 
tion to a sale decree in favour of the puisne 
mortgagee. 
be mentioned, Thakur Jawahir Singh, the 


prior mortgagee, did not implead Sheo, 


Sahai, the puisne mortgagee, in his suit, 


nor did Sheo Sahai implead Thakur Jawahir ` 
As to the fact of posses- ' 


Singh, in his suit. 
sion, the finding of the learned Court below 
is that the present plaintiff and his pre- 
decessor were in possession from 1915 till 
the time wken the cuse of action for the 
present suit accrued, which time is stated 


in the plaint as the month of September, 


1932, 


No doubt some difficulties arise when - 


mortgaged 
is purchased 
third party, 


a puisne mortgagee puts 
property to sale and it 
by him himself or a 


and a prior mortgagee also puts the prop- - 


erty to sale, and either purchases it him- 
self or gets it-purchased by a third party 
after the sale has taken place in satisfac- 
tion ‘of the puisne mortgagee’s claim. Such 
was the case in a ruling reported in 
Babu Lal v. Jalakia, A. I.R 1917 All: 359 


(2). In that case it was held, inter alia, ` 


that the purchaser in connection with the 
subsequent mortgage was entitled to no- 
thing more than an opportunity of paying off 
the prior mortgage, and on his declining to 
do so he should surrender possession. In 
a Full Bench decision of the Allahabad 
High Court reported in Ram Sanehi Lal v, 


the general principles were stated b 
Mukerji, J. at p. 485* as follows :— : 


“It is firmly established that the purchaser in exe- - 


cuticn of a mortgage decree obtains the rights of the 


`~ mortgagor and the-mortgagee alone: if, therefore, the 


subsequent mortgagee has not been made a party to 
the prior mortgagee’s suit, the auction-purchaser ac- 
quires no right as against the subsequent mortgagee, 
and it would follow, as against those whoclaim under 


In the present case, it should’ 


(2) A IR 1917 All. 359; 37 Ind Oas. 349; 14 AL J. 
114 


6. 
(3) A I R 1931 All. 466; 134 Ind. Cas.1; (1931) A L 
J 729; Ind. Rul. (1931) All. 769; 53 A 1023 (F B).. 


*Page of A I R 1931 All —[Hd.] 
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the subsequent mortgagee. It is equally a firmly 
established proposition that a property can be sold 
only onceand the mortgagor can lose his property 
once cnly. Thus the purchaser at the first auction 
sale. whether it be held under the prior mortgage, or 
whether it be held under the subsequent mortgage, 
acquires the interest of the mortgagor. After the 
mortgagor's interest has once passed away to a pur- 
chaser, that interest cannot be sold again effec- 
tively ” 

At any rate where a prior mortgagee has 
put the mortgaged property to sale and- has 
purchased it and has obtained actual pos- 
sessicn on the basis of his purchase, we can 
discern no principle at all on the basis of 
which he can be summarily dispossessed 


by a puisne mortgagee who his subse- ~ 


quently brought the property to sale and 
purchased it. The facts of the present case 
are to all intents and purposes exactly 
parallel to those of a case of the old Court 
of the Judicial Commissioner reported in 
Jawahar Singh Thakur v. Rajendra Baha- 
dur Singh Thakur, 12 O. C. 133 (4) The 
head-note to that case runs as follows:— 

“The same property was mortgaged under two 
mortgages in favour of different persons. The prior 
mortgagee obtained a decree for sale to which the 
puisne mortgagee was not made a party and in exe- 
cution thereof the property was purchased by the 
plaintiff. Subsequently the puisne mortgagee also 
obtained a decree for sale without making the prior 
mortgagee a party and in execution thereof purchased 
it himself. The defendants who were the successors- 
in-title cf the puisne mortgagee forcibly dispossessed 
the plaintiff. i 

Held, that the plaintiff was entitled to a decree for 
possession subject to the defendant's right to 
redeem.” 

It will be seen from the contents of this 
head note that-the facts of that case and 
those of the present case are identical, and 
we think that the plaintiff in the present 
cese was Clearly entitled to recover posses- 
sion of the property in suit. The question 
remains, however, how the matter will stand 
as between the parties after the plaintiff 
has recovered possession. In this connec- 
tion it is argued by the learned Counsel for 


the plaintiff-respondent that the defendant _ 


appellant has not in this suit proved the 
deeds on which he-relies. This point does 
not appear to have been taken in the trial 
Court, though it was taken before the lower 
Appellate Court. It appears from the judg- 
ment of the learned Court below that 
the defendant produced a certified copy 
of the mortgage-deed of January 1, 1908, 
and hs also produced a copy of his prelimin- 
ary decree, dated April 23, 1923. The learn- 
ed Additional Subordinate Judge held that 
the defendant ought to have proved his 
mortgages in the present case, and that 
having régard to the provisions of s. 43 of 
(4) 12 O C 138; 2 Ind. Cas, 836. 
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the Evidence Act the copy of the decree is 
only relevant to prove the existence of the | 
decree. The result was that he took the 
view that the defendant had failed to prove 
that he was a subsequent morigagee of the 
property in suit. In view of the fact that 
this point was not raised in the trial Court, 
so as to give the defendant an opportunity 
to prove his deed, we should not think it 
necessary or desirable for the purposes of 
the present appeal to defeat the defendant 
on the ground that he did not fully prove 
his deeds. The real question is what the 
position is as between the parties on the’ 
assumption that they have in their favour 
the deeds and decrees that we have set out’ 
earlier in this judgment. It was. conceded 
by the learned Counsel on both sides that 
the plaintiff as purchaser of the mortgagor's 
interest can redeem the defendant, or the 
defendant as puisne mortgagee can redeem 
the plaintiff. The learned Counsel for the 
plaintiff was given time by us to consult 
his client as to whether the latter wishes to 
redeem the defendant. He has since in- 
formed us that the plaintiff does not wish 
to redeem the defendant, but prefers that 
the defendant should redeem him. That 
being the situation, the question is what 
has the defendant ta pay to the plaintiff in- 
order to redeem. 

On that point the learned Counsel for the 
plaintif relies on a decision reported in 
Jnanendra Nath Singh Roy v. Shorasht 
Charan Mitra, I. L. R. 49 Cal. 626 (8), in 
which the following observations were 
quoted from the decision in Sukhi v. Ghulam. 
Safdar Khan, L. R. 48 1. A. 465 (1) to which’ 
we have already made reference: 

“The plaintiff is a puisne mortgagee seeking to en- 
force her mortgage, the prior mortgagee in his suit- 
having failed to make her a party. It is the duty of 
the Court to give the plaintiff an opportunity of 
occupying the position which she would have oc- 
cupiedif she had been a party to the former suit.” 

It was held inthe Calcutta decision, (we- 
quote from the head-note), that: : 

“When a person insists upon the right to redeem on 
the ground that he was not made a party to and,- 
therefore, not bound by the decree in the mortgage 
suit, he can be allowed to redeem only on the terms 
of the mortgage and on payment of interest at the 
rate payable under the mortgegeup to the date of 
redemption to be fixed in the case.” 

The question arose what ought to be done 
abont the profits that had been realised 
by the parties in possession. That matter 
was dealt with in the following passage in 
the judgment of the Calcutta. High Court 
(vide p. ¢44*): 

<5) 49 C 626; 69 Ind. Cas 739; A IR 1929 Cal. 23, 


“*Page of 49 C.—[Hd.] 
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“The amount of profits should’ not be taken as an 
equivalent of the interest due. We, therefore, direct 
that an account be taken of what is due to the defen- 
dant No. 1, whois the assignee of the, other mort- 
gagees, defendants Nos. 2 to4,for the principal and 
interest on the mortgage and-for his costs of the suit 
up to this date, allowing credit for all the sums paid 
to themmtgageesand the actual profits realised by 
them during the period they have been in possession 
of the mortgaged property, plaintiff being given three 
months. frem ihe date of declaration ofthe amount 
due on the account hereby directed for redemption 
of the mortgage. The usual redemption decree is 
hereby made.” ; à 

‘We ourselves were at first inclined to take 
the view that the profits realised by the 
plaintiff while he was in possession of the 
property may fairly be regarded as the 
equivalent of the interest that would have 
accrued on his deeds, and that the defen- 
-dant shou'd only be. called upon to pay to 
him the amount for which the property was 


put to sale on the basis of the plaintiff's - 


deeds. There is a difficuliy, however, as 


regards the period during which the plain- - 


{iff has been out of possession, or, as it is 
put in the plaint, his possession has been 
“disputed” or “disturbed,’"—both these ex- 
pressions are employed in the plaint. In 
these circumstances we think it better not 
to consider in the present suit the amount 
on payment of which the defendant will be 
entitled to redeem the plaintiff, since for 
tke fixing of any such amount further evi- 
dence will be necessary. We accordingly 
leave it to the defendent to- institute a 
separate suit if he wishes to redeem the 
plaintiff,—in that suit all questions relating 
to the amount that the defendant ought to 
pay to the plaintiff for redemption will have 
to be gone into. As regards this appeal, 
we content ourselves with dismissing it, 
with costs, and affirming the decree of the 
learned lower Appellate Court giving the 
plaintiff possession of the property in suit. 
D. f Appeal dismissed. 


. PATNA HIGH COURT 
Appeals from Appellate Decrees 
Nos. 82) and 1116 of 1933 
October 7, 1936 3 
Monammap NOOR AND MADAN, JJ. 
SURPAT SINGH AND OTAERS— PLAINTIFFS 
— APPELLANTS 
‘Versus ~~ ; 
Kumar BHUPENDRA NARAYAN SINGH 
_ AND OTARRS—DEFENDANTS— RESPONDENTS 
Record of Rights—Presumption of correctness— 
Rebuttal of—Land , entered as rent-free—Presump- 
tion, whether can be rebutted by showing that land 
is. within. permanently. settled village of landlord— 


Presumption, if can be rebutted by another presump-- 


` BURPAT-SINGH V. BAUPENDRA NARAYAN SINGH - (PAT) 


123 - 


tion under general law--Bengal Tenancy Act (VIII. 
of 1885), s. 103-B. z 

Obiter —The correctness of an entry in a Record, 
of Rights can only be rebutted by proof of facts 
which are inconsistent with the entry. Assessment, 
of land revenue on any land is nob inconsistent 
with its having been made rent-free after the as- 
sessment of land revenue. It is certainly incon- 
sistent with its being malikana which, originated 
at the time of the Permanent Settlement. It cannot 
be laid down as a general proposition oflaw that the 
presumption of the correctness of the entries in the 
Record of Rights about a particular land being. 
rent-free is in every case rebutted by the proof that 
the land is within the permanently settled village 
of the landlord and was assessed to revenue, Ob- 
viously, whether the presumption of the correct- 
ness of an entry has been proved to be incorrect 
is a question of fact and has to be decided on the 
facts of a particular case. Jagdeo Narain Singh v.. 
Baldeo Singh (1), explained. |p. 125, col. 1] 

[Case-law referred to.] ; 

Obiter.—The presumption of correctness attaching - 
to the Record of Rights cannot be rebutted by: 
another presumption under the general law. 4 

A. from a decision of the District Judge,. 
Purnee, dated March 31, 1933, confirming 
that cf the Subordinate Judge, Purnea, 
dated July 16, 1931. 

‘Messrs. S. N. Buse and J.C. Sinha, for 
the Appellants. 

Messrs. K. P. Jayaswol, S.C. Mazumdar, 
Bindeshwart Prasad and D. L. Nand- 
keolyar, for the Respondants. 

Mohammad Noor, J.—These two appeals . 
arise out of two suits instituted by the’ 
same plaintiffs against two sets of defend- 
ants for recovery of possession of certain | 
lands on the ground that the defendants | 
were in their wrongful possession and that 
their names were wrongly recorded in the 
Survey Records of Rights in respect of” 


. them. 


-The plaintiffs of the suits are the landlords - 
of the villages where the suit lands are 
situated. The defendant of one of the 
suits, Kumar Bhupendra Narayan Singh 


` (who is respondent in Second Appeal No. 821 . 


of 1933) has been recorded in the settle- 
ment records as a rent-free tenure-holder in 
respect of 125°03 acres of land in village. 
Achra, situated in the area known as Kosi - 
Diara in the District of Purnea. In the’ 
other case the defendants (who are respond- 
ents in Second Appeal No. 1116 of 1933) 
have been recorded as milikdar in respect“ 
of 14:03 acres of land in village Kusmaul 
also within Kosi Diara. The plaintiffs 
instituted these two suits for recovery of : 
possession of these lands on the declara- 
tion of their title to them and on a 
finding that the defendants have not got 
the status given to them inthe Record, 
of Rights. The first suit wes inslitu- . 
ted before the Subordijsale Judge and the | 
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second before the Munsif. Both of them 
were dismissed hy the respective trial Courts. 
The appeal of the plaintiffs in the first suit 
has been dismissed by the learned District 
Judge of Purnea and that in the second 
suit by thelearned Subordinate Judge of 
the same place. The plaintiffs have, there- 


foye, preferred these two second appeals. 


As the appellants are the same and the 
points of law raised on tkeir behalf are 
common to both the appeals they have been 
ard together. 
kee speaking, on the findings of the 
lower Court(s, no question of law arises in 
either of the twoappeals. In Second Appeal 
No. 821 of 1933, the plaintiffs’ case was that 
the suit lands were their mal lands and not 
rent-free. They further urged that, assum- 
ing that they were rent-free tenure of the 
defend int he lost it by the adverse posses- 
sion of the plaintiffs. It was alleged by 
them that the lands submerged under the 
Kosi river and that since they came out of 
the river they had been in their possession 
through their own tenants. There is a clear 
finding of the lower Appellate Court which is 
in agreement with that of the trial Court, that 
the lands are the rent-free tenure of the 


defendant and that the entry in the Record . 


of Righ's is correct. It has also been found 
that after their emersion from the river 
the lands were for a considerable time 
unfit for being taken possession of and, 
therefore, on the basis of his title the defend- 
ant must be held to have continued in 
possession. Both the Courts have disbeliev- 
ed that tke plaintifis were in possession of 
ihe lands after they came out of the Kosi. 
Similar is the case in respect of the lands in- 
volved in Second Appeal No. 1116 of 1933. 
The defendant of this suit claimed, as I have 
said, to be the milikdar of the suit land 
and was recorded as such in the Record of 
Rights. Tke lower Appellate Court has 
found that at least since 1909 he had been 
holding it as milikdar having in that year 
purchased it undera sale-deed in which it 
was described as milik. It -was also held 
that the entry in the Record of Rights was 
not proved to be incstect by the plaintiffs. 


The learned Advocate for the appellant has . 


contended that the statement in the deed 
that the land was milik was not admissible 
in evidence. It is true that the statement 
is not admissible to prove that the land is 
the milik of the defendant but it is admis- 
sible to prove that when the defendant 
camo in possession of theJand he did so with 
an assertion that he was holding it as a 
milikdar, and since then, he began to 
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prescribe against the plaintiffs as milikdar. 
The suit having been instituted after 12 ` 
years of the commencement of that posses- 
sion is obviously barred. The only other 
point urged in this case is that the entry 
in the Record of Rights is based upon no 
evidence, No material has been placed 
before us tosupport this contention. 

The main contention of the learned 


` Advocates for the appellants in bota the 


appeals has been that the conus to rebut the 
presumption of the correctness of the entries 
in the Record of Rights was wrongly placed 
upon the plaintiffs. It was contended that 
the entries stood rebutted as soon as it 
was admitted that the lands were within 
tke ambit of the permanently settled villages 
of the plaintiffs and were assessed to revenue. , 
After that it was incumbent ou the defend- 
ants of the {wo suits to prove that they 
acquired from the zemindar either rent-free . 
tenure or milik as the case may be. . 

Now, the question of onus does not really 
arisein these cases. As the learned District 
Judge in his judgment (appealed against 
in Second Appeal No. 821 of 1933) has 
pointed out, both the parties adduced evi- 
dence and the cases were decided on the 
balance of evidence. However, as the 
learned Advocates for the appellants have - 
very elaborately argued the question of 
onus and placed a number of authorities . 
before us, I think I should give my decision 
especially asI find myself with all respect 
in disagreement with the view taken in - 
this connection by a Division Bench of this 


. Court. 


Now, the contention of the learned. 
Advocates, as I have said, has been that 
the lower Courts were wrong in relying upon 
the entries in the Record of Rights as they. 
were proved to be incorrect by the fact that . 
it was established that the lands were as- 
sessed to revenue and were within the 
permanently settled villages of the 
plaintiffs. Io support of this contention 
reliance was placed upon the observations 
of their Lordships of the Judicial Committee 
in the well-known case of Jagdeo Narain 
Singh v. Baldeo Singh (1): It was contend- 
ed that their Lordships have laid down 
that the presumption of the correctness of 
an entry in the Record of Rights about a 
certain land being rent-free is rebutted if 
the landlord proves that the land was includ- 
ed within the ambit of his village which was 


a) 2 Pat. 38; 71 Ind. Cas. Cas. 984; 3 P L T 603; A . 
I R 1922 P O 272; 36 O LJ 499; 32M L T I; (1923) M . 
h he 27 CW N 92345 ML J 460; 49 I A 399 - 
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-permanently settled with him. Ifthe facts 
of the case which was befure their Lord- 
ships are not keptin view, the argument 
of the learned Advocates at the first sight 
may appear to have sme force and one 
may think that there is a conflict between 
ihe view taken in that case and the clear 
words of s. 103-B of the Bihar Tenancy Act. 
Tce observations relied upon are at page 45* 
of the report and are these :— 

_"Oonsiderable stress has been laid on the assump- 
tion (i. e, the assumption under s. 103-B of the 
Tenancy Act). Once, however, the landlord has pruv- 
ed that the land which is sought to be held rent- 
treo lies within his regularly assessed estate 
or mahal the onus is shifted. In the present 
case the lands in dispute lie within the ambit 
of the estate which admittedly belongs to 
the plaintifis and the pro forma defendants for 
which they pay the revenue assessed on the mouza. 
In these circumstances it lies upon those who claim 
to hold the lands free of the obligation to pay 
rent to show by satisfactory evidence that they 
have been relieved of that obligation either by some 
canting or by some old grant-recognised by Govern- 
ment.” ° : 

_ As Ishall présently show this observation 
ls in ccnnection- with the particular rent- 
free tenure which was before their Lord- 
ships, i. e., malikana, and cannot be applied 
to ordinary tent-free tenures or holdings 
which are before us. Po. a 

The correctness of an entry in a Record of 


Rights can only be rebutted by proof of facts . 


~ Which are inconsistent with the entry. 
Assessment of land revenne on any land 
is not inconsistent with its having. been 
made rent-free after the assessment of 
land revenue. It is certainly inconsistent 
with its being malikana which, as I shall 
show, originated at the time of the Permanent 
Settlement. Iam absolutely certain that 
their Lordships have not laid down as a 
general proposition of law that the presump- 
tion of the correctness cf the entries in the 
Record of Rights about a particular land 
being rent-free is in every case rebutted 
by the proof that the land is within. the 
permanently settled village of the landlord 
and was assessed to revenue. Obviously, 
whether the presumption of the correctness 
of an entry hes been proved to be incorrect is 


a question of fact and has to be decided on` 


the facts of a particular case. Section 103-B 


which was being considered by their Lord-- 


ships runs thus (see p. 48* of the report) : 

“Every entry in a Record of Rights eo published 
(i.e, Chap. X of tho Act) shall be presumed to be 
correct until the contrary is proved.” i 

The sub-section now runs thus : 

“Every entry in a Record of Rightsso published 
shall be evidence of the matter referred to in such 
entry and shall be presumed to be correct until it is 
proved by evidence to be incorrect." e 

*Page of 2 Pat—|Ed,] -~ 
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Though the amendment was made in 
1907 it does not seem to have been brought 
to the notice of their Lordships. As was 
pointed -out by Ross, J. in the case of 
Lachman Lal Pathak v. Kumar Kamakshaya 
Narayan Singh (2), the presumption of the 


- correctness of the Record of Rights cannot 


now be rebutted by another presumption 
under ihe general law in favour cf the 
landlord as laid down by Sir James Colvile 
in Rajah Sahib Perhlad Sein v. Doorga 
Persaud Tewaree (3). In a large number 
of cases the very record which shows that 
‘a particular tenancy is rent-free shows that 
a particular person is the landlord of the 
village and that the tenancy is held under 
him and is not revenue-free, that is to say, 
it is assessed to revenue. Under the Bihar 
Tenancy Act the word ‘landiord’ is defined 
as a man immediately under whom a tenant 
holds, and ‘tenant’ is one who holds land 
from another person and is but for a special 
contract liable to pay rent for that land to 
that person. A rent-free kolder isin most 
cases a tenant. .Therefore, if the conten- . 
tion of the learned Advocates be accepted 
that their Lordships have held that the 
proof that a particular person is the land- 
lord of a land holding it under the Perma- 
nent Settlement rebuts the presumption of 


_the Record of Rights that the land is held 


rent-free by another person, then it will 


-follow that in most cases we shall have to 
“hold: thatthe entry of rent-free tenancy is 
rebutted by another entry that itis under 


the landlord. This will lead us to a vicious 
circle and we shall-have to -hold that their 


Lordships’ decision is in conflict with the 


clear provisicnsof s. 103-B of the Bihar 
Tenancy Act which says that every entry in 
the Record of Rights shall be evidence of the 
matter referred to in such entry, and shall 
be presumed to be correct until jt is proved 
by evidence to be incorrect. We will have 
to insert into this section an exception that 
an entry about the land being held rent- 
free shall not be presumed to be correct in 
cases where the land is held under a land- 
lord of a village which has been assessed 
to revenue. 

~ In the case-of Sri Jagarnath Kishore Lal 
Singh Deo Vv. Prasanna Kumar Misra, 
(Second Appeals Nos. 1584 to 1590 decided 
by.me singly on April 26, 1933), I explained 
that the observations of. their Lordships 
have to be read us referring to the entry in 


(2) A IR 1931 Pat, 224; 131 Ind, Cas, 788; Ind. Rul. 
(1931) Pat. 228. : 
(3) 12M I A 286;2BLRPO 111,12 WRP C 6; 
2 Sar, P O J 429; 2 Suth P O J 225; 29 E R 347 (P, O.) 


see 

8 
the particular case where the claim of tLe 
defendants who were appellants before them 
was independently of the landlord. I quote 


the following passage from the judgment 


which | then delivered:— 

. “Tho defendants in that suit claimed to be 
malikanadars of certain lands in a village and they 
were recorded as such in the Record of Rights 
published under the Bengal Tenancy Act. I may 
note that the provision about the presumption of 
the correctness of the Record of Rights and the 
entry therein under the Bengal Tenancy Act is 
similar to the one under the Chota Nagpur Tenancy 
Act. Now, the plaintiff instituted that suit for a 
declaration that the defendants were not malikana- 
dars and were liable to pay rent. The two Courts 
below upheld the plaintift's contention and held 
that the defendants were not malikanadars of the 
. lands. This Court in Second Appeal reversed those 
decisions and relying among other things upon 
the Record of Rights held in favour of the defen- 
dants., The matter went up to the Privy Council 
and their Lordships examined the evidence for 
themselves and held that there was no malikana 
in the village when it was assessed to revenue in 
1839. Now according to the glossary of the terms 
given by the Settlement Authorities in the Settle- 
ment Report of the Patna District from where that 
case came, ‘malikana’ means the allowance of a 
„dispossessed malik. In some cases the right to 
_malikane bas been compounded fer a certain area 
of land thus known as malikana land. The word 
is also used in Behar to describe the land retained 
“by the ex-proprietors for their subsistence when 
parting with the estate. When at the time of 
Settlement Land Revenue a proprietor refused to 
take settlement of an estate, or the Revenue Authc- 
rities for scme 1eason or other did not consider it 
proper to settle the estate with him and consequ- 
ently settled it with somebody else, the ex-pro- 
prietor was allowed some compensation. This com- 
pensation was either a perpetual annual payment 
of money known as-the malikana money or some 
land in the village itself and was known as malikana 
land. The land was given by an arrangement 
between the Revenue Authorities, the new proprie- 
tor and the old proprietor. Now their Lordships 
of the Judicial Committee, as I have said, examined 
the history of the settlement of the village which 
had taken place by the year 1839 and came to the 
conclusion that the entire village was included in 
this settlement with the then proprietor Musammat 
Umatul Zohra. The passage quoted above cumes 
after the finding and should be read in the light 
-of the finding and referring to it. It is clear to 
me that what their Lordships meant was that the 
plaintiff having proved that the land which was 
claimed by the defendants to be the malikana land 
was incluaed in the land which was settled with 
the predecessor of the plaintiff and pro forma de- 
fendants and assessed with revenue, they sufficient- 
ly rebutted the presumption of the Record of Rights. 
1 do not read the passage as meaning that once the 
plaintiff has proved that he is the landloid of the 
village the presumption about the Record of Rights 
in favour of the tenancy being rent-free is at once 
rebutted.” 


Further I said : 

“The important words in the judgment cf their 
Lordships of the Judicial Committee in the case of 
Jagdeo Narayan are “the land which is sought to 
be rent-free lies within his regularly assessed estate 
or mahal”, “the land in dispute lies within the 
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ambit of the estate", and “for which they pay 
revenue assessed inthe mauza“. These facts rebut- 
ted the presumption in favour of the malikana.” 

It is obvious that a malikinadar claims a 
title independent of the landlord, as the 
malikana had its origin et the time of 
the Permanent Settlement. Hither he claims 
that the land was excluded from the Perma- 
nent Settlement or that by an arrangement 
between the Government and the man with 
whom the Permanent Settlement was made 
acertain land was set apart for the ex- 
proprietor as malikina. It is obvious that 
in such cases the production of evidence to 
show that the land was ia fact included in 
the Permanent Settlement will obviously 
rebut the entry of malikana in the Record 
of Rights, But in other cases where the 
assessment of land revenue has no con- 
nection with a land being rent-free the 
facis found by the Settlement Authorities to 
have existed at the time of the cadastral 
survey cannot possibly be rebutted by 
proof of facts which existed at the time of 
the Permanent Settlement, and, if the facts 
of the case in which these observations 
were made were kept in view, there is no 
conflict between the law and the observa- 
tions: of their Lordships. The case of 
Jagdeo Narayan Singh was considered in 
several cases. They are A. J. Slonewigg 
v. Kameshwar Narayan Singh (4), Nibaran - 
Chandra Mukherji v. Harendra Lal Roy 
(5), Jodha Sahu v. Tirbena Sahu (6) and 
Lachman Lal Pathak v. Kumar Kamakshaya 
Narayan Singh (2), already referred to, and 
Jyoti Prasad Singh Dzo v. Bharat Shah 
Babu (7). In nvne of these cases the ob- 
servations of their Lordships of the Judicial 
Committee have been held to mean what 
the learned Advocate for the appellants has 
contended for. 

The learned Advocate has referred us to 
an unreported decision of a Bench. of 
this Courtin Maharajadhiraj Sir Kamesh- 
war Singh Bahadur v. Sheikh Sakhawat Ali, 
(First Appeal No. 86 of 1933 decided on 
September 4, 1933). This case no doubt 
supports the contention of the learned 
Advocate. It seems, however, that the 
change in s. 103-B of the Bihar Tenancy 
Act was not brought to the notice of their 
Lordships. However, as in the present 
case, in view of the fact that it has been 

(4) 11 P L T 443; 71 Ind. Oas. 1022; (1923) Pat, 122; 
ALR 1923 Pat. 340; 1 Pat. L R99. 

(5) 59 C 629; 138 Ind. Cas. 157; A I R-1932 Oal. 146; 
36 © W N 215; Ind. Rul. (1932) Cal. 421. 

(6) 11 P L T 468; 125 Ind. Cas. 386; A I R 1929 Pat, 
218, Ind, Rul. (1930) Pat, 306. 

(7) 17 P L T 507; 165 Ind. Cas. 589; 15 Pat. 260; A J 
R 1936 Pat. 543;3B R 57,9 RPIBA, O. 
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decided on the balance of evidence, the 
question does not arise, it is not necessary 
to refer it to a Full Bench. 

I would dismiss the two appeals with 
costs in favour of those respondents who 
have appeared. There will be one set of 
costs in each case. 

Madan, J.—I agree. 

D. Appeals dismissed. 





CALCUTTA HIGH COURT 
Civi) Rule No. 390 of 1936 
July 28, 1936 
M. C. Gaosm, J. l 
MAJAHAR ALI AND ANOTHER — PETITIONERS 
. VETSUS 
MAFIJADDI SARDAR AND ANOTHER 
—DROREE-HOLDER AND OTAERS-—JUDGMENT- 
Drsrors—OpPosits PARTIES 

Limitation Act (IX of 1908), s. 18~Extended time 
cannot be claimed against innocent third party— Civil 
Procedure Code (Act V of 1908), s. 115—E#rror of law 
is not sufficient ground for revision. 

Under s. 18, Limitation Act, the extended time can 
only be claimed against a person guilty of the fraud 
and against a person accessory thereto and against a 
person who claims through the person who committed 
the fraud, and it cannot be claimed against an innc- 
cent third party against whom ordinary limitation 
would apply. Kedar Hura v, Asutosh Roy (1), relied 
on. 


In a case unders, 115, Civil Procedure (ode, even 
an error of law is not a sufficient ground for inter- 
ference by the High Court. Amir Hassan Khan v. 
Sheo Bakhsh Singh (2), referred to. 


C. Rule from an order of the Special 
Sub-Judge, Barisal (Bakargunj), dated 
January 8, 1936. Í l 

Mr. Jitendra Nath Guha, for the Peti- 
tioner. 

Mr. Radhika Ranjan Guha, for the Op- 
posite Parties. 

Order.—In this case the petitioners were 
mortgagees of certain tenure. Opposite 
Party No. 1, the landlord, instituted a rent 
suit, got a decree and in execution of that 
decree put up the tenure to sale. It was 
sold at auction and purchased by another 
person, opposite party No. 2, wife of opposite 
Party No. 3, and not the deeree-holder. After 
about six months the petitioners applied to 
set aside the sale on the grounds that sale 
processes had been fraudulently suppressed 
by the decree-holder and that by such sale 
the petitioners had suffered substantial loss. 
The trial Court set aside the sale. In appeal 
the findings were reversed and the petition 
was dismissed. 

It is urged in this Court'that the learned 

_Munsif, carefully considered all the evi- 
dence on the issue of the service of the sale 
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proclamation. He noticed that the witnesses 
named in the peon’s report were not exa- 
mined but other persons were brought in to 
prove the service of the sale proclamation 
and that a person was brought in who stated 
that he had beaten the’ drum whereas his 
nme was. not in the peon’s report. The 
Court of Appeal considered that the defect 
might have been due to the mistakes of the 
peon. The Appellate Couri did no: believe 
that the processes had been suppressed, On 
the matter of the valuation the Munsif found 
that the value of the properly would be 
Rs. 1,200 as it appeared that this particular 
property had been sold in 1928 for Rs. 1,309. 
The Court of Appeal below considered that 
since 1928 there had been fall in prises of 
staple foodcrops; there was correspondingly 
fall in prices of land and the prices in 1935 
could not be as in the year 1923. But that 
as in his opinion there was no suppression 
of notices, the queslion of valuation was not 
important. On this point the Court of 
Appeal below upon consideration of the evi- 
dence has come to its finding and in an ap- 
plication under s. 115, Civil Procedure Code, 
his findings cannot be attacked on the 
ground of error in appreciating the evi- 
dence. The last point taken is that the 
Court of Appeal below recorded a finding 
that even if there was a finding of fraud on 
the part of the decree-holder the petitioner 
would not suczeed against the auction-pur- 
chaser who was a third party and against 
whom there was no allegation of fraud. On 
this point the case in Kedar Hura v, Asu- 
tush Ruy (1), is quoted. Upon perusal of 
the judgment and upon consideration of 
s. 18, Limitation Act, it cannot be said that 


‘the Court of Appeal below was.wrong. Sec- 


tion 18 of the Act runs as follows: 

“Where any person having a right to institute a 
suit or make an application, has, by means of fraud, 
been kept from the knowledge of such right of or 
the title on which it is founded, the time limited 
for instituting a suit or making an application (a) 
against the person guilty of the fraud or accessory 
thereto, or (b) against any person claiming through 
him otherwise than in good faith and for a valuable 
consideration shall be computed from the time when 
the fraud first became known to the person in- 
juriously affected thereby...” , 

On a plain reading of the section the ex- 
tended time can only be claimed against a 
person guilty ofthe fraud and against a 
person accessory thereto and against a per- 


“son who claims through the person -who 


committed the fraud. From this it would 

appear thatit cannot be claimed against an 

innocent third party against whom ordinary 

limitation would apply.- In a case under 
U) 44 U L J 565; 99 Ind, Cas, 946, 


Y 
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s. Llp, Civil Procedure Code, even an error 


-of law is not a sufficient ground for inter- 


ference by the High Ccurt. See the case in 

Amir Hussan Khan v. Sheo Baksh Singh 

(2). The Rule-is discharged with costs, hear- 

ing the being assessed at one gold mohur. 
N. Rule discharged. 
(2) 11 C 6; 11 I A 237; 4 Sar. 559 (PO)... 





LAHORE HIGH COURT 
Criminal Revision Petition No. 521 
of 1936 
June 12, 1936 
Dın MoHAMMAD, J. a 
PARSHOTAM DAS—Convict—PETITIO; BR 
versus 
EMPEROR—OrPosıTe Party 
Criminal trial—Eapert witness—Fee — Accused 
should not be Lurdened with fee of expert if it is un- 
veasonable—Power of Magistrate to enforce his 
attendance and pay him his ressonable dues. 
A witness cannot refuse to attend the Court when 
summoned and the rules of the High Court have 
clearly laid down the fees to which an expert wit- 


‘ness is entitled. The Court, therefore, should not 


hesitate in exercising its powers under the law, 


“however highly placed a witness may be. An 


accused person should not be burdened with the 
costs of an expert, if his demand is unreasonable, 


. -especially when the Magistrate is empowered to en- ` 
force the attendance of the witness and to pay him 


his reasonable dues. Sayad Habib v. Emperor (1), 
Habib v. Mehdi Hussain (2)and Ram Narain v. 


“Emperor (3), relied on. 


Or. R. P. from an order of the Additional 
Sessions Judge, Lahore 

Mr. Ram Lal Anand II, for the Petitioner. 

Mr. Ram Saran, for the Crown. 

Order.—Jn a complaint under 8. 429, Indian 
Penal Code, charges were framed against 
the accused who was culled upon to enter on 


‘his defence. On Ncvember 18, 1935, he 


was ordered to pub in a list of the defence 


-witnesses which he wished to summon. In 
‘complience with this order the accused 


submitted a list on November 19, and 
included in it two handwriting experts. 
Some time after, the accused gave up one 
of the experts and asked the Court to sum- 


mon the other expert named in the appli- 


cation. Some correspondence ensued bet- 
ween the Court and the expert and as the 


expert made an excessive demand, ths Court ° 
-reserved its order on February 13, 1935, 


and eventually on the Febiuary 26, called 


‘upon the accused to deposit the expenses 
“of the expert before he could be summoned. 
‘A petition against this order was lodged 


before the- Additional Seseions Judge wh? 
has forwarded the proceedings to this Court 


“with the recommendation that the order of 
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the Magistrate be set aside. This matte? 
has so often come before this Court that L 
need not deal with it at length. Reference 
ia this connection -msy be made 
to Sayad Habibv. Emperor (1), Habib 
v. Mehdi Hussain, -108 Ind, Cas. 807 
(2) end Ram Narain v. Empzror. (3). 
I specially draw the attention of the Magis- ` 
trate tothe remarks made by Jai Lai, J., in 
the last mentioned ruling. A witness can- . 
not refuse to attend the Court when sum- 
moned and the rules of the High Court have 
clearly laid down the fees to which an espert 
witness is entitled. Toe Court, therefore, 
should not hesitate in exercising its powers 
under the law, however highly placed a 
witness may be. An accused person should 
not be burdened with thé costs of an ex- 
pert, if his demand is unreasonable, 
especially when the Magistrate is empower- 
ed to enforce the attendance, of the witness 
and to pay him his reasonable dues. S 
I therefore accept the recommendation. 
of the Sessions Judge, set-aside the order 
of the trial Magistrate and direct him to 
sunmon the witness at Government expense 
andto pay him what the rales permit. 


N. Order set aside. 
(1) A IR 1929 Lah, 23; 117 Ind. Cas. 667; 30 Cr LJ 


14. 
a 108 Ind Cas. 907; 29 Cr. L J 459; 10 AITCr.R 


(3) A 1R1932 Lah, 481; 139 Ind. Cas. 50%; (1932) 
Or. Cas, 619; 33 Cr. LJ 761; 33 PLR 811; Ind. Rul 


- (1932) Lah. 581. 


SIND JUDICIAL COMMISSIONER’S 
COURT | 
Civil Suit No. 18 of 1934 


and 
Execution Darkhast No. 692 of 1935 
July 31, 1936 
RUPOHAND, A. J. C. 
TULSIDAS HOTCHAND—AppLicant 
versus 
KARIMANO-~Oppogitne Party 
Execution—Mortgage decree—Partition impeached 
as collusive—-Right of co-owner—Purchaser buying 
property with notice of alleged partition—Rights of. 
Where the mortgage crested by one of the co- 
sharers is followed by a partition and the mort- 
gaged property is allotted to a cosharer or co- 
sharers other than the mortgagor, they take the 
allotted property in the absence of fraud free from 
the mortgage and the mortgagee can proczed only 
against the property allotted to the mortgagor in 
substitution for his undivided share. But when the 
judgnent-creditor disputes that the subsequent 
partition is a bona fide partition contending that it 
was collusive, the question cannot be gone into in 
execution proceedings. It is open to the mortgagee 
to put up to auction the right, title and interest of 


me 
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his mortgagor in thé property in suit; and all that 
the co-owners can claim is that it should be notifi- 
ed at the auction that there has been a partition 
by which a specific portion has been allotted to 
the mortgagor and that the co-sharers contand that 


the rights of the purchaser, if any, will be against - 
the portion allotted to the mortgagor and not against ` 


the whole property unless he can show that the 
partition, if any, was fraudulent. If the purchaser 
buys the property with notice of the alleged parti- 
tion, it will be for him then to litigate the ques- 
tion whether the award which effected the partition 
was a fraudulent award or not, and if it is held 
that the partition was not fraudulent he can only 
get that specific portion of the property which has 
been allotted under the award to the mortgagor. 
Muhammad Afzal Khan v. Abdul Rehman Khan (1), 
relied on. 


Mr. Assudamal Rewachand, for the Ap- 
plicant. 

Mr. A. P. Fonseca, for the Nazir. 

Order.—The judgment-creditor has ap- 
plied forthe property mortgaged to him 
being sold in satisfaction of his claim and 
the Court has granted that prayer. This 
is an application by the Nazir under O. XXI, 
* r. 58, Oivil Procedure Code, for raising 
attachment. He applies on behalf of certain 
minors who were at one time co-owners of 
the property. His case is that as a parti- 
tion between the co-owners certain specific 
property has been allotted io the mortga- 
gor, the only right of the judgment-creditor 
ig to sell that specific property which has 
been allotted to the share of the mortgagor. 
Insupport of this contention he has invited 
my attention to the casein Mohammad Afzal 
Khan v. Abdul Rehman Khan (1), where it 
has been held that where the mortgage 
created by one of the co-sharers is followed 
by a partition andthe mortgaged property 
is allotted to a co-sharer or co-sharers other 
than the mortgagor, they take the allotted 
property in the absence of fraud free from 
the mortgage and the mortgagee can pro- 
ceed only against the property allotted to 
the mortgagor in substitution for his undi- 
vided share. i 

While accepting this proposition of law 
laid down in the above case, the judgment- 
creditor disputes that ths subsequent parti- 
tion in the caseis a bona file partition; 
he contends that it is a collusive partition 
intended to defeat his rigats. I am afraid 
I cannot go into this question in execution 
proceedings. There can be no doubt that 
it is open to the mortgagee to put up-to 
auction the right, title and interest of his 
mortgagor inthe property in suit; and all 

(1) 59 I A 405; A IR 1932 P C 235; 139 Ind. Cas. 85; 
13 Lh. 702; Iud. Rul. (1932) P C 2835; 9 OWN 829; 36 
` OWN 1129; 36 L W 456; (1932) M W N 1083; 63 M L 
J 661; (1932) A L J 909; LR 13 A 320; 16 R D 522; 55 
O L J. 324; 35 Bom, b R h; SIP L R63 (P, 0). 
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that the Nazir can claim is that it should 
be notified at the auction that there has 
been pariition by which a specific portion 
has been allotted to the mortgagor and 
that the c>sharers contend that the rights 
of the purchaser, if any, will be against the 
portion allotted. to the mortgagor and not 
against the whole property unless he can 
any, was 
fraudulent. Ifthe purchaser buys the pro- 
perty with notice af the alleged partition, 
it will be for him then to litigate the 
question whether the award which effected 
the partition was a fraudulent award or not, 
and if itis held that the partition was not 
fraudulent he can only get that specific 
portion of the property which has been al- 
lotted under the award to the mortgagor. 
1 accordingly order that in the sale-proclama- 
tions this factshould te specifically specified 
so as to give notice to the intending purcha- 
sers. Fresh sale-proclamations to issue with 
this fact specified therein. 
N. Order accordingly. 


—— 


PATNA HIGH COURT 
Death Reference No. 32 and _ 
Criminal Appeals Nos. 210 and 217 
` of 1936 
September 24, 1936 
AGARWALA AND MADAN, JJ. 
RAMSAGAR GOPE AND OTAERS— 
AGOUSED — APPELLANTS 
VETSUS 
- EMPEROR—Opposita Party 

Penal Code (Act XLV of 18c0), s. 300—Private 
defence—Accused while in possession of land attock- 
ed with dangerous weapons—Accused iw defence 
inflicting fatal injuries on son of the attackers 
resulting in their death—Accused, held, were entitled 
to take all necéssary measures for their private de- 
fence—Conviction under s. 300 is not proper, 

The accused who were in possession of land were 
attacked with dangerous weapons and while defend- 
ing themselves they intlicted fatal injuries on some 
of the attackers which resulted in their death : ii 

Held, that so- long as the accused were confront2d 
by an unlawful assembly, they were entitled to deal 
with that assembly, a3 a whole, so long as it continu- 
ed to be dangerous to them. Though the accused 
inflicted fatal injuries on members of that assembly, 
they themselves had- been dangerously attacked and 
were entitled to take all measures necessaiy for 
their own safety, and they could not bs expected to 
judge too accurately what wasthe exact amount of 
Force necessary for that purpose and that they wer 
entitled to acquittal. [p. 132, cols. 1 & 2.] ; 


D. Ref. and Cr. A. made by thé Oificiating 
Additional Sessions Judgé, Muzaffarpur, 
dated August 20, 1936. “ett 

Mr. Manohar Lal and Naqui Imam, for the 


Appellants, 


Pa 
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_. The Assistant Government Advocate, for 


the Crown. 

* Madan, J.—This order deals with a death 
“reference by the Additional Sessions Judge 
‘of ‘Muzaffarpur in the case of four persons 
“Ajodhya Gope, Pardip Gope, Siban Gope 
and Ramsagar Gope who have been sen- 
tenced to death for the murder of Siudhari 
‘Gopé, Ramchiraj Gope and Siaram Gope. 
“There is also an appeal by these persons 
‘and by Prablad Gope, Ramagar Gope and 
‘Ramjiwan Gope who have been sentenced 
‘to transportation for life under s. 302 read 
“with s. 149, Indian Penal Code in the same 
‘connection. The dispute arcse over plot 
No. 1024; with an area of about 14 kathas, 
which is situated in Balisahila which 
“adjoins Kalyanpur where the parties live. 
‘Admittedly this plot was the sole Janded 
“property of one Tilak Gope who died some- 
time’ prior to the year 1922. Thereafter 
‘there was a dispute between his heirs who 
‘belong to four branches of the family. The 
three murdered ‘men and the witnesses 
Ramlakhan, Ramlachhan and Arjun belong 
to cne of the branches which is descended 
from one Jaipal. Of the seven accused 
persons Ramjiwan, Siban and Pardip belong 
tothe branch of Tufani, brother of Jaipal. 
Prahlad is the usufruciuary mortgagee of 
the plot ‘under’ Ramjiwan, and Ajodya, 
Ramagar and Ramsagar are related to 
Prahlad. According to the prosecution 
Siudhari came into possession cf the entire 
Plot as he was alleged bo have paid the 
share of stadh expenses of Tilak. Subse- 
quently, Ramjiwan paid his one-quarter 


“share in those expenses and .was given-an 


. equivalent share in the plot comprising a 


‘separate sub-plot on the north side. The 
‘rest of the plot remained in the possession 
‘of Siudhari. On March 20 last, after sunrise 
“Ramlakhan, Ramlachban, Arjun and the 
three persons who were killed were harvest- 
-ing the khesari crop grown by them in their 
‘portion of the plot. 

Then the accused persons came in a mob 
armed with bhelas, gandasas and lathis 
and attacked them, with the result that 
the three persons above-named were 
killed and Arjun and Ramlachhan 
were injured. During the occurrence 
two chaukidars named Kantlal and 
Dhanesar arrived on the scene where- 
‘upon the rioters fied. A first information 
was lodged by Kantlal at mid-day at the 
‘thana which is 12 miles distant from the 
spot. The defénce was that Tilak was 
living with Ramjiwan who was given the 
entire plot, and afterwards he mortgaged it 
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with Prahlad. ‘On the day of occurrence 
Ramsagar and some labourers were harvest? 
ing khesari grown by the mortgagee when 
Siudhari anda mob arrived armed with 
bhalas, gandasas and lathis, Ramsagar was 
assaulted and then Prahlad came to the 
spot and was a'so assaulted. Afterwards 


other persons came and there was a free 


fight and people were hurt on both sides. 
A first information was lodged to this effect 
by Ramsagar. The Sub-Inspector of Police 


inquired into both the cases and submitted 


charge-sheets, and this case has been first 
brought to trial. The learned Additional 
Sessions Judge held that Ramjiwan, and 
the mortgagees were in possession of tke 
entire plot, but he convicted the accused, 
holding thatin killing three persons they 
had exceeded their right of private 
defence. He accepted the -prosecution 
version of the occurrence as substantially 
true. 

As regards possession, the Additional 


‘Sessions Judge's finding is based on the evi- 


dence of the two chaukidars and the learned 
Assistant Government Advocate admitted 
that these were the most reliable witnesses 
and that it was difficult for him to challenge 
the finding on this point. This evidence, 
which I accept, shows that, whatever may 
have been the previous history of the 


-dispute, the accused party were in effective 


possession at the time of the occurrence 
and had grown the khesari crop. The 
witnesses to the occurrence fall into two 
distinct groups, which have. not been 
adequately distinguished by the learned 
Additional Sessions Judge. The first group 
consists of those persons who claimed that 
they were harvesting their khesari on the 


‘plot as well as one Raja Raut who says 


that he arrived during the occurrence. 
These witnesses have tried to make out that 
they were attacked while they were wholly 
unarmed and that they were quite ignorant 
as to how the persons were injured on ihe 
other side. They told a materially ‘diffet- 
ent story to the investigating “Sub- 
Inspector and the learned Assistant Govern- 
ment Advocate did not rely on the evidence 
of these witnesses where it comes into 
conflict with that of the other group, which 
consists of the two chaukidars end one 
Raghunandan Mali whois mentioned as a 
witness in the first information. Irom the 
evidence of these witnesses it is, 1 think, 
possible to obtain a satisfactory account 
of what actually did occur. Raghunandan 
isa priest who lives at a village called 


‘Hathauri which is. near Kalyanpur. : Hg 
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jajmans in Kelyanpur on the morning of 
the day of occurrence, and he does not 
appear tohave any motive for not telling. 
the truth about what he saw. He says that 
he saw Siudhari and seven or eight other. 
persons on the disputed plot armed with 
bhalas and gandasas, and he also saw. 
Ramsagar sitting there. 

-This evidence agrees with the account 
given in the. written statement of the 
accused, namely, that the trouble arose 
when Ramsagar went with some labourers 
tothe field and was opposed by the other 
side. Raghunandan states that Ramsagar 
was complaining that he had been as- 
saulted, but evidently ihis assault was not 
of-a serious nature. Shortly afterwards 
Ajodhya and other persons came armed to 
the spot, and an altercation. arose between 
the. parties. Raghunandan asked - them 
not to fight, but as they were persistent in 
their, attitude, he went away. I - should 
observe that according to Raghunandan: 
Prahlad was among: the persons who 
arrived at the. spot. with Ajodhya, but 
from the evidence of the chaukidars it 
appears that Raghunandan must have been 
mistaken on this point. The evidence cf 
the chaukidars is to the effect that they 
and Prahlad were sitting at the house of 
one Rajhan Singh of. village Dhanukhi 

“which adjoins. Kalyanpur on the further 
side from the scene of the occurrence. 
Ramsagar came to the spot and told Prahlad 
that a mob had gone to the feld, and 
Prahlad and Ramsagar left for the place, 
which is about one mile distant, being 

. followed by the chaukidars. Shortly after 
their arrival the fight began which led to 
the death of three men on the prosecution 
side. Kantlal is chaukidar of the village 
where the field is situated, and Dhanesar is 
chaukidar of a village called Sahila Baij- 
nath. These persons appear to be the most 
disinterested witnesses in the case, and the 

prosecution is mainly dependent on their 
evidence, and the question is whether on 
that evidence the accused can be adjudged 
to have been guilty. : 

Now the learned Additional Sessions 
Judge, while discussing the question uf the 
right of private defence, concluded that 
the accused had no such rightas they did 
not take the help of a constable named 

Gaya Pande whois also a witness ın the case. 
The evidence of the constable is that for 
some days past he had been deputed to the 
house of Rajhan Singh in connection with 
another dispute in which Rajhan Singh was 
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concerned. At the time’ when Ramsagar 
arrived there he was not present as he had 
gone to answer the call of nature. Now the 
circumstances in which'an aggrieved party- 
is bound to have recourse to the public: 
authorities instead of taking hisown mes- 
sures for the defence of his properly are not: 
always easy to determine; but at le:st it is 
lawful for a person which has seen an inva- 
sion of his rights to go to the spot and 
object. It is also lawful for such person, if: 
the opposite parly is armed, to take suitable 
weapons for his defence. I must hold that 
in such circumstances Prahlad and Ramsagar 
committed no cffence in going to thé field, 
and the chaukidars’ evidence goes to show 
that when they arrived both sides were, 
about equal in number and were similarly, 
armed. [t was argued by the learned 
Assistant Government Advocate that the: 
evidence of Raghunandan indicates that. 
both parties had gone to the spot determin- 
ed to fight, and it was, therefore, im- 
material which party was the actual 
aggressor and neither party had the right 
of private defence. .. The evidence, however, 
indicates that the- parties must have been 
present on the field-for about a quarter of 
an hour before the chaukidars arrived from 
Dhanukki, which is ata distance of about 
one mile. Upto this time the accused had 
been entirely in the right, but they had not 
resorted to theuse of force and -indeed 
seem tohave shown some amount of for- 
bearance. I do not, therefore, consider that 
any inference can be drawn. against the 
accused from their’ conduct prior to the 
actual occurrence. It is, therefore; d vital 
issue in the case, which of the two sides-was 
the first tocommit a breach of ` the'peace, 
after the arrival of Prahlad and the chauki- 
dars. On this point the evidence- goes to 
show that the fight began with an attack on 
Prahlad himself. The first information and 
the examination-in-chief of Kantlal are not 
definite on this point, nor do I rnd that.it. 
arose in the examination of Dhanesar before. 
the Committing Magistrate. It is probable 
that the importance of this point had not 
been realized at that time, and Dhanesar 
has exzplained- that he was not questioned 
about it in that Court. Kantlal, however, 
stated in his cross-examination in the 
Sessions Court thet, although he himself was 
unable to say whether Prablad was the first 
man to be injured, he did see Prahlad 
sitting injured in the field and then he saw 
the other persons receiving injuries. 
Dhanesar has stated that when Prahlad 
went tothe field be found three persons _ 
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assaulting him with lathis. Later on he 
states clearly that Prahlad and Ramsagar 
were first assaulted and then the fight 
went on on both sides. It was suggested 
for the prosecution that this wilness has 
been induced to change his evidence in 
favour of the accused, and it does appear 
that at one time his own son was made an 
accused in the case although he was not sent 
up: for trial. The difficulty is that if the 
evidence of the two chaukidars is not ac- 
cepted on this point, there is no other evi- 
dence available to the prosecution, as the 
evidence ofthe interested witnesses must 
be adjudged to be wholly valueless on a 
point of this kind. Both the chaukidars 
have stated that they followed Prahlad to 
the spot at a distance of about 50 yards, 
and they were, therefore, in a position io 
see what took place, and in fact Kantlal 
claims that he actually intervened and took 
the weapons of some of the combatants. I, 
therefore, see no alternative to accepting 
the evidence of these witnesses, and find 
that the occurrence began with an assault 
on Prahlad. Up to this time the accused 
were in the right, and I must hold that when 
the assault began the prosecution party 
became unlawful assembly and the accused 
had a right of private defence. 

The last question is whether or not the 
accused exceeded their right of private 
defence. Now the medical evidence shows 
that Prahlad received three incised wounds, 
all of which were described as grievous and 
might have been caused by bhalas or 
gandasas. His condition was so serious 
that his dying declaration was recorded. 
Ramsagar also received two similar wounds, 
one of which was grievous. On the other 
side grave injuries were inflicted and three 
persons were killed. In the case of Siaram 
there were six stab wounds, one of which 
perforated the pericardium and proved 
fatal. Siudhari had four stab wounds and 


died of shock resulting from these injuries. 


Ramdhiraj received one stab wound which 
was on the heart and was fatal. Arjun 
and Ramlakhan also received two injuries, 
each caused by a sharp weapon. The 
learned Additional Sessions Judge con- 
victed the accused largely because he 
thought that the injured persons were not 
proved to have heen actual assailanis at 
the time when they received their injuries, 
and there was, therefore, no right of 
privaté defence as against those persons 
at that time. Iam unable to support this 
view, as sọ long asthe accused were, son- 
fronted by an unlawful assembly they were 
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entitled to deal with that assembly, as a 
whole, so long as it continued to be 
dangerous to them. It is true that the 
accused did inflict fatal injures on 
members of that assembly, but they them- 
selves had been dangerously attacked and 
were entitled to take all measures neces- 
sary for their own safety, and they conld 
not be expected to judge loo accurately 
what was the exact amount of force 
necessary for that purpose. The learned. 
Additional Sessions Judge convicted some 
of the accused with the aid of s. 149 cf 
the Code, on the finding that- they had tke 
intention to cause more hurt than was 
justified; but itis difficult toinfer any such 
intention on the part of the persons who 
found themselves dangerously attacked. 
The defence is that the injuries were 
caused in the exercise of the right of 
private defence, and most of the injuries 
were punctured wounds on the frsnt of the 
body as might have been caused while the 
persons attacked were attempting to keep 
their assailants at bay. | 

According to Dhanesar, who is the only 
witness who has attempted to give’ a clear 
and detailed account of the occurrence, the 
three deceased persons were those who were 
actually assaulting Prahlad with spears; 
and Prahlad and his companions were 
entitled to take measures necessary to 
defeat that attack. Although there three 
persons were all mortally injured, the evi- 
dence is consistent with the view 
that they were injured in the exercise 
of the right of private defence; and, asl 
have said, the accused were in the right, 
and were entitled to take all measures 
necessary for defending themselves and 
their companions from an attack with 
dangerous weapons. As a result I am 
unable to hold that the accused either ` 
collectively or individually were guilty of 
exceeding their right of private defence, 
and I accordingly would reject the refer- 
ence, allow the appeal and acquit the 
accused. . 

Agarwala, J.-I entirely agree. Upon 
the evidence ofthe chaukidars it isim- 
possible to come to any other conclusion 
than that the accused were attacked while 
protesting against the proseculinn party 
interfering with the khesari crop which 


‘belonged to the accused and had been 


grown by them. The fact that they had 
arms in their hands at the time of making 
their protest does not, in my view, make 
any difference, in the circumstances of the 
case. They had not attempted to use those. 


1937 


arms until an attack was made on oneof 
them by three of the prosecution party 
armed with bhalas. In these circumstances 
they were entitled to resist thet attack with 
the weapons which they had with them and 


it is not possible to say that in doing so they - 


‘exceeded the bounds of legitimate action. 
I, therefore, agree- that the reference must 
be rejected, the appeal allowed and the 
convictions and sentences set aside. 

D. Conviction set aside. 
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Judicial Miscellaneouse. Nos. 343 and 345 
of 1934 
April 3,1935 
RUPCHAND, A. J. O. 
OFFICIAL ASSIGNEE—Appricant 


versus 

HASSASING TAHILSING—Opponents 

Presidency Towns Insolvency Act (III of 1909), 
ss. 116 (2), 8(1)—S. 116 (2), if restricted to petitioning 
creditors and debtors only— Third persons whose title 
to property is affected by adjudication—Whether 
aggrieved persons—Right to appeal, 

Section 116 (2), Presidency Towns Insolvency Act, 
is in general terms and does not restrict its effect to 
the petitioning creditors and debtors only and there 
is no reason why it should not extend to third parties. 
Official Assignee of Madras v.0. R. M. O. R.S. Firm 
(2), dissented from. Hx parte Lea Royd, In re Foulds 
(J), refarred to. 

Third persons whose title to property is affected by 
the adjadication are ‘aggrieved persons’ and it is 
open to them to move the Court which passed the 
order of adjudication under s 8, cl.(1) ofthe Act, or 
if 89 advised, to appeal against that order to a higher 
Court under al, (2), sub-cl. (b) of the same section to 
review or rescind the order of adjudication., 

Messrs. Fateh Chand Assudamal and 


Lokumal Naraindas, for the Applicant. 


Messrs. Dingomal’ Narainsing and Sri- 


krishendas H. Lulla, for the Opponents. 
Order.~This application raises an im- 
portant question of law. On May 18, 1934, 
an order of adjudication was passed against 
the debtor-firm on an application made in 
that behalf by one of the creditors of the 
debtor-frm. In this application three dif- 
ferent acts of insolvency were relied upon 


as giving jurisdiction to the Court to pass. 


the order of adjudication. ‘These acts were 
(a) that the managing proprietor of the 
debtor-firm by name Badridas Jagannath 
had left Karachi after committing misap- 
propriation of moneys and was 


a Magistrate; (b) that the said Badridas had 
closed his business and secluded himself so 
as to deprive his creditors of the means of 
communication with him; and (co) that on 
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back under a warrant of arrest issued by’ 
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April 4, 1934, he had given undue preference. 
to Messrs. Hassasing Vahilsing, the opps- 
nents in the present application, by assign- 
ing to them all the ostensible property 
of the firm and by creating a charge thereon. 

It is argued on behalf of the Official As- 
signee that anorder of adjudication having 
been passed against the debtors and duly 
Published in the Local Gazette, it is, unless 
vacated by a competent Court, binding on 
third parties and is conclusive evidence 
against them that the acts of insolvency 
mentioned in the petition were committed. 
by the debtors. It is further argued that 
as the title of the Official Assignee relates 
back to the earliest act of insolvency com- 
mitted by the debtors, and the earlier act: 


.. referred to in the petition was prior to the 


assignment in favour of the opponents, . the 
assignment was ipso facto void and that in 
any case, the assignment having been 
specifically relied upon as an act of in- 
solvency and the order of adjudication hav- 
ing been founded inier alia upon this act 
of insolvency, it is not open to the oppo- 
nenis to urge that the assignment is not 
void as against the Official Assignee until: 
and unless they get the order of adjudi- 
cation vacated. On behalf of the Official 
Assignee reliance has been placed on the 
provisions of s. 116,cl.(2) and 51, Presi- 
dency Towns Insolvency Act, ss. 10 and 11, 
English Bankruptcy Act, 1869, and the case 
in Hx parte Lea Royd: In re Foulds, (1). On 
behalf of the opponents reliance has been 
placed on the case in Official Assignee 
of Madras v. O. R. M. O. R. S. Firm (2) 
which is pehaps the only case, decided by 
a High Court in India on this point and 
which takes a contrary view. , 
This point has been fully discussed in 
para. 788 of Mulla's Law of Insolvency. The 
learned Annotator has expressed the view 
that the sections of the Indian Act which 
are based on the corresponding sections of 
the English Act should be interpreted in the 
same way in which the Jinglish sections 
have heen interpreted in the Chancery Case, 
and that according to the true interpretation 
of the sections as they at present stand, the 
Madras case has not been rightly decided.. 
With this view I entirely agree. Section 
116, cl. (2) is in general terms. It declares 
that a copy of the Official Gazette containing 
a notice of an order of adjudication shall be 


(1) (1878) 10 Ch, D 3; 48 LT Bk 17; 39L T 525; 27 
R277 


M 541; 101 Ind. Cas. 12; AIR 1927 Mad. 526; 
5M w 352; (1927) M W N 152; 25 LW 434; 38M U 
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Gonclusive evidence of the -order having 
basen duly made and of its date. 


~The above clause does not restrict its. 


éffect to the petitioning creditors and deb- 
tors only and there is no reason why it 
should not extend to third parties. If the 


Glause as it is worded involves a hardship: 


to persons who have had no opportunity of 
being keard at: the time when the adjudi- 
eation was made, and if the 
wishes to remove this hardship, it is for the 
legislature to «mend the law. Until that 
is ‘done, the law must he given effect to. 
whatever hardship it may cause. In this case, 
three different a ts of insolvency were set 
forth in the petition as forming the basis 
ön which tle Court could assume jurisdic- 
tion. But assuming for the moment that 
the- act of insolvency which is the subject- 
matier of the present inquiry was the only 
act of insolvency relied upon in. the peti- 
tion, andthe order of adjudication was 


passed on the footing of such act, and if. 


in the present application the Court was to 
reagilate that question and if the contention 
of the opponent were alowed, what would 
be the result? On the one hand, the Court’s 
order adjudicating the debtors as insolvents 
stands and is binding on the debtors and on 
the other hand the Court would stultify itself 
by holding that the transfer of the outstand- 
ings tothe opponents was not a fraudulent 
transfer, and. that. being so, the order of 
adjudication, although it stands, is nota 
good order. Such a state of affair cannot 
be permitted. The present case is much. 
stronger ; one of the acts of insclvency on 
which the adjudication is founded is an act 
prior in date to the assignment in favour 
of ‘the opponent. Unless it be held that 
that prior act of insolvency was not com- 
mitted, itis difficult to see how the oppo- 
nenis can successfully urge that the assign- 
ment in their favour by a person who was 
an insolvent at the date of the assignment 
is valid. For these reasons, it would appear 
that the view taken by the Chancery Court 


in the case referred to above isthe proper 


view and should be acted upon in preference 
to that taken in The Official Assignee of 
Madras v. 0. R. M.O R. 8. Finn (2). 

J.I am also not satisfied that if this view is 
accepted it results in any real hardship upon 
third persons whose title to property is 
affected by the adjudication. Such persons 
are, as pointed out in the Chancery case, 
“aggrieved persons” within the meaning 
of the Act. Tt is, therefore, open to them 
tomove the Court which passed the order 
of adjudication under s. 8, cl, (1) of the Act, 
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order toa higher Court under el. (25, sub- 
cl. (b) of the same section to review or 
rescind the order of adjudication. 

Asthe question of law discussed above 
has not been decided by this Court before 
this, and as the opponents might have been: 
misled by the Madras case, I allow them 
two months’ time to move the Insolvency 
Court under s. 8 11, or the Appellate Court 
unders 8, cl. (2) (b) as they may be advised 
and if they are not able to have the order 
rescinded or varied, 1 am afraid,I must 
held that the assignment in favour of the 
oppanent is vojd as against the Official 
Assignee. I, therefore, adjourn the further 
héaring of this case fora period of-three 
months. a 

N. Order accordingly. 


. RANGOON HIGH COURT ` 
Second Civil Appeal No. 177 of 1936 
July 27, 1936 
Donkey, J. 

P.L 0. P.R.M. RAMASWAMY 
CHETTYAR—APPELLANT 

vETSUS z 

M. S. M. CHETTYAR FirRM--ResPONDANT 

Limitation Act (IX of 1908), Sch. I, Art. 85— 
“Where there hare been reciprocal demands bet- 
ween the parties“, meaning of—Mutual, open and 
current account—Actual demand, if necessary. ` 

The expression “where there haye been recipro- 
cal demands between the parties” in Art. 85, Sch. I, 
Limitation Act, does not mean that there must 
have been an actual. demand by each party from 
the other but means that the Article applies only 
to cases where the course of business between the 
parties has been of such a nature as to give rise 
to reciprocal demands between them, that is, the 
dealings between the parties must have been of such 
a nature that the balance might sometimes be in 
favour of one party and sometimes in favour of the 
other. 

[Case-law discussed.] | PER 

S. C. A. against the decree of the District 
Court, Pegu, dated April 30, 1936. 

Mr. Basu, for the Appellant. 

- Mr. Aiyengar, for the Respondent. 


Judgment.- The _ plaintiff-respondent 
sued the defendant-appellant for the.reco- 
‘very of the balance due tohim on a current, 
account. The suit was brought in the Town- 
ship Court of Waw. The averment was that 
the account wasa “mutual, open and cur- 
rent account,” within the meaning of that 
expression as used in Art. 85, Sch. I, Limita- 
tion Act. The Township Court of Waw 
held that this article was applicable and. 
decreed the suit and this decree has been 
upheld on appeal ta the District Court of 
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Pegu. It is common ground that the last 
advance made by the respondent to the 
appellant was made on May 2, 1930, and 
that if Art. 85 is not applicable, the suit of 
the respondent is barred by limitation. In 
the able arguments of learned ‘Counsel be- 
fore me I have been taken with the greatest 
care through the. numerous authorities of 
the Indian High Courts regarding the ap- 
plisability of Art. 85, Limitation Act; but 
although I am prepared.to concede that the 
account between the parties was an open 
and current account, it is to me go plain that 
there wasa laok of mutuality inthe deal- 
ings between the parties that I consider 
It necessary to refer only to afew of the 
cases cited. : 
_ The first particulars of the account’ bet- 
‘ween the parties, which were filed on March 
9, 1935, by the respondent began with a 
debit of Rs. 1,000 -against the appellant 
-under the date}July 24,1930, and the account 
subsequent to that debit consists merely of 
certain additions of interest and various 
‘payments on acsount by the appellant in 
‘eduction of this indebtedness until at the 
. date of suit the indebtedness of the ap- 

pellant to the respondent was reduced to 
Rs. 557-5-9. At the demand of tha appellant, 
‘further particulars of the account were 
filed on May 25, 1935. These further par- 
-ticulars show that the account began with 
two payments amounting to Rs. 500 made 
“by the respondent to the appellant in 
October and December 1929. The next 
-Item isa payment by the appellant to the 
-respondent cf Rs. 300 on -February 2, 1930. 
Then follows a payment by the respondent 
“to the appellant on February 20, 1930, of 
Rs: 500 and a further payment by the res- 
pondent to the appellant on March 5, 1930, 
~of Rs. 200. The next item is dated April 
26, 1930, and consists of payment of Rs. 600 
_by the appellant to the respondent. It is 
followed: by a payment of Rs. 600 by the 
responderit to the appellant on May 2, 1930. 
‘The result of all these payments was to 
"leave'a balance of Rs. 990 as principal due 
‘by the ‘appellant to the respondent. In- 
tetest was added, and the account was 
closed on July 25,1930. The‘oral evidence 
“of the plaintiff-respondent shows 
interest amounted to Rs. 47-2-9. and that in 


: order to makeup a round sum Rs. 52-13-3 . 


“was paid to the appellant in cash, and the 
account was closed with a debit of Rs. 1,500 
_due by the appellant to the respondent. 
. Tois débit. was carried over to the new 
account of which particulars . were. given 


“on March 9; 1935, 


RAMASWAMY OARTTAR Ü. M, 8. M. OHRTTYAg FIRM (RANG). 


“pellant have said to 


that the - 


, 185. 
` The lower. Courts have overlooked the 
significance of the expression occurring in 
Art. 85, Sch. I, Limitation Act, ‘where there 
have been reciprocal demands between 
the parties.” This does not mean that there 
must have been an actual demand by each 
party from the other butit has been in- 
terpretéd to mean that the Article applies 
only to cases where the.course of business 
between the parties has been of such a 
nature as to give rise to reciprocal ‘demands 
between them that is the dealings between 
the parties must have been of such a na- 
ture thatthe balance might sometimes be 
in favour of o1e party and sometime in 
favour ofthe other: Nariandas Hemraj, v. 
Vissandas Hemraj (1), and Satappa Jakap- 
pa v. Annappa Basappa Patil: (2): The 
Proposition is admitted on behalf of the 
respondent to be correct thai there must 
be transactions on both sides giving rise to 
independent obligations in favour of each 
party against the other : each party must 
be able to say tothe other “L have an ac- 
count against you:” Chittar Malv. Behari 
Lal (3), Ebrahim Ahmed v.S. Abdul Huq 
(4), and Arunchallam Chetty v. Somason- 
daram Chetty (5). The rule ` was correctly 
stated by Holloway, C. J., as long ago as 
1871 in Hirada Basappa v. Gadigi Mud- 
dappa (6), an authority which has been 
almost invariably quoted ‘in subsequent 
decisions regarding the meaning of Art. 85. 
The learned Chief Justice said : ae 
“To be mutual there must be transaction on sach 
side creating independent obligations on the'vther 
and not merely transactions which create obliga- ` 
-tions onthe one side, thoss on the other being 
merely complete or partial discharges of such ob- 
ligations.” f : 
Velu Pillai v; Ghose Muhammad (7), and 
Ganesh v. Gyani (8), are to the same, effect. 
Even in the first account, fron October 
1929 to July,'1930, at no time could the ap- 
the “respondent “I 
have an account against you.” Tae account 
has the appearance of an account of loans 
made by thé respondent and of payments 
by the appellant from time to time in 
partial repayment of these loans. It is 


„urged on behalf of the respondent that ` be- 


cause in this account interest was not add- 


334. - 
Q 17B 128; 76 Ind. Cas. 115; A IR 1923 Bom. 82; 
. L R1284. ` TAA A 
2p 33 A 11l; 4 Ind.-Cas. 261; 6 A LJ 921, : 
4) 8L BR 149, 27 Ind, Cas. 878; A L'R 1915 LB 


(8:8 Bur, L T 116. . 
LER 369; 68 Ind. Oas. 928; A I R 1923 
Rang. 18.” h 


g. 18. 
6) 6M HO R142. . : 
& 17M 293; 4M L J 140. © . ah a 
(8) 22 B 606. 
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ed in the usual way every six months, an 
inference is raised that the parties at the 
time looked upon their respective payments 
. to one another as creating independent 
obligation. But even if it be conceded that 
in this first acccunt there was mutuality, 
the evidence of ihe plaintiff-respondent 
shows that this account was completely 
closed on July 25, 1930, and to make the 
amount due by the respondent to the ap- 
pellant up to a round sum, a small payment 
in cash was made to the appellant and then 
an entirely new account was started with 
debit against him of Rs. 1,000. The second 
account which was given. in the original 
particulars, painly shows that this debit 
wes treated asa debt No further advances 
were made by the respondent to the appel- 
lant and the payments which the appellant 
made after July 1930, to tLe respondent 
were made in reduction cf this indebted- 
ness, and clearly did not create any obliga- 
tion in favour ofthe appellant. The tran- 
sactions were in fact one sided and there 
wes no “mutuality.” - 
Reliance has been placed on behalf of 
ihe respondent on the case in Arunacha- 
lam Chetty v, Sumasondaram Chetty (5) 
because ot the alleged similarity of tLe facts 
cf that case. In this case two firms advance- 
ed money to one another and for some 
years the credit balance was sometimes in 
favour of one and sometimes in favour of 
the other, but after a certain date the ac- 
ccunts always showed an increasing credit 
in favour of one side. The Court held that 
in spite of the fact that afler that date one 
firm was always in debit the account never- 
theless continued to be a mutual, open and 
current account because the accounts were 
continued inexactly the same form and 
{here was nothing to show that payments 
made by the firmin debit subsequent to 
that date were made merely in partial dis- 
charge of the debit balance against it. This 
case can be clearly distinguished from the 
present case. In the present case, apart 
from the fact that it would be difficult to 
hold that the accounts prior toJuly 1930, 
were mutual, there is clear evidence to 
show that these accounts were definitely 
closed in July 1930, and a fresh account 
_opened. The late accountis plainly an ac- 
count’ of a loan which was partly discharg- 
ed by periodical payments by the respon- 
dent. Hence Art. 85, Sch. I, Limitation Act 
was at any rate not applicable to the ac- 
count subsequent to July 1930, and, there- 
fore, the suit of the plaintiff-respondent was 
out oftime, This appeal is, therefore, al- 
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lowed, the judgments and decrees of the 
Township Court of Waw and of the District 
Court of Pegu on appeal therefrom are 
sel aside, and the suit of the plaintiff-res- 
pondent is dismissed with costs throughout, 


Advceate’s fee in this Court five gold 
mohurs. 
N. Appeal allowed. 


PATNA HIGH COURT | 
Criminal Revision Petition No. 540 of 1936 
October 20, 1936 

: AGARWALA J. 

RAM SABHAG SINGH— PETITIONER 
versus 
EMPEROR—Opposite Party 

Criminal trial—Hwidence —Expert evidence— 
Comparison of disputed signatures — Expert opinion 
should be obtained—Sugarcane Act(VIII of 1934)— 
Rule under—Bihar and Orissa Sugarcane Rules, 
Rules 15, 20 - Sanction is necessary before trial of 
offences unter. 

There is considerable danger ofa miscarriage of 
justice when a Criminal Court relies on its own com- 
paris of a disputed signature with another sig- 
nature for the purpose of determining its authenticity. 
It is usually desirable to obtain the opinion of an 
expert with regard to this or, better still, the evidence 
of persons who can speak tuo the signature having been 
written in their presence. 

Rule 15 of the Rules under the Sugarcane Act 
creates a number of new penal offences in connection 
with the administration of the Act, but r. 20 debars 
the institution of a prosecution under the rules ex- 
cept by an order of, or under authority from, the 
District Magistrate. 

The Act contemplates first the sanction by the Dis- 
trict Magistrate and, secondly,a complaint toa 
Court within the period of limitation prescribed and 
then the trial of the person complained against ac- 
cording to the procedure provided by the Onde of 
Criminal Procedure. f 

Gr. R. P. against an order of the District 
Magistrate of Patna, dated September 5, 


1936. 


Mr. Rajkishore Prasad for Mr. Sarjoo 
Prasad, for the Pe:1ioner. 


Judgment.-—-The Pelitioner has been 
convicted under s. 15 (f) of the Sugar-cane 
Act of 1934 for having omitted to pay for 
sugar-cane supplied tohim as a purchasing 
agent of a sugar-cane mill and has been 
sentenced to pay a fine of Rs. 500. 
Rule 15 of the Act creates a number of 
new penal offences in connection with 
the administration of the Act; butr. 20 
debars the institution of a prosecution 
under the rules except by an order of 
or under authority from the District 
Magistrate. Sub-section 2 of r.20 declares 
“No Court, inferior to that of a Magistrate 
of the second class, shall try any offence 
under these rules.” Rule 21. provides a 


1937 


period of limitation for a prosecution under 
the rules and r. 22 protecis persons acting 
in good faith. ' 

Tke case against the petiticner is based 
on a receipt (Ex. A) for Rs. 56-8. The 
bistory of the proceedings is as follows : 
On march 30, 1936, a number of persons 
presented a petition to the District 
Magistrate stating that they had supplied 
sugar cane to this factory which had not 
been paid for. Notices were issued to the 
manager and the purchaser, apparently 
under s 7 (6). On May 2, 1986, the 
alleged sellers of tke sugar-cane were 
directed to file receipts which they said 
had been granted to them for the sugar- 
cane purchased from them. On May 8, 
fresh notices were issued to the manager 
„and the puichaser apparently because the 
previous notices had not been served. On 
July 24, 1936, the purchasing agent appear- 
ed and asked for time, which was 
granted. On Avgust 12, 1936, the pur- 
chasing agent filed a petition showing 
cause. On the next day the District 
Magis’rate passed the order which is the 
subject-matter of the present application 
convicting the petitioner and sentencing 
him as already stated. 

It is, I think clear, that there has been 
no prcpertrial of the petitioner. The 
Act appears to contemplate, first, the 
sanction by the District Magistrate and, 
secondly, a complaint to a Court within 
the period of limitation prescribed and 
then the trial of the person complaint 
against according to the procedure pro- 
vided by the Code of Criminal Procedure. 
What appears io have happened in the 
present proceedings is that while the 
District Magistrate was considering whether 
he should sanction the prosecution of the 
petitioner or not, he suddenly convicted 
and sentenced the petitioner. So far as 
. the order itself is concerned, it is impos- 
sible fcr a Court of revision to decide on 
the facts stated in the order whether any 
offence has been committed or not, for the 
order merely states that having compared 
the signature onthe receipt, Ex. X, with 
the signature of the petitioner on the dec- 
laration which he filed under s. 7 of the 
Act, the District Magistrate was satisfied 
that they were the signature of one 
and tLe same person. The order does not 
refer to the evidence in the case otherthan 
the receipt. 

The order convicting the petitioner is set 
aside. If the District Magistrate considers 
that the petitioner should be prosecuted, 
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ke will sanction the prosecution and 
proceed according to law. I may also 
point out that there is considerable danger 
of a miscarriage of justice when a Crimi- 
nal Gourt relies on its own comparison 
of a disputed signature with another 
signature for the purpose of determining its 
authenticity. It is uzually desirable to 
obtain the opinion of an expert with re- 
gard to this or, better still, the evidence 
of persons who can speak to the signature 
having been written in their presence. 
D, Order set aside. 


OUDH CHIEF COURT - E 
Civil Revision Application No. 114 of 1935 
November 5, 1936 
ZIA UL-HASAN, J. 
DIN MOHAMMAD— PLAINTIFF 
—APPLIOANT 
versus j 
DARBARI LAL—DEFENDANT— 
Opposite PARTY : 

Provincial Small Cause Courts Act (IX of 1887), 
ss. 17, 25—Applreation to set aside ex parte decree, 
accompanied with security bond—Security insuffici- 
ent - Deficiency made good but beyond limitation— 
Application, whether should be entertained—Court 
using discretion and setting aside ex parte decree— 
High Court cannot interfere. Ad (3 

The provisions of s.17 of the Provincial Small 
Cause Courts Act, are mandatory and security 
either incash or in the form of a bond should be 
filed atleast within the time allowed for making the 
application for setting aside an ex parte decree, but 
where the security bond was filed slong with the 
application to set aside the ex parte decree and the 
security was found insufficient, it can be allowed to be 
made good beyond limitation. Khantar Potdar v. 
Punni Naddaf (5), distinguished. 

It is not permissible for the applicant in an ap- 
plication unders, 25 ofthe Provincial Small Cause 
Jourts Act, to ask the High Court to interfere with 
the exercise of the discretion of the trial Court. 
Consequently where the Court uses discretion in 
setting aside an ex parte decree, the High Court will 
not interfere. Sheikh Edu v. Hira Lal (7), relied on. 


C. R. App. against the order of the First 
Additional Judge of Small Cause Court, 
Lucknow, dated October 12, 1935. 

Mr. Ganesh Prasad, for the Applicant. 

Judgment.—This is an application for 
revision of an order of the First Additional 
Judge, Small Cause Court, Lucknow, dated 
October 12, 1935, selting aside an ex parte 
decree passed against the opposite party in 
favour of the plaintiff-applicant. 

The ex parte decree was passed on May 
20, 1935, On May 27, an application under 
0. IX, r. 18, was presented by the opposite 
party for setting aside the ex parte decree 
and it was accompanied by a security bond, 


_ 188 
On June 1, 1935, the. security bond was 
-taken back by the defendant to get it. re- 
gistered. From June 4 to July 3, 1935, the 
Courts were closed for the summer vacation. 
. The security.bond was refiled on July 25, 
-after registration. The security was found 
to be insuficient and the defendant was 
-ordered to make good the .deficiency. It 
“was made good on August 9, .1935. The 
-application to set aside the ex parte decree 
was put up for orders'on October 12, 1935, 
and the learned Judge allowed it and set 
aside the ex parte decree on payment of 
Rs.:20 as costs to the plaintifi’s Counsel: 

It was urged before me thatthe deficien- 
cy in the security having been made good 
after the expiry of the period cf limitation 
for the application under O. IX, r. 13 of the 
(cde of Civil Procedure, the Court below 
should not: have entertained the application. 
The following cases have been ciled by the 
learned Advocate for the applicant: 

Dunia Din v.Farzand Hussain, 3 O. W. 
N. 621 (1), Narain v. Pudan, 6 O. W.N. 


1014 (2), Bishun Dayal Thakur v. Sheo Tahal 
. Sahu, 62 Ind. Cas. 108 (3), Jagannath v. 
“Chet Ram, 1. L. R. 28 All. 470 (4), Khanter 


. the present case. 


Potdar v. Punni Naddaf, 54 Ind. Cas. 971 
(5) and Ram Charitar Ramv Hashim Khan, 
5G Ind. Cas. 810 (6). None of these cases, how- 
ever, appears tome to apply to the facts of 
No doubt it has heen 
held by various High Courts that the pro- 
visions of s.17 of the . Provincial Small 


' Cause Courts Act are mandatory, and that 


security either in cash or inthe form of a 
‘bond should be filed at least within the 
time allowed for making the application for 


` setting aside an ex parte decree, but in the 


“present case the security bond was filed _ 


along with the application. The only ques- 


- tion is whether the security having been 
- found insufficient, the defendant opposite 
‘party could be allowed to ‘make np the 
deficiency beyond the period of limitation 
“for making the application. On this point 
“there is no authority in support of the ap- 


plicant’s contention. The only case that 
approaches the facts of the present ‘case is 
that of Khanter Potdar v. Puuni Naddaf, 54 
Ind. Gas. 971 (5) but in that case the security 


“bond filed was found to be insufficient and 


ta 


EN (1920) Pat: 203" ` 


1) 30 WN 621; 97 Ind. Cas, 581; AI R 1926 


a 
544; 13 O L J592. AA 
ON GAN 1014; 122 Ind, Cas’ 398; ATR 1930 


| Oudh 1; Ind. Rul. (1930) Oudh 104; 5 Luck. 294. 


(3y 62 Ind. Cas, 108. 

(4) 28 A 470;3 A LJ 318; AW N 1906, 93. - 
.(5° 54 Ind. Cas. 971; A IR 1920 Pat, 470. 

(6y 56 Ind, Cas. 810; AIR 
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ib does not appear whether the deficiency 
‘was made good or not. 
of s.. 17 of the, Provincial Small -Cause 


As the provisions 


Courts Act were substantially complied 
with in this case, am not prepared to hold 
‘that the application to set aside the ex parte 
decree was not maintainable. ae 
- Another point taken is ihat the Court 
below did not record a finding as to whether 
or not there was sufficient cause for the de- 
fendant-opposite party's absence on the 
date of hearing. The Court had before it 
an affidavit in support of the allegations 
made in the application and if the Court on 
a consideration of the materials before it 
was of opinion that the ex parte decree 
should be set aside, [ do not think that that 
“discretion should be interfered within re- 
vision. In the case of Sheikh Edu v. Hira 
Lal, 50., W. N. 886 (7) it was held that it 
is not permissible for the applicant in an 
application under s. 25° of the Provincial 
Small Cause Courts Act to ask the High 
Court to interfere with the exercise of the 
discretion of the trial Court. : 
The application, therefore, is dismissed. 
As the cpposite party is not present, 1 make 
no order as to costs. | 
Dan oe Application dismissed. ` 
a 50 W N 886; 114 Ind. Cas. 502; A I R 1928 Oudh 
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BUNDI PORTLAND CEMENT, Lro.—_ 
' PLAINTIFFS 


VETSUS 
ABDUL HUSSEIN ESSAJI— 
` DEFENDANT 
Trade mark—Passing off action — Nature of proof 


- required—Fraudulent intention is not necessary—Cidil 


Procedure Code (Act V of 1908), O. XXIX, r. 1—Suit 
by incorporated company — Plaint — Verification— 
Principal oficer, who is—De facto secretary, if princi- 
pal officer. 

The plaintiff in a passing off action has to prove 


- that the conduct of the defendant is such as is caleulat- 


ed, that isto say, likely to pass off the defendant's 
goods as his. Fraudulent intention is not necessary. 
It is sufficient to prove that the practice complained 


- of is of such a nature that it is likely in the ordinary 
. course of business to deceive the public.” In consider- 


ing whether deception is probable or not, account has 
to be taken, not of expert purchasers but ofthe 


vent? 


1937 
that get-up or appearance: or’ mark is enough. 
A G Spalding & Bros. v. A. W. Gamage, Ltd. (1) 
Singer Manufacturing Company v. Loog (2), relied 
o 


n, ee A 

` The rulein O. XXIX, Civil Procedure Oode, is’ 
clearly permissive and not ‘imperative in ‘its terms, 
and it lays down mere procedure. The rule, however, 
does not exclude the operati n of the provisions of 
O VI r. l4 and r. 15, Civil Procedure Oode, and there 
can be no doubt that in the case of ordinary 
pleadings if the signature‘on the plaint or the veri- 
fication of the pleading is defective, the defect canbe 
cured at any subsequent time. All that is required 
is that the plaint should be verified by a principal 
officer who should be able to depose to the facts of ‘the 
Case: s 

. Held, that the de facto secretary who verified the 
plaint was the principal officer in the absences of the 
secretary. Calico Printers Association, Ltd. v Karim 
& Bros. (4), relied on. ‘ < 
- Messrs. K. Mel Kemp and Lalji Gokul- 
das, fcr the Plaintiffs. a 

-- Messrs. M. L. Maneksha and HA. D. Banaji, 
for the Defendant. 

- Judgment.—The plaintiffs are an in- 
corporated company «registered in. Bom- 
bay under the Companies Act of 1882: The 
defendant is a merchant carrying on busi- 
ness in Bombay. The plaintiffs manu- 
factured cement, ənd itis sold in Bombay 
andother Indian marketsin bags bearing 
three letters “B B B” on them with the 


word “Portland” above such letters and 
the word “Cement” below them. The 
plaintiffs’ cement is well-known in the 


market as the “B B B” brand, or the ‘tin 
B' or ‘tun B' brand, and with this trade 
` mark their cement has attained .a high 
reputation and commands a large. sale all 
over India, and their despatchesfrom the 
works during the five years have averaged 
over lslacs of bags per annum. About 
the beginning of the year 1931 the pla‘n- 
tiffs came to know that the defendant was 
importing into Bombay and selling large 
quantities cf Japanese cement in bags: 
bearing theletters “R R R” with the word 
“Portland” above such letters and the word 
“Cement” below the same, which words: 
according to the plaintiffs are similar. to. 
the words used on the plaintiffs’ bags. 
They learnt that two consignments, each. 
of a 1,000 bags of Japanese- cement bearing 
the letters “R R R” had been: imported by 
the defendant. The plaintiffs, therefore,’ 
say that the get-up of the defendant's bags, 
and more particularly. the letters “R R R” 
placed between the words “Portland” and 
“Cement” are a colourable imitation of 
the plaintiffs’ bags and trade mark calculat- 
ed todeceive a purchaser into the belief 
that in purchasing the defendant’s cement 
is purchasing: the ‘cement. of the plain- 
ti 8, Keay Was? dest Soe 
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` The defendant denies thatthe bags in 
which he was importing and had imported’ 
cement were similar to the: plaintiffs’ bags, 
and say that there were many points of 
dissimilarities. He denies that the -get-up 
of his bags isa colourable imitation of the. 
plaintiffs’ bags or trade mark or that it is 
calculated to deceive a purchaser into the 
belief that in purchasing the defendant's 
cement he is purchasing the cement of 
the plaintiffs. The defendant, by his writ-, 
ten statement, points out various differences 
in the bags which he contends, clearly 
distinguish his goods from those of the- 
plaintiffs. The defendant then counter- , 
claims fora sum of Rs. 57,4°0 for damages 
alleged to have been sustained by him by 
reason of the goods having been detained 
by the Customs Authorities at the instance 
of the plaintiffs. In the plaint as framed 
the plaintiffs in para. 6, allege that the 
defendant was in fact wrongfully Passing off 
his goods as those of the plaintiffs by sell- 
ing his Japanese cement with the marks 
and get-up used by the plaintiffs. This 
was denied by the defendant, and ‘this 
cise has now been given up by the plaintiffs., 
This then is a passing off action. The 
basis of it being injurious falsehood or a, 
false representation by the defendant, 
it must be proved asa fact that the false 
representation was made. The principle is 
well put up by Parker, L. J. in A. G. Spald- 
ing & Bros v. A. W. Gamage, Ltd. (1), in 
these words (p 2344): ; = 

“The false representation may, of course haye been’ 
made in express words, but cases of express mis- 
representation of this sortare rare. The morecom-. - 
mon case is, where the representation is implied in. 
the useor imitation of a mark, tradename, or get-up 
with which the goods of another are associated in 
the minds of the public, or of a particular class of the 
public. Insuch cases the point to be decided ig 
whether, having regard toall the circumstances of 
the case the use by the defendant in connection 
with the goods of the mark, name, or get-up in 
question impliedly represents such goods to be the 
goods cf the plaintiff, or the goods of the plaintiff 
of a particular classor quality, or, as it is some- 


times put, whether the defendant's use of such mark, 
name, or get-up, is calculated to decsive * ý 


What the ‘plaintiff has to prove in such 
a case, is, in my. opinion, that ths conduct 
of the defendant is such as is calculated, 
that is to say likaly, to pass off the defend- 
ant’s goods as his. Fraudulent intention 
isnot necessary. Itis sufficient to prove 
that the practice complained of is: of such 
anature that it is likely in the ordinary’ 
course of business to deceive the public, 
In considering whether deception is pro- 
. (1) (1915) 32 R -P C 234. Een > 

*Page of (1915) 32 R P. O.—[Ed.] 
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bable or not, account has to be taken, as 
Lord Selbourne, L. C. observes in Singer 
Manufacturing Company v. Loog (2) not 
of expert purchasers but of the ordinary 
ignorant and unwary members of the public. 
The question really is, whether the defend- 
ant has or has not knowingly put into the 
hands of retail dealers the means of deceiv- 
ing the ul.imate purchasers. Reddaway v. 
Banham (3). Where therefore, ihere is 
anything so characteristic in the get-up or 
appearance of the defendants goods that 
it identifies those goods as the merchandise 
of the plaintiff, any deceptive adoption or 
imitation ofthat get-up or appearance or 
mark is enough. ‘These principles, I think, 
are well established. I have referred to 
the plaintifis’ case set out in para. 3 of their 
plaint. That was expressly denied by the 
defendant by his written statement, but 
no issue on that question was raised” by 
the learned Counsel on behalfof the defen- 
dant, and that contention has now been 
given up by him. I must, therefore, assume 
that the facts wh'ch the plaintiffs have 
stated in para. 3 of their plaint are proved 
and admitted bythe defendant. The only 
question then is, whether the get-up 
adopted by the defendant with regard to his 
goods is such a colourable imitation of that 
of the plaintiffs that it is likely to deceive 
the public. 
words “Portland Cement” 
“used to describe cement in the Indian 
market, and that it is sold in bags which are 
more or less similar. Before dealing with 
the facts of the case, it would be conven- 
. ient todispose of one preliminary point 
raised by thedefendant. He contends that 
the plaint is not properly declared, and 
thatthe suit should be dismissed. This 
contention is based on the provisions of 
O. XXIX, Civil Procedure Code, which by 
r. 1 requires that: 

“In guits by or against a corporation, any plead- 
ing may be signed and verified on behalf of the 
corporation by the secretary or by any director or 


other principal officer of the corporation who is able 
to depose to the facts of the case.” 


The plaint in this case was declared by 
the witness Paton, who describes himself 
in the verification clause as one of the 
principal officers of the plaintiffs’ company. 
Now, it is argued that Mr. Paton is not a 
principal officer of the plaintiffs’ company 
whois able to depose to the facts of the 
case. $ 


RB (1882) 8 A O 15; 52L J Ch.481; 48 L T 3; 31 W 
(3) (1896) A C 199; 65 LJ Q B 381; 74L T 289; 44 
W R 638, i 
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The rule in O. XXIX, is, in my opinion, 
clearly permissive and not imperative in 
its terms, and it lays down mere proce- 
dure. The rule, however, does not exclude 
the operation of the provisions of O. VI, 
r. 14 and r. 15, Civil Procedure Code, and 
there can be no doubt now that in the 
case of ordinary pleadings if the signature 
onthe plaint or the verification of the 
pleading is defective, the defect can be 
cured at any subsequent time. Order VI, 
r. 15, says inter alta that a plaint may be 
verified by some person proved to the 
satisfaction of the Court to be acquainted 
with the facts of the case. In Calico Prin- 
ters Association, Ltd. v. Karim & Bros. (4) 
it was pointed out that the provisions of 
O. XXIX, r.l, aremerely permissive and 
are subject to the provisions of O. VI,r. 14. 
A similar view has been expressed by the 
Lahore, Madras und Allahabad High Courts. 
The precise point has not been decided 
by the Caleulta High Court. 

Apart from this, in. my opinion, the 
facts in this case clearly show that the 
plaint was properly vertitied. It is un- 
doubtedly true, as urged by the defend- 
ant’s Counsel, that Mr. Paton in the wit- 
ness-box admitted that he was an em- 
ployee of Messrs. Killick Nixon & Co., who 
are the managing agents of the piaintiffs; 
but the evidence which I have before me , 
of the articles of association read with the 
agency agreement and the power-of-attorney 
executed in favour of Mr. Paton by Messrs. 
Killick Nixon & Co. clearly shows that his 
salary really came from the company, and 
that he was an employee of the company. 
Apart from that, I have the evidence of 
Mr. Paton before me, which I accept, which 
shows that at or about the time the suit was 
instituted, there was no secretary of the 
plaintiffs, and he was working as their 
secretary, thatisto say he was a defacto 
secretary of the plaintiffs. That certainly 
would make him a principal officer of the 
plaintiffs. 

Then the only other question is, whether 
he is able to depose to the material facts 
of the case. Now a'though the defendant 
contends that the plaint was not properly 
verified, he has not set out any particulars 
on which he bases the objection; but in 
his arguments the defendant's Counsel con- 
tended tbat in order to satisfy the pro- 
visions, of O. XXIX, r. 1,it was necessary 
for the plaintiffs to state, in the body of 
the plaint or by an affidavit, that the person 

(4) 55 B 151; 128 Ind. Cag. 557; A I R1930 Bom.. 
566; 32 Bom. LR 1308, f 
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who was verifying was a principal officer 
of the plaintiffs able to depose tothe facts of 
the case, and for this purpose reliance was 
placed on a decision of the Calcutta High 
Court eccording to which the practice there 
requires either of these courses to be taken. 
In mycpinion there is not the slightest 
warrant for this practice. There is ncthing 
in the Code which requires any of these 
courses to be followed by the person who 
verifies the plaint. Al that the law requires 
is that the plaint should be verified by a 
principal officer and he should be able to 
depose to the facts of thecase. It is open 
tothe defendant to ubject to the verifica- 
tion as insufficient and to show that the 
perscn who has verified is not a principal 
olficer, or if he isa principal officer, he is 
not able to depose tothe facts of the case 
either by cross-examination or otherwise. 
That has not been done in this case, and | 
have noreason to disbelieve the evidence 
of Mr. Paton when he says-that at the time 
when the suit -was instituted there was no 
man in tke company better acquainted 
with the facts of this case than himself, 
and better able to depose to them. Then 
the defendant's Counsel says that it was 
not necessary to cross-examine Mr. Paton 
because the verification clause itself shows 
that he is not familiar with the facts of 
the case. Ientirely reject that contention, 
as the facts have been verified by Mr. Paton 
and have been found to be true to his own 
knowledge. 


l must, therefore, reject the contention 
and hold that the plaint was properly veri- 
fied. (After discussing certain questions of 
fact arising in the case, the judgment con- 
tinued.) As Ihave said, the real questicn 
is the conduct of the defendant which is to 

-be examined and which the plaintiffs have 
to prove. The Court hasto find that the 
get-up is a colourable imitation on the 
face of the goods sold ty, or belonging to, 
the.defendant, and having regard tothe sur- 
rounding circumstances it is such a colour- 
able imitation that itis likely to deceive 
a casual unwary purchaser into the belief 
that in buying the defendant's goods he: is 
really buying the goods of the plaintiffs. It 
is not necessary in cases of this kind to 
show that there was any intention to deceive; 
as a matter of fact as Mr. Maneksha. argues, 
itis not necessary to prove that the defen- 
dant not only had the intention to deceive 
but was actually deceiving his customers. 
I am unable to see why the ordinary pre- 
sumption that aman intends the natural 
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and ordinary consequences of his att can- 
not apply to passing off actions, If mere 
comparison is not sufficient, then the plaint- 


` ifs must prove that what may be apparently 


innocent is really calculated to deceive. 
In such cases motive becomes material, and 
the Court may well assume that if a man 
is farudulent, the steps which’ he himself 
thought sufficient would be likely to achieve 
his object. It has been held that imperf:c- 
tion in mode of marking so as to more closely 
resemble the plaintiffs’ mark, or the re- 
moval of one ortwo pints of difference 
which originally served to distinguish the 
defendant's goods fron those of the plaint- 
iffs, the adoption cf an csseatial part of the 
plaintiffs’ mark witha trifling and colour- 
able alteration, the placing word on the 
same spot, small type for a word showing 
that the article was not of the plaintiffs, 
and imitation of barrels or bags are all 
cases in which the Court has held that 
there was the intention to deceive, and 
such devices were adopted with fraudulent 
intent: see cases in foot-note (c) p. 137; 
Sebastian on Trade Mark. (His Lordship 
after referring to the evidence proceed- 
ed.) Having regard to these facts, it is 
not difficult forme to hold that the defen- 
dant, having found thathe was making a 
loss on the goods which he had sold with 


‘a mark which would clearly be distinguish- 


able from the plaintiffs’, had formed a de- 
liberate intention of imitating the plain- 


‘tiffs’ marks and set about it systematically 


to achieve hisobject. It is not for nothing 
that all the other manufacturers of brands, 
as appears from Ex. G, adopted quite 
characteristically different marks or get-up 
so as to distinguish their bags from those 


‘of the plaintiffs; but notso the defendant. 


The letters “B B B,” denoting the plain- 
tiffs’ . mark, stand out prominently andthe 
whole get-up of the plaintiffs’ goods coupl- 
ed with the size and position of the three 
letters is not only characteristic but 
unique. It is clear law that nobody has a 
monopoly ofthe English alphabet or of 
the vocabulary but in adopting letters or 
words which have come in the market 
to be identified with the goods of the 
plaintiffs, one has to be careful to see 
that in adopting the same letters or 
words, thereis some distinguishing fea- 
ture which would clearly distinguish one's 
goods from those of the plaintiffs, and the 
question now remains if there are any 
distinguishing features in regard to the 
defendant's goods which would save him 
from the charge which prima facie hag” 
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been establisLed against him by the evi- 
dence before me. Mr. Maneksha, therefore, 
very properly emphasized the socalled 
points of dissimilarity. These differences 
are set out in the written statement, and 
an attempt is made to support them by the 
evidence of the merchant and the broker. 
Now, as amatter of law, itis not neces- 
sary for the plaintiff to prove that the imita- 
tion is so similar and so close that. there 
js hardly any difference noticeable between 
his goods and those of the defendant. Cases 
of exact imitation are very rare. In most of 
these cases the question which the Court. 
has to consider is, whether, having regard 
to all the surrounding circumstances, the 
get-up was of such a nature as was likely. 
to deceive people in the ordinary course 
of business into the belief that they were 
buying the plaintiffs’ goods, and that in 
‘fact the defendant’s goods were being 

passed off to him. < 

J may at once say that I do not atlach 
the slightest importance to the minor 
characteristics. It would be absurd to sup- 
pose that a casual purchaser—or, for the 
_ matter of that, even a more careful pur- 
cchaser—would look at the manner in which 
. the bags are sewn or tied up, or that the 
colour of the contents of the bags differs. 

‘These little differences do not, in my opinion, 

affect the question which I have to decide. 

I may; however, briefly notice the points of 
. difference stressed by the defendant's Coun- 

sel, The first is about the colour. Accord- 

ing to Ghulam Husein Gegabhai, the mer- 

‘chant examined on behalf of the defendant, 
„Japanese cement is rather blackish in colour 
_while Indian cement is pale green. The 

witness, however, admitted that he did not 

know if Indian cement varies in colour. 
‘Apart from that, the sale by the defendant 
is by bags and that by the witness is also 
by bags as he is a wholesale dealer himself. 

Excepting 10 percent. of tLe total sales, 

the sale by the plaintiffs is also by. bags, 

50 per cent. consisting of very large con- 

signments. It is hardly likely that mer- 

chants would notice or buy by colour 
rather than by marks. The broker started 
by saying that Indian cement differs in 
colour from Japanese but had to admit that 
. he had never seen the colour of any cement. 
No attempt was made by the defendant 
_to show that the colour was different. The 
next point is about the difference in tke 
. sewing of the bags. The difference is 
hardly noticeable, unless one’s aitention is 
specifically and minutely drawn: to it. Then 
jt Was said next that the bags of the plain- 
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tiffs were tied at the top with-a capper, wire 
and the Japanese bags with iron wire. The. 
remark I have made as to the sewing will 
apply to this point also, particularly as 
Gegabhai admits that the thickness of the 
wire in both cases is thesame. The next 
point is about the difference in price, the 
plaintiffs’ cement being sold at a higher 
price. The merchants and importers may 
perhaps notice the difference, but the con- 
sumers, particularly wp-country ones, would 
be glad to get the same goods cheaper, 
and this would, if anything, help the de- 
fendant’s goods being palmed off more 
easily and more widely. 

| Then there remain two more poinis of 
dissimilarity which are stressed on behalf - 
of the defendant. The first relates to the 
words “Made in Japan” stamped on the 
defendant’s bag below the word “Cement,” 
and the second is the Japanese maker's 
mark and some Japanese words in a circle 
on one side of the bags. Itis said that 
in the market cement is known or described 


‘by the country of its origin or manufacture, 


€e. gə a8 Japanese or Indian or foreign, etc, 


‘and purchasers ask for, say, either Japanese 
or Indian, ete., cement, and for this pur- 


pose reliance is placed on the evidence of 
the merchant Gegabhai and tkat of the 


-broker. I am not impressed - with this eyi- 
dence. Gegabhai admits that when he 


sells the B. B. B. cement, he writes on the 


“memos not Indian but “B. B.B. cement.” 


He further admits that he never described 
in the memos Indian cement sold by him 
as “Indian cement” but only describes the 
mak, He cannot say whether he bought 
Japanese cement from the defendant con- 
He asserted 
that on bags of Indian cement, the words 
“Made in India” are painted, but had to 
admit that it was not so. Moreover, he had. 
to admit that there is nothing in the memos 
produced or inthe account books to show 
that Indian cement was sold as “Indian 
cement,” and not by the marks concerned ; 
and the attempt of the defendant in re- 
examination by the production of three sign- 
boards that three kindsof Indian cement 
are described as “Indian cement” does not 
carry the case any further. 

As to tte broker, the entries in his 
diary show that he effected sales of cement 


‘under the description “Japan cement or 


bags.” In my opinion, the whole of this 
evidence is entirely worthless. As I have 


“already stated, the defendant now admits 
_ that the plaintiffs’ mark is well-known in 
_ the market as"B. B., B." “Tin B" or “Tun By” 
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which means that their goods aré sold cn 
the market under this mark of theirs. 
The question, therefore, whether ` their 
cement is sold as Indian cement does not 
arise. Apart from that the merchant 
Gegabhai and the broker and even the 
defendant are wholesale dealers and their 
experience is confined to wholesale tran- 
sactions in which merchants dealing with 
each oiher may demand, if they want 
Japanese, “Japanese cement,” or, if they 
avant Indian, “Indian cement,” and describe 
the particular kind of cement they want by 
ihe country of its origin. This does not 
affect the real question. It is the larger 
public, not the public so much in Bombay, 
but the up-country public, and particularly 
the ultimate purchasers, with whom ihe 
plaintifis have to deal, and neither of these 
two witnesses has said that even in regard 
to small transactions or sales, tke purchaser 
would ask for a particular kind of cement 
by describing the-place of its manufacture 
and not by tke brand by. which it is known 
-Jn the market. F 
Then the words “Made in Japan” are 
in such small type that they would not 
‘ordinarily attract the attention .of casual 
‘purchasers; and if the bags are put’ toge- 
ther, I have not the least doubt that these 
‘words will, toa large extent, be undisting- 
uishable, if not invisible. The remarks 
which I have made with regard to the 
words “Made in Japan” also would apply 
to the Japanese mark, because it is. after 
all the mark in large letters which would 
attract the attention of the purchaser rather 
than the signs or badges which may be 
on one side of the defendant's bags, and 
which would ordinarily escape attenticn. 
Under the Sea Customs Act, bags imported 
from foreign countries have to show the 
origin of manufacture and the defendant 
is simply trying to take advantage of this 
circumstance. 
I may now refer to another atlempt of 
the defendant to show his buna fides. He 
says that the letters R. R. R. are the first 
letters of three names of God, namely, Rab, 
Rehman and Rahim. They are the second, 
_third and fourth names of God out of about 
100 names of Gcd in all. The iw- 
itials of these 100 names exhaust practical- 
ly the whole of the English alphabet and 
“the defendant could have got any letter 
out of the first letters of the names except 
the letter X. There is no explanation why 
he should have chosen the three names 
beginning with R rather than any others. 
-AS I have remarked the letters RB R are 
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the three nearest letters to B. B.-B. in point 
of appearance, and it seems to me that the 
defendant deliberately chose these as being 
nearest to B. B. B. It is significant that 
the idea of religion did not appeal to him 
when he started importing cement. from 
Japan, and at one time he even adopted his 
own initials though he says that the letter 
Bin AEB represents the name of God. 
From what I have seen of the defendant's 
son in the witness-box 1 have no hesitation 
in rejeciing his evidence. l 

Having -regard to these facts, I must 
hold that the get-up of the defendant's 
goods is a colourable imitation of the plain- 
tiffs’ goods and that the plaintiffs are entitled 
to succeed. (After discussing the remains 
ing points His Lordship concluded). In the 
result there will be adecreein favour of 
the plaintiffs restraining the defendant and 
his agents and servants from importing 
and selling cement in bags with the mark 
“RRR” or any other mark so designed as 
to be a colourable imitation of the plain- 
tiffs’ mark. The other prayers have not 
been pressed. The defendant to pay the 
cosis of the suit. Counter-claim dismissed 
with costs. 

X. i Suit decreed. 
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of 
May 5, 1935 : | 
Jal LAL, J. : 
COMMITTEE or MANAGEMENT FOR; 
GURDW ARAS, AMRITSAR—AFPEALLANT . 
VETSUS 
CENTRAL BANK or INDIA, Lro., 
AMRITSAR—RESPONDENT AND OTHERS—~ | 
Pro forma RESPJNDENTS 
Executisn—Decree without jurisdiction—Decree 
not set aside—If binding on executing Court. ; 
A decree passed without jurisdiction is binding 
on the executing Court unless it is set aside by 
proper remedies, 


Mis. F.C. A. from an order of the Senior 
Sub-Judge, Amritsar, dated July 11, 1936. 

Mr. Bhagat Singh, for the Appellant. 

Mr. H. J. Rustomji, for Respondent 
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‘No. 1. : 


Judgment.—The Central Bank of India, 
Ltd., hal a decree for sale of mortgaged 
property against 8. S. Charaya &-Co. They 
attempted to execute the decree by sale of 
the mortgaged prop-rty, but in the mean- 
time a claim to the property was prefeired 
under the Sikh Gurdwaras. Act before the 
Tribunal by the Committee of-Managemons 
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for Gurdwaras ab Amritsar and another 
body. The claim wes comprcemised before 
the tribunal and the property was declared 
to be vested in the Committee of Manage- 
ment for Gurdwaras at Amritsar. The re- 
sult was thatihis property was declared 
not to be the properly of the judgment- 
debtor. The Central Bank of India, Ltd., 
however, instituted a suitin the Court of 
Lala Kishan Chand, Subordinate Judge at 
Amritsar, for a declaration that the decree 
of the Tribunal was a nullity having been 
obtained by fraud and collusion between 
the plaintiff and tke defendants in that 
case. The Committee of Management for 
Gurdwaras at Amritsar was impleaded a 
defendant in that case. The committee did 
appear and pleaded to the plaint and raised 
the question of the jurisdiction of the Court 
to entertain the suit owing to the existence 
of ss. 36 and 37, Sikh Gurdwaras Act. After 
raising the objection, however, the committee 
remained absent and allowed proceedings 
to go ex parte against it. Subsequently 
the suit was decreed; the effect of the decree 
was that the decree of the tribunal was de- 
elared to be invalid. The Central Bank of 
India, Ltd., then attempted to execute their 
decree against the judgment-debtor by sel- 
ling the mortgaged property and an objec- 
tion was raised by the Committee of Mana- 
gement for Gurdwaras at Amritsar to the 
sale of the property on the ground that the 
same had ‘been declared to be their pro- 
perty by the Tribunal. The committee fur- 
ther pleaded that the decree of Lala Kishen 
Chand was a nullity as the same had been 
passed without jurisdiction. Section 36, 
Sikh. Gurdwaras Act, says: | 

“No suit shall lie in any Court to question any- 
thing purporting to be dono by the Local Govern- 


ment, or by a Tribunal in exercise of any powers 
vested in it by or under this Act.” 

Section 37 provides: f 

“Bxeept as provided in this Act no Court shall 
pass any: order or grant any decree or execute 
wholly or partly. any order of decree, if the efect 
of such order, decree or execution would be incon- 
sistent with any decision of a Tribunal, or any order 
passed on oppeal, therefrom, under the provisions 
of this Part.” 

Ib is clear, therefore, that in the face of 
the decree of the Tribunal the Central Bank 
of India, Ltd., is not entitled to execute its 
decree by sale of the property in dispute, 
but the difficulty is that by a subsequent 
decree of a Subordinate Judge, which decree 
has not been set aside and all attempts to 
set it aside at the instance of the Commit- 
tee of Management for Gurdwaras at Amrit- 
sar have failed, the decree of the Tribunal 
has been declared to be invalid on the 
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ground of having been obtained by collu- 
sion and fraud, and this judgment of the 
Subordinate Judze is binding on the Com- 
mittee of Management of Gurdwaras at 
Amritsar as the committea was a party to 
the suit and h.d an opportunity to defend 
it by raising the plea as to the jurisdiction 
of the Subordinate Judge. They could have 
appealed from the ‘decree it they failed to 
have the ex parte decree set aside and 
finally they could have the decree revised 
relying upon ss. 35 and 37, Sikh Gurdwaras 
Act. 
The result is that a decree which is bind- 
ing on the appellants is still existing and 
that decree prevents thé executing Court 
from taking any notice of the decree of the 
Tribunal. The matter is not free from 
dificnity and there is an obvious 
conflict between the two decisions, the 
second of which seems to be wi hout 
jurisdiction but is binding on the appel- 
janis. I mean the decision of La'a Kishen 
Chand, Subordinate Judge. Still it is not 
open to the executing Court in these pro- 
ceedings to hold that that decision was with- 
out jurisdiction because if was given in a 
case in which the appellants had been im- 
pleaded. I hold, therefure, that the better 
view is that the decision of the Subordinate 
Judge at Amritsar prevents the appellants 
from raising the bar created by the deci-. 
sion of the tribunal. I dismiss this appeal 
but leave the pwties to bear their own 
costs. 
D. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Uivil Appeals Nos. 167, 163, 169 and 170 
of 1935 


June 9, 1936 
inne ey, J. 
SUDHANSU SEKHOR BAN ERJ E E—Dp- 
FENDANT—APPELLANT 


versus 
Rai KTRON CHANDRA ROY BAHADUR 
AND OTHERS— RESPONDENTS. 

Bengal Cess Act (IX of 1880), ss. 16, 14, 34—General 
scheme of Act—Cess — Necessity of paying whether 
property is rent-free or not — Landlord's return—in- 
clusion of rent-free land — Necessity of — Return 
under s. 16 read with s. 1i—Details to be furnished— 
Annual value of land must be included. 

According to the general schems of the Cess Act 
subject to cortain statutory exceptions, cess must be 
paid on all immovable property situate within any 
district, whether rent is paid in respect of such im- 
movable property or such property. is rent-free. 

The inclusion of the rent-free land in the landlord’s 
return under ss. 14 and 16 of the Bangal- Cess Act is 
a condition precedent to any liability which is im- 
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posed upon the holdef of rent-free land to pass cess in 
respect thereof. ‘ 

The Cess Act is ataxing statute and should, there- 
fore, be strictly construed. The annual value of the 
land is one ofthe most important details required 
to be furnished in the returns in the prescribed form 
as itis upon the basis of these returns that the 
valuation roll is prepared by the Collector under 
ss 34. When this is not contained in the petition, 
it cannot be regarded as a return under s. 16 read 
with s. 14 of the Act. 

Messrs. Prukash Chandra Pakrasi aud 
Susil Ranjan Ghose, for the Appellant. 

Messrs. Hemendra Chandra Sen and Suren- 
dra Nath Basu (Sr.), for the Respondents. 

Judgment.—These appeals arise with 
reference to certain suits brought by the 
plaintiffs for the recovery of cess from the 
defendant. Both the Courts below held that 
the defendant was liable in respect of the 
major part of the cess which: had been 
claimed. Tae facts of the case appear to 
be briefly as follows: The lands in respect 
of which cess has been claimed by ‘the 
Plaintiffs are admittedly nishkar or rent- 
free lands. Notices were issued in due 
course under ss. 14 and 16, Cess Act (Bengal 
Act LX of 1880). After the issue of the 
notices under s. 16 of the Act, the landlords 
did notsubmit returns in the form pres- 
eribed in schedule A to the Act, but, instead 
of doing so, sent some petitions to the 
Collector, in which they referred to the 
entries contained in the Record of Rights 
end suggested that the valuation for the 
purposes of the Cess Act should be made 
in accordance with those entries. The 
Collector thereupon proceeded to make a 
summary valuation of the rent-free land 
ander ss. 21 and 28, Cess Act. Subsequent- 
ty the valuation roll was duly published 
and notices were duly issued under ss. 52 
aud 54of the Act. It is admitted that the 
landlords have actually paid to the Col- 
lector the cess for which they are liable and 
they now seek to recover from the holders 
of the rent-free lands that portion of the 
zess which according to their allegation, is 
payable to them unders. 56 of the Act. 
The main point which has been urged by 
the learned Advocate for-the appellant in 
this case is that the landlords are not 

sntitled to recover any cess from the 
nolders of rent-free lands, because the 
rishkardar’s liability to pay cess to them 
jepends upon the observance by the land- 
ords of the procadure prescribed in Chap. 
cV, Cess Act, and, as this procedure has not 
been observed, they are under-no liabi‘i- 
y whatsoever inrespect of the cess which 
mas been claimed. : . 
-According ta the general scheme of the 
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Cess Act, subject to certain statutory ex- 
ceptions, cess must be«paid on all im- 
movable property situate within any dis- 
trict, whether reat is paid in respect of 
such immovable property or such proper- 
ty is rent-free. Chapter M, Cess Act, lays 
down the procedure to be observed gener- ` 
ally in connection with the valuation of lands . 
for the purposes of the Cess Act, and, under 
s. 16 of the Act read with s. 14, certain 
returns have ta be submitted to the Collector 
by the holders of estates or tenures the gross 
annual rental of which ex:eeds one hund- 
red rupees in the form prescribed in 
schedule A to the Act. The Act further lays 
down that, if no return is lodged in accord- - 
ance with the requirements of s. 16, the 
Collector may proceed tomake a summary 
valuation under s. 21. Fur.her, under s. 28, 
the Collector has summary powers of valu- . 
ation in connection with small estates, but 
it appears that, in the present case, this 
section has no application as the gross rental 
of the estate with which we are concerned 
exceeds Rs. 100. Section 34 of the Act pro- 
vides that: 
“Wheneverany valuation cr re-valuation is made 
under this Part, the Collector shall cause to be pre- 
“pared from the returns furnished tohim and from the ` 


valuation made by himin accordance with this Act a 
valuation roll of each estate.” 


And there follow certain provisions with - 
regard to’ the publication of the valuation 
roll. Chapter UI contains certain provi» 
sions with regard to the mode of the amount 
of cess which has been assessed under the’ 
valuation roll. In the cases out of which - 
these appeals arise the valuation of the.. 
lands in suit supports to have been. made 
under ss. 21 and 28 of the Act although, . 
as pointed out above, s. 28 is not appli- ` 
cable in view of the circumstances of the 
eases oat of which these appeals arise. It 
is, however, contended by the learned Advo-. 
caté for the appellant that even if it be 
admitted that any valuation was made by ° 
the Collector under s. 2! of the Act, such . 
valuation alone cannot be held to impose - 
any liability on the defendant as regards. 
the payment of cess because, when it is a 
question of valuing and assessing rent-free ` 
land, the procedure laid down under Chap. 
IV, of the Act must be followed, and the 
procedure prescribed by that Chapter is 
exhaustive as regards the valuation and as-_ 
sessment of rent-free land. - 

-Ohapter 1V is headed: ‘Valuation and 
Assessment of ` Lands held rent-free and 
Payment and Recovery of Cess in respect 
thereof.” It is then provided under ss. 50 
and 51, that in submitting their retyrng 
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in the form prescribed in schedule A, holders 
of estates or tenures must include all rent- 
free lands contained within the boundaries 
of their estates or tenures in the returns 
relating to those estates or tenures as the 
case maybe. It is then laid down that the 
holders of an estate or tenure 

“shall be bound to pay road cess and public works 
cess on the annual value of such lands at one half 
of the rates fixed under this Act for the levy of 


such cesses respectively inthe district generally for 
the year.” 


It would, therefore, appear to have been 
the intention of the legislature that ordinari- 
ly cess due from rent-free lands should be 
collected through the agency of the holders 
of estates or tenures within which such 
lands are situate and, provided such land 
had been included in their returns they 
would then be entitled to realize cess from 
the owners of the rent-free lands concerned. 
under ss.56 and 58 of the Act. It was, 

owever, necessary to provide that rent-free 
lands which had been omitted from the 
landlords’ returns should not escape liabili- 
ty to pay cess. Itis therefore laid down in 
s. 66, Chap. IV, that: 

“Notwithstanding anything in this Chapter contain- 
ed, the Collector may at any timecause 8 notice as 
mentioned in s. 16 to be served on the -holder of 
any rent-free land which he shall consider not to 
have entered in the return of any estate or tenure in 


which such land ought tohave been included under 
the provisions of s, 51.” 

-This section goes on to state: 

“And on service of such notice, the provisions of 
this Chapter shallno longer apply to such lands; 
“but the same consequenceg shall ensue and the same 
liabilities shall attach to the holderof such landas 
would have ensued and would have attached if such 
Jands have constituted a revenue-free estate.” 


In this connection, therefore, it is to be 
noted that, after service of a notice under 
s. 66, one of the consequences would be that, 
if no cess return were lodged by the nish- 
kardar, the Collector would be empowered to 
value rent-free lands summarily in accord- 
ance with procedure laid downin s. 21 of the 
Act, and further, a valuation roll of such 
lands would be prepared and” published in 
the manner provided by s. 34 and the 
following sections of the Act. Ins. 70 pro- 
Vision is made for the liabilities of holders 
of rent-free lands after the issue of notices 
- unders. 66 and it is further-provided in 
B. 71 that: 

“No owner orholder of rent-free land on whom a 
fiotice has been served by the Collector under s. 66 
or in respect of whose land an order has been made 
by the Collector under s. 68, shell be liable to have 
the land to which such notice or order refers in- 
cluded inany return ofan estate or tenure, or to pay 
any amount asroadceks or public works cess others 
wise than to the Collector or to some person appointed 
by himinthat behalf, =~ S 
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It follows from what I have already stated 
that, if Chap. 1V of the Act cannot be exact- 
ly described as containing a Gode of exhaus- 
tive procedure relating to the valuation and 
assessment of rent-free lands ior the par- 
poses of the Cess Act, il nevertheless 
prescribes certain essential conditions which 
must be observed as regards such lands 
before the general procedure prescribéd in 
Chaps. ILand III can be brought into opera- 
tion with reference thereto. In particular tLe 
provisions of Chap. IV, indicate that the 
valuation roll which is published by the 
Collector under s. 52 can only be prepared 
under s. 34 as regards rent-free lands which 
such lands have been included in the land- 
lords’ cess returns, that, unless they have 
been so included the owner or holderjof rent- 
fee land is not bound to pay cess to the 
holder of the estate or tenure: see s. 56 and, 
if the Collector wishes 10 realize cess from 
rent-free lands omitted from the returns 
andvalue such lands under the provisions of 
Ohap. II, he should issue a notice under s. 66. 
It is, however, argued by the learned Ad- 
vocate for the respondents that the petitions 
Exs. 23 Ato 23-E should be regarded zs 
valid returns under s. 14 read with s. 16, 
Cess Act. Iam not prepared, however, to hold 
that these petitions can possibly be regarded 
as return as required by the law. They 
merely refer to certain particulars con- 
tained in the Record of Rights and suggest 
that the assessment should be made on 
the basis of these particulars. Admittedly 
they are not in the form required by Schedule 
A to the Act and, in any event, they furnish 
no particulars relating to the annual value 
of the land. This is one of the most im- 
portant details required to be furnished in 
the returns in the prescribed form as it is 
upon the basis of these returns that the 
valuation roll is prepared by the Collector 
under s. 34. The Cess Act is a taxing statute 
and should therefore be strictly construed 
and, this being the case. 1 must hold 
that in no event, can the petitions Exs. 23-A. 
to 23-E be regarded as return under s. 16 
read with s. 14 of the Act. It is said that 
the Collector treated these petitions as 
returns for the purposes of the Act. In 
that case it is curious that he should have 
proceeded to ascertain the annual value 
of the nish kar lands partly, at any rates 
under s. 21 of the Act which can only be 
brought into operation, if no return has 
been made. It is, however, clear that, jm 
view of the mandatory requirements of the 
Act asto the form of the returns and the 
particulars that they should contain, kh 
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Collector had no jurisdiction to treat these 
Petitions as valid cess returns under ss. 14 
and 16 of the Act. 

It is then urged on behalf of the respon- 
dents that the Collector was compatent to 
ascertain the annual value of the reni-free 
lands under s. 21 even without issuing a 
notice under s. 66 of the Act. This part of 
the argument of the learned Advocate as- 
sumes that no return was actually made, 
and it is therefore somewhat inconsistent 
with his contention to the effect that the 
petitions Exs. 23-A to 23-E should be 
deemed to be valid returns. I have already 
indicated that in my view the general 
scheme of the Act demands that as regards 
rent-free lands, the special conditions pres- 
cribed by Chap. IV should be observed be- 

` fore the procedure luid down in Chap. IL 
can be brought into operation and, in this 
view of the case, the issue of a notice under 
s. 66 would bea condition precedent t9 the 
valuation under s. 21 of rent-free lands 
which had been omitted from the landlord's 
cess returns. If however it be assumed that 
the Collector was competent to make the 
valuation under e. 21 without issuing a 
notice under s. 63, such -valuation would not 
enable the landlords to realize cess from 
the defendants in view of my finding that 
‘the rent-free lands had not been included 
in their cess return. If such valuatioa 
were intended as a preliminary step toen- 


able the landlord to collect cess in respect ` 


of rent-free lands, it would be merely a 
` work of supererogation on the part of the 
Collector. It would not give him jurisdic- 
tion toissue the notice required by s. 52 
nor would it render the nishkardar liable to 
pay cess to the landlord under s. 56 as 
these sec‘ions expressly require that the 
rent-free lands should have been included 
in the landlord’s cess returns. It would 
appear, therefore, that the inclusion of the 
rent-free land in the landlord's return under 
ss. 14 and16 of the Act is a condition 
precedent to any liability which is imposed 
upon the holder of rent-free land to pay cess 
in respect thereof. : 

- Inthe case out of which these appeals 
arise, I have already said that the petitions 
Exs. 23-A to 23-14 cannot be regarded as 
returns which comply with the requirements 
of the Cess Act. This being the case, as 
the landlords must be deemed to have failed 
to include the nishkar lands in suit in their 
returns in the form in schedule A as required 
by s. 5l ofthe Act, the defendant does not 
appear to be under any liability to pay 


goss to the landlords. In this view of the. 
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case these Appeals must be allowed with. 
costs throughout. The judgments and 
decrees of the lower Appellate Courts are set 
aside and the plaintiff's suit will stand 
dismissed. Permission to file an appeal 


‘under s. 15, Letters Patent, is granted. - 


N. Appzals allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 609 of 1935 
October 28, 1935 
ADDISON AND ABDUL Ras IID, JJ. 
ARUR SINGH—Pratntirs—AP2BLLANT 
Versus 

Musammat SANTI AND OTAERS—DEFENDANTS 
— RESPONDENTS 

Mortgage — Mortgages in the Punjab not getting 


: mortgage recorded in Revenue Records — Mortgagor 


making alienations to persons who find property un- 
encumbered in Records —Morigagee, if estopped from 
‘challenging alienations—Hstoppel—Transfer of Pro- 
perty Act (IV of 1882), s. 41—Applizability. 
~ Inthe Punjab transfers may be oral and frequent- 
lyareso. For this reason more importance- isat- 
tached to the Revenue Records inthe Punjab than 
in other provinces as in them transfers must 
usually be by means of registered deed. The search- 
ing of the registration records therefore in the case 
of agricultural land is not a practice commonly done. 
What is looked at is the entry in the Revenue Records. 
Consequently, where a mortgagee of agricultural 
land did not take steps to get possession for a long 
period nor did he havehis mortgage mutated in the 
revenue papers, and thus allowed the mortgagor to 
make alienations, the mortgagee cannot question the 
alienations made to persons who from the Revenue 
Records found the property free from ancumbrance, 
The provisions of s. 41, Transfer of Property Act, 
apply. Mahomed Din v. Sardar Bibi(1), referred to. 
Ram Das v. Kannamal (2) and Chettyar Firm v.. 
Maung Kyaing (3), relied on, Narayan v.. Puru- 
shottam (4), dissented from. 8 


S. O. A. from the decree of the District 
Judge, Amritsar, dated December 11, 
1934. 

‘Lala Chiranjiva Lal, for the Appellant. 

a J. L. Kapur, for Respondents Nos. 3 
to 6. 

Mr. S. L. Puri, for Mansa Ram and 
Mohammad Hussain. è 


Addison, J.--Two questions have been 
argued in this second appeal. .The first 
is with reference to Khasra No. 2145 min. 
The suit was dismissed as regards this 
khasra number on the ground that Moham- 
mad Hussain had not been made a defen- 
dant until the suit was barred by -limita- 
tion. The lower Appellate Court held 
that he wis in possession of the land 
and there was a registered deed of transfer 


executed in his favour. In these circum 
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stances, it cannot be said that the decision 
is wrong. The suit was also dismissed 
with respect to Khasra No. 2138 as well 
as Khasra No. 2145 min. On an applica- 
tion of the principle underlying s. 41, 
Transfer of Property Act. The plaintiff 
sued for possession as a mortgagee and 
there is no question that he was entitled 
to take possession under his mortgage. The 
land was agricultural land. He took no 
steps to get possession for a very long 
period, neither did he have his mortgage 
mutated in the revenue papers. This al- 
lowed the mortgagor to sell various parts 
of his holding to the other defendants. 
On these grounds it was held that under 
the principletunderlying s. 41 the plaintiff 
was entitled to no relief as regards these 
Khasra numbers. [t was said in Mohammad 
Din v. Sardar Bibi (1) that: 
_ “Where the revenue entries show a person as 
the sole proprietor of a certain land and there 
are no other circumstances leading the pur- 
chaser of such land -from the proprietor to go 
behind the revenue records and make any fur- 
ther enquiry, the vendees are fully protected by 
‘the principle underlying s. 41.” 
In the Punjab transfers may be oral and 
frequently are so. For this reason more im- 
` portance is attached to the Revenue Records 
jn the Punjab than in the other provinces 
asin them transfers must usually be by 
means of registered deed. The searching 
of the registration records therefore in 
the case of agricultural land is not a 
‘practice commonly done. What is looked 
at is the entry in the Revenue Records 
‘and in the present case the entry showed 
< that the land was unencumbered. The plain» 
tiff waited till the period of limitation had 
nearly expired andso allowed his mortgagor 
to dispose of the land -on which houses 
also were built by the transferees. Ram 
‘Das v. Kannamal (2), is an authority for 
the proposition that the mortgagor may 
be unableto hold himself out as the os- 
tensible owner by negligence on the part of 
the mortgagee (vide p.125 oí the report). 
‘Another Rangoon decision is Chettyar Firm 
v. Maung Kyaing (3), where a lessee was 
similarly held estopped from setting up 
his lease against subsequent transfereesfrom 


his lessor. Narayan v. Purushotam 134 Ind.’ 


Cas. 676 (4), is a decision to the opposite 
effect, but we prefer to follow the other 


. (1)A IR 1927 Lah. 666; 103 Ind. Cas. 45. 
(2)7 R 110; 117 Ind. Cas, 245; A I R1929 Rang. 


§1. 
(3) A IR 1929 Rang. 333; 119 Ind. Cas, 217; 7R 276; 
Ind. Rul. (1929) Rang. 297, 
(4) 134 Ind. Cas. 676; A I R 1931 Nag. 144; 27 NLR 
344; Ind, Rul. (1931) Nag. 164. 
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decisions and to hold that in this case the 
provisions of s. 41, Transfer of Property 
Act, apply. For the reasons given, we dis- 
miss the appeal with cosis. 

N. Appeal dismi-sed. 


RANGOON HIGH COURT 
Civil Revision No. 209 of 1936 
August 5, 1936 
Roserts, O. J. AND DUNK ey, J. 
RATILAL JAMNADAS MEHTA— 
APPLICANT 
versus 
PRAGJ“E—Opposite Panty 

Rangoon Small Cause Court Rules, 1922, r. 101— 
Rule, if ultra vires and to what extent—Limitation 
Act (IX of 1908), Sch. I, Art, 159. 

Rule 101, Rangoon Small Cause Court Rules, is 
ultra vires to the extent that it conflicts with the 
provisions of Art. 159, Sch, I, Limitation Act. Abdul 
Ganny v. I. M. Russell (1), relied to. ae 

C. R. against the decree of the Small 
TEN Court, Rangoon, dated May 19, 
1936. 

Mr. Chakravarti, for the Applivant. 

Mr. Dangali, for the Opposite Party. 

Dunkley, J.—This is an application, 
under the provisions of s. 25, Rangoon 
Small Cause Courts Act, to reviss a judg- 
mentand decree of the learned Second 
Judge of that Court. The suit was brought 
by the plaintiff-respondent against the 
defendant-applicant on a negotiable instru- 
ment, under the summary procedure in ° 
suits on negotiable instruments contained ` 
in Part 3, Rangoon Small Cause Court 
Rules of 1922. Under the provisions of 
sub-r. (2), r. 100 of these rules, the defend- 
ant isnot permitted to appearor defend 
the suit unless he obtains the leave of the 
Court to appear and defend, provided that 
sofarasa resident of Rangoon is concern- 
ed, be has been served with summons at 
least five clear days before the returnable 
date of the summons. Under the provisions 
of sub-r. (1), r. 101, if the defendant desires 
to appear and defend, he must apply by a 
written application supported by affidavits 
for leave of the Court but the application 
and affidavits must be filed in the office 
of the Registrar not later than three clear 
days before the day fixed for the defend- 
ant’s appearance. 


Now, in the suit out of which the pre- 
sent revision arises summons issued for 
service on the defendant-applicant was 
returnable on May 14, 1936,and that was 
the date fixed for his appearance. ‘Lhe 
summons was served on him on May Tẹ 
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1936. The application for leave to appear 
and defend was filed in the office of the 
Registrar on May 12. As this latter date 
was within three days of the date fixed for 
the defendant's appearance, their appli- 
cation for leave to appear and defend 
was rejected by the learned Second 
Judge, and tke suit was decreed. On 
behalf cf the applicant it is contended 
that the provisions of cl. 2, sub-r. (1), r. 101, 
to the effect that the application with 
supporling affidavits for leave to appear 


and defend must be filed in. the. office -of- 


the Registrar not later than three clear 
days before the date fixed for the defend- 
ant’s appearance, ate ultra vires in that 
they conflict with the provisions of Art. 159, 
Sch. 1, Limitation Act. That the provisions 
-Of this clause do prescribe a shorter period 
of limitation for an application for leave 
to appear and defend than that prescribed 
by the Limitation Act cannot be gainsaid, 
Article 159 is as follows : i 
For leave to appear 


-and defend a suit un- < When the 
der the summary pio- Ten days. summons 
eedure referred to in is served. 


8. 128 (2) (7) or under 
0, XXXVII of thesame 
Code. 

The combined effect of rr. 100 and 101, 
Rangoon Small Cause Court Rules is, in a 
suit tried under the summary procedure, 
-to make the period allowed between the 

- Service of summons and the filing of the 
application for leave to appear and defend 
as short as two days-in some cases, and 
therefore, it is clear that the provisions 

..of these rules are contrary to those of Art. 
159, which gives a period of ten days 
during which such an application can be 
made. On behalf of the plaintiff-respondent 
B. 29, Limitation Act, is called in aid. The 
effect of the provisions of this section is 
that when a period of limitation is prescribed 
by aspecial or local law, which period is 
_different from the period under the Limi- 
tation Act for the same suit, appeal or 
application, then the period applicable 
shall be that laid down by the special or 
local law. It is contended that under 

« 8.31, Rangoon Small Cause Courts Act, the 
rules contained in Sch. [ of the Act, have 

` the same effect as if they were part of the 
Act itself, and consequently that this 

* section makes the rules in Sch. I a “special 

: or local law,” within the meaning of s. 29, 
Limitation Act, and, therefore, that the 


period of limitation laid down in Art. 159- 


-is superseded by. the period of limita- 
«tion laid down in rr, 100 and 101,- when 
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read together. Section 31, Rangoon Small 
Cause Courts Act, enacts that: 

“The rules in Sch. I shall have effect as if.enacted 
in the body of the Act until annulledor altered in 
accordance with the provisions of s. 32.” 
and, therefore, it would appear that the 
contention which has been advanced on 
behalf of the respondent ‘could not be 
resisted if the rules in question had pro- 
perly and legally been made under the 
provisions of 5.31. But this is not so, for 
this section applies only to the rules origin- 
ally contained in Sch. I of the Act, enacted 
by the legislature as partof the Act, and 
to any subsequent rules added to that 
schedule under the powers conferred by 
s. 32. The original Sch. Itothe Rangoon 
Small Cause Courts Act (Burma Act VIT of 
1920), contained only 16 rules, and these 
rules referred to a single subject, namely 
the recovery of possession of immovable 
property. The rules which are now print- 
ed as Sch. I tothe Act consist of 111 rules, 
which are divided into four parts. Part 2 
contains the rules referring to the recovery 
of possession of immovable property, and, 
therefore, the rules which succeed those 
originally enacted as part of the Act, and 
Part 3containsthe rules for summary pro- 
cedure in suits on negotiable instruments. 
These rules, which are not printed as 
Sch. I.of the Act, were issued by the Chief 
Court of Lower Burma with the approval 
of the Local Government by Notification 


“No. 22, (schedule) dated March 27, 1922. 


Consequently, the rules are not part of 
Sch. I as enacted inthe original Act and, 
therefore, they cannot under s. 31 of the 
Act, have effect as if enacted in the body 
of the Act unless they are rules which were 
originally made as part ofthe Act or were 
subsequently made under the powers con- 
ferred by's. 32. 


Under s. 32 the late Chief Oourt of 
Lower Burma had—and the present High 
Court has—power to alter or annul the 
rules contained in Sch. I to the Act in 
certain respects only. Under sub-s. (1), 
s. 32 rules can be made to provide for 
the exercise by one or more of the Judges 
of the Court any powers conferred on the 
Jourt by the Act or any other enactment 
for the time being in force. Under sub-s. 
(2) rules can be made to regulate the 
procedure of the Court in the exercise of 
its jurisdiction under Chap. V, that is, the 
chapter relating to the recovery of pos- 
session of immovable property, and such 
tules may annul, alter or add to all or 
any of the rules in the original. Seh. 1. 


a 
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Under sub-s, (3) rules can be made to 
provide for the delegation to any minis- 
terial officer of the Court of any non-judicial 
or quasi-judicial duties. These are the only 
rule-making powers which were conferred 
upon the Chief Court by the Act, and 
they do not include power to make rules 
for the procedure of the Court except in 
the exercise of its special jurisdiction in 
ejectment. They do not include a power 
tomake rules for summary procedure in 
the trial of suits on negotiable instruments. 
Tt would appear that at the time when 
the late Chief Court issued its notification 
of 1922 it was recognized that all the rules 
contained in that notification could not 
validly be made under s. 32, Rangoon 
Small Cause Courts Act, for the preamble 
of the notification reads as follows :` 

“In exercise of the powers conferred thereon by 
s. 32,Rangoon Small Cause Courts Act, 1920, and 
under s. 122, Oivil Procedure Code, 1908, of all other 
powers hereunto enabling and with the previous 
approval of the Local Government, the Chief Court 
makes thefollowing rules” 
and soon; consequently in order to make 
the rules contained in this notification, it 
was necessary for the Chief Court to call 
in aid its rule-making powers, not only 
under the Rangoon Small Cause Courts 
Act, but also under the Code of Civil 
Procedure and these rules were made in 
accordance with the procedure laid down 
in Part 10, Civil Procedure Code, and have 
been included in Sch.'I of that Code as 
9. LIT. Strictly speaking, the only rules 
which were made under s. 32, Rangoon 
Small Cause Courts Act, are those contained 
in Part 2 of the rules, and there alone 
should have been published as Sch. I of the 
Act; the remaining rules should have been 
published as O. LII, Sch. T, Civil Procedure 
Code, and the rules in Part 2 should have 
been excluded from that order. But pre- 
sumably all the rules were published 
both in Sch. I to the Act, and in O. LIM, 
of the Code as a matter of convenience. 

It is plain that Part 2 of the rules could 
be made under the rule-making powers 
conferred by s. 32, Rengoon Small Cause 
Courts Act, whereas, on the other hand, the 
rules in Part 3 could not be made under 
s. 32 of the Act, but clearly could be 
made, under the powers conferred by s. 122, 
read with s. 123 (2) (f), Civil Procedure Code. 
It, therefere, must be heldthat the rules 
now in question were made in exercise of 
the powers conferred by s. 122 read with 
s. 128 (2) (f), Oivil Procedure Code, and 
not in exercise of the powers conferred by 
B. 32, Rangoon Small Cause Courts Act. 
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But Art. 159, Sch. I, Limitation Act, 
specifically mentions “the summary pro- 
cedure referred to ins. 123 (2) (f), Civil 
Procedure Code,” and, therefore, this article 
is applicab!e to applications for leave to ap- 
pear and defend under these rules. Since 
itis clear that the rules in Part 3 must 
have been made under the Code of Civil 
Procedure Code, the present application 
is concluded in favour of the defendant- 
applicant by the ruling of a Full Bench 
of this Court in Abdul Ganny v. I. M. 
Russell (1) in which case it was held that 
the High Court, acting under its rule-mak- 
ing powers under s. 122, Civil Procedure 
Code, is not entitled by such rules. to 
abregate or vary the periods of limitation 
set cut in the Limitation Act in respect of 


. proceedings to which that Act applies. 


Consequently, it must be held that r. 101, 
Rangoon Small Cause Court Rules, is 
ultra vires to the extent that it conflicts 
with the provisions of Art. 159, Sch. I, 
Limitation Act. 

This application must, therefore, be 
allowed, the suit is restored to the file, 
and the learned Second Judge of the 
Small Cause Court is directed to take into 
consideration the application of the appli- 
cant forleave to appear and defend the 
suit and to pass orders thereon upon its 
merits. The applicant is entitled to his 
costs of this application as against the 
respondent, Advocate’s fees seven gold 
mohurs. ` 

Roberts, C. J.—I concur. 

N Application allowed. 


(1) 8 Rang. 380; A I R 1930 Rang, 228; 127 Ind. Cas, 
161; Ind. Rul. (1930) Rang. 337 (F B). 





LAHORE HIGH COURT 
Civil Reference No. 65 of 1935 
February 10, 1936 
ADDISON ANG ABDUL RASHID, JJ. 
MIAN CHANNU FACTORIES UNION— 
PETITIONER 


versus 

COMMISSIONER or INCOME TAX, 

PUNJAB - Opposite PARTY. , 
Income Taz Act (XI of 1922), s. 3—Partnership of 
firmsand undivided Hindu_family—Shares inter sə 
not mentioned in deed — Whether “firm” or “other 

association of individuals.” i 
A firm isa mere group of individuals, and a firm, 
as such, cannot legally be a partner in another firm, 
Where a partnership Union purports to consist of 
two firms and one Hindu undivided family, and the 
shares of the members of the firm, inter se, are not 
mentioned in the deed of partnership, while this 
partnership is undoubtedly a trading concern, it 
cannot fall within the definition of the word “firm” as 


1, 
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given in the Income Tax Act. It is more appropriate 
to regard it as “other Association of Individuals, ” 


C. Ref. from the Commissioner of Income- ` 


tax, Punjab, N.-W. F. and Delhi Provinces, 
Lahore, dated October 25, 1935. ~ 


Messrs. M. L. Sethi and J. G. Sethi, for 
the Assessees—Petitioner. f 

Messrs. J. N. Aggarwal and S. M. Sikri, 
for the Commissioner of Incoms-tax. 


Order.—This a reference under s. 66 (2), 
Income Tax Act. The Commissioner of 
Income-tax, Punjab, has formulated the fol- 
lowing questions of law for the opinion of 
this Court: (1) whether on the facts of the 
case, the assessees were chargeable to tax 
under s. 3, Income Tax Act: (2) whether the 
assessees were Lo be dealt with asa “firm” 
oras an “association of individuals,” (3) 
whether registration under s. 26-A could 
be granted or not; (4) whether, in the cir- 
cumstances of the case interest paid tə 
partners was an allowable deduction under 
s. 10 (2) (iii). The Mian Channu Factories 
Union (hereinafter called the assessees) 
were assessed for the year 1933-34 on an in- 
come of Rs. 39,969 in the status of an “as- 
sociation of individuals." This Union was 
constituted by means of a deed of partner- 
ship dated September 13, 1931. There were 
three pattners according to the partner- 
ship deed, namely the firm of Dhanpat 
Mal-Diwan Chand, the firm of Ujjal Singh- 
Ajaib Singh and the Hindu undivided 
family of Dhanpat Mal-Bhagwan Das des- 


-eribed’as the first, the second and third 


party, and owning 70, 60 and 75 shares in 
the partnership respectively. It was pro- 
vided in the deed that all the goods pur- 
chased by the partnership, shall be sent to 
all the three factories for ginning in pro- 
portion to their respective shares and that 
each factory shall charge Rs. 10 per bale 
for ginning. The factory ginning was to 
keep Rs. 5-8 per bale and pay Rs. 4-8 
to the partnership. At the end of the 
year, the profis made by the partnership 
was to be divided between the partners in 
accordance with their respective shares. 
Any amount remaining unrealized from a 


- purchaser or an arthi was to be borne by 
the partnership. The partnership was to, 


pay the employees and the ginning charges 
were to be debited to each factory after the 
whole lot was pressed. 

In view of the above-mentioned provi- 
sions of the deed of partnership it is clear 


that the Union was a trading concern, and’ 


as such, liable to assessment on its profits. 
In the case reported as Pannajzi Devichand 
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v. Senaji Kapurchand (1), four unregister- 
ed firms entered into a partnership to pur- 
chase certain goods, to sell them at different 
times and divide the profits, and it appear- 
ed that the total number of members of 
all the firms together came to twenty-two, 
but the partnership was not registered 
under the Indian Companies Act. On & 
suit instituted by three of the firms against 
the fourth for dissolution of partnership 
and taking of partnership accounts, it was 
held that the transaction was a business 
within s. 4, cl. 2, Companies Act, and not 
a single venture falling outside the section. 
It was further held that for purposes of 
registration required by s 4, cl. 2 ofthe 
Act, each of the unregistered firms cannok 
be regarded as a single legal entity; that 
“persons” under s. 4, cl. 2, denotes indivi- 
duals and does not include bodies of indi- 
viduals. This decision was affirmed by 
their Lordships of the Privy Council: Senajt 
Kapurchand v. Pannaji Devichand (2). 

It is well settled that a firmis a mere 
group of individuals, and that a firm as 
such cannot legally be a partner in another 
firm. Jn the present case the Mian Channu 
Factories Union purports to consist of 
two firms andone Hindu undivided family. 
The shares of the members of the firm 
Dhanpat Mal-Bhagwan Das and those of 
Ujjal Singh-Ajab Singh inter se, are not 
mentioned in this deed of partnership. 
While this partnership is undoubtedly a 
trading concern, it does not appear to ug 
to fall within the definition of the word 
“firm” as given in the Income Tax Act. 
It is more appropriate to regard it as 
“Other Association of Individuals.” In view 
of our finding that the Union is not a firm, 
the question of registration really does not 
arise. In any case, even if the Union is 
held to be a firm, it cannot be registered 
as the individual shares of the different 
members of the firm constituting the part- 
nership are not mentioned in the deed. 

With regard to interest it is provided 
in the deed of partnership that each fac- 
tory shall invest its own capital for 
the purchase and sale of goods and 
shall get interest at the rate of Rs. 10 
per cent. per mensem. The money thus 
used by the different partners cannot be con- 
sidered to be capital borrowed for the pur- 
poses of the business within the meaning 
of s. 10 (2) (iii). For the reasons given 

(1) 50 M 175; 99 Ind. Cas. 640; A IR 1927 Mad. 123; 
51M L J 667; 24 L W.752. 

(2) 340 W N 1107; 128 Ind. Cas. 429; A I.R 1930 
P © 300; Ind. Rul. (1930) P O 333; 59 M_L J 435; 32 L 
W 646; 32 Bom. LR 1607; 520 LJ 558 (PO). 
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“above, we answer the first question in the 


affirmative. With respect to the second 


` question, we hold that assessees must be 


regarded as an “association of individuals.” 
The third and the fourth questions are 


- answered in the negative. The assessees 
- shall pry the costs of the Commissioner in 


RT toe 


for : 
: plaintiff to recover money with 
: action independently of pro-note. 


` arises from the fact that 


this Court. 


p. Answer accordingly. 





CALCUTTA HIGH COURT 
Civil Appeal No 1483 of 1933 
August 16, 1935 4 
R. C. MITTER, J. 
MAHATABUDDIN MIA—P tatntire— 
APPEELANT 


Versus 
MUHAMMAD NAZIRJODDAR— 

—DEFENDANT—RESPONDENT a 
Promissory note—Note insufficiently stamped—Suit 
med Proof of payment to defendant—Right of 
anterest—Cause of 
An implied contract to re-pay moncy lent always 
the money is lent, even 


’ though no éxpress promise, either written or verbal, 


` igmade to re-pay it. 


The fact that money has been 
lent therefore gives a cause of action to the plaintiff 
whichis independent of the promissory note. As 
goon as the plaintiff in such a case proves that he 
paidtothe defendant a sum of money by way of 
joan, he is entitled to get back the money lent with 


_ interest, though the prothissory note cannot be intro- 


ato 


duced in evidence on the ground of _ insufficiency of 
the stamps. Pramatha Nath Sanyal v. Dwarka Nath 
Dey (1), Sheikh Akbar v. Sheikh Khan (2), Abdul 
Rabhani v. Shyam Lal Thapa (3) and East Bengal 
Commercial Bank, Ltd. v. Surendra Narayan Saha (4), 
relied on. 

C. A. from the appellate decree. of the 
Additional District Judge, Jessor-Khulna, 
dated May 1, 1933. 

Dr. Basak and Mr. Narendra Krishna 
Bose, forthe Appellant. 

Dr. Mukherjee, for the Respondent. 

Judgment.—The plaintifi’s case is that 
on Chaitra 14, 1334, corresponding to March 
28, 1928, the defendant borrowed from him 
a sum of Rs. 629 and executed in his favour 
a promissory note for the said sum of 
money on the same date with a stipulation 
to pay interest at Rs. 3-2-0 per cent. per 
month. He filed hissuit on March 5, 1931, 
and in the plaint as originally filed, he 
based his claimon the promissory note. 
But as the promissory note was insufficient- 
ly stamped andso inadmissible in evi- 
dence, he applied for amendment of the 
plaint. The said application for amend- 
ment was allowed by tha Court on February 
25, 1932. The amended plaint proceeded 
upon the footing that the plaintiff was en- 
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titled toreecver back the money lent in” 
dependently of the promissory note. The 
learned Munsif held that the sum of Rs. 629 
had in fact been lent by the plaintiff to 
the defendant. He accordingly made a 
decree in favcur of the plaintiff for Rs. 629 
but reduced the rate of interest to Re. 1-4-0 
per cent. per month. At the trial the 
plaintiff led evidence to prove not only the 
advance of the said money tothe defen- 
dant by way of loan but went a step further 
and altempted to prove that before the 
promissory note was executed, the defend- 
ant madea verbal promiseto re-pay the 
amount with interest at the rate of Rs. 
3-2-0 per cent. per month. The defendant 
preferred an appeal to the learned District 
Judge. The said appeal was heard by the 
learned Additional District Judge. The 
learned Judge held that the evidence of an 
independent oral promise by the defendant 
to re-pay the money with interest was un- 
reliable. He held that-such being the case 
the plaintiff could not recover except with 
the aid of the promissory note which could 
not be admitted in evidence as it was in- 
sufficiently stamped. He accordingly dis- 
missed the plaintiff's suit without record- 
ing any finding asto whether the defend- 
ant took Rs. 629 from the plaintiff as a 
loan, 

Inmy judgment the learned Judge is 
wrong in his views. He seems to labour 
under the impression that the plaintiff, in 
order to succeed on the plaint as amended 
was required to prove an independent exe 
press contract prior to the execution of the 
promissory note, The law as laid down in 
the cases of this Court, however, is that the 
plaintiff is entitled to recover if he has as 
cause of action independent of the promis- 
sory note. Sir Comer Petheram, ©. J 
pointed out in Pramatha Nath Sanyal v. 
Dwarka Nath Dey (1), where the observa. 
tion of Garth, O. J., in Sheikh Akbar v, 
Sheikh Khan (2), was considered and ex 
plained that: : 

“An implied contract tore-pay money lent always 
arises from the fact that the money jia lent evem 


though no express promise, either writtenor verbal 
is made tore-pay it.” 


The fact that money has been lent, there- 
fore, gives a cause of action to the plaintiff 
which is independent of the promissory note. 
In my judgment as soon as the plaintiff im 
such a case pravesthat he paid to the de: 
fendant asum of money by way of loan 
he is entitled to get back the money lent 
with interest though the promissory. note 

(1) 23 0 251 


(2) 7 C 256; BOL R 528, 
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cannot be introduced in evidence on the 
ground of insufficiency ofthe stamps. The 
view Iam taking is in accord with the 
preponderance of authority of this Court 
which have been reviewed in the judgment 
of Mukherjee, J, in Abdul Rabbani v. 
Shyam Lal -Thapa (3), and in the judgment 
of Sir Harold Derbyshire, O. J. in East 
Bengal Commercial Bank, Ltd. v. Sue 
rendra Narayan Saha (4). I accord- 
ingly set aside the judgment and decree 
of the lower Appellate Court and remand 
the appeal to that Court so that the appeal 
may be decided in accordance with the ob- 
servations made above. The most impor- 
tant point for that Court to consider would 
be whether the plaintiff had paid to the 
defendant the sum of Rs. 629 or any sum 
by way of loan. If it answers the said 
question in the affirmative, it will confirm 


1" the decree of the Munsif. The appeal is 


ne 


accordingly sllowed and the case remanded 
to the lower Appellate Court. The costs of 


, this appeal to abide the result. 


N. Appeal allowed. 
(3) 34 OW N 554; 128 Ind Cas. 194. ; 
(4) 164 Ind, Cas, 773; 39C W N 1235; 9 RO 303. 





MADRAS HIGH COURT’ 
Letters Patent Appeal No. 33 of 1935 
July 29, 1936 
Buen anp K B. Menon, JJ. 
MULLANGI RAMAYYA AND OTAERS 
—PLAINTIFFS— APPELLANTS 
VETSUS 
THONDAPU BAPANAMMA AND ANOTHER 


—DEFENDANTS—RESPONDENTS - 
Hindu Law—Widow—Surrender of estate after 


A alienation of a portion—Validity. 


A Hindu widow does not become incompetent to 


make a valid surrender of her estate to the next re- - 


versioner merely because she had already alienated 
certain portionsof tbe estate of her husband. San- 
karambody Vijiaraghava Chariar v. Ramanuja 
Chariar (1), distinguished. 

Where any portion of what was once the estate 
of the husband hasceased legally to belong to it 
by reason of an alienation binding upon the estate, 
the conception of the entirety of the estate to be 
surrendered must reasonably be applied only tothe 
existing estate. ee: 

L. P. A. against the judgment of Mr. 
Justice Varadachariar, dated February 26, 
1935, and passed in Second Appeal No. 
338 of 1931 (A. S.No. 135 of 1926 on the 
file of the District Court of East Godavari, 


O. S. No. 92 cf 1924, on the file of the Court” 


of the Subordinate Judge, Rajamundry. 
Messrs. Ch. Raghava Rao and M. Sree- 
rama Murthy, for the Appellants. ` 
Mr. G. Lakshmanna, -for the Respond- 
ents, ; : í 
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Burn, J.—This is an appeal from the \~ 


judgment of Mr. Justice Varadachariar “in 
Second Appeal No.338 of 1931. The acts 
have been clearly set out in the jadgment of 
the lower Courts and in the judgment of our 
learned brother and need not be repeated. 
Mr. Ch. Raghava Rao fer the appellants 
who were the plaintiffs in the suit has con- 
tended again before us that the surrender 
by Sitamma in favour of her daughter's 
son now deceased who was the husband of 
the lst defendant was invalid. This is put 
upon iwo grounds. In the first place it is 
said that the surrender was only partial be- 
cause the deed of surrender executed by 
Sitamma, Ex. J; did not contain Survey No. 
345,,anitem ofland got in exchange by 
Gangaraju himself before he died. Exhibit 
I contains Suvey No. 260-3-A. which was 
survey number given up by Gangaraju 
when he obtained Survey No. 345 in ex- 
change. Since one item of tke estate of the 
husband was not surrendered by the widow 
it is contended that the surrerider as a 
whole was invalid. The other ground is 
that admittedly, the widow Sitamma had 
made alienations by way of sale of other 
portions of the estate of her husband which 
cametoher aflerhis death and that she 
thereby became incompetent to make any 
surrender in favour of the nearest reversion- 
er. Our learned brother, Varadachariar, J., 
found against the appellants’ contention 
and this Letters Patent Appeal preferred 
with the léave of the learned-Judge. 

With regard to Survey No. 345 our learned 
brother made a slight slip when he ‘stated 
that both the lower Courts had accepted the 
reason given on behalf of the defendants 
for including in the surrender deed -Survey 
No. 260-3-A instead of Survey No. 345. The 
learned District Judge said that the expla- 
nation given on, behalf of the defendants 
might be true or might not. He did not ex- 
pressly accept the explanation. We agree, 
however, with Mr. Lakshmanna for the res- 
pondents that this slight mistake in the 
judgment of our learned brother is not a 
matter of anyimportance. Exhibit [ shows 
that the widow Sitamma meant to surren- 
der in favour of her daughter's son the 
whole of her husband's estate remaining 
in her control. There is evidence that 
Survey No. 345 also was handed over to her 
danghter'’s son and that he-remeined in en- 


“joyment of it thereafter. We see no reason 


to suppose that this transfer of possession 
to Sitamma’s daughter’s son was not made 
in pursuance of the widow's intention to 
surrender her husband's estate, This isa 
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point of fact, and since we think that 
it is clear beyond the possibility of any 

oubt, we cannot accept the suggestion 
made on behalf of the appallants that this 
question should be remanded to the lower 
Appellate Court fora finding. 

With regard to the other contention that 
the widow became incompetent to make a 


surrender because she had already alienat- 


ed certain portions of the esta‘e of her hus- 
band inher hands, we cannot accept it. 
Our Jearned brother has dealt very fully 
with the matter and we agree with his 
reasoning and with his conclusion. The 
only case which tends to support the posi- 
tion taken by Mr. Raghava Rao in this 
appeal isthat of Sankarambody Vijiara- 
ghava Chariar v. Ramanuja Chariar (1), 
In that decision, Phillips and Odgers, JJ., 
referred tothe decision of the Privy Council 
in Rangaswami Goundan: v. Nachiappa 
Goundan ‘2) and proceeded to apply the 
principle. They said: 

“To apply this principle it is clear that when the 
widow purported to surrender her estate she did 
not and could not surrender the whole of her 
husband's estate so asto efface herself entirely, 
The previous alienations were her own act and she 
could nct get ridof them. To thatextent she was 
unable to surrender the wholeof the estate and, 


therefore, the surrender which she purported to 
make is invalid.” 
the 


This they said was view taken in 
Sakharam Bala Nikam v. Thama Bala 
Nikam (3). It is necessary, however, to 
point out, as our learned brother. Varada- 
chariar, J., did that in the case of Sanka- 
rambody Vijiaraghava Chariar v. Rama- 
nuja Chariar (1), it was admitted that at 
any rate one ofthe alienations made by 
the widow before she purported to surren- 
der her husband's estate to the nearest re- 
versioner had been found to be invalid, 
and in the Bombay case, the widow after 
first purporting to make a gift of practi- 
cally the whole of her husband's estate pro- 
ceeded thereafter to purport to surrender 
the whole of it to the nearest reversioner in- 
cluding the property already gifted away 
by her. It is obvious that those facts are 
very dissimilar from the facts in this case. 
Here it has never been contended that the 
alienations made by Sitamma were invalid 
and not binding’ upon the  reversioner. 
Mr. Raghava Rao suggests indeed that this 

(H55MLI 859; 114 Ind. Cas, 233; (1928)M WN 
540: A I R 1929 Mad 37; 29 L W 95. 

(2) 461 A 72; 50 Ind. Cas 498; 36 M L J 493;17 A 
L J536; 29 0L J539; 21 Bom. L R 640; 230W N 
777; (1919) M W N 262; 42 M 523; 26 MLT 5; 10 
LW 105;1 U PLR 66 (PO) : 

(3) 51 B 1019: 107 Ind, Cas. 265; 29 Bom. L R 1571; 
ATR 1928 Bom, 26. 
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point also ought to be referred to the lower 
Courts for a finding, but we are clear that 
there is necessity to dothat. There is evi- 
dence on behalf of the defendants that the 
alienations made by Sitamma were made 
in order to discharge her husband's debts. 
This was not contradicted and the witnesses 
who gave it were not cross-examined on the 
point. We, therefore, hold that it is a ques- 
tion of fact which is concluded. Those 
alienations being valid, we think ourlearn- 
ed brother Varadachariar, J., was un- 
doubtedly right in holding that those items 
of property ceased to be part of the estate 
of Sitamma's husband in her hands. That 
being so, we fail to see why those aliena- 
tions shculd render her incompetent ta 
make a surrender of the whole of her in- 
terest in what remained of her husband's 
estate. As our learned brother put it 

“whenever any portion of what was once the 
estate of the husband has ceased legally to 
belong to it, by reason of an alienation binding 
uponthe estatethe conception of the entirety of 
the estate to surrender must reasonably be applied 
only to the existing estate.” 

We do not think that there is anything 
in the observations of their Lordships of the 
Privy Council tosupport the view that where 
an alienation by a widow has been made 
for purposes binding upon the estate of 
the reversioners, the widow becomes incompe- 
tent to surrender the whole of her interest 
in whatremains. Their Lordships, as our 
learned brother pointed oul, have laid em- 
phasis upon the necessity for the surrender 
of the whole interest of the widow. Par- 
ticularly, they lay stress upon the necessi- 
ty for seeing that the widow is not carry- 
ing out a mere device to divide the estate 
between herself and the reversioner andis 
not reserving for herself any interest in the 
estate. These requisites are completely 
carried out in the case before us. Sitamma 
undoubtedly surrendered everything, re- 
taining nothing for herself. For these 
reasons, this appeal must be dismissed with 
costs. 

A. Appeal dismissed. 
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Beaumont, O. J. AND DIVATIA, J. 
MALLAPPA GURUPADAPA BELVAL- 
DAV AR—PLAINTIER—APPELLANT 
VETsSus 
ANANT BALKRISHNA NARAYANPEIT 
AND ANOTHER—DEFENDANTS—RESPONDENTS 
Hindu Law—Alienation—Sale by guardian set aside 
—Suit on original transaction—Nature of order ta 
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be passed—Suit for recovery of possession only— 
Mesne profits, award of. 

Where a person sues to set aside the original 
transaction, whether it be a sale by a Hindu widow, 
or manager of a joint Hindu family, or guardian of a 
minor and he makes the original parties to the 
transaction, or their representatives, parties, he is 
entitled to an order restoring the parties to their 
original position. In such a case the Court is in 
a position to make such an order as is just and 
equitable, and to provide that the plaintiff recovers 
the land with mesne profits from the date from 
which he was dispossessed, and the defendant- 
purchaser gets back his purchase money with interest, 
and ina proper case other moneys to which he may 
be entitled, But where the plaintiff merely seeks 
an order for recovery of possession, he is only entitled 
to mesne profits as from date of suit. 

[Case-law discussed } ; ? 

F. ©. A. from the decision of the First 
Class Sub-Judge, Dharwar, in Special 
Civil Suit No. 7 of 1929. 

Messrs. G. R., Madbhavi and V. V. Bhad- 


kamkar, forthe Appellant 


Beaumont, C. J.—This is an appeal 
from a decision of the First Class Sub- 
crdinate Judge cf Dharwar. The plaintiff 
sued to recover possession of the suit 
proper:y on the ground that it had been 
sold to the defendants by the plaintiff's 
guardin, and thatthe sale was not for 
legal necessity and was invalid against 
the plaintiff. The learned Judge made 
an order that the plaintiff do’ recover 
possession of the suit lands from defendants 
Nos. land 2 together with Rs. 1,950 as 
past mesne profits from the date of the sale. 
The respondents have not appeared in this 
appeal. s 

The sale-deed alleges necessity in that 
the money was required for the education 
of tke son of the vendor, who was the 
mother of the plaintif, and for the mar- 
riage of her daughter. The learned Judge 
held that these grounds of necessity were 
not proved. Thelearned Judge refersto 
a good many discrepancies in the evi- 
dence, to which I attach considerably 
less importance than he did. The sale 
took place in 1915 and the witnesses 
were giving evidence 15 years later, and 
itis not to be wondered at that (heir re- 
collections of what took place did not al- 
together agree. The learned Judge came 
to the conclusion that the purchase money, 
which was Rs. 1,000, was not paid, but I 
am not prepared to accept that view. 
There were two independent witnesses, 
Yellappa and Shankargouda, who stated 
that the money was paid in their presence. 
I see no reason to reject that evidence. It 
was not the plaintiff's case that the money 
was not paid. The plaintiff's case was that 
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the money was paid to his mother at the 
instance of his brother, and that the object 
of the sale was to raise money to defend 
a charge 
brought against them for dacoity. But I 
think the learned Jndge’s view is correct 
that itis not proved that necessity for the 
sale did exist, and that the defendants 
did not make sufficient inquiries and satisfy 
themselves as to the existence of the alleg- 
ed necessily. Defendant No. 1, who was 
the actual purchaser and the elder brother 
of defendant No. 2, has died. So we have 
not got his version of what took place. 
But all the witnesses for the defendants 
admit that, as far as they -know, no at- 
tempt was made to ascertain whether in 
fact a daughter of the vendor was about 
to be married, or whether her son requir- 
ed moneys to be spent for his education. 
The son, viz., the present plaintiff, was only 
two or three years old at the time, and 
on the evidence, money was not required 
at the moment for his education or for 
the marriage of a daughter. I think, there- 
fore, that there is no ground on which 
we can disturb the learned Judge's find- 
ing that in fact legal necessity did not 
exist, and the purchaser did not take the 
necessary steps to ascertain whether or 
not there was any case of legal necessity. 
That being so, we cannot disturb | the 
Judge's order that the plaintiff is entitled 
to recover possession, 

But a serious question arises as to the 
propriety of the learned Judge's order 
for payment of mesne profits as from the 
date of the sale in 1915. The net result 
of his order is that the unfortunate pur- 
chaser loses his purchase money as from 
1915, loses the land for which he paid, . 
and loses all the profits made out of the 
land since 1915, largely no doubt by his 
own exertions, although all that can be 
said against him is that after 15 years he 
was unable to prove that he exercised due 
diligence in ascertaining the facts. He is 
placed in afar worse position than he 
would havs been in, if the conveyance 
had been setaside on the ground of his 
fraud, when the parties would have been 
restored to their original position. It 
seems to me that the learned Judge’s order 
cannot be justified on principles of equity 
and the question ie whether in law it is 
right. There are two conflicting decisions 
of this Court on the point, both unreported. 
In Sahebgouda Sonappa v. Parwa 
F. A. No. 73 of 1932, decided by Beaumont, 
C, J. and Sen, J. on August 31, 1934 (Unrep.), 
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a Bench of this Court followed two Madras 
Oases, Subha Goundan v. Krishnamachari 
(1) and Ramasami Aiyar v. Venkatarama 
Ayyar (2), in deciding that past mesne 
profits were not recoverable. Those were 
cases in which the reversioner was suing to 
yecover possession on the ground that a 
sale made by a Hindu widow was not for 
legal necessity or for the benefit of the 
estate, and the Court held that the pur- 
chaser could not recover mesne profits 
before the date of the suit, since the con- 
veyance was voidable and not void. No 
doubt, in the case of a sale by a widow no 
mesne profits could be recovered in any 
event before the date of the widow's 
death, because the sa'e would be binding 
upon her and she would be herself 
entitled tothe profits doan to that date. 
But as from the date of her death mesne 
profits could be . awarded if the convey- 
ance was void ab initio against the rever- 
sioner.. In asubsequent case before an- 
other Bench of this Court, Appanna Ken- 
chappa v. Vithal Ramachandra, F. A. No. 
20 of 1930, decided by Broomfield and 
Tyabji, JJ., on February 10, 1936 (Unrep.) 
in which the plaintiff was suing to set 
aside a sale made by his guardian, 
the, Court refused to follow the previous 
decision of this Court or the cases in 
Madras, holding that in thsse cases cer- 
tain decisions of the Privy Council had 
been overlooked, and suggesting that there 
might be a distinction in principle bet- 
ween 2 sale by a guardian and .a sale 
by a Hindu widow. The cases in the 
Privy Council which were relied on 


were Bijoy Gopal Mukerji v. Krishna 
Mahishi Debi (3), Raja Rai Bhagwat 
-ve D.bi Dayal Sahu (4) and Sat- 


: gur Prasad y. Har Narain Das (5). In my 
Opinion, the first and the last of those cases 
have really no bearing on the matter be- 
fore us. The case in Bijoy Gopal Mukerji 
v. Krishna Mahishi Debi (3) was a case in 
which the Privy Council had to consider 


(1) 45 M 449- 68 Ind. Cas. 869; A IR 1922 Mad. 112; 
ee J 372; 30 M L T 217; 15 L W 537; (1922) M W 


(2) 46 M 815; 75 Ind. Cas. 406; A IR 1924 Mad. 81; 
45 M L J 203:18 L W 183; (1923)M W N 786. 

(3) 3: O 329: 34 I A 87;9Bom. L R602; 110 WN 
424; 5 C LJ 3314;2 ML T133; 17 MLJ 154,54 A L 
J 329 (P 0). 

(4) 35 O 420; 35 I A 48; 10 Bom. L R230;5 ALJ 
184; 12 C W N 393;7 O L J 335; 18 ML J 100; 3 M 
L T 344; 14 Bur. L R 49 (P ©. : 

(5) 59 I A 147; 136 Ind. Cas. 108; A I R1933P O 
89; 7 Luck 64; 9 O W N 196; Ind. Rul (1932) P © 60; 
36C W N 461; 62 ML J 451; (1932) A LJ 297 
(1932) M W N 502; 55 O LJ 255; 351, W 667; 34 
Bom UR 771 (PO). et 
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whether a suit by a reversioner to set aside 
an ijara, or lease, made by a Hindu widow 
was a suit to recover possession of property 
which fell, under Art. 141, Limitation Act, 
or was a suit to cancel.or set aside an in- 
strument not otherwise provided for and 
fell under Art. 91. The Board recognized 
that the alienation by the widow was void- 
able and not void, but they held that it 
was sufficient for the plaintiff to sue to re- 
ever possession, and that by so doing he 
elected to treat the transaction as void, and 
that it was not necessary for him tosue in eX- 
press terms to have the conveyance set 
aside. The Court was not dealing with 
mesne profits, and ihe case is no authority 
for the proposition that in such a case the 
conveyance is void ab initio as this Court 
seems to have supposed. The case in 
Satgur Prasad v. Har Narain Das (5) was 
a case to set aside a transaction’ induced 
by fraud, and the Court held that the 
plaintiff was entitled to mesne profits either 
under s. 86, Trusts Act of 1882, or on the 
equitable principle of restitutio in integrum. 
That case again has no bearing on the 
question before us in which there is no 
suggestion of restoring the parties to their 
original position. The other case in Raja 
Rai Bhagwat v. Debi Dayal Sahu (4) was - 
no doubt a case of a sale by a widow; it 
was held that it was in part for legal neces- 
sity and in part not for legal necessity, and 
the Privy Council held that the plaintiff 
was entitled to mesne- profits, the specific 
amount to be ascertained in execution, but 
as against that the purchaser was entitled 
to interest at six per cent. on so much of 
the purchase money as had been devoted 
to legal necessity. So that case was, in 
part ab any rate, a case of restitutio in inte- 
grum. Compare also the decision of the 
ree Council in Banwari Lal v. Mahesh 


There being conflicting decisions of differ- 
ent benches of this Court on a question 
of principle, it is open to us to decide which 
case we ought to follow. In my opinion 
the true view is that where the plaintiff 
sues to set aside the original transaction 
whether it be a sale by a Hindu widow, or 
manager of a joint family, or guardian of a 
minor, and he makes the original parties 
to the transaction, or their representatives, 
parties, he is entitle] to an order restoring 
the parties to their original position. In 
such a case the Court is in a position to 


(6) 45 I A 284; 49 Ind. Cas, 540; A I R 1918 PO 
118; 41 A 63; 21 OO 228; 23 O W N 577; 6 OL J 168; 


- (1919) M W N 490 (PO). 
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make such an order as is just and equit- 
able, and to provide that the plaintiff re- 
covers the land with mesne profits from 
the date from which he was dispossessed, 
and the defendant purchaser gets back his 
purchase money with interest, and in a pro- 
per case other moneys to which he may be 
entitled. That is the form of order made 
when a sale is set aside as induced by 
fraud: see Seton on Decrees, Edn. 7, Vol. 3, 
p. 2230. But if the attitude which the 
plaintiff adopts is that Le merely desires to 
recove possession of the land, and that 
the payment of the purchase money to a 
party who was not entitled to receive it, 
js no concern of his, then he is entitled, in 
my opinion, merely to an order for recovery 
of possession with mesne profils from the 

‘date of suit. He cannot, in such a case, 
treat the purchaser, who was in, under a 
voidable conveyance, asa mere trespasser 
before the date at which the plaintiff elects 
to treat the coveyance as void.as against 
him. In the present case, the plaintiff did 


not sue to set aside the conveyance as 


from its date, and to restore the parties to 
their original position. He merely sought 
an order for recovery of possession, and, in 
my opinion, it follows that he is only entitl- 


ed to mesne profits as from the date of the - 


suit. The decree of the lower Court will, 
therefore, be varied by striking out the 
order that the defendants do pay Rs. 1,930 
as past mesne profits. The order will bè 
that the plaintiff do recover possession.cf.the 
land with mesne profits from the date of 
the suit. The amount to be ascertained 
in execution. The plaintiff will be entitled 
to his costs of the suit. With regard to 
the costs of the appeal, as the appeal has 
succeeded in part and failed in part, there 
will- be no order as to cosis. 


Divatia, J—I agree. The decision of. 


the lower Court on the point of legal neces- 
sity appears to me to be correct because 
the defendant-appellant, on whom tke bur- 
den lies to prove legal necessity or enquiry, 
has not succeeded in proving the same. 
At the same time the lower Court does 
not. seem to be correct is holding that the 
whole of the consideration was not paid. 
The depositions of Venubai and Mallappa 
would show that the consideration must 
have been paid, and looking to the fact 
that the suithas been brought nearly four- 
teen years after the date of the transaction, 
some of the discrepancies in the evidence 
are due to this distance of tinie. There- 
fore, it appears that although the transac- 
tion may not he supported on legal neces- 
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sity, the consideration had actually passed. 

With regard to mesne profits, I agree that 
on the facts of the present case, the plaint- 
iffis not entitled to mesne profits before 
the date of the suit. 
ed by the Privy Council in Girish Chunder 
Lahiri v. Shoshi Shikhareswar (7), mesne 
profits are in ihe nature of damages which 
the Court may award according . to the 
justice of the case. It seems to me that 
the defendant-appellant has not been able 
to prove legal necessity or enquiry because 
of the delay of fourteen years that has 
taken place after the transaction was en- 
tered into, and the plaintiff has come to 
the Court to demand possession of the pro- 
Perty without offering to re-pay the consi- 
deration which he is stated to have re- 
ceived. ‘That being so, there is scope for 
the application of the equitable principle 
that he would not be entitled to mesne 
profits before the date of the suit. Such 
equitable principle has been applied by 
the Courts. 
Narsing Tiwari (8) it has been held that 


where the father, as manager, alienates 


joint family -property without legal neces- 
sity, and the sons repudiate the sale, a` pur- 
chaser who had no noiice that the father 
was incompetent to sell the property, is in 
equity only liable to pay mesne profits from 
the date of such repudiation, and the Privy 
Oouncil has.also in Banwari Lal v. Mahesh 
(6, made an order for the recovery of 
mesne profits from the date of the suit, 
where there was a conditional decree pass- 
ed in the plaintiff's favour. I think, 
therefore, that it is open to Courts to.apply 
this equitable principle according to the 
facts of each case, and on the facts of this 
case. I think the plaintiff 
mesne profits not from the date of the. 
transaction but from the date of the suit. 

N. Decree varied.- 

(7) 27 0.951; 27I A 110; 10M L J 356; 4 O W N-631; 
2Bom. L R 709; 7 Sar, 687 (P O). 

(8) 39 A 61; 35 Ind Oas. 475; AIR 1917 All. 479; 14 
ALJ1161. z à i 
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right to control alienation in abadi—Aliemition by 
non-proprietor—Landlord  acquiescing — Renuncir- 
tion of right to object to subsequent altenations, if 
can be implied—Non-proprietors not able to alienate 
village site—Wojib-ul-arz containing no provision 
—No presumption in favour of right to alienation 
—Landlord and  tenant—Limitation—Tenant mort- 
gaging property—Landlord knowing—Objection by 
landlord at sale in execution of mortgage decree — 
Objection -dismissed—Suit to set aside sale—Dis- 
missal of objection, if gives fresh start of limita- 
tion—Limitation Act (IX of 1908), Sch. I, Art. 143 
—Alienation—Deed by tenant—Subsequent registra- 
tion—Challenging alienation—Limitation, when starts, 

A non-proprietor in Pinanwal village has no right 
to alienate the site of hig house in the abadi of 
the revenue estate, without the consent of the pro- 
prietors of the village. [p. 159, col. 2.] 

Circumstances that the village has population 
over 3,000, that there are in it 24 shops, a Middle 
Schoo}, several mosques and religious buildings and 
many pucca houses and that the proprietary body 
contains persons of different castes and communi- 
ties do not justify a presumption that the village 
proprietors have lost or abandoned their customary 
right of control over the alienations of sites in the 
abadi deh. As long as the proprietors have not act- 
ed in such a way as to show that they have no 
regard for their proprietary rights end have aban- 
doned them, the presumption will not be justified. 
Aman Singh v. Kalu (2), followed. [p. 160, col. 1] 

The fact that proprietors acquiesced in previous 
alicnations does not necessarily imply a renuncia- 
tion of their discretionary right to object to a sub- 
sequent alienation and the evidence of a number 
_ of previous alienations without objection does not 
prove a custom of unrestricted alienation. Kharak 
Singh v. Allah Ditta (3), referred to. [p. 161, col. 2.] 

The mere absence of any provision in the wajib- 
ul-arz forbidding alienations by non-proprietors 
will not raise any presumption that a non-proprie- 
tor has by custom a right to alienate a village site. 


Ali Mardanv Mohar Singh (d), followed. [p. 162, col. 2.}. 


. A landlord, for a longtime knew of mortgage exe- 
cuted by his tenant. No steps were taken to chal- 
Jenge it. When eventually the mortgagee brought 
a suit and put the property for sale under the 
mortgage decree, the landlord objected. The objec- 
tion was dismissed. At the time of the objection 
the landlord's claim against the tenant was barred. 
The landlord brought a suit to set aside the sale 
within one year of the date of dismissal of the ob- 
jection: wore i 

Held, that there lay no objection at law, and its 
dismissal could give no fresh period of limitation, 
[p. 163, col. 1] h A 

Where the alienation by the tenant is evidenced 
by a deed which was subsequently registered the 
landlord's suit against the tenant challenging the 
alienation, is governed by Art. 143, Limitation Act, 
and time rung from the date when the forfeiture 
was incurred, that is when the deed was executed. 
ibid] ae 
| S.U. A. from the decree of the District 
Judge, Jhelum, dated February 11, 1928. 
“Dr. - Shuja-ud-din and Mr. Asadullah 


Khan, for the Appellants. 
Messrs. J. N. Aggarwal and Asa Ram 
Aggarwal, for the Respondents, 
Coldstream, J.—This judgment will 
dispose of the six appeals Nos. 1412, 1413, 
1414, 1499, 1500 and 1501 of 1928, which 
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arise out of the following circumstances: 
Dhuman Khan and others, members of the 
proprietary body of the revenue estate of 
Pinanwal in Pind Dadan Khan of Jhelum 
District, instituted five suits in the Court 
of the Subordinate Judge, 2nd Class, Jhe- 
lum, at different times from April 1916 to 
January 1922 against different defendants 
who are admittedly non-proprietors, attack- 
ing the aiienations by the defendants of five 
residential sites in the abadi of Pinanwal 
which isa lage village or small town with a 
population cf bout 3,000. The defendants 
had sold the sites in dispute in two of the 
suits, and in the other three cases ihe sites had 
been attached in execution of decrees 
against the persons in possession. The 
plaintiffs’ case in each suit was that the 
sites belonged to the proprietary body of 
Pinanwal revenue estate and could not be 
alienated by the persons in possession who 
were not proprietors without the permission 
of the proprietors. The defenJants pleaded 
that Pinanwal having become a town, the 
plaintifis had no power acccrding to custom 
to restrict the alienations impugned. The 
question whether the non-proprietors had by 
usage acquired arightio alienate the sites 
of their houses without interference by the 


‘proprietors was put in issue in each case. 


Other pleas, for instance the plea of limi- 
ation, were also taken and the issues arising 
from them were struck in each case, but 
the Subordinate Judge disposed of all five 
suits in one judgment on the question ‘of 
custom alne, and holding that if the pro- 
prietors had ever had the power under 
custom to restrict non-proprietors from 
alier ating sites in their possession, they had 
lost it by their conduct in permitting such 
alienations for a long time, dismissed the 
suits on March 22, 1924. On appeal the 
District Judge of Jhelum reversed this find- 
ing and remanded all five suits tothe Court 
of first instance purporling to act under 
O. XLI, r. 23, Civil Procedure Code, for a 
decision on the remaining issues.. Against 
this judgment the defendants appealed to 
the High Court, having been granted the - 
certificates required by s. 41 (3), Punjab 
Courts Act. The learned Judges before 
whom the appeals came for hearing accept- 
ed a contention urged by the appellants’ 
Counsel that the remand ought properly to 
have been made under r. 25 of O XLI, Civil 
ProcedureCode. They accordingly accept- 
ed the five appeals and ordered the remand 
to be made by the District Judge under 
that rule observing that when he had finally 
disposed of the cases after the order of 


1937 
remand had been complied with, it would 
be for him to decide whether or not a 
certificate on the question of custom should 
be granted. ‘Their judgment clearly left 
open for final decision the question whether 
the custom alleged by the plaintiffs existed. 
This judgment was delivered on November 

3 . 


The suits were then dealt with by the 
Senior Subordinate Judge there being 
then no Court of à Subordinate Judge 
of the 2nd Class at Jhelum. The 
suits were heard -in one proceeding the 
parties having agreed that the evidence 
should be treated as common to them all. 
The Subordinate Judge's report was submit- 
tedto the District Judge on December 
10, 1927. The District Judge decided the 
cases as follows on February 11, 1928. I. 
Suit No. 9-2, instituted on January 24, 1917. 
The site in, dispute had been sold by Gur- 
mukh Singh. defendant to Karam Singh, 
father of the other defendants on December 
6, 1906. The plaintifis were granted a 
decree for Rs. 300 as compensation for loss 
of the site. IL. Suit No. 10 instituted on 
January 24, 1917. Ganpat Rai defendant 
had sold the suit property to Gujar Singh 
defendant on December 22, 1904. A decree 
for possession was passed. III. Suit 
No. 120-31, instituted on April 19, 1916. 
Nanak Singh defendant had put to sale a 
house and site in execution of a mortgage 
decree against Kirpa Ram and Sukh Ram. 
` The suit was dismissed, it being held that 
the mortgage had not been attacked within 
the period of limitation, IV. Suit No. 84 
instituted on January 25,1922. The site 
had been attached by Hoshnak Rai, defen- 
dant in execution 
against the sons of Lal Din. The suit was 
dismissed, the ground being the same as in 
JIL. V. Suit No. 665 instituted on March 
12, 1920. The site had been attached by 
Hoshnak Rai in execution of a money 
decree against Rahim Shah. The plaintiffs 
were granted the declaration they sought. 


Against these decisions the plaintiffs have. 


preferred the appeals No. 1412 (case 
No. 92), 1413 (Oase No. 120-31) and 1414 
(case No, 84). The defendants in appeals 


Nos. 1501, 1199 and 1500 have asked for the: 


dismissal of the suits No. 912,10 and 665. 
In four of these appeals the question whether 
the proprietors have the right to restrict 
alienation by non-proprietors of the sites 
of their buildings is material andit will be 
convenient to dispose -first of this matter. 
It is to be noted that ths plaintifis-proprie- 


DHUMAN KHAN v. GURMUKH stnew (LAH) 


of mortgage decrees: 


159 


tors confine their claim tothe sites only of 
the buildings sold or attached. 

It is not disputed that there is a universal 
and well-recognized custom in the Punjab 
that a non proprietor in a village has no 
right to alienate tke site of his house in the 
aba li of tha revenus estate, without the 
consent of the proprietors of the village: 
see pira, 236 of Rattigan’s Digest of 
Customary Law. Jt is further admitted 
that this rule did formerly exist in Pinan- 
wal, and was recorded in the wajib-ul-arz 
of 1880 as was noticed in Sawan Singh v. 
Jafar (|). The onus of proving that the 
custom no longer exists in their village 
was therefore rightly placed upon the non- 
proprietors and- to this no objection has 
been taken by the latter at any stage of the 
proceedings. Since 188! the onusin such 
cases has consistently been placed upon the 
person denying the proprietors’ right to 
restrict alienations by non-proprietors and 
has been regarded as one not lightly to be 
discharged : see Aman Singh v. Kalu (2). 
From the beginning the case of the non- 
proprietors has been that the custom has 
ceased to exist, the abadisites having by 
long usage come to be recognized by all 
parties as the property of the persons to 
whom the houses upon them belonged, and 
the matter for datermination now is simply 
whether the evidence produced by them. 
establishes their case. 


For the non-proprietors Counsel opened 
his argument ‘with the contention that 
Pinanwal is not now a village, the inhabi-’ 
tants of which form a compact agricultural 
community and therefore there is a pre- 
sumption that customs based on the proposi- 
tion that the site of the abadi belongs ex- 
clusively to the proprietors cf the village’ 
land (milikan-i deh) do not now prevail. 
Such a presumption is legitimate when a 
place is unmistakably a town at the time of 
suit and has been so beyond the memory of 
man, but as pointed out by Chatterji, J., in 
Case No. 991 of 1897 -Sobha Singh v. 
-Nathu Shah, decided on November 9, 1900. 

“It is difficult to see why the growth of a village 
sheuld take away the ownership of the abadi from 
the proprietary body and vest it in the residents...... 
for the growth of the village is not in itself adverse 
to the right of the proprietors and the loss of their 
right ought to be affirmatively established even 


though at the time of the trial the place has develop- 
ed into a town.” 


In support of this view the following 
remarks of Plowden, C. J.in Aman Singh 


(1) 39 P R 1912; 13 Ind. Cas. 405; TP W R 1912; 13 
PLR 1912 
BJ U9 P R1884. 
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v. Kalu (2) cited by Chatterji, Jo 
streng authority: 

“When a place is indisputably a town it may un- 
doubtedly be the case that a presump‘ion at once arises 
that the occupants of houses in streets or bazars are 
owners of the sites occupied, and not the biswurdars 
ifany such body can befound to exist, Butwhen 
there isa proprietary body and it is debatable whe- 
ther the locality is a village or a qasba or town, to 
put the matter in issue is merely to miss the true 
point in issue and substitute false point for enqui- 
ry and decision. In villages the proprietary right in 
the abadi is, as a rule, vested in the proprietary body. 
The mere material expansion of the villages does not 
destroy shat proprietary right. Non-proprietors may 
come and settle in numbers more or less considerable 
on portions of the site and construct houses and 
occupy sites, Such settling does not necessarily 
deprive the proprietary body of their right of owner- 
ship or transfer it to the non-proprie-ary residents. 


The question therefore whether Pinan- 
wal isa large villageor a small town does 
not appear to be pertinent and there is no 
necessity to refer to the rulings cited before 
us which indicate the principles on which it 
has been decided whether a place is a village 
or a town for the application of the statutory 
provisions of the Punjab Pre-emption Act. 
Assuming, however, that the presumption 
that the customary right ofthe proprietors 
exists arising from the fact that it existed 
once and was recorded in the wajib-wl-arz 
of 1880 would be weakened if Pinanwal is 
found to bea town, I need only say that 
for the reasons given by the lower Appel- 
late Court in its judgment of January 30, 
4925, [am of opinion, that Pinanwal is a 
village and that circumstances that its 
population is over 3,000, that there are in it 
94 shops, 2 Middle School, several mosques 
and religious buildings and many pucea 
houses and thatthe preprietary body now 
contains persons of different castes and com- 
munities do not justify a presumption that 
the village proprietors have lost or aban- 
doned their customary right of control over 
the alienations of sitesin the abadi deh. 
We have to see whetherthe proprietors have 
acted in such a way as to show that they 
have no regard for their proprietary rights 
and have abandoned them. For the non- 
proprietors reliance is placed before us on 
admissions made by Miran Bakhsh and 
Ali Mohammad lambardars in 1887 and a 
judgment of the Settlement Officer of 
June 15, 1877, and on the evidence of a 
large number of alienations of immovable 
property in Pinanwal abadi by persons 
other than members of the proprietary body 
from 1871 onwards. 

The value of the admissions made in 1877 
has been considered by the District Judge 
pi pp. 24 and 25 of the printed judgment. 


are 
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The statement of Miran Bakhsh was that 
non-proprietors could sell and mortgage. 
He did not admit that they could sell sites 
in the abadi. Ali Mohammad’s statement 
was that there was no custom -according to 
which pe:sons other than proprietors can 
sell or mortgage a kotha ; 

“But inPinanwal proper there hasbeen a practice 
for the last five or ten years thata resident can 
sell his kotha without the permission of the pro- 
prietor regardless of the fact whether the material 
belongs to him or the proprietor.” ` 

It would appearthat Ali Mchammad wes 
referring to the custom subsequently re- 
corded in the wajib-ul-arz by which a non- 
propietor had no right to sell even the 
materials of his houss unless he has paid 
for the site and constructed the house at his 
own expense. The evidentiary value of 
these statements is negligible in view of the 
entry in the subsequently compiled wajib- 
ul-arz attested by the village proprietary 
body, including these lambardars, and the 
Village tenants which in para. 5, healed 
“rights of proprietors in the village abadi" 
states that a mnon-proprietor can build on 
the shamilat land of the abadi without the 
proprietors’ permission and can sell the 
material of his building if he leaves the 
village only if he has paid for the site and 
constructed the building at his own cost. 
As. against these admissions we have an 
important one made by Arjan Singh a wit- 
ness for the defendants in Suit No. 120, 
that the houses occupied by his family in 
three of the abadis of Pinanwal were taken 
possession of by the proprietors when aban- 
doned by the occupants. The judgment of 
the Settlement Officer dated June 15, 1877, 
was on an appeal, lodged apparently by 
non-proprietors against a decision by the 
Settlement Superintendent, Pind Dadan 
Khan, that by custom Darbara Singh, an 
appellant, was not entitled to sella kutha. 
Whether the site was in dispute is not made 
clear. The appeal was accepted and ihe 
case remanded fer further enquiry. 

The real nature of the suit is not cloar 
for it seems that Darbara Singh had plead- 
ed that he had purchased the kotha or ace 
quired the right to mortgage it from Bakit 
a proprietor, and the question to be decided 
after remand were whether Bakht had 
mortgaged it to Darbara Singh and whe- 
ther he had sold it to Darbara Singh's son. 

This judgment, like the admissions re- 
ferred to above, has no weight in view of 
the entry in the wajib-ul-arz made three 
years later. [come now tothe instances of 
alienations upon which the non-proprietor 
appellants rely. Sixty-seven of thesg: 
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are mentioned in the list attached to the 
trial Court’s judgment’ (pp. 12 to 17 of the 
printed book in Appeal No. 1112). These 
have been considered by the learned Dis- 
trict Judge at pp.23 and 24 of his printed 
judgment. On examination of these instan- 
ces, I agree with the District Judge's con- 
clusions that they certainly do not prove 
that the proprietors: have renounced their 
rights in the abadi site. According tothe 
evidence of the Patwari the proprietary 
body of Pinanwal includes Rajput Jalaps, 
Aroras, Pathans, Khandoyas, Khatris (Dohlis 
and Ghais), although in Patti Allah Khan, 
to which the plaintiffs belong, they and 
two other Rajput Jalaps are the only pro- 
prietors. It was for the defendants t0 prove 
that the alienations they relied upon were 
by non-proprietors. The documents on the 
record donot show in what patti the pro- 
perty to which they relate was situated-and 
we can have regard, therefore, only to those 
instances in which the alienors were not 
members of these tribes. Of the 67 instan- 
ces in this list there are only 23 aliena- 
tions by non-proprietors, 14 being.sales, 10 
mortgages and ene agift. Of the sales, five 
are of houses, the sites of which had been 
purchased: from: proprietors, four are sales 
now in dispute, four were open to challenge 
atthe time ofthe first suit and two have 
not been properly: proved. Of the:10 mort- 
gages, two are in suit, four were with pos- 
session andin ons the property concern- 
ed had been purchased from an original. 
proprietor, Three others have been re- 
deemed. . y 

Counsel has also referred us to docu- 
ments relating,.toa number of alienations 
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mentioned in two lists compiled by the ap- - 
pellant Hoshnak Rai himself. The first at. 
pp. 201-205 of the typed record, contains six . 


sales and 18 mortgages: one was before 


1880, one to a brother, in two the. property... 


was purchased from the proprietor and only 
two in 1894 and 1893 are really relevant as 
evidence. These last two were for small. 
sums (Rs. 65 and.Rs. 40) and by. unregis- 
tered deeds. The mortgages of which only . 
three were with possession were it seems 
all except four by unregistered deeds. One 
of those by registered deeds is in suit ; one. 
was in 1920, another was. in. 1917 and in. 


another the property was purchased by.the . 


alienor from a proprietor.. The second of: 
these lists contains 20 instances six being. 
of sales. Of the latter.in one. case the.site. 
was bought from a proprietor and in, ans 
other the property was sold by deed for only 
Rg. 30. Two of the sales -are challenged in 
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the present litigation. Another was within ` 


limitation when the first of the present suits 
was instituted. In one alone was ths site 


“mentioned and that was-in 1917. All the” 


mortgages were without possession. One- 


is now in suit, one was effected after the — 


date of the fist suit and four others were 
still open to: challenge. One of 191 was 
of properly bought from a proprietor and 
of the 14 deeds nine were unregistered. 
The last lot uf instances are.those in the 
list put in by the registration clerks of Pind - 
Dadan Khan, D. W. No. 8, and Jhelum (D. 
W. No. 9). Counsel has referred us to 21 of ` 
those- mentioned by D. W. No. 8: Ali these 
were open to attack when the-first suit was | 
instituted, 13 being ofa date after it was 
instituted. Of the alienations in the list. 


submitted by D. W. Nos.9, 16 have been : 
referred to by Counsel, 11 being sales and - 


5 mortgages. Ofthe mortgages + are with. 
out pessession and of the deeds evidencing’ 
the sales only one mentions the site express- 

7 


nion, sufficient to prove that the: proprie- 
tors have by their conduct renounced: their 


All these instances are not, in my opi- . 


|| 


proprietary rights and that the non-pro- | 
prietors are by custom entitled to: dispose: ; 


of the sites of their houses. ] 
laid down. in several cases by the Chief 
Court and by this Court that the fact that. ’ 


proprietors acquiesced in previous alienations' ` 
“does not necessarily imply a renunciation’ 


of their discretionary right to object to a., 
subsequent alienation and that the evidence 


_ of a number of previous alienations- without: 
- objection does not prove a custom. of unres- - 


tricted alienation. To quote-the judgment): 


It has been - 


ofPlowden and: Brandreth, J.E, in’ Kharak: 


Singh. v. Allah Ditta (3) : 

“Proof of particular sales having 
without objection would be very good evidences of : 
the title ofthe purchaser to. the land-sold, and-while 


taken place - 


such sales would- give good title to individuals, in: *: 
particular portions of the village site, they would noti ; 
prove thatthe rights of the proprietary body over. K 


the remainder of the site had. been. extinguished.” 
See also: Jaswant Singh v. Tola Ram, 97 ° 


Ind. Gas. 263 (4), Campbell and Da‘ip Singh, ~ 


JJ., and Sant. Ram v: Nagina, 111 Ind, Cas. 


this pruposition.is well established. In Sewu ` 


"716 (5), where Tek Chand; J:, remarked: that; ° 
` Singh v. Ghulam (8). (Abdul Raoof and ° 


Moti Sagar; JJ.) waich decided: three ap- - 
pealsin cases in which the evidence was: i 


3) 85 P R 1862. 
® 97 Ind. Cas, 263; A I R1926 Lah, 622; 


(5) 111 Tod. Gas, 716; 10 L L J 482; 
(6) ATR 1023 Lah. 467; 82 Ind, Cos, 622; 


WP LR. 
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common, it appears that the non-proprietors 
had produced -no less than 252 documents 
including documents evidencing 61 mort- 
gage deeds and 59 sale deeds executed by 
non- proprietors. The learned Judges fol- 
lowed the rule laid down in 1882, finding 
that there was no evidence disclosing the 
circumstances under which these aliena- 
tions were made. In the present case 
also there is mo such evidence. No 
doubt there are cases for instance Maqbul 
Singh v. Sadhu Ram (7), in which non- 
proprietors have succeeded in proving a 
special custom by which they are entitled 
to alienate the sites of their buildings. 
But those decisions were based upon the 
particular evidence in each case and can- 
not be regarded as setting up any new rule 
of law. The defendant-appellants’ Counsel 
has drawn our attention to Sawan Singh 
v. Jaffar (1), in which it was held, on 
general presumptions rather than upon the 
evidence of instances, that a malik qabza 
in Pinanwal had,inthe absence of proof 
tothe contrary the same rights over his 
house in the village site as he has over the 
cultivated land in his malkiyat and that, 
therefore, the original proprietors had no 
right to interfere with the sale of the house, 
This decision does not help the defendants 
who are not malikan qabza and whose 
case was simply that by custom the rights 
of the proprietors to restrict alienations by 
non-proprietors had been abrogated. 

That decision wasin a second appeal, 
the first having been dismissed against a 
decision of the Munsif, lst Class, Jhelum, 
in 1907 in five suits. From the Munsif's 
judgment it appears that at the trial the 
main question on which issue was joined 
was whether ghair maliks had ihe right to 
alienate without the consent of the maliks. 
The learnedMunsif who took into considera- 
tion the judgment of the Settlement Officer 
of 1877 to which reference has been made 
above, decided that the defendants, who 
were malikan qabza and not members of 
the proprietary bodyhad not the right they 
claimed but were entitled merely to remove 
the materials of their houses. The judg- 
ment of the Ohief Court decided nothing 
about non-propietors who were not malikan 
gabza but merely that a malik qabza was 
not a non-proprietor within the purview 
of the clause in the Wajib-ul-arz of 1880 
which provided that non-proprietors had no 
power to dispose of the sites upon which 
their houses stand. 


(7) 7 Lah, 451; 95 Ind. Cas, 247; A I R 1926 Lah. 
502; 27 PL R 695; 8 L L J 584, é 


- 
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. the trespasser had occupied the 
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Counsel fur the proprietors has asked us 
to attach: importance to the omission from 
the wajib ul-arz drawn up for the village 
in 120¥ of the entry recording the righ's 
recorded in para. 5 of the Wajib-ul-arz 
of 1880. This omission is, however, explain- 
ed by a note in the wajib-ul-arz itself 
which shows that theold entry was omitted 
and an enquiry into the custom recorded 
in it not made in consequence of aspecial 
order passed in view of the fact that the 
revenue department had no jurisdiction in. 
the matter. The omission is, therefore, of . 
no consequence. As pointed out by Chevis, 
J., in Ali Mardan v Mohar Singh 12 Ind. 
Cas. 532 (8), the mere absence of any prc- 
vision inthe wajib-ul-arz forbidding alie- 
nations by non-proprietors will not raise > 
any presumption that a non-propieitor has 
by custom a right to alienate a village site. 
It remains to deal with the several appeals 
upon the points arising in each, it being 
settled thatthe defendants had not tke. 
Tight to alienate the sites of their building 
without the proprietors’ consent. 


Appeal No. 1412 vf 1928.—In this case 
the learned District Judge has found that 
the plaintiffs were entitled to challenge tLe 
alienation by Gurmukh Singh in favour of . 
Karam Singh (who re-soldto his son Hari, 
Singh), that when Karam Singh began ` 
building upon the site or adding to the 
buildings there, the plaintiff Jafar Khan 
served him with a notice that he -had no 
title in the site and would continue build- 
ing at his own risk (the evidence is that. 
notice was first given verbally by Jafar 
Khan accompained by the Patwari and 
that a second notice was given in writing 
and that the plaintiffs had not acquicsced 
in the continuance of the consiruction.. 
Nevertheless he has considered it appro- 
priate to refuse a decree for possession in - 
view of the circumstances (presumably 
because of the delay in instituting the suit) 
and has granted the plaintiffs a decree for 
Rs. 300 as compensation. In supporting - 
this decision defendants’ Counsel has cited 
a number of judgments in which compen- 
sation only was awarded in cases where 
disputed 
property fora long period and built upon 
itin good faith. In none of these cases, 
however, had the wrongful occupant de- 
liberately acted in defiance of notice given - 
by the rightful owner. The mere faci that 
the occupant has spent more money on the 
site than the site itself is worth is not a 


(9) 12 Ind. Cos, 532; 4 P L R 1912; 210 P W R.1941, | 


e 
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sufficient reason for compelling the owner 
tosellhis property. -In this case I do not 
think that the principle in s. 51, Transfer 
of Property Act, applies for Karam Singh 
cannot be said to have acted in good faith 


or been merely negligent. I would according- , 


ly accept this appeal and setting aside the 
decree appealed against grant the plaintiffs a 
aecree for joint possession with the rest of 
the proprietary body of the patti with costs 
throughout. The defendants will be at 
liberty to remove their malba within four 
‘months. 

Appeals Nos. 1413 and 1414 are by the 
proprietors who contest the correctness of 
the learned District Judge’s decision that 
the suils Nos. 12031 of 1916-20 and 84 of 
1922 were barred by limitation. Appellants’ 
Counsel has not been able to show us that 
the lower Court’s decisions are wrong. Suit 
No. 84 of 1922 was for setting aside asale 
under a mortgage decree passed in 1916, 
the mortgage charge having been created 


in 1901 and 1906. The appellant’s Coun- |, 


sel suggested that limitation began to run 
when the Court refused to set aside the 
sale but he is unable to give us any autho- 
rity for this proposition. In sait No. 120-31 
of 1916-20 the property had been mortgaged 
‘in 1903. The mortgagee obtained a mort- 
‘gage decree and proceeded to sell the 
property. An objection to the sale by the ` 
plaintiffs was dismissed in October 1915 
and the plaintiffs lodged their suit in April 
1916. Itis contended that the suit was 
within time as it was brought within a 
year from the date of the dismissal of the 
objection but no objection lay at law -and 
its dismissal could not give the plaintiffs 
a fresh period of limitation. These appeals 
Nos. 1413 and 1414, are dismissed with 
costs. 

Appeal No. 1499, - In this case the plaintifs 
challenged a sale by Ganpat Rai to Gujar | 
Singh by deed executed on December 22, 


1904, but registered on January 24, 1905. If_- 


time ran against the plaintiffs from the 
date of registration, the suit was within 
time, but it was barred by limitation if 
started to run when the deed was executed. 
The trial Court held the suit to be barred. 
The learned District Judge has, however, 
granted a decree holding thatit was not 
until registration that the plaintiffs had 
notice of the alienation. Under Art. 143, 
Limitation “Act (the applicability of which 
is admitted), time began torun when the 
forfeiture was incurred ands 47, Regis- 
tration Act, is clear.to the effect that when _ 
a document is registered it operates from 


the date of its execution. The leatned 
District Judge's decision on the point was 


“wrong. The appeal is accepted, the lower, 
Court's decree set aside and the plaintiffs’ . 


suit dismissed with costs throughout. 


gg NE Ng 


Appeal No. 1500 of 1928. —The only quese : 


tion for 
custom and this matter having been decid- 
ed against the appellants, the appeal fails 
and is dismissed with costs. 


determination here is that cf: 


x 


Appeal No. 1501 is the cross-appeal by . 


the defendants-respondents in appeal No, 


-1412. In view of the decisioa on the point - 


of custom and the decision in appeal No...’ 


1412 that the plaintiffs are 
possession, this appeal must fail. “It is 


dismissed with costs. 


Abdul Rashid, J.—I agree. 


D. Order accordingly. 


CALCUTTA HIGH COURT . 
Government Appeal No.1 of 1936 
June 21, 1935 
CUNLIFFE AND HENDERSON, JJ. 

SUPERINTENDENT AND 


entititled to` 


4 


REMEVBRANCER or LEGAL AFFAIRS, . 


ENGAL—APPELLANT) a 
VOTSUS 
AKHIL BANDU GUHA AND OTIER3— 
RESPONDENT3. . 
Company—Balance sheet—Loan ani 
Consolidation of the two amounts to suppression of 


Deposit— . 


the truth—Loan to depositor shown as overdraft— “ 


. Whether amounts to concealment—Companies Act ` 


(VII of 1913), s. 282—'Wilfully, meaning of--Direc- : 
tors—False balance sheet to cover improper conduct , 
should not be allowed—Balance sheet, essentials of . 
—Statements in; effect .of—Breach of s. 282, “when | 


can be said to be committed. 


A loan and g deposit are items differing complete- | 
ly in principle from the balance sheet point of . 
view. Strictly speaking, they ought to appear on . 
different sides, for one is an asset and the other is 
a liability.. Consolidating the two and presenting `- 
them as one item to the readers, is a striking cass ; 


truth. [p. 167, col. 1.] 


A company giving a loan to one of its depositors | 


and showing it to be an overdraft to him conceals 

the true statement of facts. [p. 166, col. 1.] . 
The expression ‘wilfully’ used in the Companies 

Acts, both in this country andin the United King- 


dom, means nothing more nor less than the spont- | 
aneous action of a person who is a free agent. [p. 


166, col. 1.) : ae 4 
It is of paramount importance that the investing 


publie should have the utmost confidence in thoss : 
persons who-are managing Indian cuncerns Direc- ` 


tors of Joint Stock Companies stand in a fiduciary 


capacity with regard to capital under their control, ` 


They are in the position of trustees, and being eatrust- 4 
- ed with the money of the public, are bound to deal 


with it as trustees and cannot be allowed with im- ' 
punity to publish false balance shests in order t+ 


conceal their own improper conduct. [p. 167, col, i] 


_ of non-disclosure, amounting to a suppression of the - 
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A balance sheet need not be, in fact it must not be, 
g mere inventory. It is supposed to be a pictorial 
representation of the trading position of the com- 
pany, easily appreciated not by ignorant people 
but by persons who are reasonably able to under- 
stand ccmmercial expressions and commercial con- 
ditions, it isthe effect upon the ordinary investor 
reading. the statements in an ordinarily careful 
manner in which an investor would do which has 
to.be considered, when one is making up one's 
mind as to whether the breach of s. 2&2 of the 
Companies Act has been committed. [p. 166, col! 2.] 


Messrs. S. M. Bose and Bireswar Chai- 
terjee, for the Appellant. 

Messrs. Barwell, Nirmal Kumar Sen, N. 
K. Basu, D. N. Bhattacharjee and Hemendra 
Nath Basu, for the Respondents. 


Cunliffe, J—This is an appeal by the 
Orown against an acquittal passed by the 
Sessions Judge at Dacca. The learned 
Judge himself was dealing with an appeal 
from convictions and sentences passed upon 
three respondents here by a Local Magis- 
trate for offences under the Companies Act. 
The facts which led up to this prosecution 
are, 1 think, not in great dispute. It ie 
the construction to be puton those facts 
which formed-conflict between the prosecu- 
tion and the defence in the trial Court and 
which has been the subject of an elaborate 
argument both in the lower Court and be- 
fore us at the hearing of the appeal. Now, 
the facts are shortly these: The three 
respondents Akhil Bandu Guha, Surjya 
Kumar Bose and Rajani Mohan Basak, were 
Managing Directors of a concern known as 
the Dhakeswari Cotton Mills, Ltd. They 
were appointed to this responsible position 
out of alarge Board of Directors amount- 
ing sometimes to as many as 17. The Com- 
pany appears to have been a flourishing one 
paying. dividends and was, as far as one 
can see, run and intended to be run upon 
up-to-date modern lines both in its equip- 
ment and in its management. It may be 
seen: from the contents of a small booklet 
that was handed to me which contained 
both.a review of the year’s working ending 
December, 1933, the balance sheet, profit 
and lcss account and the revenue account, 
that. the Directors were full of confidence 
as to their commercial position and also 
with regard to certain subsidiary aims 
which took the form, as authorised by the 
memorandum and articles of association, of 
training young Bengealee businessmen in 
up-to date business methods. There was 
another Company formed sometime after 
the Dhakeswari Cottcn Mills, Ltd., which 
was known as the Eastern Bengal Jute and 
Cotton Mills, Ltd. This Company was at 


t 


the material time in a formative slaga 
only. It was engaged inthe same branch 
more or less, of industry as the Dhakes- 
wari Cotton Mills and it had the advantage 
of having as its Managing Directors ihe 
three respondents here who had already 
considerable experience in the trade. 

The trouble, however, first came to light 
with regard to the Dhakeswari Cotton Mills, 
Ltd., and its Directors when the balance 
sheet for the year ending December 1933, 
was produced in draft. An objection was 
taken at a Directors’ meeting by one of 
the Directors, who was not a Managing 
Director, to two items which app2ared in 
the balance sheet. The first was shown 
on the capital and liability side of the 
sheet and was entitled “Deposits by others” 
Rs. 2,52,496. Then exception was taken 
also to an item which appeared on the pro- 
perty and assets side-of the balance entitl- 
ed “Advances to contractors and others” 
Rs. 69,334. : 

Tt is not disputed, to turn first to the 
deposit item, that this figure represented: 
or purported to represent the net balance 
of a deposit account which had been opened 
by the firm for the purpose of receiving 
cash from depositors which was divided. I 
think I am right in saying, into two de- 


posit accounts; one on a 4% per cent. basis ~ 


and the. other at a higher rate of interest 
at-6 per cent. The indulgence in cash de- 
posit: taking which the Company had under- 
taken was perfectly valid. It was authoris- 
ed generally by Art. M of the Memcrandum 
of Association. But it is again not in 
dispute that this figure of roughly Rs: 24 


‘laks was the net balance of this account, 


because the actual deposits amounted to 
nearly Rs. 3 lakhs, but for the purpose of 
arriving at Rs. 23 lakhs figure, a deduc- 
tion had been made from the total de- 
posits by subtracting - the loan: of over 
Rs. 40,000 and its interest which had been 
made by the Managing Directors to the 
Eastern Bengal Jute and Cotton Mills, Lid. 
The Eastern Bengal Mills had at one time 
been depositors with the Dhakeswari Cotton 
Mills but atthe time the loan was made, 
they were no longer depositors. It may 
also be noted that earlier than the date of 
this balance sheet the loans extended to 
the Eastern Jute Mills had amounted to 
well over Rs. €0,000. So much fer that 
figure. 
Turning to the otker figure that I men“ 
tioned, “Advances to Contractors and others," 


it is said that this figure ccntained a much- 
smaller item of cash advanced to- the- 


< 
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Managing Directors themselves by way of 
. Prepayment of annual commission on the 
Company's profits and travelling expenses, 
and it was objected, as far as the account- 
ing expresssion “Contractors and others” 
was concerned, “and others” did not in- 
dicate clearly that a loan had been made to 
officers of the Company. In fact it was 
argued that such payments did not con- 
stitute loan items at all. When the 
‘objeclions were raised at the Directors’ 
_ Meeting there was a good deal of fuss and 
it is said that atthe meeting which sub- 
sequently took place when the balance sheet 
was confirmed, the meeting was packed and 
the objectors were howled down. Then 
came this prosecution on the part of a 
‘nominal! share-holder who, it is suggested 
was set up to complain by the recalcitrant 
Director who had started ‘the first objection 
and had not signed the balance sheet. The 
respondents were prosecuted under s. 282, 
Companies Act of 1913. That section is in 
the following terms: , 

‘Whoever in any return, report, certificate, 
balance sheet or other document, required by or for 
the purposes of any of the provisions of this Act, 
wilfully makes a statement false in any material 
particular, knowing it to be false, shall be punish- 
able with imprisonment of either description for a 

: term which may extend to three years, and shall 
also be liable to fine." 

Closely connected with the penalty section 
of tte Act, are the earlier sections which 
deal specifically with the form of balance 
‘sheet to be adopted. Section 132 for ex- 
ampie is in these terms: 

“The balance sheet shajl contain a summary of 
the property and assets and of the capital and 
liabilities of the Company giving such particulars 
as will disclose the general nature of those liabi- 
‘lities and assets and how the value of the fixed 
assets has been arrived at. The balance sheet 
shall .be in the form marked F in the Third 
Schedule or as near thereto as circumstances admit,” 

‘Section 134 deals in part with a penalty 
to be sought in a still earlier section, that 
of:s. 32, if a default ig made in the re- 
quired ‘form of the balance sheet, and the 
penalty for infringement there- is a fine. 
Turning to the schedule mentioned in s. 132, 
Form F, one finds a specimen balance 
sheet in a very full form, and as far as 
this case is concerned, 1 think the only 
requirement which needs notice is that, 
apparently, the Statute insists upon the 
loans made by the Company being itemised 
with some precision on the capital and 
liability side of the sheet. Loans and 
mortgages ere dealt with, also -general 
loans prescribed as loans otherwise secur-. 
ed; and it is necessary according to the 
form to state the nature of the security. 


` Finally we find the items 


of unsecured 
loans. : ; ; 

It is not necessary for me I think to 
enter into all the elaborate arguments which 
were discussed in the two very long judg- 
ments of the Court below. I ‘think it will 


-suffice if I endeavour to deal with the 


arguments which were addressed to us in 
this Court. It was contended. on the part 
of the Crown that this manner of account- 
ing concentrating upon the item ‘by other 
deposits’ amounted toa breach of s. 282. 
It was said that this was a false statement 
because it amounted to a non-disclosure 
of a material particular. The Crown argued 
that the figure ought not to have been the 
net amount at all, but ought to have been 
in the neighbourhood of Rs. 290,000 which 
would have shown the true deposit ac- 
count and thatthe Rs. 40,000 loan ought 
to have been shown as a separate itêm 
altogether. It is necessary to deal with 
this point more particularly because I had 
omitted to say that the learned Magis- 
trate, for reasons which commended them- 
selves to him, convicted the respondents 
for a false statement in relation to the 


“by other deposit items’, but he acquit- 


ted them of the charge based upon the 
alleged mis-statement wrapped up in the 
item ‘Contractors and others.” The way 
in which the defence met this argument 
on the part of the Crown was this: they 
said that the Company was in reality 
carrying on a subsidiary banking business 
and that they were entitled to do this 
under the two Arts. end M in the 
memorandum and that this loan of 
Rs. 40,000 made to the Eastern Bengal Mills 
was nothing more or less than a banker's 
overdraft granted to a banking customer 
and therefore it was quite in order to enter 
as the banking deposit account, the actual 
net figure of the account when showing it 
in the balance sheet. There was a fur- 
ther argument to illustrate this contention 
based on the well-known difference in bank- 
ing law between banker's loan and banker's 
overdraft; and was strenuously argued that 
here there was nothing more or less than 
an overdraft, because the Eastern Bengal 
Mills was an old client of the banking side 
of the Company's activities. I shall deal 
with that- point at once. 

Tt seems to me, however, that in reality 
this Company was not carrying on a bank- 
ing business at all. Its object in receiving. 
deposits in cash from its customers was’ 
merely to assist its working capital. These 
were of course deposit accounts and were’ 
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: treated cs depcsit accounts, but in. my 

experience I have never heard yet of 
, an overdraft based on a depost account. A 
~ common form of deposit account is a Govern- 
-ment account in a Savings Bank. It is 
idifficult to visualise any deposit customer of 
:a Savings Bank going to the Manager of 
„the Sevings Bank and oblaining an cver- 
:draft. Neither do I imagine that anyone 
- would ke strictly allowed an overdraft bas- 
“ed cn a deposit account in an ordinary 
_Bank. Overdrafls are the usual accompani- 
ments of current accounts. Therefore I am 
-not prepared to accept that this figure of 
‘Rs. 2,683,200 cdd, the net balence of the 
.deposit account, with the isolated loan sub- 
-tractcd, was a proper way of entering the 
Company's activities in this regard in the 
-balancs- sheet to be issued io tke share- 
sholders. It is not disputed ilat this was 
_6n° isolated lcan. There was no evidence 
that any of the other depositors had loans 
,extended to them; and cne cannot free 
-cne’s mind frcm the thought having re- 
-gard to the aspcct of suggested conceal- 
-ment about the manner of accounting, 
that the Rs. 40,000 loan was made to a 
-Company of which three respondent per- 
¿Scns who made tle Joan were also the 
Managing Directors. Another point which 
-Was strcnucusly canvassed befcre us, and in 
the Courts below was that snppcsing the 
methcd adopted of entering this combined 
-financial transaction was a wrong one, could 
Lit pessibiy ecme within the mischief of s. 252 
shaving regard to the section's exact wcrding ? 
In must be recollected that the word “wil 
fully" is employed in tke section and the sec- 
tion also contains the words, as was apparent 
when I read it, “a statement false in any 
material particular.’ The argument based 
on the word ‘wilfully’ very greatly impress- 
ed the Judge of the lower Appellate Court. 

I have no hesitation in saying that it 
was largely due to his construction of the 
expression ‘wilfully’ on the facts which 
were diselesed to him when considering 
the judgment cf the Magistrate’s Court that 
he reveised the conviciion. The Jearned 
Judge apparently took the line that the 
expressicn ‘wilfully’ embodies the idea of a 
criminal mentality and he came to the con- 
clusion that there was no criminal men- 
tailty cn the purt of the three accused per- 
scus here. There I differ from him. 
In my opinicn also the expression ‘wilfully’ 
used in the Companies Acts, both in this 
country and in the United Kingdcm, means 
nothing more nor less than the spontane- 
ous action of a person who is a free agent, 


The word ‘wilfully’ has been dealt with in 
certain well-known decisions to which I 
need not refer exactly but such seems to 
be the considered opinion with regard to 
ils exact significance. It is, of couse, a 
term ihat must be interpreted according , 
to the facts of each case. It has been des- 
ciibed as not being a term of art, buta 
legal expression to be fitted to the circum- 
stances, being considered by the Court. 
Now the really important question in this 


case falls at last to be considered, and it is 


this: Was the entry of the figure to which 
I have referred over and over again ap- 
pended to the expression ‘‘deposits by 
others" in the circumstances of the case, 
a statement false in any material parti- 
cular? In my opinion, it was. The require- 
ments of a balance sheet have often in 
law been discussed both in the Courts of 
{his country and in England and it had 
been said that a balance sheet need not 
be, in fact it must not be, a mere inventory. 
It is supposed to be, to use an expression 
employed in one judgment, a pictorial re- 
presentation of the trading position of the 
company, easily appreciated not by ignorant’ 


people but by persons who are reason- 


ably able to understand commercial ex- 
pressions and commercial conditions. There 
is well-known observation of that great 
Judge, Lord Macnaughten, in Gluskstein 


-v. Barnes (1), at p. 250*. The learned Law 


Lord there said : _ 

-"It isa trite observation that every document as 
against its author must be read in the sense which 
it was intended to convey. And everybody knows 
that sometimes half a truth is no better than a 
downright falsehood.” 

Then, again, inthe old case, Peek v. 
Gurney (2), it was said in the House of 
Lords with regard to a prospectus that 

- “the foundation in relation to a projected com- 
pany was, therefore, necessarily laid in concealment; 
and to render the scheme attractive to the public, 
the promoters were not only compelled to hide the 
truth but to give such a colour to the statements put 
forth in the prospectus as to render them (though 
perhaps literally true) yet, in the sense in which 
they must have known the statements would be 
understood by the public, really false.” S 

I apprehend that all these cases which 
sometimes desl with balance sheets and 
sometimes with prospectuses are governed by 
the same principles of law with regard to 
the making of false statements, and it is the 
effect upon the ordinary investor reading 
the statements in an ordinarily careful man- 
ner in which an investor would do which 


(1) (1800) A O 240; 83 L T 393; 7 Manson 321; 16 T 
L R321 


_ (2) Q874) 6 HL 377; 22 W R29;48 LJ Ch. 19. 
*Page of 1900 A, O.—[Ed] 7 rer 
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_ has to be considered, when one is making 

up ones mind as to whether the breach of 
' B. 282, in this case of the Indian Companies 
Act has been committed.- Those were the 
Principles which were adopted by the Court’ 


of Appeal in England in two recent éases’ 


which are very familiar to those of us who 
study the law in relation to joint stock com- 
. panies. The first is the case of Rex v. Kyl- 
_ sant (3), the second being the case of Rex 

Y. Bishirgian (+), better known as the Pep- 
per case. These were both instances in which 
the convictions that followed the trial de pend- 
ed upon the false prospectuses, although 
in Rex v. Kylsant (3), Lord Kylsant was 
also charged with concealment of material 
particulars in balance sheets. In both cases 
also the jury were directed to consider what 
would be the effect on the minds of the 
members of the investing public. 

ow, applying tkese principles to this 

case, I have no hesitation in saying that 
ordinary investors’ reading the item ‘by 
other deposits’ would imagine that itre- 
presented a total figure of accumulated depo- 
sits and not an incorporated net figure mak- 
Ing an outgoing loan. It is qnite obvious 
that alcan and a deposit are items difer- 
ing completely in principle from the 
balance sheet point of view. Strictly speak- 
ing, they ought to appear on different sides, 
or one 18 an asset and the other is a liabi- 
lity. Consolidating the two and presenting 
them as one item to the readers, to my 
mind, is a striking case of non-disclosure 
amounting to a suppression of the truth. “I 
further regret very much to say that there 
was every inducement .for the people who 
drew „up this balance-sheet to make it up, 
in this ‘irregular fashion. It was certainly 
an improper thing for the directors of the 
Dhakeswari Cotton Mills to advance money 
to the East Bengal Jute and Cotton Mills 
which was an embryonic concern and which 
might possibly turn eut afterwards to be 
a competitor. These directors knew or at 
any rate ought to have’ known before the 
final minutes, which included the balance 
sheet, were confirmed that grave objections 
were being raised among their own collea- 
gues to this type of action being adopted. 
They knew or at any rate ought to have 
known that the share-holders of this very 
big concern, scattered all ovér India, could 
not possibly on receiving by post a balance 
sheet of this nature appreciate these par- 
ticular activities of the company. , 
- (3) 1932) 1K B 449; oo 
975: 146 LT 24; 75 EE a LRO oe 
(4) (1936) 154 LT 490, Pe a ae 


“In my opinion,- the three respondents’ 
here ‘were.rightly convicted by the Magis-: | 
trate. Itis of paramount importance that ` 
the investing public in India, ‘now that 
modern methods are being adoptéd in busi- . 
ness a fact which should be gratifying to- 
all men of good will should have ‘the utmost: 
confidence in those persons who are manag- 
ing Indian ‘concerns. Directors of joint. 
stock companies stand in a fiduciary capae- 
city with regard-to capital under their con-. 
trol. They are in the position of trustees 
and I regret to say, thal these three gentle- 
men donot seem to have appreciated their- 
Position and thatthey wilfully misled the. 
share-holders by. making up the balance 
sheet in.the way they did. The convictions 
äs passed by the Magistrate on the res- 
pondents are restored. - As-to the sentences,’ 
we take a graver view than the learned 
Magistrate did. We consider that the 
fines imposed by the Magistrate ought to 
remain but the sentences of imprisonment: 
are enhanced in each case tò one of three 
months’ simple imprisonment. mo 
Henderson, J.—I have had no difficulty 
in reaching the conclusion that the balance 
sheet was false. It was grossly misleading.- 
It suggested that the amount due from the 
company to depositors was Rs. 2,50,000 odd, 
whereas in reality it was over Rs. 2,90,000. 
Then in the second place, it deliberately sup-! 
pressed the fact that an advance. of Rs. 40,000: 
was made tothe Eastern Bengal Jute and- 
Cotton Mills. No explanation - or juggling 
with figures can suggest that that balance’ 
sheet was true. The next question which: 
requires consideration is whether this false: 
balance sheet was prepared wilfully by: 
the respondents and whether. they’-kriew 
that it was false. Their defence ‘was. that- 
they had drawn it up in good faith, because 
they thought that as drawn- up it-wasin- 
conformity withlaw and with Form No. F.. 
I may note that it is clear that thé respon-° 
dents were not over scrupulous or puactil-: 
lious with regard to money matters from. 
the transactions which formed the subject-. 
matter ofthe’ third charge, Two of the- 
respondents with the connivance of the. 
third drew advances for themselves’ on 
account of their commission and travelling: 
allowances and then showed it-under the 


- heading ‘advances to contractors and others.” 


This was clearly an uncrupulous thing to 
do. But in support of their plea of good- 
faith, they examined two expert witnesses,: 
viz. a chartered accountant, named Reed, 
and the auditor of their own company, and 
both these witnesses gave evidence- tothe 


id 
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effect that in their opinion, the balance 
sheet was properly drawn up. | 

Of couse, no cpinion expressed by an 
auditor or accountant can turn a fals: ba- 
lanca sheet intoa true one and the. only 
importance of this lies in the effect that it 
may havehad upən the intention of the 
respondents. So far as Mr. Reel is concern- 
ed, it has none at all because he was only 
shown the actountsa few days before he 
gave evidence and was merely called to 
depose that there was nothing wrong in the 
balance sheet. He was -severely shaken in 
Gross examination and Ido not believe him 
when he says that in his opinion the 
balance sheet was carefully drawn up. I am 
fur her of opinion that the learned Magis- 
trate formed a proper estimate of the audi- 
tor. He was related toone of the respon- 
den's and was clearly under an obligation 
tothem. That he was:not carrying out his 
duries to the share holders is abundantly 
clear from the fict that he did not press 
and call their attention to his objection 
that the advances made by the respondents 
tothe astern Bengal Jute Mills were im- 
properly made. I cannot place any relia- 
nce on theopinion that he has given. But 
be thatasit may, the plain fact of the 
matter is that the opinion of an accountant 
or an auditor that a balance sheet, which 
does not disclose the true state of affairs of 
a company has been properly drawn is of 
no value -whatsoever. 

Then, again, the respondent relied upon 
the fact that the same method had been 
employed ‘indrawing up previous baianze 
sheets. ‘As my learned brother has pointed 
out there never was any advance to any 
depositor, except to the Hastern Bengal 
Mills, So all -this amounts tois that on 
previous occasions the respoudents did the 
same improper thing for exactly the same 
reason. This clearly is no evidence of 
good faith. The explanation given for the 
contention that the .balance sheet was pro- 
perly drawn.up -is that this advance was 
in reality a banker's overdraft and not a 
loan. My learned brother has given full 
reasons for rejesting that contention and I 
have no desire to elaborate it. In my 
opinion it makes not the sightest difference 
whether this advance was an overdraft or 
a loan. Suppoing it were true that a banker 
was bound to disclose the existence of 
loans but was entitled to suppress the exist- 
ence of overdrafts, there might have been 
something to be said. But there cannot 
_ be any doubt.that a banker in drawing up 
a balance sheet must disclose both. In 


my opinion the respondents have entirely 
failed to show that the balance sheet was 
Proparly drawn up. They knew obviously 
that it was false,and it was further ap- 
parent from their own conduct that if was 
done wilfully. -Prosecution witness No. 8 is 
the Director who refused to siga this ba- 
lance sheet. 

He had heard rumours of this improper 
advance to the Eastern Bengal Mills 
and was anxious to investigate the matter. 
He was not allowed to enter the office or 
to inspect the accounts without the per- 
mission of the Managing Directors. The 
Directors’ meeting to pass the balance 
sheet was called on April {8 This witness 
received the draft balance sheet the pre- 
vious evening at:9 p. M. and had not time 
to examine it properly. In previous years 
he was given four or five days.for this work. 
Ascardingly, as soon as the meeting began 
he asked that it might be postponed for 
three days sothat he might have time to 
examine the balance sheet properly. This 
was disallowed, and he was left in ignor- 
ance of the true position. Such conduct is 
clearly not the conduct of honest.men who 
think that they have drawn up their 
balance sheet properly and have nothing to 
conceal. Then, again, if we found on ex- 
amination that the irregularities were of 
no importance toanybody and were of no 
benefit to the respondents, we might be 
able to hold that the action of the respondents 
was not wilful; but exactly the opposite is 
the case. There were two irregularities both 
of which were of benefit to the respondents 
and both of which were necessary to the 
respondents in orderto enable them to 
cover up their tracks. From this ‘it is trans- 
parent that they wilfully drew up a false 
balance sheet for their own benefit. 

I think the respondents were ill-advised, 
when they became the Manging Directors 
of-a rival Company. At any rate, they re- 
ceived a warning frem the objection of a 
co-director, P. W. No. 8, when ‘he objected 
to their taking up the management of the 
new mill as well. They promised him that 
the new mill would deal with jute and not 
with cotton but that promise was soon 
broken, The result was that when the new 
mill required money, the respondents 
were placedin a position in which their 
duty toone mill conflicted with their duty 
tothe other. Not to mince matters they 
took money belonging to the Dhakeshwari 
Mill inan improper and irregular way 
and used it forthe rival mill. They knew 
that their action -was-improper:and irregular 
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because ven their timid auditor had warn- 
ed them of the fact before. Having done 
this, they were delermined to conceal their 
improper conduet from their own share- 
holders and from such members of *the 
‘public as might be interested in the posi- 
tion of the company. -Accordingly, they 
drew upthe balance sheet in this false 
way and, so far as the balance sheet alone 
goes, they were completely -successful in 
hoodwinking their share-holders. Thus, 
‘there can be no question that they knew 
the balance sheet to be false, and that 
they acted wilfully in every possible-sense 
of the term,in order to conceal their own 
improper condust. On the question of sen- 
tence, Mr. Basu contended that although 
it is necessary to inflict imprisonment, it 
should be nominal in the case of a techni- 
cal offence of th’s description. I can find 
nothing technical in this offence. The only 
“thing that can be said in favour of the 
respendents is that they did not put the 
money which they had taken from the com- 
pany into their own pockets. But, of course 
cif tLey had done that they would have 
been charged with another offence. I en- 
tirely ¿gree with my learned bother that 
this is a serious offence, because persons 
in the position of these .gentlemen are-en- 
trusted with the money of the public and 
-are bound to-deal with it-as trustees -and 
cannot be allowed with impunity to publish 
false balance sheetsin order to conceal 
their own improper conduct. 
N. Sentence enhanced. 





MADRAS -HIGH COURT 
Civil Miscellaneous Petition No. 1369 
of 1936 
August 28, 1936 f 
'K. S. MENON, J. 
Sri MARIAMMAN KOIL DEVASTHANa M 
— PETITIONER 


i versus 
Tus MADRAS HINDU RELIGIOUS 


ENDOWMENTS BOARD— 


/ 
RESPONDENT 

Certiorari— Ministerial and Judicial Acts—Order 
of Religious Endowments Board assessing costs of 
litigation relating to temple and demanding the same 
from trustee, whether judicial or ministerial act— 
Power of High Court to issue writ of-certiorari— 
‘Removal of trustee- Order set aside -by High Court 
and Reard made liable for costs of trustee—Claim 
by Board to recover-such costs from funds of temple — 
Maintainadility.. 

A writ of certiorart does not lieto quash an order 
which is‘merely-ministerial butis intended for the 
purpose.of adjudicating on the validity of acts 
judicjal, The term ‘judicial’ in this connection does 


not necessarily mean acts of a Judge or legal 
tribunal sitting for the determinaticn of matters of 
law but means an act done by competent authority 
upon consideration of facts and circumstances and 
imposing a liability or-affecting the rights of 
others. fee 

in assessing the -costs and expehses in respect of 
legal proceedings to which a Board or a Ccmmittee 
‘is a party, under s. 70 of the Madras Hindu Religious 
Endowments Act, and in making a demand of such 
costs and expenses from a party, the Board cannot be 
said to be acting judicially and a writ of certiorari 
cannot be issued in respect of such an act. A writ 
cannot be issued in such a case forthe further 
reasoa that a- remedy is provided by the said Act 
itself for an aggrieved party. 

The words ‘all costs and expenses incurred in con- 
nection with legal proceedings’ in 6, 68 of the said 
Act are wide enough to cover not onlythe amounts 
which the Board had spent but also what they had to 
“pay to othersin respect of such proceedings, e. g., 
costs ofthe opposite party. Where the managing 
trustee of a temple was removed frcm his office by the 
‘Board but this order was set aside by the High 
Court and the Board was directed to pay the trustee's 
costs and after paying the amcunt the Board, acting 
under s. 70of the Madras Hindu Religious Endow- 
ments Act, assessed the amount of costs and expenses 
in connection with the said proceedings including the 
costs paid to.the said trustee and made a demand on 
the trustee for such amount : 

Held, that the Board hud power to make such .a 
demand on the trustee and as its order was also a 
ministerial one, no writ of cerliorcri could be issued 
in respect of such order, h 

C. Mis. P. praying that in the circum- 
stances stated in the affidavit filed therewith 
the High Oourt will be pleased to direct 
thetissue of a writ of certiorari calling for 
the order and proceedings cf the Madras 
Hindu Religious indowments Board dated 
August 1, 1935, relating tothe demand of 
costs of Rs. 5t0-14-0 from the petitioner 
herein in connection with-C. M. P. No. 3053 
of 1934, on the file of the High Court, Madras, 
and to quash the same. 

Messrs. A. Viswanatha Aiyar and V. 
Meenakshisundaram, for the Petitioner. 

Mr. K. Subba Rao, for the Respondent, 
_dudgment.—This is an application to 
issue a writ of certiorari to the Madras Hindu 
Religious Endowments Board, to call for 
the Records in connection with their pro- 
ceedings dated August J, 1935, and ‘to 
quash ths same. The petitioner is the 
managing trustee of Sri Mariamman ‘Koil 
‘Devuasthanam. By an order dated July 17, 
1934,he was removed from the office of 
trustee by tthe Madras Hindu -Religious 
Endowments -Board. The -petitioner ques- 
‘tioned ‘the ‘correctness of the order and 
applied for the issue of a writ of certiorari 
to quash the said order in ©. M. P. No. 3053 
of 1934, and this Court'held that that ordir 
of the Board was ultra vires and directed 
the Board -to pay the ,ptitioner Rs. 200 for 
‘his costs. ‘The Board appears to -have 
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“Paid the amount of costs. On August 1, 
- 1935, the Board, acting under s. 70 ‘of the 
Madras Hindu Religious Endowments Act 
' assessed the amount of costs and expenses 
Incurred by them in connection with said 
Proceedings at Rs. 560-14-0, and made a 
demand of the petitioner for that amount. 
; It is those proceedings of August 1, 1935, 
that the petitioner wants to get quashed by 
. this application. 

: The contention of the Board is that a 
_writof certiorari is incompetent in this 
matter, firstly, because the proceedings of 
August 1, 1935, were purely administrative 
or ministerial and not judicial, and secondly, 
because the petitioner has a remedy pro- 
vided bys 72 (2) of the Act for questioning 
the correctness of these proceedings. It is 
also contended that the Board did not 
exceed the jurisdiction conferred on it by 
ss. 68 and 70 of the Act in assessing the 
amount due by the petitioner and making a 
demand for it. f 

. It has been held in numerous cases that 
a writ of certiorari does not lie to quash 
an order, merely ministerial, and that it is 
intended for the purpose of adjudicating 
. on the validity of acls judicial. -And what 

-are included in tre term ‘judicial’ has again 
‘been the subject of numerous - decisions. 
In the case Reg v. Dublin Corporation 
(1), May, OG. J observed as follows :— 

“Tt is established that the writ of certiorari does 
not lie to remove an order merely ministerial, such 
‘as warrant, but it lies to remove and adjudicate 
upon the vadidity of acts judicial.” j 

Tn this connection; the term ‘judicial’ 
“does not necessarily mean acts of a Judge 
or legal tribunal sitting for the determin- 
ation of matters of law, but for the purpose 
of this question judicial act seems to be 
an act done by competent authority, upon 
consideration of facts and circumstances, 
and imposing a liability or affecting the 
rights of others. And if there be a body 
empowered by law to enquire into facts 
make estimates io impose a rate on a 
District it would seem to me that the acts 
of such a body involving such consequence 
would be judicial Acts. 
County Council (2), Slesser, L. J. analysing 
and explaining the dictum of Atkin, L. J. 


t 


observed: 

“Atkin L.J. (as he then was) in Rex v. Electricity 
‘Commissioners, London Electricity Joint Committee 
(3), lays down four conditions under which a. rule 
for certiorari may issue.” g 


(1) (1878) 2 L R Ir 371 at p 376, l . 

(2) (1931) 2 K B 215; 100 L J K B 760; 144 L T 464; 
95 J P 89; 291, G R 252; 75 8 J138; 47.7 LR 227. 
3 0929) 1K BIN; 93147 KB390; 1301, T 164; 


In Rex v. Lundon . 


He says: 

“Wherever any body of persons” (First) “having 
legal authority" (Secondly) “to determine questions 
affecting rights of subjects", and (thirdly) “haviag 
the duty to act judicially? (Fourthly “act in excess 
of their legal authority” . the sub-divisions 
are my own . .” they-are subject to the con- 
trolling jurisdiction of the King’s Bench Division 
exercised in these writs.” i 

In the same case Scruton, L. J put it as 


follows:— 

“It is not necessary that it should be a Court 
in the sense in which this Oourt is a Court, it is 
enough if it is exercising after hearing evidence, 
judicial functions in the sense that it has to 
decide on evidence between a proposal and an 
opposition”, = ‘ 


*- These decisions have been followed in 


this Court in numerous cases Venkatarainam 
v. Secretary of State (4), Muniswami Chetty 
v. Board of Revenue (5) and Thirumala 
Chettiar v. Chellam Pillai (6), etc. Apply- 
ing these tests to the facts of this case, 
it has to be seen whether thisis a case in 
which a writ can be issued. Section 68 
of the Madras Hindu Religious Endowments 
Act provides that 

“all costs and expenses incurred in connection with 
legal proceedings in respect of any religious endow- 
ment to which a Board or Committes is a party 
shall, notwithstanding anything contained in s. 74, 
be payable out of the funds of such eadowment”. . 

Section 70 provides that 
~ “the costs, expenses and contributions payable under 
ss. 68 and 69 shall be assessed on and notified to 


the trustee of every math and temple in the prescribe 


ed manner.” : 
- It is under these sections that the Board 
purported to act when it assessed the amount 
due by the petitioner and made a demand 
on August 1, 1935. This cannot be said to 
be a determination of any question affecting 
the rights of subjects, much less can it 
be said that in doing so they were acting 
judicially or they had a duty to act judicially. 
There were no facts to be enquired with, 
there was no question of any “proposal” 
on one side or of “opposition” cn the other, 
and not even a notice was necessary to 
be given tothe petitioner before the amount 
was, assessed ora demand made. Further, 
in View of ss. 68 and 70 of the Act, it cannot 
at all be contended that the Board had in 
any way exceeded the authority given to 
them by law in assessing the amount and 
making a demand for it. The proceedings 
of August 1, 1935, cannot, therefore, be 


(4) 60 M L J 25; 128 Ind. Cas. 851;53 M 979; 32-L W 
475; A I R 1930 Mad. 896.“ 

(5) 61 M L J 479; 135 Ind. Cas, 705; A I R1932 Mad. 
33; (1931) M W N 798; 34 LW 448; Ind, Rul. (1932) 
Mad. 193; 55 M 137. 

(6) 57 M 791; 148 Ind. Cas. 477; 39L W 193; 6 R M 
483; ATR 1934 Mad. 190; 66 ML J 468; (1984) M W 


-1937 


; Baid to be such that a writ of certiorari can 
: be issued in respect of it. 

Another contention reised by Mr. Subba 
: Rao is that, as the petitioner has another 
, remedy provided for by the statute itsélf, 
:@ writ cannot be issued. Section 70 (2) (b) 
. provides: at 
- “On receipt of a requisition under cl. (a), the 

Collector shall issue a notice to the trustee concerned 

‘requiring him, within 15 days from the service of 
’ such notice, either to pay the amount mentioned 
- in the requisition and specified in the notice or to 
_ State in writing his objections, if any, thereof”. 

Clause (d) provides: 


“If, within tne said period, an objection in writing - 
is received by the Collector from the trustee with ~ 


‘regard either to his liability. or to the amount 
specified in the notice, the collector shall transmit 
such objection tothe President. of the Board.” 


And cl. (e) provides: 

. “The President of the Board shall consider the 
objection so transmitted and communicate’ to the 
- Collector his : decision confirming, withdrawing or 
modifying the original demand”. 

If, therefore, the petitioner bad any valid 
‘objection to the assessment and demand 
-made by the. Board, he had a right to object 
-it, and such objections would have been 
heard and determinsd by the President of 
the Board. Mr. Viswanatha Ajyar for the 
petitioner contends that this remedy, being 
more cr less in the nature of a review, 
cannot be said to be a separate remedy. 
I am unable to agree with him; it is.not 
-the Board but only the President of the 
-Board who, under the statute, has the right 
to hear and determine the objections to 
the assessment and the demand, and he 
is entirely a different person from the 
Board. 

It would also appear that the petitioner 
availed himself of the remedy provided 
by the Act under s. 70 (d) and filed an 
objection petition and that it had been heard 
-and decided by the President of the Board 
and the original demand confirmed on a 
Subsequent date, ramely February 10, 1936. 
Mr. Subba Rao pointed out that if at all, it 
is that order alone that could be the subject 
of awrit. Mr Viswanatha Ayyar, therefore, 
made an oral application that he should 
be allowed io amend this application so as 
to make it refer to the proceedings of the 
Board dated February 10, 1936. That was 
opposed by the respondent. As the peti- 
tioner was fully aware of the proceedings 
of February 10, 1936, befcre. he filed- this 
application on March 23, 1936, and he chose 
to call into question ihe proceedings of 
August 1, 1935, only and not those of the 
latter date, Ido not think he is entitled at 
this stage to convert this petition into one 
for quashing the proceedings of February 
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10, 1936, even if an amendment could be 
allowed in petitions of this kind. It is 
thus clear that the petitioner had another 
remedy provided for by the statule itself 
and that he availed himse!f of it. It is well 
settled that a writ of certiorari should only 
be granted when no other suitable remedy 
exists. Vide Annie Besant v. Advocate- 
General of Madras (D, and Govindaswami 
Pillai v. Ramalingaswamy (8). For this 


-reason also, it must be held that this is 


nob a case 

issued. 
liven’ assuming that. the proceedings of 

August 1, 1935, should be considered’ to be 


in which a writ should be 


‘judicial and that the petitioner had no 


other remedy, tke question is whether the 
petitioner has a good case on the merits, 
-TLe amount for which demand was made 
included not only the expenses incurred by 
the Board but also the amount of costs order- 
ed to be paid by the Board to the petitioner. 
‘Mr. Viswanatha Ayyar contends that under 
s. 68it is only the amount wLich the Board 
had spent and not what they had to pay to 
„others that they could get from the endow- 
-ment concerned. There would have been 
some force in this contentionif s. 68 referred 
on’y to the costs incurred in connection 


- with legal proceedings te which the Board 


was a party, hut the wording of s. 6¢ is 
- “All costs and expenses incurred in connection 
with legal proceedings . . .” | 
These words are wide enough to cover the 
amounts which the Board had to spend and 
also which they had to pay to others. There 
is, therefcre, no substance in this contention 
also. It is. clear from what has, been said 
above that the Board did not exceed its 
jurisdiction- in assessing and making a 
demand for the amount and that ihe pro- 
ceedings which the petitioner wants to 
get quashed in this petition are not judicial 
at all but only ministerial or administrative, 
and ‘that the petitioner had a remedy 
provided by the same statute to have his 
objections heard and decided and that he 
availed himself of it. It follows that no 
writ should be issued. The petition is 
therefore, dismissed with costs. Advocate'’s 
fee Rs. 100. y 
- (Memo. of costs will follow). f 
A. Pee Petition dismissed. 
* (7) 43 M 146 at p 160; 52 Ind. Cas. 209; 37 M LJ 
139; 17 A 1, J 925; 23 C W° N 986; 21 Bom. L R867; 
(1919) M W N 555; 10 L W 451; 20 Gr. L J 593; 26M ` 
P 408; LUPLR (PO) 74; (1919) 35 T L R 500; 46 
(8) 35 L W 360; 137 Ind. Cas. 868; AI R 4932 Mad. 
321; (1932 M W N 61; 62M LJ 644; Ind, Rul. (1932) 
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___ BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 1909 of 
1935 
January 10, 1936 
B.J. WADIA, J. 
KRISHNADAS TULSIDAS AND ANOTHER — 
PLAINTIFFS 
versus 
DWARKADAS KALIANDAS AND OTAERS 
— DEFENDANTS 

Hindu Law — Will — Construction— Principles— 
Succession Act {XXXIX of 1925), ss. 97, 106—Will by 
Hindu—Legacy to T, his sons and daughter—Death 
of T and daughter during testator's life-time—Sons, 
if take whole legacy — Interpretation of Statutes— 
Illustrations to section—Value of. 

In construing the will ofa Hindu it is not jm- 
proper to take into consideration what are known to 
be the ordinary notions and wishes of Hindus with 
respect to the devolution of property Mahomed 
oo v. Shewkhram (7), followed |p. 175, col. 
1. 

Under a will executed bya Hindu testator, a legacy 
of Rs. 10,000 was given to “T and (his) sons and 
daughter”. The legatee named T had two sons and 
one daughterand T and his daughter died during 
the testator's life-time, After the death of the 
testator, T's son claimed the amount : 

Held, that the will being that of a Hindu, it was 
‘for parent and issue concurrently and the sons as 
survivors took the whole legacy under s.106, Succes- 
sion Act. [p. 176, col. 1 

It is true that an illustration to a section, unlike 
‘marginal note, is considered as a part of the section 
itself, and is to be accepted as being both relevant 
and valuable for the construction of the section. 
But an illustration ordinarily exemplifies. the parti- 
cular section to which it is appended, and the Court 
cannot import into an illustration to one saction 
which is applicable to Hindu wills a substantive 
proposition of law ora rule of construction embodied 
in another section which is not so applicable. 
Mahomed Syedol Arifin v. Yeoh Ooi Gark (3) and 
‘Durga Priya Chowdhury v. Durga Pada Roy (4), 
relied on, [p. 173, col. 2.] : 

Messrs. V. F. Taraporewala and Jamshed 
Kanga, for the Plaintiffs.. 

Mr. M. C. Setalvad, fcr 


Nos. 3 to 6. 


Judgment.—Plaintiffs have taken out 
this originating summons for the construc- 
tion ofa portion of el. 5 of the will of one 
Ranchoddas Tribhowandas Modi, relating 
totke payment of a legacy of Rs. 10,000. 
The legacy was to be -paid to “Bhai 
Tulsidas Keshavdas and (his) sons and 
daughter". Plaintiffs are the sons cf 
Tulsidas. The will was made in 1914, and 
at that date the only children of Tulsidas 
‘who were in existence were his two sons, 
the plaintiffs, and one daughter Kusumbai. 
Tulsidas died in 1914 and Kusumbai died 
in 1921. Tne testator died at Bombay on 
or about May 10,1930. Plaintiffs contend 
that ihe legacy was given jointly to 
Tulsidas and his sons and daughter, and 


Defendants 
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that Tulsidas and Kusumbai being both 
dead, they are entitled to the entire 
legacy. 

Defendants Nos. ],2and 3 are three of the 
proving executors of the will. In 1930 a 
suit was filed by Jugmohindas Kaliandas 
against the executors of the will for the 
administration of the estate of Ranchhod- 
das Modi, being Suit No. 1889 of 1930, 
and a consent decree in the suit was 
passed on October 7, 1931, by which it was 
declared that the widow of the deceased 
testator, Putlibai, was entitled, as the 
residuary legatee, to her husband's estate 
subject to the payment inter alia of the 
legacies under his will. The estate was 
accordingly handed over to-her. Thereafter 
Putlibai died in 1952, leaving a will of 
which defendants Nos. 3to6 are the exe- 
cutors. Probate of her will was granted 
tothem on October 2,.1953. Defendants 
Nos.1 and 2 are agreeable tothe pay- 
ment ofthe legacy of Rs. 10,000 to the 
plaintiffs. Defendants Nos. 3 to 6 contend 
that on the death of Tulsidas ia the life- 
time of the testator the legacy lapsed and 
formed pərt of the residue. They deny 
thatthe legacy was given jointly as alleged 
and submit thatthe plaintiffs are nol en- 
titled to it. 

The will of Ranchhoddas Modi, is in 
the Gujarati writing. There is some dis- 
pute between the parties as to the correct- 
ness of the translation of the particular 
portion of cl. 5 which is under consideration. 
In the petition for probate of the will the 
translation was us follows: “Rs. 10,000 to 
Bhai Tulsidas Keshavdas and sons and 
daughters,” and that was also the transla- 
tion of the clause contained in the will 
annexed to the probate which was granted 
on October 5, 1931. Subsequently, that is 
after the probate was granted, that before 
the originating summons was taken out, 
the translation was corrected by the Court 
translatcr at the instance of the plaintiffs’ 
attorneys into “Rs. 10,006 to Bhai Tulsidas 
Keshavdas and sons and daughter.” On 
consulting one of the senior Gujarati trans- 
lators of ihis Court, 1 was informed that 
ihe Gujarati word used by the testator 
for “daughter” can be translated both in 
the singular and in the plural, that is both 
as “daughter” as well as “daughters.” 
The word is translated in the singular in 
setting out cl. 5 in para. 2of the plaint, 
and in the affidavit of defendant No. 4 on 
the originating summons para. 2 of the 
plaint is admitted, which means that ‘the 
translation of the word in the :singular as 


1937 
“"daughter” is accepted as correct. Ovunsel 
for defendants Nos. 3 to 6, however, said 
that this was by mistake. It may be menr” 
tioned here that as a matter of fact 
Tulsidas bad only one daughter at the 
date of the will, and never had another. 
The only question, therefore is, what is 
the correct and proper construction of the 
words ofthe legacy? Tt is the will of a 
Hindu testator, and was drawn as the Court 
was informed, by the testator himeelf.. Tt 
is provided by-s. 97, Succession Act of 1925 
(which corresponds to s. 84 of the Act of 
1865) that: 

“Where property is bequeathed to a person and 
wordsare added which describe a cless of persons 
but do not denote them as direct objects of a distinct 
and independent gift, such person is entitled to the 


whole interest of the testator therein, unless a contrary 
intention appears by the will.” 


According to the first illustration to that: 


section, if a bequest is made for instance 
“to A and bis children,” or “to A and his 
heirs,” cr “ A and his issue,” ‘A’ will take 
the whole interest which the testator had 
in the property which is the subject-matter 
of the bequest. That would be so in accord- 
ance with a ruleof the English Law re- 
garding bequests of personality, viz. that 
where there is a gift’ to ‘A’ and his heirs, or 
to ‘A’ and the heirs of his body, the words 
“and his heirs” or “and the heirs of his 
body” are to be construed as words of 
limitation of the gift to A, that is, as 
words which describe the nature and 
extent of the interest conferred on A. 
The heir or heirs of the body donot take 
by purchase, unless the testator has so in- 
tended by his will. On the other hand, if a 
bequest is made “to A and his: brothers,” 
as in Ilue: 2 tos. 97, A and his brothers 
are jointly entitled to the legacy. They 
will take it jointly, because a bequest to 
“As brothers along with A does not enlarge 
the estate of A. If s. 
- in this case, Tulsidas would take the entire 
interest in the Jegacy for himself absolutely. 
But it is provided by s. 57 of the Act of 1925, 
read along with Sch. III to the Act, that s. 97 
does not apply to wills made by Hindus. 
Tt applies for instance, in the case of Parsis. 
In Dadabhoy Framjee v.Cowasji Dorabji (1) 
a Parsi lady settled some property on her- 
self for life and then for her son for life, 


and then for “his sons and their male heirs: 


absolutely in equal shares as tenants-in- 
common”, It was held that the word ‘‘male 
heirs” did not imply any limitation; and 


that the son's sons, that is the grandsons, 


(1) 47 B 349; 77 Ind, Cas, 83; A I R 1928 Bom, 177;. 
4 Bom. L RIL, l 
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took the property absolutely as tenants-.n- 
common. It was held that if s. 84 (now 
s. 97) wasapplicable to wills, there was no 
reason why a different effect should be 
given to the expression “male heirs” in a 
deed of settlement. This was confirmed by 
the Privy Council in Dadabhoy Framjze v. 
Cowasji Dorabji (2). Counsel for defend- 
ants Nos. 3 to 6, however, relied on s. 105, 
Succession Act, which dealb with a case in 
which the legacy lapses, and principally on 
Tilus. (iż) to that section. Illustration (i) 
runs as follows: : h 

“A bequest is made to A andhis children, A- 
dies before the testator, or happens to be dead when 
the willis made. Thelegacy to A and his children 
lapses.” 

7 have already referred to Sch. III to the 
Act before. It enumerates the sections of 
the Act which are applicable to the wills 
of Hindus, and s. 105 is one of them. It also 
mentions certain “restrictions and modifi- 
cations’ in the application of those sections, 
and in cl. 5 of those “restrictions and modifi- 
cations” itis stated that in applying cer- 
tain section, including s. 105, the words 
“son,” “sons,” “child” and “children” shall 
be deemed to include an adopted child. It 
was argued that ass 105 was applicable to 
wills made by Hindus, and as the word 
“children” occurs only in Illus. 2 to that 
section, the illustration must be taken as 
laying down a rule of construction which 
applies to wills made by Hindus. Ido not 
agree with this contention. It is true that 
an illustration to a section, unlike marginal - 
note, is considered as apartof the section 
itself, and is to be accepted as being both 
relevant and-valuable for the construction 
cf the section : see Mahomed Syedol Ariffin 
v. Yeoh Ooi Gark (3) and Durga Priya 
Chowdhury v. Durga Pada Roy (4). Bat an 
illustration ordinarily exemplifies the par- 
ticular section to whichit is appended; and 
the Court cannot import into an illustra-- 
tion to one section which is applicable to 
Hindu wills a substantive proposition of 
law or a rule of construction embodied in 
another section which is not so applicable. 


Ifthe bequest to A and his children in 


Illus. (ii) to s. 105 is to be construed accord- 
ing tothe rule of construction laid down in 
si 97,A will no douht take the entire inter- 
est which the-testator had in the property, 
and inthe eventof A dying in the life- 

(2) A I R 1925 P C 306;.94 Ind. Oas. 535 (P 0) 

(3) 43 I A 256; 39 Ind. Cas, 401; A 1 R1916PO 
949; 21C W N 257; (1917) M W N.-162; 19 Bom. L R 
157; (1916) 2 A 0-575; 86 L J P U 15; 115 LT 564; 32 
TLR678(PC). _ 

(4) 550 154; 109 Ind. Cas, 752; AI R 1928 Cal, 204: 
LLT 40 Cal. 161. 
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time of the testator the legacy will fail to 
take effect and fall into the residue. 

But a 
children or to A and hissons and daughters, 
cannot be construed according to s. 97, if 
the willis made by a Hindu, nor can the 
added words “and his children” or “and 
his sons and daughters’ in a will made by 
a Hindu be rejected as mere surplusage 
having no effect, in the absence of any indi- 
cation of a contrary intention in the will 
itself. 
is different in meaning from the words 
“sons and daughters” for ‘children * include 
< both: see Krishnarao Ramchandra v. Bena- 
bai (5), where it was held that a bequest to 
children does notmean a bequest to sons 
only. Section 105 of the Act has been made 
applicable to Hindus as the section is one of 
general application. There may be instances 
where a legacy is given to A, a Hindu, 
alone, and if in such a case A pre-deceased 
the testator, the legacy would lapse: But 
from thatit does not follow that Illus. (ti), 
will apply, if the bequest is contained in a 
will made by a 


laid down ins. 97, which the Legislature 
has expressly made inapplicable to such 
wills. : 

It was argued that if s.97, did not ap- 


ply to wills made by Hindus, its principle - 


should be made applicable to such wills. 
Counsel referred to Trevelyan on Hindu 


Wills, Edn. 2, p.8#, where the author says ` 


that the principle of s. 8! (now s.97), ap- 
plies to Hindu wills ; on what grounds, he 
does not say. It was argued that there was 
nothing in the rule of construction contain- 
ed in the section which was repugnant to 
notions of Hindu Law. But the provision 
of the Legislature is clear. Section 97, 
embodies an artificial rule of construction of 
wills taken from the English Law, and, it is 
expressly provided that that section, which, 
1 take it, means the rule of construction 
contained in it, does not apply to wills 
made by Hindus. In a case which went up 
to the Privy Council, Skinner v. Naunihal 
Singh (6), there was a bequest to the testa- 
tors eldest son Thomas Brown Skinner, 


“and to his lawful male children according ' 


to the law of inheritance,” and in the event 
ot- Thomas dying without lawful male child- 
ren, tothe testator’s next male heif, and 
in default, to the female children. Here the 


(5) 20B 571. 
8) 401 A105; 35A 211; 19 Ind. Cas, 967;(1913) M 
W N 500: 13M LT 488; 11A LJ 495:17 C.L J 


555; n 
45 Bom, L R 502; 17 O W N 653; 25 M L J in (P 0) 
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bequest in a will to A and his. 


I do not think the word “children” . 


Hindu. To say so would be. 
inconsistent with the rule of construction | 
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testator, Thomas Skinner, was not a Hindu: 
Still it was held that English rules of 
interpretation in so far as these are artifi- | 
cial rules of construction which have arisen 
in the administration of English Courts 
of Enquiry, should not be allowed to govern 
the interpretation of a will made in India in . 
1864, thatis, before the Act of 1835 came . 
into force, and that questions affecting the 
eomstruction of that will, or the regulation 
of a succession under it, must be deter- 
mined by principles of nattiral justice, or 
“according to justice, equity and good con- 
science.” In other words, the will was to be 
construed according to the intention of the - 
testator, and it was held by the Privy Coun- 
cil that Thomas Brown Skinner took only . 
a life interest. f 
In every case it is purely a question of 

construction of each particular instrument, , 
and the real basis of construction of 

the portion of the clause in dispute’ 
in this caseis to ascertain the intention , 
of the testator in adding to the name of 

the legatee the words, “and (his) sons and . 
daughter” (or daughters) in the legacy. 
It is always the intention of the testator . 
as expressed or implied in the language of . 
the will which must be given effect to so 

far and as nearly as may be done consis- ' 
tently with thelaw. That intention must ` 
be collected with reasonable certainty, and `. 
it may ke Collected from the entire clause or, - 
if necessary, from the whole will itself. 

The question is whether the added words ° 
were intended to be words of inheritance, 

so as todenote the absolute interest of 

Tulsidas in the sum of Rs. 10,000, or 

whether they were meant to refer to the 

sons and daughter of Tulsidas existing 

at the date of the will, or whether they - 
were meant to describe his sons and 
daughters, as a class of persons who were 

to be the direct objecis and recipients 

of the testator’s bounty along with their’ 
father, It has been held that even if the 

words used by the testator are words of 
general inheritance, the context of the. 
will together with extrinsic circumstances, 
if the evidence of such circumstances is | 


properly admissible, may show that a, 
limited interest only was meant to be, 
given. 

The construction. of the will must, 


therefore, ultimately depend on what 
the testator intended his words to mean. | 
I do not think thatin the view I take it | 
makes much difference whether the Gujar- 
ati word in the will is to be taken as meaning © 
“daughter” or “daughters.” It is quite pros ` 
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bable that the word was used in the 'singu- 
lar, as both Dwarkadas Kaliandas, the first 
legatee under the clause, and Tulsidas 
Keshavdas had only one daughter 
each at the date ofthe will. Dwarkadas 
had another daughter, but she was born 
nearly a year after that date. The legatee 
lastly mentioned in the clause is the 
testator’s maternal aunt Parvati. She was 
a widow, asthe Court was informed, and 
had only one daughter,. and the same 
Gujarati word is also used for “daughter” 
in the legacy given to her. Wherever a 
legatee had 
mentioned, except in the case of Parvati 
who had also one son but whose name does 
not appear. It was admitted in argcment 
that the translaticn of the Gujarati, word 
in her case should be “son,” and not “sons.” 
Whether, therefore, the "testator meani to 


refer.to the existing daughter of a legatee' 


or to refer to daughters along with sons as a 
“class he has throughout used “the same Gujar- 
ati word, Jagmohandas and Bhagwandas, 
the brothers of Dwarkadas, had no children 
ab all at the date of the will, and there- 
fore noné are referred to in the legacy given 
to them. 
It is also quite probable that the tes- 
tator was using aword for “daughter” in 
exact relation. to the existing facts. But, 


as: I have said before it isnot very mate-- 


rial whether the word is taken in the 
singular or in tke plural. It is the will 
of a Hindu, and it has been held by the 
Privy Council in Mohammad Shumsool v. 
‘Shewkhram (7) that: i 

.“In construing the will of a 
improper to take into consideration what are 
known to be the ordinary notions and wishes of 
Hindus with respect to the devolution of pro- 
perty.” 

Ordinarily, a daughter does not come 
in a Hindu’s conception cfan heir, either 
of himself, or of a Hindu legatee. Daughters 
in a Hindu. family are entitled to certain 
rights -of maintenance and residence. If 
therefore a Hindu testator mentions the 
daughter or daughters along with the sons 
of a legatee in connection with the legacy, 


the Court can infer that the testatcr intends. 
that the daughter or daughters along with. 
the sons shall take the benefit which the - 


words of the will purport to give. I do 


not think that a Hindu testator, who isa, 


Jayman, and presumbly therefore unaware 
of the legal import of particular words, 
would use them deliberately in order to 
give an absolute estate to the legatee 


(7) 21 A 7; 14 BL R 226; 22. WR 409; 3 Gar. 403 
3 Ruther 43 (PO, gi 
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according to an artificial rule of construc- 
tion taken from the English Law. It was. 
argued on behalf of defendants Nos. 3 
to 6 that the Court does not as a rule 
impute toa testator the use of additional 
words without some additional purpose or. 
without any purpose at all, and that he 
intended to make an absoiute gift to 
Tulsidas more emphatic by the use of the 
additional swords. But that in my opinion 
is merely as assumption which is not 
warranted. There is nothing in the whole 


-will to show that the teslator was capable 


of choosing words clearly apt by law to 
produce a particular disposition of pro- 
perty in favour of a legatee. Moreover, under 
s. 95, Succession Act, an absolute estate 
can be conferred on a legatee without any 
words of limitation at all. Ido not think . 
that the testator who drafted his own will. 
had any particular legal principle in view 
on which he based his words. He based 
them on the facts relating to the family 
ofeach legatee, and it will correspond: 
more nearly with his intention if the: 
Court adopts a construction which bene- 
fits not only Tulsidas but his children; 
as well, and confers a benefit on them, 
jointly. 

The amounts of the different legacies may, 
also be noted in this’ connection. The 
testator has given Rs. 10,000 between: 
Jugmohandas and Bhagwandas, the two: 
brothers of Dwarkadas, as they had no- 
children at all, whereas he has given 
Rs. 10.000 to Dwarkadas- and his sons’ 
and daughters, just as he has given. 
Rs. 10, 000 to Tulsidas and his sons and 
daughters. Plaintiff's Counsel argued that 
the testator could not have meant the 
whole sum of Rs. 10,000 for Dwarkadas 
or for Tulsidas absolutely, when he had 
given Rs. 10,000 to the two other bro- 
thers of Dwarkadas jointly. The amount 
of the legacy, Lowever, is not a sure guide 
to the testator’s intenticn. Much must 
depend on his wishes and predilections, 
and there is nothing before me to.show 
whether he had regard for all those three 
brothers equally, or for any one of them 
more than for the others. Further it 
must be remembered that a testator’s . 
bounty is absolute, without ‘control as to 
the amount of the bequest or as to his. 
motive. 

Unless it is clear to the Court that the: 
testator infended to use the particular 
words under consideration in their legal 
and technical sense, that is, as words of 
inheritance, the only proper. way - to. 
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construe them is to take them in their 
plain and appropriate usual sense. In 
order to deprive them of such sense, there 
must be a sufficient indication to satisfy the 
Court that the words were meant to be 
used by. the testator in some other 
sense, and the burden of proof in such 
eases lies on those who attribute to those 
words such other sense. I am not satis- 
fied that they were so used. Taking 
everything into consideration I hold that 
the sons and daughters of Tulsidas took 
beneficially with him, and that the legacy 
was meant for parent and issue concur- 
rently. It is provided unders. 103, Suc- 
cession Act, that where a legacy is given 
to two persons jointly, and one of the 
joint legatees dies before the testator, 
the surviving legatee takes the whole 
legacy. In my opinion, therefore, the 
plaintiffs as the survivors in a legacy to 
Tulsidas and his sons and daughters 
jointly are entitled to the legacy of 
Rs. 10,000. There is no dispute between 
the parties that if the legacy is payable, 


interest is to run on Rs. 10,000 at six - 


per cent. per annum from May 10, 1931, 
till payment that is, from the expiry of 
a year after the date of the  testator’s 
death. 

Costs of plaintiffs and defendants Nos. 
3 to-6 to come out of the estate of Putli- 
bai, Putlibai having taken the residue of 
the estate of Runchhoddas Modi under 
the consent decree in Suit No. 1889 of 
1930, those defendants Nos. 3 to 6 when 
taxed as between attorney and client. 


N. Order accordingly. 





ALLAHABAD HIGH COURT. 
Criminal Revision Application No. 490 
of 1936 
September 16, 1936 
Ntamat ULLAH AND Ganaa Nata, JJ. 
EMPEROR—PRrosESUTOR 
veTsSUs 
BISHWANATH— Opposits Parry. 
Criminal Procedure Code (Act V of 1898), ss. 439 
(6), 423 (2)—Scope of —S. 439 (6) should be read with 
s. 423 (2)-—-S. 439 (6), whether gives accused un- 
limited right to impugn his conviction~Arms Act 
(XI of 1878), s. 19 (£)—Possession of unlicensed 
revolver—Adequate sentence, what is—Criminal trial 
—Sentence. i g 
Section 418 of the Criminal Procedure Code, limits 
the right cf appeal in cases of convictions based on 
verdicts of jury to matters of law only. Section 439 


(6), Criminal Procedure Code, entitled the person who . 


has been called upon to show cause why his sen- 
tencs should not be enhanced to show cause against 


his, eonviction only so faras s. 423 (2), Criminal. 


r ‘ > . . race | $ 
"BM gRoR v. BISHWaNaTa (ALL.) 


16610 
Procedure Code, allows. The combined effect of” 
8. 439 (6) and s. 423 (2), Criminal Procedure Code, is 
to entitle the accused to question the conviction by 
showing thatthe Judge misdirected the jury or that 
the jury misunderstoo'! the law laid down by the Judge 
in his charge. To hold that s. 439 (6) confers an 
unlimited right of impugning the conviction would 
be to introduce the anamaly that a person convicted 
on the verdict of a jury can question the convietion 
only within the narrow limits laid down in s. 423 
(2), but if he has to show cause against a motion 
for enhancement of sentence, his right to question 
his conviction is very materially enlarged. Imperor 
v. Bansgopal Singh, Gr. Rev. No. 523 of 1930, dis- 
tinguished. g 

The sentence of one year's rigorous imprisonment 
under s. 19 (f) Arms Act, for the offence of being in 
possession of unlicensed revolver is not appropriate, 
If it had been the case of some other unlicensed wea- 
pon having been found in the possession of an accused 
person, a sentence of one year’s rigorous imprison- 
ment might well be considered to be adequate. Tha 
ease of pistol or revolver stands on a somewhat 
different footing. It is a dangerous weapon and can 
easily change hands without detection, The chances 
of a weapon of that kind falling into the hands of 
dangerous persons are not very remote. 

(Sentence was enhanced to two yeare’ rigorous im- 
prisonment.) 

Or. R. App. from an order of the Sessions 
Judge, Allahabad, dated March 21, 1936. 

The Government Advocate, for the 
Crown. f 

Mr. A. P. Dube, for the Opposite Party. | 


Order.—This is an application on behalf 
of the Crown for enhancement of seutence ` 
passed on Bishwanath by the learned Age. 
sistant Sessions Judge of Allahabad in a 
case in which Bishwanath was committed 
to his Court to take his trial for an offence - 
under s. 19 (f) Arms Act. The trial was 
held with the aid of jury, who returned a 
unanimous verdict of guilty. The Police 
received information to the ‘effect that 
Bishwanath would be passing on an ekka’ 
on a certain day on the Canning Road. 
They took the precaution of securing the. 
presence of two Magistrates, one stipendiary 
and the other honorary, at the time when 
Bishwanath was expected to drive on the 
Canning Road. Accordingly a party con- 
sisting of two Polica Officers and two Magis- 
trates lay in wait at a convenient spot on the 
Canning Road. Bishwanath was noticed 
approaching on an ‘ekka, which was 
stopped by the Police, and.a search of his- 
person was made in the presence of the 
Magistrates. A revolver and a few car- 
tridges were found concealed in the folds 
of his ‘dhoti.. He was taken in custody 
and prosecuted forthe offence of being in 
possession of an unlicensed revolver. The 
learned Assistant Sessions Judge sentenced . 
him to one year’s rigorous imprisonment 
under s. 19(f), Arms Act, ..He appealed > 
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to the Court of the learned Sessions Judge, 
Allahabad, who upheld the conviction and. 
sentence. The Local Government has 
moved this Court fcr enhancement of sen- 
tence. The learned Government Advocate 
has argued before us that in case of a 
weapon like a revolver or pistol the sen- 
tence passed by the trial Judge was wholly 
‘Inadequate. The learned Counsel for Bish- 
wanath ‘claimed a right to open the case on 
‘facts and offered to show that the convic- 
tion itself was not justified by the evidence 
produced in the case. He relies on s. 439 
(6), Criminal Procedure Code, which pro- 
vides : . 

“Notwithstanding anything contained in this 
section, any convicted person, to whom an op- 
portunity has been given under sub-s, = of show- 
ing cause why his seatence should not be enhanc- 


ed, shall, in showing cause, be entitled also to show 
cause against his conviction.” 


It is argued that the right to show cause 
against conviction is comprehensive enough 
to include a right to re-open the case on 
evidence and impugn the verdict of the 
jury. We are of opinion that the rule 
quoted above should be read with other 
Provisiors contained in the Code of Crimi- 
nal Procedure, specially s. 423 (2), which 
lays down: i 

“Nothing herein contained shall authorise the 
Court to alter or reverse the verdict of a jury, 
unless it is of opinion that such verdict is erroneous 


owing to a misdirection by the Judge, orto a mis- - 


understanding on the part of the jury of thé law as 
laid dowa by him.” ‘ 

Section 418 of the same Code limits tha 
right of appeal in cases of convictions 
. based on verdicts of jury to matters of 
law only. We are clearly of opinion that 
- 5. 439 (6), Oriminal Procedure Code, 
entitled the person who has been called 
. upon to show cause why his sentence should 
not be enhanced to show cause against 
his conviction only so far as s. 423 (2), 
Criminal Procedure Code, : 
combined effect of s. 439 (6) and s. 423 (2) 


is to entitle the accused to question the © 


conviction by showing that the Judge mis- 
directed the jury or that the .jury mis- 
understood the law laid down by the Judge 
in his charge. To hold that s. 439 (6) 
confers an unlimited right of impugning 
the conviction would be to introduce the 
anomaly that a person convicted on the 
verdict of a jury can question the convic- 
tion only within the narrow limits laid 
down in s. 423 (2), but if he has to show 
- cause against a motion for enhancement 
of sentence, his right to question his con- 
< viction. is very materially enlarged. We do 
not think that this was the intention of 
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the Legislature, nor do we think that there 
is anything in s. 439 (6) read with other 
provisions of ihe Criminal Procedure Ovde 
which justifies the view contended for by 
the learned Counsel for Bishwanath. 
Reliance is placed in this connection on 
Criminal Revision No. 523 of 1930 Emper r 
v, Bansgopal Singh, decided by ‘a Divi- 
sion Bench of this Court. Itis true that 
in that case the learned Judges considered 
the evidence and examined the propriety 
of conviction, though the trial was with 
the aid of jury. We find, however, that the 
question which has been directly raised be- 
fore us was not raised in that case. 

In the present case the learned Counsel 
for Bishwanath has expressly claimed a 
right to comment on the evidence, and the 
learned Government Advocate has question- 
ed the right of Bishwanath to doso. We think 
that the case referred to is not an auth-rity 
for the proposition contended for by the 
learned Counsel for Bishwanath, and we 
are not at allcertain thatif the question had 
been raised before that Bench, as has 
been raised before us, they would have 
taken a different view from what we are 
inclined to take We hold, therefore, that 
the learned Counsel for Bishwanath is not 
entitled to question the propriety uf the 
verdict of the jury, except within the 
limits laid down bys. 423 (2). Learned 
Counsel for Bishwanath attempted to show 


. that the Assistant Sessions Judge did not 


draw the attention of the jury’ to certain 
aspects of the evidence in the case. We 


‘are not salisiéd that there was any such 


omission on the. part of the learned Assis- 
tant Sessions Judge as may vitiáte the 
unanimous verdict of the jury. The only 
question which we have to consider is 
whether the sentence of one year’s rigorous 
imprisonment, passed by the learned As- 


‘sistant Sessions Judge was appropriate, 


having regard to all the circumstances of 
the case. If it had been the case of soma 
other unlicensed weapon having been 
found in the possession of an accused per- 
son, asentence of one year's rigorous im- 
prisonment might well have been consider- 
ed to be adequate. The case of pistol or 
revolver stands on a somewhat different 
footing. It isa dangerous weapon and can 
easily change hands without detection. The 
chances of a weapon ofthat kini falling 
into the hands of dangerous persons are nog 
very remote. In these circumstances, we 
think that the learned Assistant Sessions 
Judge should have passed a severer sentence 
than one year’s rigorous imprisonment, We 
x = 
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think that a sentence of two years’ rigorous 
imprisonment will meet the ends of justice. 
Accordingiy we enhance -the sentence to- 
that extent. 


D. Sentence enhanced. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. f 
Civil erma r oN 267/22-¢ of 
1 


August 20, 1936 
MIDDLETON, J.C. ` 
Pandit SHIV SAHAI AND ANGTIER— 
PLAINTIFFS—PETITIONERS 
versus i 
Pandit DJAWI SAHAI AND ANGTHER— 
DEFENDANTS — OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), ss. 151, 115 
— Order fixing court-fee— Whether can be reviewed 
under s. 15l— Court Fees Act (VII of 1870), s. 12— 
Whether bars power to review—Concurrent findings on 
question of court-fee~—~High Court will not interfere. 

Althcugh under s. 12, Court Fees Act the deci- 
sion of a trial Ccurt on the amount of fee charge- 
able cn a plaint is firal as between the parties 
to the suit subject to the provisions of the 
second part of that section, tnis dces not pre- 
vent the trial Court from reviewing its own 
order, a power which is granted to it bys. 151, 
Civil Procedure Code. Ke-opening and taking up 
the question does not amount to material irregulani- 
ty. Chandra Moni Koer v. Basdeo Narain Singh 
(1), Manilal v. Durga Prasad (2) and Rajdeo Narain 
Singh v. Ramdil Singh (9), relied on. 

When lower Courts have concurrently found on 
question of court-fee, High Court will not interfere 
1n revision. 

C.R. from an order of the Additional 
Judge, Peshawar, dated June 4, 1936. 

Mr. Chaudhri Jai Krishan, for the Peti- 
tioners. 

Order.—The petitioners brought a suit 
for partition, rendition of accounts and 
liquidation of debts. At an early stage in 
the preceedings, namely on the October 9, 
1935, arguments were heard as to court- 
fees and it was crdered that a deficiency 
in respect of the claim for rendition of ac- 
counts should be made up. This defici- 
ency was made up on October 10, 1935. 
Issues having been framed and evidence 

` taken, the trial Court’ found that the claims 
in the plaint included a claim for a third 
share in the definite sum of Rs. 1,820 with 
interest and for certain property of which 
.the value was not apparent. Instead of 
proceeding to judgment it, therefore, held 
that the plaintiffs must pay ad. valorem 
court-fee cn these twoclaims. It directed 
them to pay court-fee on Rs. 610 within 

ten days and appointed a Commissioner to 

assess the value of the property in order 
that the amount of further court-fee should 
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be fixed. The plaintiffs failed to put in 
court-fee on Rs. 610 within the time al- 
lowed. reir suit was, therefore, rejected 
and they went up on appeal. The Appel- 
late Court found that the plaintifis were 
liable to pay ad valorem court-fee on Rs. 610 | 
and, therefore, declined to interfere. The 
plaintiffs now come up in revision. The first . 
point taken is that the order of October 9, 
1935, wasa final order and that the trial 
Court acted irregulariy in re-opening the 
question of the correct amount of court: fee. - 
Section 12, Court Fees Act, lays down” 
that the decision of a trial Court on the 
amount of fee chargeable on a plaint is 
final as between the parties to the suit 
subject to the provisions of the second part 
of that section. This, however, does not 
prevent the trial Court from reviewing 118 
own order, a power which is granted tolt 
by s. 151, Civil Procedure Code. Relevant 
judgments are reported in Chandra Moni 
Koer v, Basdeo Narain Singh, 49 Ind. Cas. 
442 (1), Manilal v. Durga Prasad, 80 Ind. 
Cas. 607 (2) and Rajdeo Narain Singh V. 
Ramdil Singh, 58 Ind. Cas. 271 (3). I hold 
that there was no material irregularity in 
tke Court teking up the question of the 
ap, ropriate court-fee for a second time. 
The next point takenis that in fact the 
amount of court-fee already paid, by ihe 
plaintiffs was correct. This question was 
within the jurisdiction <f both the trial and 
Appellate Courts and they have given con- 
current findings. There is, therefore, no 
cecasion for interference in revision in 
this connection. No other points being 
raised, I dismiss the petition for revision. 
Petition dismissed. 


N. 
(1) 49 Ind. Cas. 442; AIR 1919 Pat. 270; 4 PLJI 
57 ; 


(2) 60 Ind. Cas. 667; A IR 1924 Pat. 673; 3 Pat. 
930; 5 P L T 425. 4 
(3) 58 Ind, Cas, 271; AI R1920 Pat, 627;5P LJ 
508.. 
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CALCUTTA HIGH COURT 
Civil Rule No. 157 of 1936 
July 7, 1936 
R. C. MITTER, J. : 
SURENDRA KUMAR GUHA— 
PETITIONER 
VETSUS ` 
JAMINI KUMAR GUHA AND OTHERS*= 
OrPosiTE PARTIES 
Civil Procedure Code (Act V of 1908), ss. 63, 73—- 
Scope of s. 63— Attachment of same property of judg- 
ment-debtor by different Courts at instance of differ- 
ent decree-holders~~Sale proceeds realized by one Court 
— Rateable distribution—Procedure. 
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Section 63 contemplates the case where attach- 
ments of the same property have been made by dif- 
ferent Courts at the instance of different decree- 
holders of the common judgment-debtor and provides, 
for the distribution among them of the proceeds of 
the attached property by one of Oourts only. The 
principle underlying it is the principle of conveni- 
ence, the principle of avoiding multiplicity of pro- 
ceedings, the principle of fair distribution and not 
the principle of exclusion. The distribution is to be 
made by the superior Court, and if all the Courts 
be of the same grade, the distribution is to be made 
by the Court which first attached the property. 
In such cases it is the duty of the Court of inferior 
grade or the Oourt of same grade which had at- 
tached last of all, as the case may be, to send the 
sale proceeds to the Court of superior grade for 
distribution, or if all the Courts be of the same grade, 
to the Court which first attached the property and 
the Court of superior grade or of the same grade 
which had first attached the property, as the case 
may be, is to distribute the sale proseeds amongst ~ 
all the attaching decree-holders. 

[Case-law discussed.] 


C. R. from an order of the Second Court 
Munsif, Feni, dated November 28, 1935. 
Mr. Nani Gopal Dass, for the Petitioner. 
Messrs. Rajendra Chandra Guha and 
Amiya K. Sen, for the Opposite Parties. 
Mr. A. Quasem, for the Deputy Registrar. 
Order.—The petitioner instituted a suit 
for recovery of money against opposite 
parties Nos. 2 to 8 in the Second Court of ° 
the Munsif at Feni, being Money Suit No. 
501 of 1934. Some immovable property of 
the said opposite parties was attached be- 
fore judgment on March 19, 1934, on his 
application. He obtained his decree on 
September 4, 1934, and on February 4, 1935, 
applied for execution of his decree in that 
Court (Money Execution Case No. 32 of 
1935). The opposite party No. 1 also ob- 
tained a money decree against the said op- 
posite parties Nos. 2 to 8 in a suit instituted 
by him in the first Court of the Munsif at 
-Feni and on November 19, 1934, applied in 
that Court for execution (Money Execution 
Case No. 445 of 1984). The properties which 
had been attached before judgment by the 
petitioner were attached by the First Court 
of the Munsif at Feni on December 20, 1934. 
In the sale proclamation issued by that 
Court, March 11, 1935, was the date fixed for 
sale, On March 8, 1935, the petitioner made 
an application to the Second Court of the 
Munsif at Feni, in which Court his applica- 
- tion for execution was pending. In that 
application he stated that the opposite party 
No. 1 was executing his decree for money 
against the same judgment-debtors in the 
first Court and that March 11, 1935, had 
been fixed for sale. He prayed for rateable 
distributicn. On that application the Second 
Qourt passed an order on the same date re- 
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quiring petitioner “to show papers” that the 
judgment-debtors were thesame.” The next 
day the petitioner satisfied the Court that 
the judgment-debtors were the same and 
on that the Court (Second Court of the 
Munsif at Feni) passed order No, 5 dated 
March 9, 1935,in these terms: 

“Heard Pleader. Prayer for rateable distribution 
of the assets to be fetched at the sale of the above 
Money Execution Case No. 443 of 1934 is allowed. 
Send a copy of this order to the local first Court 
for favour of passing necessary orders for rateable 
distribution. The claim of this case is Rs. 270-4-0." 

On March 18, 1935, the Second Court pass- 
ed the following order: “(Order No. 6) 
putup on April 27, 1935, for rateable dis- 
tribution with the Money Execution Case 
No. 445 of 1934 of the local First Court.” 
The first mentioned order (No. 5)- reached 
the First Court on March 1), 1935, but be- 
fore its arrival that Court hed allowed by 
its order No. 6, dated March 11, 1935, the 
decree-holder (opposite party No. 1) to bid 
at the sale, but on receipt of the said order, 
it passed on the same date order No. 7 
which is in these terms; 

“Received the copy of O. V dated March 9, 1935, 


. passed in Money Execution Case No. 32 of 1935 of 


the local Second Court. It appears that the deeree- 
holder of the above execution case prayed for ratea- 
ble distribution of the assets to be fetched at the 
sale of immovables. The Nazir is accordingly dir- 
ected to realise the purchase money in cash, s9 as 
to have the same rateably distributed between the 
decree-holders of both the cases." 

Opposite party No. 1 did not proceed with 
the sale of lot No.1. The sale of the other 
lots by the First Court could not be held on 
March 11 or 12,-but it was held on March 13, 
1935. Opposile Party No. l- purchased one 
lot and the rest were purchased by a stran- 
ger, Sudhir Kumar Bhowmik. Earnest 
money of 25 per cent. was deposited on that 
date, and the balance in April, within 30 
days of thesale. An application to set aside 
the sale was made 
September 23, 1935. Thereafter the pur- 
chaser failed to deposit the landlord’s trans- 
fer fee in respect of lot No. 5 with 
the result that. the sales of lots Nos. 2 to 4 
6, 7 and 8 were confirmed and the first 
Court passed an order on September 26, 
1935, stating that the petitioner would get 
by way of rateable distribution the sum of 
Rs. 131-5-9. The said sum of money was 
placed to his credit and the Second Cours 
was informed by the first Court. Opposite 
Party No. 1 thereafter filed on September 26, 
1935, in the Second Court an objection to 
the claim for rateable distribution which 
had been made by the petitioner in the 
Court and had already been allowed.. On 
November 28, 1935, the Second Court aje 


` 


but was dismissed on | 


ridb 


. No. 5, dated March 9, 1935. It held that (a) 


it had no jurisdiction to order rateable dis- ` 


. tribution as.the essets were held not by it, 
but by the First Court, end (6) that the 
petitioner had no right 10 rateabie distri- 


bution zs he had not made an application ` 


. for execution ‘of his -decrea to the 
first Court which held the assets. It is 
- against this order that the petitioner has 
moved this Court. He maintains that Order 
No. 5, dated March 9, 1935, is the correct 
order and prayed forits restoration. 

The question involved depends upon the 
interpretation of ss. 63 and 73, ‘Civil . Pro- 
cedure Code. 
on the subject and the High Couris have 

‘ taken divergent views, snd as I read the 
case-law, there is sharp conflict of opinion 
in the decisions of the Madras and Bombay 
“High Courts, but so far as this Court is con- 
‘cerned-except for one or two decisions, a 
well-marked, definite and consistent course 

“has been taken. Before reviewing the im- 
portant decisions of the: different High 
Courts, it is necessary that the precise scope 
of ss. 63 and 73 should be examined. Ab 
the outset one fundamental identity and 
one fundamental distinction are apparent. 
The scope of both the sections is the fair 
distribution of the prcceeds of sale among 


the judgment- creditors of the ccmmon judg- - 


_ment-debtors, certain conditions being ful- 
filled by the former. Thatis the common 
feature. But the fundamental distinction 
is that the fund available for distribution 
under s. 73 among those creditors is the 
entire fund realized or received by ihe exe- 
cuting Court. (Iam not considering the 
proviso which may be left out of conside- 

, ration for the present purpose.) The funds 
available for distribution under- s. 63 are 
the proceeds cf common property attached 
by the judgment-creditors. It is the fact of 

- attachment and attachment of the identical 
properties by the several judgment-creditors 

» that bring into operation s. 63. To make 
the point clear, the following two illustra- 

-tions are helpful: (1) A, who has a decree 
for payment of money against J, executes 
his decree in the Ccurt of a particular Sub- 
„ordinate Judge and cells the judgment- 
debtor's properties, X, Y and Z. lf other 
persons B, C and D who have decrees fer 
payment of money against the same judg- 
‘ment-debtor apply for execution of their 
decrees in the Ccurt of the said Subordinate 
Judge before the receipt of the proceeds of 
the sale of X, Y and Z, the whole of- the 
-proceeds of the sale will have to be rateably 


’ ` BÜRENDEA KUMAR GOHA v. JAMINt KUMAR Gina (GAL.) 
< J6wed this objection and recalled-:its order- 


“execulion in that Court d, 


There isa mass of case-law . 


baye been previously transferred to 
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distributed amongst A, B, Cand D under 
8. 73 B,C and Dneed not have proceeded 
further beyond making their application for 
who has a 
decree for payment of money against J. 
executes his decree in the Court of a par- 
ticular Subordinate Judge and attaches and 
sells properties X, Y and Z proceeds of 
which are received by that Court. B,C and 
D, who have decrees for payment of money 
against J, proceed to execute their respec- 
tive decrees in other Courts, say the first, 
second and third Court of the Munsif of a 
particular place, and attach respectively X, 
Y and Z. These attaehmenis are effected 
before the sale proceeds are received by 
the Subordinate Judge. They do not apply 
for execation of their decrees in the Court 
of the Subordinate Judge, nor are their exe- 
cutions transferred to that Court before the 


-Teceipt of assets by that-Court, but they 


bring the fact of the attachment to the notice 
of the Subordinate Judge. The entire proceeds 
of the sale of X, Y and Z cannot be distri- 
buted by the Subordinate Judge amongst 


‘A, B,C and D rateably under s. 63, but the 


proceeds of the sale of X has to ‘be distri- 
buted rateably between A and B, those of 
y between A and C and those of Z between 
A and D, This view which I am taking of 
the scope of s. 63-has been advanced by 


‘Abdul Rahim, J. in Arimuthu Chetti v. 


Vyapuripandaram (l). The -relevant, pas- 


. sage in the judgment is at p. 590* and runs 


as follows: 

“What the decree-holder of the Munsif's Court is 
entitled to, when there is no transfer of his 
decree to the District Court, is not a general 
execution of his decree by tlie District Court 
or rateable distribution in all the assets of the 
judgment-debtor received by the District Court 
but only to share by virtue of his attachment 
in the proceeds of the attached property realized, 
To a relief, so limited, it appears tome to be not 
essential that the decree of the Munsif's Court shall 
the District 
Court, though this view runs counter to the observa- 
tion in Muttalegiri v. Mattayyar, (2) as to the need 
of transfer.” i 

Section 63 ccntemplates the case where 
attachments of the same properly have 
been made by different Courts atthe instsnce 
of the different decree-holdets of the common 
judgment-debtor and provides for the dis- 
tribution among them of the proceeds of. 
the attached property by one of Courts only. 
The principle underlying it is the principle 
of convenience, the principle of avoiding 
multiplicity of proceedings, the principle 
` (1) 35 M 588; 8 Ind. Cas. 852; 21M L J 505; (1911 
1MWWN47;9MLT 121, sap 

(2) 6 M 357. : Se ose KG 

*Page of 35 M.—[Ed]. 
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of fair distribution and not the principle 
of exclusion. The distribution is to be made 
by the superior Court, and if all the Courts 
be of the same grade, the distribution is to 
be made by the Court which first attached 
the property.. Any other view of s. 63 would 
make the position manifestly unjust. A 
person obtains a decree for money over 
Rs. 5,000 in the Court of Subordinate Judge, 
applies for execution there aud attaches a 
property. Another person obtains a decree 
for money against the same judgment-deb- 
tor for Rs. 500 in a Munsif’s Court, applies 
for execution there and attaches the same 
property. The Munsif being unaware of 
the attachment effected by the Subordinate 
Judge, sells the property before the Sub- 
ordinate Judge could put it up for sale. 
The sale by the Munsif would be a valid 
one. Ifs. 73 isto be regarded‘as the only 


section for rateable distribution, the person’ 
who obtained the decree for over Rs. 5,000 


in the Subordinate Judge's Court would not 
be able to claim rateable distribution, if 
the terms of s. 73 be strictly construed and 
s. 63 be not looked into, because he would 
not, as has been pointed out in Nilkanta 
Rai v. Gosta Behary (3) and Deckappa v. 
Chanbasappa (4), be able to apply for 
execution of his decree in the Munsif Court, 
by reason of the limited pecuniary jurisdic- 
tion of the Munsif. : 
Cases of such sales by Courts of inferior 
grades, where the properiy was under at- 
tachment effected by a Court of superior 


grade or where the Courts are of the same . 


grade by the Court which attached later in 
point of \time, had come before the Courts 


when the Code of 1882 was in force. A provi- - 


sion corresponding to sub-s. (2) s. 63 was not 
in s. 205 of the Code of 1882. So far as this 
High Court is concerned, it has consistently 
held that such sales are valid, but this 
Court has pointed out that in such 
cases it is the duty of the Court of inferior 
grade or the Court of same grade which had 
attached last of all, as the case may be, ‘to 
send the sale proceeds to the Court of 
superior grade for distribution, or if all the 
Courts be of the same grade, to the Court 
which first attached the property. This 
was pointed out first by Pontifex, J., in 
Obhoy Churn Kundu v. -Golam Ali (5) at 
p. 413* and this principle has been almost 
consistently followed in this Court, which 

(3) 46 O 64; 44 Ind. Cas. 249; A I R 1919 Cal. 
545; 27 © L J 145. 

(4) 49 B 655; 89 Ind. Cas, 980; A I R 1925 Bom. 
420; 27 Bom. L R 917. 
(5) 7 0410,90 LR 361. : 
Page TUAH, TU 
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has held -that the Court of superior grade , 
or of the same grade which had first attach-. . 
ed the propérty, as the case may be, is to 
distribute the sale proceeds amongst all the ' 
attaching decree-holders: ` Bykanta Nath ` 


- Shaka v. Rajendra Narayan Roy (6), Clark 


v. Alexander (7); Har Bhagat v. Annada- 


ram (8; Bhugwan Chandra Malla ~v. 
Chandra Malla (9) and Nilkania v. 
v. Gosta Behary (3). The Bombay 


and Madras High Courts, which in 
the matter of distribution of sale proceeds 
in such cases had taken different views, 
ultimately veered’ round to the same posi- . 
tion: Shidappa v. Guru Gumsanggya (10) 
Arimuthu Chetti v. Vyapuripandaram (1); 
Narasimachariar v. Krishanchariar (11); see 
also Sarju Ram v. Pratap Narain (12), where 
most of the earlier cases are noticed. When. 
such assets are not sent by the Court hold-. 
ing the sale tothe Court. which is given the 
right to distribute the same under the pro- 
visions of s. 63, there is a difference of 
opinion in the matter of procedure only. 
This Court and the Bombay High Court 
have held that the District Judge is to be 
moved for asking the Court holding the 
sale to send the sale proceeds to the pro- 
per Court, but some of the other High 
Qourts have held that the Court of superior 
grade or ihe Court which first attached the 
property, as the case may be, can of its 
Own motion make the requisition. So far 
as the case before me is concerned, it makes 
no difference because I can direct, as was 
done in-Nilkanta Rai v. Gosta Behary (3) the 
sale proceeds to be sent by the first Court 
of the Munsif at F'eni tothe second Court 
of the Munsif of that place and direct the 
last mentioned Court’ to distribute the sale 
proceeds rateably among the petitioner and 
the opposite party No.1. In my judgment 
the correct principle in such cases has been 
formulated by Wallis, J.in Narasimachariar 
v. Krishnamachariar (11) in the following 
passage : 5 
“What however where the attachments are in dif- 
ferent Courts and the property is reczived or realis- 


_ed by the Court of the highest grade unders, 63? In 


such a case there is no receipt at all by the other 
Courts unless the receipt by the Court of highest grade 
can be deemed to be a receipt by the other creditors 
as well.” (The word ‘creditors’ in the report is 


(8) 12:0 333. 

(7) 21 O 200. 

8) 20 W N126. 

(9) 23 C 773,10 LJ 97;60 WN 67. 

(10) 55 B £73; 133 Ind. Gas 817; A I R 1931 Bom, 
359; 33 Bom. L R 537; Ind. Rul (1931) Bom 401. 

Ql) 26 M L J 406; 23 Ind. Cas: 909; A I R 1914 
Mad, 454. 
(12) 55 A 622; 146;. Ind. Oas. 575, A I R 1933 AL 
563; (1933) A L J 921; 6 R A 307. 
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obviously a slip for the word ‘Courts') “In my 
opinion this is the correct view and it is only for the 
purposes of convenience that the highest Court i3 
made the collecting Court, and the Court to adjudi- 
. cate on clajms and objections and the property 
received or realised must be deemed to have been 
received or realised by oron behalf of all the Courts 
in which there have been attachments in execution of 
money decrees prior to the actual receipt of assets. 
JE this be so, then the decree-holders in the other 
Courts areentitled to rateable distribution under the 
very terms of 73.” 

It is in this view that it can be said, as 
has been said in Kwai Tong Kee v. Lim 
Chaung Ghee (13) and Gourgopal De Sarkar 
v, Kamal Kalika Datta (14), that s. 73 must 
be read in conjunction with s. 63. I accord- 
ingly make the Rule absolute, set aside the 
order complained of and restore the order 
No. 5 of the Munsif, Second Oourt, Feni, 
dated March 9, 1935. The sale proceeds to be 
sent by the first Court of the Munsif at Feni 
to Second Court of the Munsif of that place, in 
order that the last mentioned Court may 
make the rateable distribution among the 
petitioner and opposite party No 1. The 
petitioner will have his his costs of this 
Court and of the Court below from opposite 
party No. 1. Hearing fee 1 gold mohur. 

N. È 


Rule made absolute. 
(13) 6 R 131; 110 Ind. Cas. 714; A I R 1928 Rang. 


7. 
(14) 61 O 240; 152 Ind. Cas. 69; A I R 1934 Cal. 
559; 7 R O 232. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 438 of 1933 
. August 27, 1936 

RACHHPAL SINGH AND COLLISTER, JJ. 

TEJ BAHADUR AND OTHERS—APPELLANTS 
versus 

Frem Kothi RADHA KISHAN GOPI 

KISHAN AND OTHAERS—RESPONDENTS 
Pardanashin lady— Execution of bond—Ezecution 


means, intelligent execution — Limitation — Right 
barred—W hether can be revived, 


Execution of bond inthe caseof a pardanashin 
lady means “intelligent execution.” [p. 183, col. 1.] 

When under the existing law aright of suit has 
become barred and a person has consequently ac- 
quired a title, such right of suit cannot be reviv- 
ed and such title cannot be extinguished by subse- 
quent legislation. |p. 183, col. 2.] 

` C. A. from a decision of the Sub-Judge, 

Azamgarh, dated June 1, 1933. 


Messrs. Shiva Prasad Sinha, N. P. 


Asthana and Kedar Nath Sinha, for the 
Appellants. 


Messrs. S. B. Johari and-R. K. S. Toshni- 
wal, for the Respondente. 


Judgment.—This appeal arises out of 
a suitfor sale upon the foot of a simple 
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mortgage bond which was executed by 
one Musammat Janki Kanwar on November 
11, 1898. The claim was for Rs 21,000; 
but there was also an alternative prayer 
for pessession of the property and for re- 
covery of Rs. 10,000 as interest by way of 
damages, The mortgagor was a parda- 
nashin lady and was a widow, her husband 
having died as long ago as 1878. Tre bond 
in suit was for Rs. 11,000 and the mortgaged 
property consisted of a four annas share in 
each of four villages. It was stipulated 
that a sum of Rs. 850 should be paid annual- 
ly as interest and that in default of payment 
in any year the mortgagees should have a 
right after four months’ grace to enter into 
possession of two of the mortgaged shares 
and recover the balance of interest due to 
them at the rate of Rs. 1-4-0 percent. per 
mensem. The period agreed upon for pay- 
ment of the mortgage money was 10 years 
and the mortgager was given a right to 
redeem the property at any time within 
that period on payment of Rs. 10,000. It 
appears that Musammat Janki Kunwar 
paid interest regularly up to within a day 
or two of her death; which occurred on 
November 23, 19:8. The present sult was 
filed by the mortgagees, the firm Kothi 
Radha Kishan Gopi Kishan, on November 
13, 1930, and it wos claimed on their behalf 
that the suit was within limitation by 
reascn of various ecknowledgments and 
payments of interest. The last acknowledg- 
ment is said to have been made by Musam- 
mat Janki Kunwar on November 16, 1918; 
in a registered lease which she executed 
on that day in favour of certain persons, 
and the last payment of interest is alleged 
to have been made on the following day, 
i. e. on November 17, 1918. It is said that 
this payment was made on the mortgagors 
behalf by the lessees under the deed of 
November 16. , 

As we have already said, Musammat 
Jenki Kunwar died on November 23, 1918. 
The defendants first party are reversioners, 
being the heirs of her husband; the defend- 
anis second party are subsequent mort- 
gegees, the defendant third party was im- 
pleaded pro forma as having a right of suit 
with tLe plaintiffs and was subsequently 
transposed as a plaintiff and the defend- 
ant fourth pariy is a widow in the joint 
family of the plaintiffs and was impleaded 
by reason of the fact that she had institut- 
eda suit against the plaintiffs in which 
she claimed to be her husband's heir. 

The defence was that the suit was bar- 
red by limitation, that the bond in suit was 
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not duly executed, that it was without con- 
sideration and that there was no legal 
necessityfor the alienation. The learned 
Subordinate Judge of Aligarh has found in 
favour of the. plaintiffs on all points and 
has passed a preliminary decree for sale 
under O. XXXIV, r. 4, Civil Procedure Code. 
The defendants reversioners have come 
in appeal to this Court. Learned Counsel 
for the defendants-appellants concedes 
execution of the bond in suit which in the 
case ofa pardanashin lady means “intelli- 
gent execution.” He pleads, however, that 
the suit is barred by time and he also 
pleads want of consideration and legal 
necessity. 

As regards the plea of limitation, the first 
point which has been argued before us is 
that the acknowledgment of November 16, 
1918—which was not addressed to the 
mortgagees—cannot operate to extend the 
period of limitation inasmuch as it is not 
shown to have been communicated to tke 
said mortgagees but it is not necessary for 
us to consider this point inasmuch as no 
attempt has been made to challenge the 
lower Court’s finding that on November 17, 
1918, interest was paid as such within the 
meaning of s. 20, Limitation Act. It is 
next contended that the suit became bar- 
red on November 11, 1920, under the law 
of limitation which was then in force and 
that there could be no revival of the right 
of suit by the amendment which was 
subsequently made by the legislature to 
8,21 of the Act. Itis anadmitted fact that 
under the law of limitation, as it stood on 
November 11, 1920, a widow having a life 
estate was not competent to give an acknow- 
ledgment which would bind the reversioners, 
In 1927 the Limitation Act (Act IX of 1998) 
was amended so as to render such an 
acknowledgment binding on the rever- 
sioners—vide cl. (3), s. 21. Under the terms 
of the bond in suit the period of redemption 
was 10 years. Thus time would begin to 
run from November 11, 1908, and the period 
of limitation would expire on November 11, 
1920. The suit was filed, as we have already 
shown, on November 13, 1930. 

Learned Counsel for the  plaintiff-res- 
pondent contends that the law of limita- 
tion applicable to the case is the law which 
was in force at the date of the institution 
of the suit and he has referrred us to 
various authorities for the proposition that 
the statute of limitation is a law of pro- 
ce ure and that ordinarily it is retros- 
pective in its operation. We do not consider 
it necessary to quote or discuss those 
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authorities inasmuch as we unhesitatingly 
accept ihis proposition of law. Learned 
Counsel admits that he can show no 
authority for the view that when under the 
existing law a right of suit has become 
barred and a person has consequently 
acquired a title, such right of suit can be 
revived and such title can be extinguished 
by subsequent legislation. Szction 6, 
General Clauses Act, provides that: 

“Where this Act, or any Act of the Governor- 

General in Council or Regulation made after the 
commencement ofthis Act, repeals any enactment 
hitherto made or hereafter to bemade then unless a 
different intention appears, tha repeal shall not— 
(a) revive anything not in force or existing at the time 
at which the repeal takes effect; or ........... <, (©) 
affect any right, privilege, obligation or 
liability acquired, accrued or incurred under any 
enactment so repealed.” 
_ We are clearly of opinion that a new law 
of limitation or an amendment in the law 
cannot divest a person of a right or title 
which has vested in him under the previous 
law of limitations There are many au- 
thorities in support of this proposition, but 
we will content ourselves with citing the 
more important of them and such as are 
more or less directly in point. The first 
authority to which we will refer is one of 
Mohesh Narain Munshi v. Taruk Nath 
Moitra (1). That was asuit to set aside an 
adoption. The suit was instituted in 1885 
when the Limitation Act of 1877 was in 
force; but it had already become barred by 
Art. 129 of Act IX of 1871. At p. 497* their 
Lordships of the Privy Council observed: 

“Tt is clear that, on April 1, 1873, the plaintiff's 
suit was barred by limitation under the Act of 1871, 
andthe Act of 1877 could not revive the plaintiff's 
right so barred ...” 

Their Lordships followed the earlier casé 
in Appasami Odayar y. Subramanya Odayar 
(2). In Nehal Chandra Roy Chowdhury v. 
Niroda Sundari Ghose (3) a decree-holder 
applied on February 19, 1907, to execute a 
decree which had been passed ex parte on 
March 28, 1903. The property of the judg- 
ment-debtor was sold atauction and was 
purchased by the decree-holder. On. June 
97, 1911, the defendant judgment-debtor 
applied under O. IX, r. 13, Civil Procedure 
Code to have the ex parte decree set aside; ` 
but the High Court held that the applica- 
tion was time-barred. At p. 509} the learned 


(1) 20 C 487; 201A 30; 6 Sar 261; 17 Ind. Jur. 
164 (P 0). © 
(2)12 M26; 151 A 167; 5Sar 255; 12 Ind. Jur. 370 


PO. ` 
(3,32 C508; 15 Ind. Cas. 55L. 
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Judges made the following observation: 

“The right of the opposite party to make the 
application was lost under the provisions of Art 164, 
Sch. 1I, Limitation Act of 1877, long before Act IX 
of 1908 was passed, and s. 6, General Clauses Act, 
distinctly provides that the repeal of the old Act 
would not have the effect of reviving any right 
mok, in force or existing at the time the repeal was 
made.” 


The case in Mohesh Narain Munshi v. 
Taruk Nath Moitra (1) was referred to by 
the learned Judges. In Sachindra Nath 
Roy v. Maharaj Bahadur Singh (4) their 
Lordships of the Privy Council gare expres- 
sion tothe following dictum: 

“There is no provision in this latter Act (3. e, 
Act IX of 1908) so retrospective in its effect as to 
revive and make effective a judgment or decree 
which before that date had become unenforceable by 
lapse of time.” 

The next case to which we will refer is 
Khunni Lal v. Gobind Krishna Narain (5. 
One Ratan Singh in 1845 embraced Islam. 
Hisson Daulat Singh died in 1851 and 
Ratan Singh died a few months later. 
Ratan Singh left a widow and Daulet Singh 
left a widow and two daughters. Disputes 
arose between Ratan Singh's widow and the 
heirs of Daulat Singh; but eventually they 
were compromised. Subsequently the sons 
ofone of the daughters of Daulat Singh 
instituted a suit in which they alleged, 
inter alia, that, cn the abandonment of 
Hinduism by Ratan Singh, he had forfeited 
his half share in the joint property, which 

had thereupon vested in Daulat Singh and 

` the plaintiffs, as heirs of Daulat Singh, were 
entitled to the whole of the said property. 
At p. 366* we find the following statement of 
law laid down by their Lordships of the 
Privy Councii: 
“«.It may be observed that whatever right 
Daulat Singh acquired under the Hindu Law to 
the share of his father came into existence in 1815 
on the conversion of the latter to the Muhammadan 
religion. No suit could be brought...... to enforce 
the right after the lapse of 12 years from the time 
the cause of action arose (s. 1, cl. 12, Act XIV, of 
1859). Nothing in Art. 142, Act IX of 1871 orin 
Art. 141, Act XV of 1877 could lead to the revival of 
a right that had already become barred.” 


In Jai Singh Prasad v. Suraj Singh (6), a 
Bench of this Court held that no right which 
had become barred under tke Limitation 
` Act of 1871 was revived by the Act of 1877, 

nor did tLe introduction of s. 31 in the Act 


(4) 49 C 203; 74Ind, Cas. 6€0; A IR 1922 P O 187; 
48 1A4335;4UP UR(@C) 57; 30M L T 96; 24 
ae LR 659; (1922) MW N 338; 26 O W N 858 


(5) 33 A 356; 10Ind, Cas 477; 38 I A 87; 150 WN 
545; 8 A LJ 552;130 LJ 576; 13 Bom. 1, R 427; 10 
M LT 25; A91 M W ON 482; BI M L J645 
` (11 ALJ 165; 18 Ind. Cas. 517; 35A 167. 
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of 1908 revive the right which was so 
barred. In AbJul Majid v. Jawahir Lal 
(7) it was held that where a right to enforce 
a decree nisi for sale, made in a sujt ona 
mortgage, had, before the passing of the 
Civil Procedure Code, 1908, become barred 
by Art. 17, Sch. II, Limitation Act, 1677, no 
provisions of the Code could revive it. At 
p. 627* their Lordships of the Privy Council 
observed: b 

“The present appeal relates to an application to the 
Subordinate Judge, dated June 11, 1909, for an order 
absolute to sell the mortgaged prorerties, in other 
words, for anorder directing enforcement of the 
order nisi whichhad been confirmed by the dacision 
of the High Court of April 8, 1893. It is not necessary 
to go intothe particulars of this application Lecause 
their Lordships are of opinion thab any such appli- 
cation was barred by the statute of limitation, Art. 
179, at the expiry of three years frem the date of 
the decree, and, therefore, before the passing of the 
Civil Procedure Code of 1908, under which the 
present proceedings purported to be taken, and their 
Lordships have no doubt whatever that, inesmuch 
as the right to enforce the decree had once been 
barred, no provisions of the Civil Procedure Code, 
1908, operate to revive it.” 3 ‘ 

The case in Vaithilinga Mudaliar V, 
Srirangath Anni (8) is a Privy Council 
case relating to tke High Court of 
Medras. Their Lordships held that a suit 
by the reversicners of the original owner 
for recovery of possession of such pcrtion 
of the estate as wis in tLe pcscessicn of tLe 
heirs of the ad pted son of the original 
owner hed become barred in 1874 under 
Art. 129, Limitation Act (IX of 1871) and 
ihat a title tosuch property was acyuired 
by the heis of the adopted son under es. 29 
of the same Act and could not be affected 
by the provisicns of tLe later Limitation 
Act XV of 1877 or AcLIX of 1908. There 
are also Various ceses of the Bombay High 
Court, but we will cnly refer to iwo of 
them. In Muhammad Mehdi Faya Tharia 
Topan v. Sakinabai (9) a certain person 
sent a nolice to his wife demanding re- 
stitution of ccnjugal rigLte.” The demand 
was 1efused on July 19, 1906, but the plaint- . 
iff tock no further action for more {Lan two 
years, and eventually cn July 20, 1911, filed 
a suit for restitulicn. It was held by a 
Fench cfike High Court that since this 
remedy had beccme barred under Ast. 35 

(7) 12 AT. J 624; 23 Ind. Cas. €49; AI R 1914 PO 
66; 36 A 350; 16 Bem. L R395;18 C W N 963;19C 
L J 626; 27M LJ17; 4914) M WN 48; 16MLT 
44; 1 L W 483 (PO). 

(£) 48 M 883; 92 Ind. Cas. 85; AIR 1923 PC 249; 
191 A322; 49M LJ 769; LR6AP OC 169; 49 ML 
J 769; 42 CL J 563;30 OWN 313;28 Bom LR 
173; 1926) M W N 11 (PC); On appeal from 40 M. 
81€; 41 Ind Cas. 546. 

(9) 37 B 393: 17 Ind. Cas, 621; 14 Bom. L R 209, 

*l'age of 12 A. L J.—[Ed}: . 
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Act XV of 1877, it could not be revived by 
the passing of the new Limitation Act (IX 
of 1908). In Dhondi Shivaji Rajwade v. 
Lakshman Mhuskuji (10) a mortgagor had 
sued to redeem and recover possession of 
certain property alleged to have been mort- 


gaged by his ancestor in 1799. The mort- ° 


gagor, relying on an acknowledgment of 
1865, brought the present suit on August 12, 
1924. It was held by a Bench of the 
High Court in Bombay that the mortgagor's 
right to sue for redemption of the mortgage 
was barred on January 1, 1862, and the 
acknowledgment, dated September 8, 1865, 
would not extend the period of limitation as 
the acknowledgment ought to have been 
made in writing within 60 years from the 
date of mortgage. The remedy and the 
tight of the mortgagor having been extin- 
guished, nothing contained in the subse- 
quent Limitation Act would affect the opera- 
tion of the previous enactments. There are 
Ziher authorities which give support to our 
view, but we do not consider that any 
useful purpose will be served by a multipli- 
cation of references. We are clearly of 
opinion that the suit out of which this 
appeal arises became barred on November 
18, 1920, and that the subsequent amend- 
ment of 1927 inthe Limitation Act of 1908 
did not and could not operate to revive the 
right of suit. 
Wewill now deal with the questicn cf 
consideration and legal necessity. At the 
outset we may mention that learned Counsel 
for the plaintiffs-respondents has omitted to 
have printed those pages of the account 
books on which he relies and this extraor- 
_dinary omission on his part has increased 
our difficulty and has cccasioned a waste of 
time. The alleged consideration for the 
bond in suit was as follows: (1) 
Rs. 9,479-11-6 due under a previous bond of 
July 8, 1891; (2) Rs. 1,520-4-6 on a bahi-khata 
account. Of this, Rs. 1,041-5-0 represents 


principal and tke balance is on account of” 


interest. There are no recitals in the bond 
in suit to indicate what items made up 
the sum of Rs. 1,041-5-0 or for what purpose 
they were taken. Learned Counsel for tke 
plaintifisrespondents has only been able to 
refer us to three entries in the account books 
of the plaintiff firm, It may be mentioned 
here that these account books are in- 
complete. Thereis an application dated 
July.16, 1912, which shows-that on that 
date Gopi Kishan applied foile Court of a 
Deputy Magistrate at Azamgarh to the effect 


(10) AIR 1930 Bom. 55; 122 Ind. Cas. 862; 31 
Bom, L R 1287; Ind, Rul, (1930) Bom, 190. . 
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that his account books had been eaten ‘by 
white ants; and he prayed that either the. 
Tahsildar or a Police Officer should inspect 
them and pass proper orders. This -appli- 


cation is to be found at p. 167 of our paper-- 


book, Phul Chand, an old servant of the 
plaintiff firm, states that upon this applica». 
tion the Magistrate went and inspected the. 
account books and ordered them to be 
thrown away with the exception of a 
rokar-bahi which had suffered less than 
the other books. It is not explaincd why 
the Magistrate should have taken the 
trouble to go and inspect these books 
but the fact remains that the rokar which 


-has been shown to us does appear to have 


been eaten in pleces. The net result is that 
for some years prior to the bond in suit 
only the rukar or cash book hes beea pro- 
duced. The three entries to which reference 
has been made above are: (1) Rs. 50 taken 
for expenses. (2) Rs. 20 taken for expenses. 
(3) Rs. 105 taken for bullocks. (4) Rs. 16), 
purpose not stated. 

In respect of the last two items, Phul 
Chand says: “The sum of over Rs. 200 is 
that which ske had. teken for purchasing 
bullcecks.” This witness must hsve a some- 
what phenomenal memory; but since the 
learned Judge, who saw him in the witness- 
box, hss accepted his evidence and since. 
it findssupport to some extent in the 
eccount bcoks, we are ‘not dispcsed to 
disagree with the finding that Rs. 266 w.s 
for legal necessity. As regards the balance 
cf tke sum of Rs. 1,011-5-0, Counsel admits 
that Le can point to no evidence cf neces- 
sity. The alleged consideration for the 
previous bond of July 8, 1891, was ts 
follows : (1) Rs. 763 previously taken on a 
bahi khata account. (2) Rs. 1,600 taken 
for payment of land revenue. Of this 
Rs. 1,000 was paid before tLe Sub-Registrar 
and Rs. €00 are said to have been paid on a 
prior date. We will first deal with thesum 
cf Rs. 763. 

According to the recital in the bond, 
this money was all taken for payment of 
revenue ; but, as wə shall presently chow, 
this fact does not find support in the evi- 
dence of Phul Chand. The only entries 
in the acecunts of 1917 Sambat, which is 
equivalent to 1890 of the Christian era, to 
which learned Counsel has been able to 
refer us, are: (1) Rs. 22 paid to Musam- 
mat Janki Kunwer, purpose not given. 
(2) Rs. 15 paid to Musammat Janki Kunwar” 
for Court expenses. (3) Rs. 325 paid on a 
date which is equivalent to May 29,190, 
for land revenué, There is an entry 
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to the effect that Rs. 
in cash. 

Phul Chand states that Rs. 300 were 
taken for land revenue and that the balance 
ofthe sum of Rs. 763 was for costs of 
litigation, purchase of cloth and miscel- 
laneous expenses. We are prepared to 
accept the evidence of Phul Chand since it 
finds support in the rokar-bahi of 1890 
and we find that Rs. 325 was for legal 
necessity. Learned Jounsel for the 
plaintif-respondent has not been able to 
show us any evidence of legal necessity in 
respect of the other two items As regards 
the sum of Rs. 1.600, we have already 
stated that Rs. 1,000 were paid before 
the Sub-Registrar; and Phul Chand states 
Rs. 600 had been paid onthe previous day. 
According to the recitals in the bond of 
189], this sum of Rs. 1,600 was taken for 
payment of revenue. The recital isto the 
following effect :— 

“I could not pay the 
this year also because 
realized from the tenants on account of 
the inundation of the Ganges in my ‘ilagas” 
nor is there any standing crop from which the 
- rent may be realized. It is a case of great 
helplessness. Now without taking a loan I do 


not see any way at present to pay the Govern- 
ment revenue,” 


The Ganges does not flow through the 
District cf -Azamgarh, but we are pre- 
pared to allow that the mention of this 
river may have been a mistake for the 
Ghagra. The learned Judge of the Court 
below. relying on certain authorities, is 
ofopinion that, since this bond and also 
the bond in suit were executed long ago 
and many of the persons concerned are 
dead, paucity of evidence may be treated 
with indulgence and can be supplemented 
by presumptions. Such authorities are 
Chintamani Bhakta Venkata Reddi Pan- 
tulu v. Rani Saheba of Wadhwan (11), 
Bhanga Chandra Dhur Biswas v. Jagat 
Kishore Acharjya Chowdhury (12), Ram 
Narain v. Nandrani Kunwar (13) and 
Fulsingh v. Ganesh Prasad (14). But in 
each of these cases it was the reversioners 
who had sued after a long period, when 

(11) 43 M. 541; 55 Ind, Cas, 538; AR 1920 P O 61; 
47 14 6; 883M LJ 393;11 L W 451;18 AL J 367; 
(1920) M W N 315; 22 Bom. L R 541;2 UP LR 
(PG) 77; 28 M L T 457 (PC. 

(12) 44 O 186; 36 Ind. Cas. 410; AI R1916 P O 110; 
43 IÀ 249; 20M L T 335; 31M L J 563; ae 2M 

T 


WN 335; 4 L W 458; 8 Bom. L R 868; 40L JI 
. 487; 1PLW1; 210 W N 225; 10 Bur, L 177 


e 6). 
(13) 50 A 823; A IR 1929 All. 128; 114 Ind. Cas. 
868 


(14) 41 R1931 Nag 147; 133 Ind. Cas, -390; 14 
N Ld 84; Ind, Rul. (1931) Nag. 118. 
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it was extremely difficult for the trans: 
ferees to produce satisfactory evidence of 
legal necessity. In the present case the 
mcrtgagees themselves are responsible for 
the long period of time which has elapsed. 
We have tosee whether the plaintiffs have 
or have not discharged the onus which lay 
upon them of proving legal necessity. There 
is before us a statement which Gopi Kishan 
made as a witnessin Suit No. 20 of 1920 


and in which he said: “I do not 
remember whether anyone went to 
make an inquiry.” Ia cross-exami- 


nation he said: ‘Khuda Dad and others 
might have made an inquiry. I have no 
personal knowledge ~ thereof.” Plaintiffs 
were not parties to that suit. Phul Chand 
says that an inquiry was made through 
Khuda Dad Khan (who was a mukhtar of 
the plaintiffs and who is apparently also 
dead), and he reported that revenue to the 
extent of more than Rs. 1,600 was in arrears. 
As we have already said, the learned Judge 
of the Court below has accepted the credi- 
bility of this witness; and no serious at- 
tempt has been made before us to impugn 
his testimony. Learned Counsel for the 
defendants-appellants contends that Musam- 
mat Janki Kunwar was in affluent circum- 
stances He has referred us to a judgment of 
March 3, 1879, which shows that at that time 
she had sharesin 15 villages. He also refer- 
red us toa deed of lease which was executed 
by Musammat Janki Kunwar on Novem- 
ber 16, 1918, which contains the following 
statement ; 

“I, the executant, make the collections amounting 
to Rs ¢,313 in the villages, specified as given be- 
low (nine villages), Out of the said amount 
Rs. 1,204 have to be paid as Government revenue,” 


He also contends that there were no floods 
in 1890 or 1891 and he has referred us to 
the depositions of an ex-patwari named 
Jamuna Mal and a patwari named Barab 
Sukh. These two witnesses for the defen- 
dants state that Musammat Janki Kunwar’s 
villages are not affecied by flood with the 
exception of Tal Ratoi which is actually 
benefited when a flocd occurs. At p.6of . 
the Gazetteer, however, the learned author 
states as follows : 


“The Ghagra is a greatriver, navigable throughout 
its length in this District, and indeed for a long 
distance beyond the boundaries of Azamgarh, by 
boats of as much as one thousand maunds burthen. 
The river has its origio in the mountains of Kumaun 
and Nepal, and is formed by the combined waters 
of the Chauka, Kauriala, Rapti and many smaller 
streams. It swells during the rainsto an immense 
size, and, as the current is then very strong and 
rapid, the damage done by flooding is frequently 
severe,” . i 
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Further on he says: f 

The sudden changes to which the Ghagra's course 
is liable have been well illustrated during the last 
40 years. For two or three years before 1872 the 


river began cutting away much of the high land on ` 


its bank in Natthupur (one of the parganas contain- 
ing villages of Musammat Janki Kunwar): three 
or. four deep nalas were also excavated by it towards 
the south, through which large rapid stream flowed 
into the Ratoi Tal (one of the villages of Musammat 
Janki Kunwar), and out again into the Ghagra by 
the Haha Nala. To prevent this again occurring a 
large embankment over 8 miles in length was con- 
structed from Surajpur to Dubari. This embank- 
ment, however, proved ingufficient to divert the 
course of the river; further works were constructed 
on an extensive scale in 1895 .. ...........'' 

There is nothing in the Gazetteer to show 
that a flood occurred in 1891; but at p. 22 
we find that there was a serious flood in 
1890, which may well have affected Musam- 
mat Janki Kunwar'’s capacity for paying 
revenue in 1891. The defendants-appellants 
have produced receipts which purport to 
show that between May 21, 1891, and July3, 
1891, Rs. 800-2-8 were paid by Musammat 
Janki Kunwar as land revenue. The Court 
below doubts the genuineness of these receipts 
on the ground that they do not bear the seal 
of the Madhuban Tahsil. One of them, dated 
June 3,1891 for Rs. 150, does bear a seul, 
but the others donot and the omission is 
certainly odd; but apart from this we can 
see no indicia of forgery in them. Assum- 
ing them to be forged, however, we find 
that a demand nctice for Rs. 818 was issued 
to Musammat Janki Kunwar and one Sarju 
Prasad jointly on May 8, 189], and another 
was issued to Musammat Janki Kunwar for 
Rs. 47-8-3 on May 23, 1891. This shows 
that two months before the bond Musammat 
Janki Kunwar was being dunned for 
Rs. 865. Jt is true that these documents 
also bear no seal, but learned Counsel for 


the plaintiffs-respondents has not challenged . 


them. Jn any case we are inclined to think 
that the absence of a seal on them and on 
the receipts may have been due to careless- 
ness on the part of the Tahsil officials. Tte 
learned Judge points out that, after the 
death of Musammat Janki Kunwar, the 
reversioners themselves had to transfer 
some of this property in order to borrow 
money for payment of revenue; and since 


this was £0, it seems by no means improb-- 


able’ that a pardanashin lady, who would 
be largely in the hands of her servants and 
karindas, might have had to do the same. 
Finally there is the positive evidence of 
Phul Chand who swears that this sum of 
Rs. 1,600 was taken for the payment of 
revenue. 


Taking into consideration the recitals in 
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the bond, the demand notices, the fact that 
there were floods in Azamgarh in 1890, and 


-the direct and positive evidence of Phul 


Chand, we ihink there are no sufficient 
grounds to differ from the finding of the 
Court below to the effect that this sum of 
Rs. 1,600 was taken for legal necessity. As 
regards consideration, we are inclined to 
think upon the account books, the oral evi- 
dence and the probabilities that it passed 
in full; but we find for reasons already 
given that the items of Rs. 325 and Rs. 1,600 
only in the bond of 1891 and Rs. 266 only 
in the bond of 1898 are proved to have been 
for legal necessity. We may mention here 
that-the learned Judge appears to have 
relied in considerable measure upon a judg- 
ment of this Court dated February 16, 1925, 
in first appeal No. 471 of 1921. That was a 
suit to which the plaintiffs were not parties 
to set aside a deed of lease which had been 
executed by Musammat Janki Kanwar in 
favour of certain persons on November 16, 
1918. A part of the alleged consideration 
for that lease was a sum of money payable 
as interest upon the bond in suit, and it was 
held tht there was legal necessity for tak- 
ing that money. Now, in the first place, 
learned Counsel for the plaintiffs-respond- 
ents has been unable to stow us under what 
section of the Evidence Act this judgment 
is admissible; and in our opinion it is in- 
admissible as evidence in this case. In tke 
second place, as we have already suid, the 
suit was not fcr enforccment cf the bond 
now in suit, and the observations of the 
learned Judges at p. 3!0 of our paper-book 
seem to indicate thatthe learned Judges - 
would have required stricter proof if the 
original mortgagees of the bond now in 
suit had been seeking to enforce that bond. 


The last plea which has been taken befcre 
us is that there was no necessity to borrow 
money at so high a rate of interest under 
the bond to 1891. The rate of interest was 
21 per cent. compoundable annually, and 
learned Counsel for the plaintiffs-respon- 
dents has not attempted to show that there 
was any necessity for agreeing to pay 
interest at such rate: We ere of opinion 
{hat the mortgagees have failed to show 
that there was legal necessity for so extor- 
tionate a rate of interesi; but in view cf 
our finding on the plea of limitation, it is 
not necessary for us to state what rate of 
interest should be charged in the decree. 
Jn view of our finding that the suit is bar- 
red by limitation, we allow this appeal and 
set aside the decree of the Court below, and 
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we dismiss the suit of the plaintifis with 
costs in both Courts, 
D, Appeal allowed. 


eed 


MADRAS HIGH COURT 
Civil Appeal 26 of 1931 


. and 
Civil Revision Petition No. 97 of 1931 
August 3, 1926 
VARADACHARIAR AND MOOKETT, JJ. 
- 0. V. CHELAPATHI RAD NAIDU— 
PETITIONER—À PPELLANT 
versus 
Tae BOARD or COMMISSIONERS por 
HINDU RELIGIOUS ENDOWMENTS, 
MADRAS--Counter PETITIONER — 

, RESPONDENT 

Madras Hindu Religious Endowments Act (I of 
1925), s. 80 (2), 9, el. 5 (b)—Ha-epted temple, mean- 
ing of—De facto exercise of hereditary trusteeship, 
necessity of—Mere presumption arising from the 
fact that temple was founded by claimant's ancestors, 
whether sufficient—Order on application under s. 80 
(2)—Appealability. A 

The Madras Hindu Religious Endowments Act, 
1925 has by its own scheme indicated a distinction 
between cases in which questions arising under 
it are to be dealt with by a Oivil Court in a ‘suit’ 
and cases in which questions are to ba dealt with 
in a Civil Court as on an ‘application’ and in the 
latter case unier the scheme of the Code no appeal 
will lie unless specially providel for. An appsal 
does not lie from an order on an application under 
s. 80 (2) of the said Act. Rajagopala Chettiar v. 
Hindu Religious Endowments Board, Madras (1) fol- 
lowed. Maung Ba Thaw v. Ma Pin (2), explained. 

The expression ‘is hereditary’ in s. 9, cl. 5 (b) 
does not mean anything different than the expres- 
gion ‘has been’ in ths amendment introdncad in 
1930. Both of them refer to cases in which succes- 
siori has in fact been devolving hereditarily from 
the founder. Kallepalle Krishnamurthi v. Madras 
Hindu Religious Endowments Board (5), considered, 

Section 9, cl. 5 of the said Act contemplates a 
consideration of the de facto exercise of the heredi- 
tary right of trusteeship and not a mere presump- 
tive right arising from the fact that the temple 
was founded by the claimant's ancestors, 


< Appeal againsb and Petition under 
s. 107 of the Government of India Act, pray- 
ing the High Oourt to revise the order 
of the District Court of Bellary, dated 
November 21, 1929, and made in O P. 
No. 5 of 1927. 

Mr. P. R. Ganapathi Iyer, for the Apel- 
lant. 


- Varadachariar, J—This appeal and 
the connected revision petition arises out 
of an application under e. 80 (2) of the 
Madras Hindu Religious Endowments Act 
J of 1925, in respect of ihs temple of Sri 
Ranganathaswami at Hospet. In the first 
instance it was claimed both before the 


‘Bench but I do noi 


Board and before the District Court that 
the temple was'a private one but that 
part of the claim has not been pressed.and - 
the only point remaining to be determined ` 


‘ is whether or not it falls within the defini- | 


tion of “an excepted temple” in s. 9 (5) 
of the Act. f 
The learned District Judge has referred 
to one or lwo errors into which the Board 
had fallen when pissing its order dated : 
April 21, 1926. Asthe learned District 
Judge has dealt with the matter fully, 
ldo not see that anything turns upon the 
errors found in ths Board's order. The 
learned District Judge has held that though - 
the petitioner's grandfather one Mr. Chela- 
pathi Rao Naidu was the founder (wholly. 
or at least in pari) of the temple about 
the year 1870 it is not possible to say 
that the right to succession to the office - 
of trustee in this case is hereditary, as 
required by s. 9, cl. 5 (b) (as it stood 
Prior to the amendment in 1930). This 
conclusion is based on this finding that 
after the death of the original Chelapathi Rao 
Naidu, the management has not been in 
the hands of his heirs bus of some per- 
sons related to him by marriage. The 
evidence shows that the management has 
fo: a long time been ia the hands of s me 
agents, namely P. W. No.5 and his father 
and uncle. In some ofth3 documents re- 
ference is mide to one or another of Chela- 
pathi Rao Naidu’s relations bat beyond 
that itis difficult to lind any indication 
of the part that they took inthe manage- 
ment. As regards the petitioner, it is not 
possible to suy from the eviderce that 
he took any partia ths management till 
disputes arose between the agent and the 

local temple committee. - 

In the ordinary course, I should have 
followed the judgment of the Full Bench 
in Rijagupala Chettiar v. Hindu Religious 
Endowments Board, Madras (1), and held 
that no appeal lay. But Mr. Ganapathi 
Ayyar contended that the judgment requir- 
ed re-zonsideralion, in the light of- the 
decision of the Privy Council in Maung Ba 
Thaw v. Ma Pin(2). It is true that the 
decision in the Rangoon case was pro- 
nounced after ihe judgment of the Full 
find in it „the. 
enunciation of any new principle not pre- 


(1) 57 M 271; 147 Ind. Cas. 614; A I R 1934 Mad. 
a 65 M LJ 48; 11933; M W N 1385;39 LW 4; 6 R 
362. 


(2) 12 R 194; 148 Ind. Cas. 1; A I R 1934 P O 81; 61 
IA 158; 11O WN 418; 39 LW 418; 330 WN 449; 
(1931) A L J 358; 66 M LJ 401; 36 Bom. L R 427; 
(1934) M W N 281; 6 R P O 114 (P. C). 


- sent to the minds of the learned Judges 
‘who. pronounced the Full Bench deci- 
‘sion. In the present case, their Lordships 
only reaffirmed the principle of their earlier 
decision in Szcretary of State v.Chellikani 
Rama Rao (3), and that judgment has 
been considered at great length in the 
Fall Bench judgments. Mr. Ganapathi 
Ayyar suggested that two atleast of the 
learned Jadges who took part in the 
Full Bench case hive proceeded on the 
footing that Secretary of State v. Chellikani 
Rama Rao (3) turned upon-the language 
of the -definition of “decree” found in the 
- Code of 1882, and therefore afforded no 
` guidance under the Code of 1908; and he 
asked usto say that the decision in Maung Ba 
Thaw v Ma Pin (2) shows that thit assump- 
tion isnot right. Whatever may be said 
against some of the observations in: ths 
` Full Bench case, I do not understand 
‘the basis of the Full Bench decision to 
--be-as assumed by Mr. Ganapathi Ayyar. 
It seems 10 me td proceed on the footing 
that the Religi us ‘Endowments Act has, 
. by its own scheme, clearly indicated a 
distinction between eases in which ques- 
‘tions arising under it are to be dealt with 
by a Civil Court as in a ‘suit’ and cases 
in which questions are to be dealt with 
in a Civil Court as on an ‘application. 
In the latter case, it cannot be denied 
that under the scheme of the Code no appeal 
_ will lie unless specially provided for. J, 
` therefore, see no reason for not following 
‘the Full Bench ruling and accordingiy 
.. hold that the appeal is incompetent. 
` Dealing with the matter as one coming 
up in revision there can be no question 
‘as tothe jurisdiction of the lower Court 
and I find nothing in the way. of material 
‘irrégularity alleged against the proceedings 
in the lower Court. At best, all that 
could be said is that the learned Judge has 
either misinterpreted the definition of “an 
“excepted temple” or erred in holding that 
“the succession in this case has not been 
hereditary. It seems to me very doubt- 
ful if either of these grounds will suffice 
to bring the case under the revisional 
jurisdiction of this Court. So far as the 
linding is concerned, I see no reason to 
‘differ from it, eyen if I could. z 
| On the point of law, Mr. Ganapathi 
Ayyar relied upon the decision of the Privy 
Council in Gussami Sri Girdhariji y. 


` (3) 39 M 617; 35 Ind. Oas. 902; A Î R 1916 P C 21; 43 
‘IA 192; 31 M L J 324; 20 C WN 1311; (1916)2 M W 
-N 224; 14 A L J 1114; 20M LT 435; 4 L 486; 18 

Bom. L R 1007; 25 O Ld 69 (P. 0). 


i Ramlalji Gossami (4) 


© Ann 
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and . contended 
that’ once the Court holds that, the temple 
was founded bya private founder it must 
follow as.a matter of law that succession 
to it is hereditary unless the deed of 
endowment orthe usage of the institution 
proves the contrary; and there being 
nothing to the contrary in this case, he 
argued that the learned Judge should 
have held that the case falls within the 
- definition of ‘an excep'ed temple’ even if 
succession has not in fact been hereditary 
„since the days of the original founder. 
This point was dealt with by me as a 
Single Judge in Kallepalle Krishnamurthi 
- V. The Madras Hindu Religious Endou ment 
- Board (5). Having carefully listened to 
_the ‘arguments of Mr. Ganapathi Ayyar I 
have not been persuaded that tke view 
there expressed is not correct, so far as 
the scheme of. the Religious Endowmenis 
Act is concerned. A distinction was at- 
tempted to be made on tke ground that 
in this čase the petitioner has become 
manager and that therefcre his manage- 
ment should be held to be in his here- 
_ditary right. I am not by any means 
-satisied on the evidence that he has ieally 
entered upon the management in any effec- 
tive sense. But even if a different con- 

-clusion should be possible on the facts, 

I do not see that it affects the legal position 
, because he has not succeeded as the heir 

“of the last trustee nor was the last trustee 
«in office as the heir of his predecessor. In 

Kallepalle Krishnamurthi vw. The Madras 
Hindu Religious Endowments Board (5) 

Stress was no doubt laid upon the use 
¿of the expression “has been” in the 

amendment introduced in 1930 but it does 
not appear to me that the expression “is 
hereditary” in e. 9, cl. 5 (b) means any- 
thing different. Both of them seem to 
me to refer to cases in which succession 
has in fact been. devolving hereditarily 
from the founder. Both the Appeal and 
“the Civil Revision . Petition therefore fail 
„and are dismissed with costs in the 
- appeal only. i 

Mockett, J—I agree. I desire to add 
a few words with regard to .two argu- 
ments of Mr. Ganapathi Ayyar. 

. He argued that the authority of the Full 
-Bench decision in Rajagopala Chettiar v. 
. Hindu Religious Endowments Board,Madras 

(1), was shaken by the subsequent deci- 
2 170 3; 16 1 A 137; 5 Sar. 350; 13 Ind. Jur. 211 


——(5)-69 M L J 384; 158 Ind. Cas. 733; (1935) M W N 
a L W 547; A I R-1935 Mad, 921; 8 R M~349; 59 


~ 
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sicn of the Judicial Committee reported 
in Maung Ba Thaw v. Ma Pin (2). It will 
be seen that ths Board in that case re- 
ferred to its own decision in Secretary of 
State v. Chellikani Rama Fao (3), a Madras 
case, and it does not seem to me that 
the decision in 12 Rangoon [Maung Ba 
Thaw v. Ma Pin (2)] has in any way 
altered the position as it stood at 
the date of the decision of the Full 
Bench. The case in Secretary of State 
Chellikani Rama Rao (3) was fully con- 
sidered by the Full Bench and the actual 
-decision in 12 Rangoon [Maung Ba 
Thaw Ma Pin (2)] has been the sub- 
ject of discussion ina later decision by a 
Bench of this High Court reported in Krishna- 
moorthy Aiyar v. The Special Deputy Col- 
lec‘or of Land Acquisition, Kunbakonam (6). 
In that case Mr. Justice Madhavan Nair 
expresses the view that nothing that he 
had readin the Rangoon case affects the 
opinion expressed by him in the Full 
Bench case. These matters are therein 
fully considered and {L agree with my 
‘learned brother that there is no material 
before us on which we can hold that we 
are not bound by tLe Full Bench decision. 

Mr. Ganapathi Ayyar argued: further 
‘an interesting point. He points out that 
it is settled law according to the decision 
of the Judicial Committee in Gossami Sri 
Girdhariji v. Ramlalji Gossami (4). chat 
ihe right of the claimant to the trusteeship 
of atemple is presumed in his favour if it 
can be shown thatthe temple had been 
founded by the claimant's ancestors and 
no proof of any usage at variance with 
this presumption is forthcoming. That 
rule of Hindu Law, says Mr. Ganapathi 
Ayyar, affects the meaning of s. 9, cl. 5 
of the Madras Hindu Religious Endow- 
ments Act. That very point has _ been 
dealt with by my learned brother in the 
case reported in Kallepalle Krishknamurtht 
v. The Madras Hindu Religious Endowments 
Board (5). I desire to express my com- 
plete agreement with that decision and 
in particular for the reasons given at 
p. 387*. It seems, too, that whether the words 
are “is” or “has been” the effect is-the 
same. As my learned brother points out 
the fact that many years ago this temple 
was founded is not surely what is con~ 
templated by the Act but what is con- 
templated is a consideration of the de facto 
exercise of the hereditary right and not 

(6) 59 M 551; 165 Iod. Oas. 405; (1936) M W N 193; 
43 L W 338; ALR 1936 Mad. 514; 71ML J 76, 
~#Page of 69 ML, JA Bd.) | 
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a mere presumptive right not exercised 

for several generations. I agree that this 

appeal and the Civil Revision Petition 

must be dismissed for tke reasons given. 
A. Appeal dismissed. 


LAHORE HIGH COURT 
Criminal Appeal No. 1301 of 1935 
February 28, 1936 

| Skemp, J. 
GHULAM AND orHEers—Convicts — 
APPELLANTS 
versus 
EMP#ROR—Orposirge Party 

Penal Code (Act XLV of 1860), s. 99-—Bailiff enter- 
ing house of judgment-debtor to attach grain—Lock of 
kothi broken open—Arrangement to resist attachment 
—Act of public servant in good faith—Held, there 
was no right of private defence. 3 

Where a bailiff and his party entered the hut 
of the judgment-debtor to attach grain and broke 
open the lock of the kothi and there was reason for 
belizving that arrangements were made to defeat 
attachment; 

Held, that the act of the bailiff was an act done 
by a public servant or under the direction of a 
public servant acting in good faith under colour of 
his office though that act might not bə strictly 
justifiable by law and hence the party of the judg- 
ment-debtor had no right of private defence, ; 

Cr. A. from an order of the Additional 
Sessions Judge, lerozepore, dated Octo- 
ber 19, 1935. l 


Mr. Abdul Haye, for the Appellants. 
Mr. Jhanda Singh, for the Government 
Advocate, for the Crown. 


Judgment.—The threo appellants have 


been convicted under s. 325, Indian Penal 
Code, by the Additional Sessions Judge of 
Ferozepore and sentenced, Bagga to five. 
years’ rigorous imprisonment, and Ghulam 
and Chamba to three years’ each. Guru 
Harbans Singh of village Guru Har Sahai 
had two decrees against one Gumani Singh. 
The first decree for over Rs. 1,390 was for 
tent. The second for Rs. 500 and costs was 
ex parte and was apparently obtained when 
Gumani Singh was in prison in execution 
of the first decree. Gumani Singh who had 
been the Guru's tenant in village Mohneke, 


-left that village for a neighbouring village 


Pindi Bajeke where he took some land on 
mortgage and otherland on rent. He built 
a number of huts at his well in village 
Pindi Bajeke, in which he lived along with 
his three sons Jawahar Singa, Ganga Singh 
and Khiwa Singh, his son-in-law Sunder 
Singh (married to Musammat Jatto), and 
Hakam Singh, brother of Jawahar Singn’s 
wife. Gumani Singh cultivated some land 
himself, the rest was cultivated by his sons, 
by Sunder Singh and by Hakam Singh. 
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Gumani Singh said that his sons gave him 
a share of the produce, but in the Girda- 
weri for Rabbi 1935, the sons of Gumani 
Singh were entered as tenanis under him 
separately paying Re. 1 per killa as rent. 
Hakam Singh also was recorded in the Gir- 
dawari for Rabbi 1935, as tenant for 14 
killas in village Mohneke and Pindi Bajeke 
under Gumani Singh, mortgagee. Therent 
Hakam Singh paid is not stated on this 
record. The information in the Khasra 
Girdawari was obtained by the patwari 
from Gumani Singh and his sons. 

On June 2, 1935, a party came to attach 
property in the execution of Guru Harbans 
Singh’s second decree against Gumani 
Singh. Ths party consisted, according to 
the prosecution, of a bailiff, Hardwari Lal, 
and ab:ut 15 other perscns 
Kumhars with donkeys in order to carry 
away the attached wheat. Ghulam, appel- 
lant, a Machhi by caste, is the mukhtar of 
the Guru; Bagga appellant, a tenant and 
Chamba, appe!lant, a sweeper. During the 
attachment proceedings a fight took place 
between the two parties, in which Gumani 
Singh, his three sons, his daughter and her 
husband Hakam Singh, all received in- 
juries: and four persons of the attaching 
pariy also received injuries. Hakam Singh 
unfortunately received a fatal blow on the 
head and died on the spot. The affair 
took place at noon; it was reported at tke 
Police Station, distant three miles, by the 
bailiff at 4-15 r. M., and by Jawahar Singh 
at 5-30 P. m. The Sub-Inspector reached 
the spot at 7 P. m. He found the body of 
Hakam Singh lying on the ground and 
blood- stains near. He found bags of wheat 
ready to be taken away; also that Hakam 
Singh’s kothi had been broken open and 
wheat amounting to amaund or 14 maunds 
was lying on the floor. Hardwari Lal bailiff 
was sentup by the Police under s. 452, 
Indian Penal Code, and a charge was fram- 
ed against him by the Sub-Divisional 
Officer, Faziika, sometime before October 16, 
1935, the date on which the Sub-Inspector 
gave evidence in the Sessions Court. The 
result of the proceedings against Hardwari 
Lal is not known. 

Twelve persons of the attaching party 
were committed to Sessions on a charge of 
murder, The Sessions Judge acquitted nine 
of them and convicted the three appellants 
under s. 325, Indian Penal Code, as afore- 
said. The Assessors found that the dispute 
arose over the attachment of Gumani Singh’s 
grain, that it was sudden and that there 
was no intention of causing death. With 
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this opinion the learned Sessions Judge 
agreed. He noted that the nature of the in- 
juries showed that, apart from the fatal 
blow, there was no determined fight, as 
most of the injuries were swellings or 
bruises. Chamba and Ghulam, appellants, 
both received injuries and admitted par- 
ticipation in the fight. The Assessors doubt- 
ed the guilt of the others, but the Sessions 
Judge found that there was no doubt about 
the guilt of Bagga, who was prominently 
mentioned by all the prosecution witnesses 
to whom the fatal blow was ascribed, and 
who had produced from his house a lathi 
stained with human blood. It was not con- 
tended before me that the three appellants’ 
did not take part in the fight. Tae arga- 
ment on their behalf by Mr. Abdul Haye 
was that the bailiff and his party were em- 
ployed in a lawful act, namely the execu- 
tion of a decree, that they were resisted and 
that the prosecution party was the pariy 
substantially to blame. The Sessions Judge 
apparently did not find that the attaching 
party entered the hut of Hakam Singh, be- 
cause in the first information report as well 
as inthe statements made by the prosecu- 
tion witnesses before the Police, this inci- 
dent was not mentioned. Tae first report 
merely stated that the bailiff's party wished 
to altach some grain lying in Hakam 
Singh's hut and that there was a dispute 
which led to the assault. Thè Sessions 
Judge also attached importance to the fact 
R blood-stains were found outside the 
ut. 
Nevertheless, I am of opinion that some 
members of the bailifff's party did enter the 
hut. I base this finding on the fact that 
at 7 P.M., the Sub Inspector found the lock 
of Hakam Singh's kothi broken open and a 
maund of wheat scattered on the floor. It 
is impossible that the prosecution party 
should have thought of fabricating this evi- 
dence while Hakam Singh was dying or just 
after he wasdead. This does not put the 
bailiffs party entirely in the wrong. Gumani 
Singh’s tenancy in Pindi Bajeke was so 
arranged as to defeat possible execution. 
The rent paid by Hakam Singh is not given; 
the rent paid to Gumani Singh by his song 
was nominal; and if accepted by a Civil 
Court, it would have the result of making 
the grain harvested by the sons their ex- 
clusive property immune from attachment. 
This is the official record based on informa- 
tion given by Gumani Singh and his sons: 
but in the Sessions Ccurt Gumani Singh 
said that bis scns paid batai. There are, 
therefore, good reasons for believing that 
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‘arrangements were made to defeat at'ach- 
ment. It was in these circumstances that 
the bailifi's party enteréd Hakam Singh's 
hut in order to attach his wheat. This was 
an act done by a public servant or under 
the direction of a public servant acting in 
‘good faith under colour of his office though 
that act might not bé strictly justifiable by 
law. Therefore under s. 99, Indian Penal 
Code, Hakam Singh had no right of private 
defence; and in spite of that act, it is 
broadly true that the attaching party went 
to attach Gumani Singh’s wheat in execu- 
tion of the decree, that they were resisted 

- and that the fight took place in consequence 

-~ of that resistance. In these circumstances 
Tam of opinion that the sentences passed 
are too severe. While maintaining the con- 
victions, 1 reduce the sentence of Bagga, 
‘who is found to have struck the fatal blow, 
to one and half years’ rigorous imprison- 
ment, andthe sentences of Ghulam and 
Chamba; who were arrested on June 4, 1935, 
and convicted on October 19, 1935, to the 
imprisonment already undergone. 

N. Sentence reduced. 


RANGOON HIGH COURT 
Criminal Appeal No. 849 of 1936 
August 3, 1936 
Rossets, O. J. AND DUNKLEY, J. 
NGA MYA MAUNG— APPELLANT 
©- ` versus $ 
RMPEROR—OpPpPosiTE Party 
Penal Code (Act XLV of 1860), s. 301—Murder— 
Grave and sudden provocation—Criteria — Paramour 
of wife boasting publicly of intention of taking her to 
live with him—Whether amounts to grave and sudden 
provocation. — : : 
On the question of grave and sudden provocation 

the Court hasto determins what amounts in any parti- 
cular case to grave and sudden provocation, and al- 
though the circumstances have to be viewed carefully 
go as not to extend provocation beyond the limits 
which the safety of the public requires; at the same 
time grave and sudden provocation can be created by 
words. No words are more grave than a public taunt- 
ing by a man whom one has suspected before of being 
‘the paramour of one’s wife and boasts of the fact 
„and expresses his intention to take her to live with 
him in the house of her sister to whom he is already 
married, 


Cr. A. from an order of the Sessions 
Judge, Toungoo, dated July 7, 1936. 
- Mr. Ba Thaung, for the Appellant. 

Mr. E. W. Lambert, forthe Crown. 


Roberts, C.J.—This is an appeal by 
Nga Mya Maung who was convicted by the 
-Jearned Sessions Judge of Toungoo on 
‘July 7 last of the murder of Maung Hla 
‘and was sentenced to death. The evidence 
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shows that the accused's wife went to live 
with the deceased who was married to the 
accused's sister-in-law and when the ap- 
pellant came out ofthe lock-up, in which 
he had been confined owing to a trivial 
matter, he found that his wife was living 
at the deceased’s house. The deceased then 
came to this place with the purpose in his 
mind as it seems to us, of insulting the 
appellant and taunting him with the fact 
that his wife had left him and was living 
with her sister and the. deceased and taunt- 
ing him, moreover, before his fellow-villa- 
gers. He washeard tosay in a loud tone 
and repeatedly that he was building a 
house to enjoy life with his two wives, and 
these words drew the accused out of his 
house, and he came up to the deceased who 
continued to taunt him, The accused had 
no weapon in his hand, but unfortunately 
there was one lying handy and he took up 
the weapou which was a crowbar, and 
struck Maung Hla three serious blows on 
the head one of which at least was neces- 
sarily fatal. 

The evidence of the prisecuiion witnesses, 
in our opinion, establishes thit there was 
grave andsudden provocation, and we, 
therefore, think that the learned Sassions 
Judge oughttohave found the accused 
guilty ofculpable homicide not amounting 
to murder. A number of cases have been 
reviewed before us, but itis clear that the 
Court has to determine what amounts in 


“any particular case to grave and sudden 


provocation and although the circumstances 
have tobe viewed carefully so as not to’ 
extend provocation beyond the limits 
which the safety of the public requires, at 
the same time ithas bsen held over and 
over again that grave and sudden provoca- 
tion can be created by words. Whar words 
are more grave than a public taunting bya 
man whom one has suspected before of 
being the paramour of one’s wife and now 
boasts of the fact and expresses his inten- 
tion to take her to live with him in the 
house of her sister to whom he is already 
married. This young man, whose age is 
apparently about 21 found himself de- 
prived of his self-control by hearing those 
words, and grave as the offence which he 
has committed is, we cannot feel surprised 
that the provocation he received had its 
effect upon him. Wehave anxiously con- 
sidered the question of sentence because 
it cannot be too widely known that homi- 
cide in whatever circumstances committed 
is an offence of the greatest possible gravity. 


“On the other hand we feel that in this pare 
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- ticular case the special circumstances will 
be met by a sentence which is more lenient 
than that whichis generally passed for 
culpable homicide. We direct that the 
conviction for murder be quashed, and a 
conviction for culpable homicide under the 
first part of s. 30£ substituted and the 
sentence of the Court will be five years’ 
rigorous imprisonment. 

Dunkley, J.—I agree. 

N. Sentenced reduced, 


aE 


CALCUTTA HIGH COURT 
Criminal Revision No. 195 of 1936 
May 29, 1938 
CUNLIFFE AND HENDERSON, JJ. 
ASHUTOSH DAS—COoMPLAINANT— 
PETITIONER 


versus 
KESHAB CHANDRA GHOSH—Aoccussp — 


Opposite Party 

Trade mark—Dispute over—Jurisdiction of Civil 
and Criminal Court—Tests. 

In deciding the question, whether a dispute over 
trade marks and commercial designs should be 
brought in Civil and Criminal Court, the real 
practical test, is this: that the Criminal Procedure 
Code i; only to be used in simple and clear-cut cases 
where a very speedy relief is required by the prose- 
cution, In all cases where complicated matters of 
registration, abandonment of user and soon are con- 
cerned, it is very much better that the dispute should 
be given to the decision of the Civil Courts. 


Messrs. Santosh K. Basu and Debabrata 
Mukherjee, for the Petitioner. 

Mr. D. N. Bhattacharjee, for the Opposite 
Party. 

Cunliffe, J.—The opposite party in this 
case was convicted and fined in the Magis- 
trate’s Court under s. 483, Indian Penal 
Code for counterfeiting a trade mark. When 
the matter came on appeal to the Sessions 
Judge of Howrah, for the reasons which 
commended themselves to him, he order- 
ed the acquittal of the opposite party and 
reversed the conviction and the sentence. 
The learned Sessions Judge took the view 
that the dispute between the parties (the 
complainant and the accused) was in reality 
a civil dispute and not a criminal one. 

The facts revealed in the trial Court were 
somewhat” curious. The complainant, it 
appears, inherited a business from his 
father, a concern of manufacturing weights 
and measures with a special trade mark 
stamped on the various articles of weights 
and measures with the father’s name in- 
corporated in the design. It appears that 
the complainant carried on the business 
for a short while and then he abandoned it 
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owing to extreme competition. The trade 
mark on the weights and measures had 
been registered as far back as 1897. The 
learned Sessions Judge found that the 
abandonment by the son of the business 
persisted for about 20 years, but after that 
lapse of time he recommenced the business 
in weights and measures only to find that 
the accused was carrying on trade, hav- 
ing adopted his father’s trade-mark 
stamped upon the weights and measures. 
There is some evidence to show that 
there were other traders who had done the 
same thing. One of the tests which is 
always applied as to whether a dispute 
between the parties over trade marks and 
commercial designs should be allotted on 
the one hand to a Civil Court, on the other 
hand to a Criminal Court is the question of 
diligence in bringing the action. It has 
been held in number of cases that if the 
Criminal Courts observe that there has been 
a delay in asserting proprietory rights in 


’ designs, they will not entertain prosecution 


of that kind. From this point of view, I 
think it can be said that the laying by on 
the part of the complainant ought ordinari- 
ly to have driven him from the Criminal 
Court into the Civil Court. 

Another point which has to be consider- 
ed is, of course, the question of abandon- 
ment of user. Abandonment of user for 
such a lengthy period would militate very 
much against the success of the plaintiff 
in a Civil Court from obtaining damages 
or injunction. I do not say that it would 
be an insuperable obstacle to obtaining 


- such relief, because it might be shown that 


there were stocks in existence of the articles 
which were still on the market in the 
hands of other people, but ordinarily it 
would be so. The real practical test, in my 
opinion, to the difference controlling pro- 
secutions with regard to statutory crimes 
of this character in civil actions is this, 
that the Criminal Procedure Code is only 
to be used in simple and clear cut cases 
where a very speedy relief is required by the 
prosecution.. In all cases where complicated 
matters of registration, abandonment of 
user and so on are concerned, it is very 
much better that the dispute should be 
given to the Civil Courts. Consequently, 
this Rule must be discharged. 

Henderson, J.—In my opinion, it would 
be against the long and seitled practice of 
this Court to interfere in revision in a mat- . 
ter of this kind. I, therefore, agree that 
this Rule should be discharged. 

D. Rule discharged, 


? 
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OUDH CHIEF COURT 
First Civil Appeal No. 128 of 1935 
Novembr 9, 1936 . 
| ZISUL Hasan AND SMITH, Jd. 
Raja RAMPAL SINGH—DEFENDANT— 
APPELLANT: © 
versus 2 
Lal SURENDRA BIKRAM SINGH— 
PLAINTIFF—RESPONDENT 
Maintenance—Maintenance given under compromise 
in settlement of disputed claim to taluqdari- Profits 
of taluqdari dwindling—Maintenance rate, if can be 
reduced ongrounds of equity-Principles of English 
Equity, if can be epplied to Indian contracts—Scope 
of Contract Act—Contract Act (IX of 1872), s. 56 
_ Where a doubtful claim to the talugdari was settled 


`. bya compromise, under which one of theclaimants 


_. was allowed maintenance, and at the time the possi- 


bility of the profits of the taluga going down was 
not thought uf by the parties to the agreement, on 
the dwindling of the profits of the taluges the rate 
of maintenance can be reduced on the grounds of 
justice, equity and good conscience, even atthe in- 
stance of ohe of the fartiesto the agreement. 

{English and Indian case-law discussed.] 

The Contract Act, dces not profess to bea ccm- 
plete Code dealing with the law relating to con- 
tracts, Therefore, the principles of English Equity 
in case of contracte, ifthey do not contradict any 
provisions of the Contract Act, can be applied to 
suitable cases by Indian Courts which are Courts of 
Equity as welles cf Law. 


E.C. A. against the decree of the Subordi- 
ae Judge of Lucknow, dated September 30, 
1935. 

Messrs. Ghulam Hasan, Iftikhar Husain 
and Suraj Narain, for the Appellant. 

Messrs. L. S. Misra, H. Husain and Rauf 
Ahmad, for the Respondent. 

Zia-ul-Hasan, J.—(Octuber 29, 1936).— 
These appeals arise out of two suits filed res- 
pectively by Surendra Bikram Singh (res- 
pondent in First Appeal No, 128), and Mu- 
sammat Rajpati Devi (respondent in Second 
Appeal No. 2lu), against Raja Rampal 
Singh, taluqdar of Itaunja (appellant in 
both the appeals), for recovery of their 
maintenance allowance under an agree- 
ment (Ex. 2), dated October 4, 1923. 

Raja Ratan Singh was the first talugdar 
of Itaunja. His name stood in list I pre- 
pared under s. 8 of the Oudh Estates Act 
at No. 8, andin list If at No. 2. He was 
succeeded in the taluga by his son Indra 
Bikram Singh, who died on January 21, 
1921. Raja Ratan Singh had a brother 
named Guman Singh, and the latter left 
two sons, Bhagwan Bakhsh Singh and 
Rampal Singh, the piesent appellant. On 
Raja Indra Bikram Singh’s death, there 
was a dispute about the successicn to the 
taluga between Surendra Bikram Singh, 
who claimed to have been adopted by Raja 
ndra Bikram Singh, and Bhagwan Bakhsh 
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Singh, the elder son of Guman Singh. The 
Revenue Court mutated the taluqdari prop- 
erty in favour of Bhagwan Bakhsh Singh, 
and ine non-taluqdari property in favour of 
Surendra Bikram Singh. The result was 
that both tke parties were dissatisfied, and 
both brought suits in the Civil Court, | 
Bhagwan Bakhsh Singh, for recovery of the 
non-ialugdari property, and Surendra . 
Bikram Singh for the taluqdari property. - 
These suits were compromised between the 
parties on the following terms:—-Bhagwan 
Bakhsh Singh was to remain in possession 
cf the taluqa, but without any power of 
alienaticn except in respect of seven specifi- | 
ed villages. After his death the taluga was 
to go to his son, if any, by Rani Sheo Raj 
Kuar, and he was to hold the taluga abso- 
lutely. If no son were born to Bhagwan 
Bakhsh Singh by the said Rani, the Rani, 
if living, was to get a life interest, and 


_after her death, Rampal Singh, was to 


eucceed on the same terms as his brother. 
Bhagwan Bakhsh Singh. Afer Rampal 
Sir gh’s death the taluga was to devolve on 
Surendra Bikram Singh, with the seme 
Limitations. Surendra Bikram Singh's son 


was to follow his .father with an absolute `: 


estate. It was further provided that so long- 
as Bhagwen Bakhsh Singh, his son or widcw 
or Rampal Singh, remained in possession of 
the teluga, Surendra Bikram Singh, and 
after him his sons were to get a mainten-: 
ance allowance of Rs. 750, per month. To 
this compromise, which was entered into 
on September 13, 1923, Rampal Singh was 
no party, as he was no party to the suits 
brought by Bhagwan Bakhsh Singh and 
Surendra Bikram Singh. On October 4, 
1923, however, Bhagwan Bakhsh Singh, 


Rampal Singh and Surendra Bikram Singh . . 


executed a deed hy which they bound them- 


- selves by the conditions laid down in the 


compromise of September 13, 1923, with 
this difference that as Rani Sheoraj] Kuar 


-had in the’ meantime died, no provision 


wes made for any son of Bhagwan Bakhsh . 
Singh. This agreement, like the compro- 
mise of September 13, provided for the 
payment of a monthly allowance of Rs. 750, 
to Surendra Bikram Singh and of Rs. 100. 
per mensem to Musammat Rajpati, the res- 
pondent in the second appeal. Some others 
were also given guzaras by this agreement, 
but we are not concerned with them in the 
present appeals. Both the plaintiffs had 
been paid certain amounts, but not the 
full amounts mentioned in the agreements. - 


: Surendra Bikram Singh, therefore, claimed _ 


Rs. 12,180-12 asthe balance of his mainten: 
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ance allowance for the years 1931 +ill the end 
of February 1935, and Musammat Rajpati 
Devi claimed Rs. 510 as the balance of her 
Maintenance allowance for five mnths 
from December 1932 to April 1933. Both 
Claimed allowances at the rates fixed by the 
agreement of October 4, 1923. 


_The suits were contested by Raja Rampal 
Singh, the present appellant, on various 
grounds, but all his pleas were overruled 
by the trial Courts in both the cases and 
both the suits were decreed against him. 
While the suit brought by Musammat Raj- 
pati Devi was decided by the Munsif of 
Haveli, Lucknow, and the appeal brought 
by Raja Rampal Singh against the Munsif's 
decree was dismissed by the learned Civil 
Judge of Malihabad, Surendra Bikram 
Singh's suit was decided by the learned 
Civil Judge of Lucknow, against whose 
decree the present First Appeal No. 128 of 
1935 has been brought. Only two points 
have been urged before us by the learned 
Counsel for the appellant. The first is that 
the profits of the taluqa having consider- 
ably diminished owing to the prevalent 
economic depression and other causes, the 
plaintiffs are not entitled to get a'lowances 
at the rates fixed by the agreement of Octo- 
ber 4, 1923. The second is that the lower 
Oourts were in error in giving the plaintiffs 
personal decrees against the appellant. 


As-regards the first point, the appellant's 
<ontention is that at the time that the agree- 
ment of October 4, 1923, was executed by 
him and his brother Bhagwan Bakhsh 
Singh, the possibility of the profits of the 
“aluga going down was not thought of by 
the parties to the agreement, and that it 
would be unfair to him that inspite of the 
wrofits dwindling to about 50 per cent. the 
plaintiffs should still continue to get main- 
tenance allowances at the rates fixed in 
1923. Onthe other hand it is argued on 
behalf of the respondents that the allow- 
voces fixed by the agreement of October 4, 
4.923, cannot be reduced atthe instance of 
ihe appellant, who was a party to the 
agreement. After giving my best con- 
sideration to the arguments urged on hehalf 
£ both parties, Lam definitely of opinion that 
he appellant is entitled in justice, equity 
and good conscience to be relieved of a 
sortion of the allowances of the plaintiffs 
‘wing to changed circumstances. In M. R. 
‘ty. Umade Rajah Raie Damara Kumara 

'hinna Venkatappa Nayanim v. M. R. Ry. 
Tmade Rajah Raje Damara Kumara 
himma Nayanim Bahadur Varu, 27 Ind, 


I 
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Cas. 379 (1), in which also allowances were 
fixed by agreements executed by brothers, 
the allowances were reduced owing to a 
decrease in the profits of the impartible 
zemindari held by the defendant in that case. . 
Mr. Justice Spencer, with whose judgment 
Justice Sankaran Nair agreed, remarked as 
follows: 

“An amount provided as maintenancs for a 
member of a family does not lose its character asa 
maintenance allowance by being embodied in an 
instrument or decree, the character, I mean of being 


liable to be increased or decreased under a change 
of circumstances.” 


Relying on an observation of Odgers, J. 
in the Full Bench case of Rajah D. K. 
Thimma Nayanim Bahadur Varu, Rajah of - 
Kalahastt v. Raja Damara Kumara Venka- 
tappa Nayanim Bahadur Varu, A. I. R. 
1928 Mad. 713 (2), the learned Counsel for 
the resp%ndents urged that the case of 
M. R. Ry. Umade Rajah Raje Damara 
Kumara Chinna Venkatappa Nayanim v. 
M. R. Ry. Umade Rajah Raje Damara 
Kumara Thimma Nayaim Bahadur Varu 
27 Ind. Cas. 379 (1), has been overruled in 
a later case. No doubt Odgers, J. refer- 
ring to the case of M. R. Ry. Umade Rajah 
Raje Damara Kumara Chinna Venkitappa 
Nayanim v. M. R. Ry. Umade Rajah Rae 
Damarao Kumara Thimma Nayanim Baha- 
dur Varu, 27 Ind. Cas. 379 (1), remarked 
at p. 722* of the report that it had been 
overruled, but this statement itself is 
qualified by the phrase “though on another 
point.” He further says: 

“It seems to me that where the rate of maintenance 
has been made the subject of a compromise which 
has been incorporated in a decree, without consent 


or overriding ths decree, the Court has no power, 
just because it thinks Rs. 400, a month a fairer rate 


- of maintenance than Rs. 60) or Rs. -650, to alter the 


rate of maintenance.” 

But in the first place, this is the personal 
opinion of the learned Judge, which does 
not appear to have been incorporated in the 
decision of the Full Bench of which he was 
a member, and, in the second, this remark 
was made about an allowance which had 
been incorporated in a decree, and neither 
goes against the decision in M. R. Ry 
Umade RajahRaje Damara Kumara Chinna 
Venkatappa Nayanim v. M. R. Ry. Umade 
Rajah Raje Damara Kumara Thimma 
Nayanim Bahadur Varu, 27 Ind. Cas. 379 
(1), nor is it applicable to the case before 
us. Reference was also made by the learn- 
ed Counsel for the respondents to ths case 


oof 27 Ind. Cas, 379; 27 M LJ 656; (1914) M W N 
(2) A IR 1928 Mad. 713; 109 Ind, Cas, 872; 27 L 
W 514 (F B), $ 


*Page of A. I, R. 1928 Mad, [Ed] i 
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of Moheswara Raov. Ayyaderara Durgamba, 
I. L. R. 47 Mad. 308 (3), but the question 
fcr decision in that case was quite differ- 
ent, namely, whether a contract by a Hindu 
widow to receive a fixed maintenance and 
not claim any increase in future is a valid 
agreement binding upon the widow, and 
though reference was made in that case 


to case of M. R. Ry. Umade Rajuh Raje’ 


Damara Kumara Chinna Venkatappa 
Nayanim v. M. R. Ry. Umade Rajah Raje 
Damara Kumara Thimma Nayanim Baha- 
dur Varu, 27 Ind. Cus. 879 (1), ib was not 


at all by way of difference. On ihe other 
hand it was said: 

“They (the cases of M. R. Ry. Umade Rajah Raje 
Damara Kumara Chinna Venkatappa Nayanim v. 
M. R. Ry. Umade Rajah Raje Damara Kumara 
Thimma Nayanim Bahadur Varu, 27 Ind. Oas. 379 
(1), and the others referred to) undoubtedly recognize 
the fact that an agreement to receive maintenance at 
a particular rate is not binding for all time; but none 
of them is authority for holding that, when the 
agreement goes further and binds the widow not to 
claim a higher rate even in changed circumstances, 
it is not binding on her." 

The Punjab High Ccurt-have also, in a 
case in which a mother’s maintenance was 
fixed by an agreement, held that the main- 
tenance can ke altered by the Court if cir- 
ial so require, and it was remark- 
ed: i 
“It is also well-known that recently the income 
from landed property has considerably fallen. The 
amount of maintenance fixed -is not necessarily 
binding for all time.” (Vide, Bhagwanti v. Mani Ram 
Shah, A. T. R. 1935 Lah. 543 (4, ). 

“In the English case of Taylor v. Caldwell, 
(1863) 122 English Reports King’s Bench 
309 (5), Blackburn, J. remarked : : 

“thero are authorities which, as we think, 
establish the principle that where, from the nature 
of the contract, it appears that the parties must from 
the beginning have known that it could not be 
fulfilled ‘unless when the time for the fulfil- 
ment of the contract arrived some particular 
specified thing continued to exist, so that, when 
entering into the contract, they must have contemplat- 
ed such continuing existence as the foundation of 
what was to be done; there, in the absence of any 
express or implied warranty that the thing shall 
exist, the contract is not to be construed as a positive 
contract, but as subject to an implied condition that 
the parties shall be excused in case, before breach, 
performance becomes impossible from the perishing 
of the thing without default cf the contractor.” 

In the present case it is presumable that 
at the time of the execution of the agreement 
in question the parties thereto did not even 


contemplate the possibility of the profits ` 


of the taluga diminishing in future. 


(3) 47 M 308; 78 Ind. Cas, 831;19 L W 165; 46M L 
J 189; (1924) M W N 266; A I R 1924 Mad. 687. 
a AIR 1935 Lah. 543; 157 Ind. Cas. 768; 37 P L R 


(5) (1863) 122 E R 309; 3 B & 8826; 32L3Q B. 
164,8 L T(x s) 356; 11 W R 726; 129 R R 573. 
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Further, in Chitty’s treatise on the law 
of contract, 1930, Edition, page 828, the 
learned zuthor says: doe to 

“There are, however, many cases in which super- 
vening impossibility has been held to discharge a 
contract. Till recently the law onthe subject was 
by no means clear, but the‘ principles applicable 
are now no longer in doubt as the result of a num- 
ber of cases arising out of the last war, particularly 
the case of Tamlin Steamship Co, .v. Anglo-Mexican 
Petroleum, (1916) 2 A. C. 397 (6) in which the House 
of Lords pointed out that in all cases where a 
contractor is absolved from liability itis not De~ 
cause the Court has any power to discharge a con- 
tract, but because it is clear from its nature that 
the parties contracted on the basis of a continuance 
of a certain state of affairs. -In Lord Loreburn’s 
words the Courtmust ask: ‘Were the altered con- 


‘ditions such that, had they thought of them, the 


parties would have taken their chance of them, or 
such that as sensible men they would have said, 
‘if that happens, of course, it is all’ over between 
us." The question whether a contract has been 
dissolved on thisground, depending as it does upon 
the implication of a termin a contract, isa question 
of Jaw. It is a logical consequence of the principle 
stated above that the discharge of a contract on the 
ground that its performance has been frustrated 
vecurs automatically upon the happening of the 
events which frustrate it, and does not depend upon 
any repudiation or other act of volition on the part 
of either of the contractors”. ; 


Applying the test laid down by the House 
of Lords intheease or Tamlin Steamship’ 


_ Co. v. Anglo-Mexican Petroleum, (1916) 2 


A. ©. 397 (6) to the present case, it seems to 
me impossible to hold that if the parties had 
contemplated a reduction in the income of 
tre taluga, they would not have laid down. 
any condition suitable to that eventually in 
the agreement of October 4, 1923. 

The principle of equity enunciated in the 
cases referred to above was in fact recogniz-, 


“ ed so long ago as 1835 by their Lordships 


of the Privy Council in the case of Maha- 
rajah Grees Chund Ray v. Sumbhoo Chund 


- Roy, 5 Weekly Reporter P. O. 98 (7). 


I cannot accept the ples that maintenance 
allowances fixed by the agreementin ques- 
tion, and especially Surendra Bikram 
Singa’s allowance, were irrespective and 
totally independent of the income that the 
talugdar for the time being was to derive 
from the taluga. Nor does the argument 
that Surendra Bikram Singh's allowance 
was fixed at a high figure in ccnsideration 
of his relinquishing his rightful claim to the 
taluga asthe adopted son of Raja Indra 
Bikram Singh appeal to me. In the first. 
place the alleged adoption of Surendra 
Bikram Singh by Rajah Indra Bikram Singh. 
was not admitted by the appellant or Bhag- 
wan Baksh Singh. In fact it was seriously 

(6) (1916)2 A O 397; 85 LJK B 1389;115 L- P 
315; 21. Com. Cas. 299; 32 T L R 677. 
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contested in the suit brought by. Sirendra 
Bikram Singh. In the second event if 
the adoption were a fact,- Surendra 
Bikram Singh could not have claimed the 
taluqa successfully since the adoption was 
not evidenced bya registered deed accord- 
ing tothe provisions of ‘the Oudh Estates 
Act. Further, List If ofthe ‘agreement 
shows that Rajah Rampal Singh undertook 
to pay off debts due by Surendra Bikram 
Singh ta the extent of Rs. 2,53,000 “besides 
fixing an allowance of Rs. 750 per mensem for 
him. In these circumstances it cannot, in 
my opinion, be reasonably argued that 


Surendra Bikram Singh entered into the 


agreement in question at a great sacrifice. 
It was argued thatthe English principles 

of equity cannot be invoked in this case 

as contracts in India are. governed by the 


Indian Contract Act. [am afraid I cannot. 


accept this argument either. No doubt 
there is no specific provision. of the Indian 


Contract Act which can cover the present: 


case, but it cannot be said thatthe princi- 
ple enunciated in the English cases and ap- 
plied by their Lordships of the Privy Coun- 
cilin the case of Maharajah Grees Chund 
Roy v. Sumbhoo Chund “Roy, 5 Weekly 
Reporter P. ©. 98 (7) contravenes any pro- 
vision of the Indian Contract Act, and if 
that principle does not go against any pro- 
vision of the Indian Contract Act, there 


seems to me no reason-why it should not be - 


applied to suitable cases by Indian Courts 
which are:Courts of Equity as well as of law. 
Tn facts. 56 of the Indian Contract Act is 
based on this very principle, though it does 
not go far enough. In Pollock and Mulla’s 
book on the Indian Contract Act (1931 edi- 
tion, page 6) it is said: 

“Scope of the Act.—The Contract Act does not pro- 
fess to be a complete Code dealing with the law relat- 
ing to contracts. Asappears from the preamble, the 
Act purports to do no more than define and amend 
certain parts of tnatlaw. No doubt it treats of 
particular contracts in separate chapters, but there 
is nothing to show thatthe legislature intended to 
deal exhaustively with any particular chapter or 
sub-division of thelaw relating to contracts.” 

Further, the learned authors say in the 
notes on s. 56: ` . 

“English authorities, therefore, can be of very 
little use as guides to the literal application of 
this section. The tendency, however, is to follow 
their spirit." È 
>- I am, therefore, of opinion, that the al- 
lowances of both the respondents can and 
should be reduced on principles of justice, 
equity and good conscience owing to the re- 
duction in the income of the taluga. 


On the question whether the -plaintiffs 
are entitled to a personal decree against the 
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appellant, [am of opinion that the Courts 
below were rigat in holding that they 
were. Clause 5 of the agreement relating to 
Surendra Bikram Singh's allowance runs as 
follows: | 
“That during the possession of the declarant. 
No. Land of the declarant No. 2, the declarant No. 
3 and his male descendants born from his loins 
shall continue to get maintenance to the extent of’ 
Rs. 750 monthly from the person then in possession 
(of the estate) and charge of this maintenance also: 
shall remain on the entire ‘property in dispute’ 
excepting over the property mentioned in list IN” 
There is, tomy mind, force in the argument - 
of the learned Counsel for the respondents’ 
that if the agreement did not contain any 
provision about maintenance being a charge - 
on the property and the clause had stopped ! 
only at the words ‘from the person then in 
possession”, nobody could have contended 
that under this clause Surendra Bikram 
Singh was not entitled to a money decree 
against the person in possession. The 
Counsel argues that the addition of the 
clause about charge.on the property does 
not make the previous clause nugatory. 
Moreover, applying the principle of the case 
of Har Narain Das v. Bibi Rup Kuar, 9 
O. W. N. 291 (8) to the present case, it must 
be held that the respondents are entited to 
personal decrees’ against the appelllant in 
respect of the arrears,if any, found due, 1 
would, therefore, dismiss the appeals on the > 
question of the personal decree, but would. 
allow them on the: question of the reduc- 
ticn of the respondents’ maintenance allow-’ 
ances, and as there are no materials before, 
uson which the proper amounts to be’ 
awarded tothe respondents can be deter-: 
mined, I would remand the cases to the. 
trial Courts for determination of those’ 
amounts. I would make e ch party bear 
his own costs in this Court, and would. 
make the costs in the lower Courts abide the. 
result. 4 
Smith, J.—(November 6, 1936.)—I was at- 
first in some doubt asto the way in which 
these appeals ought to be decided. Having. 
strict regard to the provisions of s. 56 of the 
Indian Contract Act, it seemed to me that 
there was scmething to be said for the view 
that we cannot reduce the amounts of the 
maintenance allowances in question, though 
I was never in any doubt as to the equities 
in the matter. However, having read the 
judgment of my learned brother, and care- 
fully considered the authorities cited by him, 
I agree that it is possible for the allowances 
to be reducel if it is shown that the income 


of the taluga has been so reduced as to 
(8)9 OW N 291; 138 Ind. Oas. 128; A IR 1932 
Oudh 168; Ind. Rul. (1932) Oudh 299, 
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render that course equitable. I accordingly 
agree with my learned brother as to the 
.way in which thcse appeals ought to be 
decided. 

By the Court.—We dismiss these appeals 
as far as the question of personal decree is 
concerned, but we allow them on the ques- 
tion of the reduction of the respondents’ 
allowances. Asthere are no materials be- 
foreus on which the proper amounts to be 
awarded to the respondents can be deter- 
mined, we remand the cases to the trial 
Courts for decision after the determination 
of these amounts. We think it equitable 
in all the circumstances that the parties 
should bear their own costs of the appeals 
in this Court. Costs in the -Courts below 
will abide the result. 7. 

D. _ Appeal partly dismissed. 


ALLAHABAD HIGH COURT. 
Criminal Reference No. 314 of 1936 
August 24, 1936 
ALLSOP, J. 

SALEK CHAND— APPLICANT 

versus ` 
TIM PEROR-—OPPCBITE PARTY 

Criminal Procedure Code (Act V of 1898), ss. 344, 
526 (8), (a)—Adjournment for filing application to 
High Court for transfer—Adjournment granted on 
condition of payment of costs—Order for costs, held 
illegal and set aside. 

Accused asked for an adjournment in order to 
enable him to apply to the High Court for transfer. 
The Magistrate adjourned the case on condition 
that a sum of Rs. 20 was paid by way of costs: 

Held, that under s, 344, Criminal Procedure Code 

| a Magistrate may adjourn a case on such terms as 
he thinks fit but this particular adjournment was 
one which was covered by the provisions of s. 526, 
sub-s. (8), and the Court had to grant it. It 
is true that the explanation to sub-s. (9) says that 
nothing contained in sub-s. (8) or sub-s, (9) re- 
stricts the powers of a Court under s. 344, but at 
the same time it is difficult to see how a Court 
can impose terms for granting an adjournment 
when it is bound to grant that adjournment whe- 
ther the terms are accepted or not. Sorabji M. Shroff 
v. Erachshaw B. Katrak (1), relied on i 

(Order for costs was set aside.) 

Or. Ref. made by the Sessions Judge, 
Meerut, dated March 25, 1936. 


The Assistant Government Advocate, for 
the Crown. 

Order.—Salek Chand was an accused 
person in a Criminal Court. He asked for 
an adjournment in order to enable him to 
apply tothè High Court for transfer. The 
Magistrate adjourned the case on condi- 
tion that a sum of Rs. 20 was paid by way 

Of costs, Under s. 344, Oriminal. Proce- 
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dure Code, a Magistrate may adjourn a.case 
on such terms as he thinks fit but this parti- 
cular adjournment -was one which. was 
covered by the provisions of s. 526, sub-s. 
(8), Criminal Procedure Code, and the 
Court had to grant it.. It is true that the 
explanation to sub-s. (9) says that nothing 
contained in sub-s. (8) orsubs. (9) res-. 


‘tricts the powers of a Court under s. 344, 


but at the same time itis difficult to see 
how a Court can impose terms for granting 
an adjournment when itis bound to grant 
that adjournment whether the terms are 
accepted or not. It has been held in Sorabji 
M. Shroff v. Erachshaw B. Katrak (1) that 
costs should not be imposed in a case of 
this kind. The learned Sessions Judge 
has made a reference that the order for 
costs should be set aside. I accept the re- 
ference and direct that orders shall issue 
accordingly. j 
D. Reference accepted. 

a 56 B 536; A I R 1932 Bom. 470; (1932) Cr. Cas. 598; 


nd. Cas. 577; 33 Cr. L J 802; 34 Bom, L R 1106; 
Ind. Rul. (1932) Bem. 509. : 





PATNA HIGH COURT. 
Civil Appeal No. 985 of 1935 
September 22, 1936 
WORT AND JAMES, JJ. 
BAJRANGI RAUT AND OTAERS— 
DerENDANTS— APPELLANTS 
versus 5 
Lala JANKI PARSHAD - PLAINTIRR 

AND oTHERS—DEFENDANTS—RESPONDENTS 

Bengal Alluvion and Diluvion Regulation (XI of 
1825), s. 4, cl. 2—River suddenly changing course— 
Ownership of land gitined by such change—Custom 
that river always remains boundary, whether can be 
proved in law—Custom—Proof of. 
- Where a river suddenly changes ite course, in 
the absence of custom that the river forms the boun- 
dary between villages under all the circumstances, 
the land gained by such change, if clearly recogniz- 
able, remains the property of the original owner. 
Custom that the river remains the boundary under 
any circumstances, being unreasonable cannot be 
proved in law. i 


Unreasonable custom is not considered provable in 
law. Lopez v. Muddan Mohun Thakoor (1), relied on. 


C. A. from Appellate decree of the Bub- 
Judge, Muzaffarpur, dated May 26,1938. . 

Messrs. K. P. Jayaswal, S. K. Mitter and 
Ram Chandra Prasad, for the Appellants: _ 

Messrs. Hareshwar Rrasad Sinha _ and 
Parsuram Prasad Varma, for. the Respon- 
dents. : 


Wort, J.—This is an appeal. by the de- 
fendants in an action with regard to 3 
bighas 15 kathas 19 dhurs of land. The 
defendants were in possession. The plaint- 


1937 


“iff claimed possession on the fooling ofa 
- custom to the effect that the river Lakhandei 
-was taken to bə under all circumstances 
the boundary between the plaintifs 
village and the defendants’ village. The 
plaintiff's village is Semra and the defend- 
ants’ Bhabaprasad. Now, in order to come 
toa conclusion, itis essential to note the 
‘manner in which the plaintiff put his case 
before the Court. 
“- Inthe plaint he’ contended in the first 
‘instance that the land in dispute accreted 
to his village; then, later on in his plaint by 
para. 5, he alleged the custom to which I 
‘have already referred. The learned Judge in 
the Court below, in my opinion, quite clearly 
decided the case on the footing of the 
custom. Issues were settled and the first 
issue was to this effect: 
- “Whether there is any custom of usage by which 
the middle of the river Lakhandei has been fixed to 


be the boundary between the two adjoining villages 
Semra and Bhabaprasad.” 


Then deciding the second issue which 
‘was: 

“Whether the river Lakhandei had suddenly 
changed its course in the year 1902 as alleged by 
defendant or had gradually shifted and the lands 
form accretion to plaintiff's village,” 
the learnéd Judge made this observation: 

“In view of my finding in the previous issue, the 
determination of this issue is quite immaterial, 
because the custom will prevail, whether the river 
changed its course gradually or suddenly.” 


The learned Judga in the trial Court as 
well as the learned Judge of the Appellate 
Court decided that the custom hus been 
established. Various documents were relied 
upon, principally maps, which showed that 
invariably the river Lakhandei did in fact 
form the boundary between the two 
villages. Although there is a reference in 
one part ofthe judgment of the trial Court 
tothe fact that the course of the river was 
different from time to time, there is no clear 
finding by either of the Courts below that 
during the period covered by the docu- 
mentary evidence which was relied upon by 
the Judge that the river had so changed 
its course. The only definite finding that 
we have is the one to-which I have already 
referred, namely that the river changed its 
course suddenly in the year 1902. I have 
very grave doubts whether a finding as to 
the custom based on evidence of that des- 
cription to which I have referred can 
possibly stand. But there are other con- 
siderations which in my judgment dispose 
of the appeal. The learned Judges of both 
the Courts appear to have . been of the 
opinion that Regulation XI of 1825 applied 
to the case. That Regulation is nothing 
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more than a declaratory enactment of the 
law in England as it stood at the time. In 
Lopez v Muddun Mohun Thakor (|), Lord 
Justice James is reported to have stated at 
p. 474*; $ 

“The principle of law, so far as relates to accretion 
has, to some extent, been made part of the positive 
written law of India and it is on the operation of 
such positive written law that the defendants’ case 
is based.” 


Later on in the course of the judgment he 

makes an observation which in my opinion 
is material to this case: 
- “Their Lordships are, therefore, of opinion that 
the property now being capable of identification by 
means of that Tanabundee and otherwise, the 
property having been the property of the plaintiff 
when it was submerged, never having been aband- 
oned or derelict, having now emerged from the Ganges, 
is still his property.” 

IfI understand the observation’ aright 
the learned. Lord Justice was merely 
stating the exception to the rule laid down 
in Regulation XI of 1825 to the effect that 
where land was identifiable the rule did not 
apply. Itis also clear from the observation 
in the case to which I have referred that the 
Regulation applied only to alluvial land, 
Now, the plaintiff's case was, in para. 3 of 
his plaint that there was a gradual accre- 
tion. But that title acquired by accretion 
was in my judgment clearly made to 
depend upon the existence of this custom, 
and the custom alleged wasa custom that 
wherever the bed of the river was found 
that was the boundary between the two 
villages. A perusal of the judgment of the 
Judge in the Court below will bear this out. 
The learned Subordinate Judge in the 
Court below in deciding the second point, 
the second point being ‘whether the lands 
in suit gradually accreted to the land in the 
plaintiff's village’, makes this observation: 

“This point is also decided in favour of the 
plaintiff as there cannot be any doubt that on 
account of the shifting of the river Lakhandei from 
its former position, namely the position which it had 
at the time of the cadastral survey and in which 
the disputed lands were recorded in the name of the 
defendants, (it) shifted to its present position by 
which the disputed lands went to the other side of- 
the village Bhabaprasad.” 


Now, itis clearly indicated in that ob- 
servation that what the Judge was depend- 
ing upon was the decision on the first-point, 
namely whether the custom had been 
established, and it was upon that that the 
plaintiff's case depended as I have already 
observed. Ihave no hesitation in saying 


- that it was not a case covered by Regula- 


tion XT; it was not a case of diluvion at all, 
but it was a case which depended upon the - 
_ G) 18 MIA 467; 144WR 11;5 Beng. L R 521 (P. 0). 

*Page-of 13 M. I. A.—[Hd] : 
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Position of the river as the boundary of the 
two villages. Clause 2 of s. 4 may be 
noticed in this coanection. The Judge in 
the trial Court had come to the conclusion 
that the river had suddenly changed its 
course in 1902 and observed that in a river 
of the size of Lakhandei a gradual accre- 
tion was not tobe expected. The decision 
of the Appellate Court on point No. 2 did 
not reverse that conclusion. The judgment 
of both Courts in my judgment proceeded 
on the footing of this alleged custom; and 
quite apart from the question whether the 
evidence relied upon for its proof justified a 
finding as toits existence, I am clearly of 
the opinion that the custom alleged was so 
unreasonable as not to be provable in law. 
The appeal, therefore, succeeds and the 
suit must stand dismissed with costs both in 
this Court and in the Courts below. 

James, J.—I agree. 


D. Appeal allowed. 


MADRAS HIGH COURT 
Civil Appeal No. 263 of 1930 
4 April 8, 1936 
VARADACHARIAR AND MoOOKETT, JJ. 
Taz SECRETARY or STATE 
ror INDIA In COUNCIL— 
Derenxpant No. 1—APPELLANT 
versus 
P. S. NAGESWARA. AYYAR (Dzcuaszp) 
AND OTAERS— PLAINTIFFS AND DEFENDANTS 
— RESYPONDENTS 

Water rights—Ryotwari land—Ryot's right .to 
supply of water as against Government—Customary 
right and prescriptive right, difference between— 
Exclusive right to water, whether can be acquired 
against Government—Paramount right of Govern- 
ment to regulate water supply—Land registered as 
single crop—Long user of water for raising second 
crop—Acquisition of—Right to water for second 
crop, 

Though there are some common factors between 
the claim of customary right to water and the 
claim of prescriptive right, there is also a funda- 
mental difference. A customary’ right may give the 
plaintifis all they really want but it may not give 
them anexclusive right to all the waters of the 
channel to the extent of preventing Government 
from using the water ofthe channel for other pur- 
poses even without prejudice to the plaintiffs’ 
accustomed user. Prescriptive right may in certain 
circumstances support a claim of exclusive right 
though even the extent of a prescriptive right 
must generally be measured with reference to the 
user made by the claimant and not with reference 
to the flow in the channel. 

‘A right by prescription to the water of a channel 
can be acquired as against the proprietory right 
of another but not as against the sovereign right 
which under the Indian Jaw the State possesses 
to regulate the supply of water in public streams 
go as to utilize it tothe best advantage, i 
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The rights aud obligations-as between the State 
and the ryot in India inthe matter of irrigation 
rest largely on unrecorded: custom and practice. 
Generally the ryotwart holder is only entitled to - 
claim thatthe supply of ‘water required for the 
cultivation of his registered -wet lands should 
not be materially diminished by any act of the 
Government. Subject to this condition the Govern- 
ment has absolute right to change the source of irri- 
gation or the method of irrigation by which ryot 
has heen supplied and to regulate the use of the 
waters of all public or natural streams in the best 
interest of the people. : 

The power of the State to interfere with the 
customary supply of water to ryotwari-holders ought 
not to be determined with reference to the registry 
but only with reference to the nature of the accus- 
tomed user. 

The right of the ryots to receive water in .res- 
pect of the wet lands registered as single crop 
is not limited to the water required for the first + 
crop alone. Ifthey have been raising second crop 
on such lands and have been taking water for such 
second crop, they wculd be entitled to get water 
for such second crop also and the Government can- 
not deprive them of this right. Sankaravadivelu 
Pillai v. Secretary of State for India in Council, 
(3), Secretary of State for India v. Muthuveerama 
Reddi (4) and Basavana Gowd v. Narayana Reddi 
(5), discussed. ` 

C. A. against the decree of the Court of the 
Subordinate Judge of Dindigul in Original 
Suit No. 32 of 1925. f 

Mr. K. S. Krishnaswamy Aiyangar, the 
Government Pleader, for the Appellant. 

Messrs. C. S Venkatachari, T. P. 
Gopalakrishna .iiyar, R. Ramasubba Aiyar 
and G. Gopalaswamy, for the Respond- 
enis. 

Varadachariar, J.—This is an appeal by 
the Secretary of State ‘first defendant in the 
suit) against a decree declaring the exclu- 
sive right of the plaintiffs to all the water 
in an irrigation channel known as the 
Varahanadi Channel near Periyakulam in 
the Madura District, and restraining the 
Government by injunction from interfering 
in any manner withthat channel between 
the points marked A-I to A-7 in the plaint- 
iffs’ plan, whether by way of cutting open 
or digging a new channel or by way of 
diverting the water. 

The Varahanadi channel takes off at the 
foot of the Palni hills from a river known 
as the Varahanadi river at the point marked 
A-Tin the plaint plan. Atthis point, the 
main river turns northward and after scme 
distance runs eastward, whereas the Varaha- 
nadi channel runs almost directly eastward 
from the point A-I. At A-I there isan east 
to west dam of boulders (called Thalava- 
madai dam) whose effect isto tum all the 
low water coming down the stream into the 
channel and itis only in seasons of flood 
thatthe water coming down from the hills 


‘Can overflow this dam and find its way 
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into the main river. On the hills,-ab a 
height of-nearly-7,000 feet,. there is an ex- 


tensive swamp known'as the Berijam swamp ` 


which to some.éxtent retains rain water and 
is also full of natural springs. It is the 
water from this swamp that flowing 
down the southern and eastern slope 
of the hills, finda its way to the point 


A-I. Somewhere to the east of this point: 


another hillstream known as the Moongil 
Pannayar joins the Varahanadi channel 
and it is stated that this stream not only 
carries rain water but also affords a reliable 
supply of spring water. It is also stated that 
the bed of the Varahanadi river and the bed 
ofthe Varahanadi channel between A-I and 
A 8 are supplied with natural springs which 
always give a steady low water flow. -> 

. Between 1890 and 1905 Government had 
been investigating a project for the con- 
struction of a reservoir along side tLe Beri- 
jam swamp with a view to conserve the 
water collecting there during the north-east 
monscon tains (October and November). 
The main wetcrop in that part of the 
country known as the kalam crop is raised 
between August and January and during 
the rainy season there will not be much 
necessity to deperd on water drawn- from 
Berijam; but, forthe séecnd or kodai crcp 
raised in the summer months,a dependable 
source of supply especially towards the end 
of the season when tke crops were maturing, 
was felt io - be indispensable. With this 
object in view and alsoto improve the sup- 
ply of drinking water to Periyakulam, the 
reservoir was consirucied and it began to 
work from about 1913. 

The plaintifs filed this suit as repre 
sentative of the ryots owning lands in the 
villages of Thenkarai (including Papayam- 
patti) and Thamarakulam. The lands in 
these villages are irrigated by the Varaha- 
nadi channel either directly by small 
channels taking (ff at various points from 
the main channel or from water stored in 
three,main tanks fed by tke Varahanadi 
channel. The waters of the Vaharanadi 
channel after filling Thamarakulam tank 
surplus at the point A-4 in the plaint plan, 
through a channel which. ultimately joins 
the Varahanadi river. Defendants Nos. 2 to 
25 represents the ryots -of Kilamangalam 
and other villages. which are irrigated by 
channels taking off from the main Tiver at 
a point below the junction of the Varaha- 
nadi surplus channel with the main river. 
In the revenue accounts, the Vara- 
hanadi channel is entered as the source of 
irrigation for the plaint villages -while the 


SEORETARY OF STATE FOR-INDIA v. P. 8 -NAGESWARA AvyaR. (MADRI? 


201 


Varahanadi river is entered as’ the source - 
of irrigation for the villages represented by: 
defendants Nos. 2 to 25. : 

The substantial point in dispute  bet-’ 
ween the parties is whether for the purpose 
of irrigating the lands in the villages of de- 
fendants Nos, 2 to 95 water from the Vara- 
hanadi channel can be made available only 
if.and in so far as it surpluses through- 
the weir of the Thamarakulam tank at A-4 
or it’ can be made available in any other’ 
way, and if so, how and subject to what 
limitations. - The suit became necessary in, 
view of a proposal by the Government to 
dig a diversion channel at the point marked 
Pin tke plaint plan, -that is before the 
Varahanadi channel flows into Thamara- 
kulam tank. The diversion channel was 
designed toskirtthe Thamarakulam tank 
and join the existing surplus channel at a; 
point to the east of the surplus weir of the 
Thamarakulamtank. It is obvious, that the’ 
purpose of the channel to fill the Thamara- 
kulam tank and surplus over the weir. 

The ‘plaintiffs apprehend loss from tke’ 
prcposed diversion in view especially of 
their experience of what happened in tke 
year 1922. In July of that year, the Tak- 
sildar of Periyakulam Taluk (D. W. No 1) 
arranged to supply water frcm the Varaha- 
nadi channel to the Kilamangalam rrots 
taking it across the Thamarakulam tank 
through a ‘channel specially dug for the 
purpose and joining the surplus : channel 
towards the east. Tke pleintiffs complain 
that asa result-of that attempt to supply 
water to the Kilamangalem rots in a 
season of low water supply, the crops then 
standing ona large extent of their lands 
seriously suffered, especially as all the 
channels leading to their lands from the 
main channel had to be closed for the pur- 
pose of leading the water from the Berijami 
reservoir on the surplus channel below thel 
Thamcrakulam tank. The plaintiffs appre- 
kend that if the proposed diversion 
channel is dug, itis sure to deprive them! 
ofthe necessary-supply of low water tq 
tLeir lands and that they would suffer heavy: 
damage. Hence the suit for en’ injunction 
restraining the defendants from digging the: 
proposed diversion or in any manner divert4 
ing the water or the course of the Varaha- 
nadi chaunel, for the irrigation’ of Kila” 
mangalam-lands. : I ; | 

We shall presently consider whether there 
is any and what justification for the appres 
hension felt by the plaintiffs. In framing’ 
their plaint, the plaintiffs thought fit to set 
up an exclusive right to-all “the waters-flow-, 
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ing in the Varahanadi channel. This ex- 
clusive right they sought to found some- 
times on a kind of proprietary basis, at 
other times on the basis of, customary right 
and finally on the basis of prescription. At 
the trial, however, the proprietary basis, was 
given up. The learned Subordinate Judge 
has recorded at the end of para. 19 of his 
judgment that the plaintiffs did not set-up 
ownership of Berijam or to Varahanadi 
channel or to the three tanks in their vil- 
lages. The case, therefore, proceeded on 
the footing that these sources are Govern- 
-ment property. 


Between the claim of customary right 
and the claim of prescriptive right, there 
are nodoubt some common factors, but 
there is a fundamental difference which 
has been ignored both in the plains and 
in the judgment cf the lower Court. The 
customary right may give the plaintiffs all 
they really want but it may not give them 
an exclusive right to all the waters of the 
channel to the extent of preventing Govern- 
ment frcm using the water of the channel 
for other purposes even without prejudice 
to the plaintiffs’ accustomed user. Pres- 
criptive right may, in certain circumstan- 
ces, support a claim of exclusive right, 
though even the extent of a prescriptive 
right must generally be measured with 
reference to the user mace by the claimant 
and not with reference tothe mere flow in 
the channel. It is only in connection with 
the determination of riparian right that the 
accustomed flow in the stream willbe a 
standard. Inthe present case, the claim 
based on prescription is precluded by the 
relationship between the plaintiifs and the 
first defendant. That conflict is not directly 
between the plaintiffs and defendants Nos.2 
to 25, and there is accordingly no question of 
prescribing against these defendants who 
merely to seek to move the first’defendant. 
It is unnecessary to consider the correctness 
of the theory which will make the ryotwari 
holder a kind of tenant under the Govern- 
ment; nor is it necessary to examine whe- 
ther and in what circumstances a tenant 
can claim an easement as against his 
landlord. A right by prescription can be 
acquired as against the proprietary right of 
another but not as against the sovereign 
right which under the Indian law the State 
possesses to regulute the supply of water in 
public slreams so as to utilise it to the best 
advantage, The learned Subordinate Judge 

ell into an error in thinking that the 
gecision in Tinkowri Pathak va Ram Gopal 
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Pathak (1), or the o‘servations in Secretary 
of State v. Subba Rao (2), are sufficient to 
support the claim of prescriptive right in 
the present case. is f 

There can, however, be no doubt that 
the plaintiffs are entitled tocertain rights 
in the waters of the Varahanadi channel 
for the irrigation of theirlands. The position 
is correctly stated in the written statement 
of the first defendant that the plaintiffs 
are only entitled to the accustomed supply 
of water for the irrigaticn of their lands 
and that they could not acquire any exclusive 
right tothe detriment of the paramount 
right of the State to regulate -and control 
all supply of water in public streams and 
channels. But the argument advanced before 
us by tke learned Government Pleader 
shows that the expression ‘accustomed 
supply’ is capable of being interpreted in 
amanner prejudicial to the plaintiffs and 
it had, therefore, become necessary for us 
to discuss the extent of the plaintiffs’ right 
at some length. ` 

It is common ground that for more than 
100 years the plaintiffs’ villages alone have 
been taking water frcm the suit channel 
between the points A-1 and A-4 and the 
suit channel has been registered as the 
enly source of irrigation for the plaint 
villages. Itis also undisputed that in civil, 
revenue and criminal proceedings in the 
course of the last century, the claims of - 
the Mannavanur ryots to take water from 
the Berijam swamp through the slope on 
its ‘western side have been negatived. Bus 
we cannot agree with the learned Judge 
that there circumstances confer cn the 
plaint villages en exclusive right to all the 
waters of the Varahanadi channel, for 
Government may not and is not likely to 
interfere with the water unless and until 
it is required elsewhere. Itis unnecessary 
to refer at any length to the circumstances 
relating tothe construction of the reservoir 
at the Berijam swamp Itis one thing to 


‘say that the reservoir was intended solely 


for the benefit of the plaint villages. Even 
according to ths plaintiffs’ evidence, the 
waters flowing through the surplus weir of 
the Thamarakulam tank. 

It is necessary to point out that the learned 
Subordinate Judge has fallen into cne or 
two material errors inthis connection. He 
thought that after the construction of the 
Berijam reservoir, the sluice arrangement 


o 500 356; 70 Ind. Cas. 663; 36 CLJ161; AIR 
1923 Cal. 8 


(23A I R 197 Mad. 382; 99 Ind. Cas. 475; 26 L 
W 10; (1927) M W N 59; 38 M L T 160. 
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had been so carried out as io retain per- 
manently in the reservoir, the 10 feet of 
‘water and permit only water above that 
level to fow into the channel. If this were 
the true position, it would no doubt greatly 
curtail the supply of water. But this view 
rests on an obvious misreading of QQ (see 
para. 26 of the judgment’. A careful perusal 
of the whole file relating to the substitution 
of the steel pipe sluice in place of the 
original masonary sluice, shows that the 
steel pipe sluice was fixed at the same 
point in the reservoir as the original masonry 
sluice, but, to increase pressure, the other 
end of the sluice was fixed at a point 10 
feet lower in level. Again, when dealing 
with papers relating to the construction 
of the reservoir, the learned Judge (in 
para. 23 of the judgment) expressed himself 
unable to understand the reference therein 
to 4,488 acres because the ayacut of the 
plaint villages comprised only 1986 acres. 
This difficulty will disappear if it is re- 
membered that the authors of the project 
had in mind not only the plaint villages 
. but also the villages lower down including 
-Kilamangalem and Kullapuram. The state- 
ments and correspondence to which some 
of the ryots of the plaint villages were 
themselves parties ciearly show that such was 
tke scheme. Of course it was not then con- 
templated that the water will be taken to 
the lower villages. by any means other 
than the existing channel; but it must not 
be forgotten that the avowed cbject of 
construction of the reservoir was to improve 
the supply availible for the kudai or the 
scond crop, that is during the summer. 
There is no basis or juslilication for the 
assumption that the authors of the reservoir 
scheme intended it for the exclusive benefit 
of the plaint villages in the sense that even 
when no damage was likely to be caused 
to the lands in these villages, the Govern- 


ment could not lead the water- from 
the reservoir to other villages. We 
must, therefore, dissent from the con- 


clusion of the lower Court so far as it 
upholds the plaintiffs’ claim of exclusive 
right. | 

The question remains, what then is the 
proper measure of the plaintiffs’ rights. We 
are free to confess that itis by no means 
easy to fix them with anything like preci- 
sion. As obseived in Sankaravadivelu Pillai 
v. Secretary of State for India in Council 
(3), and in Secretary of State fur India 


T (3) 28M 79; 15ML J 32, 
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v. Muthuveerama Reddi (1), the rights and 
obligations as between the State and the 
ryot in this country in the matter of 
irrigation rest largely on unrecorded custom 
and practice. lt has generally been stated 
that the ryotwari holder is only entitled 
to claim that the supply of water required 
for the cultivation of his registered wet 
lands should not be materially diminished 
by any act of the Government. Subject 
to this conditioa, Government in this country 
has claimed absolute right to change the 
source of irrigation or the method of 
irrigation by which the ryot has been 
supplied and to regulate the use of the 
waters of all public or natural streams in 
the best interests of the people. The result 
of the application of these principles was 
elaborated at some length in the judgment 
of “Wallace, J. in Basavana Gowd v. 
Narayana Reddi (5). Subject to a word of 
explanation to be presently: added, we 
respectfully agree with, those observations 
of the learned Judge. The reference to 
‘registered wet lands’ requires to be carefully 
examined in the light of the arguments 
advanced by the learned Government 
Pleader in the present case. 

The difficulty in fixing the right of the 
plaintiffs in this case’ arise from the fact 
that in the plaint villages a very large 
extent of lands has long continued to be 
cultivated with second crop though only 
a small ex'ent is registered as ‘doub‘e crop’ 
land. It appears from the evidence that 
between 1828 and 1999 nearly the whole 
wel, ayacut inthe plaint villages, that is 
about 1936 ecres, remained registered as 
double crop wet. Between 1895 and 1899, 
however, there appear to have been com- 
plaints of the precariousness of the avail- 
able wuter supply with the result that in 
1899 all the double crop lands in Thama- 
Takulam village were permitted to be 
registered as single crop lands in tke 
revenue records. Some years afterwards, 
most of the lands in Thenkarai and Papay- 
ainpatti also were registered as single crop 
Jand, a smallextent, however, being entered 
as “compounded”. In para. 29 of the lower 
Court’s judgment, figures are given from 
Ex. W. showing the state of the registry as 
well asthe state of the actual cultivation 
in 1915. Itis there found that more than 
1,730 acres were registered as single crop 


lands in the plaint villages and Jess than 
(4) 34 M 82 at p. 86; 6 Ind. Cas, 731; 20 M 
LJ 869; 7 M L T 387; (1910) M W N 207. 
(5) 54 M 793 at_pp. 797, 799;133 Ind. Cas. 507; A 
IR 1931 Mad. 284; 33 L W 681; Ind. Rul. (1931) 
Mad. 717;61M L J 563. 
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lands. It, however, appears than in Fasli 


1324 two crops were in fact being raised . 


on more than 950 acres. The accounts 
exhibited in the case show that there was 
a similar extent of double crop cultivation 
in many other Faslis. It was argued before 
us,'on behalf of the Government that the 
plaintiffs right to receive water in respect 


of wet lands regislered as ‘single crop’ 


lands was limited to the water required for 


the first crop and that they had no right. 
to complain if they were deprived of the 


supply of water in connection with the 
secondcrop. It was stated that the reference 
to the “accustomed supply" in para 3 of the 
written statement as well as in the case-law 
“must be read as limited by the ‘nature of 
the registry in the revenue accounts. . This 
seems to us to inyolve a serious restriction 


of the customary rights of the ryot and” 


does not seem to follow from the nature or 
the purpose of.the registry in the accounts. 
“In dealing with this question, it must be 
remembered that though the ryotwari 
holder is ordinarily spoken of as entitled 
to the customary supply of water, the cor- 
responding obligation of the Government 
is negative rather than positive. Its cbliga- 
tion is not to find the required supp'y of 
water at any cost on pain of being held 
liable in damages for default but only 
not to interfere with the necessary supply 
if cnd so far as water is available. Taus, 
even in respect of the water required: for 
tke first crop on lands registered as a 
single crop wet, the Standing Orders of 
the Board if Revenue provide that in 
seasons of short water-supply, Collectors 
have the’ right to restrict the area of 
cullivation on the lands registered as wet 
under any particular system or source 
(B. S.O. 84, r. 3). They can decide what 
proportion of the total area registered as 
wet ina village should be brought under 
cultivation and warn the ryots that if such 
proportion is exceeded and the crops wither 
in consequence, rémission will not be 
granted. The significance of the registry 
as single crop or double crop or as ‘com- 
pounded’ lies mainly in fixing the quantum 
of the liability of the ryot in the matter 
of the land revenue and when his liabilty 
Has been thus fixed, he can only depend 
on the possbility of., securing a rémission 
if the Revenue Authoritiés are satisfied that 
there has been a failure of crops on account 
of the -failure ‘of the’ water supply (see 
B.8.0. No. I} It may-also follow that 
lands registered as ‘double érop’ lands are 
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entitled to water for a second crop in: 
preference to lands registered as ‘single “ 
crop’ under the same source, when a holder’ 
of the latter class of land propjses to raise - 
a second crop on it. In making the registry, - 
due regard is no doubt had to the nature’ 
of the available - supply of water; but it is - 
common knowledge that second crop is- 
freely permitied to be raised on lands’ 
registered as single crop wet, subject of? 
course tothe ryot taking the risk of, the‘ 
failure of water supply ‘and subject to the: 
liability to pay assessment for the second- 
crop. 

Regard being had to the ‘above con’ 
siderations, it seems to us that the power. 
of the State to interfere with the customary” 
supply of water to ryotwari holders ought not’ 
to be determined with reference to the 
registry, but only with reference to the 
nature of the accustomed user. To take 
an illustration merely for the purpose of. 
testing the principal, suppose a ryot has at 
first been given the water required to enable’ 
him to raise a second erop on land registered 
as single crep wet: Canitbecontended that . 
the State will be justified in refusing to him 
the supply of water required ‘at the last: 
Stage to malure the second crop on his ` 
Jand? It is ons thing to say that in 8 case’ 


.like this, the ryot began the second erop 


cultivation with knowledge of the risk of a 
failure of water supply, but a different 
thing to say that even when water is avail- 
able tke officers of Government may at 
their willand pleasure deny the supply of’ 
water to his second crop merely on the’ 
ground that his land has’ been registered‘ 
only asa single crop wet land. It cannot 
be denied that the possibility or expectation 
ofa fairly continuous, thouga not guaranteed ' 
second crop cultivation is a very import-’ 
aut factor in estimating the value of lands’ 
in this country. It is very little consola- 
tion to the holders of such lands to be told; 


-if by reasen of failure of Government to 


supp.iy water a second crop is not raised, 
they will be under no obligation to pay 
assessment in respect that crop; for the 
mere noa-levy or remission of the assess-- _ 
ment cannot adequately compensate them 
for the loss thereby czused. On the other: 
hand, we see no reason to think thatit will 
be an undue interference with the power; | 
of the State to hold that its officers have. 
no right arbitrarily to deny to a ryotwari 
holder waler which for years he has been 
accustomed to receive for second crop 
cultivation on his lands. There may be 
difficulty in laying down what length of- 
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enjoyment would suffice to give rise to a 
customary right to a supply of water in the 
Sense above indicated, and the difficulty 
may be greater when as is contempiated 
by the rule, holders of land in any villege 
are permitted to arrange between them- 
selves what lands shall be cultivated with 
æ second crop, subject to the limitation 
fixed by the Revenue Authcrities. Difficulties 
of this kind are inherent in the very 
nature of tre subject but we do not think 
that the existence of such difficulty would 
justify us in upholding the extreme con- 
- tention put forward by the learned Govern- 
ment Pleader or placing ryotwari Lolders 
at the mercy of subordinate revenue 
oficers. The statement of the law in 
Sankaravadivelu Pillai v. Secretary of 
State fur India in Council (3) in favour of 
the right of a ryotwari landholder to whem. 
water has been supplied by Government to 
continue to receive such supply as is 
sufficiént for his eccustcmed requirements 
- must, if seems to us, be given full effect. 

It has bee. finally argued that the plain- 
tiffs are net entitled toany relief in the 
absence of prcof of tle certainty of damage 
10 them if Goreroment should carry out the 
proposed diversion. This point was raised by, 
the seventh issve in the case. The learned 
Subordinate Judge has found in plaintiffs‘ 
favour on that issue, but that finding is so 
largely based on his view that the plain-. 
tiffs had the exclusive right to all the waters 
in the suit channel that we are not able to, 
accept it as sufficient finding to entitle the: 
plaintiffs to adecree even on tke fooling 
that they can claim no exclusive right but 
only the accustomed supply. The plain- 
tiffs’ witnesses have maintained in the 
course of the evidence that the available 
water in the channel in seasons of low 
supply which syncronise with th2 later 
stage of the kodai crop would barely suf- 
fice for the requirements of the plaint vil- 
lages and that, therefore, the prop:sed 
diversion must inevitably cause them 
damage. In the argument before us the 
learned. Counsel for the respondents reiterat- 
ed this contention, and also laid great 
stress on the fact that though in form 
the propsal was one to carry Berijam water, 
to the defendants’ villages, the proposed 
course involved the closing up of all the 
channels which branched from the suit chan- 
nel A-1 and A-4 with the result that during 
all the time that Berijam water was sup- 
posed to betaken to the defendants’ vil- 
lages, the plaint villages: were totally de- 
prived of water including even the spring. 
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. Water and the Moongil . Pannayar water. 


flowing in the suit channel. ‘It was pointed 
out in this. connection that Berijam water 
takes about three days to reach Kilaman- 
galam and it must inevitably cause damage 
to the crops in ths plaint villages if for these 
three days and for the remaining days of 
supply to the defendant's villagés, the lands 
in the plaint villages should be denied all 
supply of water. f ' 

With a view. to help the Court to de- 
termine this question of the probabilily of 
damage, both parties have led evidence as 
to the result of the attempt to supply 
water to Kilamangalam from ithe suit 
channel in July 1922. The plaintiffs’ wit- 
nesses have deposed that at that time there’ 
were sugarcare, paddy and betel leaf 
cultivation cn a large extent of lands in 
the suit villages and that they. suffered ir m 
the deprivation cf water.. On behalf cf 
the Government, it was suggested that, 
this is an exaggeratcd story end reliance 
was placed upon the evidence of D. W.. 
No. -1 the then Tahsildar, his statement in 
Es. VIH whereby ke obtained permission 
from the Collector to supply water’ to 
Kilamangalam and the statement cf the 
Thamarakulam ryo's in Ex. XXII, dated’ 
July 4, 1922, that there was paddy crop on 
12 acres cf land and betel leaf cultivaiion ¢n 
10 acres and for their benefit a supply 
of Berijam water was required for four 
days. We regret to be obliged to say that 
the evidence given by D. W. No. 1 is by no 
means satisfactory or convincing and scme 
of his-stalements in Ex. VIII are scarcely 
reconcilable with his own report Ex. OÒ 
and with the entries in registers like 
Exs. DD and KK, which D. W. No. 1 was 
obliged to admit were reliable as showing 
the then state-of cultivation in the suit 
villages. It seems to us that the learned 
Judge was right in his conclusion that the 
attempt to -supply water to Kismangalam, 
in July, 1922, did cause damage to the. 
ryots in the plaint: villages. It would not, 
however, necessarily follow that it might 
not possible to devise arrangements wheres’ 
by water from the suit channel might be 
supplied to the defendants’ villages without 
prejudice to the plaint village; but the’ 
case has not been considered by the lower 
Court from that point of view because ate. 
tention was chiefly directed before it to the 
plaintiffs’ claim of exclusive right. 

It seems to us necessary in the interests ` 
of justice to send. the case back io the: 
lower Court for a proper trial of Issue No. 7‘ 
in the light. of the foregoing paragraphe ` 
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Both parties will be at liberty to adduce 
evidence bearing on that issue. It will 
then be for the lower Court to decide what 
decree, if any, the plaintiffs are entitled’ 
to and whether their rights cannot be 
sufficiently safeguarded by a mere declara- 
tion without the necessity of following it 
up by injunction. 

The declaration and injunction in the 
form now granted by the lower Court are 
obviously unsustainable and must be set 
aside. The appealis allowed, the decree 
of the lower Court is set aside and the 
case remanded to the lower Court for further 
trial and determination in the light of this 
judgment. 

In view of the form of the lower Court's 
decree, Government had no alternative but 
to bring up the matter before this Court 
by appeal. But as we are not satisfied that 
the plaintiffs had no grievance and as the 
Government has failed in some of its con- 
tentions, we think it proper to direct that 
Government shall recover from the plain- 
tiffs-respondents only one-half of the costs 
of this appeal. The costs in the lower 
Court will be provided for in its revised 
decree. 


A. Appeal allowed. 


PATNA HIGH COURT. i 
Criminal Revision Petition No. 441 
of 1936 
September 11, 1936 
ROWLAND, J. 

SARUP LAL—PETITIoNER 
versus 
EMPEROR—Oppositg Party 

Bihar and Orissa Prevention of Adulteration Act 
(II of 1919), as. 3, 10, 4 (b)—Proceedings without 
sanction under s. 10—Irregularity, tf cured by 
s. 537, Criminal Procedure Code (Act V of 1898)— 
Question that Act was not notified in local area, 
cannot be entertained in revision—Application of 
3.4(b)—Gourt must determine first whether foreign 
matter has been added fraudulently. 

An irregularity created by an absence of a com- 
plaint by local authority under s. 10 of Bihar ond 
Orissa Prevention of Adulteration Act, in proceed- 
ings under the Act, is cured by s. 537 of the Criminal 
Procedure Code. ; i 

In proceedings under Biharand Orissa Preven- 
tion of Adulteration Act, the question that it has not 
been shown that the Act has been brought in force 
in the particular local area by a notification of the 
Local Government, is a queetion which ought to be 
raised and determined before the Court of facts and 

ot in revision. : 
What the Court has to determine before applying 
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-s. 4 (b) is that some matter or ‘ingredient has - 
been added fraudulently. The mere presence of ' 
some foreign matter in small quantity is not | 
necessarily an offence. The exception specially 
excludes the case where withoùt fraud any extra- 
neous material has in the process of collection, “ 
preparation or conveyance unavoidably become ' 
mixed with the food. 

The Courts has to apply their mind to the ques- 
tion of whether the admixture of foreign starch grain 
wass largethat it could not be explained other- ` 
wise than by fraud. ; 


Cr. R. P. from an order of the First 
Class Magistrate, Darbhanga, dated June 
18, 1936. . 


Sayed Mehdi Imam, for th2 Petitioner. 
The Assistant Government Advocate, for 
the Crown. i 


Order.—The pelitioner was a salesman 
in a grucer's shop who was prosecuted and 
fined Rs. 30 under s. 3, cl. (1), Bihar and 
Orissa Prevention of Adulteration Act of 
1919, on tLe allegation that he sold suji 
which was not genuine. The Health Officer 
of Rosera Municipality went to the shop 
and purchased a sample of suji which, 
as provided in the Act was divided into 
paris, cach part being sealed separately 


and one part being sent to the Chemical `’ 


Analyst for examination. The Chemical 
Analyst reported on the sample submitted 
to him that the suji in his opinion was 
not genuine. The Magistrate fined the 
acctised and the Appellate Court upheld 
the order. In appeal it is contended firstly” 
that a prosecution is forbidden by s. 10 
of the Act to be instituted without the 
order or consent in writing of the local 
authority or of, a person authorized by 
the local authority in this behalf and 
that there is no such authority. This 
was aquestion of fact which ought to 
have been raised and determined in the 
Court of first instance. It would have been 
well ifthe trying Magistrate had of his 
own initiative examined the question whe- 
ther there was the proper sanction for 
the initjation of the proceedings and re- 
corded a finding. This would have avoided ` 
the necessity of a controversial discussion 
aba later stage and before a Court not’ 
having equal facility of access to the 
materials for determining whether the 
sanction isin order or not. But in revision 
if there is an absence of a complaint by. 
the local authority or an authorized 
person, and ifthe proceedings are irregu- 
lar for that reason, s. 537 provides suffi- 
ciently to cure the irregularity. It is” 
said there is on the record a letter from 
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the Chairman of the Rosera Municipality, 
but tke local authority is the “Municipal 
Commissioners” and it dces not appear 
whether the Commissioners authorized the 
Chairman or Seonandan Singh, whose 
name appears as complainant, to prefer a 
complaint under s. 10. 


It was next contended that the pro- 


ceedings are bad because it is not shown 
that the Bihar and Orissa Preventicn of 
Adulteration Act has been brought into 
force by a notification of the Local Govern- 
ment in the Rosera Municipality. This 
again is a question which ought to have 
been raised and determined before the 
Court of facts. In the Appellate Court the 
question appears to have been raised, but 
the Pleader forthe appellant stated at the 
time of argumentthat he was not pressing 
that point because ke found that there was 
no meritin this contention inasmuch as 
it was pointed out by the other side that 
the operation of the Act was extended to 
the area It would have been well if the 
notification extending the Act to the area 
had been cited in the Appellate Court's 
judgment. The question has again been 
raised in revision, but it seems to me that 
the Appellate Court’s observations amount 
to a finding of fact. ; 


The third point taken goes more to the 
merits. It is pointed out that “not genuine” 
js an expression defined in s. 4 of the 
Act. Food is deemed to be not genuine 
in three classes of cases. There is no find- 
ing by either of the Courts below under 
which of these classes the sample of suji 
examined was taken to be “not genuine.” 
The Courts below have also had no regard 
to Excep. (ii) to s. 4. In my opinion 
this argument is not without substance. 
The first class of food which is deemed 
“not genuine” is food which is not the 
same asit purports or is represented to 
be; as for instance, if linseed oilis sold 
as mustard oil; but the Magistrate has not 
said that he thinks that the sample sold 
was not suji. The second class is food in 
which any matter or ingredient has been 
added fraudulently to increase the bulk, 
weight or measure, or to conceal the inferi- 
or quality. Probably if the Magistrate 
gave any attention to the matter at all it 
would be with reference to this provision 
that he might have held this sample to be 
“not genuine.” Tre. Chemical Analyst's 
report showed that it was not hundred per 
cent, suji, There was found in it gluten 7'15 
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per cent. ash 0°54 per cent. moisture 1172 per 
cent. and on microscopic examination foreign 
starch grains were found under the micrc- 
scope in fair number. The Chemical Analyst 
does not seem to have hased any adverse 
opinion on the presence of moisture or on 
the presence of ash or on the presence 
of gluten. 


There is no reason to suppose that the 
gluten represented any foreign body. 
Gluten is described in Chamber's English 
Dictionary as the nitrogenous. part of tko 
flour of wheat and other grains insoluble 
in water. . So that the cnly ground on 
which it can have been held that the suji 
was not genuine was the presence of foreign 
starch grains in fair number. Now when this 
is the case what the Court has to deter- 
mine before applying s, 4 (b) is that 
some matter or ingredient has been added 
fraudulently. The mere presence of some 
foreign matter in small quantity is not 
necessarily an offence. The exception speci- 


ally excludes the case where without fraud 
. “any extraneous material has in the proc:ss of 
e.llection, preparation or conveyancs unavoidably 
become mixed with the food.” 


The Courts below have not applied their 
mind at all to the question of whether 
tha admixture of foreign starch grains was 
so large that it could not be explained 
otherwise than by fraud or to the question 
whether in transit, etc, other grains had 
innocently and unavoidably become mixed 
with the wheat in the suji. That being 
so, I think that the case must go back 
to the Court of first instance for proper 
findings. When he has the case before him 
it may be convenient if the Magistrate on 
this occasion records findings on the other 
questions to which I have referred as to 
the extension of the Act to the Municipality 
and as to whether there was proper 
authority for the presentation of the com- 
plaint. 


Db Case remanded, 
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MADRAS HIGH COURT 
Appeal Against Order No. 346 of 1935 
August 24, 1936. 
Buen AND Laxsamana Rao, JJ. 
JHETHALAL MANEKJI SHARMA— 
APPELLANT f 
Versus 
SARADAMBAL—RESPONDINT 

Workmen's Compensation Act (VIII of 1923), 
Hotel-keeper purchasing, reconstructing and repair- 
ing buildings for letting them out—Workman re- 
ceiving injuries while employed in re-construction of 
building—Hotel-keeper's liability—Re-construction 
and repair of buildings, whether trade or business. 

A workman employed as a bricklayer by a maistry 
who was himself employed by the defendant sus- 
tained fatal injuries while engaged upon a scaffold- 
iog. The defendant was a hotel-keeper but the evi- 
dence showed that out ofthe profits of the hotel and 
his other income, he used to purchase buildings and 
to reconstruct and repair them for the purpose of 
letting them out. In a suit by the widow of the 
deceased for compensation onder the Workmen's 
Compensation Act : 

Held, that though the hotel-keeping was the de- 
fendant’s main business, purchase, reconstruction and 
repair of buildings wasalso a business conducted 
by the defendant and as the plaintiff sustained the 
accident while he was engaged in the business of 
the defendant, the defendant was liable to pay com- 
pensation tothe plaintiff under the Workmen's Com- 
pensation Act, Rabia Mohamad Tahir v. G. I. P. 
Ry, AI) and Baregewell v. Daniel (2), distiuguished. 
. Appeal against the order of the Court 
of the Commissiner for Workmen’s Oum- 
pensation, Madras, dated July 18, 1935, 
and made in Case No. 16 of 1939; 

Mr. K. Gopalaswami, for the Appellant. 


Burn, J.—The facts of this case are 
quite simple. The deceased Adimulam 
alias Kalappen was employed as a brick- 


layer by one Govindaraja Mudaliar a - 


maistry who is himself employed by the 
appellant. While engaged upon a scaffold- 
ing, Adimulam fell and sustained fatal 
injuries. His widow claimed compensa- 
tion under the Werkmen’s Compensation 
Act and the Commissioner awarded her a 
sum of Rs. 630. The appellant contends 
that he is not liable because Adimulam 
was employed on work of a casual nature 
and otherwise than for the purpose of his 
(the appellant’s) trade or business. The 
facts are that the appellant is a hotel- 
keeper and it appears that out of the pro- 
tits of his hotel-keeping and out of his 
other income if he purchases houses, re- 
constructs or repairs them and lets them 
for rent. The contention on his behalf is 
that allthis is not part of his business 
and that if he employes any one to repair, 
or re-construct house for him, he is not 
thereby doing his business. We have 
-peen referred tothe case in Rabia Moham- 
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mad Tahir v. G. I. P. Railway (1) in which 
it has been held that it is not part of the 
business of Railway Company te construct 
an overhead e'ectric cable aithough the 
overhead electric cable may be essential 
for the purpose of working the railway 
after construction. We have also been 
referred to the case in Baregewell v. 
Daniel (2) where the defendant was the 
owner of several houses and co-owner of 
three others which were let to weekly 
tenants. She collected the rents and gene- 
rally managed the property accounting to 
the other co-owners for rents received on 
their behalf but they paid her nothing 
for so doing. It was held that this woman 
was not carrying on the business of an 
estate agent and that she was not liable 
to compensate a workman employed cn 
work of a casual nature-who met with an 
accident while doing some repairs to some 
of the houses. These cases, we do not 
think, are strictly applicable here. The 
evidence goes to show thatthe appellant 
is regularly employing his pvofits in the 
purchase of buildings and in their re- 
construction and repair for the purpose 
of letting them. We do not see therefore 
why it should not be held that in re- 
pairing such buildings, he is conducting a 
business. There is nothing to prevent a 
person being engaged in more than one 
line of business. The hole!-keeping is the 
appellant’s main line of business and this 
is a sideline. It is clear enough from the 
evidence that this is so. The appellant 
himself has stated as follows: 

“My main business is running the Hindu Re- 
staurant known as ‘Arya Bhavan’. Buying and 
selling houses and shops isnot a regular business, 


but I purchase them, improve them and Jet out 
as an investment.” 


These words mean’ that he is making a 
practice of purchasing houses, improving 
them and letting them out as an invest- 
ment. We refuse to hold that the letting 
of the houses alone is his secondary line 
of business. We consider that the improve» 
ment of them isa necessary part of this 
secondary line of business. The learned 
Commissioner held that -Kalappan was not 
a casual labourer. It is not necessary to 
decide that point because we are satisfied 
that even if his employment was of a causal 
nature he was employed for the purpose. 
of appellant's trade or business. For these 
reasons this appeal must fail. Itis accord- 


(1) 53 B 203; 117 Ind. Cas. 431; 31 Bom. LR Is ` 
A Pk 1929 Bom; 179. : ead 
-@) Q998 LT we 


| 1037 

i ee 

ngly dismissed. -As the respondent is not 

represented, there will be no order for ccsis. 
A. MBA _ Appeal dismissed, 


re, 


A PATNA HIGH COURT 

-Civil Revision Application No, 146 of 1936 

7 August 26, 1936 - 
ROWLAND, J. 


SRI MAHABIRJI AND OTAERS—PLAINTIFFS z 


PETITIONERS 


> versus . 5 
RAMNATH KASARWANI— DEFENDANT — 
; Opposits Party. 

Evidence—Admissibility—Do:ument—Waiving ne- 
cessity of formal proof and objection to inadmissible 
evidence—Distinction—Objection to inadmissible evi- 
dence,.if can be taken in Appellate Court. 
i There is a clear distinction between waiving the 
necessity for formal proof of a document, an objec- 
tion which, if raised in the trial Court, might have 
been made good by the opposite party and object- 
ing to the admission of evidence which the. law 
forbids to be received. In ths latter case acquiesc- 
ence in the Court below is no bar to raising the 
objection in a superior Court. 

An unregistered documant affecting immovable 
property muy be received as evidence of a collateral 


transaction not required to be effected by registered 
instrument, 


0. R. App. from an order of the Sub-Judge, 
First Court, arrah, dated December 13, 1935. 

Mr, Hareshwar Prasad Sinha, for- the 
Petitioners. f 

Saiyid Naqui Imam, ‘for 
Party. 


Order.—This is an application. by the 
plaintiff who suedto recover house rent in 
Tespect. of premises admittedly held -by 
the defendant under the plaintiff. Tne 
defence was that the rate of rent was lower 
than that stated. by the plaintiff, also that 
on the July 8, 1933, four years’ -rent had 
been paid in advance tothe plaintiif's agent 
Ramkumar Lal, in evidence of which pay- 
ment the defendant- 
Ex. O. The plaintiff did. not admit this 
Teceipt to be genuine,. and at the hearing 
he cross-examined the defendant and eli- 
cited from him that the payment was 
Made on receipt granted on. July 8, 
1933, the date which the. receipt bears, in 
Arrah. The plaintiff then asked the per- 
mission of the Court to rebut this. evidence 
of the defendant by calling for the atten- 
dance register of the criminal -Court at 
Sasaram which it was said would show that 
on the date of the alleged. payment and 
receipt Ramkumar Lal was not in Arrah 
at allbut was. in Saearam working as a 
typist in the Criminal Court. The Small 
Gause Court Judge refused this . application 
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the Opposite 
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produced a receipt, . 


“{he-existence.of the tenancy. 
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on the ground that it was made at a late- 
stage. ‘lhe plaintiff contends: that the ap- 
plication should not have been refused for. 
that reason in the circumstances of this 
case, explaining that if the application 
had been made earlier, the defendant would 
have become aware that it was not safe. 
for him to allege a payment made in Arrah 
on that date and he might have framed 
his evidence to agree with the entries in 
the attendance register. That may be 
so; but I cannot say that the Small Cause 
Court Judge committed any errorof pro- 
cedure in refusing to allow the plaintiff an 
opportunity of adducing rebutting evi- 
dence at a late stage of the tase. . . 

The other point taken is that the receipt, 
Ex. ©, was inadmissible. in evidence 
being a document requiring registration 
under s. 17, Registration Act, and also 
coming within the definition of a lease 
under the Transfer of Property Act and 
purporting to create title in immovahblé 
property. The opposite party urged. as a 
preliminary objection that the document 
had been admitted as evidence in the Court 
‘below and an objection to its admissibil- 
ity should not be allowed to be taken in 
revision. I do not think the preliminary objec- 
tion can be sustained in face of the decision 
in Sumitra Koer v. Ram Kair Chobey (1). 


“There isa clear distinction between waiv- 


ing the necessity for formal proof of a docu- 
ment, anobjection which, if raised in the 
trial ` Court, might have been madé good 
by the opposite party and objecting to the 


‘admission of evidence which the law forbids 


to bereceived. Inthe latter case acquies- 
cence inthe Court below is no bar to 
raising the objection in’a superior Court. 
The document itself recites letting of the 
house by the plaintif to the defendant on 
a monthly rentof Rs. 10 as ~ well as the 
fact of payment of Rs. 480 on account of 
rent. Had this been a suit in which the 
existence of the tenancy was in question, 
I should have no hesitation in’ holding 
that this paper was inadmissible to prove 
It is equally 
inadmissible to prove the existence of the 


‘tenancy. It isequally inadmissible to prove 


the rate of rent, because four years’ rent 
being’ acknowledged, it must be taken to be 
a document creating a tenancy for more than 
one year. The rate of rent, howéver, was 
established by other evidence to have 
been Rs. 10 at an earlier date, and there 


1 PLT 702, AIR 1921 Pat. 61; 57 Ind. Cas, 064), 
bP Ld 410, A 
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was no satisfactory evidence of letting at 
any higher rate. 

Then the question arises whether the de- 
fendant is debarred from using this docu- 
ment not to prove any right of hisin im- 
movable property but to prove a cash 
payment. The respondent relies on the pro- 
viso tos. 49, Registration Act, as amended 
in 1929. An unregistered: document af- 
fecting immovable property may be received 
as evidence of a collateral transaction not 
required to be effected by ‘registered in- 
strument. This amendment appears to 
have been made wilh a view to settle the 
conflict of decisions as to the cases in which 
documents prima facie requiring to be re- 
gistered could or could not be used. Under 
the law, as it stood before the amendment, 
it had been held by the majority of the 
High Courts that an unregistered document 
could be used for certain collateral purposes. 
In particular, in Sambhu v. Nama (2), it was 
held that an unregistered sale-deed, though 
it could not be relied on as passing any 
title tothe property, could be used as prov- 
ing a cash payment made at the time of 
its execution in a suit to recover the money. 
Prima facie it would seem that the new 
proviso ins. 49 recognizes and authenti- 
cates this interpretation of the law. But for 
the petitioner it is contended that the pro- 
viso refers only to proving a collateral 
transaction not required to be effected by 
registered instrument; and in the present 
case the receipt being for Rs. 480 does 
require registration under s. 17 (1) (c) asa 
non-testamentary instrument which ack- 
‘nowledges the receipt or payment of any 
consideration on account of the creation, 
declaration, assignment, limitation or 
extinction of any such right, title or 
interest. This might be applicable if the 
“payment shown in the receipt was a pre- 
mium’ for a lease; but I do not think that 
it is intended to apply to a mere payment 
of rent. 

In the result Ithink that the receipt was 
admissible inevidence for the purpose of 
proving the cash payment and the appli- 
cation in Tevision must fail. The opposite 
party will get his cost: hearing fee two gold 
mohurs. 


D: - Revision dismissed. 
.. (2) 35 B 438; 12 Ind. Oas. 862; 13 Bom. L. R. 867, 
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OUDH CHIEF COURT 
Second Civil Appeal No. 402 of 1936 
November 6, 1936 
Srivastava, O. J. AND Nanavorty, J. 
RAM DAS—APPLIOANT 
versus 


LACHH MI NARAIN — Opvposits Party 


Insolvency—Transjer by insolvent to defraud credi- 
tors — Fraud effected—Transferor cannot take aid of 
law—Rights of Receiver are no better—Provincial In- 
solvency Act (V of 1920), s. 53. 

Inthe case of fraudulent transfers by insolvent 
where the contemplated fraud has been effected, the 
transferor is not entitled to claim the aid of the law 
to recover the property he has parted with and the 
Receiver cannot claim any better rights than the in- 
solvent and cannot recover the money realised by sale 
by the transferee of the insolvent. Lalji v. Bachchoo 
Lal (0 and Nand Gopal Das v. Batuk Prasad Gupta 
(2), followed. 


S.C. A. for revision of ‘the order of the 
era Judge, Lucknow, dated May 22, 
1935 


Mr. D. P. Khare, for the Applicant. 

Mr. Manohar Lal Tewari, for the Opposite 
Party. 

Judgment.—This is a second appeal 
under s. 75 (1) of the Provincial Insolvency 
Act. The facts of the care are ihat on 
December 7, 1929, Buddhu executed a sale 
deed of his two houses in favour of his own 
brother Ram Das for Rs. 1,000 Rum Das in 
his turn sold one af these houses by a sale- 
deed dated July 21, 1930, to one Sital for 
Rs. 700. On November 10, 1930, Buddhu 
made an application for being adjudged an 
insolyent. He was adjudicated insolvent on 
August 3, 1931, and a Receiver was appoint- 
ed in respect of the insolvent’s esitate. The 
Receiver who is respondent in this Court 
made an application under s. 53 of the Pro- 
vincial Insolvency Act for avoidance of the 
transfer dated December 7, 1929, and July 
21, 1930, referred to above. The Insolvency 
Judge annulled both the transfers on 
Auguet 26, 1933, but on appeal the learned 


District Judge while agreeing with the In- 


solvency Judge that the sale by Buddhu 
in favour of his brother Ram Das was 
fraudulent was of opinion that the transfer 
by Ram Das in favour of Sital was not 
fraudulent. He accordingly set aside the 
order of the Insolvency Court annulling the 
transfer in favour of Sital and remanded the 
case to the Insolvency Judge for determina- 
tion of the rights of the Receiver in respect 
of the sum of Rs. 700 realised by Ram 
Das from Sital. The Insolvency Judge held 
that the Receiver could not recover this 


_amount but the District Judge has disagreed 


with this view and held the Receiver entitl- 
ed to claim Rs. 700 from Ram Das. Ram 
Das has come to this Court in second appeal 


1937 ABDUL KARIM RHAN v. MANAGING GOMuITÊKE, åtorak atda sdadon (ALL) 


though it has been wrongly registered asan 
application for revision. 

We are of opinion that the appeal ought 
to succeed. The Receiver's case all along 
has been that the object of the fraudulent 
sale-deed executed by Buddhu in favour 
of Ram Das was to defeat the creditors of 
Buddhu and to put the property out of the 
reach of Buddhu's creditors. The Receiver 
further alleged in para, 2 of his petition 
dated February 19, 1932, that Ram Das in 
furtherance of the same fraudulent object 
and in collusion with Sital executed the 
sale-deed, dated July 21, 1930, in respect of 
one of his houses. The allegation about 
Sital having acted in collusion with Ram 
Das wasnot established. Yet from the 
findings arrived at between the parties by 
the District Judge in his order, dated 
November 15, 1933, we have no doubt that 


the fraud which was intended by the two. 


confederates Buddhu and Ram Das has been 
completely successful in ‘respect of the 
house conveyed to Sital. It is hardly open 
tothe Receiver to argue now that the trans- 
fer made by Ram Das was not in farther- 
ance of the original 7 
clear admission to that effect contained in 
para. 2 of the application to which refer- 
ence has just been made. In Lalji v. Bachchoo 
Lal, 90. W. N. 275 (1) to which one of us 
was a party it was held that in the case of 
fraudulent transfers where the contemplated 
fraud has been effected the transferor is 
not entitled to claim the aid of the law to 
recover the property he has parted with. 
As held in Nand Gopal Das v. Batuk Prasad 
Gupta, A. I.R. 1932 All, 78 (2) the Receiver 
cannot claim any better rights than the in- 
solvent. We are, therefore, of opinion that 
the Receiver cannot recover the money rea- 
lised by Ram Das from Sital. The same 
principle is embodied in s. 84 of the Indian 
Trusts Act. The transferor would be én- 


titled to claim the benefit derived by. the ' 
transferee if the illegal purpose has not been - 


carried into execution. As it has been car- 
Tied into execution in the present case, 
therefore, the insolvent could not recover the 
property nor can the Receiver pursue the 
price of the house sold in the hands of the 
transferee. ‘ 


We accordingly allow the appeal and set 
aside the order of the lower Court. 
pellant will get his costs of this Court as 


(1) 9 O W N 275; 139 Ind. Oas. 52; Ind, Rul, (1932 
Oudh 336; A I R 1933 Oudh 6 29 


1932 All. 78; 133 Ind, Cas. 54l; Ind, Rul, 


(2) AIR 
(1951) All, 701; (1932) A L J 36, 


fraud in view ofthe’ 


The ap- ` 
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well as of the lower Couris from the estate 
of ihe insolvent. 
D. Appeal allowzd. 
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ALLAHABAD HIGH COURT. 
Letters Patent Appeal No. 76 of 1935 
September 17, 1936 
SULAIMAN, C. J. AND BENNET, J. 

ABDUL KARIM KHAN AND O0THERS— ` 
: PLAINTIFFS —APPRLLANTS 


VETSUS 
MANAGING COMMITTEE, GEORGE 
HIGH SCHOOL—Darenpant 
— RESPONDENT ; 

Easements Act (V of 1882), ss. 2 (b), 4—Customargy - 
right—Right of drainage of water from one land . 
over another -Such right comes in term “easement” ` 
as definedin s.4 and is not customary right— 
Land Acquisition Act (I of 1894), ss. 3 (b), 16— 
Land acquired by Government, person's interest in— - 
No application to Collector in proper time—Ter- - 
mination of right under s. 16—Suit in respect of such - 
right is liable tobe dismissed, : 

The customary right to which s.2 (b), Easements ; 
Act, refers, must be one which is possessed irres-,; - 
pective of immovable property. The right for 
drainage, that is for the water, whichis on or comes | 
on to theland of the person to flow over certain - 
other ground, is a right which is connected with 
the immovable property owned by the person, If he | 
does not own any immovable property, there cannot 
be any drainin which he is interested. He is 
only interested in drainage from immovable pro- - 
perty. Therefore acustomary right cannot cover 
this kind of right. On the other hand, the defini- 
tion of “easement” in s. 4 applies precisely to . 
the case. f h 

Person who is interésted in an easement affect- 
ing the land acquired by Government, is a. -; 
“person interested” within s. 3(6), Land Acquisi- .» 
tion Act. He must apply to the Collector for 
Compensation at the proper time. Otherwise his . 
rights in respect of such land will be terminated ` 
under s. 16 of the Act and a suit in respect of 
such right is liable to be dismissed. 


L.P.A. against an order of Mr. Justice — 


._ Allsop, dated April 30, 19385, as reported 


in.157 Ind. Cas, 111. 4 
Messrs. K. Verma and R. K.S. Tosniwal, - 
for the Appellants. _ | Nk 
Mr.- Mukhtar “Ahmad, for the Respon- .. 
dent. . 
Judgment.—This is a Letters Patent 
Appeal by the plaintiffs whose suit has been 
dismissed by a learned Singie Judge of 
this Court in second appeal. The plaintiffs 
prayed fora perpetual injunction restrain- - 
ing the defendants. from interfering with ` 
the flow of water over the land in the pos- 
session of the defendants. The plaintiffs ` 
and defendants have portions of land in the 
municipal area of the city of Azamgarn. . 
The portion of land held by the defendantg’.-: 


212° 
was acquired by Government under the 
the Land Acquisition Act and a school has 
been built upon it, the George High School, 
which is in the possession of the defendants. 


The case as argued on Letters Patent Appeal 


first of all was that the plaintiffs’ drain 
amounted to a customary right under s. 2 
b), HEagements Act, and did not amouat 
to an easement under s. 4 of that Act. In 
s. 2 (b) the words used are: ` 

“Any customary or other right (not being a license) 
in or over immovable property which the ,Govern- 
ment, the public, or any person may possess irrespec- 
tive of other immovable property.” 

The customary right therefore to which 
this section refers must be one which is 
possessed irrespective of immovable pro- 
perty. Now we are of opinion that the right 
for drainage, that is for the water, which is 
on or comes on to the Jand of the plaintiffs to 
flow over certain other ground, is aright 
which is connected with the immovable 
property owned by the plaintiffs. If the. 
plaintiffs do not own any immovable 
property, there cannot be any drain in 
which they are interested. They are 
only interested in drainage from im- 
movable property. Therefore in our 
opinion a customary right cannot cover this 
kind of right. On the other hand the 
definition of “easement” applies precisely 
tothe case of the plaintiffs as defined in s. 4, 
Easements Act which says: 

“An easement is a right which the owner or occupier 
of certain land possesses as such for the beneficial 
enjoyment of that land, to do. and continue to do 
something, or to prevent and continue to prevent 
something being done, in or upon, or in respect of, 
certain other land not his own.” 

The argument for the appellants was put 
forward in order to get over the difficulty of 
the acquisition under the Land Acquisition 


Act of the land over which the plaintiffs ` 


claim their right of drainage. Nowin s.3 
(b), Land Acquisition Act, it is stated : 

“The expression ‘person interested’ includes all 

persons claiming an interest in compensation to be 
ma de.on account of the acquisition of land under this 
Act; and’a.person shall be deemed to be interested in 
lea if he is interested in an easement affecting the 
and: - 
_ The plaintiffs were persons who were 
interested in an easement affecting this 
land, and therefore they could have made 
an. application to the Collector that they 
should be’ given compensation for their 
Tights of easement. lf they did not do so 
at .the proper time their rights to obtain 
compensaticn have terminated.- Section 16 
of the Act provides: 

“When the Collector has made an award under s. 11 
he may take posssssion of the land,. which shall there- 
sae vest absolutely in the Government, free from, 
all encumbrances.” co © 


ae e 
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It is clear that under this secijon, what” 
ever rights the plaintiffs had of drainege 
over this particular piece of ground now 
belonging to ihe defendants have come to 
an end under s. 16, Land Acquisition Act, 
and the plaintiffs’ suit therefore was rightly 
dismissed by the learned Singie Judge. 
We therefore dismiss this Letters Patent 
Appeal with costs. 

D. Appeal dismissed. 





CALCUTTA HIGH COURT 
Civil Appeals Nos. 36 of 1933, 239 of 1935, 
end 25 and 26 of 1936. f 
April 23, 1936 
D. N. MITTER AND PATTERSON, JJ. 
COMMISSIONER oF WAKES, BENGAL— 
PETITIONER ' 
versus 
MAHMUDA BIBI AND OTHERS— Orrosite 
PARTIES 
Bengal Wakf Act (XIII of 1934), ss. 70 (4), 69— 
“Suit or proceedings’, whether include appeal— Ap-. 
pointment of Receiver in proceedings initiated in ap- 
peal by High Court—Commissioner of Wakfs, if can 
apply for vacating order. : 
The words “suit or proceedings’ in ss. 69, 70, 
Bengal Wakf Act, do not include an “appeal” and 
where the proceedings for the appointment vf the 
Receiver were initiated in the appeal, it cannot be 
regarded asa suit or proceedings within the meaning. - 
of s. 69 ors. 70, Consequently, the Commissioner of 
Wakis Bengal, cannot apply to the High Cuurt under 
s. 70 (4), for vacating the orders. Bharaselal Chow- 
dhury v. Saratchandra (1) and Amarsangji Dungerjt 
v. Dipsingjt Jhala (2), followed. Samed Sheikh v. 
Naba Gopal Ghose (3) and Fatizunnessa Bibiv.Gholam 
Rabbani (4), not followed. g 
C. A. from the original decrees. 
-Mesrss. S. H. Suhrawardy and Abdul 
Hussain, for the Petitioner. 
Messrs. D. P. Chatterji and Ranjit K.. 
Banerjee, for the Receiver. : 
Mesars. Charu Chunder Biswas, Narendra 
Naih Mitter, I. P. Mukerjee, Khetra Mohan ` 
Chatierjee, Khitis Chandra Chakrawarii,’ 
Provash Chandra Basu and Rakhal Chandra 
Duit, for the Opposite Parties, : 


D. N. Mitter, J—This is an application - 
by the Commissioner of Wakis, Bengal, who - 
has been appointed undér ihe Bengal Wakt - 


- Act (Bengal Act XIII of 1934). Tke applica- 


tion purporisto be under s. 70 (4) of the 
said Act. It appears that two eppeals are 
pending in this Court in which the question : 
in controversy is as to the accuracy. cf the, : 
findings of the Subordinate Judge with 


‘regard to_ certain properties being wakf 


properties. In ihese two appeals by consent ‘ 
a Receiver was appointed during the pen- ; 
dency of these two appeals. The application 
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for appointment of a Receiver was made on 
the 2nd March this sear, a day after the Act 
in question came into force. The present ap- 
plication is for vacating the orders made 
by this Court on consent in those two appeals 
for the appointment of a Receiver. By that 
order Mr. P. N. Tagore was appointed a 
Receiver of rents, issues and profits of all 
the properties comprised in the Estate found 
to be the Wakf Estate of Prince Kamar 
Kader Mirza Bahadur excepting as regards 
premises No. 4, Kailassarak Road and 
certain other properties, the details of which 
if isnot necessary to enterinto. It appears 
that the application, as has already been 
stated, is one under s. 70 (4) of the Act. The 
questions which have to be considered with 
reference to the maintainability of this ap- 
plication really turn on the construction of 
the two sections of the Bengal Wakf Act, 
namely ss. 69 and 70. Section 69 is in these 
terms: 

“No suit or proceeding by or against a 
mutwallias such in any Court shall be com- 
promised without the sanction of the trying 
Court.” Section 70401) enacts that notice must 
be given to the Uommissioner of Wakfs in 
every suit cr proceeding excepting certain 
suits for rent, etc, at the cost of the 
party instituting such proceedings. Sec- 
tion 70, cl. (4) enacts that in the absence of 
a notice under sub-s. (1) any decree ororder 
passed inthe suit or proceedings would 
be void ifthe Commissioner applies to the 
Court within one month of his knowledge. 
It is contended that the words “suit or 
proceedings” would include an 
and as the proceedings for the appointment 
of the Receiver were initiated in the appeal, 
itmust be regarded as a suit or proceedings 
within the meaning of s. 69 or s, 70. We 
are unable to accede to this contention. 
The words ‘suit or proceeding’ must be 
regarded in its ordinary sense and cannot 
be held to include ‘appeal.’ A reference to 
ss. 11 and 15, Civil Procedure Code, 1908, 
would show that a suit does not include an 
appeal. With reference to res judicata 
(s. 13 of 1882) it has been held that a suit 
does not include an appeal, see Bharaselal 
Chowdhury v. Saratchandra (1). See a'so 
Amarasangjt Dungerji v. Dipsingji Jhala 
(2), at p. 449*. Our attention has been drawn 
by Mr. Suhrawardy to a decision of this 
Court to which I was a party, and the langu- 
age used there is to the effect that an 

(1) 23 0 415. 


(2) 49 B 442; 87 Ind. Cas, 588; AI R 1925 Bom, 241; 
27 Bom. LR 345. 
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“appeal”: 
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appeal is really a -continuation of the 
suit. Something of that kind is also said 
in the decision of the case in Samed Sheikh 
v. Naba Gopal Ghose (3). The decision to 
which I was a party is reported in Patzun- 
nessa Bibi v. Gholam Rabhani (4). | 
It is a decision of Faizunnessa Bibi v. Gho- 
lam Rabhani (4). The state of facts in those 
cases are entirely different and those cases 
are no authority for the proposition. that 
the word ‘suit’ must be taken to include 
an ‘appeal.’ Besides, if one looks to the 
policy underlying the provisions of ss. 69 
and 70 there can be no doubt that the legis- 
lature intended that the Commissioner of ' 
Wakfs can intervene where thesuit or pro- 
ceeding initiated is pending at the time 
when the provision of the Act regarding 
Commissioner of Wakis came into force. 
Besides, it will be noticed under s. 83 (a) 
and (b) there are certain saving clauses. In 
our opinion ss. 83 (a) and 83 (b) furnish a 
complete answer to the contention of the 
applicant. The suit was instituted long 
before the promulgation of the Act of 1936, 
and any right or rights, which were 
acquired at the time of the institution of 
the suit or even after the passing of the 
decree which was long before the promul- 
gation’ of the Act in 193%, cannot be affect- 
ed by the provisions of the latter Act. It. 
was open to the parties before the pro- 
mulgation of the Act to settle their dispute 
in a suit by oragainst a mutwalli without 
reference to the officer who had not come. 
into existence then. That right cannot be 
said to have been taken away by anything 
which was done without any reference to 
or notice to the officer appointed long after. 
We are of opinion that ss. 83 (a) and 83 
(b) are intended to cover a case of this kind. 
The word ‘suit? or ‘proceeding’ in s. 70 (1): 
have the same meaning as the said words 
in s. 69. f ; enn 
-We therefore hold that this application 
of the Commissioner is incompetent and 
must be rejected. The Receiver will pay 
his own costs and also the costs of the dif- 
ferent parties who have appeared to oppose 
this application. The hearing for Mr. 
Biswas’s clients is assessed at three gold 
mohurs and that for the other Parties at 
two gold mohurs. f 


Patterson, J.—1I agree. | | 
Application rejected. 


B 19 C W N 359; 23 Ind. Cas. 12; A I R 1914 Cal, 


(i) 163 Ind, Gas. 67;62 C 1132; 390 W N 951; 610 | 
LJ 469; 8 R O 684. S 
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LAHORE HIGH COURT 
Civil Revision No. 470 of 1933 
April 20, 19°6 
Aaa Hatpar, J. : 
SECRETARY or STATE—PE8ETITIONER 
VETSUS 
SHAR DAS—DeorEk-HorpER AND ANOTHER 


—J UDGMENT-DEBTORS—Oppositp PARTIES. 

_ Civil Procedure Code (Act V of 1908, O. XXI, 
rr. 58, 48, 63—Notice for attachment of salary of 
Government servant to Secretary of State—Secretary 
of State appearing and objecting—Objection over- 
ruled—No appeal—Revision, if lies—Provincial In- 
solvency Act (V of 1920), s. 28 (4)—Annulment of 
adjudication of Government servant—Receiver not 
availing of s. 28 (4)—Creditor, if can proceed against 
salary acquired subsequent to annulment. 

Notice was issued under O. XXI, r. 48, Civil Pro- 
cedure Code, to the Secretary of State for attach- 
ment of salary of a Government servant. The Sec- 
retary of State objected to it but the Court ordered 
that it was attachable, The Secretary of State did 
not file an appeal against this order: 

Held, that as the Secretary of State had appeared 
before the Judge through the Government Pleader 
and raised the objection that salary was not attach- 
able, the procedure came within the purview of 
O. XXI, r. 58, Civil Procedure Code, and, unless it 
was challenged by means of 8 regular suit under 
0. XT, çr, 63, Civil Procedure Code, the 
order cf the executing Court was conclusive, and 
it weuld be highly inconvenient and contrary to the 
spirit of the enactment to try to get round it 
through the channel of a revision. Furthermore, 
the order passed by the Court, under O. XXI, r. 48, 
Civil Procedure Code, was an order passed in exe- 
eution of decree under s. 47, Oivil Procedure Code, 
and as such was subject to an appeal and the revision 
incompetent. Charles S. Brown v. Albert 
Donough Hanson (1), relied on. 

here the insolyent, a Government servant, in- 
curs debts subsequent to adjudication and the 
creditor obtains a decree and subsequently the ad- 
judication is annulled but the Official Receiver has 
not availed himself of s. 23 (4), Provincial Insolvency 
Act, the decree-holder can proceed against salary, 
obtained by him after the annulment order. 


, C. R. from a decree of the Sub-Judge, 3rd 
Clase, Lahore, dated March 6, 1935. 

Mr. Mohammad Monir, for the Govern- 
ment Advccate, for the Petitioner. 

Messrs. J.G. Sethi and M. L. Sethi, for 
the Opposite Party (Decree-holder). 

Order.—This isan application in revi- 
sion against the order of the Subordinate 
Judge, Third Class, Lahore, ordering the 
attachment of half the salary of the judg- 
meni-debtor Grant in the hands of the Bec- 
retary of State for India. Grant was ad- 
judicated insolvent cn October 29, 192f, at 
Agra. At the time of his adjudication 
Grant was drawing a salary of Rs. 250 
per mensem in the Telegraph Office. After 
his edjudication Grant incurred fresh debts 
and onthe hasis of those debts Ishar Das 
of Lahore obtained a decree against him 
for Rs. 682-7-3 with costs on April 14, 1931, 
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On May 8, 1931, Ishar Das made an appli- 
cation to the Subordinate Judge, Lahore, for 
attachment of Grant’s salary and a warrant 
of attachment was issued on May 11, 1931, 
ordering the attachment of half the salary 
which Grant was drawing. This warrant 
was in the ordinary course received by the 
Chief Superintendent, Telegraphs, Agra, 
who raised the objection that Grant's salary 
was not attachable. He forwarded the war- 
rant tothe Judge of the Small Cause Court, 
Agra, in whose Court the insolvency pro- 
ceedings against Grant were pending. The 
Small Cause Court Judge, Agra, wrote 
back to the Chief Superintendent, Tele- 
graphs, that since Grant was an undis- 
charged insolvent his salary could not be 
attached by the Subordinate Judge, Lahore, 
in view of the provisions of s. 28, Provin- 
cial Insolvency Act. On June 26, 1931, 
the Chief Superintendent, Telegraphs, sent 
a copy of the order of the Judge, Small 
Cause Court Agra, tothe Subordinate Judge, 
Third Class, Lahore, who issued a notice to 
the Secretary of State (in this case the 
Collector, Agra) under O. XXI,r. 43, Civil 
Procedure Code. The Government Pleader 
appeared before the Subordinate Judge and 
pleaded that the Secretary of State was 
not liable under the provisions of O. XXT, 
r. 48, Civil Procedure Code. The Subordi- 
nate Judge by his order, dated March 6, 
1935, held that Grant’s salary was attach- 
able and the Secretary of State was liable 
for the amount under O. XXI, r. 48. It is 
against this order that the present appli- 
cation for revision has been filed by the 
Secretary of State. 

A preliminary objection was taken by Mr. 
Jai Gopal Sethi on behalf of the respondent- 
decree-huider, that the order of the Court 
below was an order under O KAI, r. 58, 
Civil Procedure Code, and that no revision 
lies against it. He further argued that it 
may be treated as an order under O. XXI, 
r. 63-A (Lahore) and the appeal consequent- 
ly lay to the District Judge, and as the 
applicant did not seek this statutory remedy 
he cannot attain his object by coming to 
this Court in revision. He further develop- 
ed his argument by pointing out that the 
Secretary of State had appeared before the 
Subordinate Judge through the Government 
Pleader and raised the objection that Grant's 
salary was not. attachable. This procedure 
comes within the purview of O. XXI, r. 58, 
Civil Procedure Code, and, unless it is 
challenged by means of a regular suit under 
O. XXI, r. €3, Civil Procedure Code, the 
order of the executing Court is vonclusive, 
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and it would be highly incovenient and 
contrary to the spirit of the enactment to 
try to get round it through the channel ofa 
revision. This objection, in my opinion, is 
well-founded and the application for revision 
must fail on this ground. Furthermore, the 
order passed by theCourt, under O. XXI, 
T. 48, Civil Procedure Code, was an order 
passed in execulion of the decree under 
s. 47, Civil Procedure Code, and as such, was 
subject to an appeal vide Charles S. Brown 
v Albert Donough Hanson, 144 Ind. Cas. £97 
(1). The applicant, therefore, could challenge 
the order of the Court below by filing a regu- 
lar appeal to the District Judge. This he 
did not do and, in my opinion, a revision is 
barred on this ground also. 

There is another aspect of looking at 
the matter. The adjudication of Grant as 
insolvent was annulled by an order dated 
October 26, 1932, and he retired from ser- 
vice on July 18, 1933. It has been stated 
by the Counsel for the opposite party that 
inthe present case the Receiver has not 
availed himself of the provisions ofs- 28, 
el. (4), Insolvency Act, and has not realized 
the salary due to Grant after the order of 
annulment. This being so, I fail to see 
why the decree-holder should not be entitl- 
ed at any rate to proceed against the salary 
for the period between the order of annul- 
ment and the date of his retirement. The 
application is dismissed with costs. 

Application dismissed. 


D. 
(1) 144 Ind. Cas, 897; A I R 1933 Bom. 185; 35 Bom. 
L R 360; 6 RB 161. 


OUDH CHIEF COURT 
Civil Revision Application No. 39 of 1935 
November 17, 1936 
Srivastava, A. C.J. AND SMITH, J. 
Maulvi SAADAT HUSAIN AND ANOTHER 
: —APPLICANTS 


VETSUS 

MOHAMMAD HAIDER—Oppostts PARTY 

Civil Procedure Code (Act V of 1908), ss. 92, 115— 
Schene~—Provision that on death of one of the trustees 
Court shall appoint another, is not ultra vires— 
Court putting certain construction on terms of 
scheme—High Court, if can interfere under s. 115. 

Provision in the scheme giving tne Court autho- 
rity to appoint a successor in place of a deceased 
trustee, is not a provision which can be regarded 
as constituting a modification of the original 
scheme and is not, therefore, ultra vires. Sivaram 
Dubai v. Rajagopala Miser (3) and Chandra Prasad- 
Ram Prasad v, Jinabharathi Narayan Bharathi (4), 
relied on, 

Where a Court places certain construction on the 
terms of a scheme even if it is-an incorrect con- 
struction, it cannot be regarded as anything more 


than a mistake of law, but that cannot be a ground 
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for interference with the order under s, 115 of tha 
Code of Civil Procedure, 

C. R. App. against the order of the Sub- 
Judge, Mohanlalganj, Lucknow, dated 
November 17, 1934. 

Messrs. M. Wasim and Naziruddin, for | 
the Applicants. 

Mr. Hyder Husain, 
Party. 

Judgment. —This is an application 
in revision under s. 115 of the Code of 
Civil Procedure against an order of the 
Civil Judge, Mcohanlalganj, Lucknow, ap- 
pointing the opposite party asa trustee. 
The facts of the case are that in 1909 the 
District Judge of Lucknow in a suit under 
8. 92 of the Code of Civil Procedure framed 
ascheme for the management of a trust 
knowa as the Amin-ud-daula Trust. Under. 
this scheme three brothers Shujaat Husain, 
Saadat Husain and Dildar Husain were 
appointed trustees, and it was ordered 
that tha death of any trustee must be 
reported to the Court by the remaining 
trustees within one month in order that 
the Court may satisfy itself that proper 
steps are taken to preserve the manage- 
ment of the trust. Shujaat Husain died 
in August, 1929, but no report of his 
death was made to the Court by the re- 
maining trustees. On June 2, 1934, Moham- 
mad Haider, opposite party, who claimed 
to be the son of Shujaat Husain, made 
an application for his appointment as 
trustee in place of his deceased father. 
The application was opposed by the surviv- 
ing trustees on the ground that Moham- 
mad Haider was not legitimate son of 
Shujaat Husain, and was nol a fit person 
for being appointed a trastee. The juris- 
diction of tte lower Court to make the 
appointment was also questioned. The 
lower Court has disallowed the objection 
and appointed the opposite party as a 
trustee in place of Shujaat Husain. The 
newly appointed trustee has also been made 
responsible for filing the accounts re- 
gularly as laid down in the scheme of 
settlement. Saadat Husain and Dildar 
Husain have come to this Court in revi- 
sion against this order of ihe Civil Judge. 


The first contention urged on their be- 
half is that the application of Muhammad 
Haider having been made in the suit 
which resulted in the framing of the scheme 
by the District Judge referred to above 
was not maintainable. It has been argued 
that the order ofthe lower Court appoint- 
ing Muhammad Haider in place of Shujaat, 
Husain has the effect of modifying the” 


for the- Opposite 


c 816 


$ 


`~ jurisdiction to make such an order. 


a 


ised 


pot 


.scheme which was originally framed,- and 
_that the lower Court had therefore ae 
The 
ergument proceeded that if any additional 
trustee has to be appointed, steps should 
be taken for-the purpose by means of a 
separate suit, and not by means of “an 
application in- the earlier suit of 
which was completely disposed of by the 


-order of the District Judge pissed in that 


suit. The ‘learned Counsel for the appli- 


zeant has relied on Abdul Hakim Baig v. 
“Mohammad Burramiddin, I. L. R. 49 Mad. 
“580 (1) and Abdul Alim Abed v. Abir Jan 
- Bibi, I. L. R. 55 Cal. 1284 (2), in support of 


“his contention. 


In Abdul Hakim Bag V. 


- Mohammad Burramiddin, I. L. R. 49 Mad. 
“580 (1), the scheme for the management 
‘of a mosque was settled by a decree ina 
‘suit under s. 92 of the Code of Civil 


’ Procedure. 


It contained a prevision that 


-an application might be made tothe Court 


-tion of the scheme. 
-provision was 


by -worshippers for alteration or modifica- 
It was held that this 


ultra vires. We are of 


‘opinion that the provision in the scheme 


framed in this case, which has been 
construed by the learned Subordinate Judge 
as giving the Court authority to appoint 
‘a - successor in place of a deceased trustee 
is not a provision which can be regarded 
as constituting a modification of the origi- 
nal scheme and is not therefore ultra vires. 
We are supported in this view by a 
later decision of the Madras High Oourt in 
Sivaram Dubai v Rajagopala Misra,-l. L. R. 
54 Mad 31543). The same view has been 
taken by a Bench of the Bombay High 
Court in Chandra Prasad Ram Prasad v. 
Jinabharathi Naraayan Bharathi, I. L. R. 
55 Bom. 414 (4). 

The parties are agreed before us that 
s. 92 does not apply to an application 
like the one made in the present case for 
appointment of a trustee in place of a 
deceased trustee. As the Civil Judge has 
on an interpretation of the scheme framed 
by the District Judge held that it autho- 
rised the appointment of a trustee in 
place of a deceased trustee, therefore no 
question of jurisdiction arises in the case, 
The only question is whether the con- 
struction placed by him on the provisions 

1) 49 X ; J e 


(2) 55 O 1284; 110 Ind. | Ka 
R 1928 Cal. 368. Cas. 416; 32 © W N 835; A I 


(3) 54 M 315; 128 Ind. Cas. 515: : 

ui fa ng He as. 515; 32L W 608; AT R 
4; 133 Ind. Cas. 740; 33 B ; 

TR 1931 Bom, 391; Ind, Rul, (1981) Bom 3ga, nO 
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contained in the scheme is correct or not. 
Even if it be assumed that the learned 
Civil Judge has not put a correct con- 
struction on its terms, it cannot be re- 
garded as anything more than a mistake 
cf law, but that cannot be a ground for 
interference with the order under s. 115 
of the Ccde of Civil Precedure. i 
Next it is argued that the learned Civil 
Judge was wrong in refusing to give the 
applicants an opportunity to prove, that 
the opposite party was an illegitimate 
son of Shujaat Husain and was unfit for 
being made a trustee. Dildar Husain in 
his stalement made in the pleadings before 
the lower Court said that the applicant is 
the illegitimate son of Shujaat Husain by 
his wife Nazir Khanam. This shows that 
the fact of Shujaat Husain being the 
father of Mchammad Haider was not 
It is difficult to understand how 
he is called the illegitimate son of Shujaat 
Husain if he was born of his wife. In 
the circumstances we are inclined to agree 
with the Civil Judge that the plea. of 
illegitimacy hardly deserves any serious 
consideration. Moreover, if Mohammad 
Haider was the son of Shujaat Husain, 
tke mere fact of illegitimacy would not 
necessarily be a disqualification for his 
being appointed a trustee. Nothing else 
has been urged against his fitness for 
being appointed a trustee. On the con- 
trary it appears that the existing trustees 
have been very negligent inthe discharge 
of their duties. The income of the trust 
has declined considerably. They did not 
file any accounts regularly, as ordered by 
the District Judge, and when pressed ulti- 
mately filed accounts forthe last twenty 
years at one time. In the circumstances 
we are satisfied that the lower Court has 
exercised a wise discretion in appointing 
a third trustee, and making him responsi- 
ble for filing the accounts regularly. We 
can, iherefore, see no ground for interference 
in revision, and dismiss the application 
with costs. ; 
D. Application dismissed. 





PATNA HIGH COURT 
Civil Appeal No. 1363 of 1933 
August 27, 1936 
VARMA, J. . 
SHEOGOBIND RAI—PLAINTIFF—ÅPPELLANT 
versus 
DEONARAYAN AHIR AND OTAERS— 


DEFENDANTS—RESPON DENTS 
Evidence—Documents—A dmissibility— Parties must 
get fair chance to produce evidence. i 
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Where the question is' as to whether the documents 
should or should not be taken in evidence by the 
Appellate Court the Court has to distinguish bet- 


- Ween two things: one, a request to the Appellate 
4 Court to take in evidence 
. the trial Court, and the other, a complaint that 


documents rejected by 


a party had not ‘had a sufficient opportunity before 
. the trial Court to produce all the evidence. In 
_ deciding such question the only thing the Court 

has to see is whether the parties hada fair chance 
- of placing their respective cases before the Court 
--or not. ° : 


C. A. from the Appellate decree of the 
-Sub-Judge, First Court, Arrah, dated Sep- 
tember 2, 1933. ' : 

Messrs. Hareshwar Prasad Sinha, Harians 
Kumar, Tarkeshwar Nath and R. J. Baho- 
dur, for the Appellant. l 
. Messrs. D. N. Varma and Rameshwar Pra- 
sad, for the Respondents. KANAN 


Judgment.—The plaintiff is the appel- 
lant in this case. The suit was filed for 
“a declaration that 1°50 acres of land cover- 
ed by takhta No. 49 situate in mouza 
‘Nawar belonged to the plaintiff, and- for 
recovery of possession’ of the land together 
with mesne profits. His case was that de- 
fendants Nos. 2 to 6 settled 23 bighas 6 
kathas of land, including the disputed land, 
with the plaintif at a rental of Rs. 17, and 
they also settled similar area cna similar 
rent with defendant No. 1. The landlords, 
îi. e. defendants Nos 2 to 6, filed a rent suit 
(No. 117 of 1927) against the plaintiff and 
defendant No. 1 jointly for recovery of arrears 


of rent of both the holdings of the plaintiff 


and defendant No. 1 ata rental of Rs, 101 
and that suit was dismissed for default. 
There was another suit bythem (No. 375 of 
1930) against the plaintiff and defendant 
No. 1 for recovery of arreurs of rent for the 
years 1334 to 1337 Faslis at the same rate 
as was demanded in the previous rent suit. 
In the latter suit defendant No.1 pleaded 
that his holding consisted of 43 bighas 4 
kathas with a rental of Rs. 90 and that the 
plaintifi's holding (that is the plaintiff in 
this suit) was an area of 3 bighas 8 khatas 
covered by khata No. 60. That suit was 
disposed of on a compromise by’ defen- 
dant No.. 1. Under the compromise, the 
landlord plaintiff withdrew the suit against 
the present plaintiff and the possession 
of the present plaintiff was interfered with 
by defendant No. L. It led to a proceeding 
under s. 145, Criminal Procedure Code, 
which was disposed of and then defendant 
No. 1 dispossessed the plaintiff from the 
area of 2 bighas 8 kathas. 

‘Defendants Nos. 1 to 4 alleged that defen- 
dant No. 1 took-the settlement of 43 bighas 


4 kathas and the plaintiff took settlement 
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alleged by him, that he was in pssession 


of half of 43 bighas odd. The learned 


Munsif dismissed the suit, and the plainty 


iff went in appeal before the lower Appel. 


late Court. The lower Appellate Court 
has confirmed the decision of the learned 
Munsif. Hence this second appeal. The 
only point urged in this appeal is that a 
certain number of documents which the 
plaintiff wanted to have brought before the 
trial Court were not taken into evidence 
by the trial Court and the lower Appellate 


‘Court refused to take them in evidence at 


the appellate stage, or to remand the case 
tə the trial Court for taking those pieces 


of documentary evidence into consideration 


and deciding the case after that. A few 
dates are important. The suit was filed on 
November 30, 1931. The petition for tak- 
ing the documents in evidence was filed 
wilh certified copies of those documents on 
August 25, 1932. The order of the learned 
Munsif was: ‘all for the papers as prayed 
for,” the prayer being to call for certain 
papers from the District Judge's record 
room at Arrah. This shows that the learn- 
ed Munsif did not think at that stage that 
the petition was filed very latè. Tns Mun- 
‘sif who sent for the papers did not continue 
in seizin of the case because it appears 
from the order sheet (O. 16 of the trial 
Court) that the case was transferred to an- 
other Munsif, who ordered, on December 19, 
1952, that the case would be taken up on 
January 4, 1933. On January 4, 1933, the 
defendants filed hazari. i 

The plaintiff filed a petition for time, but 


that petition was rejected on the ground 


that he should have taken steps for having 
the records before the Munsif at an earlier 
date. When the petition for time was re- 
jected, the plaintiff naturally filed hazari 
and the suit was taken up. After the day's 
work was over, onJanuary 4, 1933, it appears 
that the Munsif agreed tolet the plaintiff 
have arubakar issued that day at the plaint- 
ifs own risk. On January 5, the plaint- 
if stated that the documents were ex- 


pected that night and he wanted permission . 


to fle them as evidence, but by that time 


the evidence was already 


Petition stating that the documents had 


closed. On. 
January 6, 1933, the plaintiff filed another - 


been despatched from the record-room of . 
the District Judge of Arrah and he, was . 
expecting them on that day. Arguments . 


were heard ‘on that day, but the documents 


were not taken in evidence. As to what | 


happened on January 6, 1933, clearly 


t 
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appears from the affidavit that has been 
filed by the plaintiff's Advocate and a copy 
of which has been served on the other 
side and about which there is no counter-affi- 
“davit. In para. 20 the plaintiff alleges that 
‘the documents were received by the office 
of the Munsifon January 6, 1933 and were 
actually placed before the Munsif during 
the course of the argument but that he was 
pleased to reject the prayer for taking 
them into evidence. 

After the judgment of the trial Court the 
plaintif-appellant went in appeal to the 
lower Appellate Court and one of tke 
grounds taken before the lower Appellate 
Court was that the documents sent for 
from the record-room of the District Judge 
of Arrah should have been taken into 
evidence and that the lower Appellate 
Court should either take those dceuments 
‘in evidence itself or send back the case on 
remand tothe trial Court for taking those 
documents in evidence. While dealing with 
that point the lower Appe'late Court evi- 
dently looked atthe certified copies and 
came to the following conclusion : 

“I find that those documents are not very material 
for the purpose of determining the question whether 
the disputed land is within the separate holding 
of the plaintiff or of defendant No.1, Therefore I do 
not see any necessity of admitting those documents 
in evidence, 


Then the learned Subcrdinate Judge 
goes on to deal with other pieces of evidence 
on the record, both oral and documentary. 
He has not, however, disposed of the other 
question asto whether the case should be 
sent down on remand tothe lower Court 
for admitting those documents in evidence. 
Evidently he was considering the question 
whether the documents should be accepted 
by him on appeal. From this statement of 
facts it is clear that the plaintiff moved 
the learned Munsif for sending for the 
original document. The learned Munsif did 
not consider his petition frivolous or 
belated on August 25,1932, and therefore, 
he sent for the documents as prayed for. 
Although I was told several times by the 
learned Advocate for the respondents that 
the appellant ought to have taken some 
further steps, I am not yet clear in my 
mind astowhat the steps were that the 
plaintiff ought to have taken once the 
letter had been despatched by the Munsif 
of Buxar to the District Judge's office at 
Arrah. The learned Munsif could very 
easily have rejected the application on 
the first day on account of that application 
having been filed late, Now O. XIT, r. 2, 
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Civil Procedure Code, distinctly lays down 
that :— i 

“No document filed at a date subsequent from the 
date mentioned in R. 1 shall be received at any 
Subsequent stage unless good cause is shown to 
the satisfaction of the Court for the non-production 
there-f." 

Evidently the cause shown was not 
unsatisfactory. The next rule of import- 
ance is that the Court may at any stage of 
the suit reject any document which he 
considers irrelevant or otherwise inadmis- 
sible after recording the ground for such 
rejection. The learned Munsif did not 
take the documents into evidence, because 
according to his idea, they did not come 
before him in time. The lower Appellate 
Court evidently looked at the documents 
and came tothe conclusion that they were 
not material but does not say that they 
were irrelevantor inadmissible. In a way 
the learned Subordinate Judge has given 
his opinion about the evidentiary value 
of-those documents without having them 
on the record. 

Various cases have been cited before 
meas to whether the documents should or 
should not be taken in evidence by the 
Appellate Court. In the present case we 
have to distinguish between two things: 
one a request to the Appellate Court to 
take in evidence documents rejected by 
the trial Court, and the other is a com- 
plaint that a party had not had a sufficient 
opportunity before the trial Court to produce 
all the evidence. Whatever may be the 
position with regard to the power of an 
Appellate Court to take evidence at the 
appellate stage, so far as the facts of this 
case are concerned, there is no doubt that 
the trial before the trial Court has not been 
a fair one because the parties have not 
been allowed to put their respective cases 
properly before it. ‘lhe strongest case 
cited by Mr. D. N. Varma for the respond- 
ents is one reported in Talbunnissa Begam 
v. Jagdip Pandey (1). In that case a 
document which was rejected was sought to 
be filed and one of the Judges of this 
Cour: sitting singly orderel a remand. 
In the Letters Patent Appeal against that 
decision of the Single Benchit was held that 
this Court should not have interfered with 
the discretion of the Appellate Court in 
refusing to take addition.l evidence. The 
document in question wasa letter from a 
Certain person which was in possession of 
a party who sought to produce it at the 
appellate stage. 


i (1) A T R1924 Pat. 517; 78 Inq, Oas, 489; 2 Pat. LR. 
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The learned Munsif had rejected that 
evidence on the ground that that evidence 
was produced at a late stage of the case. 
The first Appellate Court agreed with the 
Munsif. The Single Judge ordered a re- 
mand, but in appeal. under the Letters 
Patent it was held that when the discretion 
had been exercised; it should not have been 
interfered with insecond appeal. In the 
present case tke position is different as 
will appear frcm the narration of facts 
I have given. The documents sought to be 
adduced in evidence were not in the pos- 
sessicn of ihe party. They were in the 
possession of the Court and they had to 
take the kelp of the trial Court inorder to 
have those documents before the Court. 
As against ihat there isa later decision 
of this Court, Reazuddin Mian v. Sibnarain 
Saha (2) that if the trial Court remanded 
a case for evidence to be taken which was 
not allowed to be put in, that was nota 
matter which should be interfered with in 
revision. All these decisions are, however, 
on facts and circumstances of those cases. 
The whole thing to be seen is whether the 
parties have had a fair chance of placing 
their cases before the Court. In this 
particular cass I am of opinion that the 
plaintiff did all that he could in order to 
produce those papers. 

I would, therefore, allow this appeal to this 
extent: that the case will be sent back to 
the trial Court so that the plaintiff may be 
ina position to have the documents in 
question placed before the Court. The 
trial Court will take the documents into 
consideration and dispose of the case in 
accordance with law. It may be necessary 
for the respondents to produce some rebutt- 
ing evidence in the case. They should 
not be debarred from doing that. There 
will be no order as to costs. Leave to 
appeal under the Letters Patent is refused. 


IP. Case remanded. 
(2) A I R 1930 Pat. 603; 129 Ind. Cas. 82; Ind. Rul, 
(1931) Pat. 64. 


OUDH CHIEF COURT 
Criminal Revision Application No. 111 
of 1936 
November 24, 1936 
Nanavorty, J. 
RAM BALI AND ANOTHER— 
APPLICANTS 

versus 

EMPEROR-— ComPiarnant— 


Opposite Party 
Penal Code (Act XLV of 1860), s. 447— Held, on 
facts that the intention of accused was not to intimi- 
date or insult or annoy—Criminal irial—Criminal 
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Courts cannot decide ciyil rights—Statements by ac- 
cused in explanation sf conduct, held, did not amount 
to-plea of guilty. : 4 

Held, that the act of the accused by remaining 
standing onthe chabutra with a view to prevent 
the Congress flag from falling down, was not actu- 
ated with an intent to ingult, intimidate or annoy 
the Chairman ofthe Municipal Board who had come 
there to dig upthe chabutra. The feelings of the 
Chairman may have been hurt by the refusal 
ofthe accused to leave the spot, but the intention 
ofthe accused was not to hurt the feelings of the 
Chairman of the Municipal Board, but merely to pre- 
serve their flag from falling down. A 

A Criminal Court is not competent to decide’ the 
civil rights of the parties. | 

Held, that the statements made by accusedin ex- 
planation of his conduct did not amount to plea of 
guilty. - 

Or. Rev. App. against the order of the Ses- 
sions Judge, Fyzabad, dated July 7, 1936. 

Dr. J. N. Misra and Mr. Bhagwati Nath 
Srivastava, for the Applicant. 
. Mr. S.C. Das, for the Crown. 


Judgment.—This is a criminal revision 
filed under s. 435 of the Code of Criminal 
Procedure against an appe'iate judgment 
of the learned Sessions Judge of Fyzabad 
upholding the ccnviction of the applicants 
for an offence under s. 447 of the Indian 
Penal Code, but reducing the sentence pass- 
ed upon each of them by the trial Magis- 
trate toone month's rigorous imprisonment 
and a fine of Rs. 25. In default of payment 
of fine, each of the applicants was sentenced 
to a further term of one month's rigorous 
imprisonment, . > f 

The facts out of which- this application 
for revision arises are briefly as follows :—- 

On March 14, 1936, a chabutra or raised 
parapet that was situate in the grounds to 
the north ofthe Victoria Manzil Hall in 
the town of Sultanpur was being dug up 
under the orders of Babu Amhey Sahai, 
Chairman of the Municipal Board of Sul- 
tanpur. The applicants Pandit Ram Bali 
and Thakur Kam Harakh Singh went to this 
chabutra at about 7 or 8 p.m. and inter- 
fered with the digging of the chabutra 
and are also said to have used certain 
words derogatory to the dignity of the 
Chairman of the Municipal Board of Sul- 
tanpur. Babu Ambey Sahai, the Chairman 
of the Municipal Board of Sultanpur there- 
upon fled a written report at the Kotwali 
Police Station and asked the City Kotwal to 
take legal action against Pandit Ram Bali 
and Thakur Ram Harakh Singh. The 
Kotwal thereupon registered an offence 
under s. 447 of the Indian Penal Code, 
and prosecuted both accused and they have 
been convicted by the trial Magistrate and 
their conviction hag been upheld by the 


20 
ower Appellate Court. 
fore, come up now in revision 
Court. 
`” I have heard the learned Counsel for the 
applicants as also the learned Assistant 
Government Advocate and examined the 
evidence on the record. In my pinion the 
facts found proved by the lower Appel- 
late Court do not constitute an offence of 
criminal trespass punishable under s. 447, 
Indian Penal Code, against -the iwo appli- 
cants. Their sole object’ in standing on 
ihe chabutra which the Chairman’ of the’ 
Municipal Board cf Sultanp“r: wanted tc: 
demolish, was to prevent the Congress 
flag from being removed.. The | learned 
Sessions Judge commenting upon the con- 
ak the applicants hag observed as, fal- 
ows: 
Z “Had a little common sense been exercised by 
the applicants by taking away the flag as requested 
by the Kotwal, no prosecution would have been 
maintainable.” ` ; A 


They have, there- 
to this 


It seems to me that if the prosecution had 
also exercised a little more tact and common 
sense and remembered the provisions of 
s. 95 of the Indian Penal Code, this prose- 
culion would never have seen the light of 
day. The applicants: are not shown to 
have committed any offence by remajning 
standing on the chabutra with a view to 
prevent their flag from falling down, 
nor can their conduct in remaining near 


their flag be said to have been actuated- 


with an intent to insult, intimidate or annoy 
the Chairmanofthe Municipal Board of 
Sultanpur. - The feelings of the complain- 
ant Babu Ambey - Sahai may have- been 
hurt by the refusalof the applicants to 
leave the spot, but the intention of the ap- 
plicants was not to hurt the feelings of the 
Chairman of the Municipal Board of Sul- 


tanpur, but merely .to preserve their flag: 
from falling down. As to the civil rights ‘of- 


the parties to this unfortunate litigation, I 
shall express no opinion. This is a erimi- 
nal revision and a Criminal Court is not 
. competent to decide the civil rights of the 
parties. ) 
The trial Magistrate 
judgment that Thakur Ram Harakh Singh 
pleaded guilty. I can find no such plea of 
guilty on the record. The accused has 
made a certain statement in explanation of 
his- conduct, but that - statement does 
not amount, in my opinion, to a plea‘of 
guilty, - = ; 

For the reasons given above, I allow this 
application, set: aside the conviction and 


sentences- - passed --ujon- the applicants, 
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acquit them of the offence charged and 
direct that the fines, if paid by them, be re- 


funded to them. = 
D. Application allvived, 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Petition No. 25 of 1936 
August 4, 1936 
MIDDLETON, J. C. é 
‘Mian IKHLASUDDIN RAFIUDDIN— ` 
PETITIONER 
` versus . 
SARWAR KHAN—Opposite PARTY 
Punjab Pre-emption Act (I of 1913), ss. 19, 20—. 
Definite refusal to purchase land by person having 
right of pre-emption is complete waiver of the 
right. 
A definite refusal to purchase land by a person 
having a right of pre-emption isa complete waiver’ 
of that right whether the sale to a person who has 
not got any right of pre-emption, takes place either 
before or after that definite refusal. Ram Sahaiv. 
Mohomed Tufail (6) and Sardar Mahomed v. Khuda’ 
Bakhsh (7), followed. Phalel v. Bata (11, Karm Khan 
v. Jangbazkhan (2), Mahomed Salamat Ullah v. 
Jalal-ud-Din (3), Khanhaiya Lal v. Kalka Prasad. 
(4; and Bindu Khan v. Indar Narain (5), not fol- 


owed, 
C. R. P. from an order of the District’ 
Judge, Peshawar, dated October 29, 1935. 
Mr. Ramjidas, for the Petitioner. ‘ 
Mr. Abdul Wahab, for the Opposite 
Party. : a” 


: Order.—The petitioner sued for pos- 
session of certain land by pre-emption of: 
a sale made by its owner Mohammada in 
favour of Sarwar Khan. The trial Court 
dismissed the suit on the ground that the” 
petitioner had waived his right to pre- 
empt, which however, he had otherwise : 
possessed. The finding was based on the. 
oral evidence of two witnesses of the ven-: 
dors village who stated that they had gone. 
with the vendor to the petitioner who had 
been asked by the vendor if he would buy 
the land, which request he had refused. 
It does not appear that at that time any 


© contract of sale had been entered into 
has noted in his- 


between the vendor and Sarwar Khan, 
the ullimate vendee. An appeal was dis- 
missed, the Appellate Court holding that 
the verbal offer had been made and re- 
fused, and that it did amount to a waiver. 
The plaintiff now comes up in revision. I 
must accept the concurrent findings of the 
Courts below that a verbal offer was made 
to. the petitioner prior to the sale in 
favour of Sarwar Khan, and that the peti- ; 
tioner refused to- buy ‘the land uncondi-y 


1937 ~ ; MO 
tionally. Counsel for the . petitioner relies 
upon Phalel v. Bata (1), Karm Khan v. 


Jangbazkhan (2) and’ Mahomed Salamat - 


Ullah v. Jalal ud-Din (3) ; all, however, are 
based upon the first quoted in’ which it 
was held that the mere refusal to accept 
an oral offer prior to a sale does not 
amount to waiver of the right of pre- 
emption when-the sale takes place. Counsel. 
for the petitioner further relies upon a- 
ease reported in Kanhaiya Lal .v. Kalka. 
Prasad (4), which was followed by the. 
Lahore High Court in Bindu Khan v. Indar 
Narain, 43 Ind. Cas. 1006 (5) In the 
Allahabad case it was held ia an offer 
of the land prior to the’sale to the vendee 
cannot lead to a waiver, but that the offer 
must be made after the conditions of sale 
to the vendee have been fixed. . 

- The trial] Court followed a later kalian 
than any of these which hes been reported 
in Ram Sahai v. Mahomed Tufail (6), the 
Principles of which have since been 
followed in Sardar Mahomed. v. Khuda 
Bakhsh (7). The Lahore High Courtin 
1929 has noticed and differed from the 
Allahabad ruling and the principles which 
it lays down are opposed to that laid 
down in Phalel v. Bata (1), though this 
last ruling was not specifically noticed in 
it. The learned J udge who decided Phalel 
v. Bata (1), first it laid down that it was 
not necessary fcr him to determine whe- 
ther there could be waiver otherwise ‘than. ` 
as.provided for in the Act itself ; he, how- - 
ever came to-the conclusion that the 
acceptance of oral evidence of an offer and 


refusal would defeat the intention. of the © 


legislature as expressed in the Act. With- 
all- deference I am unable to follow the 
process of reasoning. Hehas not express: 
ly stated that the oral evidence before 
him carried no weight, 
that 
the intentions of the legislature : 


véry point which he himself said it was 
unnecessary fot him to decide. The Alah- 
abad decision resis upon the presumption 
that no waiver can take place except in 
respect of pre-emplicn rights arising out 
of a particular sale, i. e.s that “there can be 

(1) 52 P R1880. i 

A 112 P R 1882, r 

(3) 24 P R 1887, 

(4) 27 A 670; 2A. LJ 390; A w N 1905; 119, 


(5) 43 Ind. Cas eae IR 1918 Lah. 202; 50 P R` 
1918; I9P'LR1 


©) ai Ree Lat 265;, 115 Ind. Cas. T67; 30 PL was issued calling upon ths District Ma 


gg) AT 108 Lah. 881; 160 Ind, Oas.. "937;, 8RL.. 


pa: 
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no waiver before the details “of: “the sale 


but hes implied - 
its consideration was excluded by, 
in other . 
words, he hes by in:plication decided the . 


“and. 142 taken together mean. ‘that. 
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are setiled. It is noticeable, however, that 
the particular form of waiver mentioned 
in ss. 19 and £0 of the Act 
taking. place prior to the disputed sale and 
not after it. 

To my mind ss. 19 and 20 ‘provide a 
convenient procedure whereby a vendor 
and vendee can safeguard themselves from 
pre-emption in a case when the people 
having pre-emptive rights refuse or fail 
to make any statement of their intentions. 
In cases where such people 


there is a substantive waiver. It is only 
where there is no substantive waiver that 
the legislature has laid down that there 
can be sach a thing as implied waiver. 
Apart from this, the principles which apply 


have been fully discussed inthe judgment . 
reported as Ram Sahai v. Mahomed Tufail 
(6); I find myself in full agreement with ` 
the discussion therein made “by the learn- = 


ed Judges, and it is unnecessary for me 
to repeatit. I find that a definite refusal 


to purchase land by a person having a. 


right-of pre-emption isa complete waiver 


of that right whether the sale to aperson ' 


who-has not got any right of pre-emption, 


is one. 


do make an. 
explicit statement, it appears t0 me that ` 


aw 


i 


takes place either before or after that ` 


defnite refusal. 
miss a revision petition with costs. 
N.. Petition dismisse d. 


pa 


CALCUTTA HIGH GOURT 


The result is that I dis- 


rs 


Criminal Revision Petition No. . 613 of .* 
1935 


November 13, 1935 
Lort-WILLIA“s AND CUNLIFFE, JJ. 
REBATI MOHAN BOSIE—PETÍTIONIR. , 
versus 
CHOTTAL CHANDRA SEN—, sa 
Opposite Party : 


Criminal Proéedure Code (Act V of 1898), ; ss. 142, : 
133, 137— Magistrate making order under’ s. 142— ; 


` Whether can’ proceed with case and make final order . 
. under 3, 137. 


A Magistrate passing an order under s. 148, ‘Crimi : 
nal Procedure Code, not only is not precluded from ` 
making a final order under s. 187, but ss. 133; 137 - 


the Magis- 


trate in spite: of making an order unders, 142, is. , 


entitled to proceed ` with the case and make a. final.. 

_ order under s. 137, - 

‘Messrs. S. C. Talugdar. and Jatis Chandra 
` Guha, for the Petitioner. - > - 


Lort-Wiiliams, “J.—In this case, sule 


gistrate and the opposite party to show 
cause why acertajn order should not be 


bod 
set aside. It appears that an order was 
made under s. 133, Criminal Procedure 
Code, directing the petitioner to remove 
certain obstruction in a Khal which was 
claimed to be a public Khal belonging to 
the Municipality. The petitioner proceed- 
ed under s. 135 and appeared in accor- 
dance with the order to show cause why 
the obstruction should not be removed. 
Subsequently and before hearing either 
the evidence or arguments, the Magistrate 
made an order under s. 142 and directed 
the petitioner immediately to remove the 
obstruction. Subsequently, he proceeded 
with the hearing and made a final order 
under s. 137 against the petitioner. | 

The petitioner's present contention and 
the contention which he made before the 
learned Sessions Judge at Chittagong, is 
that owing to the fact that the Magistrate 
made an order under s. 142, which was 
complied with, he was precluded from 
continuing with the case and from making 
“a final order under s. 137. This contention 
‘is based upon thé argument that 
an order under s. 137 can only be 
made, where there is an existing obstruc- 
tion or nuisance and cannot be made in 
respect of some future nuisance. That 
contention, no doubt is correct. But that 
is not what the Magistrate has done in 
this case. His order under s. 137 was not 


made in respect of the some future nui- ` 


sance. It was made in respect of the 
nuisance which existed when the proceed- 
ings under s. 133 commenced. Section 142 
provides mereiy for issue of injunctions 
pending inquiry and the Magistrate made 
an order under this section to obviate or 
prevent imminent danger or injury pend- 
ing the determination of the matter. It 
is clear that the section intends the order 
to meet an immediate danger or injury 
and its object is to prevent that injury 
“pending the determination of the case 
under gs. 133 or s. 137. In my opinion, 
therefore, the Magistrate 'not only is not 
precluded from making a final order 
under s. 137, but ss. 133, 137 and 142 
taking together clearly mean that the 
Magistrate in spite of making an order 
under s. 142, is intended (entitled ?) to pro- 
'ceed with the case and make a final order 
under s. 187. For these reasons the Rule 
is discharged. 
Cunliffe, J.—I agree. 
N. Rule discharged. 


¢ 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 171-30 of 1935 
May 26, 1936 
Mipvettoy, J. C. AND Mir Auman, A.J. C. 
SURJAN SINGH—AppELLANtT 
VETSUS 
RAM SINGH AND OTHERS —RESPONDENTS - 
Civil Procedure Code (Act V of 1908), 0. XLI, r. 22 
—Objector appealing on one point Whether debar- 
red from raising other points in appeal after ex- 

piry of limitation. 

Where the objector has not appealed,’ he can 
put in any objection which he could have made in 
en appeal although the period of limitation for ap- 
peal has expired. But by presenting an appeal” 
on one point only, the appellant is debarred from 
raising other points in ‘an appeal after the period 
of limitation has expired, and his failure to raise 
other points results in the decree becoming final 
as against him in respect of all points which he 
did not raise in appeal. 


A, against an order of the Senior Sub- 
Judge, Peshawar, dated July 27, 1935. 

Messrs. Charanjit Lal and Jugannath, for 
the Appellant. 

Messrs. Hukamchand and Wazirchand, - 
for the Respondent (Ram Singh). . 

Sardar Saran Singh, for the Respondents 
(Surjan Singh and Ishar Singh). 


Middleton, J. C—Ramsingh brought a 
suit for dissolution of partnership and ren.’ 
dition of accounts against the firm’ Surjan 
Singh-Amir Singh through its proprietors 
Surjan Singh, Amir Singh, Surjan Singh and 
Ishar Singh, alleging that the parties had 
entered into a partnership under the name 
Ram Singh, Autar Singh on May 17, 1929 
for purposes of dealing in hides and that 
in the partnership proils plaintiff had 1-3rd . 
share whilst the defendant had 2-3rd share; 
that there was a condition that the firm 
consisting of the four defendants, which 
existed separately from the partnership, . 
should not deal in skins, and that if it 
did do so, the profit and loss entailed there- 
by should be accounted for in the part- 
ship. A preliminary decree was granted 
after which a Commissioner was appoint- - 
ed to go into the accounts. The Com- 
missioner having submitted his report, _ 
objections thereon were filed in the trial 
Court; evidence was taken, and a decree . 
was passed for Rs. 5,919 5-7 in favour of 
the plaintiff against the defendant Surjan 
Singh alone who is now carrying on the 
whole business of the defendant firm. No 
order was given as to costs in the suit. 
Against this decree Surjan Singh has appeal- 
ed to this Court and at a preliminary hear- 
ing on August £0, 1935, it was directed 
that notice should issue to the respondents; -., 
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that the appellant should: put in typed 
translation of the documents'on which ke 


relied, and that the respondents should be’ 


directed to do the same. Ram Singh also 
presentéd an appeal against the decree 
which was drawn up on October 22, 1935. 

Jt came up for preliminary hearing on Feb- 
ruary 28, 1936. Both appeals were instituted 
within time. Surjan Singh's appeal contested 
the decree on a large number of points includ- 
ing specific objections regarding items 
brought into the account by the Commis- 
sioner, Ram Singh's appeal wasin respect of 
costs only. The May 26, 1936, was tixed for the 
final hearing of bcth appeals and the respond- 
ent Ram Singh in Surjan Singh's appeal was 
served with notice for this date upon 
April 28, 1936. Upon the two appeals com- 
ing up for hearing, Counsel for Ram Siugh 
applies for adjournment of Surjan Singh's 
appeal in order to enable Ram Singh to put 
in cross-objections. Tke application is 
contested by the opposite party. The right 
of putting in crossobjections is grani- 
ed by O. XLI r. 22, Civil Procedure 
Code. Such cross-dbjections may be put 
in at any time within one month from the 
date of service upon the respondent who 
wishes to object, and may include any 
objections to the decree which could have 
been taken by way of appeal. This right 
is allowed to the respondent “though he 
may not have appealed from any part of 
the decree.” In the course of arguments 
regarding Ram Singh's application we have 
been referred to judgments reported in 
Abdul Rahim v. Raghubir Ckand (1), 
Kanhaiya Lal v. Azgmatunnisa (2', Parbhu 
Dayal v. Murlidhar (3), Tehl Kuar v. Amar 
Nath (4) and Ramji Das v. Ajudhia Prasad 
(5). The principles enunciated by these 
judgments are to the effect that cross-objec- 
tions may be put in within time by any 
respondent whether he himself has appeal- 
ed against the decree or not, but that if ke 
has joined in an appeal against the decree, 
which has been dismissed or withdrawn, 
his right to put in cross-objections disap- 
pears, because the decree has become final 
against him by reason of such dismissal or 
withdrawal. ` . ; 

We are now concerned with a point 
which is not directly discussed in the- judg- 
ments cited, namely, the nature of.the 

(1) A IR 1929 Lah. 161; 112 Ind. Cas. 689. 


(2) A IR 1924 Al, 840; 78 Ind. Cas. 877. 
6 AI BR 1923 All, 857; 78 Ind. Oas. 677; 22 ALJ 


65. 
(4) A I R 1925 Lah, 2; 79 Ind. Cas.-679; 17 P. W. 
R. 1923. | 
(5) 25 A 628. 
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ercss-objections which may be put in where 
the objector has already instituted an appeal 

-which is still pending, and ata time when 
the period of limitation for presenting an ’ 
appeal has expired. The words of r. 22 
are that the cress-objections may be such 
“which he could have taken by way of ap- 
peal.” There is no doubt that where the 
objector has not appealed, he can putin 
any objection which he could have made 
in an appeal although the period of limi- 
tation for appeal has expired, but in the 
present case the would-be objector did 
present an appeal and raised one objection 
only against the decree, namely the objec- 
tion as to grant of costs. The question is 
whether having put in an appeal, he is 
now debarred from putting in objections 
which he could have taken in appeal, but 
which he did not.. Our attention has not 
been drawn to any decision of the Uourts 
in India dealing with this point. We are 
of opinion that by presenting an appeal .- 
on one point only, the appellant is debar- . 
red from raising other points in an appeal 

‘after the period of limitation has expired, 
and that his failure to raise other points 
results in the decree becoming final as 
against him in respect of all points which 
he did not raise in appeal. It follows that 


- at the present time Ram Singh cannot -be 


allowed to put ia cross-objections except om 
the point of costs, and that point being. 
alredy before the Court in his own appeal, 
there is no.necessity to grant him time in 
which to put in cross-objections. i 

We may note that owing “to the prelimi- 
nary order directing Ram Singh to put 
in typewritten documents in connection 
with Surjan Singh’s appeal with which ` 
he has complied, he did receive-notics 
of the existence of the appeal many 
months ago, though he did not receive 
notice of the date fixed for hearing until 
less than one month before appearance. 
There is nothing to prevent usfrom deciding. 
Ram Singh's appeal to-day, andif we do so, 
such decision would debar him from entering 
ceross-objections in Surjan Singh's appeal ac- 
cording tothe principles enunciated in the 
judgments cited at the bar. Thus, even 
apart.from our decision that Ram Singh has 
already lost the right to put in cross- 
objections other than as to costs, we would 
be justified in refusing adjournment, the. 
request for which has clearly been delayed 
intentionally. We reject Ram Singh's oral 
application ‘and -proceed to hear the two 
appeals upon their merits. i a 
SR NG Order accordingly. ` 
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OUDH CHIEF COURT ž : 
Criminal Reference No. 46 of 1936 
November 18, 1936 
Suita, J. 
EMPEROR trurovea ONKAR 
DAYAL— CoMPLAInant 
versus | 
JAGMOHAN SINGH—Accusep 
- Criminal Procedure Code (Act V of 1898), ss. 355, 


356—Pressure of work, whether an inability within 
3. 356, sub-cl. 4, to making memoranda of evidence. 


_ “It cannot possibly be conceded that a Magistrate 
. is‘ entitled to attend to other work during the hear- 


ing of a case, and to plead that other work ag the 
reason of his inability to comply with the require- 
ments s. 335 of the Code of Criminal Procedure with 
regard to the recording of evidence. This is an 
irregularity of much more than.a technical nature 
when a Magistrate is engaged in the trial of a 


case, itis bis duty to give his undivided attention to 


4 Cr. Ref. made by the Sessions Judge, 
Sitapur, under s. 438 of the Criminal Proced- 
ure Code. ; 

Mr. H. N. Das, for the Accused. 

Mr. S. C. Das, the Assistant Government 


‘Advocate, for the Crown. 


Judgment.—This is a reference by the 


- learned ‘District Judge of Sitapur. 


‘tenced to pay afineof Rs. 23. 


“One Onkar Dayal, a patwart, instituted 
a complaint against one Jagmohan Singh. 
Ta theend the accused man was convicted 


by -the Sub-Divisional Magistrate of Sidha- - 


uli under s. £0, Indian Penal Code and sen- 
He made 
an application in revision to the learned 
Sessions Judge, who has recommended on 
various grounds that as he puts it, “the 
sentence passed upon the accused applicant 
be reversed.” . 

One of the grounds mentioned by the 


~ Jearned Sessions Judge is that the learned 


Magistrate did not properly comply with 
the requirements of s. 355 of the Code of 
Criminal Procedure, inasmuch as he did not 
make .a memorandum of the substance of 


-the evidence with his own hand as requir- 


éd by s. 355, sub-cl. (3), Criminal Procedure 
Code and only recorded as a reason for his 


, not “doing: so that he had other work to 


“ attend to. The learned Magistrate in his 


explanation contends that s. 355, Criminal 
Procedure Code, was not applicable, and 


‘that the section applicable was s. 356. That 
~ gection also, 


however, provides that the 
Magistrate, when he does not himself take 


“down the evidence in writing, shall make 


e memorandum of the substance of what a 
witness deposes, and this must be written 
and signed by the Magistrate with his own 
band, unless he is prevented from doing £o, 
in. which case he must record the reason of 
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his inability to make it (s. 356, sub-cls. 3 
and 4). By whichever of the abcve sections, 


` therefore, the Magistrate must be taken to 


have been governed, in lhe: circumstances 
of the present case, he was obliged to make 
a memorandum of tke evidence with his 
own hand, unless he recorded valid persons 
for not doing so. In tke present case the 
Magistrate gave, in his notes appended’to | 
the vernacular record of the evidence given _ 
before him, “press of other work” as the rea- | 
son for his nob recording anything himself, 
and in his explanation he amplified this by 
saying that during the Learing of the case 
ke was at times “doing some mechanical 
work of signing miscellaneous papers.” He’ 
further says : i 

“I was really under the impression that pressure 


of work was also an inability under s. 356, sub-cl. 4, 
Criminal Procedure Code." 


It cannot possibly be conceded that a< 
Magistrate is entitled to atlend to other 
work during the hearing of a case, and to 
plead that other work as ihe reason of his 
inability to comply with the requirements 
of the Code of Criminal Procedure with re- 
gard to the recording of evidence. The ir- 
regularity cf the learned. Magistrate’s pro~- 
cedure in the present case was clearly of 
much more than a technical nature. I need 
hardly say that when 4 Magistrate is en- 
gaged in the trial of a case, it is his duty to 
give his undivided attention to it, andin 
view. of the Magistrate’s .own explanation 
in ihe present case, it is clear that he was 
far from giving his undivided attention to 
this case. In the circumstances it cannot 
be said that tLere was any legal and pro~ 
per trial of the case at all. I donot think 
it necessary to consider the other points 
mentioned by the learned Sessions Judge. 
For the reasons stated abcve I agree with 
his recommendations, and I set aside the 
conviction and the sentence of Jagmohan 
Singh. I understand thal the fine was paid. 
It must berefunded. ai 

Considering the comparatively trivial 
nature of the offence, and the fact that thë 
accused man has already been put to a 
considerable amount of trouble and expense 
in the matler, I do not think it necessary 
to direct a fresh trial. Kn 4 


D. Appeal accepte d, - 
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“ALLAHABAD HIGH COURT. 
Second Civil Appéal No. 664 of 1934 

>, Beptember 15; 1936 = 
* a; — Coruister; Jè x. 
Musanmat RAM DULARI AND ANOTAER 
-DEFENDANTS — Å PPELLANTS 


- versus 
DEO NARAIN—P attire AND OTHERS— 


M | DEFENDANTS—REsPONDENTS. 
M arriage—Suit for declaration that certain woman 
A wife of AT O gent husband must prove 
: um and legality of marriage when th 
denied—Husband and wife. A REN eee as 
When a suit is instituted for a declaration that 
a certain lady is the wife of the plaintiff, the de- 
claration sought for is that she is his lawful wife. 
Therefore, when ths factum of marriage and 
alternatively its validity are denied, it is the 
duty of the soi-disant husband to prove not only 
that a Marriage was performed, but that. it 
was validly and legally performed. In a suit of 
this character, 4. e, in a ‘suit for a declaration 
that a certain person is the wife of the plaintiff, 
the validity and legality of the alleged marriage 
are of the very essence'of the case. [p. 228, col. 1] 
[Case-law discussed.] 


S.C. A. from the decision of the Sub- 
Judge, Basti, dated March 28, 1934. 


Mr. Ram Anugrah Narain Singh, for the 
Appellants. 


ki Mr. M. Wali-ullah, for the Respondents. 
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Judgment.—This appeal arises out -of 
-Suit No. 680 of 1930, which was instituted 
y Deo Ņarain under the guardianship of 
his “father, Raja Ram. ` The suit was for 
a declaration that Musammat Ram Dulari 
“was the plaintifs wife. He impleaded as de- 
fendants Musammat Ram Dulari herself and 
also one Ram Narain under the guardian- 
ship of his father Bisheshar, Bisheshar him- 
self, Musammat Ram Dulari’s grandmother, 
Musammat Sona and two other persons, 
by name Mahabir ‘and Ram Khilawan. 


. Another suit, Suit No. 557 of 1930, had been 


. instituted by Ram Narain under the guar- 


dianship‘of his father. The record of that suit 
and of the subsequent appeal is not before 
me, but [ am informed that it was a 
suit for a declaration that Musammat Ram 
Dulari was the wife of Ram Narain and 
for an injunction against other defendants 
in the suit—who, I am told, were Musammat 
Sona, Deo Narain, Deo Narain's father Raja 
Ram, and Mahabir—to restrain them from 
Interfering with Ram Narain’s right to 
have restitution of his conjugal rights. 

he Munsif tried the two suits together 
and in a consolidated judgment he decreed 
Ram Narain’s suit and dismissed the suit 
of Deo Narain. Deo Narain filed a separate 


appeal in respect of each suit and--was- 


successful. 
166—329 & 30 5 
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`The .result was that Ram Narain’s suit, 


Suit No. 557 of, 1930,- wasr, dismissed and 
‘Deo Narain’s suit; Suit No. 680 of 19/0, 


was decreed. ‘The learned Subordinate 
Judge in allowing Deo Narain’s appsal 


“in Suit No. 680 of 1930 and decreeing this 


suit has not only granted him a declata- 
tion to the effect that Musammat Ram Dulari 
is his wife, but has also given him an in- 


junction ; but an examination of the plaint. 


shows that no injunction was sought for. 
Ram Narain has appealed to this Court 
from the decree of the lower Appellate 


Court in Suit No. 630 of 1930 (Appeal No. ` 


276 of 1931), but he has not appealed from 


the decree in Suit No 557 of 1930 (Appeal _ 


No. 272 of 1931) which. has, therefore, be- 
come final. 
her grandmother, Musammat Sona, contest- 
ed the suitin a joint written stalemant, 
and another written statement was filed on 
behalf of Ram Narain and his father, 
Bisheshar. Allthe above four defendants 
denied the fact of marriage 
Musammat Ram Dulari 


plaintiff. Musammat Ram Dulari and 


Musammat Ram Dulari and ~ 


` 


between .— 
and Des Narain ` 


Musammat Sona, in p.ra. 1 of their. addi- | 


tional pleas stated that defendant Naw 1, 


i. e.. Musammat Ram Dalari, has not been 
married to the plaintiff or to anyone else. 
Ram Narain and his father stated .as 
follows :. “Defendant No. L has not been 


married to the plaintiff. She is not his- 


wedded wife in any case. 

Although Musammat.Ram Dulari had. de- 
‘nied her matriage with either Deo Narain 
or. Ram Narain, she did not appeal from 


the decree of the trial Court. She has, howe. 


ever, joined with Ram Narain as an appel: 
lant in his second appeal which is now 
before me. The learned Judge of the lower 


Appellate Court has assumed. that Musam- . 
“mat Ram Dulari was married either to 


Ram Narain or to Deo Narain. He states: 


“The only point 


either party, and having ; 
cireumstancės and probabilities, heé{arriv- 
it. was to Deo 
Narain-and not to Ram Narain that.Musam- 


: mat Dularihad been married. Learned 
defendants-appellants . 


for: the 
pleads before me that the judgment of the 
lower Appellate Court is vitiated- by the 


- fact that the learned Judge has .recorded | 


‘no finding as towhether the essential côre- 
monies of marriage were performed; bC: 
af an. 


oe 
ES 


a 


before me for determi-.. 
nation is with whom was Ram Dulari mar- | 
ried, waether. Ram Narain or Deo Narain.” `, 
Then upon a consideration of the eyidenca -. 
of the- witnesses who were examined-for> ~ 
regard to the” 
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the Saptapadi and the invocation before 
the sacred fire. On behalf of the plaintiff- 


respondent, on the other hand, it is contend- 
ed that fonce the factum of marriage is 


proved, there will be a presumption that- 


such marriage was legally and validly per- 
formed, and since no evidence has been 
given to rebut that presumption, Musammat 
Ram Dulari must be held to be the lawful 
wife of Deo Narain on ihe principle of 
: factum valet. The first authority to which 
learned Counsel for the plaintiff-respondent 
has referred me is that in Inderan Vel- 
ungypooly Taver v. Ramaswamy Pandia 
Talavar (1). That was‘acase decided in 
1869. It wasa suit relating toa right of 
“succession to property and question 
before the Court was whether one of 
the plaintiffs was the wife or a concubine 
of the deceased owner and whether the 
other plaintiff was his legitimate son. At 
p. 158* their Lordships of the Privy Council 
observed : 
‘ “Then if there was a marriage in fact, was 
there was a marriage in law? When once you 
get to this, viz. that there was a marriage in 


fact, there would be a presumption in favour of 
there being a marriage in law.” 

. In Brindabun Chandra Kurmokar v. 
Chundra Kurmokar (2), the plaintiff had 
sued for restitution of conjugal rights. At 
p..142} we find the following observations of 
the learned Judges : 

o fesse WO are of opinion that it being found, 
by the Sub-Judge that there was a marriage, 
that the mother made a gift of the bride, and 
thet the nuptial rites were’ recited’ by the 
priest, he ought to have presumed, in the ab- 
sence of anything to the contrary, that the 
"marriage was good inlaw and that all the necessary 
ceremonies were performed.” 


The learned Judges relied on the case in 
‘Inderan Velungypooly Taver y, Ramaswamy 
- Pandia Talavar (1) referred to above. In 
Fakirgauda v. Gangi (3), a question before 
the High Court at Bombay was whether a 
marriage between members of different 
“sects of the Lingayat caste was or was not 
- legal. The plaintiff had sued for the pos- 
session of his wife and the defence was 
-that there could be no lawful marriage 
“between them. The factum of marriage 
was admitted and atp. 279{ the learned 
Judges said : 
“Tt hae been contended in this Court that the fact 


of marriage having been admitted, it must be pre- 
sumed to be valid, and that it was for defendant.te 


(1) 13 M IA 144;3 B LR1;12 W R 41; 2 Sather 
267; 2 Sar, 498 (P. CL). 
(2) 12 O 140. 
(3) 22 B 277. 43 
*Page of 13 M. L AA Bd.) : 
{Page of 120.— [Hd. 
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prove that the marriage was invalid. We are cf 
opinion that both these contentions are correct, | 

- In Mahantawa v. Gangawa (4, the plain- 
tiff had sued to recover Certain properly 
on the allegation that she had the right of 
inheritance. A question before the Court . 
was whether a marriage between a man of 
the Panchal caste and a woman of the Kur- 
bar caste was valid. The Court upleld the . 
validity of the marriage and at p. 697* it 
observed : . 

“It has been held by the Judicial Committee in 
Inderan Velungypooly Taver v. Ramaswamy Pandia 
Talavar (1), that when the factum ofamarriage is 
proved, the presumption is that it is valid in law and 
in that case thera was nothing illegal in the inter- 
marriage of members of different sub-divisions of a 
Sudra tribe. The onus would therefore appear to lie 
upon the party alleging the illegality by reason of 
immemorial custom to prove such piohibiting cus- 
tom.” 

The next authority in order of time 
among those referred to by learned Coun- 
sel for the plaintiff-respondent is the case 


‘in Mouji Lal v. Chandrabati Kumari (5). 


That case was concerned with a grant of 

letters of administration, and one of the 

questions before their Lordsh‘ps of the 

Privy Council was whether the respondent 
in that appeal was the legitimate child of 
the deceased owner. At p. 707{ we find the 

following dictum : eae 

“The second ground cf attack upon the marriage 

rested upon the allegation that the forms and ceremons 

jes necessary to constitute a valid marriage has not 

been gone through on the occasion in question, On 

this point also the opinion of the lea:ned Judges of 

the High Court was in favour of the mariiage, and 

their Lordships think, rightly. To such matteis- of 

formand ceremony the established presumption in 

favour of marriage undoubtedly applies.” 
~ Jn Biswanath Das Ghose v. Shorasii Bala. 
Dasi (6), a certain person, whose father 

was a Kayastha, but whose wife, i. e. the 

mother of the plaintiff, wasa Tanti, sued 

for a declaration that he was entitled to 

his father’s property. ‘The learned Judges, 

relying upon the case in Inderan Velungy- - 
pooly Taver v. Ramaswamy Pandia Talavar 
(1), held that in view of the finding of tLe 
Court below that there had been a marriage 
in fact between the father and the mother of 
the plaintiff, there was a presumption that 
the marriage was valid and according to 
law and that the onus lay upon tLe defen- 
dants to displace that presump.ion. The 


last case which has been cited on behalf 

(4) 33 B 693; 3 Ind. Cas. 962; 11 Bom. L R 822, 

(9) 380 700; 11 Ind. Cas, 502; 15 © W N 790; (1911) 
2M W N 291; 13 Bom. L R 634; l+ O L J 72, lu ML 
53; 21 M L J 933 “P. O.). ‘ 

(6) 48 0926; 66 Ind. Cas, 590; AIR 1921 Cal. 48; 
25 O W N 639, 
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of the plaintiff-reSpondent is Bhat Gulab 
v. Jiwanlal Harilal (7). A minor girl had 
sued for a declaration that her marriage with 
the defendant was null and void by reason 
of the fact that she wasa Sudraand the 

‘defendant was a Vaishya. It was found 
that the plaintiff was the illegitimate 
daughter of a Vaishya father by a Sudra 
mother.’ At p. 878*, the learned Judges 
of the Bombay High Court, relying again 
upon the case in Inderan Velungypooly 
Taver v. Ramaswamy Pandia Talavar (13, 
held that where there is a marriage in fact, 
there is presumption in favour of there 
being a marriage in law. The first case 
to which reference has been madeon be- 
half of the defendants-appellanis is Surjya 
Moni Dasiv. Kali Kanta Das (8). That 
was a suit for restitution of conjugal rights 
and it was held that whenin such a suit 
the validity of the marriage is disputed, it 
is not enough to find that the marriage took 
place, leaving itto be presumed that the 
rites and ceremonies necessary to constitute 
a legal marriage in the particular case 
were performed; the Court must find 
specifically what these rites and ceremonies 
are and whether they were performed. The 
learned Judges referred to the case in 
Inderan Velungypooly Taver v. Ramaswamy 
Pandia Talavar (1), but distinguished it on 
the ground that before their Lordsbips of 
the Privy Council « question of inheritance 
was involved. They then distinguished the 
ease’ in Brindabun Chandra Kurmokar v. 
Chundra. Kurmokar (2) to which case also 
reference has already been made in -this 
judgment and they remarked that: 

“In that case, however, there appear to have been 
findings by both lower Courts with regard to the rites 
and ceremonies performed at the alleged marriage, 
and on those materials the Judges of this Court who 
heard the case were able to arrive at an independent 
opinion and ata finding reversing the findings of 
bothlower Courts. In this casethere are absolutely 
no materials to enableus to come to any finding on 
this point.” ga vo Me 

In considering the question of presump- 
tion the learned Judges at p. 50f observed 
as follows : 

“However much such a presumption may be taken as 
rightly arising in cases involving questions of in- 
heritance so as to avoid illegitimacy, we cannot agres 
that in a case like the present it could have the effect 
which the learned Pleader for the respondent would 
wish us to give it. Inthis case the validity and 
legality of the marriage is one of the essential points 
in issue, and we cannot hold that we are entitled to 
presume from the mere finding that the marriage was 

(7) 46 B 871; 65 Ind. Cas, 602; A I R 1922 Bom. 32; 
24 Bom. LR. ; T 

(8) 28 03750 WN 195. . 
“*Pags of 46 B.Ed] . 7 
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celebrated, that all the rites àrid ceremonies neċessary 
to constitute a legal and valid marriage were per- 
formed. On. this point the lower Court should have 
come to a distinct finding.” . 

The above case was followed by a learned 
Jndge of the Rangoon High Court in 
Rampiyar v. Deva-Ram (9). The plaintiff 
had sued for restitution of conjugal rights 
and the defence was that there had never 
been a marriage or the pretence of a mar- 
riage. ‘It was held that when, ina. suit for 
restitution of conjugal rights, the validity 


of the marriage itself is disputed, the Court . 


must find specifically what, according ‘to 
the customs of the caste to which the parties 
belong, are the rites and ceremonies neces- 
sary to constitute a legal marriage and 
whether in the particular case they were 
performed. In Ram Harakash v. Jajarnath 
(10), the mcther of a Brahman girl aged 9 
had given her in marriage to aman be- 
tween 25 and 30 years of age without 
obtaining the consent of the girl’s paternal 
uncle to the marriage. The paternal uncle 
thereafter managed to obtain a certificate 
of guardianship and then secured . posses- 
sion of his minor niece by applying to the 
District Magistrate under s. 552, Criminal 
Procedure Code. Thereafter the husband 
of the girl sued for a declaration that she 
was his wedded wife and also for a decree, 
granting restitution of conjugal rights. The 
paternal uncle denied the fact of marriage, 
and also pleaded uachastity on the part of 
the girl's mother. The trial Court found 
that the marriage had taken place and had 
been solemniséd with due performanée. of 
the rites enjoined by the Shastras. It gave 


the plaintiff a declaratory decree, while , 


dismissing the claim for restitution of con- 


jugal rights on the ground of immaturity. 


of age. That decision was reversed by 
the lower Appellate Court. It was held 
by a Bench of this Court that, it not being 
alleged or ‘proved that the marriage was 


vt 


performed by force or fraud, the doctrine . 


of factum valet would apply and the, mar- 
riage was valid. At p. 829*, however, the 


learned Judges, in discussing the principle. .. 
cf factum valet, gave utterance to the fol- ` 


lowing observation ; , = 

“In order to attract the application of the doctrine 
of factum valet the essential conditions which must 
be present in the case are : (1) that the marriage was 
performed between two people belonging to the same 
caste or to certain recognised sub-divisions of the 
said caste ; (2)that these two people did not stand 
to each other as relations within the prohibited 


degrees; and (3) that the marriage was performed with 


9) 1 R 129; 76 Ind. Cas, 475; A I R 1923 Rang. 202. 
“(109 
asa) AL J 816; Ind. Rul. (1931) All, 609. 
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the essential ceremonies, including the final ceremony 
of the saptapadi." 

When asuit is instituted for a declara- 

tion that acertain lady is the wife of the 
plaintiff, the declaration sought for is that 
she is his lawful wife. It seems to me, 
therefore, that when the factum of marriage 
and alternatively its validity are denied, 
as in the present case, itis the duty of the 
soi-disant husband to prove not only that a 
marriage was performed, but that it was 
validly and legally performed. In a suit 
‘of this character, i.e., in a suit for a de- 
claration that a certain person is the wife 
of the plaintiff, the validity and legality 
of the alleged marriage are of the very 
essence of the case. In the present suit, 
as I have already said, the fact of mar- 
riage was clearly denied, and defendants 
Nos. 6and7 further denied the legality 
of any marriage which might have taken 
place, for in para. 1 of their additional 
pleas they state: “She is not his wedded 
wife in any case.” Since the Courts below 
did not think it incumbent upon them to 
consider the legality of the alleged mar- 
riage, it is necessary to remand the case to 
the lower Appellate Court and obtain a 
finding on the point. I accordingly remand 
the case under O LI, r. 25, Civil Pro- 
cedure Code, tothe lower Appellate Court 
with a direction to try the following issue. 
“Whether such ceremonies as are regarded 
as essential in the caste to which the parties 
belong were performed and whether the 
marriage was such as would be recognized 
as Valid among members of this caste.” 
_ The parties will be at liberty to adduce 
such further evidence as may be available 
to them onthe above issue. The finding 
should be returned within two months. 
Thereafter the usual ten days will be al- 
lowed for objections. 


D. Case remanded. 


Saale 
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ZIA-UL-HASAN, J. 

‘“MANGALI PRASAD—CrgpiTor—APPELLAN 


i VETSUE 
Dr. ZAFAR HUSAIN AND ANOTHER 
——INSOLVENT—RECEIVER— RESPONDENTS 

Provincial Insolvency Act (V of 1920), 6. 28 (5)— 
Insolvency of lawyer—His books, whether can be taken 
possession of by Official Receiver. 

On an insolvency of a lawyer his books tan be 
taken possession of by the Official Receiver. 
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Mis. C. A. against the order of the District 
Judge, Lucknow, dated May 28, 1935. i 

Mr. B. K. Dhaun, for the Appellant. 

Judgment.—This is a’ miscellaneous 
appeal against an order of the learned 
District Judge of Lucknow, dismissing under 
O. XLI, 1. 11, Civil Procedure Code, the | 
applicant’s appeal against an order of the 
Insolvency Court. 

The insolvent in this case is a lawyer and 
some books belonging to him were taken 
possession of by the Official Receiver but 
they were ordered to be released by the 
Insolvency Court and this order was 
upheld in appeal by the learned Disirict 
Judge, 

Section 28 (5) of the Provincial Insolvency 
Act lays down that the properiy of the 
insolvent fcr the purposes of the section 
(that is, for being taken over by the Court 
or the Receiver) shall not include eny prop- 
erty which is exempted by the Code of 
Civil Procedure or by any enactment for 
the time being in force from liability to 
attachment and sale in execution of a decree, 
so that all property other than that referred 
to in this sub-section must be deemed to 
come under sub-s. (1) of s. 28. The proviso 
to s. 60 (1) of the Code of Civil Procedure 
mentions the different kinds of property: 
which are exempted from liability to 
attachment and sale but books belonging 
toa lawyer donot appear to come under ° 
any of the cls. (a) to (p) of that proviso. 
Nor do they appear to have been exempted 
under any other law from attachment and 
sale. The order of the return of the books 
to the insolvent was thus illegal and should ` 
be set aside, 

The appeal is, therefore, allowed with 
costs and the Insolvency Court’s order set 
aside. 


D. Appeal allowed. 


—— ee 
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Bennet AND Ganca Nata, JJ, 
MOHAMMAD WAHID KHAN—Afpetroant 


Versus 
DISTRICT BOARD, BAREILLY— 
OpposITE Party. 

Ferries=Private and public ferries, distinction 
—Private ferry, whether can be immovable property 
—Right to collect tolls, whether immovable property 
~=Suit to recover possession of pate ferry unde~ 
3. 9, Spectfic Relief Act (I of 1877)—Maintainabili- 
ty. 
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. As regards ferries,a distinction must be drawn 
between a public ferry and a private ferry, A 
private ferry may be appurteriant to immovable 
property and may be immovable property, and in 
fact it would be difficult to conceive a private 
ferry which was not immovable property. On the 
other hand the lessee of a public ferry under s. 8, 
Northern Indian Ferries Act, is merely the lessee 
of the tolls of a public ferry. The public ferry re- 
mains in the possession of the publie authorities 
and all that is let is aright to collect the tolls of 
that public ferry such a right to collect tolls is in 
no way immovable property and such lessee cannot 
recover possession under s, 9, Specific Relief Act. 
Mis. Case from a reference submitted by 
the Munsif, Hawali, Bareilly, through District 
Judge, Bareilly, dated September 6, 1935. 
Mr. M. H. Faruqi, for the Applicant. 
Mr. G. S. Pathak, for the Opposite Party. 
Order.—This is a reference by the Civil 
Court, the Munsif of Hawali, Bareilly, in 
regard to a certain issue No. 3 (a): “Is 
the suit under 8. 9, Specific Relief Act, 
maintainable in respect of ferry rights to 
collect toll on the river?” The plaintiff 
is a lessee for a period of three years from 
the District Board, Bareilly, and plaintiff 
claims under s. 9, Specific Relief Act, to 
recover possession of the ferry from the 
District Board. The plaintiff alleged that 
during the continuance of his lease the 
Distric: Board dispossessed him. On behalf 
of the plaintiff reference was made to 
Krishna v. Akilanda (1). That was a case 
where the owners of immovable property 
had a claim toa right cf ferry and it was 
held that such a claim amounted to im- 
movable property within the meaning of 
s. 9, Specific Relief Act. That section 
states: . ; 
“If any person is dispossessed, without his con- 
sent, of immovable property otherwise than in due 
course of law, he or any person claiming through 
him may; by suit recover possession thereof not- 
withstanding any other title that may be set up 
in such suit.” 


Now “immovable property” for the pur- : 


pose of this Act -is defined in the General 
Clauses Act, s. 3 (25) which says : 

“ ‘Immovable property,’ shall include land, benefits 
to arise out of land, and things attached to the 
earth, or permanently fastened to anything attached 
to the earth.” oe E 

Now the rights of the plaintiff admit- 
tedly arise from the lease from the District 
Board of Bareilly. This leasé is under s. 8, 
Northern Indian Ferries Act (Act XVH of 
1878) which states : i 

“The tolls of any public ferry may from time to 
time be let by public auction for a term not exceed- 
ing five years.” 

The thing which islet under this sec- 
tion is not the ferry but merely the tolls. 


The plaintiff, therefore, is merely the 


(1) 13 M. 54. 
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lessee of the tolls of a ferry. Now as re- 
gards ferries a distinction must be drawn 
between a public ferry and a’ private 
ferry. A private ferry as held in the 
Madras ruling may be appurtenant to im- 
movable property and may, as held in that 
ruling, be immovable property, and in fact 
it would be difficult to conceive a private 
ferry which was not immovable property. 
On the other hand the lessee ofa public 
ferry under s. 8, Northern Indian Ferries 
Act, is merely the lessee of the tolls of a 
public ferry. The public ferry remains in 
the possession of the public authorities and 
all that is let is aright to collect the tolls 
of that public ferry. Learned Counsel has 
failed to show any ruling where it has ever 
been held that such a right to collect tolls 
is in any way immovable property. We. 
consider that the rights of the plaintiff as 
a lessee do not amount to immovable pro- 
perty in any sense and accordingly that 
the plaintiff has no right of suit under s. 9, 
Specific Relief Act. Let the reference be 
returned to the Court below. The costs © 
of this Court will be received by the defen- 
dant from the plaintiff. 
D. Order accordingly. 





ALLAHABAD HIGH COURT 

Execution Second Civil Appeal No. 1215 

i of 1934. 
September 7, 1936 
BENNET, J. p 
Musammat GULAB DEVI—JUDGMENT- 
i - DEBTOR——ÅPPELLANT 
versus 
Kunwar ABDUL GHAFUR KHAN— 
AND OTHERS ~ DECREE-HOLDERS — 
RESPONDENTS. ` 

Agra Tenancy Act (III of 1926), ss. 248 (3). 219— 
Execution of decree under Act—Order in appeal—No 
second appeal is competent —Practice—Second appeal 
—Distinction between second appeal and revision 
—Wrong decision, whether ground for revision. 

No second appeal lies from an order passed in 
appeal in execution of a decree under the Agra 
Tenancy Act. Nand Kishore v. Makhan Lal (1) and 
Mubarik Hassan v Ishri Prasad (2), relied on, 

‘One distinction between a second appeal and a 
revision is that an error ‘of law can form a ground 
for a second appeal, but in general an error of law 
cannot form a ground for a revision. 

Jurisdiction to decide the appeal which the lower 
Court has before it includes the jurisdiction to 
decide wrongly as well as jurisdiction to decide 
rightly. The fact that the Court below may have 
decided wrongly is no ground for interference in 
revision. 

Messrs. K. N., Agarwala and Jagat 
Behari Lal Agarwal, for the Appellant. 

Mr. P. M. L. Verma, for -the Respondents,- 

Judgment.—This is an execution second. 
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appeal by Musammat Gulab Devi, judg- 
ment-debtor, whose objection has been dis- 
missed by the two Couris below. The 
opposite party are the decree-ho'ders. The 
opposite party had obtained a decree in the 
Revenue Court on November 9, 1921, 
against Musammat Gulab Devi. Various 
proceedings in execution followed and the 
question before ihe Court below in first 
appeal was whether a certain app'ication 
for execution, dated July 31, 1933, was or 
was not time-barred. The decision on this 
point involved ihe decision as to whether 
a certain application for restoration of 
March 4, 1927, was a step in-aid of execu- 
tion and as to whether a certain application 
for execution of January 28, 1927, was a 
valid application in execution although it 
was not signed by all the heirs of the origi- 
nal decree-holder. The Court below has 
come to a decision contrary to Musammai 
Gulab Devi on these points and therefore 
she has brought a second appea’. A pre- 
liminary objection is taken that no second 
appeal lies. The original decree was under 
the-Agra Tenancy Act, and therefore that 
Act governs the procedure. Under s. 249 
of that Act no appeal shall He from any 
order passed in appeal, and clearly the 
order of the lower Court was one passed in 
appeal. For the appellant it was contend- 
ed that the order of the lower Court would 
amount to a decree. Itis true that in the 
Civil Procedure Code, s. 2 (2), “decree” is 
defined to include the determination of any 
question within s. 47, Civil Procedure Code. 
But the section proceeds: 

“But it shall not include (a) any adjudication from 
which an sppeal lies as an appeal from an order." 

Now s. 248 (3), Tenancy Act, states that 
an appeal shall lie from an order mention- 
ed in s. 47, Civil Procedure Code. Accord- 
ingly -therefore the appeal lay to the lower 
Appellate Court as an appeal from an order 
and not as an appeal from a decree. There- 
fore under s. 249 no second appeal can lie 
from the order of the Court below. This 
view has been held twice by learned 
Judges of this Court in Nand Kishore v. 
Makhan Lal (1) and Mubarik Hassan v. 
Ishri Prasad (2). I hold, therefore, that no 
second appeal lies. Some argument was 
made that I should examine this order of 
the Court below in revision. One distinc- 
tion between a second appeal and a revision 
is that an error of law can form a ground 


for a second appeal, but in general an error 
(1) ATR 1934 All. 192; 149 Ind. Cas. 532; L R l4 
A ates) A Led Bree ‘bet 917. 
(2) ( f: ; Ind. Cas. 971; A T R1936 
All 451 1936 A L R 690; 9 RA 104. 
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of law cannot form a ground for a revision. 
Section 115, Civil Procedure Ccde, lays 
down that a revision lies where the Court 
below has exercised jurisdiction not vested. 
in it by law or has failed to exercise juris- 
diction so vested or has acted in the exer- 
cise of its jurisdiction illegally or with 
material irregularity. There was nothing 
illegal or materially irregular dene or 
alleged to have been done in the exercise 
of jurisdiction by the Court below. All that 
is alleged is that it made an error of law 
and alsoan error of fact in its decision; 
that is, that it decided that certain ap- 
Plicaticns saved limitations because they 
were validly made, and it is contended 
that they were not validly made. Juris- 
diction to decide the appeal which the 
lower Court had before it included the 
jurisdiction to decide wrongly as well as 
jurisdiction to decide rightly. The -fact 
that the Court below may have decided’ 
wrongly is not any ground for interference 
in revision and accordingly there is no 
ground in the grounds of second appeal 
which would afford a ground for interfer-' 
ence in revision. I dismiss this second 
appeal with costs. 
D. Appeal dismissed. 


——— 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Second Civil Appeal No. 47-18 of 1936 
August 1, 1936 
MIDDLETON, J. O. AND MIR AHMAD, A. J.C. 
GHULAM MUHAMMAD AND OTHERS— 
APPELLANTS 
versus 
DIN MUHAMMAD— RESPONDENT 

Muhammadan Law—Gift—Revocation—Gift by 
registered deed to sister's son—Right of donor to sue 
for cancellation. 

A Muhammadan donor who has made a gift of 
land in favour of his sister's sons by a registered 
deed can revoke it and has every right to aek the 
Court tocancel the gift irrespective of the fact whe- 
iher the document was written under undue influence 
ornct, - g 


S. C. A. against an order of the 3rd 
Additional Judge, Peshawar, dated February 
7, 1936. 

Mr. Charanjit Lal, for the Appellants. 

Mr. Chela Ram, for the Respondent. 

Mir Ahmad, A.J. C.—By a registered 
deed dated October 12, 1934, Din. Muham- 
mad gifted 20 kanals 7 marlas of land to 
his sister's sons Ghulam Muhammad, Agha 
Muhemmad, Tila Muhammad, Sher Muham- 
mad and Mian Muhammad. On Jan- 
uary 24, 1935, Din Muhammad brought 
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the present suit for a declaration that 
the gift deed was null and void. He 
alleged in the plaint that he was ill and 
was taken. by his sister to her house, that 
during his illness he executed the docu- 
ment. under undue influence of his sister’s 
family, that after he had completed the 
document, he was turned out of the house 
and that on his recovery he obtained a 
copy of the deed and finding that he had 
given away all his valuable property to 
the donees, he instituted the suit. He 
alleged that he had a wife and ason and 
that he had no reason whatsoever for 
transferring his land tohis distant rela- 
tions. ji - 

The trial Judge dismissed the suit. He 
pointed out that the plaintif had gone 
tothe Registrar and voluatarily registered 
the document. He, therefore, concluded 
that it was not executed under any undue 
influence or during serious illness. He 
held that possession passed to the donees 
because their father already held the land 
on.a long lease and his agreeing to be 
the lessee of the donees was’ enough to 
put them into possession. Plaintiff fled an 
appeal in the District Court, Peshawar. The 
learned 3rd Additional Judge disagreed 
with the trial Oourt. He was of opinion 
that the gift was executed under undue 
influence, that possession was not given, 
and that therefore, the document was 
invalid. Thedonees have come upon fur- 
ther appeal. In our opinion the plea of 
undue influence has not been made out. 
The faci remains that the donor himself 
appeared before the Sub-Registrar and reg- 
istered the document. It is not noted in the 
endorsement that he was ill, and therefore, 
the whole story of the document having been 
executed during illness and under undue 


influence falls to the ground. Again, pos- ` 


session has passed tothe donees because 
“the land was held by their father as a 
lessee and after the document was regis- 
tered, the latter attorned to them: as such. 
The two Courts below have, however, over- 
looked the position that according’ to 
Muhammadan Law every gift is revocable 
except in certain circumstances which 
have been given by Mulla in his principles 
of Muhammadan Law, Edn. 9, on p. 124. 
Paragraph 140 runs as follows: 

Revocation of gifts.—A gift may be revoked by the 
donor at any time before delivery of posesssion. Ths 
reason. is that before delivery there is no complete 
gift at all. A gift may bs revoked (Explo. 2) even 
after delivery of possession, except in the following 
eases: (1) When the gift is made by a husband to his 
wife or by a wife to her husband; (2) When the done 
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1s related to the donor within the prohibited degrees: 
(3) When the donee is dead; (4) When the thing 
given has passed out of the donee’s possession by 
sale, gift or otherwise; (5) When the thing given- 
is lost or destroyed; (6) when the thing given 
has increased in value, whatever be the cause of, the 
increase; (7) When the thing given is so changed 
that it cannot be identifed, as when wheat is convert- 
ed into flour by grinding; (8) When the donor 
has received something in exchange (iwaz) for the 
gift. 

Explanation (1)—A gift may be revoked by the 
donor, but not by his heirs after his death. 

Explanation (2)—-Once possession is delivered, 
nothing short ofa decree of the Court is sufficient 
to revoke the gift. Neither a declaration of 
revocation “by the donor nor even the institution 
of a suit for resuming the gift is sufficient to 
revoke the gift. Until a decree is passed, the donee 
is entitled to use and dispose of the subject of the 
gift.” 5 i 

This statement of law is based on pas- 
sages in Hedaya, p. 485, and Baillie's 
Digest, pp. 533-537. The case before us 
does not fall under any of the categories 
which are excepted and consequently Din 
Muhammad had every right to ask the 
Court to cancel the gift irrespective of the 
fact whether the document was written 
under undue influence or not. On this 
ground we maintain the judgment of the 
lower Appellate Court and dismiss the 
appeal with costs. | 

N. Appeal dismissed, 


| ALLAHABAD HIGH COURT. 
Execution First Civil Appeal No. 517 
of 1932 
September 3, 1936 
Bennet AND Ganca NATE, JJ. 
Firm RAM KUMAR-RAMESHWAR 
LAL—APpPrELLANT 
VETSUS 
PREM SUKH DAS AND otuzrs— 
RESPONDENTS. i j 

Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 53, 0. XXXIV, r 5 (2), and 0. XXII, r. 10— 
Attachment of preliminary mortgage decree—Attach- 
ing decree-holder, if can apply for final decree— 
Attachment, whether amounts to assignment, etc., with- 
in O. XXII, r. 10. 

Rule 53, O. XXI, cl. (1), Civil Procedure. Code, 
applies to the case of a decree which is either for 
the payment of money or for sale in enforcement of 
of a mortgage or charge. A preliminary decree 
does not come under this clause. A preliminary 
decree which is attached. cannot be regarded 
as one for the payment of money or for sale in en- 
forcement of a mortgage or charge nor is it capable 
of execution. Consequently, when a person attaches 
a preliminary mortgage decree, he has no locus standi 
to apply for final decree nor does the mere attach- 
ment of a decree amount to an assignment, creation 
or devolution of eny such interest as is mentioned’ 
in cl. (1), r. 10, O. XXII, Oivil Procedure Code: 


Ex. F. C. A. from the decision of the Sub- 


Judge, Gorakhpur, dated August 8, 1932, 
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. Messrs. K. Varma and Rama Shankar 
Prasad, for the Appellant. 

Messrs. Shiva Prasad Sinha,G. Agarwala, 
Ambika Prasad Dube and K.N. Agarwala, 
for the Respondents. 

Judgment.~—This is an appeal by an 
attaching -decree-holder and arises out of 
an application made by him for the pre- 
paration ofa final decree. The appellant 
had a simple money decree against Messrs: 
Ram leo Rang Lal. Messrs. Ramdeo Rang 
Lal had a preliminary mortgage decree 
which they had obtained in Suit No. 187 of 
1925. The appellant attached it and appli- 
ed for the preparation of final decree. The 
lower Court has dismissed the application 
on the ground that he had no locus standi 
to apply for the preparation of a final 
decree. We think the learned Subordinate 
Judge was quite right. The appellant pur- 
poris lo ceme under O. XXI, r. 43, Civil 
Preeedure Code. It does not apply to the 
present case. Rule 53, O. KAT, cl. (1), 
applies {othe case of a decree which is 
either for tre payment of money or for sale 
in enforcement of a mortgage or charge. 
The prelimninary decree docs not ceme 
under this clause. The preliminary decree 
which has been attacked cannot he regard- 
ed as one for the payment of money or for 
sale in enforcement of a mortgage or charge 
nor is it capable of execution. The learned 
Counsel has also relied on O. XXII. r. 10, 
Civil Procedure Code. Rule 10 Jays down : 

“In other cases of assignment, creation or de- 
volution of any interest during the pendency of a suit, 
the suit may, by leave of the Court, be ecntinued by 


or against the person to or upon whom such inter- 
est has come or devolved.” 

The mere attachment of a decree does 
not amount to an assignment, creation or 
devolution of any such interest as is men- 
tioned in cl. (1), r. 10, O. XXII, Civil Pro- 
cedure Code. This clause also does not, 
‘help tke appellant. An application for the 
‘preparation of final decree can be made 
-only under O. XXXIV, r. 6, el. (2), Civil 
Procedure Cede, which lays down: 

“Where such payment is not so made, the Court 
“shall on application made in that behalf by the 
plaintiff, pass a decree that the mortgaged property 
‘or a sufficient part thereof be sold and that the 
‘proceeds of the sale be dealt with as is mentioned 
mr. 4,” 

The appellant has no locus standi to ap- 
ply under this clause for the preparation of 
‘a final decree. There is no force in the 
-appeal. It is, therefore, ordered that it be 
-dismissed with costs, 

De 


Appeal dismissed. 
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OUDH CHIEF COURT. 
First Civil Appeal NG. 54 of 1934 


an 
Second Civil Appeals Nos. 87 and 88 of 1934 
August 27, 1936 
Srivastava, C. J. AND Z1s-UL-Hasan, J. 
RAM KHELAWAN AND ANOTHER 
—PLAIntires —APPELLANTS 
; versus as 
Hon. Sır Raja RAMPAL SINGH 

AND oOTHERS—DEFENDANTS— ResPoNDENTS 

Oudh Sub-Settlement Act (XXVI of 1666), r. 10— 
Claim to under-proprietary rights — Proof needed— 
Held, on facts that the claimant was entitled to 
under-proprietary rights—Civil Procedure Code (Act 
V of 19064, s. 100—Second appeal as to legal inference 
from findings of fact—Maintainability. F 

In order to make out a claim for under-proprietary 
rights the plaintiffs whose ancestors were the zamin- 
dars of a village before it was included in the 
sanad of atelugdar have to prove (a) that his ances- 
tors held the plots in suit astheir sir when they 
were in possession of the village as proprietors and 
(b) that they retained possession of the said plots at 
some time since February 18, 1844. 

Held, on facts that the above conditions should be 
presumed to have beer satisfied in the case cf such of 
the plots as were recorded in the name of the claimant's 
ancestors at the time of the first regular settlement 
so that the claimant was an under-proprietor and 
not gubzadar in those plots. : 

Although a third Court cannot entertain an appeal 
upon any question as to the soundness of findings of 
fact by a second Court, it can nevertheless adjudi- _ 
cateas matter of law upon the soundness of the 
conclusions which have been derived from those 
findings. Ram Gopal v. Shamskhatun (6) and Dhanna 
Mal v. Moti Sagar (7), referred to. [p. 236, col. 2.] 


S. C. A. against the decree of the Addi- 
tional Subordinate Judge of Bara Banki, 
dated March 21, 1934. 


Mr. K. Zaman for Messrs. M. Wasim and 
Ali Hasan, for the Appellants. 

Mr. R. K. Dhaon, for Respondent No. 9. 

Judgment.—These three appeals arise 
out of three suits for a declaration that the 
plaintiffs were the under-proprietors of the 
Jands in dispute in their respective suits. 
Oneof these suits No. 31-64 of 1933 was > 
instituted in the Court of the Subordinate 
Judge of Bara Banki and the other two 
suits Nos. 12 and 13 of 1933 in the Court 
of the Munsif of Fatehpur at Bara Banki. 
The plaintiffs in the three suits were differ- 
ent but they all belong to the same stock 
and are descended from a common ances- 
tor. The defendants in all the suits are the 
same. They are the trustees ofthe Suraj- 
pur estate. Raja Pirthipal Singh, Taluqdar 
of the estate, was also joined with them 
as a respondent in this Court in all the ap- 
peals. 

The following pedigree, the correctness 


_ of which is no longer in dispute, will be 
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helpful in elucidation of the facts of these cases. 








CHUTTAR BABA | - 
| ; TT 
Chait Ram -> Parasram Semeri ` Kallu 
| | 
l | Raghunath Mohan Sundar- 
Madan Debi Prasad | {= ; 
| | Baldeo Sohan ‘Sadhai 
Tika Ram Moti Lal | 
| 
Bakhtwar Parshadi oe sear | | | 
l Ram Deen Hira Lal, Ohandi, Gaya Deen 
Sheo Deen Fursat died issueless. died 
i | issueless. Dwarka 


l 
ain 


| | 
Gaya Deen, Kunj Behari 


ees an 
Bechu Sheo Prasad 





Ram Dularey. 








alive. Lal, alive. TAA i 
| l- Oudh, Sarabjit, Tiloki, Duryodhan, 
Ram Sahai Salik, Behari. alive. alive. alive, - 
|| died issueless. 
Bhagwan Din | 
AAN j | | 

Sarabjit (alive.) J ‘patna Wi Suchit, Ram Bali, Bindhe Lachmi Prasad, 
died died died plaintiff No 2 
issueless. issueless. issueless. (in suit No, 31-64 

i of 1933.) 

Ram Khelawan, 





E a na N ENA 


| { | 
Kenshi Ram Durga Prasad Jawahir singh Bhawani Din 


died issueless 





(plaintiff No. 1 
in sujt No. 31-64 of 1933, 


. | Betis 


Sheo Charan : 
Gaya Dutt, Ajodhia Prasad, 
died issueless. died issueless. 


pn 











| 
Ram Rattan Parmeshwar, Mathura Prasad, Lalta Prasad, 
died issueless, died issueless. died issueless, 





| 


|| i | 
Kundan Lal, Chottey Lal, 


plaintiff (in suit 
Nos. 12 and 13 of 1933.) 


l ag |; 
Parag Ram Dutt, 
- died issueless. 





(alive.) 


| 
Sheo Dutt, Gur Dutt;. 
died issueless. died igsueless. 





| ` 


| | | 
Bansi Lal, Partap, Ram Dhani, 
(died issueless.) (plaintiff No. 2 (died issueless.) 
: . ‘in suit No. 12 of 1933.) à 


The case of the plaintifs was that their 
ancestors were the old zamindars of village 
Baghaura, that at the first regular settle- 
ment the village was included in the Suraj- 
pur Taluga with the result that they were 
dispossessed of their zamindari right. How- 
ever the plaintifis and their ancestors have 


all along been and are still in possession 
and occupation of their sir lands. lt was 
further alleged that Ram Sahai as repre- 
senting one branch of the family had ob- 
tained a decree from the Settlement Court 
for under-proprietary rights in respect of the 
sir land held by his branch and that simi- 
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larly Sarabjit and others representing an- 
other branch had been declared under-pro- 
prietors by the Court of the Judicial Com- 
missioner of Oudh in respect of the sir lands 
possessed by them. They complained that 


recently thedefendants had instituted pro-- 


ceedings in the Revenue Courts for enhance- 
ment of rent in respect of the sir lands in 
their possession alleging them to be qabza- 
dars. The objections made by them having 
been unsuccessful, they instituted the pre- 
sent suits basing their cause of artion on 
the orders passed by the Revenue Courts. 
They alleged thatthe lands in suit ‘were 
their sir lands and claimed a declaratory 
decree to the effect that they were the under- 
proprietors and not qabzadars of the lands 
in suit. The defendants denied that the 
lands in suit were the sir lands of the plaint- 
ifs and pleaded that they had no under- 
proprietary rights in the said lands. The 
trial Courts held that the plaintiffs had fail- 
ed to substantiate their claim to under-pro- 
prietary rights and dismissed ‘he suits. The 
decision of the Munsif in two of these suits 
. which were tried by him have been affirm- 
ed on appeal by the Additional Subordi- 
nate Judge of Bara Banki. Hence these ap- 
peals. 

These cas2s are practically on all fours 
with the case of Kamta Prasad v. Raja 
Pirthipal Singh, (1936) O. W. N. 545 (1) re- 
cently decided bya Bench of this Court of 
which one of us was a member in which it was 
held that Ram Dulare, son of Dwarka, was 
an under-proprietor and nota gabzadar of 
the lands recorded in the possession of his 
ancestors at the first settlement. We have 
satisfied ourselves that all the relevant docu- 
ments which were produced in the case 
just mentioned have also been produced in 
the cases now before us. There is nothing 
to distinguish the present cases from that 
case and we are accordingly of opinion, that 
the principles laid down in that case must 
govern the decision of these cases also. 

Suit No. 31-61 of 1933 has been decided 
by the Additional Subordinate Judge of 
Bara Banki sitting as a Court of original 
jurisdiction. The same officer has decided 
the appeals against the decisicn of the Mun- 
sif in suits Nos. 12 and 13 of 1933, sitting 
asa Court of first appeal. 

Tt has been found that the pedigree stat- 
ed above has been established and that 
the ancestors of the plaintiffs were the za- 
mindars of the village Baghora before the 
annexation. These facts have also not been 


1) (1936) O W N 515; 162 Ind, Cas, 738; 1936 OLR 
310) ER O 407; A I R 1936 Oudh 29° 
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disputed before us. Butin order .to make 
out a claim for under-proprietary righis the 
plaintiffs have to prove further (a) that they 
held the plots in suit as their sir when they 
were in possession of the village as pro- 
prietors, and (b) that they retained posses- 
sion of the said plots at some time since 
February 13. 1844. The learned Additional 
Subordinate Judge was of opinion that these 
two elements necessary for making out a 
claim to under-proprietary rights had not 
been established. 

The earlier history of these cases is iden- 
tical with the earlier history of the cese in 
Kamta Prasad v. Raja Pirthipal Singh 
(1936) O. W. N. 545 (1), with the necessary 
alterations in the names it may be briefly 
summed up in the words used in Kamta 
Prasad v. Raja Pirthipal Singh (1936) O. W. 
N. 545 (1), as follows— 

The ancestors of the plaintifis were ad- 
mittedly the former proprietors of village 
Baghora. Their claim for sub-settlement 
of the village was dismissed because the 
village had been already included in the 
sanad of the talugdar, but they were allow- 
ed to make a claim for sir lands in their pos- 
session. Ram Sahai of the branch of Paras 
Ram made such a claim and obtained a 
decree for under-proprietary rights from the ` 
Settlement Court in respect of his sir lands. 
The sons of Sheo Prasad of the Branch of 
Sumeri were also declared under-praprie- 
tors of the sir lands in their cultivation by 
the Judicial Commissioner of Oudh in 1914. 
It might be added that recently Ram 
Dulare son of Dwarka of the branch of Kallu 
has also been declared an under-proprietor 
of the plots which were found to be under 
his cultivation at the first regular settle- 
ment. The question is whether the plaint- 
ifis who represent the branch of Sumeri 
and Chet Ram are similarly entitled to 
under- proprietary rights in the landsin their 
cultivation or whether their rights are infe- 
rior to the rights adjudged in respect of 
lands similarly situated inthe possession 
of the representatives ofthe other branches. 
The only facts which need be noted with 
special reference to the present cases are 
that the plaintiffs in these cases also have 
from time to time been making mortgages 
with possession of these lands without any 
objection by the taluqdar and have also 
been holding the lands for ell these rears 
since the time cf the first regular settlement 
without any change in their rent. It is also 
worthy of note that in two of these cases, 
namely suits Nos. 31-64 and 12 of 1933 notices, 
of; ejectment were issued by the talugdar 
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in respect of the lands in suit. They were 
contested on the ground that the plaintiffs 
were not tenants but held the lands 
as sir. These notices were cancelled with 
the remark that on a summary inquiry it 
was not. proved that the plaintiffs were ten- 
anis, rather it was fcund that they were 
old zamindars. In tke third case no. at- 
tempt has ever been made to eject them. 
Thus the following remarks made in Kampta 
Prasad v. Raja Pirthipal Singh, (1936) 0. W. 
N. 545 (1), fully apply mutatis mutandis to 
two of the present cases in which the notices 
of ejectment were cancelled :— : 

“It may be noted that in those days it wa: 
usual for the Revenue Courts in suits in which a 
notice of ejectment was contested on the. ground 
that the claimant possessed proprietary or nnder- 
proprietary rights to decree the suits on a finding 
that he was not a mere tenant, if the Court was 
of opinion that a prima facie case for proprietary 
or under-proprietary rights had been made out. 
It was repeatedly held in the old Judicial Com- 
missioner’s Court that such a finding gave the talug- 
dar & cause of action fora suit in the Civil Court 
for a declaration that the claimant did not possess 
any proprietary or under-proprietary rights, e. g. 
Amrit Lal v. Jang Bahadur Singh, (1911) 14 O.C. 
196 (2). This view held sway till 1923 when it was 
overruled by their Lordships of the Judicial Com- 
mittee in Mohammad Mumtaz Ali Khan v. Mohan 
Singh, (1923) L. R. 50 1. A., 202 (3). But during this 
long period of 1880 to 1923 no such suit was 
instituted by the talugdar against Ohandior after 
him against Dwarka Prasad or his son Ram Dulare 
as he should have done if according to the view 
of law prevailing at the time he had questioned 
their right as under-proprietors. 
this only asan evidence of the taluqdar’s conduct 
and not as in any way debarring him from dis- 
puting the plaintiff's claim in the present suit.” 

The Counsel for the respondents has 
questioned the correctness of the observa- 
tions quoted above. He has argued that 
decisions of Revenue Courts cancelling a 
notice of ejectment on the ground that 
it appeared on a sun.mary inquiry that 
the plaintiff was not a mere tenant were 
never treated as implying that he possess- 
ed any proprietary or under-proprietary 
rights and were never recorded as afford- 
ing a cause of action for a declaratory 
suit by the taluqdar in the Civil Court. 
We feel constrained’ to say that the argu- 
ment is based on an ignorance of the earlier 
case-law of the province of Oudh. It is 
well settled that questions of proprietary 
or under-proprietary rights can be finally 
decided only by the Civil Couris. For 
this reason it used to be the common 
practice of the Revenue Courts in this 

(2) 14 O O 196; 11 Ind. Cas. 920. 

(3) 60 I A 202; 74 Ind, Oas. 476; A I R 1923 P O 118; 
214A LJ 757; 454 419; 26 O O 231; 45 M L J 623;9 
O&ALR 901,100 L J 383,19 L W 283; 390 LJ 
295; 28 O W N 840; 33 M L T321 (PO ear 
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prevince that whenever:the plaintiff in a 
suit to contest the n-tice of ejectment was 
found to claim any proprietary or under- 
proprietary rights, if the said Court ona 
summary inquiry was of opinion that a 
piima facie case in support of proprietary 
or under-proprietary righis was made 
out, they cancelled the notice merely with 
the finding that the plaintiff was some- 
thing more than a tenant. In case, how- 
ever, the plaintiff claimed himself to be 
atenant cf a higher class than a mere 
tenant-at-will the Revenue Courts had 
to determine the nature of the tenancy 
and did so after full inquiry into the 
matter. There was no question of a 
summary inquiry or a mere piima facie 
case being made out in such cases. For 
this reason the view which obtained in 
the province before the decision of the 
Judicial Committee in Mohammad Mumtaz 
Ali Khan v Mohan Singh, L. R. 50 I. A. 202 
(3) that tLe cancellation of notices of eject- 
ment hy the Revenue Courts in the former 
class of cases on a finding that the plaint- 
iff is pima facie more than a tenant 
constituted an adverse decision which 
gave the cause of ection to the talugdar 
for a declaration that he did not possess 
any proprietary or under-proprietary rights, 
see e. ga Maheshar Pershad v. Mohammad 
Ewaz Ali Khan,7 O. ©. 372 (4) and Thakur 
Chhatardhari Singh v. Bhagwan Din, 7 
O. ©. 187 (5). 

It was also argued on behalf of the res- 
pondents that on July 12, 1866, Bechu, 
the ancestor of the plaintiffs in suit No, 
31-64 of 1933, had executed a kabuliyat 
Ex. A-3 for one year in favour of the 
talugdar in respect of the lands in his 
cultivation which showed that he held the 
lands as a mere tenant. It may be noted 
that this kabuliyat was relied on by the 
alugdar in the suit for contesting the 
notice of ejectment and the Assistant 
Collector Teferring to it remarked as 
follows: - 

“The Court can place oo reliance on such kabuliyat. 
Such fictitious kabultyats were got included in 
the file by the zemindars. It bears no veufication, 
so that it may be taken as genuine, and even 
supposing thet such a list is correct, still it does act 
extinguish the zemindar's 1ight” (Exhibit 3), 

In the circumstances we are not prepared 
to place any reliance on it. . 

Two fanciful arguments which have only 
to be stated in order to be rejecied were 
also advanced by the Counsel for the. 
respondents against the plaintiffs in suit 


(4)70 0 372, 
(6700167. 


336 


No: 31-64 of 1933. One of them was 
that the plaintiffs were estopped under 
8. 116 of the Evidence Act from claiming 
under-proprietary rights and the other 
that the suit was barred by limitation. 
Section 116 has no application because 
even if we were to assume the plaintiffs 
to be tenants, their claim for under pro- 
prietary rights dces not constitute a denial 
of the taluydar being the proprietor and 


the landlord. Nor does any question of. 


limitation arise as the suit has been 
brought within six years of the order of 
the Revenue Court made in the proceed- 
ings for enhancement of rent. 

Lastly with reference tothe {wo second 
appeals it has been argued on behalf of 
the respondents firstly that the claim in 
the two suits which have given rise to 
those appeals was based merely on pres- 
cription and not on the provisions of the 
Oudh Sub-Settlemenit Act, and seccndly 
that the appeals were concluded by the 
findings of fact of the lower Appellate 
Court. We have examined the plaint in 
the two suits and have also been referred 
to the oral pleadings recorded in the two 
cases. It is true that s. 10 of the Oudh 
Sub-Settlement Act has not been specifi- 
cally mentioned either in tke plaints or 
in the oral pleadings but the facts neces- 
sary to make outa claim underthe pro- 
visions of s. 10 of the Oudh Sub- Settlement 
Act, namely, that their ancestors: were 
former talugdars and that they had all 
along been holding the lands as sir 
have been clearly stated in the plaints 
as well as in the oral pleadings. It was 
further added in the oral pleadings that 
the plaintifs had acquired _under-proprie- 
tary rights by prescription. We have no 
doubt that this was an additional ground 
set up in the oral pleadings and does 
not by any means exclude a claim under 
ie provisions of the Oud: Sub-Settlement 

ct. 

‘We have not been altogether free from 
doubt as regards the other argument 
based on s. 100 of the Code of Civil Proce- 
‘dure. We could not help feeling oppressed 
by the consideration of the hardship in- 
volved inthe plaintiff in these two appeals 
being denied the rights to which the repre- 
sentatives of other branches of the family 
have been held entitled because of the 
‘valuation of their lands being Jess and on 
“that account the matter coming to this Court 
in second appeal. However, after giving 
our best consideration to the matter we are 
of opinion that the respondents’ argument 
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on this point also must fail. In Ram Gopal 
v. Shamskhaton, L. R. 191. A. 228 (6) it was 
held by their Lordships of the Judicial Com- 
mittee that although a third Court cannot 
entertain an appeal upon any question 
as tothe soundness of findings of fact by 
a recond Court, it can nevertheless adjudi- 
cate asmatter of law upon the soundness 
of the conclusions which have been derived 
frem those findings. S milarly in Dhanna 
Mal v. Moti Sagar, L, R. 54 I. A. 178 (7) it 
was held that a finding by the District 
Judge that the tenancy was permanent 
was not binding uponihe High Court in 
second appeal as the question was one of 
the proper inference in law from the facts 
as found. We ere of opinion that In the 
present case also there is no room for dis- 
pute as regards the facts and the ques- 
tion is only whether those facts justified a 
‘presumption about tke two conditions 
mentioned in an earlier part of this judg- 
ment having been satisfed. It was held in 
Kamta Prasad v Raja Pirtht Pal Singh, 
(19386) O. W N. 545 (1) thatin the cireum- 
stances of that case it was justifiable for 
the Court to presume that the said condi- . 
tions had been satisfied in respect of such 
of the plots as were recorded in the name of 


‘the plaintiffs’ ancestor at the time of the 


first regular settlement. We have already 
stated thatthe facts of the present cases 
are identical with the facts of that case. 
They both deal with lands in possession of 
several branches of the same family. The 
earlier history is common to all the cases. 
We accordingly hold that in the present 
cases also the aforesaid conditions should be 
presumed to have been satisfied in the case 
of such of the plots in suit as were recorded 
in the names of the plaintiffs’ ancestors 
at the time of the first regular settlement. 

The khasra Ex. 14 and the jamabandi 
Ex. 19 show that Bechu and Sheo Prasad, 
the ancestors of the plaintiffs in Suit No. 
31-64 of 1933, were in possession of the fol- 
lowing plots of land out of the plots in 
suit: 109, 175, 180, 181, 186, 187, 172, 199-1, 
248-2, 696-1, 801, 1027; 1069, 1071, 1098, 
1099, 1112, 1113, 1141, 1192, 1213, 1216 and 
1215. 

Similarly Ex. 4 shows that Ajudhia Pra- 
sad, the ancestor of ihe plaintiffs in Suit 
No. 12 of 1933, was in possession of the fol- 
lowing plots out of the plots in dispute in that 
suit: 167, 2C0, 215, 220, 230, 353, 6&3, 686, 

(6) 19 I A228;20 C 93: 17 Ind. Jur. 3°; 6 Sar. 24 


< (1) 51 I A 178; 101 Ind. Cas. 355; 52 ML J 663; AIR 
1927 P © 102; 29 Bom, L R870; 31 C WN 677; (1927) 
M W N48 O). 
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693, 709, 727, 756, 757, 763-1, 763-2, 776,779, 
621, 828, 829, 1120, 1144, 1172 and 1179. 

Exhibit 47, which is also a copy of the khas- 
ra of the first regular settlement, shows that 
Sheo Charan, the ancestor of the plaintiff 
in suit No. 13 of 1933, wasin possession of 
the following plots out of those in dispute in 
that suit: 219, 317, 631, 713-3, 713-2, 713-1, 
720, 795-1, 7:9, £02, 825-2, 825 1, 870 1, 1147 
and 1180. 

We accordingly allow all the appeals, set 
aside the decrees of the lower Courts and 
decree the plaintiffs’ claim for a declaration 
that they are under-proprietors and not 
qabzadars of the plots noted’ above out of 
the plots in dispute in each of ihe suits. 
The claim in respect of the remaining plots 
fails and is dismissed. The parties will re- 
ceive and pay ccsts in proportion to their 
success and failure in all the Courts. 

D. : Appeal allowed. 


LAHORE HIGH COURT ; 
Second Civil Appeal No. 1330 of 1933 
May 17, 1935 
TeK OHAND, J, 
JO WALA—DEFENDANT— APPELLANT 
f versus | 
DEWAN SINGH —PLAINTIFE AND ANOTHER~~ 
DEFENDANTS— RESPONDENTS 

Custom (Punjab)—Adoption—Jats of Mauza 

Hussanpur, Tahsil Nakodar, District Jullundur— 
Adoption of collateral of fourth degree when nearer 
collaterals are alive —Validity - Riwaj-i-am—Hntry 
as to persons who can be adopted—Whether merely 
indicatory. 
- Held, that an adoption of a collateral in the 
fourth degree, among Jats of Mauza Hussanpur, 
Tahsil Nakodar, District Jullundur, is valid although 
nearer collaterals are alive ; 

Held, also that an entry in the riwaj-i-amas to 
the persons whocan be adopted is merely indicatory. 
Pala v Buta (1), Nidhana v. Sharman (2), Sant 
Singh v. Mula (3) and Shitah Singh v. Hazuri Singh 
(4), referred to 
' §.C.A. from an decree of the District 
Judge, Jullunder, dated May 31, 1933. 

Mr. Achhru Ram for Mr. Indar Dev for 
the Appellant, 

Mr. Vishnu Datt for Mr. Badri Das for 
the Respondents. i 

Judgment.—By a regi:tered deed, dated 
August 12, 1932, Devi Ditta, a Jat of Mauza 
Husssainpur, Tahsil Nakodar, Jullunder, 
District, ‘adopted’ as his son, Jowala, who is 
collateral in the fourth degree. Diwan Singh 
and Nand Singh, plaintiffs, who are related 
to Devi Ditta in the ‘third degree, sued for 
a declaration that the adoption of Jowala 
. wasinvalid as under the cutsom prevailing 
‘jn the tribe the “adoption’ of a remoter 
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collateral isinvalid in the presence of nearer 
Collaterals who have not refused to be “ado- 
pied.” The defendant pleaded that cusicm 
did not lay down any such imperative restric- 
tion and that the adoption was valid. The 
Courts below have found for the plaintiffs 
and have decreed the suit. The District 
Judge, however, had granted a certificate to 
the defendant for a second appeal under 
s. 41 (3), Punjab Courts Act. The answer to 
question No. (9 in Sardar Hotu Singh's Cus- 
tomary Law of the Jullunder District pub- 
lished in 1918 ig that: 

“Asa general rule the person adopted is selected 
from collaterals the nearer collateral being given 
preference; the selection is also made ofa person of 
the same tribe and got as the adopter.” 

In the vernacular riwaj-i-am of the Nako- 
dar Tahsil prepared in the course of Sar- 
dar Kotu Singh's settlement (Ex. P-5), the 
answer of the Hindu Jats is stated as fol- 
lows:— 

“Asa general rule, first, the sons cf the real bro- 
thersare adopted. In their absence the remote col- 
laterals having regard for nearness are adopted. 
It cannot be that a remote relation be 
adopted to the exclusion of a near relation's 
son. In case a near relation efuses, the 
son of a remote relation is adopted, but the adopter 
and the adoptee should be of one and the same tribe, 
with the condition that the adoptee and the adoptive 
father should be of one and the same got.” 


The question for consideraticn is whether 
this provision in the answer is mandatory, 
as alleged by the plaintiffs, cr merely 
indicatory, as contended for by the defen- 
danis. The riwaj-i-am of several .other 
districts contain similar provisions, which 
have been the subject of judical decision 
during the last fifty years orso. In Pala 
v. Buta (1), an identical entry in Walker's 
Customary Law of the Ludhiana District 
was under consideration and it was held 
that the restriction as regards the degree 
of relationship of the person to be adpted, 
as stated in the riwaj-t am, was- nob of a 
mandatory nature. Nidhana v. Sharman 
(2) was a case from the Amritsar District 
the riwaj-i-am of which was in very similar 
terms. Robertson, J., who delivered the 
judgment of the Division Bench, observed 


that the 

“entry is clearly only indicatory and not mandatory, 
It is clearly not intended to force a near agnate upon 
the adopter, whois inimical to him or unsuitable, or 
unsatisfactory to him for any cause.” 


This interpretation was followed in Sant 
Singh v. Mula, (3), in respect of an almost 
identical entry in the riwaji-am of ‘the 
Gujranwala District. In Shitah Singh Y. 

(1) 114 P R 1829, 


(29 10 P R1908; 7P L R1907. - 
(3) 44 P R1913; 17 Ind. Oas. 350; 23 P L R 1913, 
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Hazuri Singh (4), a somewhat similar 
answer in the riwaj-iamof the Gurgaon 
District was given the same meaning. In 
the vernacular riwaj-i-am of the Nakodar 
Tahsil, (Ex. P-5) to which reference has been 
made already, a large number of instancss 
are cited kelow the answer tothe question, 
but in not a single one of them was the 
‘adoption’ of a remoter collateral questioned 
or set aside at the instance of a near col- 
lateral. These are merely instances of 
adoptions of collaterals, which were held to 
be valid, as against those of sisters’ or 
daughters’ sons. The evidence produced 
in this case does not contain a single proved 
instance of such an adoption having been 
held to be invalid. As against this, the 
defendants have relied upon a decision of 
a Subordinate Judge, Jullunder, in Jshar 
v. Chukar, (Ex. D 2), where the adoption of 
a collateral of the 6th degree was upheld in 
a suit which had been instituted by colla- 
terals of the third degree. In that suit the 
plaintiffs directed their attack mainly 
against the factum of the adopticn and did 
not question its validity. It is significant 
that if the custom was so well-established, 
as contended for by. the plaintiff-respon- 
dents, this obvious plea should not have 
been taken. The decision of the Subor- 
dinate Judge in that care was affirmed on 
appeal by the District Judge (Ex. D-5) 
Mr. Badri Das for the - respondents has 
argued thatin view of the entry in the 
riwaj-7-am the cnus lay heavily on {he defen- 
dant-appéllanis and that thesolitary inst- 
ance cited by them, assuming it to bean 
instance in point, wes not sufficient to dis- 
charge the onus. In my opinion this is not 
a correct view of the matter. 

The question here is not one as to the 
quantum of evidence necessary to rebut a 
clear entry inthe riwaj-i-am, but the real 
point for decision is the meaning to be given 
to the entry in the riwaj-i-am If 
the entry were held to be mandatory 
there can be no question that the evidence 
produced by the defendants must be held 
to be insufficient to justify a finding that 
the onus has been discharged. But if the 
entry is merely indicatory and is to be 
given the meaning that has been given to 
Similar entries in the riwaj-i-am of the 
neighbouring districts, I have no doubt that 
the decision of the lower Courts is incorrect. 
After giving the matter careful considera- 
tion, Lam of opinion that the view taken 
in the previous rulings of the Chief Court 


(1) 7 Lah. 117;93 Ind. Cas. 993; A I R 
207; 27 P L R 200. nanara 1996 Lah, 


"sirued, 


and this Court must be followed .and the 
entry held to be merely indicatory. I hold 
that the adoption of Jowala by Devi Ditta 
was valid by custom and that the plaintiffs’ 
suit has been wrongly decreed. | accord- 
ingly accept the appeal, set aside the judg- 
ments and decrees of the Courts below and 
dismiss the plaintiffs’ suit. Having regard 
to al] the circumstances, I leave the parties 
to bear their own costs throughout. 


N. Appeal accepted. 


po 


ALLAHABAD HIGH COURT. 
Miscellaneous Case No. 450 of 1934 
September 2, 1936 

IQBAL AHMAD, J. : 
W.T. HENLEY’S TELEGRAPH WORKS 
Co., LTD., CALCUTTA— APPLICANT 
versus 
GORAKHPUR ELECTRIC SUPPLY Co., 


Lro., ALLAHABAD—Oppositr Party 

Companies Act (VII of 1913), s. 163—Construction 
must be literal—Notice of demand not following 
provision of s 163—Company neglecting payment of 
debt—Presumption—Manager of company, whether 
can demand payment on behalf of compiny—Sol- 
vent campany having bona fide dispute regarding 
debt—Winding up order, whether justified—Applica- 
bility of s. 163—C1, (2), when comes into operation. 

- The statutory demand under cl. (1), s. 163, Oom- 
panies Act must be in strict compliance with the 
provisions of that clause, and if those provisions 
are not literally complied with, the demand, though 
followed by neglect of the company to pay the debt 
demanded cannot be made the basis of presumption 
that the company is unable to pay its debts, 
Clause (1), s. 163, imposes a penal obligation upon 
the company, and has, therefore, to be strictly con- 

[p 212, col. 1] > 

_ A limited liability company must necessarily act 
through its officers and authorized agents. A de- 
mand of debts due to company under the nand 
of its Manager must, therefore, be deemed to be a 
demand under its hand within s. 163 (1). [ibid] 

The mere service of a notice by a creditor on a 
solvent company does not entitle the creditor to a 
winding up order if the company bona fide disputeg 
the existence of the debt. The reason for this 
rule is obvious. If a company is solvent and there 
is a genuine dispute about an alleged debt, the 
resort by the creditcr to the summary proceeding 
of serving on the company a notice under s, 162, 
and following the same by petition for winding up, 
is ordinarily referable to a desire on. the part of 
the creditor to bring pressure on the company in 
order to induce the company to pay the debt, with- 
out having the dispute settled by the Civil Court, 
by which Court the dispute ought to be ordinaril 
settled. To make an order for winding up in suc 
a case would deprive the company of its right to 
have the question between it and the petitioning 
creditor decided in the normal way by the Civil Oourt 
constituted for the purpose, and this would be op- 
posed to public policy.. An application for winding 
up in such a case must, therefore, be regarded asa 
vehicle of oppression and an abuse of the process of. - 
the Court and be dismissed; an order for the gomy 
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pulsory winding up ofa company is a very extreme ` 


step to take and, such an order ought not to be 
lightly passed. |p. 243, col. 1.1 É 

[English case-law referred to.] : : 

Clause (ii, s. 163, is general in its terms and has 
application to all sorts of debts, be it a simple 
money debt, a mortgage-debt or a judgment-debt. 
in the case -ofa judgment-debt, if execution for the 
recovery of that debt has been taken and has re- 
meine] unsatisfied, the Court is, in accordance with 
cl. (44), s. 163, bound to presume that the company 
is unable to pay its debts. Nevertheless, the decree- 
holder is not debarred from making a demand for 
the payment of the judgment-debt by a notice in 
‘accordance with cl. (i) without having recourse to 
execution proceedings. In such a case if the de- 
mand remaing unsatisfied for three weeks, the pre- 
sumption enjoined by 6, 163 necessarily follows. [p. 
243, cal, 2) 


Mr. Hazari Lal Kapoor, for the Appli- 
cant, ° : ` 

Mr. Wazir Hasan, Dr. K. N. Katju, Messrs. 
N. P. Asthana, Gopi Nath Kunzru and B. N. 
Misra, for the Opposite Party. - 


Order.—This is an application for the 
compulsory winding-up of. the Gorakhpur 
Electric Supply Company, Limited. The 
application purports to -be an application 
under s. 162 (5), Companies Act, and has 
been presented by W. T. Henley’s Tele- 
graph Works Company, Limited herein- 


after referred to as the petitioner., The: 


petition is based on the ground that the 
company is unable to pay its debts. It was 
filed so far back as on August 31, 1934, 
and the delay in the disposal of the peti- 
tion has been mainly due to promises being 
held out, from time to time, by Mr. Pi L. 
wJaitly, the managing agent of the company, 
thatthe amount due to the petitioner will 
be paid at an early date. On this assur- 
‘ance adjournments were prayed for and 
obtained on various dates, but in the end 
it was stated that the amount due to the 
petitioner could not be paid. In the mear- 
time Mr. Jaitly had been examined in part 
but his evidence was not concluded. He 
then avoided attending the Court on the 
pretext that he was seriously il] and that he 
could not attend Court without risk to his 
life. Two medical certificates were pro- 
duced. to substantiate the allegation of 
illness. These medical certificates, however, 
could not be reconciled hy the opinion of 
the Civil Surgeon of Allahabad who certifi- 
ed that Mr. Jaitly was able to attend Court. 
I therefore examined the two dce:ors who 
had given the certificates and their evi- 
dence. satisfied me that the certificates were 
untrue, and Mr. Jaitly was deliberately dis- 
obeying the order of the Court and was in- 
tentionally avoiding the witness-box. I 
then ordered bis arrest and he was produc- 
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ed in this Court. Thereafter the Court 
closed for the lung vacation. Mr. Jaitly’s 
evidence has now been concluded and the 
case has been argued on both sides. 

In the year 1926 the firm of Messrs. P. L. 
Jaitly & Co., obtained a license from the 
Government of the United Provinces of 
Agra and Oudh for the supply of electri- 
city in the tewn of Gorakhpur. It appears 
from the evidence of Mr. P. L. Jaitly that 
he is the sole proprietor of the so-called 
firm of “Messrs. P. L. Jaitly & Co.” It is, 
therefore, correct to say that the license 
was granted by the Local Government to 
Mr. P. L. Jaitly. After obtaining the license, 
Mr. Jaitly succeeded in promoting the 
Gorakhpur Electric Supply Co, Lid, 
which -was registered as a company with 
limited liability on May 23, 1927. The 
object of the company, as stated in the 
memorendum of association, was to con- 
struct and maintain works and appliances 
for the supply of electricity in the town of 
Gorakhpur and to acquire frorn the firm of 
Messrs. P. L. Jaitly & Ce, the license 
granted by the Local Government, as also 
to take over from tke said firm the. con- 
tracts which that firm had made for the 
purchase of plant and machinery for the 
erection of a power house and the construc-.. 
tion of a work at Gorakhpur. Messrs, ` 
'P. L. Jaitly & Co. were named in the pros» 
pectus asthe company's first managing. 
agents and became and are its managing 
-agentis even now. It is admitted that con- 
tract was entered into with the’ petitioner 
for the supply and erection of the poles, 
conductors, Wires and other appliances and 
materials necessary for the overhead trans- 
mission of electricity inthe town of Gorakh- 
pur, and that the petitioner completed the 
supply and erection of ihe said appliances 
and materials on July 24, 1928. 

According to the petitioner, on the coms 
pletion of supply and work in July 1928, 
a sum of Rs. 35,€06 18-3 was due to the 
petitiorer frcm the company. According 
to ihe agreement between the parties the 
amount due tothe petitioner should have 
been paid immediately on or after the sup- 
ply or ecmpletion of work but this was not 
done, with tke. result that. the petitioner 
made insistent demands from the month of 
July, 1929. The ccrrespondence that then 
ensued between the petitioner and the 
managing agent of the company is interest- 
ing and discloses the determination of the 
company; acting through Mr. P. L. Jaitly, 
to avoid payment of the just dues of the 
‘petitioner. by holding oup unfounded exe 
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euses. For some time Mr. Jaitly lulled the 
petitioner into the belief that the amount 
due to the petitioner wes receiving “very 
serious attention and that ihe matter has 
been referred to the Board for settlement 
at a very early date.” But by July 20, 
1929, the patience of the petitioner was ex- 
hausted and the petitioner then addressed 
¿a letter on that date to Messrs. P. L. Jaitly 
& Co., managing agents, pointing out that 
the delay in the payment, that ought to 
have been made long ago, pointed to one 
or other of the following conclusions: 

(1) That the company has no funds with 
which to meet ils liability, and in that case, 
liquidation was the only solution; or (2) 
that the managing agents are deliberately 
withholding payment in order to finance 
„other schemes. The letter concluded with 
the following paragraph: 

“We must say that so far as we can see no de- 
‘finite progiess towards a settlement has been made 
during the past 10-12 months and unless a cheque 
for Rs. 10,000 on account is received by us in this 
office by August 12, and the remaining balance 
upon the undermentioned dates, also in this office, 
we shall have no alternative than very reluctantly 


to place the matter in the hunds of our Solicitors 
. for payment of our dues; 


og) 2nd payment cf Rs 10,000 by September 12, 
29. 

= 2 3rd payment of Rs. 10,000 by October 12, 
= 1929 


(3) Balance of Rs. 5,806-12-3, by November 19, 
1929," . 


A reply to this letter was sent by Messrs. 
P.-L. Jaitly & Co, on behalf of the Gorakh- 
‘pur Electric Supply Co., Ltd., .on August 9, 
1929, protesting against the suggestion con 
tained in the petitioner's letter that either 
the company had no funds or was deliber- 
ately withholding payment. The indebted- 
ness of the company to the petitioner was, 
however, clearly .admitted and a request 
was made to.ihe petitioner to let the instal- 
‘ments propcsed in the letter of July 20, 
commence from October 12, 1929. The 
petitioner then sent another letter to the 
managing agents on August 13, 1929, asking 
for payment in four instalments by means 
‘of post-dated cheques, tLe last cheque to 

“be sent to the petitioner's office by Novem- 
ber 12,1929. In reply to this letter the 
company, by its letter dated August 19, 1929, 
again admitted that “there is no denying 
of the fact that there had occurred delays 
insettlement of your Gorakhpur outstand- 
ings” and assured the petitioner that the 
‘payments will be made from October 19.9. 
‘The company also pointed out that the 
issue of post-dated cheques was not the 
` practice of, the company. The company 


paid asum of Rs. 10,000 to the petitioner 


“in October 1929, and thereafter the usual 


default by the company followed. The 
petitioner then put the matter in the hands 
of Solicitors. -When theSolicitors demand- 
ed payment, Mr. P. L. Jaitly, for the first 
time in November 1929, invented a coun- 
ter claim against the petitioner and wrote 
4 letter to the Solicitors pointing out 
that :— ; 

“We have also to get a substantial amount from 
their clients (the W, T., Henley’s Telegraph Works 
Co., Ltd). We made joint efforts in securing various 
schemes from Government and on thisaccount your 
clients owe us(P. L. Jaitly & Co. a considerable 
amount which can be amicably settled only if y-ur 
clients are prepared to finish up this matter, It is, 
however, regrettable that your clients are intentionally 
avoiding settlement of these affairs.” < 

The suggestion that Mr. P. L. Jaitly had 
a counter-claim against the petitioner was 
baseless and the insinuation that the psti- 
tioner was “intentionally avoiding settle- 
ment” was preposterous. After all this, the 
only alternative left to the petitioner was 
to seek redress from a Court of law and 
accordingly the petitioner, in August 1930, 
filed a suit (Suit No. 54 of 1930) in the 
Court of the Subordinate Judge of Allahabad 
against the company and Messrs. P. L. 
Jailly & Co. for the recovery of the balance 
of about Rs. 25,000 that was due to the 
Politioner. The petitioner claimed a 
decree primarily against the company and ` 
in the alternative against Messrs. P. L. 
Jaitly & Co. The suit was contested by 
the defendants who filed two separate 
written statements through two s°parale sets 
of lawyers. The company while admitting 
the supply of materials and erection of the 
overhead transmission line and other works 
by the petitioner, disclaimed all responsibili- 
ty for payment on the allegation that 
there was no contractual relationship bet- 
ween the petitioner andthe Company. In 
this connection the company denied having 
made any previous payments on account 
of the supplies by the petitioner. It may 
be noted in passing that this denial was a 
tissue of lies. P. L. Jaitly & Co. resisted 
the suit mainly on the allegation 

“that the answering defendant did not make any 
further payment to the plaintiff in settlement of the 
accounts as he honestly believed that a sum of 
Rs. 13,000 was due to him on account of commission 
charges and which he has therefore set off against the 


plaintifi'sclaim. The defendant above-named will file 
a suit in respect of ths above claim.” 


The suit remained pending in the Court 
of the Subordinate Judge for a period of 
more than three years and, from. what I 
have seen of the delaying tactics adopted 
by Mr, Jaitly in the present proceedings, 
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I presume that this mordinate . delay in , 
the decision of the suit must have ‘been-? 


due to similar tactics being adopted by 
Mr. Jaitly, ia the Court of the Subordinate 
Judge. The suit “was decided by the 
learned Judge on November £7, 1933. He 


overruled all the pleas raised by the two- 


defendants and passed a decree for a sum 
of Rs. 25,806-13-3 with. pendente lite and 


future interest and costs against the com- - 


pany. 

The company waited for four months 
and then, on April 3, 1934, filed an ap- 
peal in this Court against the decree of the 
Subordinate Judge on a court-fee stamp 
of Rs. 275 only. The deficiency in the 
court-fee was about Rs. 920 and, though 
time was allowed on more occasions than 
one, this deficiency in this court-fee was 
not made good. The valuation , of the 
appeal was ultimately reduced to a sum 
of Rs. 5,000 only and as the court-fee of 
Rs. 275, that was paid on the memorandum 
of appeal, covered that amount, the appeal 
was admitted with the reduced valuation. 
It is therefore clear that the decree in 
favour of the petitioner became final as 
regards at least the sum of about 
Rs. 20,009 and pendente lite and future in- 
terest. a4 

The appeal with the reduced valuation 
. was not prosecuted. and was -dismissed for 


default and I am informed that an appli- - 


cation for the restoration of the same is 


by the Subordinate Judge, the petitioner 


served a notice on the company under s. 163 .. 
(1), Companies Act on July 12, 1934, . 


demanding . payment of a sum of 
Rs. 33,539-14-6 ‘the amount due to the peti- 


tioner under the ‘decree. The managing. 
agents sent a reply to this notice on August - 
3, 1934, stating that, as an appeal had been | 


filed in the High Court the matter was still 
sub judice and the decree in favour of the 
‘petitioner had not become final. After the 
lapse of the statutory period of three weeks 
the petitioner filed the present application 


for the winding up of the company on the. 


ground that the company was unable to pay 
its debts. : f o h 
The petition for winding up is opposed 
by the company and by certain alleged 
_ debenture-holders. It is urged that. the 
company is solvent, is able to pay its debts 


and the application for winding up has. 


been made with a view “to put pressure 
upon the company for the realization ofthe 
alleged debt of the applicant” and is not 
_bona fide. “It is further contended that the 
166—31 & 32 l 


debt of the applicant is still disputed 


“as the appsalhas nob yet been decided, 


The validity of the notice unders. 1t3 ıs 


also called into question, and lastly. il is 


contended that “the concern of the company 


.not being transferable under the provisions 


of 8:9, Electricity Act (1910), . without the 
sanction of tha Local Government, and the 
ce-mpany being a company for public utility, 
the application for its winding up is not 
maintainable.” ; 

Learned Counsel for -the petitioner main- 
tained that the debentures were not for 
consideration and were in any case invalid. 


. But.at the hearing of the petition, it was 


agreed that it is unnecessary in the present 
proceedings to decide the question relating 
to the genuineness .and validity of the 
debentures. The plea thatthe petition for 
winding up could. not be maintained in 
view of tha provisions of s..9, Hlectricity 
Act, was also not pressed. . The questions 
that remain for decision, therefore, are: 
(1) Is the application for the winding up 
of the company a bona fide one, or has 
it been filed to bring pressure on the com- 
pany to pay the decretal amount? (2) Is notice 
under s. 163, Companies Act, in-accordance 


“with law ? (3) Is it desirable to-wind up--the 


Company ‘‘considering the objections filed 


_ by the company and persons calling them- ` 


selves as debentnre-holders ?” 
The fact that the company was, and -is, 


. indebted tothe petitioner. cannot be dis- 
still pending. After the suit was decreed . 


puted. The decree passed by the Subordi- 
nate Judge against the. company -has,-..as 
already stated,. become final .with :respect 
to atleast asum of Rs.. 20,000. . The de- 
cree awarded. pendente lite and future in- 
terest. The total amount, due to the-peti- 
tioner under the decree on the -date that 
the petitioner sent the statutory - notice 
to the company,. was a sum of. about 
Rs. 33,000. “As ultimately .the valuation-of 
the appeal filed in this Oourt was reduced 
to a sum of Rs. 5,000, it must be taken for 
granted that the company was, and ‘is, .in- 


‘debted tothe petitioner in a sum. of :at 


least about Rs. 30,000. The appeal withthe 
reduced valuation was.also dismissed :for 


want of prosecution and has not. yet. been 


restered. I am, therefore,-bound to proceed 
on -the assumption that the entire decree 
has become final, andthe company is in- 
debied to the petitioner in a sum of at least 
Rs. 35,000. The failure of the -company.to 
pay the amount due , within three weeks.of 
the receipt of the notice, therefore, .. brings 


“the case within the purview .0f s. 162 (5), 


Companies Act, and I am bound to. hold that 
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the ccmpany is unable to pay its debts. 
‘This by itself furnishes a valid ground for 
an order for the compulsory winding up 
ofthe company. But it is contended that 
the notice sent by the petitioner was not 
in accordance with law and therefore the 
failure of the company to comply with the 
notice dces not warrant the presumption that 
the company is unable to pay its debts. In 
this connection reference is made to the pro- 
visions in cl, (1), s. 163, that the notice by 
the creditor must be “a demand under his 
hand” asking for the payment of the debt. 
It is said that as the notice in the present 
case was signed by one Mr. Bland, and 
there was nothing in the notice to show 


“that Mr. Bland was authorized by some re- 


solution passed by the petitioner company 
to make the demand and to serve the notice, 
the notice cannot be deemed to incorporate 
a demand under the petitioner’s hand. It 
is also pointed out that Mr. Bland was not 
described inthe notice as an officer of the 
petitioner authorized to demand the pay- 
ment of the debts due to the petitioner. 

In support of this contention reliance has 
been placed on the decision in M. A. Kureshi 
v, Argus Footwear, Ltd. (1). 1t was held in 
that case that the demand contemplated by 
8, 162(5) of the Act is a demand signed 
personally by the creditor himself when he 
is physically able to do so and not by his 
agent. Luagree that the statutory demand 


- under cl. (1), s. 163, must be in strict com- 


- pliance with the provisions of that clause, 


: and if'those provisions are not literally 
- complied with, the demand, though followed 


by neglect of the company to pay the debt 


- demanded, cannot be made the basis of pre- 


- at the bottom of the notice. 


sumption that the company is unable to pay 


its debts. Olause (1), s. 163, imposes a 
penal obligation upon the company, and has 
therefore to be strictly construed. But the 
demand in the present case was in my 
judgment a demand under the petitioner's 


“ hand. The petitioner is a limited liability 


company and must necessarily act through 
its officers and authorized agents. A demand 
under the hand of its Manager must 
therefore be deemed to be a demand under 
its hand. The notice sent by the petitioner 
was ona printed form used by the peti- 
tioner company for its letters. The name 
of the petitioner company was mentioned 
Then followed 
the signature of Mr. Bland and thereafter 
the word “creditor” was typed. The office 
or the post that Mr. Bland held in the peti- 


` (1) 9R 323; 133 Ind, Cas, 483; A I R 1931 Rang, 806; 
Tad, Rul. (1931) Reng. 259.) es 


tioner company was not mentioned in the 
typed portion of the notice. But on the 
printed form Mr. Bland is described as 
“Manager for India.” The plea taken in tke 
written statement filed by the company as 
regards the invalidity of the notice was that 
the notice was “not in accordance with law. 
No indication was given in the written 
statement us to in what respects the notice 
did not comply with the provisions of law. 
It was, however, suggested eitLer before or 
at the time of the settlement of issues that 
as there was nothing to show who Mr. Bland 
was, the notice was invalid. The petitioner 
then. filed an affidavit of one Mr. Pilcher 
that Mr. Bland is the Manager for India of 
the petitioner company, and that by an 
oversight, below his signature tLe words 
“Manager for India" were not typed. The 
affidavit was filed in this Court un August 19, 
1935, and neither the Counsel for tae com- 
pany nor the Counsel for the debenture- 
holders made any request then or there- ` 
after for Mr. Pilcher being summoned with 
a view to being cross-examined as regards 
the allegations contained in his afidavit. 
On the conclusion of evidence of Mr. Jaitly, 
however; I was asked to summon Mr. Pilcher 
for cross-examination. 1 declined to grant 
this request as I considered that it was a 
belated request. eh 
The facts stated above lead to this irresis- 
tible conclusion that Mr. Bland is the Mana- 
ger of the petitioner company and is in the 
ordinary course of his duties entitled to 
demand the debts due to the petitioner. The 
demand made by him by means of a written 
notice must therefore be deemed to be a 
demand by the petitioner company under its 
hand. The argument that in the absence 
of the proot of the fact that the petitioner 
company by its resolution authorized Mr. 
Bland to demand the payment of the debt 
appears to me to be without substance. 
No plea to this effect was taken in the 
written statement, or foreshadowed in the 
examination-in-chief of Mr. P. L. Jaitly. 
‘Throughout the period that the petition re- 
mained pending in this Court, there was 
never a whisper that in the absence of a 
resolution authorizing somebody to demand 
the debt due to the petitioner, the notice 
could not be deemed to be valid. In the 
course of his argument Sir Wazir Hasan 
for the first time raised this plea. As I have 
remarked above, the Manuger of a company 
must, unless the contrary is preved, be 
deemed to have tke authority to demand and 
receive payment of the debts due tothe com- 


. pany of which he is the Manager, and this 
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presumption must hold good in the present 
case. The plea of the company about the 
invalidity of the notice must, therefore, be 
overruled. i ; 

lt was strongly -pressed upon me that 
there still was a bona fide dispute about 
the debt alleged to be due to the petitioner 
and the petitioner was therefore not entitled 
to get an order for the winding up of the 
company. IfI was satisfied that this argu- 
ment was well-founded, I would have had 
no hesitation in rejecting the contention of 
the petitioner based on the provisions of 
8. 163 (1), Companies Act. There is abun- 
dant authority forthe proposition that the 
mere service of a notice.by a creditor on a 
solvent company does not entitle the creditor 
to a winding up order if the company bona 
fide ‘disputes the existence of the debt: 
Cadiz Waterworks Co. v. Barnett (2), 
In re London and Paris Banking Corpora- 
tion (3), Tulsidas Lallubhai v. Bharat 
Khand Cotton Mill Co., Ltd. (4), The Com- 
pany v. Rameswer Singh (5), at p. 8574: 
and Satyaraju v, Guntur Cotton Jute & 
Paper Mills & Co. (6). The reason for this 
rule is obvious. Ifa company is solvent 
and there is a genuine dispute about an 
alleged debt, the resort by the creditor to 
the summary proceeding of serving on the 
company a notice under s. 162, and following 
the same by petition for winding up, is ordi- 
narily referable to a desire on the part of the 
creditor to bring pressure on the company 
in order to induce the company to pay the 
debt, without having the dispute settled 
by the Civil Court, by which Court the dis- 
pute ought to be ordinarily ‘settled. To 
make an order for winding up in such a case 
would deprive the company of its right to 
have the: question between it and the peti- 
tioning creditor decided in the normal way 
by the Civil Court constituted for the pur- 
pose, and this would be opposed to public 
policy. An application for winding up in 
such a case-must, therefore, be regarded as 
a vehicle of oppression and an abuse of the 
process of the Court and be dismissed. : 

But the principles enunciated above have 
no application tothe case beforeme. Far 
from there being a bona fide dispute abotit 


(2) (1874) 19 Eq. 168; 44 LJ Ch 529; 31 L.T 640; 
25 W R 208. 
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the debt alleged to be due to the petitioner, 

the denial by the company of its liability 

is mala fide. Mr. Jaitly, the Managing 

Agent of the company, went on evading pay- 
ment of the debt for about two years by 

holding out false promises and -unfounded 

assertions as regards a counter-claim against 

the petitioner. The question of the in- 

debtedness of the company then formed the 

subject of a suit and, after contest, the suit 

was decreed, and the decree, as already 

stated, has become final. What then is the 

nature of the dispute about the existence of 

the debt, I failtoappreciate. Under the cir- 

cumstances I cannot but interpret the denial 

by the company of the existence of the debt 

as dishonest. It would further appear from’ 
the facts to be presently stated that the 

company is insolvent. There is, therefore, 

no escape from the conclusion that all the 

requirements of s. 163 (1) are satisiied in 

the case before me, and I am bound to pre- 

sume that the company is unable to pay 

its debt. There is yet another argument 

that has-been advanced by Sir Syed Wazir 

Hasan in bar of the petitioner's applicati n. 

He contends that as the debt due to the petis 
tioner company, on its own showing, is a 

judgment-debt, the case comes within- the 

purview of cl. (it) and not cl. (i) of s.-163. 

It may be conceded that all the three clauses 

of s. 163 are mututally exclusive of each 

other, but it does not follow from this that 

cl. (i) of the section does not apply toa 

judgment debt. Clause (i) is general in its 

terms and has application to all sorts of 

debts, be it a simple money debt, a mort- 

gage-debt or a judgment-debt. In the case 

of a judgment-debt, if execution for the re- 
covery of that debt has been taken and has’ 
remained unsatisfied, the Court is, in accord 

ance with ‘el. (iz), s. 163, bound to presume 

that the company is unable to pay its debts. 

Nevertheless, the decree-holder is not de- 

barred from making a demand for the pay- 

ment of the judgment-debt by a notice. in 

accordance with cl. (i) without having res 

‘course to execution proceedings. In sucha 

case if the demand remains unsatisfied for 

three weeks, the presumption enjoined by 

s; 163 necessarily follows.. 

- It would, thus appear.that.the com- 

pany is unable to pay its debts. . This 

fact, however, does not necessarily en- 

title the petitioner to. an order for the 

winding up of the company, as the dis 

‘cretion to pass such an order, even in the 
case of the inability of a company to pay 
its debts, is by s. 162 vested. in the Court, 
1 have, therefore, given most aqnaioug 
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sideration to the question whether or not I 
should order the company to be wound up. 
In considering this question I have always 
kept. in the view the fact that an order for 
the compulsory winding up of a company is 
a very extreme step to take and, that such 
an order ought not lo be lightly passed. 
But on a consideration of all the cireumstan- 
ces I have been forced tothe conclusion that 
there is no other alternative left but to 
order the winding up of the company, and 
to dismiss the present application would be 
unjust to the petitioner, The authorised 
capital of the company was Rs. 7,00,000 and 
it was divided into 70,00? shares of Rs. 10 
each. The company started construction 
work on July 30, 1927, and began to supply 
electricity in Gorakhpur from May 3], 1928. 
The first balance sheet issued by the com- 
pany was forthe period ending with Sep- 
tember 1928, (Ex. U-9). A report of the 
managing agents was appended to the 
balance sheet. It appears from the balance 
sheet that 26,172 shares of Rs. 10 each were 
issued and subscribed before the company 
commenced its work. The amount received 
-by the company on account of these sharas 
was Rs. 2,61,720. In the very first year a 
sum of Rs. 75,827 was shown as debt due 
from the company. Under ‘property and 
assets’ various items were shown bringing 
the total to Rs. 4,93,329. Without further 
enquiry it is impossible to say whether the 
value put on the buildings, installa- 
tions, ‘charges during - construction” 
stores, etc., was or was not correct. The 
report. of the managing agents held vut 
glowing prospects of a good return to the 
hare-holder and of the expansion of the 
“ business of the company. Care was, how- 
‘ever, taken by the managing agents to lay 
’ the foundation in this report for the issue 
of debentures in the immediate future, 
with.a view.to clear the debit side of the 
account. - 

Lhe next balance sheet (Ex. 0.10) was for 
the period ending with September 30, 1929. 
In.this balance sheet 50,000 shares of Rs. 10 
each were shown as fully subscribed, thus 


bringing into the coffers of the company, 


from the sale of the shares, a sum of 
Rs. 5,00,000. A further sum of Rs. 2,00,000 
was shown as having been received by the 
company by the issue of mortgage deben- 
tures carrying interest at 74 per cent. per 
annum. It appears from Jaitly’s evidence 
that out of about 24,000 shares sold between 
September 1928, and September 1929, shares 
worth about Rs. 2,009,000, 4. e. about 20,000 
phares, were purchased by Jaitly himself. 


- were genuine and for value. 


The sum of Rs. 2,00,000 was, however, not 
brought into the caflers ofthe company- A 
sum of Rs. 1,50;000 was shown ln the 
balance sheet as being in fixed deposit (for 
payment of debentures or for extension to 
plant and machinery) with the managing 
agents, and a further sum of Rs. 26,00) 
wasshown with the managing agents in the 
current account. It would thus appear that 
while on the one hand it was held out 
to the public that shares of the value of 
Rs. 5,00,000 had been subscribed and fully 
paid a sum of Rs. 1,75,000 out of the amount 
that ought to have been realised on account 
of the sale of the shares was not brought 
into the coffers of the company but remain- 
ed with the managing agents. It is easy 
for Mr Jaitly to state that he paid for the 
shares purchased by him in cash, but it is 
impossible to believe this statement. The 
entry about the purchase oË the. shares by 
him of the value of about Rs. 2,093,000 was 
a mere paper entry as the substantial por- * 
tion of tne price of the shares remained 
with him. By this entry the public was 
made to believe that 50,000 snares of the 
company had been sold, though the com- 
pany uever gct in cash the consideration 
of the shares purchased by Jaitly. Further, 
Jaitly by this paper entry became the osten- 
sible owner of a large number of shares and 
thus acquired a controlling voice in the 
affairs of the company. Tne matter does 
not rest there. Without paying a pice in 
cash for these shares, Jaitly as the ostensl- 
ble owner of those shares, raised large 
amount of money by a pledge ot about 
12,000 shares witn tne Imperial Bank of 
India. All this was, to say the least, dis- 
honest and highly prejudicial to the inter- 
est of the share-holders. f 
The history of the alleged debeniures is 
a bit complicated and it is unnecessary at _ 
the present stage to enter into a discussion 
of the same. Suliiceit tosay that the pro- 
minent figure connected with the deven- 
tures is that of Lala Manmohan Das who is 
himself one of the signatories to the memo~ 
randum of association and was one of Wwe 
directors of the company, But it may be 
noted that the acquiescence of tue deben- 
ture holders in the retention by the manag- 
ing agents of a substantial sum of its. 
1,75,000 is a bit curious, if the debentures” 
In the next 
balance sheet, viz., for the period ending 
with September 1930, (Ex. C. Ll) the 
amount snown inixed deposit or in current 
account with the managing agents was 
about Rs. 1,57,000. Thus for twe successive 
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years Mr. Jaitly succeeded in getting . this 
paper entry passed by the auditors and in 
inducing the share-holders to believe that 
the amount was actually with the managing 
agents in cash, and could be produced by 
them to be utilised for the purposes of the 
company at any moment. Mr. Jaitly must, 
however, have realised that. this state of 
affairs could not continue for long, and 
sooner or later somebody was bound to raise 
objection about such a large amount re- 
maining with the managing agents. 

He, therefore, proceeded to show this 
amount of Rs. 1,57,000 in the balance sheet 
for the next year for the period ending 
with September 1931, (Ex. ©. 12) as unse- 
cured loans advanced to the Lower Ganges 
Jumaa Electricity Distributing Co., Ltd. 
andthe Budaun Electric Supply Co., Ltd.; of 
which companies also he was the manag- 
ing agent. This was also a mere paper 
entry with a view fo deceive the share- 
~ holders and to conceal the fraud that he had 
perpetrated soon after the commencement 
of the business by the company. That this 
is so is demonstrated by the balance sheet 
for the period ending with September 30, 
1932, (Ex. C 13). In this balance sheet a sum 
of about Rs. 1,56,000 is again shown in fixed 
and’ current deposits with the managing 
agents. Itis impossible to believe that a 
sum of Rs. 1,57,000 was advanced to the two 
‘companies as a loan and was repaid by 
those companies within the space of 12 
months. The fact of the matter appears to 
be that Mr. Jaitly, realising that the conti- 
nuous entry of a large sum of money as 
being in deposit with him for a long num- 
ber of years was calculated to arrest atten- 
tion and to provoke comment, resorted to 
the deviceof shifting the head under which 
the amount was shown from year to year. 
The auditors subjected the balance sheet 
(Ex. ©. 13) to an adverse criticism and asked 
the company to publish the balance sheet 
with the certificate given by the auditors 
after adding the words “subject to our re- 
port.” Mr. Jaitly was, however, the last 
man todo anything that was calculated to 
excite suspicion and accordingly the balance 
sheet was published with the note that the 


same was examined and found correct by’ 


the auditors. 

The auditors then brought the various 
irregularities committed by, and the dis- 
honest action of, the managing agents to the 
notice of the Registrar of Joint Stock Com- 
panies by their letter, dated November 3, 
1933, (Ex. ©. 3). We.now come to the last. 
printed: balance sheet:issued i by the -com-, 


pany, viz., tor the period ending with 
September 30, 1933 (Ex ©. 14). In this also 
a sum of Rs. 1,50,000 was shown in fixed 
deposit with the managing agents. Mr. 
Jaitly was put specific questions as regards 
thé amount shown in the balance sheet from. 
time totimein fixed deposit with him and 
his answers to those questions were delibe- 
rately evasive and certainly untrue. When 
asked if he could produce the amount in 
Court, his answer was as follows: ‘Yes, 
in accordance with the arrangement if a 


‘ notice is given, the amount will be available 


at any time.” He was then asked if he had 
the amount in cash with him and the ans- 
wer was that the amount was under 
short term deposit. On a subsequent date 
he stated that asum of Rs. 30,000 or 40,000 
out of the amount was with him and the 
rest had been dispersed as shown in the 
account books since 1933 up to- date. He 
again changed his statement on April 21, 
1936, and when asked if he was able to pro- 
duce the balance of the fixed deposit that 
was in his hands, his answer was as follows: 

“I have already stated that there is no fixed de- 
posit. Please refer to the balance sheet. It is an 
old story of 1933 or perhaps 1934 and this is 1936. All 
accounts are since subject to adjustment.” 

Then followed the question whether hé 
had nomoney of the company in his hands 
and the answer was that 

“no money is in my hands, All money had been 
detained either by the Official Assignee’s order or 
by the Provisional Official Liquidator's order or 
by some order. I am totally disconnected since 
about a year 

It is needless to observe that thes 
answers are extremely unsatisfactory and 
expose the dishonesty of Jaitly. The 
auditors also adversely criticized the 
balance sheet Ex. © 14 and took excep- 
tion to certain interest charged by the 
managing agents. The report of the 
auditors was putin the directors’ meeting 
held on September 7, 1934. This meeting 
was attended by three directors, Jaitly, his 
brother Narottam Lal and Mr. Ramnana 
Prasad, a nominee of Mr. Jaitly. A formal 
resolution was passed by these directors 
accepting Mr. Jaitly'’s explanation and 
laying down that the managing agents were 
entitled to charge interest. The managing 
agente’ protest against the charges laid 
at their door by the auditors” was also noted. 

By this time the auditors themselves were 
disgusted with the activities of Jaitly and 
intimated that they did not seek re-election, 
vide Ex. C-l. The continued retention of 
a sum of about Rs. 1,50,000 by Jaitly in 


-his hands naturally excited- the. suspicion, 


a 
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of two of the directors residing in Gorakh- 
pur, viz. Adya Prasad and B. Parshotam 

as, andin the meeting of the directors, 
dated September 27, 1932, a resolution was 
moved that the managing agents be re- 
quested to deposit the money in their hands 
with the Imperial Bank of India within a 
week. ‘This was very inconvenient from the 
point of view of Mr. Jaitly, but luckily 
for himself, he was the man occupying 
the chair, and did not fail to utilize his 
position as the chairman of the meeting to 
raise all sorts of technical but baseless 
objections to the resolution and ultimately 
succeeded in getting the matter postponed 
(vide Ex, C-4). While submitting the 
balance sheet for the year ending with 
September 30, for audit 1932, Mr. Jaitly did 
not bring the proceedings of this meeting 
to the notice of the auditors of the company. 
The two directors named above ultimately 
sent a letter (Ex. 0-6) dated September 14, 
1933, tothe Registrar of Jcint Stock Com- 
panies bringing all these matters to his 
notice. 

No printed balance sheet was issued 
after the year 1933. This was obviously 
irregular and Jaitly, as usual, was not found 
Wanting in inventing a lie to sail clear of 
this irregularity. He stated in his examina- 
tion-in-chief that a balance sheet-for ithe 
year 1933-34 had been prepared by the 
company and was under audit, and pro- 
duced a typed balance sheet for that year 
which was marked as Ex. D-1. Jaitly was 
examined-in-chief on April 5, 1935, and 
then the case was postponed on various 
dates. No audit report has yet been re- 
ceived and this is obviously due to the fact 
that no balance sheet was even submitted 
tc the auditors. In this typed balance sheet 
the fixed deposit with the managing agentg 
has disappeared and a sum of Rs.;1,30,750 is 
shown under “investment.” Jaitly’s answers 
to questions concerning this alleged invest- 
ment were wholly unsatisfactory and he was 
not able to indicate how this large amount 
was invested. Jaitly had since been ad judi- 
cated insolvent by the Calcutta High Court 
and in the list of his assets and liabilities 
that he filed with the Official Assignee of 
that Court, a sum of Rs. 1,30,000has been 
shown as due from P. L. Jaitly & Co. to 
Gorakhpur Electric Supply Co., Ltd. This 
entry of Rs. 1,30,000 is proof positive of 
the fact that Jaitly misappropriated this 
amount, and possibly more, out of the sale 
consideratién ofthe shares. I am not at 
present concerned with the question whether 
the debentures -arejor are not genuine, But ‘ 


1 cannot refrain from observing that the 
failure of the debenture holders to detect 
this obvicus fraud on the part of Jaitly is 
curicus and points to the imperative 
necessily of a thorough investigation into 
the bona fides of the debenture transac- 
tion. L. Manmohan Das was one of the 
directors of the company. He is the holder 
of debentures oflarge value. Heis said 
to be a respectable and experienced busi- 
nessman. He resides in Allahabad where 
the office of the managing agents of the 
company is situated. Even he never raised 
a protest about the so-called fixed deposits 
and current account with the managing 
agents, and the present application has been 
very strongly opposed on his behalf. This 
to say the least is strange if not suspicious. 
It has been pressed on behalf of the de- 
benture-holders that their wishes, as the 
biggest creditors of the company must be 
consulted by the Court and, as they are . 
opposed to the winding up of the company 

and are confident of the company’s success, 

the petition for winding up must be dis- 

missed. Care was, however, taken at the 

hearing to impress on me that there was no 

alliance between Jaitly and the debenture- 

holders and, that the opposition to the peti- 

tion for winding up by the debenture-holders 

was to protect their own interest. In order 

to keep up this show, the farce of cross-., 
examining Mr. Jaitly was gone through by’ > 
the learned Ccunsel for the debenture- 
holders. 

If ike debentures are genuine, the de-: 
benture-holders are undoubtedly entitled to 
the sympathy of the Court, so are the 
unsecured creditors ofthe company. On 
Jaitly’s own showing the amount of un- 
secured loan taken by the company amounts 
to Rs. 1,20,000. Apart from this, there is a 
decree for Rs. 11,000 passed against the 
company by the Calcutta High Court and 
the decree for about Rs. 35,000 in favour 
of the petitioner. In other words the 
company isindebted at least to the extent 
of Rs. 1,70,000 to unsecured creditors. 
Aceording tothe balance sheets a sum of 
about Rs. 4,00,000 to Rs. 5,00,000 has 
been invested in building and machinery. 
This amount, if realised, will be enough to 
wipe off all the debts, secured and’ un- 
secared, even if the debentures are held to 
be for value. If the debenture-holders had 
shown that ‘there was nc possibility of any 
benefit accruing to the unsecured creditors 
from an order for the winding up of the 
company, their contention thatthe company 
ought not to be wound up would have had 
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force, but as this has not been done, their 
opposition to the petition is without sub- 
stance. The unsecured creditors are entitl- 
ed to ask the Court to pass a Winding up 
order so that the question whether the de- 
bentures were bona fide issued for value 
may be enquired into and they may, be- 
fore it is too late, be able to realize, if not 
the ToN: by rat : Portion of their un- 
secure eblis, vide In re Crigqle 

Bo se 09. gglestone Coal 

‘rom the very inception of the compan 

Mr. Jaitly utilized the concern bole for 
his benefit. The purchase of a large num- 
ber of shares by him was without consi- 
deration and- the outcome of deliberate 
fraud. He abused his position as the chair- 
man of the directors’ meeting to practic- 
ally rule out the resolution calling upon 
him to deposit the amount in his hands 
with the Imperial Bank. of India. The 
company has been carrying on its business 
for a period of about eight years and dur- 
ing this period a dividend of annas four 
per share was paid only once to the share- 
holders. No dividend has thereafter been 
paid. In accordance with the rules under 
the Electricity Act, spare parts had to be 
maintained in the power house. This was 
not done and Jaitly was prosecuted and 
convicted for the same. The Electrical In- 
spector to Government complained more 
than once about the unsatisfactory condi- 
tion of the engine in the power house, and 
the Provisional Official Liquidators have 
reported that, unless a large sum is invest- 
ed forthwith, a breakdown is imminent 
and the whole of the town of Gorakhpur 
will be thrown into darkness. The unsecur- 
ed creditors have not been paid a Pice and 
their demands always fell on deaf ears. 
The managing agent himself has been de- 
clared an insolvent. These being the facts 
I find it impossible to corne to any other 
conclusion but that the company ought to 


be compulsorily wound up. I realize that ` 


mere misconduct of directors or of manag- 
ing agents or the fact that the business of 
the company has not resulted in profit is 
not per se a ground for winding up, but 
the cumulative effect of the facts stated 
above does demonstrate that the company 
is insolvent; that its affairs have been mis- 
managed from the very outset; that debts 
have been recklessly incurred and never 
paid ; that the machinery requisite for un- 
interrupted supply of electricity has not 
been provided for; that the provisions of 


(7) (1906) 2 Ch. D 327; 75 4 f 
13 Manson 233; 22 T L R m J Ch. 662; 95 L T 510; 
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the Companies Act as regards the maini 
tenance and publication of true balance 
sheets have been deliberately contravened, 
and the information necessary to keep the 
shareholders cognizant of the true state of 
affairs has been studiously concealed from 
them all through. I, therefore, hold that 
the petitioner is entitled to succeed. Ac- 
cordingly, I order that the company be 
compulsorily wound up. This order will 
be advertised in accordance with r. 29 
framed by this Court under the Companies 
Act in two consecutive isgues of the Pioneer 
and in two consecutive issues of some 
vernacular paper printed and published in 
Gorakhpur. The Provisional Official Liqui- 
dators are appointed the Oficial Liquidators 
of the company. The petitioner is entitled 
to his costs. The fee of the Counsel for the 
petitioner will be calculated according to 
the scale of fee fixed for suits. 
D. - Order accordingly. 
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If a trustee contracts debts after the death of the 
testator he is personally liable, no matter whether 
the terms of the will authorise him to contract 
them or not. The creditor's remedy is by way of 
a personal action against the trustee and not by 
way of an administration decree against the estate. 
In the case of a trustee there is no such thing as 
a capacity in him to contract as trustee apart from 
his personal capacity. 

During the pondency of a suit against certain. 
persons on a contract entered into by them as 
trustees of a -pagoda, they ceased to be trustees 
and new trustees were appointed. The plaintiff 
amended the plaint substituting the new trustees: 

Held, that the new trustees were not parties to 
the contract and had no liability on the contract 
and the plaintiff was a mere creditor of those 
persons with whom he personally contracted and 
was not acreditor of the trustestate. The case as 
against the new trustees was wholly misconceived, 
Farhall v. Farhall (1), Re Morgan Pillgrem v. Pill- 
grem (2), Strickland v. Symons (3), Re Evans, Evans v. 
Evans (4), Dowse v. Gorton (5), Owen v. Delamere (6), 
Labouchere v. Tupper (7) and Re Leeds Banking Co, 
Ex.parte Fernside (8), relied on. 
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-Judgment.—This isa suit by an Indian 
contractor named Mahanth Singh against 
the trustees cf the Kyaikkasan Pagoda, 
Thinganyun, and another gent:eman the last- 
mentioned of whom is ‘sued as an alleged 
guarantor. As the suit was firet ecnstituted 
bya plaint dated May 19, 1934, there were 
in addition to.the guarantor, four other 
defendants, U Po Ni, U Hla Bu, U San 
Hein and U Po Chon. These four gentle- 
men were at that date the trustees of the 
Kyaikkasan Pagoda. In 1935 those four 
defendants ceased to be the trustees of the 
pagoda and new trustees were appointed 
under an order of the Insein District Court 
inthe middle of that year. Upon that hap- 
pening the plaintiff applied to amend his 
plaint by striking out the four old trustees 
and substituting the eight persons who were 
appointed trustees in their places. The 
result is that the first eight defendants, as 
the. parties now stand, are the present 
trustees, having been appointed since the 
suit began. Tne date of the contract sued 
upon is February 1, 1933, and was made 
between the plaintiff of the one part and 
the four then trustees of the pagoda, viz, 
the four original defendants to the suit, of 
the other part. 

In those circumstances it occurred to me 
at a very early stage of the suit to inquire 
whether there was any cause of action at all 
as.against the first eight defendants as the 
record now stands. 
effect [ received at that stage was that they 
were being sued “in their capacity as 
trustees-of the pagoda,” the liability having 
shifted from the old trustees to the new 
trustees. This matter raises in a concrete 

‘form a. question which I venture to think 
is the -subject of a profound prevailing 
misconception current in this province 
and I thinkit is right, and will be of service 
to the profession, if I point out- wherein, 
in my view, this misconception lies. There 
is, in my view, sofar as the liability of the 
contracting parties goes,no difference bet- 
ween a contract to which AB is a party in 
his capacity as “a trustee” and one to which 
AB is a party in his personal ‘capacity. In 
either cse the opposite contracting party 
contracts -with AB and with no one else and 
as far I-can see, in the absence of an express 


or clearly implied term of the contract itself ` 


in that behalf, no limitation is to be placed 
upon AB's personal liability by virtue of his 
_being in fact, and by his being described 
as, a trustee. In either case he is the con- 
iracting person. The only difference is that 
ifte is æ trustee he has,orhe may have, as 
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between himself and his trust-estate, a right 
of indemnity against the estate ifthe con- 
tract made, or the liability ineurred, is one 
which he has power to make or incur under 
the terms of the trust instrument under 
which he is a trustee. 

The proposition is to my mind one so 
elementary that, like other elementary pro 
positions, it is difficult to find authority for 
it. I think, however, that the point be- 
comes clearer if it is considered what sort 
of a decree can be passed upon such a con- 
tract as I have mentioned. As I understand 
it, except in the single case to which I will 
refer in a moment, there is no other decree 
known tothe law excepta decree against 
a person or persons of a corporation. If 
there is a decree against AB asa contract- 
ing party under such a contract as I have 
mentioned, it must be a decree against AB 
and I know of no power whatever which 
could authorize a decree to be passed 
against AB “as trustee” or “limited to his 
trust estate.” It would almost seem that 
itis contended that there can be some form 
of a decree against “the trust estate” as 
opposed to a decree against a person. The 
single exceplion which I have mentioned is 
the one provided fcr by statute in the case 
of executors. Thatis a statutory exception 
introduced by s. 52, Civil Procedure Code, 
which provides for the distinction long 
known to the English Law, drawn in the - 
case of an exectuor, between a judgment 
against him de bonis propriis and de bonis 
testetoris. Where an executor is sued 
as executor upon a liability of his © 
testator and pleads either nulla bona or 
plene administravit then he is entitled to 
a decree de bonis testatoris, that is to say, 
limited to the assets of the testator. That 
is reproduced by s. 52, Civil Procedure Code, 
which provides: 

“Where a decree is passed against a party as the 
legal representative of a deceased person, and the 
decree is for the payment of money out of the property 


of the deceased it may be executed by the attachment 
and sale of any such property.” 


That case is wholly different in principle 
from the case of a trustee who contracts. 
Neither is there any such statutory excep- 
tion as in the case of an executor. And 
there is no reason why there should be. An 
executor stands in a wholly different posi 
tion. He has, so to speak, inherited by 
virtue of his office the liabilities contracted, 
not by himself, but by his testator. A 
trustee contracts his own liabilities and it 
matters not in what capacity he contracts 
them. So far as the opposite contracting 
party is concerned, it would, as a practical’ 


1937 

matter, bring. dealings . with a trustee to a 
standstill if it were necessiry for a person 
so dealing to enquire what ihe condition of 
the trust estate was 
into a contract with him. Ifa man con- 
tracts witha trustee, inmy. judgment, he 
contracts with him asan individual and 
upon no different footing from a contract 
withany other individual. The matter is 
mads even clearer when the remedies of 


creditors are considered. Even in the case 


ofan executor what are the remedies of 
creditors? The case ofan executoris an 
a fortiori case. 

If an executor (who apart from his ad- 
ministrative functions as executor is in no 
different position from that of a trustee) 
contracts debts after the death of his tes- 
tator, there is, I think no doubt that he 
is personally lia‘le no matter whether 
the terms of the will, authorise him to con- 
tract them or not. The only relevancy of 
the question whether he has authority or 
not is to ascertain whether as-between him- 


self and his estate, he can have recourse: 


to an indemnily. Ifthe testator leaves a 
business, the remedy of a creditor of the 
business for a debt contracted after the 
death is against the executor and not 
against the estate: Farhall v. Farhall (1) 
Re Morgan Pillgrem v. Pillgrem (2), Strick- 
land v. Symons (3), Re Evans, Evans v, 
. Evans (4), and Dowse y. Gorton (5). - More- 
“Over, the creditor’s remedy is by way of a 


personal action against the executor and- 
an administration decree’ 


not by way of 
against the estate: Owen v. Delamere.(6). 
An executor carrying on his testator’s 
trade—whether or not the lerms of the will 
authorise it—is personally liable for debts 
so contracted, although he avowedly acis 
as executor : Labourcher2 v. Tupper .(7). 


It goes so far that in execution of a judg- 


ment against an executor upon a debt 
incurred in the carrying on of the testator’s 
business, the creditor cannot have recourse 
even tothe assets of the estate although 
they are in the hands of. the executor in 
the course of the carrying on of the busi- 
ness. His remedy is against the executor 
personally and notin any way against the 
estate: Re Morgan Piligrem v. Pillgrem (2). 
And executors accepting mew shares in 

(1) (1872) 7 Ch. 123; 25 L T 685; 12 Eq 98, 

(2) (1882) 18 Ch. D 93; 50 L J Oh. 834: 45 L T 183. . 

(3) (1885) 26 Ch D 245: 53 L J Cn. 582; 51 L T 406: 
32 W R 889. i 4 

(4) (1887) 34 Oh. D 597; 58 L-T 768; 35 W R 588. 

(5) (1829) 40 Ch. D 536. 
2 18729) 15 Eq. 184; 42L J Ch. 232. ue. 
7) (1857) 11 Moo. PO 198; 5 W R 797;117R R16. 
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a company are personally liable for calls 
even though they accept them as executors ` 
on behalf of their testator's estate - Re 
Leeds BankingCo. Ex parte Fernside (8). 
I have, I think, said enough to show that 
in the case of an executor, apart from the 
limited form of judgment which I have 
already mentioned, there is no such thing . 
as a capacity in him to contract “ag. exe- 
cutor“ apart from his personal capacity. 
In the case of a trustee the case is in no way 
different. No question there arises of 
inheriting an existing debt from a deceased 
settlor. A 

The debt is incurred by the trustee and 
byno one else. AsI have said before it 
matters not atallin my view thatit is one 
contracted on- behalf of the trust estate 
any more than it matters that a debt by 
an executor is incurred on behalf of his. 
testator‘s estate. If in the course of execut- 
ing his trust a trustee contracts, he con: 
tracts, in my View, as an individual. I do 
not say fora moment that it is not’ pos- 
sible to introduce into such a contract an 
express stipulation as part of the contract 
itself that the trustees or not to be liable 
as individuals and that their liability is to 
bein some way limited. That is a different 
matter altogether. But it would have to be, 
I think, the subject of a special and clearly 
expressed or implied bargain. I have said. 
that a creditor's remedy is against thé ex- 
ecutor of the . trustee personally and not 
against the estate. The right of a creditor 
to be subrogated to the executors or the 
trustee's right of indemnity constitutes no 
exception to this. Indeed, itis the logical 
outcome of this principle because it is not 
until the personal liability of the executor 
or the trustee has been recognized that 
any right of indemnity can arise on which 
the doctrine of subrogation can operate. I 
should not dispute for a moment that, if 
a decree be obtained against an executor. 
or against a trustee giving rise in. guch 
executor or trustee toa right of indemnity 
against the estate, that right of indemnity , 
will become one of the assets-of the exe- 
cutor or trustee available for the creditor, 
whether by ‘subrogation or otherwise. It 


goes no further than that: 


Rz Johnson, Shearman v. Robinson (9), Ex 
parte Garland (10), Gallagher v. Ferris (11) 
Strickland v. Symons (3), Re Blundell, 


£8) (1866) 1 Oh. A 231; 35 L J Ch, 307; 12 Jur. (N. 8) 
60, 13 L T 694; 14W R 255 


(9) (1880) 15 Ch. D 548; 49 L J Ch. 745; 43 L . 
9 W R 168 na a 


(10) (1908) :10 Ves. 110; 1 Smith 220, 
QL) 7 LR Ir. 498, 
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Blundell v. Blundell (12), Re Raybould 
(13) and Jennings v. Mather (14). ‘This is 
to my mind sə elementary that I should 
have hardly ventured to make it the sub- 
ject of a considered judgment but for what 
Ithink to be a prevailing misconception, 
which I have more than once met with. I 
desire to cite one or two of the English 
authorities to which I have been referred 
by Mr. Kyaw Din which put ‘the matter in 
clearer language than L could have hoped 
to employ myself. In Muir v. City of 
Glasgow Bank (15), at p. 368*, Lord 


Penzance speaks thus : 

“Speaking, generally, there might,no doubt arise 
an inference (if not rebutted by other circumstan- 
ces) that a person who derived no benefit himself, 
and who acted only for the benefit of others in 
contracts or engagements of any kind into which he 
might enter, would not intend thereby to expose him- 
self to personal liability ifit could be avoided, A 
general consideration of this character has, I think, 
largely pervaded the reasoning upon which the 
exemption of the appellants from personal liability 
has been based and enforced in argument. 

But meanwhile it will not be doubted that a per- 
son who, in his capacity of trustee or executor, might 
choose to carry on a trade for the benefit of those 
beneficially interested in the estate, in the course 
of which trade debts to third persons arose, could 
not avoid liability on those debts by merely show- 
ing that they arose out of matters in which he 
acted in the capacity of trustee or executor only, 
even though he should be able to show, in addition, 
that the creditors of the concern knew all along 
the capacity in which he acted. 

The case of an agent who acts for othersis of 
course, entirely different. His contracts are the con- 
tracts of his principal ; and the liabilities from which, 
asa genera) rule,he is personally exempt, fall upon 
his principal who acted through him.” 

But to exonerate a trustee something more is ne- 
cessary beyond the knowledge of those who deal with 
him that he is acting in that capacity and it would 
not be sufficient in all cases to state that fact on 
the face of any contracts he may make. To exone- 
rate him it would be necessary to show that upon 
a proper interpretation of any contract he had made 
viewed as a whole—in its language, its incidents, and 
its subject-matter—the intention of the parties to that 
contract was apparent that his personal liability 
should be excluded: and that although he was a 
contracting; party to the obligation the creditors 
should look ts the trust estate alone," 

In Lumsden v. Buchaman (16), 


Westbury says this : 
| “By the Lawof England, if an executor or trustes 
joins a partnership or Oompany for the purposs of 
investing or employing usefully part of the estate 
of the testatcr or of the trust, he is personally liable 
for allthe consequences of his engagement; for the 
law assumes, ani rightly, that he depeaded on the 
condition ofthe assets or trust estate for his own 
(12) (1890) 44 Oh. D 1; 59 L J Oh. 269; 62 L T 620; 
ae R 00 1 Oh. 199; 69 Oh 
13) . 199; 69 LJ Oh. 249; 82 L T 46; 
WRL f bit 


(14) (1901) 1 K B108. 
415) (1879) 4 A C 337. 
(16: (1885) 4 Macy 950; 149 R R 392. 
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security, and if he acted within the scope of his 
authority, he is left to seek his indemnity from the 
trust estate or the beneficiaries. And this is both 
just and expedient. Ifit were held that persons en- 
tering into contracts with a trustee were really con- 
tracting not with the individual but with the trust 
estate, it would be necessary to examine the state 
and amount of the trust property and the powers 
of the trustee before any contract was entered into; 
and ths like examination would be equally indis- 
pensable after the contract was made; foras the 
trust estate would be bound, it could not be dealt 
with or dieposed of until the consequences of the 
contract were ascertained.” 

I should not, of course, dispute, as I have 
said, that a case is possible in which a trus- 
tee contracting might so express _ himself 
that, as a term of the very contract, he ex- 
pressly excludes his own liability. That 
is another matter but it could only arise 
as an express orimplied term of the con- 
tract itself and could not possibly, in my 
view, arise from the mere circumstance 
that the contracting party is a trustee or 
is described as such. In Re Johnson, 
Shearman v. Robinson (9), Sir George Jessel, 
M. R. says : 

“With regard to the point that has been argued, 
I understand the doctrine to be this; that where a 
trustee is authorised by a testator, or by a settlor— 
for it makes no difference—to carry on a businesg 
with certain funds which he gives to the trustee for 
that purpose, the creditor who trusts the executor 
has aright to say; ‘I had the personal liability of 
the man I trusted, and I have also a right to be 
put in his place against the assets; that is, I have 
a right to the benefit of indemnity or lien which he 
has against the assets devoted to the purpose of the 
trade. The first right is his general right by con- 
tract, because he trusted the trustee or executor.; 
he has a personal rightto sue him and to get judg- 
ment and make him a bankrupt.” 

Those cases | think—all of them decided 
by great Judges—make the matter as clear 
as it could possibly be made. They are 
English cases but I cannot conceive that 
there is the least difference between the 
position of a person who contracts in this 
country and that of one who contracts under 
the English Law unless an express differ- 
ence is to be found statutorily provided 
by the Indian Contract Act. [can find no 
such difference. In the result, therefore, 
I have come to the conclusion that the case 
as against the first eight defendants is 
wholly misconceived. They were not parties 
to this contract and they never hud and 
they do not now have any liability upon 
the contract. The fact that the assets of 
the trust estate are not vested in them is, 
for the present purpose, quite immaterial. 
The plaintiff, if he is right in his claim, is 
a mere creditor of those persons with whom 
he personally contracted, namely the four 
originally trustees, and he is not a creditor of © 
the trust estate. There isno such thing 
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Upon that view of the matter, the first eight 
defendants to this suit are neither necessary 
nor proper parties tothe suit. An admi- 
nistration of the trust estate may possibly 
become material hereafter when, in the 
event of any question of indemnity arising 
in favour of the four original trustees, they 


come to enforce it; but no such question - 


arises at present. In these circumstances, 
therefore, the suit must be dismissed as 
against the first eight defendants. with 
cosis. — 

I think that these eight defendants were 
entitled to appear by Advocates of their 
chcice. Six of them have appeared by U 
Aye Maung, and in their case, I shall assess 
their cosis at twelve gold muhurs. One of 
them has appeared by U Kyaw Htoon and 
I shall assess his costs at ten gold mohurs. 
The remaining one has not choosen to ap- 
pear and acecrdingly he has not incurred 
any costsin the suit and in his casethere 
will be no order for costs. That brings 
me, therefore, to the case against the ninth 
and only remaining defendant ; and a diffi- 
cult case itis. (After considering fully the 
evidence concerning the liability of the 
ninth defendant as the alleged guarantor 
his Lordship ‘concluded.) In the result, 
therefore, there will be a decree in favour 


of the plaintiff against defendant No. 9 for 


the sum of Rs. 26,062-8-6 less the sum cf 


Rs. 158 (the amount of Ex. H) and the inter-. 


est atiributable to that last mentioned 
sum. Defendant No. 9 must pay the plaint- 
iff's costs of this suit as against him on the 
ad valorem scale. i 

N. Order accordingly. 





E MADRAS HIGH COURT 
Civil Miscellaneous Petitions Nos. 6792 and 
6794 of 1932 
March 31, 1936 
VENKATAŜUBBA Rao AND Corniss, Jd. 

A. VENKATASWAMI CHETTIAR AND 
CTHERS—PETITIONERS—A PPELLANTS 
versus 
SEKKUTTI PILLAI AND ANOTHER 
— RESPONDENTS 

Civil Procedure Code (Act 7 of 108), 6. 110— 
Appeal to Privy Councitl—Decree against .several 
persons—Decree modified against some but confirmed 
against. others by Appellate Court—Decree, if one of 
afirmance or reversal—Right to appeal to Privy 

ouncil against entire decree—Divisibility of decree 
into different parts. . 

The right way of construing-s. 110 of the Civil 
Procedure Code is to read the words ‘decree 6r final 
order’ in el. 3 in conjunction with and to treat them 
as relating to ‘the subject-matter’ mentioned in cl, 1. 
fp 253, col. L] 2 
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Where in a suit against A and B the trial Court 
passes a decree against A and dismisses the suit: 
against B and the Appellate Court modifies the 
decree against A and confirms the decree dismissing 
the suit against B, the. decree of the Appellate 
Court cannot be regarded as a decree varying the 
decree of the first Court so as to confer a right on 
the plaintiff to appeal to the Privy Council so far 
as the decree against B is concerned There is no 
reason why when there are several decisions in 
respect of several subject-matters or parties the 
decree embodying those decisions should by scme 
fiction be regarded as one and entire. Annapurna- 
bai v. Ruprao (1), explained. Bibhootibhooshan Dutta 
v. Sreepati Dutta (2), relied on. Perichiappa Chet- 
tiar v. Nachiappan (5), explained and distinguished, 
O. Miec. P. praying that in the circum- 
stances stated therein and in the affidavit 
filed with O. M. P. No. 6792 of 1932, the 
High Court will be pleased to grant leave to 
appeal to His Majesty in Council against the 
judgment and decree of the High Court in 
A. S. No. 218 of 1930 prefered to the High ` 
Court against the decree of the Court of 
the Subordinate Judge of Dindigul in O. 8. 
No. 22 of 1928. ; 
- Messrs. T. M. Krinshnaswamy Ayyar and 
Sivaranakrishna Iyer, for the Appellants. 
Mr. T. R Venkatarama Sastri for Mr. K. 
Aravamuda Ayyangar, for ihe Respondents. 


Venkatasubba Rao, J.—This isan ap- 
plication by the plaintiff for leave to appeal to 
His Majesty in Council. One Sandaram Pillai 
died in 1919, leaving his widow the forth def- 
endant and iwo sons, the first and second de- 
fendants. The third defendant is the son 
of the Ist. The suit was brought on a 
mortgage bond executed in 1923 by Ist and 
4th defendants. The trial Court passed a 
decree for the full amount claimed, against 
the executants of the bond, namely, defend- 
anis Nos. 1 and 4. As regards defendants 
Ncs. 2 and 3, they were held liable only for 
a fraction of the debt. The plaintiff filed 


„an appeal to the High Court and the result 


of it was, that tLe- lower Court's decree 
against defendants Nos. 1 and 4 was con- 
firmed, the ard defendant's share in the joint 
property was held liable almost for the full 
amount claimed, that is to say, so far as he 
was concerned, the lower Court's decree was 
practically reversed; lastly, in regard to the 
9nd defendant, the High- Court confirmed 
the first Court's decree. The plaintiff's pre- 
sent application is for leave to appeal to 
His Majesty in Council against the High- 
Court’s judgment in so far es his claim 
against the 2nd defendant was disallowed. 
The principal question to be determined is, 
whetLer tLe High Court’s judgment is an 
affirming one or not. , 

Tt is not disputed that the requirement 


b59. 
of the section as regards the value of the 
subject matter, both of tke suit and of the 
appeal, is fulâlled. Ir has been urged that 
some substantial question of law is involved 
in the appeal, but we are decidedly of the opi- 
nion that 'this contention cannot prevail. The 
2nd defendant was a minor when the debt 
sued on was incurred by his brother, the 
first. ` One of the points urged in the appeal 
was, that the 2nd defendant should be held 
to have ratified the transaction after he had 
become a major. Applying certain well set- 
tled legal principles to the facts of the case 
the High Court rejected that contention and 
we are clearly of the opinion, as already 
stated, that the appeal raises no question 
of law, which can be considered substantial 
within tte meaning of s. 110, Civil Pro- 
cedure Code. 
. The main question then is, whether when 
the intended appeal is directed as against 
the portion of the decree which pertains 
to the 2nd defendant, the High Court’s 
decree should be regarded as one of affirm- 
ance or of reversal. The applicant's conten- 
tion shortly is, that where the decree, as 
passed, is on its face single, it should 
always be regarded as one and entire, ir- 
respective ofits dealing with several sub- 
ject-malters for disposing of claims against 
several defendants. The argument is put 
thus; taking the High Court’s decree as a 
whole, has it or has it not varied the lower 
Court’s decree? So faras the 3rdtdefen- 
dant is concerned, it has undoubtedly done 
so. Therefore it is immaterial that the 
decree as against the 2nd defendant has 
been confirmed. This contention, as we 
shall presently show, is hardly sound in 
principie and would not have been put 
forward, it is conceded, but for the sup- 
posed effect of the decision of the Judicial 


Committee in Annapurnabai v. Ruprao (1)., 


As a question of construction, we fail to 
see why, when there are sevéral decisions 
in respect of several subject-matters, the 
decree embodying those decisions should, 
by some fiction, be regarded as one and 
entire. Leaving over the question of par- 
ties for the moment, we shall first deal with 
the contention asit bears onthe question 
of various subject-matters. Suppose there 
is suit filed in respect of ten loans of ten 
different dates, representing ten different 
transactions. The trial Court passes a 
decree in respect of the first loan, but 
negatives the plaintiff's claim in regard to 
the other nine alleged loans. The High 


(1) 51 O 969; 86 Ind. Cas, 501; 511 A 319; AIR 
1935 PO 60 (P. 0). 
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Court reverses the trial Court's -decree ag 
to the first loan but maintains it as to the 
remaining loans. The argument is that 
the plaintiff can, taking advantage of the 
High Court's pirtial reversal, file an appeal 
questioning every one of the concurrent 
findings. Again, let us suppose, that upon 
a man’s death, his heir files a suit for re- 
covery of six items of movable property. 
The defendant denies that he took posses- 
sion. The trial Court on evidence, finds, 
that the defendant's case is true in regard 
toitems Nos. 4 to 6 and passes a decree in 
respect of items Nos. 1 to 3 alone. The 
High Court reverses the trial Court's decree 
asto item No. 4 and upholds it as regards 
the remaining items. The argument is, 
that the plaintiff can file an appeal for at- 
tacking the concurrent findings in respect 
ofitems Nos. 5 aad 6, the defendant can 
likewise claim the right of appeal for get- 
ting rid of the conenrrent findings as re- 
gards Nos.1 to3. The effect of this con- 
tention is that although the items are dis- 
tinct, the case in regard to each of them is 
distinct, the findings are distinct, the ac- 
cident of there being a partial reversal, 
enables either party to challenge the find- 
ings, as to which both the Courts are agreed. 
This is a startling result, and the question 
is, whether thereis anything in the word- 
ing of the section which compels us to up- 
hold contention of this sort. 

We shall next examine the appellant's 
contention as it bears on the question of 
parties. First, let us for the purpose of 
illustrating the point, vary the facts of the 
present case. Instead of the 2nd defendant 
having won (as he has done) in both the 
Courts, let us suppose that he, had lost the 
suit by a concurrent finding. According 
to the argument, the reversal of the decree 
so far as the 3rd defendant is concerned. 
gives the 2nd defendant a.right to appeal. 
Then again, let us take the facts as they 
are. The effect of the contention is, that - 
even defendants Nas. land 4, against whom 
the decree has been confirmed, can prefer 
an appeal. This contention, if accepted, 
Adal lead to anomalies of the most serious 

ind. f 

Two further illustrations will serve to 
bring out clearly all that is involved in the 
argument. Where the trial Court passes a 
decree against a debtor and his surety, but 
the Appellate Court excnerates the surety, 
on the ground that there has been a varia- 
tion of the contract without his consent, the- 
debtor is on this contention enabled by rea- 
son of the part reversal of the.decree, to. 
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file en” appeal and attack the concurrent 
finding. Again, for money borrowed by A, 
the trial Court pisses a decree against A 
and B on the ground that B was A's -par- 
tner but rejects the claim against C and D, 
finding that they were not his partners. If 
the Appellate Court reverses the trial 
Court’s finding so faras C is concerned, it 
will be open to the plaintiff (on this con- 
tention) to attack the concurrent finding 
that D wasnot a partner, B will be likewise 
enabled to get rid of the finding against 
-himself, though that finding also is a con- 
current finding. 

Not a single case décided previous to 
Annapurnabat v. Ruprao (1), on which the 
applicant so strongly relies, lends the sligh- 
test support to this view. On the strength 
of that Privy Council ruling, an argument 
similar to the present one was ina recent 
case put forward; but-a Bench of the Cal- 
cutta High Court repelled it with great 
force, observing that: 

“Tho enormity of the opposite view is so very 
great that a far more clear and express pronounce- 


ment of the Judicial Committee would be neces- 
sary to uphold it.” ; 


Bibhaotibhooshan Dutta v. Srepati Dutta (2). 

We with great respect, entirely agree. 
There, it was held that where the appel- 
late decree modities the original decree 
upon a singl point and that completely 
in the applicant's favour, so that he 
-has no further grievance in that matter 
he cannot, because of that modification, 
have a right to appeal on other points 
on which Courts’ have concurred (see 
p. 260*), To the same effect is a decision of 


another Bench reported in Narendra Lal . 


v. Gopendra Lal (3), where the lower Court 
granted a certain share and the High Court 


increased it further, the plaintiff cannot, - 


. without showing a substantial question of 
low, have a right to litigate upon other 
Points, upon which both the Courts have 

_ been in agreement. What is to be regarded, 

according to both these cases, is not the 

decision as whole, but the decision as it 
affects the subject-matter in dispute, and 
we think this is the proper test. ‘Ihe right 
way of construing s. 110 is to read the 
words “decree or tinal order” in cl. (3) in 
conjunction with, and to treat them as re- 
lating to, “the subject-matter” mentioned 
in cl. (1). The authorities on this subject 
have been so fully adverted to in the two 


(2) 62 0-257; 154 Ind, Cas. 1072; A I R 1935 Cal. 14€; 
833G W N 1174; 7 R O 551. y 

.3) 31 O W N 572; 103 Ind. Cas. 65; A I R 1927 Cal. 
543450 L J426. 0 : 
~ *Page of 62 Oal.—[Ed.] 


VENKATÁSWAMÍ OJÉÎİIAR v. SEKKUTTI PILLA (MADR.) 


253 
cases mentioned above, that no useful pur- 
pose will be served by our covering the 
same ground. 

Now, turning to Annapurnabai's case (D, 
does it really support the petitioner’s con- 
tention ? There a person died leaving two 
widows. The plaintiff claimed to have been 
adopted by the senior widow. The lst de- 
fendant was the junior widow; the 2nd de- 
‘fendant claimed to be her adopted son. The 
plaintiff denied the 2nd defendant's adop- 
tion and both the debts, the plaintiff's ad- 
option. In the suit,-the plaintif claimed 
certain property. Not only did the two 
defendants deny, as already stated, his ad- 
option but the 1st defendant claimed for 
herself maintenance at Rs. 3,000 per annum. 
The District Judge held that.the plaintiff's 
adoption was proved and that the adopticn 
alleged by defendant No. 2 was not. He 
held further, that the plaintiff was bound 
to provide maintenance for defendant No. 1 
at the rate of Rs. 800 per annum. On 
appeal to the Court of the Judicial Com- 
missioner, the decree wus modified by the 
maintenance being increased from Rs. 800 
to Rs. 1,200 per annum; in other respects the 
decree was contirmed. Special leave to 
appeal was applied for by defendants Nos. 
land 2. The petitioner’s Counsel is re- 
ported to have argued. 

“Having regard to the concurrent findings the 


petitioners desire to appeal only with regard to the 
amount of the maintenance,” X 


-Their Lordships, holding that the peti- 
tioners had aright of appeal, observed that 
tke appeal should be limited tothe question 
as to the maintenance allowance. | he respon- 
dent was unrepresented and their Lordships 
disposed of the matter in two brief sen- 
tences. It is dificult to believe that the order 
was intended to be a considered pronounce- 
ment upcn a subject of such great importance. 
Indeed, there is reason to think, in view of 
the difference in the wording of the order 
as reported in the volume of Indian Appeals 
and that of the Indian Law Reports, Cal- 
cutta, that their Lordships did no more 
than grant special leave, observing that the 
petitioners had aright of appeal. Is it to 
be inferred that the Judicial Committee 
left it open to the defendants to attack the 
concurrent finding as regards the plaintiff's 
adoption? Is itto be further held that their 
Lordships, without saying so, abrogated the 
principle, which till then,-the Indian Courts 
had, without question, applied ? Not in- 
frequently are.attempis made (attended as 
is well-known, with unfortunate: results) to 
read, into the Privy Council judgments 
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much more than is to be found in them. 
This is one such attempt, and we are per- 
fectly clear that it ought not to be allowed 
to succeed, ae 

It must be admitted, as Rankin, C. J. ob- 
serves in Narendra Lalv. Gopendra Lal 
(3), already cited, that the judgment of the 
Privy Council has the effect of overruling 
the principle: on which the well-known 
case of Sree Nath Roy Bahadur v- The 
Secretary of State for India (4), rested. 
That arose under the Land Acquisition Act,. 
and the applicant claimed Rs. 77,060 odd. 
The Judge granted him about Rs. 28,000 
and the High Court on appeal increased the 
amount by Rs. 7,600. The plaintiff applied 
for leave to appeal to the Judicial Com- 


mittee, which was refused. The line of rea- 


soning seems to have been, that in regard 
to the balance of the plaintiff’s claim name- 
ly Rs. 42,000, both the Courts agreed in 
disallowing it and the High Court's judg- 
ment should, therefore, be deemed to be an 
affirming one. This view, as already stated, 


can no longer prevail; but it must be ob- 


served, and thatis very important, that that 
case comprised only one subject-matter, 
namely, the amount of compensation claim- 
ed. The Privy Council ruling is authority 
for the position, that if as regards the sub- 


‘ject-matter in dispute, the Appellate Court 


has varied the lower Court's decision, the 
appellate decree is not an affirming one; in- 


cidentally this statement involves that it 


makes no difference, whether the lower 
Court’s decree has been varied, to the pre- 


judice of the applicant, or in his favour. 


There are in some cases (to which it is 


‘unnecessary to refer) observations, which 


s 


‘He applied for leave to appeal. 


seem to tend support to the applicants’ con- 
tention, with which, wiih great respect, we 
disagree. There is, however, une case of 
our Court which requires special notice 


` Perichiappa Chettiar v. Nachiappan (5). 


That was a suit for an acccunt against an 
agent, the claim having been valued at 
Rs. 40,000. The first Court passed a decree 
for about Rs. 5,600 the result of the High 
Court's decree was that the amount awarded 
to the plaintiff was reduced to about Rs. 2,000 
The argu- 


ment negatived by the learned Judges was, 


that there should be deemed to be as many 

subject-matters as there were items in dis- 

pute. This appears clearly from more than 

one passage inthe judgment of Ananta- 

krishna Ayyar, J. The learned Judge ob- 
(2 80 WN 294, 


(5) 35 L W 208; 139 Ind. Cas, 54; A 1 R 1932 Mad 
46; Ind, Rul, (1932) Mad, 616, 


waite cnain v. Kondan LAL (PËSH.) 
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Serves: í 

“On benalf of the 2nd defendant (respondent in 
this petition), his learned Advocate argued that the 
questionin dispute between the parties related real- 
ly to various items in the account rendered by the 
agent, that the value of none of the items exceeded 
ks 10,000......" (p. £10*) : 

and again 

“Further, ina suit for an account by the princi- 
pal against his agent, it could not, in our opinion, 
be said that each objection raised by the plaintif 
or the defendant to the Commissioner's report is a 
different subject-matter”. (p. 216*). ‘ 

This is precisely what we have been try- 
ing to show, there is a distinction, between 
the decree taken as a whole and the several 
decisions in respect of the various subject- 
matters comprised in that decree. When a 
general account is claimed by an agent, the 


question is, is there a single subject-matter 


or are there as many subject-matters as 
there are items in dispute? This case de- 
cides that the subject-matter is single and 
cannot be split up. It is unnecessary in 
this case to express any opinion on this 
matter, but the observations of the learned 
Judges in regard toother matters, such as’ 
the effect of the Privy Council decision in 


‘Annapurnabai's case (|), are, we must point 


out with great respect, obiter. In the re: 


‘sult, the plaintiff's application fails and ig 


dismissed with costs with cosis. 
C. M. P. No. 679£ of 1932 

This application is made by the lst de- 
fendant in his character as the 3rd defen- 
dant’s representative, for leave to appeal 
against the decree of the High Court in so 
far as it affects (he 3rd defendant. The ap- 
plication is not opposed. The High Court's 
decree, to the extent to which it affects the 
3rd defendant, is a reversing one; further, 
the requirement of e. 110, Civil Procedure 
Code, in regard to the value of the subject- 
matter is fulfilled. Leave is granted. 
CA Application dismissed. 
*Pages of 35 L. W.— [Ed]. 





PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Application No. 2 of 1936 
July 11, 1936 ' 
MIDDLETON, J. C. AND MIR Anmap, A. J.C. 
WAZIR CHAND AND ANOTHER-— 
PETITIONERS 
versus 
KUNDAN LAL AND ANOTIER —RESPONDENTS 
— OPPOSITE PARTIES. 
Civil Procedure Code (Act V of 1908), s. 110—~—Sub- 
stantial question of law--No two opinions possible on 
question in case—Leave to appeal will not be granted 


‘Stamp Act (II of 1899), a. 36~Document admitted 


ry T 


‘ a 
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by trial Court—Appellate Court cannot question ad- 
missibility. 

Where no tio opinions are possible about the ques- 
tion involved in a cage, there isno substantial ques- 
tion of law requiring docision of their Lordships of 
the Privy Council. 

Once a document hag been admitted, rightly or 
wrongly, by the trial Judge, the Court of Appeal 
has, under s. 36, Stamp Act, no jurisdiction to go 
into the question of admissibility. Abid Hussain 
v. Ashgar Hussain (4), followed. 

Œ. App. for leave to appeal to His 
Majesty in Privy Council, from the decree 
ef the Judicial Commissioner’s Court, dated 
October 15, 1935. 

Mr. Chela Ram, for the Petitioner. 

Mr. Raja Singh, for the Opposite. Parties. 

Mir Ahmad, A. J. C.—These are two 
petitions for the grant of leave to appeal 

to Privy Council against the order of a 
Bench of this Court dated October 15, 1935. 
The trial Judge had passed decrees in 
favour of the respondents on the basis of a 
document which he held to be a genuine 
award. The petitioners had came up on 

appeal to this Court and pleaded that the 

document was not an award but an instru- 
ment of partition, that it was understamp- 

ed because it bore only a stamp of Rs. 50 

(meant for an award), while ad valorem 

duty on the value of the largest share 

separated should have been paid on it, 
that the original was missing and that 

a copy of the insufficiently. stamped original 

having been produced could not be admit- 

ted in evidence. 

The ratio decidendi of the judgment of 
this Court was that s. 
barred this Court from questioning the 

‘admission of the document by the trial 
Judge, and that, therefore, the arguments 
taken up on appeal could not be consi- 
dered. Learned Counsel for the petitioner 
admits that the decision of the trial Judge 
having been upheld by this Court, the 
leave to appeal could be granted only if it 
‘is made out that a substantial question of 
law was involved in the case. He argues 
that the question whetker s. 36, Stamp 
Act, debarred the Appellate Court from 
going into the point of the admissibility 
of the document, whose original is not 


forthcoming and was insufficiently stamp- . 


ed, is debatable. He refers to Rajah of 
Bobbilt v. Chinna  Sitaramswami (1), a 
judgment of their Lordships of the Privy 
Council, in which it was held that the 


copy of a document, the original of which ° 


was not traceable, could not he admilted 
in evidence on payment of duty and 


R 28 M 49; 26 1A 262; 4 O W N 117; 7 Sar 597 


A 
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36, Stamp Act, de-- 


EE 


penalty, because the word “instrument” 
used in s. 34, Stampt Act, means the 
original document and not the copy. He 
also referred us togKallu v. Halki 2), and 
Nanak Chand v. Mohammad Afzal, 16 Ind. 
Cas. 950 (3), which are to the same effect 
Counsel for the respondends urges that 
the trial Judge found that the original 
document was an award and not an in- 
strument of partition, and that Le ad- 
mitted the secondary evidence because 
he was of opinion that the original was 
being suppressed by the petitioners. 
Counsel thérefore argued that the trial 
Judge had admitted the copy holding the 
original to be properly stamped, although 
he had not said it in so many words. 
Counsel contends that once a dosument 
has been admitted, rightly or wrongly, 
by the trial Judge, this Court has, under 
s. 36, Stamp Act, no jurisdiction tc go 
into the question of admissibility. He 
quotes Abid Hussain v. Ashgar Hussain, 19 
lsd. Cas. 445 (4), in support of this 
contention and states that the rulings 
quoted by the other side do not apply 
because in those cases the original was 
admittedly an insufficiently stamped docu- 
ment. 

In our opinion there is no substantial 
question of law involved between the 
parties in this case. The original docu- 
ment was found to be an award. It bore 
a stamp of Rs. 50 which is admitted to 
be correct if it is an award andnot an 
jnstrument of partition. The Court admit- 
ted secondary evidence of the document 
as such. Section 36, Stamp Act, is a clear 
bar to the Appellate Court’s jurisdiction 
to gointo the question whether the docu- 
ment was rightly admitted or not. The 
mere allegation of the petitioner that it 
should be considered as: an instrument 
of partition, that therefore it was insuffi- 
ciently stamped, and that ccnsequently 
the admission of a copy of an insufficient- 
ly stamped document was wrong, does not 
necessarily prove that these allegations 
are correct, and therefore dces not make 
the rulings quoted by the petitioner rele- 
vant to ihe enquiry. The case as it stands, 
is parallel to the one reported in Abid 
Hussain v. Ashgar Hussain 19 Ind. Cas. 
445 (4). The original of the document was 
found tobe properly stamped, its copy 
was admitted in evidence, and on appeal 


(2) 18 A 295; A W N 1/96, 68. 

(3) 16 Ind, Gas, 980; 33 P R 1913; 11 PLR 1913; 
279 P W R1912, 

(4) 19 Ind, Cas, 445; 11 A L J506, i E 
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it was sopght to be proved that the ori- 
ginal was insufficiently stamped. In the 
circumstances the High Court of Allahabad 
took the view that s. 35, Stamp Act, comes 
into play and takes away the jurisdiction 
of the Appellate Court to go into the 
matter. There can be no two opinions 
about it and there is, therefore, noimport- 
ant question of law requiring the decision 
of their Lordships of the Privy Council. 
We dismiss both the petitions with costs. 
Pleader'’s fee Rs. 25 on each petition or 
Rs. 50 in all. 
N. Petitions dismissed. 


MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 3852 
of 1935 
August 19, 1936 
. PANDRANG Raw, J. 
Sri EMBERUMANAR JEER SWAMIGAL 
— PETITIONER 
versus 
Tur BOARD or COMMISSIONERS 
yog HINDU RELIGIOUS ENDOWMENTS, 


MADRAS AND OTHERS — RESPONDENTS 

Cextiorari—Administrative and judicial acts— 
Order of Religious Endowments Board declaring the 
order of precedence for distribution of theerthams 
and honours, whether administrative act or judicial 
act—Power of High Court to issue writ— Right to 
honours, whether a civil right—Madras Hindu 
Religious Endowments Act (I of-1925), s. 79. 

A writ of certiorari doss not lie in respect of 
administrative acte but only in respect of judicial 
acts, The right to obtain theertham or honours in 
a particular order of precedence ina temple is not 
a civil right which can be enforcred or declared 
jn a Civil Court and a writ of certiorari cannot 
be issued in respect of an order of the Religious 
Endowments Board declaring the order in which 
theertham and honours should be distributed in a 

le. 
iB etion 79 of the Madras Hindu Religious Endow- 
ments Act, is merely a saving clause which does 
not add to or take away existing rights and re- 
medies. It does not create any new rignts. 

The mere fact that parties were heard or evidence 

. was taken would not convert an act which is really 
of an administrative nature into a judicial act. 
Athan Sadagopa Chariar Swamigal v. Elayavalli 
Srinivasa Chariar, (1), Rex v. Llectricity Commis- 
isoner’s (2), Rex v, London County Council (3), and 
Striman Sadagopa V. Krishna Tatachariyar (4), 
referred to. . : i 

©. Mis. P. praying that in the circumstan- 
ces stated in the affidavit filed therewith 
the High Court will be pleased to issue a 
writ of certiorari to the Board of Commis- 
sioner for Hindu Religious Endowments, 
Madras the lst respondent herein calling for 
the papers in M. A.-No. 4 1935 and the con- 


` pected proceedings in M.A, No: 9 of 1935 on 


the file of the said Board and the orders 
passed thereon by the said Board, and to 
quash the order of the said Board passed 
in the said M. A. No. 9 of 1938, 

_ Messrs. T, R. Venkairama Sastri for Mr. 
V. Ramasami Ayyar and N. G, Krishna 
Ayyangar for the Petitioner. 

Messrs, S. Srinivasa Ayyangar, for- A. 
Srirangachariar K. Subba Rao, 8S. Narayana 
Ayyangar. K. S. Krishnaswami Ayyangar 
for Mr. S. Ramaunjam for S Rajagupala- 
chari, T.M. Krishnaswami Ayyar, for Mr. K. 
E. Rajagopalachari, for the Respondents. 

Order.—This is an application for the 
issue ofa writ calling for the records in 
M. A. No. 4 of 1935 and the connected pro- 
ceedings in M, A. No. 9 of 1935 with the 
orders passed thereon by. the -Board of 
Commissioners for Hindu Religious Iindaw- 
ments, Madras, and to quash the order 
passed by the Board, in M. A. No. 9 of 
1935. The -order in question runs as 
follows :— f : 

“The petitioners (Appalwar Pakshiraja Iyengar*, 
and others) are entitled to 9th theertham and 9th 
place in distribution of honours as claimed by 
them in Sri Athinathar Alwar Temple. Alwar- 
tiunagari, Tirnchendur Taluk, Tinnevelly District.” 

2. The trustees of Sri Athinathar Alwar Temple, 
Alwartirungari, Tiruchendur Taluk, Tinnevelly Dis- 
trict is hereby directed to observe the orderof dis- 
tribution of theertham as.stated above in supersession 
of the directions- given in Board's Order No. 277 
dated May 2, 1927. 

3. This order shall not in any way affect the 
Board’s order No. 277, dated May 12, 1927, regard- 
ing distribution of special Honours during Vaikasi 
festival.” . 

4. This order was passed on review of* 
the previous order which itself was passed 
on en application for reviewing the order. 
of the Board dated May 12, 1927.° On that 
application for reviewing the order of 1927, 
three Ocmmissioners constituting what is 
called a Full Board paesed an order dis- 
missing it and declining to review the 
order passed in 1927. Thereupon an applica- 
tion was made for a review of the order 
dismissing that application and it was on 
such an application for review that the 
present order, dated May 15, 1925, was 
passed, and it is this order that is sought 
to be quashed in these proceedings. It 
would appear that Sri Emperumanar Jeer, 
the petitioner in this Court had no objec- 
tion to the %h theertham and 9th place 
being given to the petitioner before the 
Board. The memorandum filed by him 


before the Foard was as follows :— 

“Without prejudice to any of the contentions of 
Sri Emperumanar Jeer either before this Board 
or elsewhere, this respondent has no objection what~ 
ever to the applicants or petitioners herein being 
given the 9th place and theertham claimed by them 
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and to their names being included.in the list attach- 
ed as an annexture to the Board's order, dated May 
12, 1927, in O. A. No. 206 of 1927 

The order of the Bored dated May 15;- 
1935, purports to do nothing more as would 
be seen from the order which has been 
extracted in full above. Even in this Gourt 
the petitioner's Advocate did not object to 
the petitioners before the Board being 
given the 9:h theertham and the 9th place. 
Apparently the objection of the petitioner is 
tothe annexure to the order in question which 
purports to give the reasons for the order 
itself and in particular to para. 9 of that 
annexure in which the Board held that 
the order for distribution of thezrthan and 
honours should by the one that was 
laid down in the case reported in Athan 
Sadagopa Chariar Swamigal v. Elayavalli 
Srinivasa Chariar (1). The Board in that 
paragraph directed the trustee to follow 
that order in supersession of the directions 
given in the order of 1927. This general 


‘direction regarding distribution of theerthum | 


-and other honours certainly went beyond 


what had been agreed to by the Emberu-. 


manar Jeer (5th respondent before the 
Board). But as will be seen from the order 
itself nothing was said therein about the 
distribution of theerthum and honours to 
other persons that is to say, persons other 
than the petitioners before the Board whose 
place was fixed by consent. So far, there- 
fore, as the order: goes it was by consent 
andit is hardly open to the petitioner 
herein to move this Court to quash an 
‘order which was passed with his consent. 


This consideration, however, does not apply: 
to what is contained in the annexure and. 


to what goes beyond what was agreed 
to. To what extent the annexure prevails 
when it goes beyond the formal order itself 
is not a question that has been argued 
before me though the argument was carried 
on for a very long time. It has been assum- 
ed that, the annexure is part of the. order 
and must be deemed to contain directions 
to the trustee. I shall, therefore, proceed on 
the same assumption, though it should not 
be taken that in my opinion the annexure 
is part and parcel of the order itself. 
The objection taken to the order or rather 
to the annexure. is that two commissioners 
had noright to review the previous order 

passed by three commissioners, even assum- 
ing that there was power of review 


and that the procedure followed by the- 


Board to two Commissioners in granting the 


a (1913) Mi W N 229; 19 Ind, Gos, 257; 13M LT 
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review and passing orders thereon without 
giving the parties a full hearing-on the 
points in dispute must be deemed to hava 
been passed without jurisdiction. Xt would 
be necessary to consider these objections 
to the order only if itis found that a writ . 
of certiorari will lie in acase of this kind. 
It has been very strongly conlended that 
no such writ: would lie in the present vase 
and this preliminary objection to the.ap- 
plication must be decided before the merits 
can be gone into. 

In ths first place it is well settled and 
there isreally no dispute about it thata 
writ of certiorari does notlie in respect of 
administrative acts. What is contended 


is that the present order is not an adminis- 


trative act but is a judicial act and that 
it falls within the rules laid down 
by Atkin, L. J. ia Rex v. Electricity Com- 
missioners (2), which has been adopted and 
followed in Rex v. Lundon County Council 
(3). That rule runs more or less as fol- 
lows:—(I am quoting from Halsbury's Laws 


of England, Vol. 9, page 855) : 


“Wherever any body of persons having legal 
authority to determine questions affecting the righta 
of subjects and having the duty to act judicially, 
act in exces: of legal authority, they aro subjecs 
to the controlling jurisdiction of the King’s Benoh 
Division exercised in the writ.” 

The real . question for decision in this case 
is whether the order of the Board including 
therein the annexure to it determines ques-. 
tions affecting the rights of subjects and 
whether such determination was a judicial 
act. What was determined bythe Board was 
the order of distribution of theerthum and 
honours connected with theertham. This’ 
matter cannot, in my opinion, be regarded. 
as a determination of any rights of subjects,. : 
The rights of subjects referred-toin the 
rule are rights which can be legally enforced 
and not mere honours or precedence claim~ 
ed or recognised as a matter of courtesy 
or usage. Tt is not seriously disputed that 
the rights to obtain the theertham or honours 
ina particular order of precedence. ig not 
a civil right which can be enforced or’ 
declared in a Civil Gourt. The following 
observations in Striman ‘Sadagopa, Ye, 
Krishna Tatachariyar (4), appear: ‘to, me 
to bear on this question. «Post: was 
also a case in which certain honours 
were claimed by the Mathathipathi. 
of a certain- mutt as against © the. tristes 


cw ae 1K B171; at p. 205; 93 LJK B 399; 130, 
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cr wardens of a certain temple at Con- 
jeevaram. Scotland, ©. J. observed as 
follows :-— 

: “The duty cf individuals to submit to and perform 
certain religious observances in accordance with 
the ritual or conventional practice of their race or 
sect is in the express ot legal recognition and 
provision, an imperfect obligation of a moral and 
not acivil nature. Of such obligations the present 
Civil Courts cannot take cognizance”. 

““ Indeed the rule that Civil Courts cannot 
take cognizance of claims to mere honours 
or privileges cf the nature referred to 
above has been unquestioned for many years 
and every attempt to evade that rule has 
met with failure. There can be no doubt, 
therefore, that a Board dealt with a subject- 
matter which was not within the cognizance 
of Civil Courts. Ido not think the mere 
fact that the Board of Commissioners for 
Hindu Religious Endowments pronounced 
a` decision about these hcnours or privileges 
has changed their essential nature. The 
distribution of theertham and other honours 
in temples is a matter of internal man- 
agement which is Jeft to tha management 
or trustee subject to such supervision as 
may be vested by law either in the temple 
committee or the Board of Commissioners 
for Hindu Religious Endowments. It is 
not pretended that any particular person 
like the petitioner could enforce a claim 
to get theertham or other honours in a 
Particular order of precedence by filing a 
suit against the trustee or any one else. 
It is a matter of administration of the temple 
including therein the proper” performance 
of ceremonies in the temple. Such a 
claim is not based on any legal right. The 
provisions of s. 79 of the Madras Hindu 
Religious Endowments Act do not, in my 
opinion, change the position. That 
section merely provides that the act 
shall affect any established usage of 
a mutt or temple of the rights, honours, 
emoluments, and perquisites to which any 
person may by custom or otherwise be entiti- 
ed in such mutt or temple. The section does 
not enlarge such rights, honours, emoluments, 
or perquistes nor does it take away any 
of such which existed before the act became 
law. In other words what was not a right 
has not become aright by reason of s. 79, 
Section 79 is merely a saving clause which 
does not add to or take away existing rights 
or remedies. It seems to me, therefore, 
what was decided by tke Board relates 
not to any rights of subject but deals only 
with the question of order of precedence 
in the distribution of theertham and other 
honours, a subject which cannot be agitated 


in the ordinary Civil Courts and regard- 
ing which no one can be said to possess 
any legal right in the sense of a right which 
can be enforced with the assistance of the 
State. It may be tkat in coming to their 
decision the Commissioners observed certain 
judicial forms. The subject-matter of their 
decision is, however, not altered by the 
procedure observed. There is nothing in- 
congruous in an administrative act being 
preceded by a judicial mode of enquiry. 
Instances are not wanting of even acts of 
Courts properly so-called after hearing the 
parties of taking evidence being deemed 
to be administrative acts. It is enough to 
give as an instance the determination of 
the terms of a proclamation of sale by 
the executing Court which has been held 
to be not a judicial act but an administra- 
tive or ministerial one. What matters is 
not the form or procedure followed but 
the subject matter or the decision. If that 
subject-matter includes the rights of parties” 
and if the decision is one which is intend- 
ed by law to be arrived at ina judicial 
manner, i.e. after hearing evidence ‘and 
the parties, a writ of certiorari will certainly 
lie. But the mere fact that parties wero 
heard or evidence was taken would not 
convert what is not a decision about rights 
of subjects into such a decision. The order 
of the Board is; in my opinion, nothing more 
than a direction to the trustee to distribute 
the theertham. and other honours in a 
particular order of precedence. That is not 
a direction which determines the legal 
rights of any one. It cannct be said that- 
such a decision has declared any one’s 
legal right or deprived any one of a legal 
right which he had. Itis merely an order 
dealing with the internal management of 
the temple and does not decide the legal 
rights of any subject. - In this view of the’ 
case itisclear that writ of certiorari will: 
not lie for itis conceded that it would not- 
lie in the case of an administrative act and. 
it has not been contended thatthe Board 
had no jurisdiction over the trustee in the 
matter cf distribution of theeriham and other 
honours. The preliminary. objection is a 
sound one and the application must fail 
on that ground and itis not necessary to 
go into the question whether the procedure 
adopted by the Board in reviewing its- 
previous order was wrong or whether Com- 
missioners were entitled to review or 
modify an order passed by three of them. 
‘the petition is dismissed with costs of 
the Board (lst respondent) and also costs 


‘of respondents Nos. 3 and_7 these two 


+ 
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respondents having only one set.of costs. 
Advocate's fee is fixed at Rs. 100 (hundred). 
Ay Petition dismisse d. 


OUDH CHIEF COURT 
Criminal Appeal No. 265 of 1936 
November 17, 1936 
NANAVUTTY AND Zia-UL-Hagan, JJ. 
EMPEROR—Comp LaInaNT—APPELLANT 


VETSUS > 
SALIK AND OTHERS—ÅCOUSED— 
RESPONDENTS 


Criminal Procedure Code (Act V of 1898) s. 172— 
Use of Police diary—Evidence Act (I of 1872), s.145 
~—Previous statement by witness—Use of, for con- 
tradicting him— His attention must be called to parts 
which are to be used—Statements cannot be used with- 
out giving opportunity to witnesses of either denying 
or admitting them—Police Officer recording joint 
statements—They cannot be used against any parti- 
cular witness. 

Under 3,145 of the Evidence Act a witness may 
be cross-examined as to previous statements made 
by him in writing or reduced into writing, and 
relevant to matters in question, without such writ- 
ing being shown to him, or being proved; but if 
it is intended to contradict him by the writing, his 
attention must, before the writing can be proved, be 
called to those parts of it which are to be used, 
for the purpose of contradicting him. Where the 
Judge has asked the investigating Police Officer to 
verify as true the copies of the statements recorded 
by him in the special Police diary and he has bodi- 
ly used these statements for the purpose of con- 
tradicting the statements made on oath by the pro- 
secution witnesses without first giving each pro- 
secution witness an opportunity of admitting or 

enying the correctness of the statement recorded 
by the investigating Police Officer in the special 
Police diary of the case, the procedure is entire- 
ly illegal and all these true copies of statements 
recorded by the Police Officer in his diary and ex- 
hibited in this case-are entirely inadmissible in evi- 
dence. [p. 261, col. 2. 

The proper procedure in such a case when wit- 
ness is songht to be discredited by the defence by 
having him contradicted by his previous statement 
made befare ths Police is to read out that particular 
portion of the witness’s previous statement made to 
the Police which is in direct contravention of what 
he has deposed in Court and then to ask him 
whether ha sticks to his former statement as re- 
corded by the Police or whether he sticks to his 
statement as made on oath in Court, and only that 
portion of his statement as recorded by the Police 
which has been read to the witness should be ex- 
hibited in the trial of the case, Raja Ram v. King- 
Emperor (1), relied on. [p. 262, col. L] : 

Where the Police Officer recorded in his Pulice diary 
the statements of 2or 3 persons jointly at one place 
these joint statements cannot be Jegally used as 
statements of any particular prosecution witness 
for the purpose of contradicting that witness, for 
the simple reasun that it is not known how much 
of any particular joint statement was the indivi- 
dual statement of any particular prosecution wit- 
ness and how much was not his individual state- 
ment. [p. 261, col. 1; p. col. 2.] 


Or, A. against an order of the Additional 
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Sessions, Judge of Sitapur, dated May 8, 
1936. 
Mr. H. S. Gupta, R. B., the Government 
Advocate, for the Crown. 
Dr. Qutubuddin Ahmad, for the Res- 
pondents. : 
Judgment.—This is an appeal filed 
under s. 417 of the Code of Criminal Pro- 
cedure on behalf of the Local Government 
against a judgment of acquittal passed by 
the learned Additional Sessions Judge of 
Sitapur acquitting Sulik Brahman and his 
brother Sheo Ghulam Brahman residents 
of Pipri Police Station Talgaon in the 
District of Sitapur as well as Santu Singh 
and his brother Bishambhar Singh Thakurs, 
residents of Purwa Tonda Singh included 
in village Saraiyan in Police Station Talgaon 
in the District of Sitapur. ae 
The story of the prosecution is briefly as 
follows :— 
On the morning of December 26, 1935, 
at about 2 or 3 ghavis after sunrise, Lachhmi 
Narain Brahman and his servant Parbat 
Singh were going from their village Pipri 
to village Gathia in order to auction timber 
belonging to Lachhmi Narain. Lachhmi 
Narain was going a few paces ahead of 
his servant Parbat Singh. When they had 
reached the lane which passes close to the 
temple towards the north of Anandi Purwa, 
the four accused, Salik and his brother 
Sheo Ghulam, and Santu Singh and his 
brother Bishambhar Singh came up from 
behind with lathis in their hands and 
suddenly began to beat Parbat Singh. 
Santu Singh was shouting to Parbat: 
“To-day we shall settle our differences,” and 
saying this all four accused fell upon Parbat 
Singh with their lathis. Parbat Singh fell 
down near the temple, Lachhmi Narain shout- 
ed for help and fearing that the four accused 
might attack him also, he ran away. Salik 
and Sheo Ghulam chased him, and ran 
after him up to village Bhagwanpur. 
‘Lachhmi ran inside the house of one 
Hiraman Pasi. Salik dragged him out of this 
house and then both Salik and Sheo Ghulam 
peat him with lathis. Gaya Din, uncle of 
Hiraman, rescued Lachhmi Narain and 
raised an alarm. Thereupon Hiraman and 
other persons including women and children 
ran to the spot and Hiraman called out: 
“why are you making all this hubbub 
in front of my house?” Salik asked Hiraman 
to tura out Lachhmi Narain “ from his 
house but Hiraman refused and told them 
that if they persisted in beating Lachhmi 
Narain, they would have to reckon with 
him. Thereupon Salik and Sheo Ghulam 
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went back to the spot where they had beaten 
and knocked down Parbat Singh. sub- 
sequently all four accused carried the dead 
body of Parbat Singh from the place where 
they had beaten him to the door of Musam- 
mat Saraswati’s house. They placed the 
dead body of Parbat Singh in front of the 
house of Musammat Sarswati Natin and 
told her to say that Parbat Singh had 
come to commit a dacoity at her place 
and so the village people in altempt- 
ing to save her had murdered Parbat Singh. 
Musammat Sarswati refused to tell this 
false story and rushed inside her house 
and bolted it, and subsequently, through 
fear of the accused, she went to the house 
of her maternal uncle at Kolapurwa, which 
is about 10 or 12 miles from village 
Bhagwanpur. She returned from that place 
after 18 or 20 days on hearing that Salik 
had been arrested and prosecuted. In the 
meantime Lachhmi Narain who had been 
rescued by Hiraman (P. W. No. 10) and his 
uncle Gaya Din (P. W. No. 11), was esccrted 
by Hiraman safely from his -house to 
village Suthia. Lachhmi Narain then sent 
word, through a Chamarin (P. W. No. 9 
Mahadei), to ask his brother to come to him 
and take him safely back to his own house. 
At that time Lachhmi Narain was at the 
house of Mahabir Gosain in village Suthia. 
Misri Lal, brother of Lachhmi Narain came 
in the afternoon of the day of the occur- 
rence with some 10 or 12 men and escorted 
Lachhmi Narain safely to his home in 
village Pipri. Then next day Lachhmi 
Narain went to Police Station Talgaon 
which is 14 miles from the scene of the 
occurrence, and made his first report (Ex. 1) 
at about mid-day. In that report he charg- 
ed Salik, Sheo Ghulam, Santu Singh and 
Bishambhar Singh with causing the murder 
of. his servant Parbat Singh and of also 
inflicting simple hurt on his person. 

This first information report was made 
by Lachhmi Narain in the presence of the 
. Station Officer, Munshi Mukhtar Nabi who 
was then in charge of Police Station 
Talgaon. The Station Officer at once pro- 
ceeded tothe spot and found the corpse of 
Parbat Singh lying in front of the door of 
Musammat Sarswati Natin. He inspected the 
dead body and prepared a panchayatnama 
or inquest report (Ex. 6). He then handed 
the corpse over to constable Mahadeo, who 
took it to Sadar for post mortem ex- 
amination. He also noticed injuries on 
the person of Lachhmi Narain and sent him 
first to Biswan and, as the. doctor was not 
w be found there, he sent him to Laharpur 
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for medical examination. He then prepared 
a plan of the locality (Ex. 7). He found 
marks of blood on the spot where Parbat 
Singh was first knocked down, but no 
marks of any struggle on the ground in 
front of the door of Musammat Sarswati. He 
arrested the accused Salik on January 5, 
1936, but was unable to effect the arrest 
of the other three accused. He requested 
that proceedings under ss. 87 and 88 of the 
Code of Criminal Procedure be taken against 
Sheo Ghulam, Santu Singh and Bishambhar 
Singh, and after completing his inquiry, 
he prosecuted all four accused on a 
charge under s. 302, Indian Penal Code, 
in respect of the murder of Parbat Singh, 


and under s. 323, Indian Penal Code, 
in respect of causing simple hurt to 
Lachhmi Narain. Mr. Abdul Majid, a 


Magistrate of the First Class, in the District 
of Sitapur, committed all the four accused 
to the Court of Session to stand their 
trial in respect of the offences . under 
ss. 302 and 323, Indian Penal Ode. The 
learned Additional Sessions Judge of 
Sitapur, Mr. Shaukat Husain, has acquitted 
all four accused of the offences charged 
against them, and hence the Local Govern- 
ment has filed this appeal against the judg- 
ment of acquittal passed by the Court of 
Session in favour of all the four accused. 

The medical evidence of the Civil Surgeon 
of Sitapur who performed the post mortem 
examination on the body of Parbat Singh 
on December 28, 1935, leaves no room for 
doubt that, in respect of the death of 
Parbat Singh au offence of culpable homicide 
amounting to murder was committed by 
his assailants. There were six contused 
wounds and a number of abrasions and 
contusions. ‘he third, fourth, fifth, sixth, 
seventh and eighth ribs were fractured. 
The base of the skull was also fractured 
and other skull bones were also fractured; 
There ` was an incised wound cutting 
a portion of both nostrils. The learned 
Counsel for the accused does not dispute 
the fact that the evidence of the doctor 
fully proves that Parbat Singh had been 
murdered by somebody, and the learned 
rial Judge also finds it proved that Parbat 
Singh had been ,murdered. We need not, 
therefore, labour this point. 

The next question for determination in 
this case is whether the charge of wilful 
murder of Parbat Singh has been brought 
home toall or any of the four accused who 
are on their trial in this case. There are 
four eye witnesses of the actual assault om 
Parbat Singh hy the four accused who axe 
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on their trial before us. (Their Lordships 
after discussing ‘the entire evidence at 
great length continued). 

_We have- ‘considered at length all the 
arguments advanced by the learned trial 
Judge for holding the evidence of the 
Prosecution witnesses ‘as unreliable and 
unworthy of belief. We have shown above 
that, in our opinion, the evidence of these 
witnesses which stands unrebutted and 
udshakeh in cross-examination is worthy 
-of credence and fully proves the charge 
against the accused. We note that the 
‘accused have examined no witness in their 
defence although they had summoned a 
number of witnesses. They have also not 
thrown any light as to Low Parbat Singh 
mət with his death in broad daylight in 
the heart ofthe village | . 

_ They admit the enmity which they had 
with Lachhmi Narain und stated that it 
was On account of that enmity that they 
-have been implicated in this case. The 
learned Counsel who appeared on ‘behalf 
of the accused ‘has strenuously argued that 
the presumption of innocence in favour 
of the accused: has been strengthened by 
the judgment of acquittal in favour of the 
accused passed by the learned trial Judge. 

We have given this fact our careful consi- 
deration and have closely scrutinised the 
evidence of the prosecution witnesses. After 
giving due consideration to all the argu- 
ments advanced by the learned Counsel for 
the accused, we can find no satisfactory 
reason for disbelieving the evidence of the 
prosecution witnesses. In our opinion the 
guilt of the accused in respect of the charges 
under ss. 302, Indian Penal Code, and 323, 
Indian Penal Code, has been fully establish- 
éd beyond any reasonable doubt, and that 
being our view of the evidence on the record, 
we must give effect to ib. 

For the reasons given above, we allow 
this appeal, set aside the judgmeut of 
acquittal passed by the learned trial J udge 
in favour ef the accused and in lieu thereof 
convict all four accused, Salik, Sheo Ghulam, 
Santu Singh and Bishambhar Singh on a 
charge under s. 302, Indian Penal Code, in 
respect of the murder of Parbat Singh and 
we further convict Salik and Sheo Ghulam 


of an offence under 5. 323, Indian Penal ` 


“Code; in respect of the offence of causing 
ssimple hurt to Lachhmi Narain. 


Tt ‘now only remains for us tò consider . 


whe question of sentence. In view of the 


fact that there was no deep-rcoted enmity . 


between the deceased Parbat Singh, the 
servant of Lachhmi Nardin, and the accused 
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and taking into consideration all the cir- 
-cumstances of this case and’ giving due 
weight to the arguments advanced on ‘both 
sides, we think the ends of justice will be 
met in this case if we sentence each of the 
four accused to the lesser of the two punish- 
ments which can be legally inflicted on 
them fer an offence under s. 302, [Indian 
Penal Code. We accordingly convict Salik, 
Sheo Ghulam, Santu Singh and Bishambhar, 
Singh of an offence under s. 302, Indian 
Penal Code, and sentence each of them 
to undergo transportation for life. We 
further convict Salik and Sheo Ghulam of 
an offence under s. 323, Indian Penal Code, 
and sentence each of them to undergo six 
months’ rigorous imprisonment, The ‘sen- 
tence in respect of the offence under s. 323, 
Indian Penal Sode, will, in each case, run 
concurrently with the sentence in respect 
of the offence under s. 302, Indian Penal 
Code. 

Before we part with this case, we think 
it proper to make some observations in 
connection with the misuse of the pro- 
visions of s. 172 of the Oode of Criminal 
Procedure of which the learned trial Judge 
has been guilty. Sub section 2 of s. 172 of 
the Code of Criminal Procedure runs as 
follows :— . 

“Any Oriminal Court may send for the Police 
diary of the case under inquiry or trial in such 
Court, and may use such diaries, not as evidence in 
the-case, but to aid it in such inquiry or trial.” 

The learned trial Judge in the present 
-case has used all the statements of the pro- 
secution witnesses recorded by the investig- 
ating Police Officer without first getting 
each prosecution witness to admit or deny 
any particular statement contained in his 
statement as recorded by the Police Officer. 
Under s. 145 of the Indian Evidence Act 
a witness may be cross-examined as to 
previous statements made by him in writing 
or reduced into writing, and relevant to 
matters in question, without such writing 
being shown to him, or being proved; but 
if itis intended to contradict him by the 
writing, his attention must, before the 
writing can be proved, be called to those 
parts of it which are to be used, for the 
purpose of contradicting him. Thissection 
of the Indian Evidence Act has been com- 
pletely ignored by the learned trial Judge 
in the present case. He has asked the 
investigating Police Officer to verify as 
true the copies of the statements recorded 
by him in the special Police diary and he 
has bodily used these ‘statements for the 
purpose of contradicting the statements 
made on oath by the prosecution witnesseg 
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“without first giving each prosecution witness 
an opportunity of edmitting or denying the 
correctness of the statement recorded by 
the investigating Po‘ice Officer in the special 
Police diary of the case. This procedure 
is entirely illegal and all these true copies 
of statements recorded by the Police Officer 
in his diary and exhibited in this case are 
entirely inadmissible in evidence. We 
further note that the Police Officer recorded 
in his Police diary the statements of 
2 or 3 persons jointly at one place. These 
joint statements cannot be legally used 
as statements of any particular prosecution 
witness for the purpose of contradicting 
that witness, for the simple reason that it 
is not known how much of any particular 
joint statement was the individual state- 
ment of any particular prosecution witness 
and how much was not his individual 
statement. These are very serious defects 
in the trial of the case and they have 
greatly prejudiced the prosecution. The 
proper procedure in such a case when 
witness is sought to be discredited by the 
defence by having him contradicted by his 
previous statement made before the Pclice 
is to read out that parlicular portion of 
the witness's previous statement made to 
the Police which is in direct contravention 
of what he has deposed in Court and then 
to ask hint whether he sticks to his 
former statement as recorded by the Police 
or whether he sticks to his statement as 
made on oath in Court, and only that 
portion cf his statement as recorded by the 
Police which has been read to the witness 
should be exhibited in the trial of the case: 
See Raja Ram v. Emperor, 3 O. W. N. 1091 
(1). The entire statement of the witness 
as recorded by the Police should not be 
brought cn record of the Sessions trial 
and should not be exhibited. We make 
these observations for the future guidance 
of the learned trial Judge and we trust 
that such mistakes will not take place in 


future. 


D. Appeal allowed. 


(1) 3.0 W N 1001; 99 Ind, Cas. 312;128 Or L J 134; 
A IR 1927 Oudh 64. 
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PATNA HIGH COURT 
Civil Appeal No, 647 of 1933 
August 11, 1936 
AGARWALA AND MADAN, JJ. 
CHHATRA KUMARI DEBI—DEFENDANT 
: No. 3—APPELLANT 


VETNSUS 
Musammat PARBATI KUER AND ANOTHER — 
PLAINTIPES AND OTHERS—DEFENDANTE Nos. 1 
AND 4— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XLI, r. 27 
—Appellate Court, if can admit documentary addi- 
tional evidence—Evidence—Admissibility—Documents 
—Opposite party not raising objection to documents 
filed in trial Court as to their relevancy—He cannot 
object in appeal that there was no evidence of 
formality of comparing copies with originals. 

Appellate Court has ample power, under O, XLI, 
r. 27, Oivil Procedure Code, to admit additional 
documentary evidence at appellate stage, if it finds 


it necessary. 

The appellant did not raise any objection as to 
the irrelevancy of the documents filed by the other 
party in the trial Court or deny that they contained 
a true and accurate statement of the contents of 
the original documents: : 

Held, that it was too late for them to object in 
appeal that there was no evidence of the formality 
of comparing the copies with the originals. 

C. A. from the appellate decree of the 
Additional District Judge, Muzaffarpur, 
dated April 20, 19382. 

Messrs. T. N. Sahay and Hareshwar 
Prasad Sinha, for the Appellant. 

Messrs. B. P. Sinha and K. Dayal, for 


the Respondents. 


an appeal by 


Agarwala, J.—This is 
of the 


defendant No.3 froma decision 


” Additional District Judge of Muzaffarpur 


modifying a decision of the Subcrdinate 
Judge of Motihari. In 1907 the respondents 
purchesed at a sale in execution of a 
mortgage decree the right, title and inter- 
est of the morigagor, one Chautiria Pa- 
damraj, who since died in 1922. As pur- 
chasers of the interest of the mortgagor 
they claimed a sum of money which has 
been deposited inthe treasury as the pur-- 
chase price of land in village Eharnihar 
under the Land Acquisition Act. The suit 
was contested by the Ramnagar Raj, the 
recorded proprietor of the mauza. The actual 
document by which the land was granted by, 
the Ramnagar Raj to Chautiria Padamraj has 
not been exhibited. In the Record of Rights 
it was stated that the grant would lapse 
on the death of the grantee, ‘“Nirbans.” It 
is the construction of this word “Nirbans” 
which is the principal question which 
arises in the litigation. The first Court 
held that the word ‘‘Nirbans” meant “with- 
out maleissue” and it not being alleged 
that any male issue survived Padamraj, the. 
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first Court held against the plaintiff. In 
appeal the Appellate Court reversed this 
decision holding that Nirbans meant “with- 
out heirs.” Asitis not disputed that Pa- 
damraj left a widow surviving him as his 
heir, the Appellate Court reversed the de- 
cision of the first Court and decreed the 
suit in favour of the plaintiff, í 

In second appeal various questions have 
been raised bythe learned Advueste for 
the appellant. It is first contended that the 
Appellate Court should not have admitted 
additional evidence at the appellate stage. 
From the order sheet it appears that on 
December 22, 1932, the plaintiffs applied to 
the Appellate Court for permission to file 
certain documents. The documents they 
tendered were copies of certified copies of 
judgments and decrees in previous litiga- 
tion between the grantor and grantee in 
which the term “Chautaria Khangi” had 
been. adjudicated upon. The Court directed 
that the originals of these documents should 
be sent for. By this it apparently meant 
the certified copies of the original documents. 
The certified copies were in the Court of 
the Subordinate Judge at Motihari. On 
March 29, 1933, the Court recorded an 
order that it was necessary for the proper 
decision of the case that the documents 
which the plaintiffs sought to be admitted 
in evidence should be so admitted. The 
learned Advocate’s contention that the 
Court had no power to do this is plainly ne- 
gatived by the Court's order that it was 
necessary forthe purpose of deciding ihe 
case that the documents should he taken into 
consideration. Itis true that it was the 
plaintiff who moved the Court to admit 
these d:cuments but that does not affect 
the matter. Ifthe Appellate Court found 
it necessary to admit the documents for the 
purpose of arriving at a decision it had 
ample power under O. XLI, r. 27, to do so. 

- The next objection of the learned Advo- 
cate for the appellant is that some of the 
documents admitted are copies of copies. 
The answer to that argument is that the 
Court sent for the certified copy from the 
Court at Motihari and it is those certified 
copies which were in evidence in the case 
and not the copies which were originally 
tendered. by the plaintiff and have been 
sent up with the record of this second ap- 
weal. Furthermore, the appellant did not 


waise any objection as to the irrelevancy 


of these documents or deny that they con- 
Jained a true and accurate statement of the 
contents of the original documents. In that 
wiew of the matter, in my opinion, it is too 
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late for tham now to object thit there was 
no evidence of the formality of comparing. 
the copies with the originals. -The learned 
Advocate also made a grievance of the fact- 
that the Appellate Court had refused to. 
take into evidence documents which the 
learned Advocate states that the defendant- 
appellant desired to put in as rebutting 
evidence. The Appellate Court observed 
that the defendant had had ample oppor- 
tunity of putting in these documents at the 
trial. The learned Advocate for the ap- 
pellant has been unable to tell us what the 
documents were or what their relevancy 
was. Weare, therefore, unable to agree 
with the learned Advocate thatthe docu- 
ments were wrongly rejected in the appel- 
late stage. It was next contended that as 
the plaintiff in his plaint had alleged him- 
self to be the proprietor of the mauza in 
dispute, it was not open to him to give evi- 
dence that his grant was a tenure. The 
nature of the plaintiff's grant from the 
Ramnagar Raj was raised by defendant 
No. 3 herself in her written statement. It 
is true that the written statement does 
not allege thatthe grant was a Chautaria 
Khangi in so many words but it does state 
what tte requisities of a Chautaria Khangi 
grant are, and it describes the grantee as a 
Ghautaria. An issue covering this point 
was raised in the trial Court, and there 
can be no doubt that the partied litigated 
with the full knowledge of what the point 
was that was in issue. 

The last contention of the learned Advo- 
cate for the appellant was that the plaintiff 
had not alleged in his plaint that Padamraj 
had left a widow surviving him. This 
allegation, however, was made in the writ- 
ten statement which is an admission that 
Padamraj died leaving a widow. All the 
points raised by the learned Advocate for 
the appellant, therefore, fail and the appeal 
must be dismissed with costs. 

Madan, J.—I agree. 


D. Appeal dismisse d. 
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BOMBAY HIGH COURT 
Criminal Reference No. 44 of 1936} 
August 13, 1936 
Brau wont, C. J. AND WassooDEWs Je 
DATTATRAYA MALHAR BIDKAR— 
ACCUSED 
versus 


EMPEROR—OpposiTE PARTY. 
Press and Registration of Books Act (XXV of 
1867), ss, 5, 12—Person selling pamphlet or paper 
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in streets is not liable under s, I19— Publisher, who 
is—Intérpretation of statutes—Penal provision. 

The publisher of the paper referred to ‘in s. 3 
and `s. 5 of the Press and Registration of -Books 
Act is the man who publishes it in the ordi- 
nary sense of the term, that is to say, arranges 
with the proprietor for its distribution, and a mere 
seller or distributor of the paper is not a publisher 
under either of those sections, The only person 
who can be guilty of publishing under s. 12 is the 


person who is, performing the act of a publisher 
within s. 3 and s. 5. oe 


‘Consequently, a person distributing’ in streets 
certain pamphlets or papers giving notice of a 
certain meeting cannot be made Hable under s. 12 
on the ground thet such distribution amounted to 
publication. No assumption can be made that if no 
name of a publisher appears on the document the 
persun who is actually in "possession of the docu- 
ment and distributing it, to be the publisher. 

In dealing with a enal provision the rule of 
strict construction requires that the language shall 
be construed so that no cases shall be held to fall 
within it which do not fall within the reasonable 
interpretation of the enactment, 


‘Cr. Ref. made by tLe Sessi g 
Nasii y ions Judge, 

Messrs. Purshottam Trikam, T. M. id 
and M. N. Oka, for the Accused. tas 

Messrs. K. McI. Kemp and B. G. Rao, for 
tLe Crown. 

Beaumont, ©. J.—This is a reference 
made by the Sessions Judge of Nasik re- 
ecmmending that this Court skould set aside 
the conviction of aman named Dattatraya 
Malhar Bidkar, who was convicted under 
s. 12, Press and Registration of Books 
Act, Act XXV of 1867, and fined Rs. 5. 
The learned Sessions Judge thinks that 
the conviction was not justified in law. 
What the accused person did was to distri- 
bute in tke streets printed handbills in the 
form of Ex. 3, giving notice of two meet- 
ings of agriculturists which were to be held 
in order lo support certain resolutions be- 
ing brought up in the Bombay Legislative 
Council, and it is suggested, and the 
learned Magistrate so held, that in so doing 
he was guilty of an offence under s. 12 
of the Act inasmuch as the handbills did 
not comply with s. 3. Two points arise on 
‘the reference, first, whether Ex. 3 is apaper 
printed within the meaning of that expres- 
sin ins. 3 ofthe Act, and, secondly, if 
it is, whether the action of the accused in 
distributing this Pamphlet or paper amount- 
ed to publication, and so constituted an 
offence under s., 12. With regard to the 
first point, s. 3 cf the Act provides that : 

“Every book or paper printed within British 
India, shall have printed legibly on it the name of 
the printer ano, the plece of printing, and (if the 
sher, and the : laen of ygblicaion S aie daca 

Paper” is not defined in the Act, though 
siiewspaper” is, and s. 5 of ‘the Act deals 
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expressly with newspapers. The expression 
“paper printed” is not an accurate expres- 
sion, because paper as an article, is not 
printed, but manufactured ; when it has 
been manufactured, it may have letters, 
signs or figures printed upon it, but literal- 
lv speaking the paper itself is ‘hot printed. 
The Advecate-General argues that the only 
meaning ‘which can he given to the ex- 
pression “paper printed” is that it includés 
every piece of paper on which any letter, 
figure or sign is-printed, and that every 
such piece of paper falls within the mischief 
aimed at by the Act. The view has been 
expressed by the Chief Justice of the Patna 
High Court in Rameshwar Prashad Verma 
v. Emperor (1) that the word “paper” in 
s. 3 is practically synohymcus with “news- 
paper.” There is much to be said for this 
view, ‘though, of course, the argument 
against it is that when tke legislature in- 
tended torefer toa newspaper it did so 
in express terms. If the contention of the 
Advocate-General be correct as to the mean- 
ing of “paper,” it would seem to follow 
that offences against s. 3 of Act‘are com- 
mitted by practically everybody from the 
Viceroy and Governors downwards. Every 
invitation to dinner orto a party of any 
sort which is printed, every printed notice 
from a club secretary to members, every 
printed visiting card would be “ paper 
printed” within the meaning attributed to 
the expression by the Advceate-General 
and weuld require to have printed upon it 
the name of the printer and place of print- 
ing. No doubt s. 21 ‘provides some safe- 
guard in that it enables the Government to 
exclude certain classes of books or papers 
from the operation of the Act, but I should 
certainly feel great hesitation in giving to 
the ‘words used in s. 3 the wide mean- 
ing attributed to them in the argument 
cf the Advocate-General. However,in my 
opinion, it is not necessary to decide in’ 
this case what the exact meaning of the’ 
expression “paper printed” may be, because 
it is, in my opinion, perfectly plain that 
the accused has not published this paper, 
ifit be a paper, within the meaning of: 
s. 12. Section 12 provides that “whoever 
shall print or publish any book or paper 
otherwise than in conformity with the rule 
eentained ins. 3” shall be liable to con- 
viction and punishment. One must read 
the word “publish” in that section in con- 
junction with the reference toa “publisher” 

(1) A IR 1931 Pat. 351; 133.Ind. Cas. 682; (1931) Or. 


Cas. 799; 32 Cr. L J 1063; 12 P -L T 767; 10 Pat, 493; 
Ind. Rul. (1931) Pat. 394. 
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in s. 3 and in s. 5, which latter section 
provides that the “publisher” of every news- 
paper has to make a declaration in the 
form set out in the section. .It is quite cleer 
that the publisher of the paper referred to 
ins. 3 ands, 5 is the man who publishes 
it in tke ordinary sense of the term. that 
15 to say, arranges with the proprietor for 
its distribution, and a mere seller or ‘dis- 
tributor of the paper is not a publisher 
under either ‘of these sections. In my 
opinion the only person who can ke guilty 
of publishing under s. 12 is the person who 
is performing the act'of a publisher with- 
ins 3 ands. 5. THe Advocate-General 
argued that if no name of a publisher 
appears onthe document, the Court must as- 
sume the person who is-actually in posses- 
sion of tke -doéument, and distributing 
it, to be the publisher. In ‘my opinion 
no such assumpticn can be made; in mcst 
casés such assumption would be quite 
contrary io the facts. Thére is no evidence 
in this case ihat the accused’ published 
Ex. 2, and cn that ground ‘the reference of 
the leained Judge is correct. Tke ecnvic- 
tion must be set aside and the fine, repaid. 

Wassoodew, J.—I should add nothing 
on my own account to what my Lord the 
Chief Justice has just said in tegard to the 
alleged offence of the accused but for the 
fact that tke question raised is of some 
general importance so far as the actual 
decision is concerned. The accused. was 
convicted under 6." 12, Press and Registra- 
tion of Books Act, Act XXV of 1867, for 
having published a pamphlet in Marathi 
purporting to be issued under the signature 
of tke Secretary to tLe Local Congress 
Ccmmiltee inviting certain agriculturists 
to attend public meetings convened in ccn- 
nection with certain grievances of theirs. 
The accused was merely found distributing 
the pamphlets to the public, and for that 
act he ‘was keld liable ws a publisher. 
Section 12 provides that * whoever ehall 
print or publish any book or paper ‘other- 
wice then in conformity with the rule con- 
tained in s. 3 of this Act” shall be punished 
by fine, ete. Section 3 requires ‘certain: 
particulars to appear on eve1y book or. 
paper printed in British India. Those 
particulars do not appear on the pamphlet 
in question. The gist of the offence is the: 
printing or publishing or any book or paper; 


and the pertinent questicns that arise are. 


whether the accused's act.amounis to pub- 
lishing the pamphlet within the meaning of 
s. 12, and whether the pamphlet is a paper 
printed within the meaning of s. 3. The 
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former question is really decisive of the 
sage.’ 

“The latter question, however, irivolves 
seme-difficulty in’construing the provisions 
of s. ‘3 of the Act. Thése provisioris create 
a certain amount ‘of ambiguity ih view of 
the language used as to whether the pam- 
phlet in question could be ‘described as 
paper printed. If regard is had to ‘the 
Material portion of the preamble, it is evi- 
dent that the object atid scope of the regu- 
lation is to control printing presses and 
Peficdicals ‘containing news. - If that pre- 
amble serves legitimately asa guide to the. 
purpcese and intent of the legislature in 
enacting ss. .3_and 12, a paperon which 
any, kind of printed matter might appear 
other than news is not a paper printed 
within s 3. If it wag, it would bring with- 
in the scope of the penal provisions , many 
kinds of ‘printed matter which have hither- 
to been allowed to be printed and circu- 
lated with impunity. It is, . however, un- 
necessary io attempt to explain precisely 
what is meant by the expression ‘‘ paper 
printed” ins. 3, because I am clearly of 
the opinion that a mere distributor or 
seller of a book or other printed paper is 
not a ‘publisher within the meaning of s. 3. 
That word is used in a technical sense. 
meaning a person who has undertaken to 
print certain matter for public circulation. 
It is elementary that in dealing with a 
penal provision the rule of strict construc- 
tion requires that the lenguage shall be 
construed so that no cases-shall be held to 
fall within it which do not fall within the 
reasonable interpretation of the enactment. 
I think it will be doing corsiderable ` 
violence to the language ofss. 3 and 12 
to adopt the interpretation which the learn- 
ed Advocate-General has asked us to adopt 
for upholding the’conviction of the accused 
for merely distributing the pamphlet. ; 
. As generally happens, pamphlets of this 
description are given -for distributicn to a 
person hired for the purpose. Although 
the latter takes part in the circulation of 
the pamphlet, he cannot be regarded aga 
publisher inthe sense in which that word 
is understood-with reference to the publi- 
caticn cf-a book or paper, -and in ‘which 
sense ib is, used in s. 3. The insistence 
upon the printing of a mere distribvtor’s 
name on eyery such pamphlet will lead to 
resulis which could not be imputed to the 
legislature within its intention. That res- 
tricted interpretation of the word “pub- 
lisLer” ‘in s. 3-must govern the-provisions 
ofs. 12 excluding from its cperation mere’ 
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distributors or sellers of books or pamph- 
lets. Jt is important to note that in the 
charge sheet in vernacular there is no sug- 
gestion that the accused is the publisher 
of the pamphlet but a mere distributor, and 
it is expressly indicated that the person 
issuing the same is some person connected 
with the Congress. It is not suggested 
that the accused is an office-holder in that 
body, causing the pamphlet to be printed 
for circulation. Therefore, the conviction is 
wrong, and the reference must be accepted, 
and the accused acquitted. 
N. Reference accepted. 





LAHORE HIGH COURT 
Second Uivil Appeal No. 1593 of 1935 
June 10, 1936 
AGHA HAIDAR, J. 

PAM CHAND—JUDGMENT-DEBTOR— 

OBJECTOR— APPELLANT f 


versus 
CO-OPERATIVE SOCIETY, KHARAR— 
PLAINTIFF—RESPONDENT 

Civil Procedure Code (Act V of 1908), s, 60—Ezx- 
emption from attachment—When does not apply— 
Res judicata—Conditions for operation of rule. 

Unless there is a definite decision by the Court 
that either the judgment-debtor was not an agri- 
culturist or the property did not belong to him 
and was not occupied by him the house or other 
Puilding would be immune from the proasss of exs- 
eution and attachment. 

Before the doctrine of res judizata ia invoked in 
aid, there must be some finding, either expres3 or 
by necessary implication, deciding the question one 
way or the other. 

S.C. A. from an order of the District 
Judge, Hoshiarpur, dated June 28, 1935. 

Mr. Mohammad Amin, for the Appellant. 
_ Judgment.—This appeal: arises out of 
certain execution proceedings. A decree 
was obtained by the Co-operative Society 
of Kharar, through one Hari Singh, against 
Ram Chand, appellant. In execution of his 
` decree the decree-holder attached certain 
houses belonging to the judgment-debtor. 
The judgment-debtor raised objections on 
December 4, 1933, on the ground ‘that he 
was an agriculturist and the houses under 
the provisions of s. 60, Civil Procedure Code, 
were not liable to attachment and sale. On 
August 2, 1954, the judgment-debtor, Ram 
Chand, made a statement that: he would 
pay the decretal amount hy October 5, 
1934, failing which his objections would 
stand dismissed with costs. Payment was 
not made and the objections were accor- 
dingly dismissed. Subsequently in the 
course of execution proceedings against 
these houses Ram Chand repeated his ob- 
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jections under s. 60-47, Civil Procedure 
Code. These objections were dismissed hy 
the trial Court. He went up in appeal and 
the learned District Judge held that the 
judgment-debtor was precluded by the prin- 
ciples of res judicata from raising the ob- 
jections, when they had once been dismissed 
on the basis of his. own statement, dated 
August 2, 1934. He accordingly dismissed 
the appeal. i 

The judgment-debtor has come up in 
appeal to this Court and the point which 
has been taken on his behalf is that the 
question, whether the houses were exempt 
under the provisions of s. 60, Civil Pro- 
e2dure Code, had not been finally heard and. 
decided and that it was therefore competent 
to him to raise this question. In my opi- 
nion, this contentio1 is well founded. The 
legislature has laid down in clear and un- 
mistakable language that certain properties 
shall not be liable to attachment or sale 
and one of these properiies is mentioned in 
el. (e), s. 60, Civil Procedure Oode; in these 
terms; 

“houses and other buildings (with the materials 
and the sites thereof and the land immediately ap- 
purtenant thereto and necessary for their enjoyment} 
belonging to an agriculturist and cecupiel by him.” 

The policy of the legislature is re-stated’ 
in the amendment introduced by s. 35, 
Punjab Relief of Indebtedness Act (local 
Act VO of 1931). A Division Bench of the 
Allahabad High Court in Aidal Singh v. 
Khazan Singt 127 Ind. Cas. 447 (1) has 
laid down that: 

“When attachment and sal3 of the property is 
ones prohibited by law and though objecticn has 
not baen taken in the exacition department by the 
judgment-debtor, if the Court had otherwise become 
Cognizant of the fact that the property attached 
was the house of an agriculturist, it would have 
been its duty to withdraw the attachment.” 

- This, according to the learned Judges, 
followed trom the language of s. 60, Civil 
Procedure Code. The learned Judges ob- 
served that the proviso to s. 60, Civil Pro- 
cedure Code, was imperative, inasmuch as 
it prohibits the Court from levying execu- 
tion against the properties detailed in the 
section and the proviso. I have followed 
this case sitting singly in Mohammad Din 
v. Hirda ‘Ram (2. It would thus appear. 
that the provisions of law are stringent and 
unless there isa definite decision by the 
Court that either the judgment-debtor was. 
not an agriculturist or the property did not 
belong to him and was not occupied by him, 
the house or otker building would be im- 

(1) 127 Ind. Qas, 447; A IR 1930 All. 727; (4930) 
A L J 1244; Ind. Rul. (1930) All. 911. 
aan AIR1935 Lah 942; 160 Ind, Cas, 749; 8 R L 
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mune from the process of execution and 
attachment. In the previous application 
there was no decision at all. Before the 
doctrine of res judicata is invoked in aid, 
there must be some finding, either express 
‘or by necessary implication, deciding the 
question one way or the other. There was 
no such finding in the present case and the 
objections were dismissed because the judg- 
ment-debtor had failed to pay up the de- 
cretal amount by October 5, 1934. In my 
opinion the Courts below were in error in 
shutting out the judgment-debtor from rais- 
ing the plea and proving the points taken 
by him in his objections regarding the ap- 
plicability of s. 60, Civil Procedure Code. 
I would, therefore, allow the appeal, set aside 
the orders of the two Courts below and re- 
mand the case to the original Court for re- 
cording evidence and disposing of the case 
according to law. Costs here and hereafter 
shall abide the result. It is to be regretted 
that the respondent was not represented at 
the hearing. 
N. Appeal allowed. 


RANGOON HIGH COURT 
Second Civil Appeal No. 143 of 1936 
August 6, 1936 | 
SPARGO, J. 
MAUNG MYA MAUNG-— APPELLANT 
versus 

MA KHINE AND OTHERS— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 5i— 
Vendee in possession at time of sale—Registered in- 
strument, if compulsory. 

When the vendee is in possession already at the 
time of the sale delivery to satisfy s. 54, para. 3, 
Transfer of Property Act, may consist of appropri- 
ate declarations or acts which have the effect of con- 
verting the previous possession into that of a vendee. 
It was not intended that when actual physical de- 
livery is impossible because the vendee is already 
in possession, it should be necessary that the sale 
should be by registered instrument. Sohan Lal v. 
Mohan Lal (4), not approved. 

8. C. A from the decree of the Assis- 
tant District Court, Myaungmya, dated 
January 16, 1936. 

Mr. A. H. Paul, for the Appellant. 

Mr. P. N. Ghosh, for the Respondents. 

Judgment.—This case concerns a piece 
of dhani garden land which originally 
belonged to one Maung Pan Zin, It was 
sold by revenue auction proceedings for 
failure of payment of land revenue. It 
was purchased by the appellant Maung 
Mya Maung. Subsequently to this it has 
been found by the Courts below that 
Maung Pan Zin paid Rs. 55 to Maung 
Mya MaungYand Maung Mya Maung pur- 
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ported to sell the piece of land in question 
to Maung Pan Zin, the original owner. It 
is common ground that Maung Pan Zin 
was in possession all the time. The question 
for determination is whether Maung Pan 
Zin obtained any title by the alleged sale 
by Maung Mya Maung. Section 54, Trans- 
transfer of 
tangible immovable property of a value 
Jess than Rs. 100 to be made either by 
registered instrument or by delivery of the 
property. There was no registered instru- 
ment in this case and it is suggested by 
the appellant that because Pan Zin was 
in possession at the time of the alleged 
sale, there was not, and there could not 
have been, any such delivery of the pro- 
perty as would satisfy s. 54, Transfer of 
Property Act. Mr. Ghosh for the respondents 
says that even though the vendee is in 
possession at the time of the sale, formal 
delivery of possession is still possible and 
he referred to Muthukaruppan Samban v. 
Muthu Samban (1). This was a case in 
which the plaintiff was the successor-in-title 
to a usufructuary mortgagor and the defen- 
dant was the usufructuary mortgagee in 
a suit for redemption brought by the 
plaintiff against the defendant. The defence 
was that the defendant had bought tke 
original mortgagor’s right from the original 
mortgagor by an unregistered deed. The 
learned Judges who decided this case re- 
marked at p. 1159* : 

“We ure unable to see why an oral sale with a re- 
quest by the vendor to the vendee to remain in 
possession in the capacity of vendee with absolute 
richts, should not be sufficient to pass title with- 
out having recourse to the expedient of the vendee 
quitting the property one moment and entering upon 
it at another.” 

In Kulachandra’ Ghosh v, Jogendra- 
chandra Ghose (2), Mukerji, J., held that: 

“The essence of delivery no doubt is that pos- 
session should change, but I think it is enough if 
the character of possession changed; in other words 
if the vendor converted by appropriate declarations ” 
or acts the previous possession of the vendee, which 
in this case was permissive possession intu posses- 
sion as that ofa vendee.” 

Reference was made by Mr. Paul for 
the applicant to Sibendrapada Banerjee-v. 
Secretary of State (3). This concerned the 
sale.of a piece of land to a party who 
at the time of the sale was found to have 
been in possessicn of the property sold. 
The Court held that in the absence of a 

(1) 38 M 1158; 25 Ind, Cas. 772; A I R 1915 Mad. 573; 
27M L J 497;1 L W 754;16 M L T 344; 1914) MWN 


768. 

(2) 60 C 381; 141 Ind. Cas. 155; A I R 1933 Cal. 411; 
Ind. Rul. (1933) Cal, 515. 

(3) 34 O 207; 5 0 L J 390. 

* Page of 38 M.--[E d.] 
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registered instrument the purchaser would 
Rave to show that the transfer to him had 
been effected by delivery, the purchase 
price. being less than Rs. 100. It was 
observed that the essence of a transfer by 
delivery of the property is that possession 
is changed. The Court concluded that no 
title passed under the alleged salefor want 
of delivery of the property. This case was 
doubted in Kulachandra Ghosh's case (2). 
This view was adopted in Suhan Lal v. 
Mohan Lal (4;. In that case Mukerji, J. 
said at p. 990*: 
- “As there is no case decided in this Court, I 
“am free to express my opinion and it is that the 
Calcutta case lays down the betterlaw. Ifwe lock 
into the reason of the rule, we shall see at once 
that, for the publicity of the fact that title has 
passed it was essential that possession should change. 
It was this change in possession that was accepted 
as a criterion of transfer. It must, therefore, be 
taken that when the legislature said that a transfer 
of tangible immovable property of the value of 
less than Rs. 100 could be made by delivery of 
the preperty, it meant actual delivery and not a 
constructive delivery.” - 

T find - myself in respectful agreement 
with the views expressed by Mukerji, J. 
in Kulachandra Ghush’s case (2) above. 
When the legislature enacted that in the 
case of tangible immovable property of 
a value less than Rs. 100, the transfer 
could not be made by delivery of the pro- 
perty, it seems probable that they had in 
mind the old English Common Law doctriue 
of public and open conveyance of land by 
actually going on to the land and delivering 
to the purchaser something symbolical of 
the transfer of possession. J am of opinion, 
however, that when the vendee is in posses- 
sion already at the time of the sale delivery 
to satisfy s. 54, para. 3, Transfer of Pro- 
perty Act, may consist of appropriate de- 
clarations or acts which have the effect of 
converting the previous possession into that 
_ofavendee. It was not intended that when 
actual physical delivery is impossible be- 
cause the vendee is already in possession 
it should be necessary that the sale should 
be by registered instrument. Mg. Mya Mg. 
delivered certain documents to Mg. Pan Zin 
when the latter paid him Rs. 55: this is an 
act sufficient to convert Pan Zin'’s former 
possession into that of a vendee.,Delivery was 
therefore made to Pan Zin. That being so 
title passed to Pan Zin which he could 
transfer to Ma Khaing. There is no reason 
for interference and the appeal is dismissed 
with costs. 0 

N. Appeal dismissed. 

(4) 50 A 986; 118 Ind. Cas. 177; A I R 1928 Al. 726; 
26 A L J 1084; Ind. Rul. (1928) All. 833 (F. B.). 

* Page of 50 A.—|Ed.] 
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: SIND JUDICIAL COMMIS- 
SIONER'S COURT 
First Civil Appeal No. 44 of 1935 
May 4, 1936 
Davis, J. O. anv Loro, A. J. ©. 
SADIKALLI MOOSAJI—APPELLANT 
versus £ 
Firm HASSASING TAHILSINGH AND 


ANOTHER— RESPONDENTS 
Civil Procedure Code {Act V of 1908), s. 145—Sure- 
ty, execution against—Breach of condition—Effect 
—NHention of one breach by judgment-creditor~— 
Another breach occurring—Court, if can proceed 


against surety—Forfeiture of bond, if one by way of 


penalty. 

When application is made for execution ‘against 
the surety under s. 145, Civil Procedura Code, the 
application is for the execution of the bond as 
such, and even if the application is occasioned by 
and mentions the breach of one condition, yet 
execution can beordered by the Court if, in the 
courss of the proceedings arising from that applica- 
tion, it appears that a breach of any one of the 
conditions has occurred. [p. 269, col. 2.] 

To hold that merely because the judgment-credi- , 
tor mentions one breach in his execution application 
the Court cannot take action upon another breach 
would leave the enforcement of its orders by the 
Court dependant upon the will of the judgment- 
creditor. This would be for the Court to stultify 
itself. The bund must be tégarded as a whole. [p. 
270, col. 1.] y . 

Forfeiture of a security under s. 145, is not by 
way of penalty. The money goes tothe judgment- 
creditor and not to Government. It is as much the 
fiuit& of the decrees as money obtained from the 
judgment-debtor himself, and the Court is not 
entitled to deprive the decres-holder of the fruits 
of his decree. Abdul Hussain Hssufalt v. D. J, 
Mistri (3), referred to. [ibid.] 


F. ©. A. against an order of Rup- 
chand, A. J. ©., dated April 17, 1935. 


Mr. Tolasing K. Advani, for the Appel- . 
lant. 

Mr. Suganlal Hassanand, for the Respon- 
dents. ` 

Davis, J. C.—This is an appeal against 
the order of the learned Additional Judicial 
Commissioner Rupchand, ordering execu- 
tion to proceed against a surety to recovér 
Rs. 1,000, the sum in which he stoud surety 
for the appearance of the judgment-debtor 
in Court when called upon: It is the case 
of the appellant that the learned Judge 
could not properly order the security tobe 
forfeited because while the decree-holder 
had applied for execution against the surety. 
on the ground that the judgment-debtor 
had not filed his insolvency petition as dir- 
ected, the learned Judge had ordered exe- 
cution to proceed against the surety on an- 
other ground, namely, the failure of the 
judgment-debtor to appear in Court when. 
ordered in accordance with the bond. Now, 
this'is a stale matter for the suit is one of 
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1926 and the judgment-creditor has from 
time to time done his best to execute his 
decree and his execution application indéed 
shows that seme Rs. 11,000 has been col- 
lected. Buton kis last attempt to execute 
the decree, the judgment-debtor took refuge 
under s. 55, Civil Procedure Code, and he 
was released on execuling a bond in the 
usual form and the appellant stood surety 
in Rs. 1,000. On February 22, 1933, the 
judgment creditor applied in execution that 
the surety be arrested as the judgment- 
debtor had not applied in insolvency as he 
had bound himself to do. - 

The point was taken that.the judgment- 
debtor was bound to apply in insolvency in 
the Karachi Court while the judgment-deb- 
tor contended he had applied in insol- 
vency, ashe was permitted to do, in, the 
Quetta Court. The learned Judge, however, 
while expressing his opinion that it was a 
sufficient compliance. by the judg- 
ment-debtor to apply in insolvency in the 
Quetta Courf, gave no finding on that point, 
because at the request of the parties he 
gave the parties time to settle. But as so 
often happens in this Court, nothing re- 
sulted but further delay. Numerous ad- 
journments were granted until on April 3, 
the Judge passed the following order: “By 
consent to April 17. If the debtor does not 
appear, the surety is liable to make good 
the amount.” On April 17, the judgment- 
debtor did not appear, but a medical cer- 
tificate, which the-learned Judge would not 
accept, and we think quite rightly, was put 
inan his behalf. The Judge was of the 
opinion that the judgment-debtor was avoid- 
ing arrest and ordered execution to issue 
against the surety as he had not produced 
the judgment-debtor in Ccurt in accordance 
with the terms of the bond. Now, the 
principal point taken by Mr. Tolasing on 
behalf of the appellant is that the proceed- 
ings are execution proceedings, that under 
5. 145, Civil Procedure Code, execution. is 
to issue against the surety in the manner 
provided tor the execution ofa decree and 
that as the decree-holder had asked for 
the arrest of the surety on one ground only, 
namely, the failure of the judgment-debtor 
to apply: for insolvency, the Court could not 
on its cwn motion order the arrest of the 
surety on another ground, namely, failure 
of the judgment-debtor to appear-in-Gourt 
when called upon. The Court in fact acted. 
suo motu and that it was not ccmpetent to 
do. Failing the acceptance of this conten- 
tion, Mr. ‘Tolasing: asks that part only of 
the security should be forfeited as there are 
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in this case. some mitigating circumstances, 
Now, the point asto whether a Court can” 
suo motu order a surety to be arrested for 
failure to fulfil any one of the conditions 
of the bond does not appear to have been 
specifically decided in any reported case, 
It is true that in certain reported cases the 
inference appears to be that once an exe- 
cution application is made to the Court for 
the, assistance of the Court under s. 145, 
Civil Procedure Code, the Court is deemed 
seized of the whole matter and can order 
execution to proceed for breach of any one of 
the conditions properly imposed inthe bond 
in accordance with the provisions of s. 55, 
The case in Mckanjt Mavji v. Bhukandasg' 
Nagardas (1), has been cited to us as a case 
where the Court proceeded on its own motion 
but this was for the arrest of the judgment. 
debtor. In Louis Victor Colato v. U Aung 
Din (2), from the facts reported, execution 
was ordered to proceed against the sureties 
for failure of the judgment-debtor to appear 
in Court, the order to appear being made 
in the course of the proceedings. The bond 
contained tha usual condition for an 
application for insolvency to be made 
within 30 days and though it ap- 
pears that application was made for exe- 
cution against the sureties for failure of 
the judgment-debtor to comply with the 
conditions of the bond generally, the decree- 
holder could not in his application have 
asked the Court to arrest the surety for 
failure of the judgmént-debtor to appear 
in Court in obedience to the order of the- 
Court, for this order was only given by the 
Court in the course of the proceedings after 
the execution application had been made, 
and yet it was for breach of this order exe- 


„cution was ordered to proceed against the 


surety. 

“In our opinion, when application is made 
for execution against the surety under 
5. 149, the application is for the execution 
of the bond as such, and even if the ap- 
plication is occasioned by and mentions the 
breach of one condition, yet execution can 
be ordered: by the Court if in the course of 
the proceedings arising from that applica- 
tion if appears that a breach of any one of 
the conditions has occurred. The bond: 
cannot of course be made to contain con- 
ditions not covered by s. 55 (4). The judg- 
ment-debtor can be asked to furnish -secue 
rity that he:will within one month apply to 


(1) 48 B 500; 86 Ind. Cas. 257; AIR 1924 Bom. 4285. 
26 Hom. LR 415. > 

(2) A I R 1936 Rang. 163; 162 Ind. Cas, 251; 14 R 
190;-8.R Rang, 504, oe 
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be declared an insolvent, secondly, that he 
will appear when called upon in any pro- 
ceeding upon the application, that is to say, 
the application for insolvency, and thirdly, 
that he will appear when called upon in any 
proceeding upon the decree in execution of 
which he was arrested: Makanji Mavji v. 
Bhukandas Nagardas (1). In this case, the 
judgment-debtor failed to comply with the 
third of the conditions referred to, and it 
appears to us that upon the execution 
application the Judge was competent to 
order execution to issue against the surety. 
To hold that merely because the judgment- 
creditor mentions one breach in his execu- 
tion application, the Court cannot take 
action upon another breach would leave the 
enforcement of its orders by the Court de- 
pendant upon the will of the judgment- 
creditor. This would be for the Court to 
stultify itself. The bond must be regarded as 
a whole. But it is then urged on behalf of the 
appellant that we should reduce the penalty 
impcsed, for the forfeiture of the whole 
security is in the circumstances a heavy 
penalty and there are in this case certain 
miligating circumstances which would have 
induced us, if we had the power, to reduce 
the sum the appellant has to pay. But we 
do not think we have the power, for the 
security in a case of this sort is nct fcr- 
feited by way of penalty. The money goes 
tothe judgment-creditor and not to Govern- 
ment: Abdul Hussain Essufallt v. D. J. 
Mistri (3). It is as much the fruite of the 
decree as money obtained from the judg- 
ment-debtor himself, and we are not enti- 
tled to deprive the decree-holder of the 
fruits of his decree. But it is argued, be- 
cause in this case the Court has proceeded 
suo motu, the Court has power to decide 
whether the whole or part of the security 
shall be forfeited. But we think it is not 
correct without qualification to say the 
Court has proceeded suo motu. The Court 
was moved by the judgment-creditor and the 
fact that the judgment creditor mentioned 
the breach of: only one condition in the 
execulion application does not appear to us 
to be of moment, The breach for which 
the Court ordered execution to proceed 
against the surety had not in fact occurred 
when the application for execution was 
made, but it occurred in the course of pro- 
ceedings upon the application, the Court 
was seized of the matter as a result of the 
application, and the fact that the Court was 
ordered execution to proceed because of a 


. (3) 46 B 702; 64 Ind Cas, 648; ATR 1922 Bom 340; 
#3 Bom. L R1263, = ` 
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breach of the condition to appear, does not 
appear to us to make any difference, so far 
as the rights of ihe judgment-creditor are 
concerned. The appeal is dismissed with 
costs. 

N. Appeal dismissed. 
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BOMBAY HIGH COURT 
Criminal Revision No. 90 of 1936 
July 13, 1936 
BroomMFIELD AND Wassoopew, JJ. 

EMPEROR—PROSEOUTOR 


Versus | wé 
MALLAPPA TEJAPPA BIDIKAR Anp 
oTaERs —AcCUSED 

Criminal Procedure Code (Act V of 1898), s. 19501) 
(c)—‘Party’, meaning of —Whether includes guardian 
ond next friend. : 

The word ‘party’ in s. 195 (1) (c), Criminal Pro- 
cedure Code, is not used in any unusual or extend- 
ed sense. The guardian or next friend is not a 
party within the meaning of the clause and s, 195 
(1) (c) cannot apply unless one of the accused was 
a party to some proceeding in Court. Prabhairan- 
jan Barat v. Umashankar Chatterji (4), followed. 

Or. R. against an order of the Additional 
Sessions Judge, Belgaum. 

Mr. B. G: Rao, for the Crown. 

Messrs. A. G. Desai and G. R. Madbhavi, 
for Accused Nos. 1 to 5. f 

Broomfield, J.—In our opinion thelearn- 
ed Additional Sessions Judge, Belgaum, 
wes wrong in holding that a complaint from 
the Mamlatdar, Khanapur, was necessary 
in this case. His reason for making thé 
order was that accused No. 8, one of the 
persons alleged to have abetted the forgery 
of a sale-deed which was the subject-matter 
of the criminal case committed for trial 
before the Additional Sessions Judge, had 
instituted an assistance suit before the 
Mamlatdar as the guardian of a minor in 
whose favour the sale-deed was passed. 
Section 195 (1) (c), Oriminal Procedure Code, 
provides that 

“No Court shall take cogizance of any offence 
described in s. 463 or punishable under s. 471, s. 475 
ors. 476 (of the Penal Code) when such offence is 
alleged to have been committed by a party to any 
preceeding in any Court in respect of a document 
prcduced or given in evidence in such proceeding.” 


+ 


The sale-deed, it appears, was produced 
in the assistance suit which, I may mention, 
had been disposed of before-the Commit- 
ting Magistrate took cognizance of the cri- 
minal complaint of forgery. Section 195 
(1) (c) cannot apply unless one of the accus- 
ed was a party io some proceeding in Court. 
Accused No.3 was merely. the guardian or - 
next friend of the minor plaintiff in that 
proceeding. The guardian or: next friend 
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is not a party, es has been held in Rup’ interval the document may be produced in 


Chand v. Dasodha (1), Khodabux v. Budree 
Narain Singh (2) and Regina v. Padala 
Venkatasami (3). 

Tke learned Advocate who appears to 
oppose this application by the Crown has 
conceded that strictly speaking the guar- 
dian or next friend cannot be regarded as 
a party. But he urges that when the word 
“parity” is used in s. 190 (1) (ce), itis not 
used in a strict or technical sense, but is 
used generally to mean or include any per- 
son participating in or interested in litiga- 
tion. Once, however, one were to take the 
view that the word is used in such a general 
sense, it would be difficult to know where 
to draw the line. We are of opinion that 
there are no gocd grounds for holding that 
the word “party” is used in this section in 
any unusual or. extended sense, and we 
respectfully agree with the observations 
of Rankin, C. J. to that effect in Prabha- 
tranjan Barat v. Umashankar Chatterji (4). 

It is suggested that there is another ob- 
jection to the order of the learned Addi- 
ticnal Sessions Judge. As I have men- 
tioned the civil proceeding in which the 
sale-deed was produced had terminated at 
the iime the Magistrate tock cognizance 
of tte criminal ecmplaint. As pointed 
out in Emperor v. Rachappa Yellappa (5) 
the material time in construing s. 195 is 
the time at which the Court is asked to take 
cognizance of criminal offence. In that par- 
ticuler case it was not necessary to deter- 
mine whether s. 195 (1) (e) would apply if 


the preceedings in Court had terminated, . 
so that the accused had only previously, 
been a party toa proceeding, and was no. 


longer a party at the time s. 195 (1) (c) 
was sought to be applied. In the present 
case it is not really necessary to decide 
that questicn either, because we hold that 
accused No.3 was not a paity to the pro- 
ceeding at all. But we may say that we 
are disposed to take the view that the 
words, “committed by a party to any pro- 
ceeding in any Court” in s. 195 (1) (c) im- 
ply ikat the proceeding must be pending at 
the material time. To hold otherwise might 
lead to rather absurd results. Between the 
commission of a forgery and the discovery 
of it a long time may elapse, and in the 

(1) 39 A 55; A W N £07) 290. 

2) 7 O 137; 8 © L R 306. 
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4) 58 O 727; A I R 1931 Cal. 48°; 1931 Cr. Cas. 590; 
132 Ind. Cas. 241; 32 Cr. L J 883; 35C W N 98; Ind 
Rul. (1981) Cal; 561. i 

(5) A I R 1936 Bom 221; 163 Ind. Cas. 279; 1936 Cr: 
60 sais 37 Or, L J 814; 38 Bom. LR 440;8 R B 445; 
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many proceedings. It might be highly in- 
convenient to have to obtain a complaint 
from each of the Courts in respect of pre- 
ceedings terminated, passibly many years 
before. We set aside the order of the Ad- 
ditional Sessions Judge, and direct that he 
do proceed with the trial of the case. 
N. Order set aside. 


NAGPUR HIGH COURT 
Criminal Revison Application No. 66 
of 1336 
April J, 1936 
GRUER, J. 
EMPEROR—APPLICANT 


versus 
BENI MADHAO alias RAMLAL—Accuszp 
—Opposits Party 

Criminal Procedure Code (Act V of 1898), ss. 109, 117, 
517—~Enquiry' if includes proceedings under the 
security sections—Proceedings under s. 117, if an 
enquiry within s. 117—S. 517 is not limited to cases 
where it is found that some offence hes ben com- 
mitted. ° 

The definition of “enquiry” in the Criminal Pro- 
cedure Code is wide enough to include proceedings 
under the security sections and there is nothing 
in s. 517, Code of Criminal Procedu:e to limit 
the applicability of an order of confiscation to cases 
where it isfound that scme offence has been com- 
mitted. A proceeding under s. 117 is an enquiry 
withia s. 517. In re Pydi Ramanna (1), 1elied on. 

Cri Kev. App, by Local Government for 
revision of the order of the Court of the 


.Sessions Judge, Nagpur, dated October 21, 


1935, in Criminal Appeal No. 225 of 1935 
reversing the order of the Court of the, 
Magistrate, First Class, Nagpur, dated 
August 16, 1935, in Miscellaneous Criminal 
Case No, 26 of 1935. 

Mr. W. R. Puranik, for the Applicant, 
` Mr. V. N. Herlekar, for the Opposite 
Party. 

Order.—One Beni Madhao was arrested 
as a suspicious character by the Police and 
proceedings under s. 109, Criminal Procedure 
Code, were taken against him. He had in 
his possession when arrested a bundle 
containing Rs. 206 and he explained that 
he had brought this money from his uncle 
Ramsukh. Ramsulkh, however, disclaimed 
all knowledge about it. Meanwhile, one 
Kanhai reported that he had. entrusted 
Beni Madhao with this sum for being paid 
to his creditor Bhaiyalal. Bhaiyalal, how- 
ever, denied being a creditor of Kanhai. 
As the money wes not claimed by Beni 
Madhao and as there was no proof that it 
belonged to any one else, the Magis- 
trate held it to be suspicious property and 
confiscated the same to Government and 
at the same time, ordered Beni Madhao tg 
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execute. a bond under s. 118, Criminal Pro- ` 


cedure Code. 

The learned Sessions Judge, Nagpur, in 
appeal set aside the order demanding 
security and alsv the order forfeiting the 
sum of Rs. 206. 

The Local Government now comes up 
with a revision application . against the can- 
cellation of the order of forfeiture. - It has 
been opposed by Counsel for the non- 
_ applicant BeniMadhao. The Sessions Judge 
himself merely says thathe is unaware of 
any provision’ of law under which this 
forfeiture has been ordered and none has 
been pointed out to him. 

The learned Government Advocate relies 
on 3. 517, Criminal Procedure Code. Counsel 
for the non-applicant says that this section 
does not apply to proceedings under 
Chap. VIH of the Criminal Procedure Code 
and also the confiscation is proper only 
where it is found that some offence has been 
committed. ; 

The definition of “enquiry’ in the Code 
is wide enough to include proceediags 
under the security sections and there is 
nothing in s. 517 tolimit the applicability 
of an order of confiscation as suggested. 
In Inre Pydi Ramanna (1), it was held 
that a proceeding under s. 117, Criminal 
Procedure Code is an enquiry within s. 517 
and that the present s. 517 applies:to any 


|" property produced before the Court and 


is not limited to property in respect of 


which an offence appears to have been com- 


mitted or which has been used for the 
commission of an offence. As the non- 
applicant’ disclaimed the property it would 
obviously have been improper to restore 
it to him. It was so held in Chanan 
v. ‘Emperor, 14 Cr. L. J. 598° (2). 
The indications were indeed’ that some 


offence had probably been committed im 


connection with this money. - 

The order of confiscation was quite legal, 
and the order of the Sessions Judge declar- 
ing the contrary is set aside. In order 
to facilitate the bringing of a claim by any 
person who can honestly do so, I direct 
that, in lieu of the trial Court's order, the 
money be disposed of in the alternative 
method prescribed by ss. 518, 523 and 
521, Criminal Procedure Code, that is, it 
will be now treated by the District Magis- 
trate asif-it had been unclaimed property 
seized by the Police. i 

N. Order set aside. 


(1) 49 Ind. Cas. 167; 42 M 9; 8 L W 350; 24 MLT 
256; 20 Or, L J 135 


135. 
(2) 14 Or L J. 596; 37 PW R1913 Or; 21 Ind. Oas. 


468; 320 PL, R 1913, 
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SIND JUDICIAL COMMISSIONER'S: 
COURT 
Miscellaneous Appeal No. 37 of 1933. 
May 4, 1936 
Davis, J. O. anD Log’, A. J. C. 
Seth JAMNADAS VISHINDAS— 
APPELLANT 
versus 
Firm NARAINDAS JETHANAND 
AXD ANOTHER-~RESPONDENTS 

Presidency Towns Insolvency Act (III of 1909), 
s.63—Claims pending for admission before Oficial 
Recetver—Principle of rateable distribution, applica- ` 
bility of—Claims admitted first, if entitled to pre- 
ference—Largeness of claim, if material—Admis- 
sion of late claims subject to equitable conditions— ~ 
Legality of. : d A 

As the general principle in the division of an 
insolvent's assets between competing creditors, 
before a dividend is declared, is that of rateable 
distribution, so the same principle should apply to 
all claims pending foradmission before the Official 
Receiver when he proceeds to adjudicate upon the 
claims of late-comers under s. 63, Presidency Towns 
Insolvency Act. It is inequitable that claims filed 
at an earlier date should necessarily be postponed 
to others filed at a later date which the Official 
Receiver may have, pussibly on grounds of admir- 
istrative convenience, heard and admitted first, 
proram Mulchand v. Oficial Assignee (1), dissented, 

om. 

A creditor is nof entitled to have all the money 
in the hands of the Official Receiver, because his 
claim is so large that nothing will be left for the 
other creditors, in preference to other creditors 
whose claims were pending before the Official Re- 
ceiver at the same time, but he must share rateably 
with the other creditors whose claims were pending 
when his claim was admitted .by the Official Re- 
ceiver and whose claims have been admitted. Ob-, 
viously some time limit must be set, but it is open 
to the Official Receiver to admit late claims subject 
to conditions. A condition that the Official Receiv- 
er should admit. all claims, if proved, pending. 
before him before the first, of the pending claims, 

“proved, tc a share pro rata is an equitable con- 
dition. ‘In re McMurdo; Penfield v. McMurdo (2), re- 
ferred to. , ; 

Mr. Kodumal Lekhraj, for tue Appellant, 

Messrs. Tolasingh K. Adrani and Javher- 
mal, ior the Respondents. , 


Davis, J.C.—This is an appeal against 
the order of the learned Judge in Insol-. 
vency directing the Official Receiver to di- 


‘vide rateably among certain creditors, who. 


had come ia under s. 63, Provincial Insol- 
vency Act, after the, declaration of divi- 
The ap- 
pellant claims that all the money in the, . 
hands of the Official Receiver should be. 
paid tohim on the ground that he was, 
tne first among the competing creditors.to 
prove his claim, and he relies upon a single 
Judge ruling of this Court in. Hiranand 
Mulchand v. Official Assignee, 100 Ind. Cas.. 
791 (1) From this ruling the learned. 


(1) 100 Ind, Cas, 791, 


. * 
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appellant in this case had his claim of 
Rs. 83,600 admitted on January 24, 1925, but 
of the eight competing creditors shown in 


the schedule, he was not the first to file, 


his claim. He filed his claim on July 2, 
1924, but others had filed their claims more 
than two years before. It appears, therefore, 
inequitable that claims tiled at an earher 
date should necessarily be ‘postponed to 
others filed at a later date which the Official 
Receiver may have, possibly on grounds of 
administrative convenience, heard and 
admitted frst. 

Section 63, is silent on the question of 
what is to be done when competing credi- 
tors come in under the provisions of s. 03. 


It is clear that no creditor who comes in, 
after declaration of a dividend shall be en-| 


titled to disturb the distribution of any. 
dividend declared before his debt was prov- 
ed by recson that he has not-participated 


therein, but the section does not say how, 


the money shall be distributed between 
subsequent and competing creditors inter. 
se. It appears to us that as the general 
principle in the division of an insolvent’s 
assets between competing creditors, before 
a dividend is declared, is that of rateable 
distribution, so the same principle should 
apply to all claims. pending for admission 
before the Official Receiver when he ‘pro- 
ceeds to adjudicate upon the claims of late- 
comers under s. 63. For this particular case ` 
it is not necessary to lay down any general. 
principle. The simple question is, whether 
the appellant is entitled to have all the: 
money: in the hands of the Official Receiver," 
because his claim is so large that nothing 
will be left for the other creditors, in pre- 
ference to. other creditors whose. claims were” 
pending before the Official Receiver at the 
same time. Our answer is that-be is not, but 
he must share rateably with the other cre- 
ditors whose claims were pending when 
his claim was admitted by tne Oficial kte- 
ceiver and whose claims have been admit- 
ted. The learned trial Judge would appear 
to seek to lay down: a general - principle 
when he states : ais i ae 

“Iam, therefore, of ths opinion, thas all crodilors. 
who preferred their claims after the declaration, of 
the second dividend and before the claim of’ any ona, 
of them was held’ proved, should: share rateably in 
what remains of the wreck to the extens of thé 
dividends already declared.” = 70707 7707 2 
| The learned- Judge teférs toa clair that 
is proved, not't) a-claim that has -been 
filed. The taking of the proof of the claim. 
and nai the filing of the claim, as the de- 
termining factor, whereby, a late claim 


- 166—35 & 36 7 
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Judge dissenis and-we think rightly. The- 
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suould or should not be. considered with : 
others for distribution pro rata is open to | 
this objection. It might. be that in addi». 
tion, for instancs, to.the eight creditors. a ` 
ninth creditor came in immediately after ` 
the first of the eight claims had been adju- 
dicated upon. If this claim had been held ` 
proved, he would, according to the princi-. 
ple set out bythe learned Judge be too 
late, yet if this claim was rejected, he would 
be in time.’ Obviously some time limit 
must be set, but itis open to the Official 
Receiver to admit late claims subject to son= ` 
ditions: Ia re MeMurdo ; Penfield v Me- 
Murdo (2), at p. 706*. The condition sugg2st-- 
ed by the learned Judge appears, howaver, > 
as equitable as any, thatthe Official Recei-~* 
ver should admit all claims, if proved, pend-- 
ing before him before the first of the pend- 
ing claims is proved, to ashare pro rata.. 
We dismiss the appeal with costs. 

IN. Appeal dismissed. 

(2) (1902) 2 Ch. 684; 71 L J Oh. 691; 86 L T B14; 59. 
W R G44. 


Pago of (1902) 2 Oh.—| Ed] 
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4 RANGOON HIGH COURT 
First Civil Appeals Nos. "195 of 1935 and 5°. 

of 1936 

May 28, 1936 . 

Rosgrets, O. J. AND BAGULEY, J. ` 

KALIMUTHU —APPELLANT i 

versus 
MAUNG THA DIN—RESPONDENT 


~Contract—Champerty and maintenance—Tests =: 
Held, agreement in suit not void as being against; 
public policy—Consideration—Mere inadequacy 0f— | 
Whether ground for setting aside contract. ‘ 

In order to determins whether a contract is op- 
posed to public policy as being champartous, the 
Gourt will consider whether the transaction is merely 
the acquisition of an interest in the sudject of liti- 
gation bona fide entered into, or whether it is an 
unfair or illegitimate transaction gotup for the pur- 
pose merely of spoil or of litigation disturbing tha, 
peace of families and carried on froma corrapt and 
improper motive. But a fair agreement to supply 
funds to carry ong suit in consideration of having 
a share of the property, if recovered, ought not to 
ba regarded as being per se opposed to public policy, 

Where the suitor isa person having a juzt claim 
to property and baing unabls to understand English 
and to spand-tims to-go to the Righ -Qourt enters 
into an agreement. with another person toact or 
represent him and promjses to pay him on success 
of his own case, the agresment_is not void as against 
public ‘policy, although according to English Law 
it is champertous. ; oe i 

In such agreements itis nesessary to examins the 
circumstances in which they were. mides ani, possib- 
ly, also the consideration given; but mare inadequacy 
of consideration is not sufficient, to enablea Wourt 
to se} aside acontract of this description oa’ ths 
ground thatit isagainet public policy, Whore the 


974. 
$nadeguney of consideration is so glaring and the 
circumstances surrounding the contract are so sus- 
picious asto lead the Court to the view not that 
one of the parties has made a bad bargain merely, 
but that one of the parties must have been imposed 
upon and taken advantage of by a person who had 


better means of knowledge than he himself possess- 
ed, the contract may be set aside. 


F. C. As. against the decree of the District 
Court, ‘Thaton, dated October 22, 1935. 

Mr. K.C. Sanyal, for the Appellant. 

Mr. Hay, for the Respondent. 


Roberts, ©. J.—This is an appeal by 
one Kalimuthu, who isa trader of Thaton, 
against an order of the Additional District 
Judge of Thaton awarding the plaintiff, 
Maung Tha Bin, a sum of Rs. 1,000 under 
an agreement made on February 22, 1932, 
in the following circumstances. Kalimuthu 
was interested in the testamentary dis- 
positions of one Arunachelam Chettyar and 
set up a will of the Chettyar in the Dis- 
trict Court. A decision was given against 
him upon the ground that the will did not 
bear the testator’s genuine signature and, 
in these circumstances, he was in great 
financial difficulty, and he desired to ap- 
peal. He did not know English and felt 
himself unable to come to Rangoon and 
to spend the time necessary for giving in- 
structions to Advocates and pay attention 

“to the details of his business there. In 
those circumstances, according to the evi- 
dence, ‘Tha Din and other persons approach- 
ed him and offered to assist him in his suit. 
They all asked for varying amounts, and 
in the result, sofar as Tha Din was con- 
cerned, Kalimuthu ‘entered into an agree- 
ment, dated February 22, 1932, by which 
he appointed Tha Din to act for and repre- 
sent him in the High Court of Judicature 
at Rangoon and also, if necessary, in the 
District Court, Thaton, at the sacrifice of 
his time, labour and own business. Tha 


Din, by virtue of the agreement, was to. 


give proper instructions to the lawyer or 
lawyers who might be retained and to at- 
tend to Kalimuthu’s busiaess in prefe- 
rence to his own private matters. 

As soon as the suit was successful, either 
by a decision of the Court or otherwise 
by compremise or settlement in or out of 
Court, Tha Din was to be remunerated 
by payment of Rs. 7,500 by way of bakshis 
for the trouble he took on behalf of Kali- 
muthu. In the event of Tha Din neglecting 
the duties which he undertook he.was to 
forfeit allright to any payment; nor was 
he to have the right to claim paymentin the 
event of Kalimuthu losing his suit. There 
jp also a cross-appeal by Maung Tha. Din 
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against Kalimuthu, in which he contends that 
heis entitled to be paid the full sum due 
under the agreement. The short point for 
this Court is whether the Additional Dis- 
trict Judge was right in the view which he 
took of that agreement. It was urged be- 
fore us that tne agreement was void as 
against public policy and the leading case 
in Ram Coumar Coondoo V. Chunder Canto 
Mvokarjee (1) was cited before us. The 
Additional District Judge considered in the 


light of that case that tne agreement under | 


review being champertous snould be care- 
fully examined to see whether its terms 
were extortionate and unconscionable He 
found that the terms were extortionate 
and unconscionable and he awarded tke 
plaintiff Rs. 1,000 es a fair compensation 
for the services which he had rendered 
under the agreement. In order to consider 
whether the agreement of February 22, 
1932, is void as against public policy or net, 
it is necessary to look somewhat carefully at 
the judgment in the case I have just cited, 
viz., Ram Coomar Coondoo v-Chunder Cantu 
Mookerjee (1). Sir Montague E. Smith, in 
delivering the judgment, referred to the 
case in Fischer v. Kamala Naicker (2), and 


he quoted the judgment in that case (at 


p. 44*) as follows: i , 

“The Courts seem very properly to have consider- 
ed that the champerty, or more properly the main- 
tenance into whichthey were inquiring was some 
thing which must have the qualities attributed to 
champerty or maintenance by English Law ; it must 
be sumething against good policy and justice, some- 
thing tending to promote unnecessary litigation, some- 
thing that in a legal sense is immoral and to the 
constitution of which a bad motive isin the same 
sense necessary.” ~ f 

Sir Montague Smith goes on to say: 

“ It is unnecessary now to say whether the above 
considerations are essential ingredients to constitate 
the statutable offence of champerty in England; but 
they have been properly regarded in India as an 
authoritative guide to direct the judgment ot the 
Court in aetermining the binding nature of such 
agreements there,” Sr 

He then goes on to guote with approval 
the observations made. in .Chedambaram 
Chetly v. Mutta Vira Puchiya Naicker (3): 

“Probably the true principle is that stated by 
Sir Barnes Peacock in the course of the argument, 
viz., that administering, as they are bound to ad- 
minister, justice accoraimg to the broad principles 
of equity and good conscience, those Cuurts will 
consider whether the transaction 18 merely the &c- 
quisition of an interest in the subject ot litigation 
bona fide entered into, or whevher it is an usfair 
or illegitimate transaction got up for the purpcse 


(1) 41.4 23; 2 C 233; 3 Sar. 654 (P.O). 


) ‘ 
(2)8 M IA 170;3 WR 33; 1 Suther. 395; 1 Sar. 
733 (P O 


). 
(3) 1 LA 241,22 W RlSRJ3BLR £08." 
“Page of 4 I. Aja] 
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merely of spoil or of litigation disturbing the peace 
of families and carried on from a corrupt and impro- 
per motive.” 

Those are the sorts of champertous con- 
tracts which are void as against public in 
India. In Ram CoomarCoondoo v. Chunder 
Canto Mookerjee (1) the learned Judge 
then goes on: 

“Their Lordships think it may properly be infer- 

red fram the decision above referred to, and espe- 
cially those of this tribunal, that a fair agreement 
to supply funds to carry on a suit in considera- 
tion of having a share of the property, if recovered, 
ought not to be regarded as being per se opposed 
to public poliċy. Indeed, cases may be easily sup- 
posed in which it would be in furtherance. 
of right and justice, and necessary to resist op- 
pression, that a suitor who had a just title to pro- 
perty, and no means except the property itself, 
should be assisted in this manner, 
“ But agreements of this kind ought to be carefully 
watched, and when found to be extortionate and 
unconscionable, so as to be inequitable against the 
party; or to be made, not with the bona fide object 
of assisting a claim believed to be just, and of 
obtaining a reasonable re-compense therefor, but-for 
improper objects, as for the purpose of gambling in. 
litigation; or of injuring or oppressing others by 
abetting and encouraging unrighteous suits, so as to 
be contrary to public policy, effect ought not to be 
given to them,” 


The present case is one in which it seems 
clear that the suitor Kalimuthu had a just 
claim to property. He was also a person 
who was under some ‘limitations with res- 
pect to his ability to go to Rangoon and 

-manage his business for himself; and, al- 
though it is clear that-the agreement of 
February 22, 1932, would appear to be one 
that would be champertous according to 
English Law, the Court is not disposed to 
find that in all the circumstances it is either 
extortionate or unconscionable. It is neces- 
sary toexamine agreements of this kind, 
the circumstances in which’ they were made 
and, possibly, “also the consideration given 
but, mere inadequacy of consideration is 
not sufficient, in our opinion, to enable a 
-Court to set aside a contract of this des- 
cription on the ground that it is against. 
public policy. Where the inadequacy of 
consideration is so glaring and the circum- 
stances surrounding the contract are so 
suspicious as to lead the. Court to the view. 
not that oue of the parties has made 
a bad bargain merely, but that one of 
the parties must have been imposed upon- 
and taken advantage of by a person who 
had better means of knowledge than he- 
himself possessed, the contract may be set 
aside. In the words of Lord Westbury in 

Tennent v. Tennent (4): - - 

“It is true that there is an equity which may be 
founded upon gross inadequacy of consideration, 

(4) (18702) 2H U O G, 
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But it can only be where the inadequacy is such as 
to involve the conclusion that the party either did 


not understand what he was about or was the victim 
of some imposition.” 


It is not for us, therefore, to inquire whe- 
ther Tha.Din was being paid too handsome- 
ly for his service, Kalimuthu had a great 
deal at stake and it appears from the evl- 
dence that Tha Din paid several visils to 
Rangoon, repeatedly interviewed persons 
connected with the suit and busied himself 
over a substantial period of time with 
little else than Kalimuthu's affairs. He 
was to receive, under the contract, the 
sum of Rs. 7,500. The actual amount 
which Kalimuthu was found to.be entitled 
to is described hy him as 1,300 acres of 
paddy land and some gardens and houses. 


‘He also hoped at one time that he might 


recover aneven more valuable amount of 
property than this. In the case which was 
cited to us by the learned Counsel for the 
appellant, viz, Ram Lal v. Nil Kanth (5), 
the Judicial Committee of the Privy Coun- 
cil affirmed the view taken by the Judi- 
cial Commissioner at Lucknow, in which 


“he awarded the appellant a sum of Rs. 1,000 


in respect of service rendered in connection 
with a claim in the Courts. The appellant 
claimed a 9-anna share of the properly 
recovered, but the respondents appear to 
have proved that the only services given 
were the purchase and application toa 
form of an &anna stamp. The case cited 
is, therefore, unlike the case we have to 
decide. There is really no evidence from 
which it can be properly inferred that the 
agreement of February 22, 1932, is so ex- - 
tortionate and unconscionable as to ‘be’ 
inequitable. It was not entered into’for 
any improper object, but in order to assist’ 
a.bona fide claim of right. It involved the 
undivided attention of Tha Din for some 
considerable time and he ran the risk of 
not being paid at all if the claim was un- 
saccessful. We think, in these circums- 
tances, that effect should be given to the 
contract which was entered into between 
the parties, and accordingly we dismiss 
appeal of Kalimuthu in respect of the 
Rs. 1,000 with- costs, and we allow the 
appeal. of Maung Tha Din for Rs. 8,500. 
with costs on the amount, being the balance 
of the moneys due under the contract, 
Baguley, J.- I agree. . 
N. ; Appeal dismissed, 
(5) 20.1 A 112; 200 843; 6 Sar, 302 (PO) - ` 
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“> ALLAHABAD HIGH COURT 
‘Second Civil Appeal No. 1119 of 1934 

September 7, 1936 
Bennet, J. 
MAHABIR: RAM-— PLAINTIFE— APPELLANT 
versus 
RAM KRISHEN RAM AND OTHERS 
—DEFENDANTS—RESPONDENTS 

- Hindu Law— Joint family—Partnership—Members, 
whether form partnership—Contract Act (IX of 1872), 
8, 239— General Clauses Act (X of 1897), s. 3 (39). 

A partnership firm and a jomt family firm are 
essentially different, The members of a joint Hindu 
family are a body of individuals who come under 
definition of “person,” as given in s. 3 (39), 
General Clauses Act, Therefore, a joint Hindu family 
is a single person and it cannot have a partner- 
ship by itself within the definition ofs. 239, Con- 
tract Act, so long as it 1emains a joint Hindu 
family. Sanyasi Charan Mandal v, Krishnadhan 
Banerji (1). h 

B. ©. A, from tke decision of the Sub- 
Judge, Ghazipur, dated May 15, 1934. 
|” Messrs: K. Verma and V. D. Bhargava, 

for the Appellant. . 

«Mr. P. L. Banerji, for the Respondents. 


~ Judgment —This is a second appeal by 
the plaintiff whose suit has been dismissed 
on a preliminary issue by.the lower Ap- 
pellate Court. The plaintiff brought a suit 
against a number of defendants alleging in 
para. 1 of the plaint : 

‘ “The defendants who are the members of a joint 
Hindu family governed by Mitakshara Law.... 
carried on shops of provisions, etc., at different 
places and defendant No. 1 is the leading member 
(karta) of the defendants’ family. The defendants 
hada shop styled Dwarka Ram, Krishan Ram at 
Chit Baragaon, District Ballia ; one shop at Kallia 
and one shop at Mukta Ganjha.” . 

_. The plaintiff proceeded to set out that 
certain debts arose from money dealings 
between the shop of the plaintiff and the 
defendants on account of the price of pro- 
Visions supplied by the plaintiff to the de- 
fendants and ‘the plaintiff claimed a decree 
- against all the defendants as a joint Hindu 
family for these debts. Now the. pedigree 
with the plaint showed that there defend-. 
ants were the sons of Dwarka Ram, defend- 
ant No. 1, alleged to be the karta, and the 
other defendants were collaterals. The 
written statement on behalf of the collate- 
rals was that they were not members of the 
joint family and that the shop at Baragaon 
was the separate property of Dwarka Ram. 
The trial Court decreed for the plaintiff 
finding against the pleadings of the defend- 
auts. on the issues which were framed as to 
whether the defendants were. members of 
the joint Hindu family and as to whether 
there was any joint family business of which 
Dwarka Ram was the manager. The col- 
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lateral defendants brought an-- appeal rais- 
ing the same points again that the family 
was separate end that the shop at Coit 
Baragaon was opened by Dwarka Ram for 
his own benefit in his personal capacity 
and notasa member of the joint Hindu 
family embracing the defendants and rais- 
ing other pleas. Instead of disposing of the 
appeal on the issues raised the lower Appel- 
late Court by singular error set up an en- 
tirely new issue. On p. 19 the lower Ap- 
pellate Court stated : 

“This appeal must be allowed. After hearing the 
arguments ofthe learned Vakils for the parties I 
think it becomes abundantly clear that the plaint- 
iff has failed to prove that the defendants were 
partners of the firm.” 

It further finds thatthe family of all the 
defendants is joint and at line 28 it states: 

“There is not a particle of evidence to show that 
when the firm was established, the defendants made 
any agreement or contiact about partnership.” 

It then proceeds to quote a ruling of their 
Lordships of the Privy Council reported in 
Sanyasi Charan Mandal v. Krishnadhan 
Banerji (1), and it also quoted the Contract 
Act,s. 239, which defined “Partnership” as a 
relation which subsists between the per- 
sons who have agreed to combine their pro- 
perty, labour and skill in some business 
and to share the profits thereof between 
them. Now the lower Appellate Court has 
disposed of the appeal before it on an issue 
“Were the defendants partners in the tirm . 
Shankar Ram Mathura Ram at Ballia ?” An 
issue arises on those, materials which are 
laid down by O. XIV, r. 3, as follows : 

“The Court may frame the issue from all or any 
of the following materials : (a) allegations made on 
oath by the parties, or by any persons present on 
their behalf, or made by the Pleaders of such par- 
ties : (b) allegations made in the pleadings or in 
answers to interrogatories delivered in the suit; 
and (c) the contents of documents produced by either 
party. 

Learned Counsel for the respondent 
admits that he cannot show that there were 
any such materials before the lower Ap- 
pellate Court for theissue on which it. kas 
decided the appeal. The plaintiff nowhere. 
pleaded that the defendants were partners 
in aiira. It is, ıherefore, impossible for the- 
Court below to hold that he has failed to: 
prove that he never pleaded. Learned 
Counsei argued that although the written 
stutements did not contain any reference 
to partnership yet the written statements 
might be in his opinion construed to mean 
that the defendants were not pariners in the 
firm ai Chit Baragaon. Evenif any such 

(1) 49 Cal, 560; 67 Ind. Cas, 124; A I R 1922. 
P. 0.237; 49 I A108; 30 ML T 228; 204 LJ 409; 
24 Bom. LR 700; 350 LJ 498; 43 MLJ 41; (1922) 
M W N 304; 26C WN 954; 16'L W536 P, O, 
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inference were to be read into the written 
statements a mere pleading of such a nega- 
tive by the defendants would be no reply 
‘to the positive assertion of the plaintiff that 
the firm in question was a firm belonging 
to the joint Hindu family. A partnership 
firm and a joint family firm are essentially 
different. The definition of “partnership” 
in s. 239, Contract Act, deals with a relation 
which subsists between persons. That is, 
there must be more persons than one. But 
in the General Clauses Act, s. 3 (39), “per- 
san" is defined to include any company or 
association or body of individuals whether 
incorporated or not, 

The members of a joint Hindu family 
are a body of individuals who come under 
this definition of “person”. Therefore, a 
joint Hindu family is a single person and 
it cannot have a partnership by itself with- 
in the definition of s. 239, Contract Act, so 
long as it remainsa joint Hindu family. 
The lower Court, therefore, was entirely 
mistaken in considering that it was neces- 


sary to prove that there was an agreement. 


_between the members of the joint Hindu 
family in order to establish that a certain 
business wasa joint family business. The 
matter is explained clearly in the Partner- 
ship Act, Act IX of 1932, whichis an Act 
to define and amend the law relating to 
partnership, and this Act received the assent 
of the Governor-General on April 8, 1932. 
Section 5, states : 

“The relation of partnership arises from the con- 
tract and not from status; and in particular, the 
members of aHindu undivided family carrying on 


a family business as such, ora Burmese Buddhist:. 
husband and wife carrying on business as such are 


not partners in such business". 


The allegations in the plaint are about 
a joint family business. Therefore, it is 
entirely wrong of the lower Appellate Court 
to introduce the idea of partnership 
which © as the Partnership Act, s. 
shows is essentially opposed to the idea of a 
joint family business: As regards the ruling 
quoted, I do not think it applies at all be- 
cause for one reason it was a ruling of 1922 
and the Partnership Act in question was 
passed ten years later in 1932. Moreovér, 
the ruling in question did not deal with 
Mitakshara Law but with Dayabhagh 
Law. The ruling also dealt witha case 
where a family owned two ancestral business- 
es and the . adult brother started and carri- 
ed on anew business. The High Court of 
Calcutta had held that the minors had been 
admitted to the benefit of the partnership of 
the new business under s. 247, Contract 
Act; and their Lordships of the Privy Coun- 
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cil held that the suit ‘should’ be dismissed 
because there was no evideiice. that” ihe 


minors had been admitted to the’ benefit: of 


‘partnership. It .was nowhere laid down by 


their Lordships of the Privy Council. that 
joint family businesses were to he. consi= 
dered solely or at all as partnerships or 
under the Partnership Act which wasit 
then in existence. For these reasons, I con- 
sider that the lower Court has failed to dis- 
pose of the appeal on the issues which ardse 
in the pleadings of the parties and that. 
the lower Appellate Court was not entitled 
to ‘frame a new issue which did not “arise, 
from the pleadings of the parties and to throw, 
the burden of proof on the plaintiff arid to 
dispose of the appeal solely on that. issue. 
Accordingly I set the order of the lowet Ap- 
pellate Court aside and I remand ‘this ap- 
peal for. disposal according to law on. the. 
issues which arise in the grounds of appeal., 
The appellant will be allowed his court-feé. 
under s. 13, Court Fees Act, and the appel- 
lant will be allowed costs of this Court. h 
The costs incurred in the lower Courts hither-. 
to will abide the result 7 7 00 5 
D. Case remanded. 
BOMBAY HIGH COURT te wu 
Criminal Revision Application No. 1452"! 
July 14, 1936 ons 
BRooMFIELD AND Wassoopgw, JJe, c: 
KALABHAI MAHOMEDALLI—Acoussp—’ 
APPLICANT regs 
versus é í 
EMPEROR—OPPOSITE PARTY 
Petroleum Act (VIII of 1899), ss. 15, I—No inten-- 
tion to transport—Mere storing on licensed premises. 
belonging to another—Conviction for failure to. 
possess license—Legality of—Rule-making powers of - 
Government. k Ka 
Prima facie, a person who has no intention of 
storing or keeping petroleum but merely orders it 
with the intention of having it stored on licensed 
premises belonging to another pergon is not requir- 
ed to have a license under s. 6 or the rules framed 
thereunder. He is not, therefore, liable to con- 
viction under 8. 15-for failing to possess one. 
Government cannot make a rule requiring that 
persons musthave 8 license except for the purpose 
of possessing or transporting, or for the purpose 
of possessing or transporting except as provided in 
the Act. s ee 
Cr. R. App. against ne ee ka by the 
Sessions Judge, Panchmahals. — 
Mr. U. L. Shah, for the Applicant. 
Mr- B. G. Rao, for the Crown. 


Broomfield, J.—The applicant in this 
case was convicted of an offence under’ 
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8. 15, Petroleum Act VIII of 1889, and 
fined Rs. 15. His appeal was dismissed hy 
the Sessions Judge. There were two 


accused persons originally. The appli-- 


cant was accused No.1. The charge against 
him was that he transported 20 cans, i. e., 
40 gallons of petroleum from tke Burma 
Shell Depot at Baroda by rail to Godhra 
without a storage license as required by 
the Act and rules. The charge agains! 
the other accused was that in contravention 
of the prcvisicns of the Act and rules, he was 
in pessession of petroleum for which there 
was nolicense. The Sessions Judge ac- 
quitied accused No. 2, and we are not 
concerned with his case. It appears that 
he had alicense for the storage of petro- 
leum. ‘The contention of the applicant 
accused No. 1 was that he had sold the 
petroleum to accused No. 2 who, as I say, 
possessed a storage license and that 
immediately on arrival of the petroleum 
at the Railway Station at Godkra he had 
esked the carting agent to take it to 
eccused No. 2’s godown where it was stored. 
The story that he had sold the petroleum 
to accused No. 2 has been dishelieved. 
But itis apparently a fact that he did 
not take possession of ihe petroleum but 


had it immediately ccnveyed to the pre- 


mises of a person who had a license for 
storage. The question is whether under 
these circumstances it was {necessary thai 
accused No. 1 should himself havea license 
for storage or possession, and after examin- 
ing the provisions of the Act and the rules 
which have been pointed out to us, we are 
of opinion that it was not necessary. 

One of the ccmplaints which accused 
No. 1 made in this appeel was that the 
charge had not been framedin such a way 
as to give him reasonable notice of the 
offence he was alleged to have committed. 
The judgment of the trial Magistrate mere- 
ly refers tos. 15 of the Act, which is the 
general secticn providing a punishment for 
breaches of the rules. No particular rule 
is referred to by him in his judgment. Nor 
has he referred to any section of the Act 
except s. 15. However, it was a summons 
case and it is possible that the charge may 
have been explained to the accused. We 
cannot help feeling some little doubt as to 
that because the complaint, though it refers 
toss.5 and 6 of the Act, does not refer 
to any particular rules which are alleged 
to have been broken, and even jn this 
Court we have had considerable difficulty 
in ascertaining from the learned Assis- 
tant Government Pleader what exact 
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offence the accused is supposed to have 
comm ‘tied. 

It is clear, however, for a start that the 
conviction is supposed to be based in some 
waycns. 6. Section 6 provides that no 
quantity of dangercus petroleum equal to, 
or less than 40 gallons shall be kept or 
transported without a license, Chapter IV 
of the rules framed under s. 9 of ths Act 
deals with licenses for the possession of 
petroleum. The only rule to which our 
atiention wasdrawn was r. 4 which pro- 
vides that licenses for the possession of 
dangerous petroleum in quantity not ex- 
ceeding 40 gillcns may be granted in Form 
C. Form C is the ordinary license to 
possess dangerous petroleum in quantity 
not exceeding 40 gallons. Tt- isa license 
forthe storage of specified quantity of 
dangerous petroleum in a storage shed 
which is to be described below the license. 
There seems to be no provision for a license 
to possess other than the storage license 
snd if the contention of the Crown in this 
case is correct and it was necessary for 
the accused as consignee to have a storage 
license, then it was also necessary for him 
to have a storage shed to be described 
in the license itself. Prima facie, how- 
ever, a person who has no intention of 
storing or keeping petroleum but merely 
orders it with the intention of having it 
stored on licensed premises belonging to 
another person is not required to have 
a license under s. 6 or the rules framed 
thereunder. 

The rules as to transport are contained 
in Chap, V, Rules 1 and 2 provide for 
the issue of general licenses for the 
transport of petroleum. Rule 4 provides 
that the holder of a general license granted 
under rr. 1 and 2 (or 9 with which we 
are not concerned) shall, with each con- - 
signment of petroleum conveyed under 
cover of his license, issue to the person 
who takes charge of the petroleum for 
the purpose of transporting it; a number- 
ed passin Form J. Now itis an admitted. 
fact that the Burma Shell Company have 
a general license for the transport of pet- 
roleam and they did issue a pass for 
transport in this case under r. 4. The 
pass issued wasin Form I, as originally 
prescribed, but that Form has been re- 
cently amended by a Government Resolu- 
tion of April 25, 1933, and the Form as 
amended states that the pass covers the 
specified number of gallons of dangerous 
or non-dangerous petroleum consigned to 
so and so, the holder of a license in Form 
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-... 0 possess .... gallons of dangerous or 
non-dangerous petroleum while in transport 
from such and such to such and such place. 
The argument on behalf of the Crown 
appears to be that this Form which has 
been sanctioned by Government requires 
that petroleum shall not be consigned to 
any person by the holder of the license to 
transport unless the consignee has a license 
to possess. 

There are several difficulties in the way 
of this contention. In the first place r. 4 
of Chap. V, which I have read, would, ac- 
cording to its natural construction, refer 
to apass to be given to the carrier or 
the person who conveys the goods from 
the consignor tothe consignee, It is diffi- 
cult to see how the words “the person who 
takes charge of the petroleum for the pur- 
pose of transporting it” could be applied 
to the consignee, i. e., to the accused in 
this case, for he did not take charge of 
the petroleum for the purpose of trans- 
porting it, even if he can be said to have 
taken charge of it after it had been 
transported and had arrived at Godhra. 
All that the pass in the amended form 
seems to require is that the consignee 
should have a license in some form to 
possess the petroleum while in transport 
from one place to the other, and not after 
arrival at the destination. Moreover, even 
if we assume that the effect of this amend- 
ed form of transport pass is to require 
that the consignee must have a license to 
possess or store, it by no means follows 
that accused No.1 has been guilty of the 
breach of any provision in the Act or 
rules. Apparently he was not in any way 
responsible for the fact that the Burma 
Shell Company issued 
old form and not in the amended form. 

Tn this connection a question also arises 
as to whether Government have power to 
make a rule imposing the obligation of 
having astorage license on a person who 
orders petroleum not for ihe purpose of 
possessing or storing it himself but with 
the intention of having it stored on the 
licensed premises of another. The rule- 
ema power is containedin s. 9 of the 

ch: 

“The Local Government, with the previous sanc- 
tion of the Governor-General in Council may 
make rules to regulate the importation of petroleum 
and the granting of licenses to possess or to transpcrt 


petroleum within the province in cases in which 
such licenses are by law required.” 


We are not concerned with the importa- 
tion of petroleum. “To import” is defined 
ins. 2 (¢) as meaning to bring into 
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British India by sea or land. Now the 
petroleum was consigned in this case from 
Baroda, but we are informed on behalf of 
the Crown that the Railway yard at Baroda 
from which it was despatched is in British 
India. Therefore it is a case of transport- 
ing and notof importing. Rules may be 
made regulating the granting of licenses 
to possess or to transport but only in 
cases in which such licenses are by law 
required. It is obvious, therefore, that 
Government cannot make a rule requiring 
that persons must have a license except 
for the purpose of possessing or transport- 
ing, or for the purpose of possessing or 
transporting except as provided.in the 
Act. It may be that by way of regulating 
the grant of licenses to transport it is within 
the power of the Government to provide 
that petroleum shall ‘not be consigned toa 
person not possessing a storage license. 
But assuming that to beso, and assum- 


“ing that that is what the amended Form I 


means, it is not the accused who has 
been guilty of the breach of a rule but 
the Burma Shell Company which consign- 
ed the petroleum to him. 

In my view it cannot reasonably ba said 
that the accused either kept or transported 
petroleum in the circumstances of the pre- 
sent case. No doubt the definition of 
“transport” in s. 2 (d) is a very wide one; 
“transport” means to remove within British 
India from one place to another. It would 
make no difference, however, in my opinion, 
even if we were to hold that the accused 
comes within the definition of transportor, 
for itis not suggested that he required a 
license for the transport of the petroleum. 
It was validly transported under the general 
license possessed by the Burma Shell 
Company, and it is conceded by the learned 
Assistant Government Pleader that every- 
thing would have been regular and in 
order if only the accused had himself 
possessed a license for storage of the pet- 
roleum consigned to him. This the law 
does not seem to require. We think, there- 
fore, that the conviction of the accused must 
be set aside and the fine refunded. It fol- 
lows that the order of confiscation must 
also be set aside and the petroleum should 
be returned tothe person from whose cus- 
tody it was;taken, 7, e., accused No. 2. 

N. Conviction set aside. 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 325 of 1935 
March 13, 1936 
NIAMAT ULLAH, J. 
Firm BABOO LAL-BHAGWAN DAS— 
PLAINTIFE—APPLICANT 
VETSUS 
‘  FURCELL AND orazes-—Drrenpants— 
ie OPPOSITE. PARTIES 
Husband and wife—Necessaries supplied to wife— 
Wife. having implied authority to pledge credit of 
her husband- Wife executing pro-note for sums due 
on account of necessaries supplied- Liability of 
husband. 
Where a wife executes a promote of sums dus in 
“ respect of necessaries supplied to her, suited to her 
style of living and she and her husband lived toge- 
_ ther as husband and wife, and the wife managed 
the household affairs and in all the circumstances 
- appearing in evidence, it was reasonable to infer that 
- she had express or implied authority to pledge the 
credit of her husband for necessaries of life suited 
to their style of living, then the husband would be 
liable under the pro-note. 


. 0. R. App. against an order of tLe Small 
ee Court Judge, Agra, dated April 23, 
35. . 

Mr. Din Dayal, for the Applicant. 

Mr. B. S. Darbar’, for the Oppasiis 
Parties. 

Order.—Thisis an application fer revi- 
sion against an order passed by the Judge 
Small Cause Court at Agra, dismissing the 
Plaintiff-applicant’s suit for recovery of a 
certain sum of money against the husband 
and decreeing it against the wife only. 
The wife has since died, and the only per- 
‘son now intérested in this litigation is the 
-husband cne Mr. Purcell. He is employed 
in the East Indian Railway and was station- 
ed at Tundla during the time to which the 
dealings in question in this case relate. It 
appears that, on Juné 2, 1934, Mrs. Purcell 
executed a document which is referred to 
by ihe lower Court as a promissory note. It 
recites that a sum of Rs. 600 was found 
due to the plaintiff in respect of grocery 
account from-October 10, 1933, to March 
*12, 1934. It also mentions that the vou- 
‘chers, under which, presumably, the gro- 
Ce1y articles had been supplied by the 
‘Plaintiff, were returned by him. Interest 
at the rate of 2 per cent. per mensem was 
stipulated in the document. The plaintiff 
-instituted the suit which has given rise 
‘to this revision for recovery of a certain 
sum of money due under the aforesaid 
document, and impleaded Mr. and Mrs, 
Purcell. Mr. Purcell pleaded that be was 
not liable under the note executed by Mrs. 
Purcelland that ke had never purchasad 
anything from the plaintiff. His plea 
found favour with the lower Court which, as 
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already stated, dismissed the „plaintiff's 
claim against him and decreed it against 


“the wife. 


In revision itiscontended that a wife 
has implied authority to pledge the eredit 
cf ber husband for necessaries of life, and 
that the sum due to the plaintiff represents 
the price of articles of grocery supplied 
for household purposes of 
the defendants, who lived together as hus- 
band and wife. The learned Judge of the 
Court below does not appear to have ap- 
preeiated the points which were in contro- 
versy belween the parties. As between the 
plaintiff and Mr. Purcell several questions 
of law and fact arise. Ifthe sum acknow- 
ledged to bedue to the plaintiff by Mrs. 
Purcell on June 2, 1934, represented the 
price of household articles intended for the 
family consisting of Mr. and Mrs. Puréell, 
anl if they can be considered to be neces- 
sary for persons in the position of life 
occupied by the defendants; the Court may 
well infer that the wife had authority to 
bind the husband. Accordingly I remit the 
following issues to the lower Court for 
determination: (1) Whether the sum of 
Rs. 600, referred to in the document dated 
June 2, 1934, was due to the plaintiff in 
respect of necessaries suited to the style of 
living of Mr. and Mrs. Purcell; (2) Whether 
Mr. and Mrs. Purcell lived together as hus- 
band and wife, andthe latter managed 
the household affairs; (3) Whether in all _ 
the circumstances appearing In evidence it | 
is reasonable toinfer that Mrs. Purcell had 
express or implied authority to pledge the 
credit of her husband for necessaries of 
life suited to their style of living. E 

Parties shall be at liberty to adduce evi- 
dence on these issues. Findings shall be 
returned within two _ montha. Ten days 
shall be allowed for objections on receipt 

t ings. yi r 
ae Se Case remanded. 


OUDH CHIEF COURT 
Criminal Revision Application No. 142 


of 193 | 
November 17, 1936 
THOMAS, J. ` | 
JAGANNATH SAH—APPLIOANT 
versus 7 
EMPEROR — COMPLAINANT — Or: 
P. 


ARTY 
Penal Code (Act XLV of 1860), s. 159—~A ffray— 
Mere quarrelling or abusing does not constitute 
affray—There must be assault or breach of peace 
—Criminal ria Witness Depositiona, goring 
of—Should be recorded in their language—Criminal 
Procedure Code (Act V of 1898), ss. 356, 364. 


TE 


1937 
There is-a difference between an “affray” and an 
“assanit";. the offence of affray, as defined’ ins. 159 
of the Penal Oode, postulates the commission of a 
definite assault or a breach of the peace. Mere 
quarrelling or abusing in a street without exchange 
of blows is not sufficient to attract the application 
of this section. : 
| Tho law requires thet ordinarily the examination 
of the accused should be recorded in the language of 
the person making it, the object being to represent 
‘the very words and expressions used, so as to insure 
accuracy and prevent misrepresentation or miscon- 
struction of what was said. 


Or. R. App. against the order of the 
Sessions Judge of Unao, dated September 7, 
1938. - 


Chaudhri Jagannath Prasad, R. B., and 
Mr. P. N. Chaudhri, for the Applicant. 
Mr. S. C. Dass, for the Crown. 


Judgment.—This is an application for 
revision against the order of the learned 
‘Sessions Judge cf Unao. The applicant 
has been convicted unders. 160 of the 
Indian Penal Code, for committing an affray 
in a public place and sentenced to pay 
a fine of Rs. 10, or in default, one week's 
rigorous imprisonment. The case was tried 
by a Second Class Magistrate who convict- 
ed the applicant and his brother Badri 
Shah and sentenced them to pay a fine of 
Rs. 30. On appeal the learned District 
Magistrate upkeld the conviction but re- 
duced the fine to Rs. 10. The applicant 
went up in revisicn before the learned 
Sessions Judge of Unao, who dismissed the 
application. The present application for 
revision has been filed against that order 
and it is contended on behalf of the appli- 
cant that the conviclion under s. 160 of the 
Indian Penal Code is illegal as there was 
no fighting on the road. 

It appears from the evidence on the re- 
cord that on April7, 1936, at about 8-30 
p.m. the applicant and his brother were 
abusing eachother cna public road in the 
main bazar of Unao and that a large crowd 
had gathered and the traffic was tempora- 
rily stopped. The Superintendent of Police 
who happened to he passing at the time 
and saw the crowd went to see what was 
happening. Hethen ordered their prosecu- 
tion. He has been examined as a witness 
in this case on behalf of the defence. His 
evidence shows that there was no marpit in 
his presence but both the aecused were 
armed with sticks and were in a threaten- 
ing attitude. 

There are two witnesses for the prosecu- 
tion. P. W. No. 1 Hameed stated that Badri 
had a lathi in his hand and Jagannath Sah 


had a stick but no actual marpit took place,” 
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He further siated that the applicant simply 
abused Badri, 

Prosecution Witness Nc. 2 Noor Mcham- 
mad has also stated: that no marpit took 
place in his presence but the accused were 
abusing each other. He further stated that 
the applicant told Badri not to 


quarrel as. he was drunk. Unfortunately 


there is no Urdu record in this case, 
and, in my opinion, the learned Deputy 
Magistrate has loosely used the word 
“fighting.” Itis perfectly clear from the 
.cross-examination of the prosecution wit- 
nesses that the accused were quarrelling 
and abusing each other. The question for 
consideration is whether, under the circum- 
stances, the case falls under s. 160 of the 
Indian, Penal Code. The word “affray” is 
defined in 8.159. It means that when two 
or more persons, by fighting in a public 
place, disturb the public peace, they aré 
said to commit an affray. There isa differ- 
ence between an “affray” and an “assault.” 
In my opinion, the offence of affray, as de- 
fined in s. 159 of the Indian Penal Code, 
‘postulates the commission of a definite as 
sault or a breachof the peace; mere quar- 
relling or abusing in a street without ex- 
change of blows is not sufficient to attract 
the application of this section. Whatever 
offence Jagannath Sah may have committ- 
ed,it is not one within the purview of s. 160 
of the Indian Penal Code. I have con- 
sidered ss. 351 and 552 of the Indian Penal 
Code, and in my opinicn, they do not help 
the prosecution. I have not the slightest 
doubt in this case that the aggressor was 
Badri and not the applicant. 
` The attention of the learned Magistrate, 
who tried the cese, is invited to the provi- 
sicns of ss. 356 and 361 of the Code of 
Criminal Procedure. There is nothing to 
show that the statements of the witnesses 
were read over tothem, and there is no 
memorandum thatthe statement of theac- 
cused, which is recorded in English, was. 
read over to him. The accused must have 
made this statement in Urdu, and the Jaw 
requires that ordinarily such a statement, 
that is, the examination of the accused 
should be recorded in the language of tLe: 
person making it, the object being to re- 
present the very words and expressions used, 
so as to insure accuracy and prevent mis- 
representation or misconstruction of what 
was said. : 

I accordingly allow the application, set 
aside the conviction and sentence and direct 
that the fine, if paid, be refunded. 

D. TT Application allowed, 
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NAGPUR HIGH COURT. 
Criminal Revision Application No. 187 of 
1936 
Jaly 27, 1936 
Grouse, J. 

Musammat BINIA—AppLicant 
versus 
EMP EROR—RESPONDENT 

Penal Code (Act XLV of 1860), ss. 211, 500— 
False report by woman that her modesty was in- 
sulted by servants of complainant at his instigation 
— Defamation, if constituted—Offence falling under 
s. 211—Complainant, if precluded from proceeding 
under s. 500. e 

A woman made a false report in the Police Station 
that a certain malguzar called her up and told 
his servants to pollute her (kujat karo) whereupon 
they dragged her away and insulted ber modesty 
by taking ofi her dhoti, beating her and turning her 
out with her person exposed: 

Held, that to attribute such conduct to a person 
in the respectable position of a malguzar like the 
non-applicant would tend to lower him in the esti- 
mation of right-thinking persons of his community 
and would, therefore, amount to defamation. 

Even though the allegations of the prosecution 
may, in such a case, amount to an offence under 
8. 211, the complainant is not precluded from pro- 
ceeding under s. 509, Penal Code. When the com- 
plainant merely asks for redress of his personal 
grievance, he is entitled to do so and the accus- 
ed cannot be heard to say that she prefers the more 
gerious section because the procedure under it 
would be more favourable to her., Prafulla Kumar 
Ghose v. Harendra Nath Chatterjee (3), Rambros v. 
Emperor (4), Dholliah v. Emperor (5) and Manjaya v. 
Sesha Shetti (6, distinguished. Ram Sewak Lal v. 
Muneswar (7) and Satish Chandra Chakravarti v. 
Ram Doyal De (8), relied on. 


Mr. R. G. Rao, for the Applicant. 
Mr. W. R. Puranik, for the Non-Appli- 
cant. 


Order—The applicant has been con- 
victed under s. 500, Indian Penal Code, and 
fined Rs. 25. The Sessions Judge, Jubbul- 
pore, refused to send up her case in revi- 
gion. So she now applies direct. The 
defamation was contained in a report 
which she made tothe Police Station house, 
Hindoria, alleging that the non-applicant 
Singoai Raghubar Prasad, malguzar, had 
called her up and-told his servants to 
pollute her’ (kujat karo) whereupon they 
dragged her away and insulted her 
modesty ly taking off her dhoti, beating 
her and turning her oub with her person 
exposed. The accused contended that her 
report was a true one, but the finding of the 
trial Court is otherwise. 

The points taken in revision are, first, 
that the allegation did not amount to de- 
famation, and secondly, that s. 211 was the 
one .which does apply, and it was not 
open to. the Magistrate to proceed under 
s, 500, Indian Penal Code; prejudice has 
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been caused to the accused by his so doing 
because if she had been tried under the 
more grave s. 211, the entire burden would 
have been on the prosecution, including 
proof of knowledge that there was no 
just or lawful ground. whereas under s. 500 
the burden of justification lies on the 
accused. 

The applicant's learned Counsel contends 
that kujct karo means to insult a woman's 
modesty. The non-applicant’s servants 
evidently interpreted it in this sense or 
at least considered that to insuit her 
modesty would be the easiest way to 
pollute her, but the point is not important. 
Even confining it to the literal meaning of 
epoiling a person's caste, I am clear that 
to attribute such conduct toa person in 
the respectable position of a, malguzar ' 
like the non-applicant would tend to lower 
him in the estimation of right-thinking 
persons of his community and would, there- 
fore, amount to defamation. 

It is true that the allegations of the pro-. 
secution amount to an offence under s. 211, 
Indian Penal Code, as a false charge was 
brought. The applicant’s Counsel says 
that the making of the report to the Police 
is equivalent also to the institution of 
criminal proceedings and that the second 
part of s. 211 is applicable. He wishes me 
not to follow the decision to the contrary 
in Sultan Ahmad v. Emperor (1) on the 
ground that the weight of authority of the 
other High Courts in India is against that 
case. Ido not find it necessary for present 
purposes to go inio that controversial point. 
It is enough to find that s. 211 would 
apply. 

A further point is whether in that case 
the Magistrate was precluded from pro- 
ceeding under s. 500, Indian Penal Oode. 
The applicant’s Counsel relies on Swee Ing. 
v. Koon Han \2) which certainly favours 
his view thats. 211 being the appropriate 
section, the Magistrate must comply with 
s 195, Criminal Procedure Code. Prafulla 
Kumar Ghose v. Harendra Nath Chatterjee 
(3) is distinguishable as there sanction had 
actually been refused for a prosecution 
under s. 211. In Rambros v. Emperor (4) 
ib was merely a questicn between s. 211 


(1) 27 N LR 275; 133 Ind. Oas. 398; A I R 1931 
Nag. 134; 32 Or. L J 1009; Ind. Rul. (1931) Nag. 126; 
(1931) Or. Uas. 721 (F. B.). 

(2) AI R 1935 Rang. 163;156 Ind. Cas 598; 8 R 
Rang. 27; (1935) Cr. Gas 626; 36 Cr L J 970. 

(3) 44.0 970; 38 Ind. Oas. 761; 21 O WN 253; 95 O 
LJ 445; 18 Or. L J 377; A I R1917 Cal. 708. 

(4) 6 R 578,114 Ind. Cas, 685; A I R 1928 Rang. 
254; 30 Or. L J 342, . 
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and e. 182, and- that case does not help. 
Such was the case in Dholliah v. Emperor 
(5). In Manjaya v. Sesha Shetti (6), the 
conviction wasset aside because the de- 
famatcry statement had actually been 
made by a witness in Court and was privileg- 
ed. It was held there that if the statement 
“was false, the remedy was by indictment 
for perjury. i 

On the’ other hand there are cases to the 
effect that the Court is not justified in 
refusing process for defamation merely 
bee iuse a statement may also disclose the 
commission of an offence under s. 182 or 
211. This view. of the law has heen quot- 
ed, evidently with approval, by Dr. Gour 
in para. 6256, p. 1,752, of his Penal. Law, 
Volumes I and II. Such is the view in 
Ram Sebak Lal v. Muneswar (7) which 
- was followed in Satish Chandra Chakra- 
varti v. Ram Doyal De (8). In the 
former case the ccmplainant was held 
not precluded from prosecuting the ac- 
cused for defamation although the offence 
amounted also to one under s. 182. 

Tn the case now before me the proceed- 
ings did not reach the Court and there 
was no question of necessity for sanction 
of the Court. The non-applicant has mere- 
ly asked for redress of his personal griev- 
ance and I think he was entitled to do so, 
and that the accused cannot be heard to say 
that sbe prefers the more serious section 
because the procedure under if would be 
more favourable to her. I therefore, hold 
that there was no irregularity in the con- 
viction and there is no need for interfer- 
ence in revision. The application is reject- 
ed. 

N. Application rejected. 

(5) 1 M 1018; 134 Ind. Cal. 813; 3£ L W 329: (1931) 
M WW 513; A I R1931 Mad. 702; 32 Cr. L J 1215; 
a Rul, (1931; Mad. 861; 61 M L J 770; (1931) Cr. 
as. 2. ` 


6) 11 M 417. 
7) 37 O 604; 6 Ind. Cas. 352; 14 C W N 839; 11 Cr. 
LJ 395; 120 LJ15 
(8) 42 0388: 59 Ind Cas, 143; 32 O L J 94; 24 OW 
N 982; 22 Cr. L J 31 (S. B). 





ALLAHABAD HIGH COURT f 
Privy Council Appeals Nos. 48 and 49 
of 1932 
August 7, 1936 
BULAIMAN, Č. J. AND BENNET, J. 
MUKANDI LAL AND OTHERS-—APPLIOANTS 
versus 
HASHMAT-UN-NISSA AND OTHERS— . 
Oprosite PARTIES 
Civil Procedure Code (Act V of 1908), es. 109 (e), 
110, 151, 0. XLV, r. 4—Two separate appeals from 
game suit—Appeals disposed by one judgment an 
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common grounds—One appeal valued above Rs. 10,000 
and other below it—Latter case, if can be certified 
as fit one—O. XLV, r. 4, whether applies—High 
Court, if has inherent powers in directing consolida- 
tion of appeals pending before Privy Council. 

Two appeals were filed arising out of the same suit 
and were disposed of byone judgment, and the 
ground on which the Bench had proceeded was a 
Common one, The value of the subject-matter in 
dispute in one case was in excess of Rs. 10,000, but 
that in the other case was less: á 

Held, that the High Court could certify under. 
s. 109 (c) that the latter case is a fit one for appeal 
to His Majesty in Council, although the require- 
ments ofs. 110, Civil Procedure Code, were not ful- 
filled. Order XLV, r. 4, does not in terms apply to 
such a case. Makund Sarupv. Richard Ross Skinner 
Mudaliar v. T, Soma- 
sundar Chettiar (1), distinguished. 

Ordinarily inherent powers exist as regards matters 
relating exclusively to the proceedings in the Court 
which exercises such powers. The High Court does 
not have inherent power to make orders for con- 
solidating appeals relating to the appeals pending 
before their Lordships of the Privy Council when there 
is no specific provision in O. XLV, r. 4, and when the 
O. XLY,r. 4, is confined to particular cases. Har 
Prasad Rai v. Brij Kishen Das (3), not followed. 


P. ©. A for leave 
Majesty in Privy Council. 
Mr. Vishwa Mitra, for the Applicants. 


Messrs. P. L. Banerji and K.N. Malaviya, 
for the Opposite Parties. 


to appeal to His 


Sulaiman, C. J.—These are two applica- 
tions for leave to appeal to His Majesty in 
Council from the decrees of this Court in two 
appeals .which were connected and heard 


. together and disposed of practically by one 


judgment. A suit was brought by the pre- 
sent appellant for recovery of possession 
of the property on the ground that he was 
the next reversioner of the last male owner. 
The defendants were transferees from a 
Person who was claiming to have been the 
adopted son of the deceased. The trial 
Court held that the adoption was not proved 
end accordingly decreed the claim. On 
appeal this Court held that the adoption had 
been proved and accordingly dismissed the 
whole suit. Butin this Court two sets of 
defendants had appealed separately al- 
though the decree of the Court below was a 
joint one. No question of legal necessity 
for the transfer at all arose and therefore 
the decree of the High Court proceeds on 
one ground common to all the defendants, 
and the suit was instituted on the basis of 
one single cause of action. “The valuation 
of one appeal was above Rs. 10,000, while 
that of the other was less than Rs. 10,000. 
The learned Advocate for the respondents 
takes a preliminary objection that no leave 
can be granted jn the latter case. | Strictly 
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speaking O. XLV, r. 4, cannotin terms 
‘apply to this case because ‘both the appeals 
“have arisen outof one and the same suit and 
not out of two separate suits. On behalf of 
‘the respondents. reliance is placed on the 
case in Vaithilinga Mudaliar v, T. Soma- 
sundaram Chettiar (1). But in that case 
“the defendants who had preferred separate 
appeals in the.same suit were transferees 
under different deeds, and accordingly the 
‘claims against the several alienees were 
“based really on different causes of action on 
‘account of their separate deeds of transfer. 
“The case, therefore, is not strictly in point. 

There would, however, be jurisdiction in 
a fit case to grant the necessary certificate 
under s. 109 (c). The case in Makund 
Sanip v. Richard Ross Skinner 5 Ind. Cas. 
583 (2), was somewhat similar to the present 
case inasmuch as two appeals were filed in 
this Court arising out of the same suit and 
were disposed of “by one judgment, and the 
ground on which the Bench had proceeded 
‘was a common one. The value of the sub- 
ject-matter in dispute in one case was in 
excess of Rs. 10,000, but that in the other 
case was less. The Court considered thit 
when the point wasa common one it was a 
fit case for granting the certificate of fitness 
under s. 109 (c) although the requirements 
of s. 110, Civil Procedure Core, were not 
fultilled. When the matter went up before 
their Lordships of the Privy Council their 
Lordships in their judgment in Privy Council 

Appeals Nos. 95 and 97 to 106 of 1911, 
dated March 4, 1913, did not disapprove of 
the granting of the certificate in that case. 
As already pointed out, in the present case 
ihe plaintif has failed on the ground that 
a cértain adoption was established. This is 
a ground common to all the defendants. It 
was a mere accident that the two seis of 
defendants filed two separate appeals. Had 
they joined in one appeal there would have 
been no question as to the plaintiff's right 
to appeal in the whole case. 
had instituted separate suits against these 
sets of defendants and they had been dis- 
posed of by one common judgment, there 
might have been a consolidation under 
O. XLV, r. 4, Civil Procedure Code. We 
accordingly "certify under s. 109 (e) that 
_ this case is a ‘fit one for appeal to His Ma- 
jesty in Council. 

As regards the request for the consoli- 
dation of these two appeals we have already 
pointed out that O. XLV, r.4, does not 


(1) 42 M 228; 49 Ind. Oas. 434; AIR oe Mad, 275; 
36 M LJ 119, 25 MLT 190, lL W3 
(2) 5 Ind, Cas. 583, ” Ge 
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apply to this case. It appears that the 
Patna High Court in Har Prasad Raiy.. 
Brijkishen Das, 45 Ind. Cas. “551 (3), came 
to the conclusion that they had an inherent 
power for consolidating appeals to the Privy 
Council for the purpose of security. for cosis ` 
and to save expenses. Ordinarily inherent 
Powers exist as regards matters relating 
exclusively to the proceedings in the Court 
which exercises such powers: We find no 
authority for holding that we have inherent 
power to make orders relating to the appeals 
pending before their Lordships of the Privy 
Counvil when there is no specific provision 
in the rule and when the relevant rule is 
confined to particular cases. In any case 
‘as the defendants-respondents are different, 
and they may engage different Counsel,- we 
see no reason why the appellant should not 
be called upon to furnish security for the 
costs of the respondents -in each of these 
cases separately. We accordingly refuse 
the prayer for consolidating the two appeals. 
We see nn reason to allow the appellants to 
furnish security otherwise than in cash. 


D. Order accordingiy. 


(3) 45 Ind. Cas, 551; A I R 1916 Pat, 193; 3 PL J 446; 
(191%) Pat 259, . 


OUDH CHIEF COURT 

pe Full Bench | l 

. Civil Miscellaneous Application No. 691 >`- 
. of 1936 3 
November 23, 1936 
Srivastava, Nanavorry AND'ZIA- UL- Hasan, JJ. 
HABSHI MIAN ILMAS KHWAJA SARA— 
APPLIOANT 
versus 

Khan Buhadur Nawab MEHDI 
HASAN KHAN AND ofanrs—Oprosits PARTY 

Civil Procedure Code (Act V of 1908), O. XLIV,r. 1 
—Notice issued on opposite party and Government 
Advosate—Court, if can still reject application for 
leave to appeal as pauper. 

When notice has been issued upon an application: 
under O. XLIV, r. 1 of the Code of Civil Procedure, 
to the oppəsite party and the Government Advocate, 
ib is still open to the Court under the proviso to 
that rule to reject the application unless, upon a 
perusal thereof, and of the judgment and decree ap- 
pealed from, it sees reason to think that the decree is 
contrary to law or tosome usage having the force of 
law, or is otherwise erroneous or unjust, Asa 
Ram v. Puttoo Lal (1), overruled. 

[Case-law referred to] 


C. Mis. App. ander O. XLIV, r. 1, Civil 
Procedure Code. 

Messrs. H. Husain and H.. H. eat for 
the Applicant... E : 


1937 
Messrs. S. M. Mehdi, Ram Prasad Varma, 
R. Su for Mr. Ali Zaheer, for the Opposite 
Party. ` f i 

Judgment.—A Division Bench of this 
Court has referred the following question 
for decision by a Full Bench :— 

“When notice has bəsn issued upon an applica- 
tion under O. XLIV, r. 1 of the Code of Civil 
Procedure to the opposite party and the Government 
Advocate, is it still open to the Court under the 
proviso to that rule to reject the application, unless 
upon a perusal thereof, and of the judgment and 
decree appealed from, it sees reason to think that 
the decree is contrary to law or to some usage 
having the force of law, or is otherwise erroneous 
or unjust”? l 

The facis of the case which have given 
rise to this reference are that the applicant 
brought a suit in forma pauperis which 
was dismissed by the learned Civil Judge 
of Lucknow on May 7, 1936. On August 
27, 1936, he made an application to this 
Court under O. XLIV, r. 1, Civil Procedure 
Code, for permission to appeal as a pauper. 
One of us who received the petition passed 
an order “Let notice go” without examin- 
ing the judgment and decree of the lower 
Court with a view to find out whether the 
decree was or was not contrary to law or to 
some usage having the force of Jaw or 
was otherwise erroneous or unjust. When 
the «pplication was put up for disposal 
before a Division Bench one of the conten- 
tions raised on behalf of the applicant was- 
tlat notice having gone to the opposite. 
parties and the Government Advocate, it 
was no longer open. to the Bench to reject. 
the application under: the proviso to 
O. XLIV, r. l, Civil Procedure (ode. - This 
contention was supported by the decision 
of a Bench of this Courtin Asa Ram: 
v. Puttoo Lal (1), Civil Miscellaneous 
Application No. 36 of 1936 decided on 
September 11, 1936. As there was a conflict 
of decisions on the point, the Division 
Bench considered it desirable to make this 
referente : ; 

. We have already mentioned that the 
procedure laid down in the proviso to 
O. XLIV, r. 1, Civil Procedure Code, was 
not resorted to by the. petition Judge when 
he ordered notice to be issued. We should 
add that the valuation of the appeal is over 5 
lakhs and, therefore, under r, 1,-cl. (xi) of 
Chap. VIIL of the Chief Court Rules, the 
application under O. XLIV, r. 1, Civil Pro- 
cedure Code could not be heard and dis- 
posed of by a single Judge. The proviso 
to O. XLIV, r. 1, Civil Procedure Code, 
requires the Court to reject the application 

(1) 165 Ind,’ Cas.. 276 (1); (1936) O W.N 875; 19360, 

U R 624, 9 RO 180, . ; 


ka 


HABSHI MIAN ILitas KHWAJA SARA v, Memb Hasan rean: (OUDH) 


985. 
unless upon a‘ perusal thereof and of the 
judgment and decree appealed from it sees 
reason to think that the decree is contrary 
to law or to some usage having the force 
of law cr is otherwise erroneous or unjust. 
It is, therefore, clear that the single Judge 
to whom the application was presented 
could not reject the application uader the 
said proviso. Thus, not only as a matter 
of fact the petition Judge did nct examine 
the merits of the appeal, but also under 
the Chief Court Rules he was not competent 
to do so sitting alone. 

It has been argued that tha notice having 
been issued to the cpposite party it is no 
longer open to the Court to examine the 
merits of the case even though the. case. 
was not examined on its merits before 
the issue of notice. We can see nothing 
in the terms of the rule to support this 
argument. It has been pointed out that 
the provisions contained in this rule are: 
subject “to the provisions relating to suits” 
by paupers inso far as those provisions, 
are applicable. It is further pointed out- 
that the sequence of the rules in O. XX XIII, 
relating to suits by paupers shows that 
notice has to be sent tothe opposite party. 
only after the Court sees no reason to reject- 
the application on any of the grounds.. 
stated in r. 5. The argument overlooks the. 
fact that r. 5 does not contain any provision: 
for the examination of the merits of the- 
claim similar to that contained in -the- 
provise to r. 1 of O. XLIV. We- are, there-. 
fore, of opinion that the argument based 
on the analogy .of the provisions of 
O. XXXIII, is not well founded. 

In Asa Ram v. -Putioo Lal. (1), Civil 
Miscellaneous Application No. 36- of. 
1936, the Bench of the Court did not 
think if necessary to examine the matter 
closely. They were referred to the decisions 
of the Allahabad High Court in Hubraji v.. 
Balkaran Singh, A.J. R 1933 All. p. 1: I Le 
R. 54 All. 394 (2), and of the Patna High 
Courtin Raghunath Prasad Sahu v. Ram 
Piari Koen, 1. L. R. 6 Pat. “687 (3), and Bibi 
Sogra v. Radha Kishen, I. L. R.7 Pat. 825 
(4), and, no decision being cited to the 
contrary, they saw no reason to differ from 
the opinion expressed on the point by two 
of the Indian High Oourts. But a Full 
Bench of the -Allahabad High Court in 


(D Å 1 R1933 All. 11; 143 Ind, Oas. 321;.54 A 391; 
Ind. Rul. (1933) All. 228. 

in) 6 Pat. 687; 109 Ind.. Cas, 615; AIR 1928 Pat, 
. (4) 7 Pat, 825; 114 Ind, Oas. 210; A IR 1929 Pat, 27; 
WELT 46 RE 
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Podhari v. Rum Sanwaril L. R. 57 All. 


410 (5), has recently overruled the decision 
of a single Judge of that Court in Hubraji 


v. Bulkaran Singh, A. I. R. 1933 All. p.l, 


I L. R. 53 All. 391 (2) Similarly the 
decisions in Raghunath Prasad Sahu v. 
Rampiari Koer, L L. R. 6 Pat. 687 (3), and 
Bibi Sogra v. Radha Kishen I. L. R. 7 Pat 
825 (4), have also been overruled by a 
Full Bench of the Patna High Court in 
Tilak Mahton v. Akhil Kishore I. L. R. 10 
Pat. 66 (t). The same view has been taken 
by the Lahore High Court in Basant Kuer 
v. Chandu Lal A.I. R. 1929 Lah. 514 (7), 
and by the Madras High Court in Muthurt 
Surayanarayamurty V. Karumuri Naga- 
chendramowli, A. I. R. 1936 Mad. 842 (8). 
It has been held in all these cases that 
where onan application for leave to appeal 
in forma pauperis notice hos been ordered 
to issue to the opposite party and the 
Government Pleader, it is open to them at 
the hearing of the Rule to show that the 
case does not satisfy the proviso to r. 1 of 
O. XLIV, of the Code of Civil Procedure. 
Thus it will be seen that practically all the 
High Courts are now agreed that there is 
no reason why an ea parte order directing 
issue of notice in respect of an application 
under O. XLIV, r. 1, Civil Procedure Code, 
should preclude the opposite party from 
showing that the case does not fulfil the 
requirements of law as enacted by the 
provisoto O. XLIV, r. 1, Civil Procedure 
Code. 
question which has been referred to the Full 
Bench in the affirmative. 
D. Answered in afirmative. 


(5) 57 A 440; 153 Ind Cas. 195; (1934) A LJ 961; 
A IR 1934 All. 1004; 7R A 462 (F B) 


(6) 10 Pat, 606; 132 Ind. Cas. 364; 12 P L T 156; A T 


R 1931 Pat. 183; Ind, Rul. (1931) Pat. 284 (TF B). 

(7) A I R 1929 Lah. 514; 114 Ind. Oas, 325. 

(8) A I R 1936 Mad. 842; 165 Ind. Oas. 741; 44 L W 
495; 71M L J 497; (1936) M W N 1027; . 9 R M 296, 





CALCUTTA HIGH COURT 
Jury Reference No. 3 of 1938 
“May 12, 1935 
CUNLIFFE AND HENDERSON, JJ. 
EMPEROR—PRosectror 
versus 
ABUL HOSSAIN SIKDAR—Accuszp 
Criminal Procedivré Code (Act V of 1898), s. 307— 
Power of reference—Use of —Verdict of Jury, when 
to be disturbed. à 
The power of making references on the part of 
Judges engaged in criminal work in the districts 
is one thet should be used very sparingly It is 
an artificial power: which is the creature ‘of statute 
only, Ji is most often utilised by Judges, zealoug 
p bi g 


fiuPreo v. ABUL nossaIn Bikbak (GAL) 


We would aecordingly answer the’ 
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indeed to perform their duties but usually some- 
what inexperienced in the principles of criminal 
procedure. As long as it is the policy of the 
Government to rely on the verdicts of juries 
in the district, a policy which is supported 
by both the profession and the public and a policy 
which is cherished by the accused persons who are 
brought up for trial, so long must reliance be 
placed upon the decisions of juries and they must. 
not be disturbed unless it can be shown beyond 
a peradventure that a perverse verdict has been 
arrived at, which can be demonstrated clearly from 
a perusal of the proceedings of the Court, 

Consequently, when the only ground for making 
reference was that giving effect to the verdict of 
the majority of the jury will lead to the anomalous 
result of letting off the principal offender who evad- 
ed a regular trial fora pretty long time ever since 
the alleged occurrence, it is quite insufficient, and 
the reference should be rejected. 

Dev 


Messrs. Khundkar and Hari 
Chatterjee, for the Crown. f 

Cunliffe, J.—We cannot accept this 
reference which is put forward by ths 
learned Assistant Sessions Judge of Farid- 
pore. The learned Judge shows bv the 
terms of his Letter of Reference that he has 
taken avery strong view in favour of the 
prosecution in this case. He asks us to 
consider his chargo to the jury in which 
no doubt he brought to their notice once 
again tte facts upon- which the prosecu- 
tion rested the case before him.. The letter 
is divided into eight paragraphs; seven 
of these are concerned with surmises cn the 
part of the learned Judge as to the exact’ 
view that the jury must have taken when 
they retired with regard to the evidence 
produced by the Crown. i a 

It is, however, in para. 8 of the letter 
that cne finds, I think, the real reason that 
induced the learned Judge to bring this 
one before us. In that paragraph he said 
that 

“Giving effect to the verdict of the majority of 
the jury will lead to the anomalous result of letting 
off the principal offender who evaded a regular trial 


fora pretty long time ever since the alleged-occir- 
rence”, 


and no doubt that state of affairs is very 
often produced in the District Couris in 
similar circumstances. Although one can 
appreciate the anxiety on the part of the 
learned Judge to have what he considers 
to be equal justice done with reference to 
all the persons concerned in this disturb- 
ance, yet this reason put forward: in 
para. 8isin no way a determining raason 
to be considered judicially by a Court of 
Appeal. If the letter of reference. was 
stripped of, all the matter contained in the 
preceding 7 paragraphs, and para. & was 
alone brought before us to consider, this 
question would be all the more apparent 
as not being a consideration that wa cam 
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acb upon as an -Appellate Court. Ths 
power of making references on the part of 
Judges engaged-in criminal work ‘in the 
districts is one that should be used very 
sparingly. It is an artificial power which 
is the creature of statute only. And in 
my experience it is must often utilised by 
Judges, zealous indeed to perform their 
duties but usually somewhat inexperienced 
in the principles of criminal procedure. I 
repeat again what I have said on several 
occasions since sitting in thie Court, that 
as long as itis the policy of the Govern- 
ment of this country to rely on the verdicts 
of juries in the district, a policy which is 
supported by both the profession and the 
public and a policy which is cherished by 
the accused persons who are brought up 
for trial, so long must reliance be placed 
upon the decisions of juries and they must not 
be disturbed unless it can be shown beyond 
a peradventure that a pcrverse verdict has 
been arrived at, which can be demonstrat- 
“ed clearly from a perusal of the 
proceedings of the Court. The reference, 
therefore, is rejected. The accused must 
be set at liberty immediately. 
Henderson, J.—1 agree. 
D, Reference rejected. 
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ALLAHABAD HIGH COURT 
Civil Revision Appplication No. 3 of 1936 
September 14, 1936 
BENNET, J. 
OHHOTKU—DEFENDANT— APPLICANT 
VETSUS 
RAM NATH SAHU—- PLAINTIFF AND 


ANOTHER—DEFENDANTS— Opposite PARTIES, 

Sale of Goods Act (III of 1930), 8. 38-Sale of 
Dod of fallen trees—No agreement between parties as 
to what should be treated as delivery—Purchaser 
cutting fallen trees — Whether amounts to taking 
delivery—Purchaser, whether entitled to return of 
purchase money. ` 

Defendant sold the wood of two treeg which had 
fallen down to the plaintiff. The plaintiff cut up 
theee trees but when he attempted to remove them 
fromthe gtove of the defendant he was prevented 
from doing so by defendant. There was no agree- 
ment between the parties as to what should amount 
to delivery: R 

Held, that tbere was no agreement between the 
parties that anything should be treated as delivery 
and, therefore, the second part cf s. 33, Sales of 
Goods Act, would apply that the goods should have 
Jbeen putinto the possession of the buyer. The fact 
that the plaintiff had cut up the fallen trees did 
not amount to taking possession of them becausethe 
wood still remained inthe grove of defendant, the 
possossion would have passed to the plaintiff when 

e would put that wood into carts and take it 
away, Therefore, the plaintiff did not get possession 
pad there was no delivery, As there was no delivery 


atotte v. BAM tata sate (ALL) 


defendant failed to carry out his part of the contract 


and, therefore, the plaintiff was entitled to a refund 
of the purchase money. 


C. Rev. App. against an order of the Small 
Cause Court Judge, Basti, dated November ` 
14, 1935. i 

Mr. Inam Ullah, for the Applicant. 

Messrs. Satish Chandra and Shamlanan- 
dan Prasad, for ihe Opposite Parties. 

Order.—This is a civil revision by a’ 
defendant against a decree of the Small 
Cause Court awarding the plaintiff a refund 
of Rs. 62-3-0, purchase money. The admitted 
facts are that the applicant-defendant 
Chhotku sold the wood of two trees which 
had fallen down to the plaintiff. The 
plaintiff cut up these trees but when he 
attempted to remove them from the grove 
of the defendant, he was prevented from 
doing so by defendant No. 2. Learned 
Counsel has argued that plaintiff should 
not have obtained a decree and that his 
remedy should have been against defend- 
ant No.2. Itis true that the Court below 
has held that the wood belonged to 
defendant No.1 and that defendant No. 1 
stopped the plaintiff from taking the wood. 
The question between the plaintiff and 
defendant No. 1 is under the Sale of Goods 
Act and s. 33 lays down that delivery may 
be effected as follows :— 

‘Delivery of goods’ sold may be made by doing 
anything which the parties agree shall be treated 
as delivery or which has the effect of putting the 


goods in the possession of the buyer or of any person 
authorised to hold them on his behalf.” 


There was no agreement between the 
parties that anything should be treated 
as delivery and therefore the second part’ 
of this section would apply that the goods 
should have been put into the possession 
ofthe buyer. The fact that the plaintiff 
had cut up the fallen trees does not, in my 
opinicn, amount to taking possession of 
them because the wcod still remained in 
the grove of defendant No. 1. In my 
opinion the possession would have passed 
to the plaintiff when he would put that 
wocd into carts and takeit.away. He was 
prevented from doing this by defendant 
No. 2. Therefore the plaintiff did not. get 
possession’ and there was no delivery. 
As there wes no delive.y defendant No.1 
failed to carry out his part of the contract 
which was to deliver the wood and ‘trees 
to the plaintiff and ther lore the plaintiff is 
entitled to a refund of the purchase 
money as has been dec.eed. Some argu- 
ment was’ made about. jurisdiction. A 
Small Cause Qourt has no cognizance to - 
consider the question of title to immovablg ` 
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immovable preperty.in this case as it was 
admitted that the trees had fallen down 
-and were, therefore, movable property. 
Moreover, the claim of the plaintiff was 
merely for refund of the purchase money in 
a contract of sale of movable property. 
I, therefore, dismiss this application in 
revision with costs. 


Application rejected. 





OUDH CHIEF COURT 
Civil Revision Application No. 31 of 1938 
November 23, 1936 
Srivastava, A. C. J. AND Nanavotry,d. 
GAURI SHANKAR— APPLICANT 
versus 
GANGA BAKHSH SINGH—Oppostrs 


Party 

U. P. Agriculturists’ Relief Act (XXVII of 1954), 
as. 2 (2), (a), (b), 5, 30—Agriculturist falling under 
cls. (a) to (h) of s. 2 (2)—Period of instalment can- 
not exceed four years—Unsecured loan—Compound 
interest with half-yearly rest should be 9 per cent. 
--Lower Appellate Court cannot reduce costs award- 
ed by decree—Future interest cannot be allowed when 
itis not given by decree. h 

In the case of an agriculturist falling under cls. (a) 
to (h) of the definition’ given in s.2 (2), U. P. Agri- 
culturists’ Relief Act, the period of instalments which 
could be fixed in the decree standing against him 
cannot extend beyond four years. The order of the 
lower Court making the decretal amount payable 


in instalments extending over a period of 12 years’ 
is, therefore, without jurisdiction. Girwar Singh v.. 


Ramman Lal (1), followed. 

Where the loan is unsecured, under the U. P. 
Agriculturists’ Relief Act, compound interest with 
half-yearly rests is payable ut the rate of 9 per 
cent. Consequently an order allowing 6} per cent. is 
wrong. 

There is no provision in U. P. Agriculturiate’ 
Relief Act allowing the lower Appellate Court 
authority to make any 1eduction either in the prin- 
cipal money or in the amount of costs allowed under 
the decree, 

An order of the lower Appellate Court allowing 
future interest, where no such interest was allowed 
in the decree, is illegal under the U. P. Agriculturists’ 
Relief Act, Girwar Singh v. Ramman Lal (1), follow- 


ed. 
. ©. Rey. App. against the order of the 
Civil Judge, Mohanlalganj, Lucknow, dated 
November 8, 1935. 

Mr. B. K. Mathur, for the Applicant. 

Mr. H. N. Misra, for the Opposits Party. 

Judgment.—This is an application in 
vevision under s. 115 of the Code of Civil 
Procadure, against the order dated Novem- 
per 8, 1935, of the learned Civil Judge of 
Mohanlalganj passed cu an application 
under ss. 5.and 30 of the Agriculturists’ 


Relief Act. kah 
Qa July 19, 1934, the Civil Judge of Mohan- 


GaURi sdanicak v. GANGA BAKHs# sinon (OUDH) 
property. There wes no dispute about the ` 
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lalganj passed a simple mney decree in- 
favour of the decree-holder-applicant against- 
the opposite party on foot.of two promis- 
sory notes for Rs. 1,950 on account of princi- 
pal, Rs. 938-5 on account of interest and 
Rs, 304-4 on account of costs: total Rs. 3,192-9, `- 
No future interest was allowed but the decre- 
tal amount was made payable in six half- 
yearly instalments. It was admitted that. 
the first two instalments of Rs. 532-1-6 
each had been paid to the decree-holder. 
before the making of the present applica- 
tion under the Agriculturists’ Relief Acs. 

The lower Court has amended the decree- 
by reducing the interest. of 134 per cent. 
per annum with half-yearly rests which. 
ws provided in the two pro-nofes to 64 
per cent. per annum with yearly rests. He 
has also reduced the amount decreed for: 
costs proportionate to the redaction in the 
amount of interest. He has further ordered 
that the decretal amount will be payable- 
in 12 annual instalments ofequal amount’ 
and that future interest will be allowed. 
tothe decree-holder at 34 per cent. per 
annum. a 

The Counsel for the parties are egreed’ 
before us that the Government Revenues 
paid ` bý the judgment-debtor is ‘below 
Rs. 3,000 per annum, and that he falls 
under cl. (a) of sub-s. (2) of s. 2 of the U. P. 
Agriculturists’ Relief Act. It has been held 
by a Bench of this Court in Girwar Singh 
v. Ramman Lal, (19386) O. W.N. 1090.(4), 
that in the case of an agriculturist falling 
under cls. (a; to (k) of the definition given in 
s. 2 (2), U. P. Agiculturists’ Relief Act, the 
period of instalments which could be fixed 
in the decrees standing against him cannot 
extend beyond four years. The order of 
the lower Court making the decretal amount 
payable in instalments extending over a 
period of 12 years is, therefore, without 
jurisdiction. 

The Counsel for the judgment-debtor 
also admits that the rate of interest allowed 
by the lower Court at 61 per cent. with 
yearly restsis incorrect. The loan in this 
case being unsecured, compound interest 
with yearly rests was payable at the rate 
of 9 per cent. instead of 64 per cent. allowed 
by the lower Court. The interest allowed 
by the lower Court must be modified 
accordingly. 

It has further been contended on behalf 
of the applicant that the lower Court had 
no jurisdiction to reduce the amount of 
costs allowed in the original decree. We 


_ (1) (1836) O W. N 1090; 185 Ind, Cas, 713; 1936 O & 
R 674; 0R O 239, ; i 
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think that the contention is correst, and 
must succeed. The provisions conlained in 
the Agriculturisis” Relief Act for amend- 
ment of decrees contemplate relief in two 
forms: (1) by reduction of interest, and (2) 
by payment in instalments. We are not 
aware of any provision allowing the Court 
authority to make any reduction either in 
the principal money or in the amount of 
cosis allowed under the decree. This 
application, as already mentioned, was made 
under ss. 5 and 30 of the Agriculturists" 
Relief Act. Section 5 gives the Court power 
to fix instalments after the passing of the 
decree but it does not Contain any provision 
for any reducticn in the amount of the 
decree. Section 30 provides only for reduc- 
ing the amount decreed on account of 
interest. In the circumstances we are of 
opinion that the order reducing the amount 
of costs proportionate tothe reduction made 
a the amount of interest cannot be support- 
ed. i 

Lastly, our attention has been drawn by 
the learned Counsel for the opposite party to 
the illegality of the order allowing future 
interest when no such interest was allowed 
in the decree. The contention is supported 
by the decision of the Bench in Girwar 
Singh v. Ramman Lal, 1936 O. W. N. 1090 
(1), to which reference has been niade 
above. The Counsel forthe decree-holder 
is unable to refer us to any provision 
authorising the Court to allow future 
interest in cases in which no such interest 
has been allowed by the original decree. 
So this part of the lower Court’ s order must 
also be set aside. 

-The result, therefore, is that the rate of 
interest is modified to 9 per cent. instead of 
63 per cent. per annum with yearly resis. 
The decretal amount thus arrived at after 


giving credit to the judgment-debtor for 


Rs. 1,064-3 and any other sum which might 
have been paid subsequent to the order of 
the lower Court shall be payable in four 
annual instalments of equal amount, the 
first of these instalments being payable on 
January 31, 1937. In default of payment of 
any two instalments, the entire unpaid 
decretal amount shall fall due at once. The 
order reducing the amount of costs and al- 
lowing future interest is seb asidé. In the cir- 
cumstancas we make no order as bo costs, 
D. Order accordingly. 
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PESHAWAR JUDICIAL COMMIS: 
SIONER'S COURT | 
Civil Appeal No. 115-15 of 193 t 
- May’ 1, 1935 
MIDDESTON, J. C. AND ALMOND, A. J.C. 
Firm AGHA SHER MOHAMED. KHAN | 
ZAMAN-UD-DIN—PLaintirr—APPELLANT 


: versus 
Mian Haji FAZAL ILAHI poe ee 
DEFENDANT— RESPONDENT 

Court Fees Act (VII of 1870), Sch I, Art. 1, 
Sch. II, Art. 17— Decree directing payment of instal- 
menis—Condition for recovery of whole sum- on de- 
fault of two successive instalments—A ppeal~—Court- 
fee payable. 

Where in a decree payment of instalments is 
allowed and a condition is imposed that ‘if 
two successive instalments are not paid by due 
date, the whole sum will be recoverable immedi- 
ately with interest at six per cent, per annum from 
the date of the decree, court-fee payable on memp- ` 
randum of appeal is governed by Art. 1, Sch. Í and i 
not by Art. 17 as the present value of a sum payable 
by future instalments can be ascertained and cal- 
culated at Court rate of 6 per cent. Gobind Lal.y. 
Batdeo Singh (1), Luchman Chunder Ash v. Khoda 
Bukhsh (2) and Injre Porkodi Achi (3), referred to.’ 

C. A. from an order of the Senior Sub- 
Judge, Peshawar, dated January 29, 1934. 

Mr. Abdul Wahab, for the Appellant. 

Mr. Chela Ram, for the Respondent. 

Judgment. —The appellant has been 
granted a decree for Rs. 7,200 to be paid 
in five equal annual instalments, the first 
to become due for payment one year aiter 
the date of the decree. A condition has 
been imposed that if two successive instal- 
ments are not paid by due date the. whole 
sum will be recoverable immediately with 
interest at six per cent. per annum from the 
date of the decree. His prayer in iappeal 
is that he should be granted a decree for © 
Rs. 7,200 recoverable in a lump sum by 
execution and with interest at six per cent, 
per annum until recovery. A court-fee ‘of 
Rs. 10 has been paid upon the memoran: 
dum of appeal and Counsel ‘for the res: 
pondent urges that for purposes of court- 
fee the value should be Rs. 1,299. He 
calculates the present value of the instal- 
ments laid down by the Court below as 
Rs. 5,901, whilst the decree was for 
Rs. 7, 300. In support of his-contention he 
cites Gobind Lal v. Baleo Singh, 24 Ind; 
Gas. 931 (1), Luchman Chunder- Ash v. 
Khoda Bukhsh (2) and Inre Purkodi Achi, 
68Ind. Cas. 444 3), Counsel-for the appellant 
relies upon the provisions of Art. 17, cl. (6), 


irs 24 Ind. Cas. 931; A I R 1914 Lah, 390; 12 P R 


@. 272, 
"eB 68 Tod. Oas. 444; AIR 1922 Mad, 21,41 ML J 


587; 15 M. 246; J4 LW €24; (1921) M W N or us 
LT 83, 


s 
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Court: Fees Act, which ° prescribes a court- 
fee of Rs. 10 for a memorandum of appeal 
in ihe case of suits where it is not possible 


- to estimate the money value of the subject- 


matter in dispute. 

We are not aware that this point has ever 
been the subject of decision by this Court. 
It appears to us absurd to suggest that the 
present value of a sum payable by future in- 
stalments.cannot be ascertained and calcu: 
lated at the Courtrate of six percent. per 
annum.. The present value of the decree 
granted by the lower Court is clearly what is 
stated by Counsel for respondent. This being 
so the court-fee is governed by Art. 1 of the 
Schedule and not by Art. 17. We must 
accept ihis preliminary obection and we 
hereby direct the appellant to put in court- 
fee upon the value of Rs. 1,299 before 4 
P. M. upon May 3, 1935, failing which the 
appeal will be rejected with costs. We 
note that, we have heard the arguments upon 
the merits and that final orders will be 
announced upon May 7, 1935. . 

Order. accordingly. 


pa 


LAHORE HIGH COURT. 
(Arispe Nine pe Se Appeal No. 212 


July 8, 1935 
ADDISON AND ‘Din Mowammap, JJ. ` 
ae MUHAMMAD MURID SATAR— 
ae 
versu 
Frau Malik MUHAMMAD BUTA 
REHMAT ULLAH AND OTHERSB-— PLAINTIFE 
AND DEFENDANT—— RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXIII, 
T. 1—High Court may on appeal allow withdrawal 
of ‘suit with liberty to bring fresh suit. 
When the ‘plaintiff's suit is misconceived, High 


Court may, on appeal from remand order, allow the 
suit to be withdrawn with liberty to bring fresh suit. 


Mis. F. C. A. against an order of the Dis- 
trict Judge, Gujranwala, dated January 22, 
1925, . reversing that of the Sub-Judge, 
First Class, Gujranwala, dated May 31, 1934. 

Messrs. M. L. Puri and Qabul Chand, for 
the Appellant. 

Mr.. Ghulam Mohyud din, for the Responds 
ents 8. 

Addison, J.—The plaintiff's suit is clear- 
ly _misconceived and his Counsel has asked 

us to allow him to withdrawit with liberty 
to "bring afresh suit under O. XXII, r. 1. 
We consider this a reasonable request and 
we accept the appeal, set asidethe orders 
of the Courts below, allow the suit to be 
Withdrawn and grant plaintiff's liberty’ in 


` pridi MiSstĝ v. HARAKINAPA sinew (CAL.) - 


_usis the meaning of the word “detain” 
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the above terms, conditional on plaintiff s- 
paying the defendants taxed costs through- 
out, 

N. Appeal accepted, 


CALCUTTA HIGH COURT 
Criminal Revisicn No. 14 of 1936 
May 8, 1936 
Cunirrs AND HENDERSON, JJ. 
PRITHI MISSIR—AccusED—PETITIONER 


VETSUS ` J 
HARAK NATH SINGH—ComPrainant : 
—OPPOSITE Party 

Penal Code (Act XLV of 1860), s. 498—~-“Detain” A 
meaning of —Enticement and concealment. 

“Detain” in s. 498, Penal Code, has to be interpreted 
ejusdem generis with ‘enticement and concealment. 
There must be evidence to show that the accused ` 
did tomething, which had the effect of preventing ` 
the woman from returning to her husband, 

Civil Revision No. 618 of 1935 referred to. 


Mr. Sudhansu Sekhar Mukerjea, for the. 
Petitioner. 

Mr. Khundkar, for the Crown. : 

Henderson, J.—This is a Rule calling : 

upon the District Magistrate of the 24. 
Perganas to show cause why the conviction : 
ofthe petitioner of an offence punishable, 
under s. 498, Penal Code, should not be 
set aside. The case made by the complain-- 
ant was one of enticement. > But the Magis-. 
trate, whotried the case, was not satistied . 
that this had been made out; he, however, 
found the petitioner guilty of: ‘detaining” ` 
the complainant's wife. This decision was | 
affirmed on appeal by Mr. N. N. Sen, a; 
Magistrate ofthe First Class vested with ; 
appellate powers under s. 407 (2), Criminal | 
Procedure Code. 

The question that has been argued before | i 
in ` 
s.. 498, Penal Code. In support of this Rule, . 
Mr. Mukerjea contended that detention ` 
implies that the woman is being kept. 
against her will and in support of that pro- ; 
position relied upon the judgment of Lort-. 
Williams, J., in Criminal Revision Case - 
No. 618 of 1935. I cannot find that this . 
decision goes to such a length. On the , 


- other hand, it is clear that some definite . 


meaning must be attached to the word and, . 
in my opinion, itis of ejusdem generis with : 
enticement and concealment. ‘There must , 
be evidence to show that the accused did 
something, which had the effect of preven- 


“ting the woman from returning to her hus- 


band. 

The evidence in the present case is ex- 
tremely scanty. In dealing with it, the 
learned Magistrate in the . Oourt helow hag 


193? 
not come to any definite” findings: of fact. 
Had he done so, it would have been pos- 
sible for us to determine whether on those” 
findings the conviction is sustainable. 
There is, however, no finding whether the ` 
petitioner was keeping the complainant's - 
wife as his mistress, whether they were 
living together or whether they were having 
merely-casual intercourse. In these circum- 
stances, it becomes necessary to examine 
the evidence in order to see whether the’ 
conviction can be supported. The only 
evidence bearing on the pointrelates to the 
incident when the complainant went with ` 
his father and some other persons to the 
house of the petitioner's ` father. 
witnesses are unanimous that the woman ran -7 
out of the room, as soon as she saw her 
husband; it is clear that the petitioner was 
im no way responsible for this. The only 
other fact proved is that the petitioner 
expressed a hope that there would be no 
disturbance and asked the hushand’to go 
to Court. The most that could he inferred 
from this-is that he was unwilling to use 
force to compel the woman to return to her 
husband against her will. In my opinion, 
such conduct would not "amount to “deten- 
tion” within the ‘meaning of the section. | 


The Rule must accordingly be-made absolute - 
and the -conviction and sentence are set ` 


aside. The petitioner. is discharged from 


be bail and the fine, if paid, will be refund- ` 


ed. 
Cunliffe, J—I agree. ` 
D: Rule made absolute. 





__, OUDH CHIEF COURT ` `. 
Criminal Revision Application No. 110 _ 

is ~ of 1936 ae Ki 

November 24, 1936 | | 

i  NANAVUTTY, J. : 
Babu SUNDAR LAL GUPTA AND ANOTHER 
i —APPLIOANTS | Wi ka 
versus oe 
EMPEROR—Compiainant— 4 

OPPog1TE PARTY 
Penal Code (Act XLV of 1860), s. 441—There must 
be criminal intent—Holding condolence meeting in 
defiance of orders in a particular place does not 
show intention to intimidate, insult or .annoy— 
Criminal trial—Practice—Criminal Courts cannot 
decide civil disputes. | 

No offence of criminal-trespass as defined in 
s. 441, Penal Code, takes place unless thete is a 
criminal intent or ‘mens rea', aie Ae 
Where, therefore, the only infention of the appli- 
cants was to hold a condolence meeting in respect 
of the death of.a person in a-particular-place in 
defiance of an order of the Ohairman of thé Munici- 
pal Board : A T us ENS 
Held, that such as intention on their part could’ 


- 
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The ` 


: “al Congress. 


AE 


nut possibly amount to an inténtion to commit aa’: 


offence, nor could their primary. intention be said. | 


to be to intimidate, insult or annoy the Chairman of 
the Municipal Board. It was at most a civil trespass,. 
and that the Criminal Court could not 
question of civil rights of the parties. = 

Or R. App. against the order of the: 
Bane Judge of Fyzsbad, dated July 7,. 
1936. ` 


Dr. J. N. Misra and Mr. Bhagwati Nath: 
Srivastava, for the Applicants. an 
“Mr. S.C. Dass, for the Crown. 
Judgment.—Thisis an -pplication for ` 
revision against an appellate judgment of the `. 
learned Sessions Judge of Fyzabad; uphold- - 


m 7 


go into the’. 


ing the conviction of the applicants Babu.s 


Sunder’ Lal Gupta and -Pandit Vidya Dhar 
Bajpai, for an offence under s. 447, Indian 


Penal Code; but, reducing the sentence of ` 
imprisonment passed. upon the- applicant ` 
Sundar Lal Gupta to the term of im-~ 
prisonment ‘already undergone and sens ' 


tencing. Vidya Dhar 


to one month's ` 


rigorous imprisonment and a fine of Rs. 25: > 


Tne same fine of Rs. 25 was also imposed 


upon Babu Sunder Lal Gupta and in de- : 
fault of payment of fine, each of- the ap- - 
plicants was sentenced to a further term of : 


one month’s rigorous imprisonment. ` 
The case of the complainant Babu Ambey 
Séhai, Chairman of the Municipal. Board of 
Sultanpur, is briefly as follows :— |, me 
A notice was served upon the applicant: 
Babu Sundér Lal Gupta: on the afternoon - 


` of March 1, 1936, directing him and the 
` other applicant Vidya Dhar Bajpai not” to” 
© hold any meeting in the grounds in front of”: 


thé ‘Victoria Manzil in the town of Sultan- | 


public meetingin the park in front. of 


the Victoria Manzil at 5-30 p.m. on the ` 
“evening of March J, 1936, to pass a resolu- _ 


tion of condolence on the death of Mrs, ` 
Kamla Neliru, the wife of Pandit Jawahar 


“Lal Nehru, President of the Indian Nation- = 
The applicants in, spite of - 
the service of notice upon them prohibiting. - 


their cohvening the ‘proposed meeting; 


held that meeting and passed the resolution ` 


of -condolence. - Thereupon. “Babu ‘Ambey: 
Sahai, the Chairman of the Municipal Board ` 
of Sultanpur, sent a written report to the 


Station Officer in charge of Police Station : 
Kotwali in the town of Sultanpur and after `: 


stating the facts which led to his making. 
that report, he requested that officer. to- 


take-proper action in the: matter. Therese ° 


upon the City Kotwal registered ‘an offence. 


under s. 447, Indian Penal Code, against the _ 


two applicants.: A Police investigation loke” 


‘pur. The applicants intended to convene a., - 


er tte 


GY on reed 
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- lowed and Babu Sunder Lal Gupta and 
Pandit Vidya Dhar Bajpai were prosecuted 
in the Court of Pandit Suraj Narain Tri- 
pathi, a Magistrate of the First Class for an 
‘offence under s. 447, Indian Penal Code. 
The Magistrate convicted both accused and 
sentenced each of them to undergo three 
months’ rigorous imprisonment and to pay 
a fine of Rs. 25 or in default, to undergo a 
further term‘of one month's imprisonmert. 
In appeal the learned Sessions Judge of 
Fyzabad, while upholding the conviction of 
both accused for an offence under s. 447, 
Indian Penal Code, reduced the sentences 
passed upon them to the extent menticned 
above. 

‘Thave heard the learned Counsel for the 
applicants as also the learned Assistant 
Government Advocate and have examined 
the record of the case. The facts found 
proved by the two lower Courts have not 
been challenged before me by the léarned 
Counsel for the applicants. He has, how- 
ever, contended that, even-upon the facts 
found proved by the lower Appellate Court, 
no offence under the Indian Penal Code has 
been committed. Every offence under the 
Indian Penal Code, virtually imports the 
idea of criminal intent or mens rea. -In 
the present case it is admitted by the pro- 
secution that the intention of the applicants 
was to hold a condolence meeting in respect 
of. the death of Mrs. Kamla Nehru. Such 
an intention on their part cannot possibly 
amount to an intention to commit an offence, 
nor cantheir primary intention be said to 

“beto intimidate, insult or annoy the Ohair- 
man of the Municipal Board of Sultanpur. 
It is true that they did not agree with the 
Chairman of the Municipal Board of Sultan- 
pur in thinking that he had a legal 
right to prohibit such a meeting as they 
proposed to convene. That difference of 
opinion relating to the civil rights of the 
parties, however, was a matter which either 
Babu Ambey Sahai or the applicants coud 
get settled by filinga civil suit and ob- 
taining a declaration whether the appli- 
cants had or had not a right to hold a 
public meeting in the grounds in. front of 
the Victoria Manzil. 

The learned Counsel for the applicants 
has argued that under the Municipalities 
Act and the Municipal Manual, the Munici- 
pal Board of Sultanpur had not delegated 
toits Chairman the power to issue such 
a notice upon the applicants as he had done 
in the . present case. But, apart from the 
question as to whether the Chairman per- 
gonally had the right.to issue such a notice 
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in his own name or.whether he should have 
convened a meeting of the Board and „got 
a notice issued in the name of the Municipal 
Board against the applicants prohibiting 
them from holding the meeting of condo- 
lence, the fact remains thatthe action of 
the applicants does not amount to the 
offence of criminal trespass. Taking - the 
worst view of the conduct of the applicants, 
they could only be saidto havecommitted 
an act of civil trespass for which they could 
be sued in the Civil Court. $ 

The learned trial Magistrate has taken 
upon himself the task of deciding whe- 
ther the accused-applicants had the right 
to hold a public meeting in the grounds in 
front of the Victoria Manzil in the town of 
Sultanpur. A Criminal Court has no juris- 
diction to decide such a question and in 
deciding this criminal revision I am not 
competent to enter into the question of civil 
rights of the parties andI do not propose 
to say one word on the subject of the res- 
pective rights of the parties on the ques- 
tion which is really atthe root of the pre- 
sent litigaticn, nor am I prepared in the 
present case to decide the question as to 
whether Babu Ambey Sahai had or had no 
authority to issue the notice in question. 
All I feel competent to decide in this crimi- 
nal revision isto hold that upon the facts 
alleged by the prosecution and found 
proved by the lower Appellate Court, no 
offence of criminal trespass as defined in 
s. 441 of the Indian Penal Code, has taken 
place. The applicants are, therefore, legal- 
ly entitled to an acquittal in respect of 
the charge of criminal trespass punish- 
able under s. 447 of the Indian Penal 
Code. 

I accordingly allow this application for 
revision, set aside the conviction and sen- 
tences passed upon the applicants, acquit 
them of the offence charged and order that 
the fines, if paid by them, be refunded to 
them. 

D. - Application allowed, 





LAHORE HIGH COURT 
Letters Patent Appeal No. 143 of 1935 
February 17, 1986 . 
ÅDDISON AND ABDUL RASHID, JJ. 

TOLA RAM SINGH—Ptiaintirr— 

. APPELLANT 
VETSUS 

_ FAZAL AHMAD—Dzsvenpantr— 

f RESPONDENT l f 
Lettera Patent (Lah), cl. 10—Order registering 


e 


1937 


decree 07 Civil Court as decree-of Revenue Court by 
which suit was triable—Decision not affecting merits 
—Order, if ‘judgment’ within cl. 10—Letters Patent 
Appeal, if competent. 

Where all that the Judge did was to register the 
decree made by the Subordinate Judge as a decree 
of the Revenue Court, by which the suit was triable, 
and this decision did not affect the merits or decide 
any issue between the parties and was more in the 
nature a? an administrative order which the Judge 
could for thesake of convenience either make or 
refuse fo make, than of a judicial order : 

Held, that the order passed was not a judgment 
within tne meaning of cl. 10, Letters Patent, and a 
letters patent appeal was incompetent, 

[Case-law discussed.] 


L. P. A. from an order of Mr. 
Bhide, dated October 9, 1935. 

Messrs. MehrChand Mahajan and J. L. 
Kapur, for the Appellant. 

Messrs. Barkat Ali, Fakir Chand and 
cee Mohammad Amin, for the Respon- 
ent. i 

Adcison, J.—The District Judge of 
Attock, under ihe provisions- of s. 100, 
Punjab Tenancy Act, submitted the record 
of a suit decided by a Subordinate Judge, 
lst Class, to this Court with the recom- 
mendetion that the decree passed by the 
Senior Subordinate Judge should be re- 
gistered asa decree cf a Revenue Court. 
The reference came before a Single Judge 
of this Court, who accepied the recommen- 
dation and directed the decree to be so 
registered. Against this decision an ap- 
peal under the Letters Patent has been 
preferred. 

A preliminary objection has been taken 
that no appeal liesto the Letters Patent 
Bench as the order passed was not a 
judgment within the meaning of cl. 10, 
Letters Patent. It is clear that the 
Single Judge came to no conclusion on 
the marits of the case ; all that ke had to 
decide was that the -suit was one triable, 
by a Revenue Court. Under sub-s. (2). 
s. 100, Punjab Tenancy Act, in these 
circumstances, this Court may order the 
decree to be registered as a decree of a 
Revenue Court; and if this is done, the 
decree taken effect as if it were a decree 
of the Court in which it is ordered to be 
registered. 

In Euldu Singh v. Sanwal Singh (1), a 
Bench of this Court held that in order to 
decide whether an adjudication should 
be trealed as a “judgment” within the 
meaning ofcl. 10, Letters Patent, regard 
should be had not to the form of the ad- 
sudicaiion but to its effect upon the suit or 
he civil proceeding in which it was made. If 


son 3 Lah. 188; 67 Ind. Cas, 388; A I R 1922 Lah. 
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its: effect wasto putan end to the suit or 
proceeding, the adjudication was-a judgment 
within the meaning of the clause. Tt was 
further held that it was impossible to lay 
down any definite rule. A Full Rench of 
the Rangoon High Court in Dayabhai 
Jivandas v. Muragappa Cheitiar (2), held 
that the word “judgment” in the Letters 
Patent meant and was a decree in a suit 
by which the rights of the-parties at 
issue in the suit’ were determined. All 
other decisions were orders and not judg- 
ments. Ferthat reason an order of the 
High Court under s. 24, Civil Procedure 
Code, transferring asuitfrom a Subor-linate 
Court to the High Court did not fall within 
the ambit of “judgment” in cl. 18, Rangoon 
Letters Patent. A similar view was taken 
in Khatizan v. Soniram (3), while it was 
held in Pahlad Ram v. Shiv Ram (4), that 
an order of a Judge of the High Court 
rejecting an application for transfer could 
not be treated as a “judgment” within the 
meaning of el. 10, Letters Patent. 

Again their Lordships of the Privy 
Council in Sewak Jeranchand Bhogilal v, 
Dakore Temple Committee (5), held that the 
term “judgment” in the Letters Patent 
of the High Court meant in civil cases a 
decree and not a judgment in the ordinary 
sense. In Tuljaram Rao v. Algappa Chetti 
(6), it was held that an order of a Single 
Judge on the original side refusing to 
frame an issue asked for by one of the 
parties. was not a “judgment” within cl. 15 
of the Letters Patent, and was not appeal- 
able. The matter fwas again before their 
Lordships of the Privy Council in Tata Iron 
& Steel Co. v. Chief Revenue Authority, 
Bombay (7), where the question of the mean- 
ing of “final judgment”, “decree” or “order” 
was considered. gi 

In the casa before us nothing was de- 
cided. All that the Judge did was to 
register the decree made by the Subordi- 
nate Judge as a decree of the Revenue 

(2) A I R 1935 Rang. 267; 157 Ind. Cas, 1107;13R 


457: 8 R Rang. 135. 
(3) 47 C 1104; 60 Ind, Cas, 963; A I R 1920 Cal, 


797. ; 
(4) 8 Lah, 681; 102 Ind. Cas, 848; A I R 1927 Lah. 
40 
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(7) 47 B 724; 74 Ind. Oas. 469; AI R 1923 P O 148; 
; 21 A L J 675; 25 Bom. L R 908; (1923) M 
J 295; 18 L W 372; 90 &ALR 
301; 28 O W N 307; 390 L J.19 


hos 

[a] 

E 
ap 
I 


v 


€ 


: decide any issue between the parties. It 
- was more in the nature of an administra- 


"+ that this appeel is incompetent. We dismiss: 
- the: appeal but- made, no order: ass ic” 
.._ costes, ase A 
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tive order which the Judge could for the 
sake of convenience either make or refuse 
to make than of a judicial- order. In 


. these circumstances, we are of opinion that - 
: the order passed is nct, a judgment within: 


, the merning of cl. 10, Letters Patent, and 


N. Appeal dismissed. 





« BOMBAY HIGH COURT 
Feeord Civil Appeal No. 259 of 1934 
| Augusi 23, 1935 
wae, Lg Divatra, J. 
EHAMRAO KRISHNAJI HONNALI 


, AND oTHERS—DEFENDANTS—APPELLANTS 


. VETSUS 
UNITED HOUSE BUILDING AND 
ENGINEERING SOCIETY (INDIA), 
BANGALORE--PLAINTIFF— RESPONDENT 
Companies Act (VII of 1913), s. 277—Scope—Com- 
pany registered in foreign State—Competency of, to 


.. maintain suits in British India. 


Pe eee 


= 


~- lants. 


` preferred by 


A ecmpany which is registered in a Foreign 
State is entitled to file suits and maintain actions 
in British India, and it is not required that a 
‘company must register itself in British India if it 
wants to carry on some business there. Although. 
penalty is imposed for non-compliance with s. 277, 
the section nowhere says that if it dces not comply 
with its requirements it ceases to. be a legal 
body in British India, with the result that it loses 
its right of maintaining any action in British India. 


- S. C. A: from .a decision of the District 
Judge, Dharwar, in Appeal No. 293 of 1932. 
Mr. G. P. Murdeshwar, for the Appel- 


Messrs. kamnath Shivalal and C. M. 
“Trivedi, for the Respondent. 

Judgment.—All these appeals have been 
C the defendants in suits 
brought by a company called the United 


~ House Building and Engineering Society 
<. (India), Ltd., of Bangalore, which had its. 


headquarters in the Mysore State, and as 


“such itis a foreign company. That com- 
~- -pany filed suits against the defendants to 
,. recover certain amounts for the work done 


te 


gg 


rec 
t.* 


« by that company for them. The principal 
_ defence of the defendants was that this 
*-ecmpany 


hed no right to file suitsin 
British India; ; inasmuch as it was nob a 
legal body, because it has not complied 
with the.requirements of s. 277, Companies 
Act. ‘That-section says that évery company 
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, Thies decision did not affect the mer’ts or 
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incorporated outside British India,. which 
at the commencement of this Act has’ æ 
place of business in British India, anc 
every such company which after the com 
mencement of this Act establishes such e 
place of business within British India 
shall, within six months from the com 
mencement of this Act or witnin one mont} 
from the establishment of such place `o. 
business, as the case may be, file with the 
Registrar a certified copy-of the charter 
statutes or. memorandum and articles. œ 
the company, ete., andthe full address oi 


“the registered or Principal Office of the 
. ecmypany; ete., ete. l s 
--im this section- that if a company fails t 


It is further laid dow 


comply with any of the requirements -on 
section, it shall be liable to a fine not ex: 
ceeding Rs. 500 or, in the case of a continu: 
ing offence, Rs. 50 for every day during 
which the default continues. : 

It is urged for the defendants that as 
the requirements cf this section were nof 
ecmplied with by the company, it was ha: 
ble toa prcsecuticn, and that although the 
secticn does not speak specifically of 
ecmpany being d‘sabled frcm maintaining: 
any acijon, still that is the meaning of that 
section, because when it makes a default 
in ccn plying with the requirements of thie 
secticn, then it ceases to be a legal body, 
and it cannot be permitied to sue in British 
India. Now, itis admitted, and I think it 
must be admitted, that a company which 
is registered in a Foreign State is entitled 
to file suits and maintain actions in British 
India, and it is not required that a com- 
pany must register itself in British India 
if it wants to carry on some business there. 
It is no doubt required in s. 277 that ‘its 
charter and other papers should be filed 
before the Registrar, but the only penalty 
that is senctioned by the legislature: for 
not complying with the requirements of 
this section, is only a fine which may ex- 
tend to Rs. 500, or a continuing fine: of 


. Rs 50 per day, as long as the requirements 


are not fulfilled. But the section nowhere 
says that if it does not comply with its- 
requirements, it ceases to be a legal body 
in British India with the result that it 
Icses ils right of maintaining any eclion in 
British India. To my mind that would be 
reading into this section something which 
is not there. Jt may be a good ground for 
the legislature to impose the penalty of not 
being able to file a suit if its requirements 
are not fulfilled. But in the absence of any 
such specific provision -in. this section or 


“elséwhere in the Companiés Act, I do pot 


i- 


`. the trial Court which applied the analogy 


_ the length that it loses its right of main-: lêmdlordand tenant applies 


` fulfilling the requirements of `s. $77 does, 13, 1935. .~ P 


` within the scope of s. 277. . Even assuming 
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think the defendants are right in going to let into possession and the-rule of estoppel as between 
tohim. 0. 0 G 


[Case-law discussed.]. * 


taining any action.’ Therefore, I think the | me ete Mien, Ot, hie Sean 
lower Appellate Court was right in holding S. C. A. against :the ` order- of Mr. Justice 
that the default made’ by. the company in. E. M. Nanavutty, Lucknow, dated February, 


Messrs. Zahur Ahmad : and: Rameshwar 
Dayal, for the Appellant. ` Aat 
Mr. Naziruddin, for the Respondent. - 


not disable it from maintaining the present- 
action. 
.I do not.agree with the reasoning of 


Judgment.—Thie is an appeal under 
s. 12 (2) of the Oudh Courts Act against 
the judgment passed by our learned brother 
Nanavutty, J. in Second Appeal No. 253. of 

J ` r 


of a suit based on a promissory note ora 
prosecution.under ‘the Abkari Act. These 
analogies would not’ apply to the present 
case, because here it is clear that ordinarily 


' company regularly established ina Foreign 1933. 


State would be entitled to file a suitin. The facts of the case are briefly as fol- 
British India. The default thatis commit- lows:—In 1869 the British Government by 
ted under the section is penalized by a. means of asanad granted to Mir Wajid 
fine and nothing more, and the result there- . Ali, the _predecessor-in-interest of Qamar 
fore is that the company can maintain this Jahan Begam, the right of: collecting’ the 
action. That being so it isnot necessary ,rent of shops and the ground-rent from 
to go into the other question that has been persons using the roadways- in Bazar 
dealt with by the lower Court and also Fatehganj in the city of Lucknow. The 
argued here, namely, that this com- plaintiff-respondent is the assignee of the 
pany had an established place of business rights of Qumar Jahan Begam ‘under a 
in British India, and that therefore it came lease, dated July 31, 1931. The defendant 
f holds a shop.in this Bazar. The plaintiff, al- 
that it had an established place of business leging tha defendant to be a tenant of Qamar 


in British India, and therefore, it came 
within the scope of s. 277, I think the sèc- . 
tion does not apply so far as a suit is con- 
cerned, and it does not disable the company 
from maintaining the present suits. The 


` appeals are, therefore, dismissed with costs. . 


N. Appeals dismissed. 


OUDH CHIEF COURT. 
Second Civil Appeal No. 253 of 1935 
November 10, 1936 
Srivastava, A. O, J. AND SMITH, J. 
RAMZANI— Deranvant—APPELLANT 


ae ; versus . 
Chaudhri BANSIDHAR—PLAINTIFF 
: ~~RESPONDENT ; 
Oudh Courts Act (IV of 1925), s. 12 (2\—Appeal - 
under—New plea cannot be raised for first time— 
Landlord and tenant — Estoppel — Person executing 


. Bfarkat and attorning—Whether let into possession— 


Rule of estoppet, whether applies to such person — 
Evidence Act (I of 1872), s. 116. - 

The right of third appeal conferred under s. 12 (2) . 
of the Oudh Courts Act ~is not a right wider than 
that conferred under the Letters Patent of a High ` 
Court, and an appellant is not entitled to be heard . 
on points which he hag not raised before the Judge 
against whose decreehe is appealing. Bisheshwar 
Dayal v. Lachman Ram (1), Brij Bhukhanv. Durga 
Dat (2), Debt Charan Lal v. Mehdi Husain (3) and 


- Ahmad Shah v. Faujdar (4), followed. 


Where a person executes sarkat and attorns the 


landlord, the pergon must be deemed, fo. have’ been | 


Jahan Begam, brought .the present suit 
against him for recovery of arrears ofrent 
and for ejectment., The defendant denied 
the tenancy, and claimed to be the owner 
of the site and shop. He also denied the 
title of Qamar Jahan Begam» - the 

The trial Court as well as the Court, of 
first appeal held that Qamar Jahan Begam 
was the proprietor of the Fatehganj Bazar 
and entitled. to collect the rents of the 
shops in the. Bazar. They “also held that 
the defendant had, failed to: establish: his 
alleged ownership ofthe shop-in his posses- 


_ sion. Onthe contrary, they held ‘that he 


was atenant of Qamar Jahan Begam, and 
that the plaintiff as a-lessee from her was 
entitled to a: decree for ejectment and 


` arrears of rent. Our learned brother Mr. Jus- 


tice Nanavutty has upheld these findings in 
second appeal. He further held that the 
defendant was estopped from denying. the 
title of. Qamar Jahan Begam. | boat 
An application has. been ‘made to ‘us for 
permission to raise.a new ground of appeal 
not mentioned in -the application made 
under s. 12 of: the Oudh Courts Act to the 
‘effect that the, plaintiff's: right.as a -lessee 
has not been’ ‘established inasmuch ag. the 
provisions of s.'107 of the Transfer . of 
Property Act were not duly complied with. 
This is a-new ground which has been ‘raiséd 


for the first timé in this application: . In 
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` Bisheshwar Dayal v. Lachman Ram 30. 
W.N.576 (1), it was held that the right of 
third appeal conferred under s. 12 (2) of 
the ‘Oudh Courts Act is nota right wider 
than that conferred under the Letters 
Patent of a High Court. In Brij Bhukhan 
v. Durga Dat, 1. L. R.20 All. 258 (2), Debi 
Charan Lal v. Mehdi Husain 35 Ind. Cas. 
888 (3) and Ahmad Shah v. Faujdar, 55 
Ind. Cas, 983 (4), the Allahabad, Patna and 
' Lahore High Courts have held that in 
’ appeals under the Letters Patent an ap- 
` pellant is not entitled to be heard on 
points which he has not raised before the 
Judge against whose decree ke is appeal- 
“ing. We think that this is a sound princi- 


ple which should be applied also in the 


case of appeals under -s. 12 (2) of tae 
Oudh Courts Act. We, therefore, disallow 
this application. 
' ‘The next contention urged in support 
' of the appeal is that the defendant should 
‘not be estopped from denying the title of 
“ Qamat Jahan Begam as ke had not been 
let-into ‘possession by ‘her. In- this con- 
‘nection it may be pointed out that the 
` plaintiff's Counsel in the course cf oral 
pleadings ‘recorded on September 5, 1932, 
: ptated that the defendant was let into 
possession by Qamar Jahan Begam. The 
‘defendant did not controvert this state- 
ment, nor has the defendant’s learned 
Counéel referred us to any statement on 
his behalfin the written pleadings speci- 
fieally alleging that the defendant was 
mot let into possession by-Qamar Jahan 
“ Begam. In the circumstances tLere is no 
‘definite finding of the Courts below on 
this point. It has, however, been found 
by all the Courts that the defendant attor- 
nedto Qamar Jahan Begam in 1919 ‘by 
executing -a sarkhat in her favour and 
has been paying rent for the shop ever 
‘since. It appears from the case-law 
whieh has been discussed before us that 
“the authorities are not unanimous as 
repatrds tle necessity of the- tenant being 
- let into pcssession by the lessor for the 
purpose of attracting the application of 
the rule of estoppel contained ins. 116 of 
‘the Indian Evidence Act, or as to what 
constitutes aletting into possession. The 
‘cases may be divided into two ‘classes, 
In one of them, exemplified by the Madrag 

(1) 3 O W N 576; 96 Ind. Cas. 939; AI R 1926 Oudh 
415; 1 Luck 483. 

(2) 20 A-258; A W N 1898, 41.. 

(3) 35 Ind. Cas, 888; 20 C W N 1303; 1 P L J 435; 1 
PLW 209 ; 


(4) 55Ind, Qas, 983; 11 P W R 1920; 28P L R 1920; 
Lab, LJL < - < < 
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Full Bench case Venkata Chetty v: Aiyanna 
Goundan, I. L. R. 40 Mad. 561 (5), it was 
held by the majority of the Full Bench 
‘that a tenant who had executed the 
lease, but had not been let into posses- 
sion by the lessor, is estopped from 
denying his lessor's title in the absence 
of proof that he executed the léase ‘in 
ignorance of the defect in his lessor’s title, 
or that his execution of the lease was 
procured by ‘fraud, misrépresentation, , or 
coercion. The view taken ‘in this case 
cannot help the appellant as it has been 
definitely found by all the Courts that 
he has failed to establish the alleged 
fraud and misrepresentation. As regards 
the plea of mistake which was also raised 
on the defendant's behalf, it cannot 
help him inasmuch as any unilateral mis- 
take on his part alone would not entitle 
bim to relief under s. 20 of the Indian 
Contract Act. Badruddin Khan v. Bhagloo 
Koeri, A. J. R.1934 Pat. 555 (6) isan instance 
of the other class. It was held in this cise 
that the distinction between the case of 
a tenant being let into possession by the 
person whose title he seeks to deny and 
the ‘case in which the person’ whose title 
he denies did not let him into possession 
seems to be this, that in the first case 
the estoppel is complete as provided by 
s. 116, that is to say, that so long as that 
tenancy continues, the tenant cannot deny 
his landlord's title. Io the second class 
of -cases, the estoppel is not completein 
the sense that the tenant may evade it 
by showing any circumstance which would 
vitiate the agreement which he has entered. 
into with the landlord. Estoppel exists in 
both classes of cases, but in the sécond 
class. the defendant could -show that he 
executed the kabuliyat under misappre- 
hension or coercion or by reason of fraud 
which would vitiate the contract which 
be had entered into, We have already 
pointed out that no case of fraud ormis- 
representation has been made out. It 
needs no argument to say tbat if the 
present case falls under the first -class, 
the defendant would be clearly estopped 
irom denying the title of his landlord. 
Lastly, we would wish to point out that 
in the circumstances of this case we are of 
opinion that the defendant must be deemed 
to have been Jet into possession when he 
executed the sarkhatin favour of Qamar 


(5) 40 M 561; 36 Ind. Cas. 817; 31M LJ712;20M L 
T 457; (1917) M W N 55; 5 LW 304. 

(6) AIR 1934Pat. 555; 153 Ind. Cas. 759,15 P L T 
519; 7 R P 381, a 
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Jahan Begam. It isin evidence that his 
father Shubrati held the shop as tenant 
of Qamar Jahan Begam ‘before 1919. As 
he fell into arrears, the defendant under- 
took to pay the arrears andto execute a 
sarkhat. In these circumstances we think 
that ib must be deemed that there was 
surrender. by Shulrati followed by the 
defend:nt being let into possession under 
the lease executed by him. In any case 
we are of opinion that if: the defendant 
wanted to save himself frm the bar of 
estoppel, it was his duty to plead -defini- 
tely that he had not been let into posses- 
sion by Qamar Jahan Begam. As already 
remarked, he did not raise any such p'ea. 
In the circumstances we are of opinion that 
the view of the lower Oourt that the 
defendant is estopped from denying tke 
title of Qamar Jahan Begam must be 
accepted as correct. 

Soms arguments were also addressed 
to us cn tke question of Qamar Jahan 
Begam’s title. As we have agreed with 
the lower Court on the question of estoppel, 
it seems unnecessary for us to discuss this 
matter. 

We accordingly dismiss the appeal with 
costs, | 

D. Appeal dismissed. 


CALCUTTA HIGH GOURT 
Government Appeal No. 3 of 1935 
August 7, 1935 
Lorr- WILLIAMB AND JAOK, JJ. 
SUPERINTENDENT AND 
REMEMBRANCER or LEGAL AFFAIRS, 

BENGAL—APPELLANT A 


VETSUS ý 

KALI RAMAN BHATTACHARJEE — 

AGCOUSED—OPPOBITE PARTY 

Assam Criminal Law Amendment Act (Assam-III 
of 1934), s. 20 (1)—Applicability—Whether applies 
outside limits of Assam. 

A person in Assam was served with a notice under 
s.'16 (1) (a) of the Assam Criminal Law Amendment 
Act, directing him to notify his residence -and 
any change of residence to the Superintendent of 
Police, and he notified his residence duly; he wrote 
a letter to the Superintendent of Police; to say that 
he was starting for Bombay that evening, he attended 
the Congress Sesgicn as a representative of a local 
weekly, and he left the town onthe same evening. 
He wrote a letter from Calcutta stating that at 
Bombay he had stayed at certain place and had 
been detained by illness and that he had arrived 
at Calcutta a few days previously. On his 
return he was arrested on a charge under s. 20 (1), 
Assam Criminal Law Amendment Act: 

Held, that the Act had no force outside Assam 
and was not intended to apply to euch a person 
outside the limits of Assam, and that he was not 
bound to inform of hjs subsequent addresses outgide 
Assam, 4 E 
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Mr. D. N. Bhattacharji, for the Appellant. 
Messrs. J. C. Gupta and Radhananda 
Bhattacharji, for the Opposite Party. | 
Lort-Williams, J.—This is an appeal on 
behalf of the Government of Assam by the 
Superintendent and Remembrancer of 
Legal Affairs, Bengal, against the order of 
the Second Additional Sessions Judge of 
Sylhet, dated February 13, 1935, acquitting 
the accused-respondent on appeal from 
the order of the Additional District Magis- 


trate of Sylhet, who had convicted him . 


under s 20(1), Assam Criminal Law Amend- 
ment Act, 1934, and sentenced him to 
suffer rigorous imprisonment for six months. 
‘The appellant was served with a notice 
under s. 16 (1) (a) of the Act on August 7, 
1934, directing him tonotify his residence 
and any change of residence to the Super- 
intendent of Police, Sylhet. The appellant 
was then residing at Sylhet towa and he 
notified his residence duly. On October 21, 
1934, he wrote a letter to the Superinten- 
dent of Police, Sylhet, to say that he was 
starting for Bombay that evening to attend 
the Ccngress Session as a representative 
of a local weekly, and he left Sylhet on 
the same évening. The appellant returned 
to Sylbet on December 2, 1934. On Novem- 
ber 26, 1930, he wrote a letter from Cal- 
cutta stating that at Bombay he had stayed 
at Abdul Gafar Nagar (the Congress site) 
and had been detained by illness and that 


“he had arrived at Calcutta a few days 


previously and was staying at 175-1, Upper 
Circle Road, Onthe appellant’s return to 
Sylhet on December 2, 1934, he was arrest- 
ed on acharge unders. 20(1), Assam-Cri- 
minal Law Amendment Act. 

Apart from the merits of the. case, a 
point cf law was raised on behalf of the 
appellant to the effect that the order under 
s. 16 (1), of the Act, being an Assam Act, 
has no force, so fur as the appellant was 
concerned, when he was outside the bounda- 
ries of Assam. The extent of the applica- 
tion of the Act is defined by sub-s. (1), 
thereof, viz., that it extends to the whole 
of Assam. It is clear, therefore, that ‘the 
Act has no force outside Assam. An Act 
intended to have effect outside the limits 
of the province would probably have to be 
passed by the Government of India. Butit 
18 not necessary for us to decide that point, 
This is a Provincial Act of the Assam 
Government. It was intended, as the learn» 
ed Sessions Judge observed, to prevent sub- 
versive action within the jurisdiction‘ of 
the Local Government of the Province of 
Assam. That Governmentis not prima facie 


( 
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concerned: with tthe good Government of 
areas outside its jurisdiction. Undoubtad- 
ly, it is necessary to take steps to prevant 


a person believed to bé engaged in subver-’ 
sive activity in one province from working” 


freely for the ‘same object in” another Fro- 
vince. Butas the learned Judge observed 
the remedy forthis is that when such a 


- person leaves the jurisdiction and enters 


ihe jurisdiction of another province, the 
authority which made 


“should notify the authority in the area to 


which that person has gone, and that autho- 


~ Tity should take the necessary steps. 


‘For these réasons, it is necessary “for 
‘such a person leaving Assam, before doing 
so, to notify his change of residence, that 


“is, to state the place of residence to which 


‘he intends to go. With regard to this, the 


| ‘complaint is that all that “be told the 


authorities was that he was going to Bom- 


““ bay. Butit seems that he had some ex- 


“Assam. But the 


cuse for this‘omission, because when he 
started he’ did not khow where hs was 
likely to stay in Bombay, ashe was culy 
going there to attend the Congress Ses- 
gion as the representative of a local news: 
paper. However; he gave the authorities this 
information and if the Police had been 
vigilant, it would have been comparatively 
easy for them to have got into touch with 
the appellant when he was attending ihe 
Congress Session at Bombay. Instead of 
that they waited for oyer a month before 
they took any action in the matter.’ Appa- 
rently, the authorities had no objection to 
the .appellant’s going to Bombay to attend 
the Congress Session. But they complained 


= of the fect that he had not informed them 


of his subsequent changes of address in 
Bombay and Calcutta. In my opinion, the 
Assam Act does not and is notintended to 
‘apply to such 4 person outside the limits of 
Agsam authorities are 
interested in the movements of such a per- 
son directly he returns within the limits 
of the Province. If these restrictions are 


`` nət considered to be sufficient by the vari- 


“pee Dace tel 


ous Local Governments, steps should be 
taken to obtain legislation which will affect 
ihe whole of India irrespective of the limits 
of any particular Province. Apart from 
“the question of law Iam satisfied that the 


` appellant in this case acted in good faith 


as is shown by the letter which he wrote 


cn November 26, 1934, and by his return, 
to Sylhet on December 2, 1934. In these cir- 


cumstances: the appeal must be dismissed. 
Jack, J.J agree. nae 
Des tee ` Appeal dismissed. 
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EMPEROR v. MANU onaBILO (SIND) 


the original order 


166.16 
SIND JUDICIAL COMMISSIONER'S 
COURT ' 


Criminal Reference No. 111 of 1936 
July 7, 1936 
Davis, J.C. AND Maura, A. J.C. 
EMPEROR — PROSECUTOR ` 
versus 
MANU CHABILO — RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss, 423 
(1), cls. (b), (c), 439—Jurisdiction of High Court 
to alter or reverse order other than orders referred 
to in cls, (b) and (a), s. 423—Reference by Sessions 
Judge recommending rigorous imprisonment for sus- 
pect failing to give security—Held, order could be 
altered. : 

Under s, 423 (1), cl. (b), it is competent to the 
High Court as a revisional Court, reading that 
section with s 439, Criminal Procedure Code, to 
alter or reverse an order other than the orders 
referred to in cle. (b) and (a). Where, therefore, 
a Sessions Judge makes a reference to the High 
Court recommending that a person who has been 
pound over in proceedinge under Chap. VIII, Ori- 
minal Procedure (ode, and who has failed to give 
the required security, should be detained in prison 
with rigorous and not with simple imprisonment 
as had been ordered by the trial Magistrate, the 
person not being a convict, the High Court is not 
limited in the exercise of its revisional powers by 
the conditions imposed in cl. (b), sub-s. (1), s. 423, 
Criminal Procedure Code. It can act under cl, (e) 
a section and has jurisdiction to alter the 
order. . 

Mr. C. M. Loba, for the Crown.’ 

Mr. Gobindram S. Golvani, for the Res- 
pondent. i 


we re 


Davis, J. C.—Thisis a reference to us 
by the learned Sessions Judge of Sukkur 
recommending that one Manu who has been 
bound over in proceedings under Chap. 
VII, Criminal Procedure Code and who has 
failed to give the required surety, should 
be detained in prison with rigorous and 
not with simple imprisonment ashas been 
ordered. As the learned Sessions: Judge 
was of the opinion that the substitution of 


Tigorous imprisonment in place of simple 


imprisonment amounts to an enhancement 
of sentence, he considered it was not within 
the competence of his Court to make the 
necessary substitution. | 

We have -heard very long and earnest 
argument from the learned Advocate who 
appears for this suspect Manu to the effect 
that it is not competent for this Court in 
the exercise of its revisional jurisdiction 
to substitute for simple imprisonment 
rigorous imprisonment in that our order is 
to the prejudice cf the suspect and amounts 
in fact to an enhancementof a sentence, and 
this we cannot do firstly because the sus- 


~ ‘pect is not an accused person, and secondly, 


because.he has not been sentenced. There 
fore his conclusion is that even if a. Ma- 


`“ 


.. has been bound over under Ohap. VIII to be 


. os it now stands, 


: 1937 


l ) ‘greatest 
lack of discretion in ordering a person who 


detained with simple imprisonment thelaw, 


and he hasreferred to a ruling in Charan 


- Mahto v. Emperor (1). This ruling he says, 


supports his argument that no Court is 
competent to give tothe suspect that form 
of detention which is in his interest and in 


. the public interest. We should be very un- 


willing to come to such a decision ; were it 


. in fact the law, we should obey it. But we 
. heve come tothe conclusion that the learned 


. SO we are not limited in 


Advocate’s arguments tell against him and - 
that as a suspect, who has been ordered to. 


give security, and on failure to give secu- 
rity has been ordered to be imprisoned, is 
nat a convict and has not been sentenced, 
the exercise of 
our revisional powers by the conditions im- 


' posed in cl. (b), sub-s.. l, s. 423, Criminal 
_ Procedure Code. 


But the clause under 


- which we can act-is cl. (c) of that sub-sec- 


- tion. Under that sub-section it is’ compe- 


tent tous asa revisional Court, reading 


. thst section with s 439, Criminal Procedure 


Code, to alter or reverse an order other than 
the orders referred to in cis. (b) and (a). 
This orders which we now propose to alter 
is clearly an order falling within cl. (e). 
We consider, therefore, we have jurisdic- 
tion to alter it. 

So far asthe merits are concerned, it 
appears that there areno merits for this 
suspect Manu. The circumstances under 
which he was arrested with another, Tulsio, 
who has given security, show. clearly that 


he was found in a deserted house at dead’ 


of night and was concealing himself for 
the purpose of committing an offence. He 


4 is aged 25 and has seven previous convic- 


tions. The fact that these seven previous con- 


: victions were not menticned in the proceed- 
. ings taken before the Sub-Vivisional Ma- 


gisirule, but were mentioned and were 
considered by the Sessions Judge, does 
not appear tous to be a matter of any im- 
portance in this case, for the circumstances 
under which this young man was arrested, 
his age, and the fact that he cannot give 
security, appear to us abundantly to justify 


the recommendation of the Sessions Judge. 


that this young man should not sit in prison 
without work. and that he should be de- 
tained in prison with rigorous imprison- 


- ment. The learned Advocate who appeared 


(1) 9 Pat. 131; A I R 1930 Pat. 274; (1930) Cr. Cas. 


- 455; 125 Ind. Oas 792; 31 Cr. L J 958;11P L T 261; 
.. Ind. Rul. (1930) Pat, 568, pans Meh RAs x 
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< gistrate should have shown the 


provides no remedy... 


` Criminal Procedure Code, 


` 299 


for Manu suggested that we should ask the 
learned Magistrate for his explanation as 
to why he gave simple and not rigorous 
imprisonment. We do not think it is neces- 
sary todo that in this case, but we think 
the probable. explanation would be that the 
learned Magistrate did not know of the 
recent amendment of sub-s. (6), s. 123, 
whereby now 
rigorous as well as simple imprisonment 
can be ordered for a suspect whois: com- 
mitted to prisan. .We, therefore, direct that 
Manu, so long’as he be detained in. prison 
for failing to give security in these pro- 
ceedings, shall be detained with rigorous 
imprisonment. 5 
N. Order accordingly: 


CALCUTTA HIGH COURT 
Civil Suits Nos. 924 and 1196 of 1934. 
and 1193 of 1935. 

Devember 19, 1935 
MoNarr, J. 5 

NISHI KANTA SARKAR-—PLAINTIFE * 

F Versus s 
Sır DAVID EZRA AND ANOTHER — 
Derenpants Nos. 1 anp 2. 

Landlord and tenant—Suspension of rent claimed 
on ground of encroachment of few inches on leased 
premises—Question of fact to be decided—Hviction 
must be intentional and permanent to entitle tenant 
to claim suspension—Pleadings—Liberal construction 
—Necessity of, in India, _ i 

Where suspension ofrent is claimed on the ground 
of an encroachment of few inches on the leased 
premises by the erection ofa platform, the question 
of fact which has to be determined is: Did the 
landlord by the erection of this platform do some- 
thing of a grave and permanent character with the 
intention of permanently depriving tne plaintiff of 
a portion of the subject-matter of the demise. - [p. 
301, col. 2] Oe 

Pleadings in India cannot be regarded with the 
same meticulous care with which they were scruti- 
nised in tha English Courts. [p. 30], col. 1.] < 


Messrs. Sarat C. Bose, Sudhis Ray and 
A. K. Bhattacharjee, for the Plaintiff. 

Messrs. Issacs, Cammiade and Sachin 
Choudhury, for Defendants Nos. 1 and 2.: 

Judgment.—These three . suits have 
been heard together +s their decision de- 
pends on the same facts. The main suit 
has been brought by Nishi Kanta Sarkar (to 
whom I shall refer as the plaintiff) against 
Sir David Ezra and Mr. Tylor Bryan, 
defendants Nos. land 2, for damages for 
encroachment, for suspension and abate- 
ment ofrent, and for a declaration that 
the plaintiff is entitled to the joint use of 
a common passage. Sir David Ezra is the 
Jessor, and Sarkar and Bryan were lessees 


.. under him of Nos. --10.and.9, .Chovringhee, 


-óo | 
respectively. In the other two suits Sir 
David Ezra sues Mr. Sarkar for arrears: of 
rent. In the main suit the plaintiff claims 
a right of usef over a passage between his 
‘premises No. 10 and the premises No. 9, 

Chowringhee. It is common ground that 

a platform was built over that passage in 

July 1938, and was in position until 

July 1934. The plaintiff contends that it 

rem: ined fora further two months before 

it was demolished. Both the defendants 
accept responsibility for the erection of 
the: platform, and the plaintiff assesses the 
damages that he has suffered at Rs. 1,32,000. 
He also alleges that the platform encroach- 
ed upon his premises and that he, therefore, 
was’ entitled toa suspension or abatement 
of rent from defendant No. 1. The plain- 
tiffs lease is dated December 12, 1930. It 
provides that the plaintiff should hold the 
premises No. 10, Chowringhee Road, for 

a term of 10 years from March 1, 1931, on 
a monthly rent of Rs. 1.030, with an in- 
crease of Rs. 30 per month every three 
years; additions and alterations were to be 
. made by the lessee at a cost of Rs. 12,000, 
to which the lessor was to contribute 
Re. 4,000. The covenant around which the 
present dispute centres is 2-0, and is in 
the following terms: 

“And the lessor will allow the lessee attachment 
and use of the north wall of premises No. 11, 
Ohowringhee Road, for the purpose of construc- 
tions detailed in schedule B hereof and will also allow 
or permit the lessee uninterrupted joint use with 
the occupiers of No. 9; Ohowringhee Road, the 
entire 4 feet (four feet) passage in width along the 
south wall of the said No 9, Chawringhee Road 


from the date of these presents, provided the lessee 
obtains the consent of the tenants concerned.” 


No. 10, Chowringhee is tothe south of 
Nr. 9, Chowringhee, a road which runs 
north and south and to the west of -boih 
premises. There is some dispute as to the 
width of the passage described in the lease 
as “4 feet wide,” but it is common ground 
that a space from 4 to 5 feet wide ap- 
pertained toNo. 9, Chowringhee, on its 
southern boundary which was marked by 
a low boundary wall. Defendant No. 2 
was in occupation of No. 9, Chowringhee, 
under a lease from defendant No. 1 for 
a term of five years from July 1, 1928. The 
plaintiff on obtaining his lease immediately 
started negotiations with defendant No. 2, 
s0 as to obtain his consent to use the 
passage as required by the terms of the 
lease. From the correspondence itis ap- 
parent that the plaintiff considered this 
consent a mere matter of form, while de- 
fendant No. 2 was doubtful of its effect on 
the- amenities of. his premises . and was 
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unwilling to give his consent without re- 
ceiving some advantage in return. In April 
1931 defendant No. 2 went on leave out 
of India and the day before his departure, 
on April 22, certain terms were put on 
paper and signed by the plaintiff and de- 
fendant No. 2. Briefly these terms pro- 
vided that the parties should have joint- 
use of the passage described as “5 feet 
wide” and the plaintiff should, if called 
upon, take a sub-lease of a portion of the 
premises No. 9, Chowringhee. . 

One of the main questions in the suit 
is whether this document. constituted a 
binding agreement between the parties, 
and 1 shall refer to its terms in detail here- 
after. During the absence of defendant 
No. 2 his attorney called upon the plain- 
tiff to take up the lease in terms of the 
agreement of April 26. The plaintiff raised 
objections, and on June 17, 1932, defendant 
No. 2 brought a suit against the plaintiff 
for specific performance. In January 1933, 
that suit was withdrawn and stood dismis- 
sed: with costs. On July 22, 1933, the 
defendants erected a platform, about 5 
feet wide and 50 feet long adjoining the 
south wallof No. 9, Chowringhee. This 
platform was removed a year or 14 months 
later. The plaintiff contends that this plat- 
form obstructed the passage to No. 10, 
Chowringhee, caused an excess of water to 
collect, and drove away kis tenants. On 
May 14, 1934, he filed this suit for damages 
which he assessed at Rs, 1,832,000, and 
claiming that he was entitled to suspension 
of rent, he ceased payment, but without 
prejudice deposited with his attorneys a 
sum of Rs. 8,000. On July 4, 1934, Sir David 
Ezra brought a suit for arrears of rent and 
municipal taxes, and on June 25, 1935, he 
sued fcr further arrears of rent amounting 
to Rs. 13,680. Itis agreed by both parties 
that if the Court holds that the plaintiff is 
entitled to damages, the amount of such. 
damages must te referred, but evidence has 
been given by the plaintiff and his tenants 
in support of the plaintiff's case that damage 
was in fact incurred. The ‘following issues 
have been framed ; 

l. Is the plaintiff entitled to any rights 
in or over the passage referred to in 
paras. 2and5 of the plaint? 2. Did the 
defendant Bailey Tylor Bryan ever give 
his consent to the plaintiff having joint use 
of the said passage or agree to the plaintiff 
having such user ? (a) If yes, was such con- 
sent conditional ? (b) And if yes, was such 
condition performed by the plaintiff? .3. 
What are the dimensions and what was the 


1437. 
nature of the platform referred to in para. 8 
of the plaint? 4- Was the said platform an 
encroachment or trespass on any portion of 
the plaintiff's demised lands? 5 Did the 
erec‘ion of the-said platform wrongly de- 
prive the plaintiff of the peaceful use and 
enjoyment of the demised lands or any 
portion thereof? 5a Did the said platform 
wrongfully deprive the plaintiff of the 
peaceful use and enjoyment of the passage? 
6. Has the plaintiff suffered any damage 
as a consequence of such wrongful act? To 
what damages is the plaintiff entitled? 7. 
Is -the plaintiff entitled to suspension of 
rent? 8 Is the sum of Rs. 2,860 claimed 
as arrears of rent in Suit No. 1196 of 1934 
or any and what part thereof due and 
payable to the plaintiff therein ? 9. Is the 
sum of Rs. 13,680 claimed as arrears of 
rent in Suit No. 1193 of 1935 or any and 
what part thereof due and payable to the 
plaintiff therein? 10. What sums, if any, 
are due and payable to the plaintiff on the 
said rent suits in respect of the excess 
rates claimed therein?. 


‘Extra issue:—Did ‘the plaintiff erect 
shop-rooms at the Chowringhee Road side 
of, No. 10, Chowringhee Road, on the.as- 
surance of defendant No. 1, thata clear 
10 feet passage would remain between 
No. 9, Chowringhee, and the north extre- 
mity of the new shop rooms? I have no 
hésitation in finding that the platform was 
erected on July 22, 1933, and demolished 
on July 20, 1934. (The judgment after 
deciding issues No. 1 in the negative, 2 (a), 
in the. positive and 2 (b), in the negative, 
3, width 5 feet, 4, in the negative, 5 and 
5 (a) in the negative and after holding that 
it. was not necessary to decide issue No. 6 
proceeded ) On issue No. 7, the plaintiff 
contends that there has been an encroach- 
ment which amounts to an eviction, and, 
if tha rent be one and indivisible, as it is 
here, justifies suspension of rent. The de- 
fendants contend that this plea cannot be 
raised because no eviction has been specifi- 
cally pleaded. This plea cannot, in my 
opinion, be upheld. Pleadings in India 
cannot be regarded with the seme meticulous 
care with which they were scrutinised in 
the English Courts, and in.my view ‘the 
plaint alleges encroachment . and interfer- 
ence with sufficient particularity to justify 
the raising of this issue. The principles 
which have to be considered in deciding 
what constitutes eviction so as to justify 
suspension were laid down in England so 
Jong ago as 1855, in the well-known case 


NGE RANA sapeag v: pavio wera (GAL) 


of Upton v. Townend (D. Jervis, C.J., 
after .dealing with the derivation of the 
word “eviction” sys at p. 64* of the 
report. : ie 

“It is now well-settled, that, if the tenant loses 
the bene‘lt of the enjoyment of any portion of the 
demised premises by the act of the landlord, :the rent 
is thereby suspended. Theterm “eviction” is now 
popularly applied to every class of expulsion or. 
emotion. Getting rid thus of the old notion of evic- 
tion, I think it may now be taken to mean this: not 
a mere trespass and nothing more, but something 
of a grave.and permanent character done by the 
landlord with the intention of depriving the tenant. 
of the enjoyment of the demised premises.” 

Williams, J. at p. 68* says: 

“There clearly are some acts of interference’ by 
the landlord with the tenants enjoyment of the 
premises which do not amount to an eviction, but 
which may be either mere acts of trespass or evic- ` 
tion according tothe intention with which they are 
done. -If those acts amount to a clear indication 
of intention on the landlord’s part that the tenant 
shall no longer continue to hold the premises, they 
would constitute an eviction.” . 

And Crowder, J. says much the same 
thing at p. 7i*, | - 

“Although, therefore, I agree that it is not every 
act of trespass by a landlord that will amount to 
an eviction,.I think in both cases the tenant. hag 
been substantially and permanently deprived of the 
subject-matter of the demise, so as to entitle him to 
say thet he has not had the occupation of that which 
he was entitled to.” 


“And Willes, J. at p. 75%: 

“In both cases, therefore, as if seems to me, the 
tenant was, by an act of the landlord,. which was 
intended to.be, and was ofa permanent character 
deprived of the perfect and convenient ‘use of the 
thing demised. TEE | 

The question of fact which, thérefore, 
has to be determined is: Did the landlord 
by the erection of this platform do some- 
thing ofa grave and permanent -character 
with- the intention of permanently depriv- ` 
ing the plaintiff of a portion of the subject- 
matter of the demise? Neither of the de- 
fendants, both -of whom accept respon- 
sibility-for the erection of the platform, has 
given evidence, preferring to rely on the 
correspondence and other-dogsuménts. For 
the. plaintiff, stress is laid on the fact that 
no explanation has been given as to why 
the platform was erected. It is not uncom- 
mon :to-erect a barrier to protect an ease- 
ment and. itis probable that such was the 
purpose of the platform, for it must. be re- 
membered that the plaintiff had been using 
this ‘passage for a considerable period 
though, asI have held, he kad no legal 
right todo so. Oa my findings the: plat- 
form did at any rate in one portion encroach 
to the extent of a few inches on to the 


(1) (1855)17 © B 30; 25 LJ O P44; 4 W RSG; 1 Jur, 
neice a tue 
*Pages of (1857) 17 O. B. [ua] cs 


$59 = 


plaintiff's premises and Mr. 8.0. Bose for 


the plaintiff contends that an encroachment - 


however, small may constitute an eviction. 


In my view there was in fact no eviction, ` 


the defendants were evidently building the 
platform so far as possible along: the 
southern boundary of No. 9. The platform 
was erected in a day, and I accept the de- 
fendants’ evidence that it was demolished 
- ian asingle morning, in July 1934, after it 
had been in position for one year. There 
is nothing to show that it was intended to 
be permanent, and in my opinion the en- 
croachment was so light that it amounted 
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LAHORE HIGH COURT `` 
Civil Revision Petition. Ne. 90 of 1936 
| April 6, 13) ` 
3 Jar LAL, J. 
~ IMAM DIN—P.ustntire —PETITIONER 


versus ` 
BHAG SINGH —DEFENDANT— | 
Oprosi TE PARTIES 
Transfer of Property Act (IV of 1882), s. 55—-Co- 


, vencnt in sale deed, guaranteeing non-existence of 
incumbrances—Condition of indemnity, whether im- 


- plied —Civil Procedure Code (Act V of 1908), s. 115—~ 


to a mere trespass. Its character was neither - 


permanent nor grave. Secondly, I can 
find no evidence of an intention to deprive 
the plaintiff of the enjoyment of the demis- 
ed premises. I find accordingly on issue 
No. 7 that there was no eviction so as to 
justify suspension of rent. 


I have already commented on the un-- 


satisfactory. nature of the plaintiff's evi- 
dence. He seldom gave a direct answer and 
“in the: witness-box he persisted in charg- 


- _ ing the defendants with colluding so that 


the landlord might regain his property 
with the improvements effected by the 
plaintiff. There is-not the slightest justifica- 
tion for any such charge. The plaintifi’s 
own attitude is apparent from the correspon- 
dence. He started a scheme of speculative 


building and his first disappointment came - 


n he wasrefused sanction to instal a 
bea pump. Then tohis dismay he found 
that-Mr. Dryan would not convey his pas- 
sage rights without consideration. Threats 
were of no avail and eventually he found 
that to gain is object he must take a 
lease of a portion of No. 9. He admits 
that he did not want to take up the lease 
if: he could avoid it. The speculation was 
proving a failure, a8 appears from the un- 
dated letter to Mr. Bryan in England, as 


throughout the correspondence we find him- 


king claims to which admittedly he is 
nol entitled. When first the platform is 
erected, he consents to put up with it, if 
he can-get a remission of rent, and finally 
he claims suspension, and ceases to pay rent 

all. 
himsel has adopted is possibly responsible 
for his charges of bad faith against his 
landlord and neighbour. Those charges are 
in my view quite unfounded. Suit No. 92£ 
of 19344 is dismissed. The plaintif must 
pay the costs. of both the defendants. | - 

Nf © Buit dismissed. 


7 


The attitude which Mr. Sarkar - 


“to the suit. 


. Judge, but on appeal to the Senior Subor-"" 
dinate Judge it has been. dismissed on the ` 


+ 
+ 


Judge failing to apply obvious law—Revision, 


Wher. the existence of a covenant in a sale-deed ` 


guarantesd non-existencé of encumbrances, its sub- 


sequent breach necessarily involves the party who - 


has entered into the covenant to indemnify the 


other party to the contract. Jt is not legally 


necessary that there should be an express condi- ` 


tion in the seale-deed on the part of the seller to. 
indemnify the purchaser in case any defect in his ; 


title is subsequently discovered. A covenant gua- 
ranteeing ths non-sxistence of encumbrances neces- 
sarily implies such a condition of indemnity. 


If a Judge omits to apply an obvious principle : 
oflaw; he acts illegally in the exercise of his . 


ca ae and consequently revision lieg., 
C. R. P. 
Sub-Judge, Jhelum, dated November 30, 
1935. at 

Mr. Mohsin Shah, for the Petitioner. 

Mr. Amar Nath Chona, for the Opposite 
Party. 


from adecree of the Senior - 


Order.—Abdullah was the originalowner . 


of ahouse. He mortgaged it by means of 


an unregistered mortgage deed to Bhag . 
Singh ond subsequently he mortgaged it ` 
for Rs. 309 by means of a registered mortg- ` 


age deed in favour of one Haveli Ram. 
Bhag Singh then instituted a suit on his 


mortgage and obtained ʻa decree for the | 
sale of the mortgaged house. - He did not: 


implead Haveli Ram as a defendant. In 


execution of the decree he himself purchas- | 


ed the house and subsequently seld it to: 
the petitioner Imam Din. In the sale-deed ` 


itis recited that the house is free from 
encumbrance. Subsequent to the sale of the 


house to Imam Din, Haveli Ram instituted . 


asuit on his own mortgage making Abdulla, ` 


Bhag Singh and Imam Din as defendants 


in the case. < This suit was decreed. Thus ` 


under the decree obtained by Haveli Ram 
the house was declared to be subject to a 


mortgage for Rs. 300 in his favour and ` 
salable to satisfy that mortgage’ even in | 


the hands of Imam Din who was a party 


suit for recovery of Rs. 300 from Bhag 


Imam Din then instituted a | 


Singh. .Thissuit was decreed by the trial ` 


groundthat Bhag Singh did not himself 


193? ; 
know that there wasa mortgage in favour 
of Haveli Ram and that theré was no in- 
demnity clause in the ‘sale-deed by him in 
favour ofImam Dia . . ; 

The conclusion of the learned Senior 
Subordinate Judge in my opinion is erro- 
neous on both these points. The question 
in this case is not whether Bhag. Singh 
had knowledge of a ‘pre-existing mortgage 
on the property sold. by him, because in 
that case his conduct in selling the property 
would be fraudulent, but the present suit 
is based on a covenant contained in the sale 
deed executed: by Bhag Singh in favour of 
Imam Din that the house is free from encum- 
brance, and on the discovery of the existence 
of an encumbrance it is clear that there 
has beena breach of that covenant. The 
existence of such a 
subsequent breach necessarily involves the 


party who has entered into the covenant to. 


indemnify the other party to the contract. 
It isnot legally necessary that there should 
be. an express condition in the sale-deed on 
the part of the seller to indemnify the 
purchaser in case any defect in his title 
is subsequently discovered. A covenant 
guaranteeing tbe non-exislence of encum- 
brances necessarily implies.such a condi- 
tion of indemnily. It is next contended for 
the respondent that the suit is premature. 
In the first instancé this objection was not 
taken in the trial Court, and secondly in a. 


suit instituted by Haveli Ram for recovery 
of the money due to him under the mortg-. 


age a decree has been granted and to that 
suit Bhag Singh, Abdullah and Imam Din 
were parlies. It is, therefore, clear that 


Imam Din has been damnified and is, 
entitled to be compensated for his loss by 


his seller who guaranteed a title tohim free 
from encumbrances. It is not a case where 
without guaranteeing title the seller merely. 
transfers his right, title and interest in the 
property sold, in which case there is no 
guarantee of title and no implied. agree- 
ment to indemnify. 

The last objectioa.by the respondent's 
Counsel is that no revision lies in this case. 
I overrule this.objection also because in my 
opinion the Senior Subordinate Judge has 
omitted to apply an obvious ‘principle of 
law and has acted illegallyin the éxercise 
of his jurisdiction. I accept this petition 
with costs throughout, set aside “the decree 


of the Senior Subordinate. Judge, and restore . 


that of the trial Judges = ; 
D. Me 4 Petition accepted. 
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covenant and its’ 


stan 


NAGPUR HIGH COURT. 
Criminal Revision: Application- No. 196 
< E +. OFIB6 ek 

September 1, 1935. 
- > + Gauge, J. 

S. A. SANTIAGO—AccUsgEp 

ven versus 

EMPEROR-—RESPONDENT 


Provincial Insolvency Act (V of 1920), ss..69 (D, - 


_22—Jurisdiction of Insolvency Court’ to issue pro- 


cesses of: prohibition and injunction—Debtor not ` 


- having notice—Processes full of defects and not - 


purporting to give notice—Debtor, if can be convic- 


ted for non-compliance—Practice—Notices and pro- | 


` hibitory_orders should be in proper form. 


The Insolvency Court has power to issue sich ` 
processes is prohibition and injunction in order-to ~ 


prevent alienation of his property by the debtor. 

The debtor is not liable under s. 22, Provincial’ 
Insolvency Act on a creditor's petition at least until > 
he has due notice of the same. Where the pro- 


> 


cesses issued are full of defects and do not pur- . 


port to give notice to the debtor ‘of the. admission 
of any insolvency petition at all, the debtor cannot _ 
be fixed with liability under s 69(a) for failure to 


comply with them. The fact that he might have. ` 


-had a shrewd idea of what the proceedings really 


were is not sufficient to fix him with liability. ` 
Laxmi Industrial Bank, Ltd. v. Dinesh Chandra Roy 

Chowdhury (3) and Hajee Ally Mohamed v. Bham 

(4), relied on. : ‘ 

It is important that notices and prohibitory orders 
should be in proper form, and a failure to scruti- 
nise and correct them may well cause subsequent 
‘difficulties in the administration of justice, 


Cr. R. App. against the order of the 


Ccurt of the Additional Sessions Judge, a 


‘Nagpur, dated May: 25, 1936, in. Criminal 


Appeal No. 107 of 1986,- confirming that of .-. 


` 


4 


the Oourt of the Headquarter. Magistrate, -- 
First Class, Nagpur;.dated March 26, 1936, : 


in Criminal Case No. 44 of 1935. 
` Mr. B. L.Gupta, for the Applicant. 
Mr, W. R. Puranik, for the Crown. 


Order.—-The applicant, a retired Govern- 
ment clerk, has been convicted of an 


-offence unders. 69 (a), of the Provincial 


Insolvency Act'and sentenced -to rigorous 
imprisonment for three months. The fol- 
lowing dates are relevant: on or about- 
December 2], 1932, applicant received 
Rs. 11,883-2-0 as part of his commuted pen-. 
sion ; on December 21, 1932, non-applicant 
Dr: Lobo presented a petition of insolvency 
against him and applied for a prohibitory 


-order with respect to'the pension money 


received and the balance likely to be re- 


- ceived ;cn December 23, 1932, the notice ` 


(Ex. P-i) and the prohibitory order (Ex. P- 
2) were served on the applicant or rather 
te refused service when it was proffered 
‘and socopies were affixed to his house on. 
January 15, 1983, applicant -deposited , 


“2 


=) 


= 


“Re, 2,500 with the Roman Catholic Bishop ol 


S04. 
Nagpur and began to draw on that amount; 
on January 16,1933, he received from the 
Bank Rs. 3,206-6-0 the. balance ‘of his pen- 
sion money. He has not deposited anything 
in Court out of these sums. 

The main defence inthe trial Court was 
that these notices were not served on the 
accused at all. This has been found 
against him in both Courts and so cannot 
be, and is not, pressed in revision. In 
the trial Court it was also urged that the 
prohibitory order (Ex. P-2) was ultra vires 
ass. 22 of the Insolvency Act does not ap- 
ply toan application made by a creditor. 
This objection was brushed aside by the 
Magistrate without discussion. It was again 


taken ‘in appeal, and the learned Additional ` 


Sessions Judge held thatthe section would 
come into operation against a debtor as 
soon ashe has notice of the admission of 
the petition, and in the present case that 
he had, asa matter of fact, full knowledge 
that the notice and the prohibitory order 
had been issued in insolvency proceedings. 
The Sessions Court also held that the pro- 
hibitory order was partly one under 
O. XXXVIII, r. 7, Civil Prosedure Code, read 
with O. XXI, r. 46 and partly a temporary 
injunction under O, XX XIX, r. 1, and that 
the Insolvency Court had jurisdiction under 
s. 5 of the Provincial Insolvency Act to issue 
a prohibitory order and a temporary injunc- 
tion. i : 
It isadvisable at this stage to consider 
the contents. of these notices Exs.. P-l.and 
P-2). They are printed forms in English 
and ‘Vernacular, and the English side 
has been used, the forms being filled. up 
untidily in pencil. Exhibit P-1 isthe gene- 
ral form of notice to show cause and reads 


follows :— 
sa gr te Court of the Sub-Judge, First Class, 


: > Negpur.. 
Oivil Suit No. 258 of 1932. 
Dr, N. LOBO—Plaintiff 


versus 
A. SANTIAGO—Defendant 

Whereas the above-named applicant has made ap- 
plicab'on to this Court that non-applicant should 
not dispose the amount of Rs, 3,206 from “he amount 
he is to receive and todeposit the same with this Court 
until further orders of this Court. He isalso asked 
to deposit the amount of Rs. 1883-2-0, You, A. San~ 
tiago, Christian, Pensioner, Busti Civil Station, 
Circle 24, Nagpur, are hereby warned to appear in 
Court in person or by a Pleader duly instructed on 
March:29, 1933, at 11 o’clock in the forenoon to show 
cause against the application, etc. Aa 

Exhibit P:2 is as follows : e 

j In Execution* 


Attachment 
Before Judgment 








“Prohibitory Order, where the property to be 
ng he alternative have not be scored out, 


aaa 
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attached consists of debts not secured by. negotiable 


instruments. 
(Rule 46, O. XXI and re O. XXXVIII Act V of 


Civil Suit No. 258 of 1932. i 
In the Court of the Sub-Judge, First Class at 


Nagpur. 
Dr. N. LORO - Plaintiff 


versus 
A SANTIAGO—Delendant 


Claim for— 
To. A. Santiago, Christian, Pensioner, residing at 


Nayabusti, Nagrur. H 

Whereas applicant has failed to satisfy a decree 
passed against A. Santiago on December 21, 1932, 
in Suit No. 248 of 1932, in favour of Dr. N. Lobo 
for Rs. 3,478-5-0; it is ordered that the defendant 
be, and is hereby, prohibited from using the 
commuted sum of Rupees as per shown in the peti- 
tion and the list, and restrained, until the further 
order of this Court, from receiving from you a cer- 
tain debt alleged now tobe due from you to the 
said defendant, namely A. Santiago and that you 
the said non-applicant bs, and you ara hereby, pro- 
hibited and restrained to utilise the converted 
amount you received from the Impecial Bank of 
India, Nagpur, and to depositthe said sum in this 
Court, Case fixed March 29, 1933. 

Given under my hand and the seal of the Court this 


day December 21, 1932.” 

It is obvious that these fcrms have been 
very carelessly filled up without necessary 
alterations having been made. There is 
nothing in the wording used to show that 
they are concerned with insolvency pro- 
ceedings. The words ‘applicant’ and ‘non- 
app icant’ are used in pencil whereas the 
words ‘plaintiff and ‘defendant’ have been 
left in the printed portion. The orders pur- 
port to be in Civil Suit No. 258 of 1932 which 
would presumably be a regular suit, where- 
as an insolvency petition is registered asa 
miscellaneous judicial case : see Civil Cir- 
cular IL-3 6 (27) at p. 10. The language used 
is also by no means too clear, and in fact, 
the Judge and his Reader were negligent 
in issuing slovenly notices containing such’ 
defects: No doubt, Judges and Magistrates 
have little time tocheck such bad work of 
their clerks, but it is important that such 
notices should be in proper form, and a 
failure to scrutinise and correct them may ° 
well cause subsequent difficulties in the 
administration of justice. 

Whether the Insolvency Court was at all 
competent to issue such orders isa differ- 
ent matter and one on which authorities 
are not unanimous. Appellant relies on 
Venugopalachariar v. Chunnilal Sowcar 
(1), in which it was held that the Insolvency 
Court could not set aside undér O. IK of 
the Civil Procedure Code the annulment of 
an adjudication passed unders. 43 (1) of 
the Provincial Insolvency Act. Section 5, 

(1) 49 M 935; 97 Ind, Cas, 706; 51M LJ 209; (1926) 
M W N 674; A I R1926 Mad, 042, 
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of the Provincial Insolvency Act, it was re- 
marked, is subject to the provisions of the 
Act as a whole, and as 8. 43, is clearly 
mandatory, s. 5, could not apply. The same 
Principle was followed in Wali Mohammad 
v. Higan Lal (2), in which it was held that, 
as theInsolvency Act specitically provides 
for appeals. and revisions in a particular 
Manner, any action taken in appeal or 
Tevision under the Civil Procedure Code, 
would be in contravention of these provi- 
sions and so not allowable. On the other 
hand, in Laxmi Industrial Bank, Ltd., v. 
Dinish Chandra Roy Choudhury (3), the 
issue of an injunction against a secured 
creditor to prove his claim was allowed 
without starting an enquiry or proceeding 
under s. 53 or 54 of the Provincial Insol- 
vency Act. In Hajee Ally Mohammad v. 
Bham (4), it was remarked that under s. 5 
of the Act, the Insolvency Court has the 
same powers which an ordinary Civil Gourt 
has under the Code of Civil Procedure ; 
and it seems clear that tbose powers in- 
clude the powers mentioned in O. XX XIX, 
that is, the power in suitable cases and 
in its discretion to issue a temporary injunc- 
tion. In both these last cases the order was 
asked for against the creditor, and I am 
asked to. distinguish the present case which 
is for an order against the debtor. I should 
think the same principle ought to be ap- 
plied in both cases. Section 21 of the In- 
solvency Act prescribes interim proceed- 
ings against the debtor including attach- 
ment by prohibition and injunction. The 
question, therefere, is whether these are 
negatived because they are not there men- 
tioned. 

The remedy by prohibition is less drastic 
then by actual seiz'tre, and | do not think 
that it would conflict. with the remedies 
specifically allowed by the Insolvency Act. 
Apart from s. 22, altogether, the debtor is 
liable to punishment under s. 69 (a), if he 
wilfully fails to deliver up possession of 
‘any part of his property which is divisi- 
ble among: his creditors under the Act. It 
seems to follow from this that the Court 
should first demand the property in pro- 
per legal form and cuuld also prevent alie- 
nations by prohibition and injunction. I, 
therefore, hold that the Insolvency Court 
was empowered to issue such processes 
as prohibiticn and injunction. 

(2) A I R 1936 All. 80;.1¢1 Ind. Cas. 311; (1936) A 
L J 9;8 R A 720. 

(3) 55 O 1053; 113 Ind. Cas. 105; 320 W N 427; I 


L T40 Ual 83; A I R 1928 Cal. 609. 
9 111 Ind. Oas. 908; 6 R 352; A I R 1928 Rang. 
241. 
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I do not think it is essential to decide 
whether s..22, is applicable.or not, as. the 


debtor is liable under s. 69, apart from its 


provisions. The rulings, however, would 
show that the debtor could not be liable 
under s. 22, on a creditor's petition at least 
until he had due notice of the same under 
s. 18 (3) of the Act. I tind thatsuch a notice 
was not issued in the present case. 

It is contended that Ex. P-1 was equiva- 
lent to such a notice and that it was 
enough if it were served simultaneously 
with the prohibitory order. [have already 
pointed out the defects in these processes 
and hold that. Ex. P-1 does not purport . to 
give notice of the admission of any ingol- 
vency petition at all. No doubt, the appel- 
lant might have had a shrewd idea of what 
the proceedings really were, but that is not 
sufficient to fix him with liability especial- 
ly ina criminal case. His conduct was 
probably reprehensible, and if a fresh order 
had been served on him later on after 
notice in due form had been issued, then 
he might have been brought to book. It 
was also open to the Insolvensy Court to 
make an actual seizure of the property if 
its whereabouts were known. 

In view of the above irregularities, I 
am forced to hold. that the appellabt was 
not legally liable to comply with Exs. P-1 and 
P-2, and that, therefore, his conviction under 
s. 69 of the Act was wrong. 

The appeal is allowed, the conviction ‘is 
set aside, and the appellant is acquitted. 

N. . Appeal allowed, 


PATNA HIGH COURT. 
Civil Appeal No. 339 of 1933 
August 5, 1936 
JAMES AND ROWLAND, JJ. 
LILKU MAHTO AND OTAERS—DEFENDANTS— 
APPELLANTS 
VETSUS 

AMAR MAHTO-—PLAINTIFE— RESPONDENT 

Evidence Act (I of 1872), s. 110-—~Ostensiblr lawful 
entry—Forcible dispossession—S. 110, if can be called 
in aid—Possession—Suit for—Possession under alie- 
nation by Hindu widow—Dispossession—Restoration, 
whether can be granted—Hindu Law—Alienation—~ 
Widow—Alienation in excess of powers—Validity. 

Wherever s. 110, Evidence Act, can be called in 
aid by the plaintiff the Courts can give effect’ to 
it, that is. to say, wherever the plaintiffs original 
entry had an ostensible lawful basis, the plaintiff is 
entitled to a decree without being called upon to 
negative the alleged defect in his title. Ismail 
Ariff v. Mahomed Ghouse (4), followed. . Sahodra 
Kuer v. Gobardhan Tewari (1), Bodha Ganderi v. 
Ashtoke Singh (2) and Ranjit Singh v. Johri Singh 
(3), doubted. i 
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Where a person had entered into possession law- 
fully under an alienation made by a Hindu widow 
who was- undoubtedly competent to give possession 
of the property for her lifetime and such person was 
dispossessed, he is entitled to restoration both on 
the principle that his ostensible title must be pre- 
sumed to be a good title until displaced by’ some 
one having a better title and on the principle that 
the alienation in his favour by a Hindu widow is 

_ in fact good unless and until the nearest rever- 
sioners elect to treat it as not binding on them. 
Bijoy Gopal Mukherji v. Krishna Mahishi Debi (5), 
Ramgowda Annagowda v. Bhausaheb (6), Raja Madhu 
Sudan Singh v. Rooke (7) and Sitaram v. Khandu (8), 
referred to. . 

An alienation by a Hindu widow in excess of her 
powers je not void but is prima facie voidable at 
the election of the reversionary heir, who may affirm 
it or treat it as a nullity. Till then it is valid and 
good. Bijoy Gopal Mukherji v. Krishna Makishi 

ebi (5), Ramgowda Annagowda v. Bhausaheb 16), 
Kaja Madhu Sudan Singh v. Rooke (7) and Sitaram 
v. Khandu (8), referred to. 


16. A. from an appellate decree of the Ad- 
ditional District Judge, Patna, dated 
August 4, 1932. i 


Messrs. Khurshaid Husnain and Rajesh- 
wari Prasad, for the Appellants. 
© Mr: B C- Sinha, for the Respondent. 
Rowland, J.—The fects leading up to 
‘this appeal are that the plaintiff-respond- 
ent got a deed of ijara execited in his 
favour by Musammat Sarpato Kaur, widow 
of Sheobux Mahto, in whose estate she had 
the limited interest of a Hindu widow. In 
her lifetime the defendants-appellants 
brought a declaratory suit dsserting that 
they were the nearest reversioners of Sheo- 
bux and that the deed being’ without con- 
sideration and not for necessity was not 
binding on them as reversioners after the 
death of the widow The Subordinate Judge 
decreed their suit finding in favour of the 
alleged reversioners on both issues. In ap- 
peal (If. A. No. 225 of 1926) a Bench of this 
Court ‘held that the plaintiffs of that suit 
were not the nearest reversioners of Sheo- 
bux Mahto and that the suit was not main- 
tainable at their instance. Accordingly they 
dismissed the entire suit. The judgment was 
_ pronounced on January 6, 1929. Meanwhile 
. the lady died in March 1927, and the de- 
fendanis-appellants of the present suit dis- 
possessed plaintiff-respondent in 1928, the 
judgment of the Subordinate- Judge in 
favour of the defendants-appellants being 
at that time still in force. In 1929 the plaini- 
iff tried to resume possession but was re- 
sisted andon January 14, 1930, he brought 
the: ‚present sult to’ recover possession as- 
‘serting. his right to hold possession until 


repayment of the rehna money and.redemp-, 


tion of the rehan. = 
“The Subordinate Judge before whom the 
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suit came for decision, found that the re- 
han deed of May 23, 1919, was genuine but 
not valid and for consideration, and that 
the defendants had dispossessed the plaint- 
iff ata time when they had in their favour 
the decision of the Subordinate Judge in 
the earlier litigation but had in fact no 
title. He was of opinicn, that ‘the plaintiff, 
not himself havingtitle, could not succeed 
merely on the weakness of the ‘defendants’ 
title unless he brought his suit within six 
months of the dispossession and in accord- 
ance with s. 9, Specific Relief Act. On this 
view he dismissed the suit. In appeal the 
Additional District Judge reversed this de- 
cision being of opinion, that previous pos- 
session even without title and even for a 
period short of a statutory period of 12 
years entitled the plaintiff to a decree for 
possession against a trespasser. Of the de- 
cisions relied on by the Additional District 
Judge the majority either proceed on or 
can be supported by the principle of s. 110, 
Evidence Act : ` 


“When the question is whether any person is 
owner of anything of which he is shown to be in 


‘possession, the burden of proving that he is not 


the owner is on the person who affirms that he is not 
the owner.” 

” There are, however, two decisions which 
at first sight appear to go further, namely 
Sahodra Kuar v. Gobardhaw Tiwari (1) 
and, Bodha Ganderi v. Ashloke Singh (2). 
In both these cases the decision in the 
plaintifi's favour was apparently based on 
the fact of his previous possession and not 
on the inference of the existence of a title 
drawn from the fact of that possession ; but 
in Ranjit Singh vy. Johri Singh (3), which 
cites and follows Bodha Ganderi v. Ashloke 
Singh (2) and other authorities, the decision 
is ultimately founded on s. 110, Evidence 
Act, with the observations : 

“The plaintiff brings a suitin ejectment. It is 
quite true that he can only succeed by the strength 
of nisown title. He satisfies the Court of the fact 
that he was in possession of the disputed property 
before he was forcibly’ dispossesséd: Section 110, 
assumes that he might be taken to be the owner 
till the contrary is established. -It follows, there- 
fore, that if the case attracts the operation of s. 110, 
Evidence Act, the onus must be upon the defend- 


-ants to show that the plaiatiff who has proved that 


he was in possession before his forcible dispossesgion 
is not entitled ta the disputed property.” h 

Some of the cases referred to by the Dist- 
rict Judge are cases in which the plaintiff 
at the time of. suit had in fact been in pos- 
session andin such cases the presumption 

(1) 2 P L J 280; 39 Ind. Cas. 458; A I R 1917 Pat. 
548; 1 P L W 327; (1917, Pat, 164. s 

(2) 5 Pat. 768; 98 Ind. Cas. 779; AIR 1927 Pat. 1. 

(3; 11 PL T 34; 119 Ind. Cas. 906; AIR 1929 Pat. 
601; 8 Pat. 351; Ind. Rul. (1929) Pat. 634. 
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from s. 110, Evidence Act, was clearly 
available in aid of the plaintiff. The res- 
pondent invites us to read the decisionsin 
Sahodra Kuar v. Gobardhan Tiwari (1) and 
Bodha Ganderi v.. Ashloke Singh (2), as 
laying down that a plaintiff who was ab 
initio a trespasser, and in whose favour no 
presumption under s. 110, can possibly 
arise, would still be entitled though out of 
possession for more than six months toa 
decree for restoration of his possession as 
against another trespasser. Whether the 
learned Judges inlended to goso far, and 
whether that is indeed the law, it is unneces- 
sary to decide in the present case. At any 
rate, the authorities seem to be clear that 
whether s. 110 can be called in aid by the 
plaintiff the Courts can give effect to it; 
that is to say, wherever the plaintiff's origi- 
nal entry had an ostensible lawful basis. 
The Privy Council in Ismail -Ariff v. Moham- 
mad Ghouuse (4), dealt with a case in which 
the plaintiff had shown quiet possession on 
foot of conveyance, the validity of which 
was challenged by the defendants who were 
trespassers. It was held that the plaintii 
was entitled to a decree without being call- 
ed upon to negative the alleged defect in 
his title. In the present case the respond- 
ent had entered into possession lawfully 
under an alienation made by a Hindu 
widow who was undoubtedly competent to 
give possession of the property for her 
lifetime. Such an alienation, as was point- 
ed out by their Lordships of the Judicial 
Committee in Bijoy Gopal Mukherji v. 
Krishna Mahishi Debi (5), is not absolutely 
void but is prima facie. voidable at the 
election of the reVersionary heir, who may 
affirm it or treat it as a nullity. Again in 
Ramgowda Annagowda v. Bhausaheb (6), 
their Lordships of the Judicial Committee 
observed : ` 

“It is settled law that an alienation by a widow 
in excess of her powers is not altogether void but 
only voidable by the reversioners.” h 

Ic Raja Madhu Sudhan Singh v. Rooke 
(7), their Lordships observed : 

“that the patni was not void ; it was only voidable; 
the Raja might elect to assent. to it and treat if 
as valid. Its validity depended upon the circums- 


tances in which it was made. The learned Judges 
of the High Court appear to have fallen into the 


(4) 20 © 834; 20 I A 94; 6 Sar. 305 (P. 0). 

- (5) 34 C 329; 34 I A 87;9 Bom. L R 602; LIC WN 
424; 5 O L J 334; 2 M L T133;17 M L J 1544 A LJ 
329 (P. 0). 

9 52 B 1; 105 Ind. Cas. 703; AIR 1927 P C 297; 
54 T A 396; 53 M LJ 350; 460 LJ 267;40 WN 876; 
39 M L T 250; (1927) M W N 736; 29 Bom. LR 1380; 
32 O W N 88; 27 L W 140 (P. C). 

(7) 25 © 1;24 I A 164; 7 Sar. 194 (P, C). 


iitxt manto v. AMAR Manto (PÅT.) 


307 
error of treating the paini as if it absolutely came to 
an end atthe death of the widow.” 

This decision was appliedin the Bom- 
bay High Court in Sitaram v. Khandu (8). 
Macleod, C. J., considered the question re- 
garding the nature of the widuw’s alienation 
to be concluded by the above decision. He 
said : 

“It is perfectly valid until it is set aside. In other 
words itis only voidable, not void. The question 
is whoare the persons who are entitled to dispute 
the validity of such a grant. Clearly the rever- 
sioners.” 

He wenton to hold thata third party 
(in the case before him a mortgagee) had 
no locus standi to resist the claim of a 
person who on the face of it had a good 
title granted by a Hindu widow, and the 
only person who can dispute the validity of 
such a grant is the reversioner, and Heaton, 
J., agreeing said : 

“Not only does a widow convey her life-interest, 
but she conveys something that may become a per- 
manent interest, unless it is claimed by somebody 
competent to claim it. The next reversioner, for 
example, on the widow's death, can get an alienation 
declared to be no longer of any validity. But anyone 
dealing with a widow, and taking her interest in the 
property, does acquire an interest in that property, 
and acquires an interest that does not automatically 
cease to exist merely because the widow dies. It . 
may come to an end as theresult of proceedings 
taken by the reversioner, or possibly in other ways, 
but it does not automatically cease. Indeed it con- 
tinues until itis putan end to in some regular and 
legal way.” 

Therefore, it seems to me that the plaint- 
iff-respondent was entitled to succeed as 
of right, the defendants not being entitled 
to put him tothe proof that the transfer in 
his favour was effective beyond the life- 
time of the widow. The appellants have 
referred tothe findings arrived at bothin 
the earlier litigation and by the Uourt of 
first instance in this litigation that the 
plaintiff did not establish that his ijara deed 
was for consideration, still less that it was 
for necessity ; and it has been argued that 
on those findings the plaintiff cannot claim 
any higher position than that of a trespasser. 
The answer is that for the reasons abuve 
given, this was a question of fact which the 
defendants in this action were not entitled 
to raise. The findings are mere obiter dicta 
and have no legal consequence. ‘The 
plaintiff was entitled to succeed both on 
the principle that his ostensible title must 
be presumed to be a good title until dis- 
placed by s»me one having a better title 
and on the principle that the alienationt n 
his favour by a Hindu widow is in faci 


good unless and until the nearest rever- 


(8) 45 B 105; 59 Ind. Cas, 480; A I R 1921 Bom. 413; 
22 Bom. L R 1155. 
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sioners electto treat it as not binding on 


them. I would dismiss the appeal with 
costs. Í 


James, J. —I agree. 


D. Appeal dismissed. 


PRIVY COUNCIL 
Appeal from the Allahabad High Court 
November 19, 1936 
Lorp Roonm, Str SHADI LAL AND SIR GEORGE 
RANKIN 
SHAIKH SHUKRULLAH AND OTERRS 
—APPELLANTS 
versus : 
Musammat ZOHRA BIBI AND OTHERS—- 
; RESPONDENTS 

Practice—Privy Council—Compromise affecting 
minors submitted to Privy Council for approval— 
Duty of Courts pointed out. 

Where a compromise which affects the interests 
of minors is proposed and submitted for their Lord- 
ehips’ approval, the Court from which the case comes 
upon appeal should take the matter of the proposed 
‘compromise into consideration and certify to their 
Tordehipe whether in their opinion the proposed 


compromise is or is not inthe interests of the minor 
or minors. 


A. arising out of the decision of Mr. 
Justice Pullan and Mr. Justice Niamat 
Ulleh, in F. C.A No. 295 of 1927, dated May 
26, 1932, reported as 143 Ind. Cas. 230. 

Mr. W. Wallach, for the Appellants. 


Lord Roche.—Their Lordships think 
that in this case they can approve of this 
compromise; but they desire to point out 
the difficulty -in which they are placed in 
determining a matter such as this when 
they are without knowledge of the facts, 
which alone could be obtained by close 
investigation of the case itself. Their 
Lordships desire to intimate that they 
would be obliged if, in cases such as this, 
where a compromise which affects the 
interests of minors is proposed and sub- 
mitted for their Lordships’ approval, the 
Court from which the case comes upon 
appeal would take the matter of the propos- 
ed compromise into consideration and 
certify to their Lordships whether in their 
opinion the proposed compromise is or is not 
in the interests of the minor or minors. 
Their Lordships think that as much 
publicity as ‘possible should be given to 
this- intimation and that in future, when 
there is a case of a similar kind, the parties 
who desire to obtain their Lordships’ 
approval to the proposed compromise should 
ask the Court from which the appeal comes 


4 


to deal with the matter in. accordance with 
their Lordships’ request. 


D o. Compromise approved. 
Solicitors for the Appellants.—Messrs. Hy. 
S. L. Polak & Co. 


ee 


MADRAS HIGH COURT | 
Second Civil Appeal No. 1163 of 1934 
September 2, 1936 
HORWILL, J. 
Tus DHARAPURAM JANOPAKARA `’ 
NIDHI, LTD-—PLAINTIFF—APPELLANT | | 
versus 
K. LAKSHMINARAYANA CHETTIAR— 
_,_ Derenpant— RESPONDENT 

Civil Procedure Code ‘Act V of 1908), O. XXI,r.63— 
Limitation Act (IX of 1903), Sch. I, Art. 144~Adverse 
possession—Order dismissing claim petition, whether 
breaks continuity of adverse posséssion —Dismissal of - 
claim petition—-Subsequent termination of attachment 
—Order of dismissal, whether becomes inoperative— 
Omission to file suit within one year, effect of. 

Where a claim petition ig dismissed but attach- 
ment is subsequently raised and the sale is not — 
completed, the adverse finding on the claim petition 
becomes operative as the mere fact that a suit was 
not filed within a year does not disentitle the 
claimant to raise the same contentions with regard 
to title and possession in subsequent proceedings. It 
is immaterial for this purpose whether the attach- 
ment wasraised within one year ofthe dismissal 


of the claim petition or after the expiry ofone yeer 
from tne date of dismissal, 


Attachment does not operate as a disturbance of 
“possession. Š 


Obiter.—The dismissal of a claim petition . does 
notoperate as a break of adverse possession. Sach 
an order stands ona different footing from symbolical 
delivery or the decision of a survey officer. 
Valayuthan v. Lakskmana (1), Arsamma v. Moidin 
(2), doubted. Kumara Goundan v. Thevaraya 


Reddi (3) and Chet Singh v. Gujar Singh (4), referred 
-to i 


S.C. A against the decree of the Oowrt 
of the Additional Subordinate Judge of 
Coimbatore in A. S. No. 32 of- 1134 prefer- 
red against the decree of the. Court of the 
District, Munsif of Dharapuram im ©O. 8. 
No. 601 of 1931. 

Messrs. T. M. Krishnasamy Ayyar and S. 
Ramachandra. Ayyar, for the Appellant. 

Messrs. V. V. Sreenivasa Ayyangar, V. V. 
-Ramadurai- and Mr. T. R. Armachala, fo 
the Respondents. ; 


Judgment.—The finding of the lower 
Courts is that this: property his been en- 
joyed adversely by the defendant from.a 
time prior to July 9, 1917, ənd that he has, 
therefore, preferred a title to the property 
by adverse possession. In‘ Second Appeal it 
is contended that, by operation of law, pos- 
session was interrupted on July 9, 1917. 

The learned Advocate for the appellant 
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has emphasised that when a symbolical 
delivery is given or where a boundary off- 
cer determine a boundary and an applica- 
tion is not made to a Civil Court within a 
year adverse possession is deemed by law 
tohave been broken. By analogy he con- 
tends that where a Court dismisses a claim 
petition it is not open to the defeated 
“claimant to contend that he was in posses- 
sion on the date of his claim petition. The 
effect of asymbolical delivery or a decision 
of a.survey officer is clearly different from 
that resulting from a mere order of Court. 

In the case of a symbolical delivery, an 
amin actually goes to be disputed proper- 
ty and openly declares that a symbolical 
delivery is given, and the person in pos- 
session and other interested parties are in- 
formed by proclamation and otherwise 
that henceforth a certain person is entitled 
- to the legal possession of the property. A 
somewhat similar procedure is adopted 
under the Surveys and Boundaries Act. The 
learned Advocate for the appellant has ref- 
erred me to Velayuthan v. Lakshmana (1) 
and Arasamma v. Moidin (2), in support of 
his contention. In Velayuthan v. Laksh- 
mana (1), there was an actual adjudication 
under O. XXI, r. 60, or its equivalent 
under the old Code and the Judges held 
that as the aggrieved par'y had not filed 
a suit, it was not open to him to contend 
subsequently either that he had title of 
the property or had been in possession. 
This case was quoted with approval in 
Arasamma v. Moidin (2), where the question 
was, however, different, in that the appli- 
cation was dismissed under the proviso of 
0. XXI, r. 58, because the application was 
unnecessarily delayed. There was, therefore, 
no adjudication on the guestion df posses- 
sion, and it is difficult to follow why the 
claimant ‘whose petition was dismissed had 
by implication an adverse finding on the 
question of possession. Although Velayu- 
than v. Lakshmana (1), was followed with 
approval, it was not discussed and -the 
difference between the two cases was ap- 
parently not noticed. 

Mr. V. V. Srinivasa Ayyangar on behalf 
of the respondent has two sound auswers 
to the arguments adduced on behalf of the 
appellant which make it unnecessary for 
him to canvass, the correctness of Velayu- 
than v. Lakshmana (1) and Arasamma v. 
Moidin (2). The first is that as the sale was 


(1) 8 M 506. - 

(2) 47 M 160;.77 Ind. Oas. 264; (1923) M W N 633; 18 
L wae 45 M L J690; AIR 1924 Mad 111; 33 
MLTL ~ 
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not completed and the attachment was 
subsequently raised, any adverse finding 
on the claim petition became inoperative, 
and that the mere fact that a suit was not 
filed within a year did not disentitle him to 
raise the same contentions with regard to 
title and possession in subsequent proceed- 
ings. If the attachment had been raised 
within a year, then obviously no suit would 
have been necessary ; for the unsuccessful 
claimant would have got what he wanted 
without the necessity of filing a suit. The 
question that arose in Kumara Goundan v. 
Thevaraya Reddi (3), was whether the fact 
that the attachment was raised beyond a 
year made any difference, Ramesam, J., 
says: 

Tho only diference that I can see between the 
two cases (the raising of the attachment within 
one year and the raising beyond one year) is that 
in the former case the unsuccesful claimant who 
waits incurs no risk, as he knows for certain with- 
in one year.that the attachment in execution ofit 
has ceased to exist; and in the latter, he takes a 
risk by not suing, as he cannot be certain thatthe 
attachment will be raised. But Ido not see why, 
when the event on which he takes his change, viz., the 
cessation of the attachment by the payment of the 
decree, or forother reason, happens, he should not 
take advantage of it simply because he took risks in 
so Waiting.” 

Two later cases Chet Singh v. Gujar Singh 
(4) and Bamapada Bandopadhya v. Rama- 
nath Mandal (5), have also been cited. In 
the head-note to Chet Singh v. Gujar Singh 


(4), we find :— 


“The order under O. XXI, r. 63, is conclusive in 
the sense that it cannot be agitated again in the 
execution proceedings in which it was passed unless 
a suit is brought within one year of the date -of 
the order, i.e. that it is conclusive as between the 
claimant and ths decree-hclder who is proceeding 
against property. If, however, the decree-holder 
raises the attachment within a year, obviously.there 
is no reason why the claimant should institute a 
suit to set aside the order as there is no attachment 
in force. It makes no difference if the attachment 
is raised after the termination of one year. It does 
mean that in those proceedings the claimant is runn- 
ing a risk and will be estopped from contesting 
the decree-holder's right to proceed against the pro- 
perty ; butif thadecree-holder does not sell the pro- 
perty and the decree is satisfied otherwise, the fact 
that the attachment was raised more thana year 
after the date of order on the claim, doesnot make 
any difference.” 

Finally, in Bamapada Bandopadpya v. 
Ramanath Mandal (5), the head-note runs :- 

“The conclusiveness ofan order in a claim case 
contemplated by O. XXI, r..63 of the Civil Procedure 
Code, is conditional on the continuance of the exe- 
cution proceedings and the attachment issuing 
therefrom. Consequently, when the orderis made 
onan application under O. XXI, r. 58, dismissing a 

48M LJ 616; 87 Ind. Cas. 636; (1925) M WN 
406; AIR 1925 Mad 1113, 

(4) A IR 1931 Lah 74; 131 Ind. Cas. 225; Ind. Rul 
(1931) Lah 385. 

(5y 46 C W N 146; 165 Ind. Cas, 84,9 RO 340, 
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claim, but the sale itself heldin the execution pro- 
ceedings is set aside and the attachment ipso facto 
comes to an end, a subsequent suit brought beyond 


one year by the claimant fore declaration of his ` 


title isnot barred under Art. 11, Sch. I of the Limi- 
tation Act, and that whether the execution proceed- 
ings come to an end within or beyond one year of 
the date of the order in the claim case” 


It is thus seen that the attachment ceases 
to be effective after it is raised even from 
the date of the attachment itself. And the 
defeated claimant has the same right to put 
forward hisearlier claims as he had at the 
time of filing his claim petition. ‘ 

The second argument is that even if by 
operation of law there was technically a 
legal break in the adverse poseession of 
July 9, 1917, the defendant has in posses- 
sion for 12 years beyond that date, for the 
attachment that is sought to be set aside 
in the present suit did not take place until 
November 8, 1929. It is, however, argued 
for the appellant that the defendant has 
to prove that he got into possession again 
after July 9, 1917, and that in any case it 
must be considered that the defendant was 
not in possession as long as the attachment 
continued. With regard to the 1st objec- 
tion we have the finding of both the lower 
Courts that the defendant was actually in 
possession of this property adversely to the 
plaintiff even before July 9, 1917, and re- 
mained continuously in possession adverse- 
ly to the plaintiff. The effect of the order 
on July 9,.1917, at the most, was to create a 
break. It did not in fact oust the defend- 
ants from possession ; so that the defend- 
ant is entitled to rely on the fact that he 
was in possession adversely to the appellant 
from that date onwards. With regard to 
the second objection, attachment dces not 
operate as a disturbance of possession - 
and there is nc reason why, therefore, it 
should be considered that fhe continuance 
of an attachment after July 9, 1917, should 
be considered as equivalent to an extension 
of the possession which was held technical- 
ly against the defendant on July 9, 1917. 

In any event, therefore, the appellant 
fails dnd his appeal is accordingly dismiss- 
ed with costs. 


A. Appeal dismissed. 
` NAGPUR HIGH COURT l 


Criminal Revision Applicati f 
PE Oa No: 09 af 1994 ~ bahi from December 3, 1930, to December 


“18, 1930, and that before again producing. ` 


April 18, 1936 
GRUER, J. ` 
KALYANMAL-— ACOUSED—A PPLIOANT 
EMPEROR Or, 
—Opp 
Penal Code (Act XLV of IO, a ee beach 


altering date of bahi with intention to convert illegal 
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claim into legal one—Offence — Sentence—Held, fine 
was enough as. accused had a good claim except for 
technical bar of limitation. 
Where the accused realised 
very likely to be an unenforceable one unless he 
altered the date of the bahi, and his intention in 
fact was to convert an illegalor doubtful claim into 
an apparently legal one and altered the dates in the 
ang : 
Held, his action must be held tofbe dishonest and-he. 
was liable to conviction for forgery. Sudarsan Behara 
v. Emperor (1), Kali Dinv. Emperor (2), Queen- 
Empress v. Sheo Dayal (3), Surendra Nath Ghose v. 
Emperor (4) and Sanjiv Ratnappa v. Emperor (5), 
distinguished. * ie ss 


that his claim was | 


Held, also, that as accused had a good claim except ` ~ 


for the technical bar of limitation, the Oourt should ' 


not view his action with the same severity as ifhe ~ 


had attempted to make out a claim for which there ` 
was no basis at all and sentence of imprisonment 
might be remitted and fine imposed. : 

Or. R. App. for revision of the order of the 
Court of the Additional Sessions Judge, Nag- 
pur, dated February 24, 1936, in Criminal 
Appeal No. 15 of 1936 modifying the. order 
of the Court of the Magistrate, First Class, 
Nagpur, dated December 23, 1935, in Ori- 
minal Case No. 174 of 1934. >`. < 

Mr. K. L. Thakur, for the Applicant. 

Mr. W. R. Puranik, for the Opposite 
Party. ve 

Order.—The. applicant Kalyanmal wa 
originally convicted under ss.-465, 471 and 
209 Indian Penal Code. In appeal the convic- 
tion under s. 465 only was maintained 
with the punishment of 9 months’ rigorous 
imprisonment and fine cf Rs. 500. - : : 

The applicant had on December 13, 1933, - 
brought a civil suit on a-sarkat or ticket - 
bahi Ex. P-1. The plaint-stated that the — 
cause of action arose on December 13, 1930, 
on which date the sarkat was executed. 
The date inthe copy of the ticket bahi 
filed with the plaint was December 13, 1930, 
but in heading the date was given as 
December 3, 1930. In both cases. the 
equivalent vernacular date was Margashirsh 
S. 13 1340-Fasli. According to the usual 
procedure this copy was compared with 
the original and certified by the Court 
Reader. Later on the Judge ordered pro- . 
duction ofthe original again when it was 
found that in the heading also the date 
appeared as December 13, 1930. Both the 


“lower Courts have reached the conclusion 


thai the applicant previous to bringing 
his suit altered the date in the body of the 


the original he similarly altered the date in, 


- the heading. ; 


Tt is not disputed that the proper date is 
December 3, 1920, and that such alterations 
have been made but the contention is that ` 
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the applicant had no knowledge of them 
and acted innocently. In viewofthe fact 
that the vernacular dates are correct and 
that the date in the heading was also 
correct when the plaint was filed, it is 
contended that there could have been no 
dishonesty in the matter, but at most 
somebody might have changed 3 into13 in 


order tomake it correspond with the 13- 


of the vernacular date. This explanation 
seems most unlikely, as every one who 
knows anything about dates at all, knows 
that the numbers of the English and verna- 
cular dates are quite different and it is only 
by coincidence if one happens to be the 
same asthe other The prosecution says 
that no doubt tbe forgery was a clumsy 
one and that the forger overlooked the 
date in the heading. He probably thought 
it would be too difficult to change the 
vernacular dates and hoped that the fact 
that they did not correspond to the English 
date would be overlooked. This reasoning 
appears to be natural and much more 
probably than that the applicant could 
have been the victim of some mistake. 
It was obviously the applicant who stood 
to gain by ensuring that the suit was 
within limitation. Even if he does not 
know Marathi, he must understand what 
the figures meant. He himself told the 
petition-writer what the date of the execu- 
tion was. Itis true that there is a men- 
tion in the plaint that there was an agree- 
ment to re-pay within four months but that 
would have to be proved and was evidently 
not relied on as furnishing a fresh date for 
start of limitation. 

Itis now argued that as the original 
ticket bahi does not show the name of 
any shop and as the loan was made in 
applicant's absence he is not responsible. 
In view of the applicant’s conduct, who 
himself took the bahi tothe petition-writer 
and himself has brought the claim on if, 
such a plea cannot be allowed. The circum- 
stances, in my opinion, justified the con- 
clusions of the lower Courts that the ap- 
plicant himself is responsible for the 
alteration and that the reason for making 
it was toensure that the suit would not be 
barred by time. The applicant himself had 
remarked that this was the last day of 
limitation. : 

The further argument is advanced that 
assuming all this to be correct, there is no 
forgery as the alteration was made neither 
fraudulently nor. dishonestly. The lcwer 
Appellate Court has found 
vaguely that there was, as a matter of fact, 
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an agreement ard hence the suit would 
have been in time even if the alteration 
had not been made. Now it is clear from 
the wording of s. 463, Indian Penal Code, 
itself ‘that itis intention which constitutes 
the gist of the offence and it is immaterial 
whether damage, injury or fraud is actually 
caused or not; see Ratanlal'’s Law of Crimes, - 
18th edition, under that section at p. 1,129 
and Gour's Penal Code, 1936 edition, 
s. 5610, p. 1574: Applicant's learned Coun- 
sel, however, relies on certain cases in which 
it wasfound that although documents had 
been tampered with this was not done 
either fraudulently or dishonestly within 
the meaning of these words as defined in 
ss. 24 and 25 of the Indian Penal Code. 
In Sudarsan Behara v. Emperor(1)a 
document was executed and ante-dated. 
It had supplied the place of a previous 
document in similar terms but containing 
some mistake. In Kali Din v. Emperor (2) 
the figure of the year 1282 was changed 
into 1262 under the impression that the 
alteration was necessary so as to have the 
document received in evidence. In Queen- 
Empress v. Sheo Dayal (3) the prisoner 
manufactured 4 receipts in lieu of genuine 
receipts which had been lost. To Surendra 
Nath Ghose v. Emperor (4), the accused 
wrongfully affixed his signature to a 
kabuliyat, not required by law to be 
attested, afterit had been actually execut- 
ed and registered. In Sanjiv Ratnappa v. 
Emperor (5) a Sub-Inspector of Police 
altered his case diary in -order to create 
evidence in his favour. In this last case 
it was held the element of fraud was absent 
as there must be injury orrisk of injury 
to an individual or to the public from the ` 
ect said to constitute forgery. In the 
other cases also cited above it was held 
that the elements of fraud and dishonesty 
were lacking. I think that the present 
case is clearly distinguishable on the facts. 
In the cases above cited the alleged 
wrong-doers had perfectly good claims and 
also believed that they had so. They, 
therefore, did not intend toca'se wrongful 
gain, although they used wrong methods 
to support their claim. But in the present 
case the applicant realised that his claim 

(1) A I R 1927 Pat. 87; 98 Ind. Cas, 111; 27 Cr, L J 
1263; 8 PL T104. - 4 

Q)17A L J 872; 52 Ind. Oas. 61; 20 Cr. L J 

6 7 A 459; A W N 1885, 85; 9 Ind. Jur. 432 

2) 38 O 75; 7 Ind. Cas. 629; 14 O W N 1076; 12 0 L 
J 277; 11 Or. L J 505. 

(5) 56 B 488; 142 Ind. Oas. 386; 34. Bom. L R 1090; 
AIR 1932 Bòm. 545; (1932) Or, Oas. 777; Ind. Rul. 
(1933) Bom. 237; 34 Or. L J 357, 
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was very likely to be an unenforceable 
one unless he altered the date of the bahi. 
His. intention in fact was to convert an 
illegal or doubtful claim into an apparent- 
ly legalone. Such action must be held to 
be ‘dishonest as defined in the Code. I 
must, therefore, find that the conviction for 
forgery is correct. 

‘As for the sentence I think that the lower 
Courts have taken an unduly serious view. 
After all the applicant seems to have had a 
good claim except for the technical bar of 
limitation. I should not view ‘his action 
with the same severity as if he had attempt- 
ed to make out a claim for which there was 
no basis at.all. Section 465, Indian Penal 
Ocde, allows the alternative punishment of 
fine. In the present case the conviction 
itself must carry disgrace and I think it 
will be sufficient punishment if I remit 
the sentence of imprisonment and impose 
a fine of Rs. 200. it is, therefore, ordered 
accordingly. 

A. Order accordingly. 





PATNA HIGH COURT 
Civil Appeal No. 87 of 1930 
December 11, 1935 f 
COURTNEY-TERRELL, C. J. AND SAUNDERS, J. 
NARAYAN PRASAD PANDA—PLAINTIFR— 
APPELLANT 


versus 
Sreemati ADARMANT DASI AND OTHERS 
DEFENDANTS—RESPONDENTS 

Adverse possession—Suit on mortgage—Purchaser 
of part of mortgaged property during pendency of 
suit—Mortgagee getting decree—Sale—Mortgagee 
purehasing property— Delivery of possession given— 

urchaser still under possession—Purchaser record- 
ed proprietor~Suit by mortgagee against him 
Period of 12 years, when runs—Held limitation 
started from date of delivery of possession to mort- 
gagee and not from date of judgment and decree in 
his favour. 

During the pendency of a mortgage suit by the 
mortgagee, another person purchased a share of the 
mortgaged property. Mortgagee who obtained a 
decree purchased the property in the sale sheld in 
pursuance of the decree. After delivery of the pos- 
session the purchaser continued’ in possession. Sub- 
sequently the purchaser was also recorded us 
proprietor of the property. The mortgagee 
was driven to a civil suit against the. purchaser 
which was filed within 12 years from the date of 
the delivery of possession but beyond 12years from 
the date of judgment and decree: , 

Held, that time ran from the date when the 
plaintiff was put in ‘possession and the~suit was, 
therefore, within time. Ram Prasad Ojha v. Bind- 
eshwart Prasad Sinha (1), followed. Narain Das =, 
Lalta Prasad-(2), dissented from. í 

C. A. from, appellate decree of the 
Additional District Judge, Cuttack, dated 
March 31, 1930. - i 


NARAYAN PRASAD. PANDA 2. ADARMANI DASI 


(PAT.) 1661C 


Mr. L. K. Das Gupta, for the Appellant. ` 

Messrs. S. C.Chatterji and A. S. Khan, 
for the Respondents. | 

Courtney-Terrell, C. J.—This second 
appeal arises out of.a suit which was insti- . 
tuted on January 29, 1927, by the plaintiff 
to recover from defendant No. 1 two pies 
share of Taluk Panpur, Tauzi’ No. 891, in 
the Balasore Collectorate. The suit was also 
for 12 karants odd share from defendant 
No. 2. The trial Court decreed the suit as. 
against both defendants. Defendant No. 1 
alone appealed to ‘the District Judge, and 
it is with her case alone that we are con- 
cerned. The lower Appellate Court held 
that the suit against defendant No 1 
was barred by limitation. 

The facts are simple. The property 
originally belonged to one Kailash Chandra 
Kar, and in 1897, he mortgaged it to the 
plaintiff. In 1903 the plaintiff sued for a 
decree for sale on the mortgage, and in 
1904, while the suit was pending, defend- 
ant No. 1 purchased the two pies share 
from the mortgagor Kailash Chandra Kar 
who was the owner of the. equity of re- 
demption. The purchaser, therefore, was 
bound by the doctrine of lis pendens. In 
1909 there was u preliminary decree in the 
mortgage suit, and in 1910 there was a final 
decree for the sale of the mortgaged pro- 
perty. On December 1€, 1911, the auction 
sale took place and the plaintiff purchased 
in the execution and on January 18, 1912, 
the sale was made absolute. On Janu- 
ary 29,1915, the plaintiff got delivery of 
possession. The suit was begun on Janu- 
ary 29, 1927, exactly 12 years after the 
delivery of possession. The dispute between 
the parties came to a head by reason of 
the. application of the plaintiff to register . 
his name in the Land Registration Depart- ` 
ment. He was registered as proprietor 
in 1920-21, and on June 23, 1922, defend- 
ant No.1 applied to be registered as the 
proprietor of the two pies.share which she 
had purchased in 1904. The result of that 
proceeding was that she was: so registered 
in accordance with her petition, and the 
Plaintiff's name wasexpunged from the re- 
gisler of proprietors and accordingly he 
has been driven to the Civil Court. 

It is contended om behalf of defendant 
No. 1 and it was held by the lower Appel- 
late Court that the possession of defendant 
Ne. 1 became adverse to the plaintiff from 
the date of the confirmation of the sale on 
January 18,1912, on ground that the plaint- 
iff might-have applied for immediate posses- 
sion and did not doso and that the suit 
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is, therefore, brought more than 12 years. 
after the date when the plaintiff was en- 
titled to possession. On the other hand, it 
is contended on behalf of the plaintiff that 
he did not get delivery from the Court until 
January 29, 1915, and that his suit being 
brought within 12 years is in time. The 
matter of when the adverse possession be- 
gins in cireumstances of this kind has al- 
ready been decided by a Bench of this 
Court in Ram Prasad Ojha v. Bindeshwari 
Prasad Sinha (1). The judgment of Noor, 
J, in that case is very clear, and dealing 
with a purchaser lis pendens he observed as 
follows : 

“His position is no better than that of the mort- 
gagor; he obtained the right, title and interest of 
the mortgagor subsequent to the passing of the 
mortgage-decree and, therefore, he was hound by 
the decree, the sale and the delivery of possession. 

Now when once the Court put the . plaintiff's 
predecessor-in-interest in possession of the property 
and the defendant continued in possession of it in 
spite of this delivery of possession, it is then and 
then only that the possession of the defendant be- 
comes adverse.” 

I would venture respectfully toagree en- 
tirely with the reasoning of the decision, 
and in the course of this case, the authority 
which was cited by the lower Appellate 
Court was considered. The learned Judge 
of the lower Appellate Court felt himself 
bound by a decision of the Allahabad High 
Court in Narain Das v. Lalta Prasad (2). 
The Bench of this Court, which decided 
the casereported in Ram Prasad Ojha v. 
Bindeshwari Prasad (1), considered and 
disagreed with the judgment of the Allah- 
abad High Court. We are bound by the de- 
cision of our own Court especially having 
regard to the fact that, speaking for my- 
self, I think, the judgment of the learned 
Judges who decided the Patna case was 
correct. On this ground it is clear that 
the suit is not barred by limitation. The 
judgment of the lower Appellate Court 
must be set aside and the judgment and 
the decree of the trial Court restored with 
costs throughout against defendant No. 1.. 

Saunders, J.—I agree. 

D. Appeal allowed. 

(1) 11 Pat, “65; AIR 1932 Pat. 145; 142' Ind. Cas. 
246; 13 PL T 121; Ind, Rul. (1933) Pat. 132. 

(2) 21 A 289; 1899 A W N 56. 
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MADRAS HIGH COURT 
Original Side Appeal No. 1 of 1936 
August 6, 1936 
VENKATASUBBA Rao, Orra. C. J. AND 
HoRWILLI, J. 

AGA MIRZA NASARALI KHOYEE AND 
CoMPANy—PLAINTIFF—A ppELLANT 
VETSUS 
GORDON WOODROFFE anp Company 
. (MADRAS), Lrp.—Derenpants— 
RESPONDENTS 

Sale of Goods Act (fII of 1930), s. 16 
—Sale of goods by description—Stipulation that goods 
shall be of fair average quality and shall be pagsed 
by buyer as such—Goods examined and passed by 
buyer—Subsequent discovery of defect— Buyer's right 
to sue for damages—Construction of contract - “Mer- 
chantable,” meaning of —Latent and patent defect. 

A contract for sale of skins contained a stipula- 
tion that the skins shall be of fair average quality 
of description and be passed by the buyers as such, 
The goods were passed by the buyers but sub- 
sequently it was discovered that they were defective, 
In asuit by the seller for the price, the ‘buyers 
claimed damages on the ground that the sking 
supplied did not fulfil the description of the con- 
tract: 

Held; that the addition of the provision as to 
inspection by the buyers did not reduce the im- 
portance of the independent undertaking as to the 
quality and the buyers were not precluded from 
claiming damages by having inspected and accepted 
the goods. i 

The word ‘merchantable’ in s. 16 (2) of the Sale 
of Goods Act, does not mean merely marketable or 
saleable but it is a relative term, the test being 
‘are the goods merchantable or not under the 
particular description in the contract.’ 

The proviso tos, 16 (2) protects the seller only 
from such defects as are apparent on reasonable exa- 
mination and, therefore, the fact thatthe buyer 
had examined the goods does not extinguish the 
liability of the seller for defects which are not:patent 
or discoverable on examination. 

An express condition that the goods shall be of 
fair average quality is inconsistent with the con- 
dition arising by implication that although the goods 
are warranted merchantable discoverable defects are 
excluded. Such an express condition gives the 
purchaser a higher right than he would possess 
under a contract where the term would be merely: 
im plied in law. 

Where the buyer elects oris compelled to treat 
any breach of a condition as a breach of warranty, 
though he is not entitled to rejct the goods, he has 
a right to sue the seller for damages, 

O. S. A. from the judgment and decree of 
Mr. Justice Mockett, dated October 30 and 
November 15, 1935, and passed in-exercise 
of the Ordinary Original ‘Civil Jurisdiction. 
of the High Court in C. S. No. 325 of 1939. 

Mr. V. Radhakrishnayya, for the Appel- 
lant. 

Mr. S. Doraiswami Aiyar, for the Res- 
pondents. 

Venkatasubba Rao, Offg. C. J.—On 
the important questions of law relating 
to the sale of goods which this 
appeal raises, able arguments have been 
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addressed to us by the Counsel on 
both sides. The suit has been brought for 
the price of certain skins sold and the 
defendants have counter-claimed for 
damages on the ground that the goods 
supplied do not fulfil the description in the 
contract. The plaintiff against whom 
damages have been awarded by the learned 
Trial Judge, has filed this appeal.. 

The contract is obviously not for sale 
of specific goods and this has been conced- 
ed by Mr. Radhakrishnayya for the appel- 
lant. We must, therefore, proceed upon 
the footing that the sale was by descrip- 
tion and that the contract is governed by 
s. 16 of the Indian Sale of Goods Act. The 
first question that arises is, woat is the 
effect of the stipulation in the contract that 
runs thus: f 

“To be fair average quality of description and 
to be passed by Messrs. Gordon Woodroffe and Co., 
Ltd., Madras, as such?” 

In other words, does it, upon a true 
construction, mean that if the goods are 
passed by Messrs. Gordon Woodroffe & 

. Co., there is an end to the matter, or, does 
the clause impose a further condition, 
namely, that the goods should in addition 
be of the quality mentioned? The case 
which both sides have strongly relied upon, 
is Bird v. Smith (1). The contract there 
was for sale of iron rails: 

“to be inspected and certified as then agreed upon 
between the parties and to be equal in quality to 
any rails made in Staffordshire”. 


It was urged there, as here, that the 
goods had been inspected before delivery 
and thereupon approved and accepted in 
performance of the agreement. It was held 
that this was a bad plea, as being no 
complete answer to the declaration. Lord 
Denman, C. J., who delivered the judgment 
of the Court, declares that there were two 
stipulations, each being in its terms dis- 
tinct, in other words, thatin addition to 
the provision for inspection and approval, 
there was an absolute warranty for quality 
to guard against defects which inspection 
could not discover. The position in the 
present contract is very similar, indeed; 
the only difference is, that the order of 
the. terms- is reversed Here the first term 
related tothe quality, the second to the 
inspection ; whereas in the case cited, 
after the: stipulation for inspection 
and approval, came the undertaking as 
to the quality. The question is ultimately 
one of construction and as observed in 


(1) (1848) 12 Q B D 786; 17 LJQB 309; 12 Jur. 


916; 116 E R 1065. 
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Bigge v, Parkinson (2), if it could be 
gethered from the contract that the articles 
were to be supplied tv the satisfaction of 
the buyers or their agents, so that they 

were to be the sole Judges whether the 

articles answered the description or not, 

such an undertaking would he inconsistent 

with the absolute condition implied by 

the law. On the facts of. that case, the 

ccotention by the defendant that the 

express condition in the contract excluded 

any implied condition, was overruled. 
M Clelland v. Stewart (3), strongly relied 
upon by Mr. Radhakrishnayya, is -dis-’ 
tinguishable and does not contravene the 

ptinciple enunciated in Bigge v Parkinson 
(2). Turning to the clause in question, to 
construe it reasonable, we must give effect 

to what must be regarded the decisive 

word,‘and’, occurring in it, the superadding 

of the provision as to inspection does not 

reduce the importance of the independent 

undertaking as to the quality. 

In support of the contention that the 
goods having been passed by the buyers, 
they could no longer rely upon any defect 
later discovered in regard to the quality, 
another argument is put forward, namely, 
that the clause should not be so construed 
aE to cast too heavy a burden on the 
vendor. The argument is put thus: the 
contract of sale being conditional on the 
goods being approved by the buyers, they 
are constituted, as it were, judges in their 
own cause; that is onerous enough; why 
stould the Court further so construe the 
ccntract as to superadd to this term, the 
absolute condition as to quality? But as 
observed by Cockburn, C. J., in Stadhard v. 
Lee (4): 

“The duty of the Court in such cases is to as- 
certain and give effect to the intention of the 
parties as evidenced by theagreement; and though, 
where the language of the contract will admit of 


it, ib should be presumed, that the parties meant 
only what was reasonable, yet if the terms are 


‘clear and unambiguous, the Court is bound to give 


them effect without stopping to consider how far 
they may be reasonable or not.” i 
(Benjamin on Sale, 7th Edition, p. 605). 
Mr. Radhakrishnayya next contends that 
this contract should be considered with 
reference to the surrounding circumstances. 
But in the case of a document which is 
plain and unambiguous, the intention of the 
parties should be gathered from the 


language of the document itself. 
(2) (1862) : H& N 955; 158 E R 758; 31 L J Ex. 201; 
8 Jur. (N 8) 1014;7 LTN S$ 92; 10 W R 349; 126 R R 


(3) 1883) 12 L R Ir 125. 
(4) 1863) 3B & S 364; 32 1.3 O B75;9 Jur. (N. 8.) 
9C8;7 L Tin. 8.) 815; 11 WR 361; 129 R R 357, 
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Then comes the question as to the quality 
of the goods supplied, which must be con- 
sidered in two aspects. First, if 8. 16 (2) 
applies and there is an implied condition 
that the goods shall-be of merchantable 
quality, was that condition complied with?; 
secondly, if the express provision in the 
contract “to be fair average quality” should 
prevail, did the goods answer that descrip- 
tion? On the evidence on the record, our 
finding on this point must be against the 
plaintiff, the vendor. There has been some 
dispute cs to the meaning of the word 
“merchantable” occurring in the Sale of 
Goods Act. It is not sufficient that the, 
goods are marketable or saleable (that is 
no doubt the dictionary meaning of the 
word), for, in the statutory sense the 
significance ‘of the word “merchantable” is 
relative. the test being, are the goods 
merchantable or not under the parlicular 
descrip‘ion in the contract? The same idea 
may be expressed differently by stating that 
the term that the gcods shall he of merchant- 
able quality is fulfilled when ‘they do not 
differ from the normal quality of the describ- 
ed goods, including under the term “quality” 
the state or conditicn as required by the 
contract. (See Drummond v. Van Ingen 
(5), Grant v. Australian Knitting Mills (6), 
Bristol Tramways Co. v. Fiat Motors (7), 
Jackson v. Rotax Motor & Cycles Co. (8), 
Sumner Permin & Co., v. Webb & Co. (9). 

The appellant’s Counsel then contends 
that the defects such as they were, were 
patent or discoverable defects and that 
the proviso to s.16 (2) which, he urges 
governs the contract, protects the seller. 
He relies upon. certain passages in Mr. 
Cook's deposition and at first sight they 
seem tosupport him. But if his evidence 
is read asa whole and critically examined, 
it shows beyond doubt, that the true con- 
dition of the skins could not have been 
ascertained at Madras by such examination 
as dry salted skins are generally subject- 
ed to. There is one circumstance which 
places the. matter beyond doubt. When 
the skins were first imspected at Northamp- 
tion, Mr. Cook-not only approved the goods 
but complimented Mr. Taylor on their 
excellent quality. (This incidentally dis- 


(5) (1887) 12° App. Oas. 284; 56 L J Q B 563; 57 L T 
336 W R 20, > ‘ 


(6) (1936) A O 85 at p. 100. 

(7) (1910) 2K B 831 at pp 810 & 241; IL JK B 
1107; 103 L T 443; 26 T L R 629. 
ua 2K B 937 atp. 945; 80 L-J K B 38; 103 

(9) (1922) 1 K B 55; 91 LJ K B 228; 126 LT 294; 
27 Com. Oas, 105; 66 SJ 74; 38 T LR 45. 
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proves the theory that the skins became 
deteriorated after they had been taken . 
delivery of at Madras and before they 
reached England).. What then emerges 
from the evidence of the . various 
witnesses, through which we have 
heen carefullv taken ? No reasonable exa- 
mination of the skins in their dry 
salted” state could have revealed the 
defects; only when the skins were “put 
into work,” i. e., “put into water”, was 
their true condition discovered. On the 
question asto what are discoverable as 
distinguished from latent defects the 
decision ofthe House of Lordsin Drum- 
mond v. Van Ingen (5) already cited, con- 
tains a valuable pronouncement. As Lord 
Herchell observes, the implied warranty 
will be excluded as regards any defects 
which a buyer of ordinary diligence and 
experience would have detected by “due 
diligence in the use of all ordinary and 
usual means”—-What is due diligence, de- 
pending upon the circumstances (p.‘294*). If 
merchants possessed of ordinary skill, 
using duecare and diligence, would not 
have thought of the existence of the parti- 
cular defect which gives rise to the action, 
such a defect would be a latent or. hidden 
one as distinguished from a patent defect 
see Lord Macnaghten p. 297*). Clause ` 
2of s. 16 and the proviso thereto run 
thus: — : < 
“Where goods are bought by description from a 
seller who deals in goods of that description 
(whether he is the manufacturer or producer or not), 
there isan implied condition that the goods shall 
be of merchantable quality: : 
Provided that, if the buyer has examined the 
goods, there shall be no implied condition ag 


regards defects which such examination ought to 
have revealed.” h 

The language of this proviso may be 
usefully compared with s. 17 which deals 
with sale by sample. That enacts: 

“In the case ofa contract for sale by sample there 
isan implied condition that the goods shall be 
free from any defect, rendering them unmerchantable, 
which would not be apparent on reasonable examina- 
tion of the samplé. Section 17 (2) (c)”. 


Though these two clauses are worded 
differently, there can be little doubt that 
they are intended to convey the same 
meaning; in other words, the defects con- 
templated in s. 16 are those “apparent 
on reasonable examination” within the 
meaning of s. 17 in this connection, we 
must observe that Lord Herchell, while 
dealing with implied condition as to, any 
defects, makes no distinclion between in- 
spection of bulk or of sample, although. in 








*Page of 11887) 12 A. O,—[Hd.] 
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the case under discussion the sale was by 
sample (see p. 294*). Then again, in Grant v. 
Australian Knitting Mills (6) to which we 
have already referred, the sale was not by 
sample, but yet Lord Wright, delivering 
the judgment of the Judicial Committee, 
in dealing with the question of patent 
defects uses language, which more or less 
oceur in the section, relating to sale by 
sample {see p. 1007). On the question as to 
what are discoverable defects, these two 
decisions, one of the House of Lords. and 
the other of the Judicial Committee, are of 
binding authority and it is unnecessary to 
enquire whether a different principle has 
been laid down in the cases relied on by 
Mr. Rachakrishnayya, namely, (1) Thorne tt 
v. Bears & Sons (10) and (2) Pennock Bros. 
v. Lewis & Peat, Ltd. (1145. 

This brings us to the question, what is 
the effect of s. 16 (2) read along with the 
proviso? As Mr. Doraiswami Ayyar cor.- 
tends, the combined effect of the clause 
and the proviso is, that the implied con- 
dition . extends to merchantability less 
patent defects. From our finding that the 
defects in the present case were not patent 
or discoverable, the conclusion follows that 
the seller, who under the section is answer- 
able from latent defects, remains liable. 
Granting then that s. 16 (2) applies, we 
must hold that the defendants are bound to 
succeed. 

Mr. Doraiswami Ayyar urges in the al- 
ternative (thereby taking a higher stand), 
relying on the clause extracted -above, that 
here is an express condition as to quality 
and that being so, it is vumnecessary to 
invokes. 1642). In our opinion, this con- 
tention also is well founded. Section 16 
(4) reads thus:— 


ic 


‘An express warranty or condition does not 
negatives warranty or condition implied by this 
Act unless inconsistent therewith”. 

Now, what is the express condition here 
—that the goods shall be of “fair average 
quality”. That clearly is inconsistent with 
the condition arising by implication, 
namely, that although the goods are war- 
ranted merchantable, discoverable defects 
are excluded. The position, therefore, 
comes to this, that the express condition 
givesthe purchaser a higher right than 
he -would possess under a contract where 
the term would be merely implied in law. 

(10) (1919) 1 K B 486; 88 L J K B 684; 120 L T 570; 
24 Com. Oas. 133. 

(11) 1923) 1 K B 690; 92 L J K B 695; 129 L T 320; 
28 Com. Oas. 210; 67S J 501; 39 T L R 212. 


*Page af aaao 12 A. ©.—[Ed.] 
tPage of (1936) A. C.—[Ed.] 
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The next step in the argument is, that 
the buyer might treat the condition us a 
warranty, a breach of which would give 
rise to a claim for damages, although he 
would be precluded from rejecting the 
goods. That is, Mr. Doraiswami Ayyar 
urges, what has precisely happened here. 
The provisions of law relevant to this argu- 
ment aress 12,13, 42 and 59 of the Indian 
Sale of Goods Act. The quality warranted 
being part cf the description of the goods 
the term in question becomes a condition 
under s. 12. Next it follows from s. 13 
that. when the buyer has accepted the 
goods, he can treat the breach of a condi- 
tion only as a breach of warranty. Jn 
the present case the defendants accepted. 
the goods within the meaning of s. 42, for 
after the skins had been delivered to them 
they “put them into work” and act inconsis- 
tent with the ownership of the seller. 
Now comes s. 59 the last of the four sec- 
tions to which we have referred. Where 
the buyer elects or is compelled as here, 
to treat any breach of a condition as a 
breach of warranty though he is not entitl- 
ed to reject the goods, he has a right to 
sue the seller for damages. It is this right 
which by the counter-claim the defendants 
are seeking to enforce. They are entitled 
to doso andon this ground also our judg- 
ment must be for the defendanta. 

As to the measure of damages, out of 
18,000 skins supplied, 3,920 were found 
tainted. 1,483 of these were perfectly worth- 
less and no question arises. As to the 
balance, the only question is, were the 
defendantsin the cireumstances bound to 
sell them by auction for estimating the loss ?,. 
When the skins were “put into work”, the 
salt would no longer be there to arrest the. 
putrefaction. How could one reasonably 
expect ihat such skins would find a 
market? In the circumstances, though 
the evidence on the point is some- 
what.obscure and unsatisfactory, we are 
not prepared to differ from the learned 
trial Judge. 

As to the costs of the action, the question 
is not what weconsider right, but whether 
there are grounds to justify our interfering 
with the learned Judge’s discretion. There 
is something to be said, as the appellant's 
Counsel urges, against the conduct of 
Messrs. Gordon Woodroffe & Go It was 
their servant who, by agreement, was 
employed by the plaintiff to cure the skins. 
Again, the case is one of a string of .con- 
tracts and much of the trouble has arisen . 
by reason of their having wrongly repre- 
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sented to their buyers that the skins were 
of their “own cure”. In spite of these 
facts, we donot feel that we ought to dis- 
turb the trial Judge's order. 

_- In the result, the appeal fails and is dis- 
missed with costs. 

The memorandum of objections is not 


pressed and. is likewise dismissed with 
costs. 


Ae i Appeal dismissed. 


PATNA HIGH COURT. 
Civil Review No. 13 of 1935 
January 23, 1936 
MAOPHERSON AND JAMES, JJ. 

Rai BRINDABAN PRASAD—PETITIONEE 

versus’ 
Rai BANKU BIHARI MITRA AND OTHERS— 
OFPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), O. XLVII, 
r. 1—Suit for recovery of bhaoli rent on basis of 
takhmina papers—Payment in full alleged in defence 
~—~Court not insisting on plaintiff to produce village 
papers—Suit decreed in full—Appeal and second 
appeal by defendant dismissed—~Village papers, sub- 
sequently produced by defendant in support of his 
contention alleging they could not be produced in 
spite of due diligence, due to plaintiff's conduct — 
Review granted—Suit held instituted without reason- 
able cause— Defendant awarded damages under 
s. 40, Bengal Tenancy Act—Duty of Court in such 
cases pointed out. 

A landlord instituted a suit against his raiyat for 
recovery of bhaoli rentfor a period of years, The 
suit was based on takhmina papers showing an 
estimate of the share of the landlord in the grain 
produced. The defence was substantially payment 
in full and that the suit had been maliciously 
brought because the raiyat had refused to pay nakdi 
rent at Rs. 10 per bigha and was ready tu apply for 
commutation of the rent under s.40, Bengal Tenancy 
Act. It was urged that the takhmina papers were 
forged. An excuse was given on behalf of the 
plaintifis that certain papers were not available as 
they had been sent tothe trustees in another place 
and the Court did not insist upon production 
though they were required by the defendant. The 
Munsif held that in the absence of receipts payment 
had not been proved and that the demand for com- 
mutation at Rs. 10 per bigha had not heen establish- 
ed. The defendant went in second appeal which 
was dismissed on technical grounds. Afterthe dis- 
posal of the appeal he had secured new and impor- 
tant evidence which owing fo the conduct of the 
plaintifs could not in spite of due diligence be 
available to him at the trial, namely: a copyof the 
actual batai khasra and danabandi papers : 

Held, that the review could be granted, The suit 
having been instituted without reasonable and prob- 
able cause, the defendant was entitled under the 
provisions of s. 68 (2), Bengal ‘Tenancy Act, to 
damages of twenty-five per cent. of the whole amount 
claimed : i 

Held, further, that an unwholesome practice has pre- 
vailed fairly generally of failing to grant receipts 
promptly, if at all, for produce rent and then suing 
for the rent paid if the raiyat seemed to be what 
the landlord chose to regard as “ recalcitrant” or 
contemplated an application under s. 40, Bengal 
Tenancy Act. The scope of the practice will become 
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attenuated under the-amendment reducing the limita- 


tion for suits claiming produce rent. [p. 321, cols, 
1&2] cape 


C. R. in Second Appeal No. 150 of 1932, 
and reported as 153 Ind. Cas. 1031. 

Messrs. Sarjoo Prasad and Chaudhry 
Mathura Prashad, for the Petitioner. 

Messrs. S. M. Mullick and S. K. Mitra, for 
Opposite Parties. 

Macpherson, J.—This is an application 
under s. 151 and O. XLVII, r. 1, Civil Proce- 
dure Code, in respect of our decision in Brin- 
daban Prasad v. Banku Behari Mitra (1) 
which arose out of suit No. 2661 of 1929 
instituted by the landlord Rajoi against the 
applicant Brindaban Prasad, raiyat of khata 
No. 60, for recovery of bhaoli rent in 
respect of the years 1325 and 1336 F'asli. The 
plaint in that suit is signed by Jadunath 
Majumdar, mukhtar-am on behalf of the 
plaintiffs. Sailendra Nath Bose, trustee to 
the estate of Rai Banku Bihari Mitra, and 
Rai Biman Bihari Mitra. While the suit 
was pending Rai Banku Bihari Mitra and his 
wife were substituted for his trustee. The 
claim is Rs. 1,588-7-9 being Rs. 1,510-12-6 
on account of price of grain forming the 
landlord’s share according to the takhmina 
(eye-estimate) sheet and Rs. 377-11-3 on 
account of damages, with costs and interest 
and other reliefs, and the plaint sets out 
that “in 1335 and 1936 Fasli the defendant 
grew paddy and rabi crops specified below 
on the bhaoli kasht lands” and appropriat- 
ed the hakimi or landlord's share; that 
there being no alternative a takhmina of 
the crops produced was prepared on -behalf 
of the plaintiffs in every year and in every 
season and the takhmina sheet and a hisab 
or account of the price of the crops were 
filed as part of the plaint. The holding 
was stated to be 57 bighas 5kathas 10 
dhurs held on the bhaoli batai system and 
to produce paddy and rabi. The takhmina 
papers show 23 bighas, 12 kathas 8 dhursin 
19 plots as producing paddy at varying 
rates with a total of 390 maunds 123 seers in 
1355 and the same area in 20 plots (No. 935 
being introduced in different ink) as pro- 
ducing 512 maunds odd in 1336 and are 
signed by Sheobhajanlal-mohurrir, Nand- 
kumar Singh jamadar and Deoki Singh 
gomasta, while those for rabi are similarly 
signed and show an aggregale area of 33 
bighas 13 kathas 2 dhurs yielding a crop of 
207 maunds oddin 1335 and 256 maunds 
in 1336. The hisabs are signed by Sheobha- 
janlal and Deoki Singh. 

The defence was substantially payment 


(1) A IR 1935 Pat. 144; 153 Ind. ‘Gas, 1031; 14 Pat, 
352; 7 R P 395. ; 
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in full and that the suit had been malicious- 
ly brought because the raiyat had refused 
to pay nakdi rent at Rs. 10 per bigha and 
was ready to apply for commutation of the 
rent unders. 40, Bengal Tenancy Act. It 
was urged that the takhmina papers were 
forged and that paddy was produced at 4 
or 5 maunds kham and rabiat 24 maunds 
kham per bigha and that the paddy lands 
produced only one crop and rabi only was 
produced in the rabi lands. The defendant 
also complained that a Commissioner had 
been sent to the lands at the instance of 
the plaintiff without his knowledge. Further 
points were taken later in an additional 
written statement filed after the amendment 
of the plaint, among them that the sub- 
stituted landlords were not entitled to the 
land as their name was not registered under 
the Land Registration Act. To give evi- 
dence of the quantity of preduce the de- 
,fendant had on July 4. and on 22, 1930, 
called for the production of the village 
papers from the beginning of 1922 to 1337 
Fasli receipt books, siahas, both produce and 
money rent, khasra batai, jamabandi, 
jamakharch. and sudkars of Rajoi. An 
excuse was given on behalf of the plain- 
tiffs that the papers were not available as 
they had been sent to the trustees in 
Chapra which could not possibly have been 
true in respect of most of them) and the 
Court did not insist upon production. The 
only witness examined on behalf of the 
plaintiffs was Deoki Singh who admitted 
that the batai khasras of his time were at 
the kachahri of the plaintiffs. He further 
deposed that he was gomasta from’ 133) 
and rents were due jor 1335 and 1336, that 
the takhmina of the produce was made by 
himself and Sheobhajanlal who wrote the 
takhmina and hisabs and danabandi papers 
filed by the plaintiffs which the witness 
proved,. that no payment had been made 
and that receipts were granted on payment 
of rent, and he further stated that no tenant 
had divided the’ produce tohim in 1335 
and 1336. Three witnesses were examined 
in support of the defence case and in 
particular one of them deposed that he had 
gone to-fetch the receipts for the produce 
divided in 1335 and for that divided in 
1336 which had been delayed by the gomasta 
on theexcuse that the receipt book had not 
come from the head office at Sundarganj 
and.he was twice put off. 

‘The Munsif held that in the absence of 
receipts payment had not been proved and 
that the demand for commutation at Rs. 10 
per bigha had not been established. As to 
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the produce he did not rely upon the Plea- 
der Commissioner but taking the rates 
shown in receipts of previous years, he al- 
lowed paddy at 10 maunds kachha and rabi 
at 24 maunds kackha per bigha with the 
deduction for wages and the addition for 
cess and with damages at 125 per cent. The 
appeal by the defendants was dismissed, 
but in the plaintiff's appeal the Subordinate 
Judge enhanced the rates to 13 maunds 
per bigha of paddy and to 5 maunds of rabi 
with | maund of linseed per bigha of rabi 
on the basisof the Commissioner's report 
without considering the defence evidence 
that no notice had ever been given to the 
defence of his crop-cutting experiment. A 
second appeal was preferred but it could 
only be argued on the question whether by 
reason of the provisions of s. 78, Land 
Registration Act, 1876, the Court was pre- 
cluded from passing a decree in favour of 
the plaintiff and it was dismissed. After 
the dismissal of the second appeal the de- 
fendant brought to the notice of this Court 
that he had argued before the Subordinate 
Judge that the papers of the plaintiffs which 
he had called for and which were not pro- 
duced, would have shown the quantity of 
the crops and division of them, and he 
claimed that his statement as to the 
quantity of produce should be accepted as 
in his memorandum of second appeal to 
the High Court he had set out the grounds 
Nos. (3) and (5): j 

“(3) For that the lower Appellate Court has 
erred in law in fixing un average rate of produce 
on surmise, particularly when ‘the village papers 
have been kept back and the decree if any could 
be passed according to the defendant's admission 
(5). For that the Court below ought to have drawn 
an adverse inference against the plaintiffs on the 
non-production of their village papers especially 


when they were not the recorded proprietors and 
when even the real patwurt was not examined by 


them. 

He further set out that alter the dis- 
posal of ihe appeal he had secured new and 
import:nt evidence on the above points 
which owing to the conduct of the plaintiffs 
could not in spite of due diligence be 
available to him at the trial, namely a copy 
of the actual batai khasra for 1335. and 
danabandi papers for the rabi crop of 1335 
and for both erops of 1336 Fasli in respect 
of appellanis holding. The khasras for 
the years 1328, 1330, 1333, 1335 and 1336 
Fasli had, it was averred, actually been filed 
by the landlord in rent suit No. 838 of 1933 
against Sheosaran Teli out of whom rent 
appeal No. 181 of 1934 arose and appellant 
heard of them and took copy. In the copy 
the khasra batai for the paddy of 1835 in 


1957 


respect of the plaintiffs’ holding No. 60 
(it isshown by mistake as No. 70 but is 
really No. 60 asthe plot numbers tally) 
purports to be in the jurisdiction of Deoki 
Singh gomasta. and shows 23 bighas 8 kathas 
1 dhur in 20 plots (including plot No. 935) as 
having produced 191 maunds of paddy or 
an average of about a little over 8 maunds 
per bigha, giving, after deduction of 10 per 
cent. for wages, and the addition of road 
cess, a landlord's share of 88 maunds 33 seers 
8 chhataks exclusive of neg. The whole is 
signed by Deoki Singh gomusta and the 
patwari Bhairo Lal and is initialled by the 
inspector. The contention of appellant is 
that he used due diligence and that if the 
batai khasra for the paddy crop of 1335 
and danabandi papers for the rabi crop of 
1335 and for both paddy and rabi crops of 
1336 be now taken into evidence and con- 
sidered by this Court, the Court must 
- arrive at a different conclusion, since these 
papers establish the division of the paddy 
in 1335 anda much lower out-turn at all 
times as well as the fact that the plaintiffs’ 
papers were forged. Appellant claimed 
that the suit ought to be dismissed’, with 
costs. , : 
Upon the application for review being 
admittsd a counter-affidavit was filed by 
the same Deoki Singh on behalf of the 
landlords. It entirely fails to give any 
explanation of the quantities shown in 
the batai khasra or to give any reason for 
the failure to produce the village papers 
in the trial Court. The deponent denies 
that batai took place, pointing to the fact 
. that whereas appellants had receipts for 
previous years they kad nme fo: the 
years in suit and sets out the estate pro- 
cedure as follows: An officer of the head 
office makes a takhmind or eye-estimate of 
the produce upon which if the crop is 
not divided a suit is brought; if the crop 
be taken to the khalihan an’ inspector 
from the head office goes there and by 
Measurement ascertains ` the’ landlords’ 
share leaving it to the gomasta to realise 
it and give a receipt and the gomasta also 
gives a receipt to the inspector for record 
in the office. In the present case it is 
stated the raiyat after the ascertainment 
of the landlords’ share, removed the éntire 
amount and the deponent reported that rent 
was due, whereupon the plaintiffs brought 
‘the suit on fhe basis of the takimina. “But 
this explanation is, in the circumstances 
of the case, ridiculous, since Deoki Singh 
when examined in Court, deposed that he 
and Sheobhajan Lal made the takhmina 
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‘without objection. 
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and he proved the takhmina papers implying 
that, these papers showed the produce; 
whereas, of. course even assuming that 
there had been a takhmina, the batai khasra. 
shows the actual produce ascertained by 
measurement. He also deposed that the 
batai khasras of his time were at the ka- 


chahri of the plaintiffs, implying that for 


that holding no batai khasra existed. In 
a further affidavit'on behalf of the defen- 
dant-appellant it is pointed out that in fact 
the servants uf the landlord take away the 
landlord’s share and never grant receipts 
{ill months later after approval thereof 
by the amla at the head-quarters; the batai 
papers were deliberately withheld because 
they show that actual division was made 
and the landlord's share was received by 
the landlords through the amla who signed 
the khasras, and itis denied that takhmina 
this: ins- 

tance. : peewee 
At the first hearing we held that, these 
papers constituted new and important 
matter which the defendant could not with 
the exercise of the due diligence bring on 
the record atthe trial and granted a re- 
view of judgment. We called for the ori- 
ginal khasra batai of Rajoi from which the 
copy had been taken and Mr. Mitter for 
the landlords engagéd to bring the village 
papers of Rajoiin respect of which the defen- 
dant made application in July 1930. Most 
of those papers have now beén produced, 
and we have admitted them in evidence 
We find that the ori- 
ginal khasra batai for the paddy of 1335 
agrees with the copy produced by the ap- 
plicant and in respect’ of the holding of 
the appellant it is signed’ by Deoki Singh 
gomasta and Bhairo Lal patwari and initialled 
by the inspector Tribeni Prasad Singh, 
and that {he other papers also’ are wholly 


inconsistent with the claim of the landlord 


as toihe produce of the holding on that 
and. the other occasions in suit. E 
As all the evidence is before us and as the 
Subordinate Judge has retired and the 
Munsif is about to become:a Subordinate 
Judge and as the matter is. an old one, it is 
in the interest ` of all that we ‘should hear 
the appeal and determine the issues of fact 
necessary for the disposal of ‘it which by 


‘reason ofits failure to call for the evidence 


required by the defendant weré substantially 
not determined by the lower’ Appellate 
Court, namely the quantity of the crop and 
thé question of payment, rather than re- 
mand the appeal. “The discussion on these 
points may be preceded by considering 
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what the evidence for the landlord amounts 
to. He filed what purported to be his pa- 
pers and he secured the evidence of a 
Pleader Commissioner as to the outturn of 
1337 Fasli. The only evidence adduced by 
the plaintiff in support of the papers which 
he filed, was that of his gomasta Deoki 
Singh. The witness supported the eye-es- 
timate as made by himself, but he is com- 
pletely discredited by the existence of the 

- batai khasra whichis the plaintiffs’ own 
document filed by them in another suit to 
show what the yield was and which is 
signed by the witness himself. He sup- 
pressed the fact that a batai khasra for the 
holding had been prepared and was signed 
by himself, the patwari and the inspector. 
At no stage of the trial did this witness 
suggest that though there had actually been 
a batai proceeding, the crop had been re- 
moved. Palpably nothing that such a wit- 
ness states in favour of the plaintiffs’ case 
can be accepted. ‘To establish ihe plaintiffs’ 
claim, {here remain, therefore, only the 
estimate of the Commissioner, such admis- 
sions as have been made by the defendant 
and such inferences as can be drawn from 
‘the ‘plaintiffs’ papers unsupported by oral 
testimony. 

-In respect of quaniity of produce, first 
consideration is due tothe paddy crop of 

“1335. It is of course impossible to con- 
tend that the yield exceeded the figures 
found in the batai khasra. Those figures 
also establish how unsafe as a basis for 
decision as to the yield of 1335 is the esti- 
mate of the Commissioner as to the yield 
of 1337 Fasli, or any other year. Mr. Mitter 
has candidly stated that there is no scope 
for arent suit when there is a batai khasra 
since it is an account of realisation on the 
threshing-floor. Mr. 8. M. Mullick, who 
also appeared for the landlords, concedes 
that the claim in the plaint as tothe quarti- 
ty of the paddy was “dueto some mistake” 
and that the’ quantities shown in the batai 
khasra must, of course, be accepted. They 
certainly show the maximum that could be 
claimed. They also show a yield on sub- 
stantially thesame lines asthe yield shown 
in khasras and receipts of other years. The 
figures iu the batai khasra must, therefore, 
be accepted for the paddy of 1335 and on 
the hasis of the figures of 1335 and those 
in similar khasras and receipts for previous 
years, which constitute the only safe 
evidence available as to the paddy produce 
of 1330, the yield of paddy in that year 
must be found to be the same as in 1335. 
The Commissioner's estimate of the crops 
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in 1337, even if made in the raiyaz's pre- 
sence, stands condemned when compared 
with the actual yield of paddy in 1335 and 
cannot be relied upon to any extent. With 
regard to the rabi crops, the only nding 
that can possibly be arrived, at on the evi- 
dence is that the quantity of produce in 
each year is in accordance with the admis- 
sion of the defendant. 

On the question of payment, Mr. Mitter’s 
admission has been given above. Mr. 
S. M. Mullick makes the suggestion feebly 
that the batai khasra was not conclusive 
in the absence of receipts which, he argued, 
are given inthe estate. But Mr. Mitter’s 
admission mentioned above is entirely in 
accordance with the facts. A batai khasra 
invariably connotes actual division and 
as has been pointed out, the suggestion of 
the plaintiffs that the raiyat, a Kayastha 
tco, had forcibly removed the crops was 
never made until the landlor s and their 
amlas had been caught out. The defendant's 
evidence closely accords with the probabi- 
lities and must be accepted that the- 
division actually took place and that it is 
the custom in this estate that the receipts 
are not given at the time of division on 
some such plea as that they will be forth- 
coming after approval by the amla at the 
head-quarters or as defence witness depos- 
ed in this case, simply that the receipt 
book is not available being at head- 
quarters. It being beyond doubt that the 
paddy crop of 1835 was divided and that 
both the village and head-quarters staff of 
the landlord were well aware of the fact 
the suit against the raiyat could only have’ 
been brought from an ulterior motive. 
That motive manifestly had reference to 
the proposed commutation of the produce 
rent and the rate of commutation which 
was then in controversy between the 
parties. It may be noted that commuta- 
tion has actually taken place on a sub- 
sequent application by the raiyat under 
s. 40, Bengal Tenancy Act, the inflated 
yield decreed in tne present litigation 
being utilised in the Revenue Court to the 


serious disadvantage of the raiyat in 
respec! of the amount of rent settled on 
commutation. 


The question of division of paddy in 
1336 and of rabi in both years is more’ 
difficult. The evidence of payment adduced 
on behalf of the raiyat is cogent enough, 
especially in the absence of any -credible 
evidence on the part of the landlords. 
The Courts below have. .disbelieved..the 
defendant's evidence substantially because 
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,0f tha absence of receipts; but that the 
absence of a receipt is not a sound ground 
for discrediting this evidence is, as has 
already appeared, abundantly clear with 
_Tegard to the paddy crop of 1335. Receipts 
are supposed tobe given, but they are in 
fact given atthe convenience and at the 
‘“pleasuré of the amlas of the landlord who 
are in a position to put off the raiyat by 
such a statement as that the receipt book 
is at head-quarters. When there is any 
reason to do so, as there was in the present 
case owing tothe dispute as to the rent 
to be fixedon commutation, the receipt for 
the bhoali rent can readily be withheld 
altogether; that is certainly what took place 
in regard to the paddy of 1335. On care- 
ful consideration it would appear that it 
also took place, as the witness deposes, 
‘with regard to the other produce in suit 
_ and that the landlord first put pressure 
onthe raiyat to agree to an inflated rent 


on commutation and on the raiya’s refusal ~ 


the takhmina papers were fabricated, and 
the relevant papers showing actual division 
of the crop were suppressed and the pre- 
sent suit instituted against the ratyat for 
rent which had been paid and at an un- 
conscionable false calculation. Accepting, 
therefore, the only untainted evidence on 
| record, I would hold that the paddy crop 
_of 1336 and the rabi crops of both years 
in suit were realised by division and that 
nothing was due to the plaintiffs when 
they brought their false suit at monstrously 
inflated, rates of produce. 
payment is, therefore, found in favour of ths 
_defendant-appellant. Upon this view the 
appealis allowed and the suit is dismiss3d 
with costs throughout. The suit having 
been instituted without ressonable and 
probable cause, the defendant is, under the 
provisions of s. 63 (2), Bengal Tenancy Act, 
awarded damages of twenty-five per cent. 
‘of the whole amount claimed. We trust 
that Munsifs and Appellate Courts in the 
‘ districts will, in dealing with bhaolz suits 
and especially those of the district of 
Gaya, take warning from this case in 
respect not only of this landlord but of 
all others who claim on the basis of takh- 
mina papers and make difficultiés as to the 
‘production of village papers and the best 
oral evidence. An unwholesomé practice 
has prevailed fairly generally of failing to 
grant receipts promptly, if at all, for 
produce rent and then suing for the rent 
paid ifthe raiyat seemed to be wnat the 
landlord chose to regard as “recalcitrant” 
‘or contemplated an application under s. 40, 
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Bengal Tenancy Aci: The “scope of the 
practice will, it may be tested, become 
attenuated under the amendment reducing 
the limitation for suils claiming produce 


_-rent. The present case is also a good 


illustration of grossly inflated demand 
by the landlord and of an absurd report 
by a Pleader Commissioner such as ought 
not to impose upon a circumspect judicial 
officer. It is probably one of many cases, 
distinguished from others only by the fact 
that the raiyat was in a position to avail 
himself cf the lucky chance whereby the 
papers of the landlords which the Courts 
below permitted them to withhold, forget- 
fully were produced in Court in ‘other 
litigation to the present confusion of the 
landlords and their amlas. They have, 
however, not heard the last of the matter. 
The village papers will not be returned to 
the plaintiffs without the special order of 
this Court. 
James, J.—I agree entirely. 


D. Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Miscellaneous Civil Appeal No. 9 of 1935 
Davis, J. CO. AND Lopo, A. J. C. 
PARSRAM GIDANDAS—APPELLANT 

VveTSUS 
TARACHAND AMARDINOMAL—~ 
RESPONDENT. 

Dekkhan Agriculturists’ Relief Act (XVII of-1819), 
ss. 10-A, 2 (a)--Whether excludes operation of proviso 
to s. 58 (c), Transfer of Property Act (IV of 1882) 
—Proviso, if of the mature of the law of evidence 
—Agriculturist—Person getting income of Rs. 300 
from land but vending. stamps -in small village, if 
an agriculturist—Interpretation of statutes—State- 
ment of objects and reasons—Value of—Mazim— 
Leges posteriores priores contràrias abrogant— 
Effect of. : 

Section 10-A, Dekkhan Agriculturists’ Relief Act, 
has been amended so as to make it clear that the 
words “any other law for the time being in force" 
are sufficiently wide at least to includz thé provi- 
sions of s. 49, Registration Act, and the pur 
pose of the Act is to protect the agriculturist in 
his transactions in Court, and to assist the Court 
in ascertaining the true nature of such transactions, 
But even if s, 10-A, Dekkhan Agriculturists’ Relief 
Act, had not been so amended, it cannot be said 


- that the protection it affords to the agriculturist 


would have been taken away by the amendment 
of the Transfer of Property Act, as the proviso to 
s. 58 (c), Transfer of Property Act is of the nature 
of the law ofevidence. Section 10-A would exclude 
the operation of the proviso to s. 38 (c), Transfer 
of Property Act, even if it be not of the nature of 
the law of evidence. Gopal Parshotam v. Morar 
Punja (1), distinguished. gi 
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A person not a trader but a zamindar getting 
Rs. 300 from his land as income is an agricul- 
turist though he earns a small amount by vending 
stamps in a village. A 

The maxim leges posteriores priores contrarias 
abrogant is subject to the maxim generalia spec- 
ialibus non. derogant. : 

The statement of objects and reasons, is not part 
of an Act and is not to be referred to by the 
Courts in its interpretation. What the Courts have 
to interpret is the Act as it has finally emerged 
from the legislature. 

Mr. Pahlajsingh B. Advani, for the 
Appellant. 

Mr. Dipchand Chandumal, for the Res- 
pondent. 


. Davis, J. C.—This is an appeal from the ` 


judgment of the Assistant Judge, Hyder- 
abad, setting aside the findings of the Sub- 
ordinate Court, Mirpurkhas, on the ques- 
- tions, whether the plaintiff was an agricul- 
turist and whether the amendment of s. 58 
(c), Transfer of Property Act, embodied in 
the proviso overrode the provisions of s. 10-3, 
Dekkhan Agriculturists’ Relief Act. 
This simple case has undergone some 
vicissitudes. The casein the first instance 
came before a Subordinate Judge who 
decided the case upon issue No. 2, whether 
the transaction was a mortgage by way of 
conditional sale, andhe held that even if 
the plaintiff were an agriculturist, he could 
not by reason of the proviso to s. 58 (c), 
Transfer of Property Act, be allowed to 
bring oral evidence to show thereal nature 
of the transaction. He therefore dismissed 
the suit. The plaintiffthen appealed and 
the Joint Judge of Hyderabad sent the 
case back to the Subordinate Court at 
Mirpurkhas for decision on issue No.-1 whe- 
ther the plaintiff was an agriculturist and 
was so0at the time of the transaction in 
suit, and this time a different Subordinate 
Judge dealt with it, but he came to the 
conclusion that the plaintiff was not an 
agriculturist. When therefore the plaintiff 
_appealed to the District Court, Hyderabad, 
he had two findings against him: the first 
finding was that by reason of the provisions 
of s.58 (c) Transfer of Property Act, as 
now amended, he was not allowed to 
bring oral evidence to show that the true 
nature of the transaction into which he 
had entered was that of mortgage and not 
` of sale, and that he was not an agricul- 
turist. But in appeal he was successful 
“and the learned Assistant Judge found on 
both’ points. in bis favour and sent the 
case again back to the Subordinate Court 
at Mirpurkhas, for a finding on -the issue 
as to whether the transaction in suit was 
a mortgage by way of conditional sale, 
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and if so, what was the consideration 
thereof. ~ 

The defendant has now appealed against 
this order of the learned Assistant Judge, 
and the learned Counsel .on his behalf has 
argued that whatever may have been the 
case before the amendment of s. 58 (6), 
Transfer of Property Act, that amendment 
has now brought aboutsuch an alteration 
in the substantive law that in this matter, at 
least, en agriculturist is no longer protected. 
Learned Counsel relied upon the judgment 
of the first Subordinate Judge who dealt 
with the case, referred us to that part of 
the Subordinate Judge’s judgment which 
sets out part of the statement of objects 
and reasons of the Legislature to the Bill 
amending the section, and he referred us 
tothe Bombay case Gopal Parshotam vV. 
Morar Punja (1), which is to the effect that 
in s. 10-A,.Dekkhan Agriculturists’ Relief 
Act, the words “any other law for the time 
being in force’ mean any other law of the 
same nature as the Evidence Act, that is, 
that the rule ejusdem generis applies. He 
also relied upon the argument that as the 
amendment of the Transfer of Property Act 
is subsequent in point of time to the 
enactmentof the Dekkhan Agriculturisis’ 
Relief Act, sothe provisions of the Dek- 
khan Agriculturisis’ Relief Act, now no 
longer override s. 58 (e), Transfer of Pro- 
perty Act. 

But we donot think any one of these 
arguments is sound. Firstly, it is clear 
to us that the learned Subordinate Judge 
was in error when he referred to the 
statements of obgects and reasons of the 
lagislature. The statement of objects 
and reasons, it is well-known, is nob part 
of an Act and is not to be referred to by 
the Courts in its interpretation. What 
the Courts have to interpret is the Act as it 
has finally emerged from the legislature. 
What the authors-of the Bill hoped that 
the Act might achieve is a different matter. 
So far asthe ruling of the Bombay High 
Court, Gopal Parshotam v. Morar Punja (1) 
is concerned, it is only necessary for us to 
point out that while that ruling may well 
be a correct interpretation of the law as it 
then stood, the law has, been since amended, 
and s. 10-A, Dekkhan Agriculturists’ Relief 
Act, has been amended so as to makeit 
clear that the words “any other law for the 
time being in force” are sufficiently wide 
at least to include the provisions of s. 49, 
Registration Act, and that the purpose of 
the Act is to protect the agriculturist in his 

(1) 15 Bom, L R 555; 20 Ind. Cas, 249, 
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transactions in Court, and to ‘assist the 
Court in ascertaining -tke true nature of 
such transactions. But even if s. 10, 
Dekkhan Agriculturists’ Relief Act had 
not been so amended, we do not think 
that the protection it affords to the agri- 
culturist would have been taken away by 
this amendment of the- Transfer of Pro- 
perty Act, for though it is argued by the 
learned Advocate that the proviso alters 


what he describes as the substantive law’ 


relating to the transfer of property, it is 
clear to; us this proviso is of the nature 
of the Iaw of evidence. The wording of 
the proviso is: 

“Provided that no such tranaction shall be deemed 


to be a mortgage, unless the condition is embodied in 
the document which affects or purports to affect the 


Sale”. 

But in view of the amendment of s. 10-A, 
Dekkhan Agriculturists’ Relief Act, it is 
doubtful whether the rule of ejusdem 
generis as sot outin Gupal Parshotlam's case 
(1) will now apply, and it would appear that 
's. 10-A would excludethe operation of the 
proviso tos. 58 (c), Transfer of Properly 
Act, even if it be not of the nature cf the 
law of evidence. So faras the argument is 
concerned, that the provisions of a subse- 
quent law always take precedence, and 
override the provisions of a previous law, 
we think that the maxim leges posteriores 
prisres contrarias abrogant is subject to 
the maxim - generalia specalibus non dero- 
gant, and in this case, as the learned 
Assistant Judge has pointed out, the argu- 
ment that the Dekkhan Agriculturists’ 
Relief Act is not aspecial law, but a general 
law, is not an argument thatcan be taken 
seriously. There remains then only for 
us to consider the question as to whether 
the plaintiff has proved his status as an 


agticulturist. We think he has. He is 
not a trader but is a zemindar. Itis true 
that he vends stamps but ‘the place 


where he vends stamps is a small village, 
and the profit upon his vending must be 
‘very small. i 

`” He hes cited two zemindar witnesses 
inhis support. They are zemindars of 
some substance paying each Rs. 300 land 
revenue against whom nothing is alleged, 
whose evidence has not been contradicted, 
and they both say that the plaintiff gets an 
income af about -Rs. 300 from his land. He 
has produced receipts and bills of land 
revenue, and though the learned Advocate 
in his argument, drew upon his imagination 
and suggested that what profits the appel- 
lant might have gotfrom agriculture were 
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destroyed by floods and locusts, as the - 
learned Judge has pointed out, if this is 
the case, he would have applied for remis- 
sion, he would not have paid his assessment 
and would not have receipts therefor. We 
think, therefore, that the learned “Assistant 
Judge, was right in his findings on both 
the issues before him, and that he was 
right in remanding the case back to the 
Subordinate Court. We, therefore, dismiss 
the appeal with costs. i 

N. Appeal dismissed. 


——— 


CALCUTTA HIGH COURT 
Criminal Appeal No.. 450 of 1936 
July 30, 1936 
CUNLIFFE AND HENDERSON, JJ. 
SAMARALI AND OTHERS— APPBLLANTI 
f TETSUS 

EMPEROR- Opposite Party . 
Evidence Act (I of 1872), s. 151—Hostile witness 
—How tobe dealt with—Duty of prosecution in such 
cases—Penal Code (Act XLV of 1860), s. 366—Proce- 
dure under—Age of g-rl—Question to jury—Criminal 

Prozedure Code (Act V of 1898), s. 307. : 

It is not right to declare a prosecution witness 
as hostile. The only way in dealing with witnesses 
who go back on their statemants of tzstify in a 
way which is frankly against the interest of the 
party calling them, lies with the Judge of the Court, 
It is the duty of the Publie Proszcutor in such 
circumstancas or of Counsel representing the Crowa 
to formally ask ths leave of the Couit to crass- 
examine the offending witness both with regard to 
the evidence he has already given which is com- 
plained about and also, if necessary, to put ques- 
tions to him to discredit his testimony generally. 
In cases under s. 368, Penal Code, it is the duty 
of Judges with jury to adopt in part the system 
which is prevalent in England, and that is to put 
a specific question to tha jury as to the conclu- 
sion thay have come to in relation to thé age of 
the girl whose maltreatment has been the’ subject 
of the charge. It is very doubtful that the jury, 
unless it is specifically put to them, ever really 

understand what their duty is under s. 366. _ 


Mr. Joges Chandra Sinha, for the Appal- 
lant. 
Messrs. Khundkar, Depaty Legal Remm- 


-brancer and Fanindra Mohan Sanyal, for 


the Crown. l 

` Cunliffe, J.—These appeals have baen 
ably argued before us and are pat forward 
on behalf of three mèn who were coavisted 
by a Judge and jury at Mymensingh for 
crimes of abduction and rape upon a young 
Hindu married woman, Tae appellants 
are Muhammadans. In my opinion,, this 
was a false case and it was mide no mo.e 
easy before the jury to coms to a-corredt 
conclusion by the mannerin which it waa 
handled’ by the learned Judge. As tug 
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learned Deputy Legal Remembrancer point- 
ed out, it is perhaps difficult to put one’s 
finger upon any striking piece of misdirec- 
tion: but the whole of the summing up, in 
my opinion, was apt to mislead the jury 
by the learned Judge’s misappreciation of 
the evidence which was laid before the 
Court. One of the most striking features of 
the case was that the witnesses whom one 
might have expected to have been called 
for the prosecution were called for the 
defence, while other witnesses whose names 
were originally mentioned as being prose- 
cution witnesses concerning whom the de- 
fence alleged that they were at the bottom 
of the false charge made against these three 
men, were never called at all and the extra 
feature of the case is that one of the pro- 
secution witnesses gave evidence which was 
quite inimical to the prosecution case and 
thereupon the leained Judge recorded in 
his diary that the Public Prosecutor declar- 
ed this witness to be a hostile witness. He 
refers again to this event in the charge by 
using the expression.— ‘The witness was de- 
clared hostile by the prosecution’'—a phrase 
which I imagined at first was a slip, but 
evidently it is a true version of what occur- 
red. Itis very difficult to appreciate exact- 
ly. what effect it would have upon a jury. 
But I think it is fair to draw the conclusion 
that the Public Prosecutor in this Court has 
very much more influence than he ought 
to have, and if he has very much more 
influence than he ought to have it 
‘would only be a step further toim- 
‘agine that the jury think that his evi- 
dence or rather the way he presents his 
evidence is to be accepted at a greater value 
‘than the way in which the defence evidence 
‘is presented. The conclusion thatI draw 
is not far-fetched in that regard and itis 
not right to declare a prosecution witness 
as hcstile. The only way in dealing with 
witnesses who go back on their statemen‘s 
or testify in a way which is frankly against 
the interest of the party calling them lies 
‘with the Judge of the Court. 

- “That is laid down quite correctly by s. 154, 
Evidence Act, and it isthe duty of the 
Public Prosecutor in such circumstances or 
of.Counsel representing the Crown to for- 
mally ask the leave ot the Court to cross- 
‘examine the offending witness both with 
Yegard to the evidence he has already given 
which is. complained about and also, if neces- 
sary, to put questions to him to discredit 
this testimony generally. The case is also 
an unfortunate one, because one of the 
charges against the accused is under that 
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dreadfully drawn s. 366 of the Code which: 
is always giving trouble in-these Courts, bes 
cause we never know in an . Appellate Court 
really how the jury have made up their 
minds. Itis an omnibus section dealing 
with both abduction and kidnapping and 
1 think it isthe duty of Judges with jury 
to adopt in part the system which is pre- 
valent in England, and thal is to put a 
specific question to the jury as to the con- 
clusion they have come to in relation to the 
age of the girl whose mal-treatment has been 
the subject of the charge. It was not done 
here. 1 very much doubt that the jury, 
unless it 1s specifically put to them, ever 
really understand what their duty is under 
s. 366. It is difficult even for a trained 
lawyer to appreciate andit must be extreme- 
ly difficult for a layman. Lam leaving 
to my learned brother a close analysis of 
this charge. Ithink the appeals must be 
allowed. the convictions and sentences set 
aside and the appellants set at liberty forth- 
with. 

Henderson, J.—The prosecution case 
was briefly as follows: One night at about 
10 o'clock Tarubale, P. W. No. 4, who is the 
wife of the complainant Jatindra Nag went 
out of the house to ease herself accompanied 
by her mother inlaw. She was suddenly 
attacked by a body of 8 to 10 persons, in- 
cluding the appellants and was forcibly 
carried off after being gagged. A search 
organised by the mother-in-law proved fruit- 
less. The girl said in her evidencé that 
the appellanis had committed rape upon 
her at various places. Eventually the com- 
pleinant received information from the 
thana tothe effect that his wife had been 
fuund and was there. He accordingly, went 
and recovered her. It was never disputed by 
anybody that she was taken to the thana 
by the chaukidar wLo gave evidence for 
the defence and who, as my learned brother 
has pointed out, ought really to have been 
called by the prosecution. There is diver- 
gence as to what happened at the thana. 
According to ihe Police witnesses, thé girl 
refused to return to her husband and the 
Sub-Inspector made her over to the witness 
Ram Kumar Das, with tLe request that he 
would send her back either to her brother 
or eventually to her husband. ; 

There were several startling features. 
about the case and, in my opinion, the 
learned Judge altogether failed to put 
them before the jury in a proper manner. 
The charge was for too long, dealing with. 
petty and unimportant matters and present- 
ed in thoroughly confused manner, It was 
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the sort of charge which has frequently 
been condemned bv this Court, in which 
no attempt was made to marshall the evi- 
dence under the proper headings and I very 
much doubt whether the jury derived any 
assistance from it at all. Now, the first 
thing to notice is that the explanation of the 
law was confused and unsatisfactory. The 
prosecution made a simple and straight- 
forward case of abducti-n. Probably in 
view of the very unsatisfartcry nature of the 
evidence with regard to the girl’s aze and 
the fact that she had given her age in the 
Committing Magistrate's Court as 17, the 
prosecution thought that they were not justi- 
fied in putting forward a charge of kidnap- 
Ping. In spite of that, the learned Judge 
introduced it himself and did so in a 
thoroughly confusing way. His first direc- 
tion- of the law is in these terms: 

“If these points are proved, then the charge under 
s. 866 should be regarded as proved. If it is found 
that her age is above 16 years and she willingly 
ya with the accused, then the charge under s, 366 

211S. 

“Now, the natural inference to draw from 
this is that if the girl was not over 16, the 
charge under s. 365 would be established 
even though she went willingly. Of course, 
it would, and if the learned Judge thought 
that a parallel line of enquiry should go on 
in this case, he should have altered the 
charge accordingly and given the appel- 
lants due notice of the fact that the age of 
the girl was going to be called in question. 
It could not be doubted that if she was 
below 16 and went away willingly with the 
accused, they certainly were guilty of an 
offence punishable under s. 366. Instead of 
dealing with the matter on these lines, 
the learned Judge tells them not to convict 
of kidnapping under s. 366, because no 
such offence was charged, and then pro- 
ceeds to introduce a lot of irrelevancy 
about s. 366. Now, if all the odd pas- 
sages dealing with this matter are put 
together, the irresistible conclusion is 
that the jury must have been in a hopeless 
muddle. We find it difficult to suppose 
that they really believed the evidence 
with regard to abduction and the direc- 
tions of the learned Judge are such that 
they may well have thought that ‘they were 
entitled to bring ina verdict of guilty of 
kidnapping. There are, of course, as the 
learned Deputy Legal Remembrancer 
points out, passages in the charge which 
should have prevented the jury from arriv- 
ing at such a conclusion, but we are not 
concerned with isolated passages. We are 
concerned with the charge as a whole and 
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the law has been presented in such -a 
confused way that we really do .not know 
what the jury thought. ae f 

But itis not only with regard to. the 
explanation of the law -that the charge is 
unsatisfactory. There are several striking 
features about the case.” The duty of the 
Judge was to marshal] the evidence with 
regard to tbe points succinctly and clearly, 
80 that the jury would clearly understand 
the materials upon which they should take 
the facts into consideration. Instead of 
doing that, he delivered a charge which is a 
long and rambling account of what tha 
various witnesses said, a matter of which thè 
jury were perfectly aware without any 
direction. Ido not propose to deal with 
every matter but with only the more 
important ones. Now, the first admitted 
fact to which I would refer is the existence 
of Ex. A. Thisis an entry made by the 
officer in charge of Gaffargaon than on 
May 29, 1935, and recorded by the Sub- 
Inspector Syder Ruhaman. The occurrence 
is said to have taken place on May 24, 
It was, therefore, prior to this entry. The 
learned Judge rightly told the jury that 
if they believed that this information was 
really given by Jatindra, they could not 
convict the appellants. He, however, did 
not point out to them the circumstances 
which related to the question whether such 
information was, in fact, given. It was 
really a serious misdirection in the sense 
that the learned Judge was not dealing 
with the realities of the case with regard to 
this particular entry. On this point the 
learned Judge said this: 

“As the statement of the informant is noted in a 
gist form and as itis not read over to him to slow 
that it has been correctly recorded, these General 
Diary entries have in reality very little evidentiary, 
value, as the writer of the entry can write anything 
according to his sweet will”. 

Of course, in any view of the matter, 
the learned Judge was overstating it when 
he said that such entries have very little 
evidentiary value. It is‘only when definite 
circumstances are proved to suggest that 
it has not been made in a bona fide . way 
that its value could’ be called in question. 
Now, it is quite true that if Jatindra said 
that he did goto the thana and that he gave 
the information that his wife had been 
carried off by the appellants and others, 
then the observation of the learned: Judge | 
would have been to the point and of’ some 
use, Butin the present case, they are 
entirely irrelevant and misleading. The 
case of the prosecution is that Jatindra 
never went tothe thana at all- and never 
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gave any information. What the learned 
‘Judge should have put before the jury was 
two theories: (1) that the Police Officer made 
this entzy in the ordinary couse of busi- 
“ness, as he made hundreds of other en- 
‘tries; and (2) that he invented the whole 
thing out ofhis own head about a person 
whose existence, so far as we know, he may 
‘have beén quite unaware of for no reason 
whatever. The very fact that a great 
‘deal of this entry is admittedly true is 
enough to show that the prosecution sug- 
gestion is purely fantastic. Another fact 
is that the girl was brought to the Police 
‘station by the chaukidar D. W.No. and 
it was obviously necessary’ to instruct the 
jury how this admitted fact fitted in with 
the respective cases of the two parties. 
Now, it would be perfectly idle for the 
prosecution to suggest that the chaukidar 
isnot a real and genuine witness. He 
obviously is, and the explanation which he 
givesis perfectly natural and straightfor- 
ward. He was a witness who ought to have 
been examined by the prosecution and they 
ought hot to have thrown his evidence 
overboard in the absence of very strong 
Teasons. `, h 
The reason for doing so is a ridiculous 
explanation given by the prosecution 
witness, the girl herself. She solemnly 
suggesis that she was sent to the thana 
by the accused. What reason the accused 
skould have for doing so, it is impossible 
even toimagine. But she is not consistent 
even about this. First of all, she says that 
she was taken to the thana by the chauki- 
dar after ke had consulted with the accus- 
ed. Later on she says that the accused told 
the chaukidar to take her back to her own 
house. Instead of pointing out to the jury 
_the circumstances in which the girl was 
produced at the thana, which strongly sug- 
gest that the prosecution case was entirely 
false, the learned Judge devoted a good 
deal of time.tọ dealing with petty discre- 
pancies inthe depositions of witnesses 
which did not make the least difference one 
way or the other. Then another admitted 
fact is the existence of Ex. B, which is the 
entry in the General Diary with regard 
to the admitted fact that the girl was pro- 
duced in the thana by the chaukidar. An 
abstract of the statement alleged to have 
been made by the girl is included and it con- 
tains a reference to the alleged ill-treatment 
by a person referred to as her dadi sasuri. 
The prosecution pounced upon this word 
and proceeded to erect a huge theory that 
a Hindu girl would not refer to dadi sasuri 
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and it must have been introduced by some 
Muhemmadans, presumably some of the 
appellants, although it is commen ground 
that none of them was there. 

The thana officer who is said to have 
engineered this falsehood was of course 
himself as well aware of the use of the 
wordas anybody else. Instead of point- 
ing out to the jury that there was no evi- 
dence to support this theory except the 
use of the word itself, the learned Judge 
expatiated on it at great length and ap- 
peared to attach enormous importance to 
it, the result being that he presented be- 
fore the jury a bighly coloured picture and 
entirely neglected what was on the other 
side. He failed to point out the whole of. 
this entry part of which was admitted by 
everybody to be true and was, therefore, 
not invented by some unknown Muhamma- 
dans. Itis quite obvious that when the girl 
was produced in the thana she must have’ 
made a statement of some kind and there 
is no reason to suppose that the Sub-Inspec- 
tor, instead of recording what she really 
stated, invented something else for no 
reason at all. Then again the jury were 
positively misled with regard to the general 
effect of the evidence. The learned Judge 
should have placed it prominently before 
them in the forefront of the charge that 
they could not p:ssibly convict, unless they 
helieved the girl end her mother-in-law. 
Instead of doing that, he sugges's that the 
evidence of certain otter witnesses is 
sufficient to prove tLe charge. Further, his 
languageis so unhappy that the jury may 
well have thought that he intended to lay 
down thatif they disbelieved the defence 
witnesses or were not satisfied with the 
genuineness of the entries in the General 
Diary, they would be justified in finding 
the accused guilty. 

It only remains for me to say a word 
or two about the witness Ram Kumar Das. 
As my learned brotherhas pointed cut, the 
Public Prosecutor ought not to have been 
allowed to declare him hostile and deal with 
him on those lines. It was for the learned 
Judge todecide whether he would allow 
the Public Prosecutor to cross examine this 
witness. On turning to his deposition it 
appears that the witness had given a great 
deal of what was almost transparently false 
evidence in favour of the prosecution, and 
it was only a substratum of truth which 
came out at one place that induced the 
Public Presecutor to declare him hostile. 
In these circumstances, the learned Judge 
would have exercised a wise discretion if 
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he had rejected the ‘application and left 
the cross-examination to the defence alone. 
From what has been. said above, it will 
appear that the prosecution might have 
been able to establish a- case with regard 
to kidnapping. But it is really very 
doubtful whether the evidence with regard 
to the age of the girl justified such a course. 
The learned Deputy Legal Remembrancer 
did not really ask for it and we have reach- 
ed the conclusion that we ought not to 
send the case back fora re-trial. I there- 
so agree that this appeal must be allow- 
ed. 
N. Appeal allowed, 
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Muhammadan Law—Gift—Essentials of~Validity 
of gift in issue in Original Side of Rangoon High 

ourt—Rules of Muhammadan Law apply—Case in 
issue in Court outside Rangoon—Law applicable— 
LNS of Property Act (IV of 1882), s. 123, if ap- 
plies. 

A gift of immovable property by one Muham- 
madan to another must, for the purpose of its vali- 
dity when in issue in any Couit of Burma other 
then the High Court, be by a registered instru- 
ment duly attested. But when the gift is in issue 
in the Rangoon High Court in the exercise of its 
ordinary original jurisdiction, the gift will be valid 
if it complies with requirements of Muhammadan 
Law. Section 123, Transfer of Property Act, applies 
to a cass of gift of immovable property where 
such gift is in issue ina Court other than a Court 
in Rangoon. Ma Asha v. K.B. Haldar (1), referred 


to. : 

Mr. Khan, for the Plaintiff. 

Messrs. Ray and Shukla, for the Defen- 
danis Nos.'1 to 3. | : 

‘Judgment.—I have to deal with two 
cases. In each thereis a different plain- 
tif, but the same defendants. To put 
the matter quite shortly, the plaintiff in 


each case claims that a deceased lady,. 


Ma Bi, who died on December 18, 1935, 


made, shortly prior to her death, a gift to. 


the plaintiff of certain property in Ran- 
goon. 
contends that the particular property so 
given to him or her. belonged at the date 
of Ma-Bi’s death to him or her and did 
not form part of the estate. In each 
case the gift alleged was -made in April, 
1935; and ineach case it is conceded 
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that the gift (if made) was made orally 
unaccompanied. by any writing. Ma Bi 
and each ofthe plaintiffs are Muham- 
madans, 

There has, accordingly, been raised by 
the defendants, as a preliminary matter, 
the -contention that ‘in each case the alleg- 
ed gift must on the face of the plead- 
ings fails, because of the provisions of 
s. 123, Transfer of Property Act, which 
require a gift of immovable property to 
be effected by a registered instrument. 
Section 123, Transfer of Property Act, is 
in these terms : 

“For the purpose of making a gift of immova- 
ble property, the transfer must be effected by 
a registered instrument signed by or on behalf . 
of the donor, and attested by at least two wit- 
nesses.” 

If the matter rested there, there could 
be no doubt that in no case would an oral 
gift of immovable „property be sustained. 
Section 123, however, forms part of 
Chap. VIL of the Act; and in s. 129 is found. 
this proviso : 

“Nothing in this chapter relates to gifts of 
movable property made in contemplation of 
death, or shall be deemed to affect’ any rule of 
Muhammadan Law.” 

It comes, therefore, to this: that, if 
there is a “rule of Muhammadan Law” appli” 
cable to, and governing, this particular 
gift, then itis in the light of that rule 
of Muhammadan Law, and not of s. 123, 
Transfer of Property Act, that this case 
must be decided. In Muhammadan Law 
(assuming it to apply), there are three 
elements necessary to the validity. of a 
gift; (1) a declaration of the gift by 
the donor; (2)an acceptance of the gift—-: 
express or implied by, or on behalf. of: 
the donee, and (3) delivery of possession’ 
of the subject-matter of the gift by the’ 
donor to the donee. es 

There is, therefore, no rule of Muham- 
madan Law “as such” that a gift must be 
in writing. A fortiori, there is no such 
rule that the gift must be by way of a 
registered instrument. If, therefore, the 
Muhammadan Lawis applicable to this case, 
then this oral gift is not vitiated because 
of the absence cf a registered instrument 
signed by oron béhalf of the donor and 
attested by at least two witnesses. What 
I have to consider, therefore, is whether ' 
this is a case in which s. 123, Transfer 
of Property „Act, is excluded by virtue of 
the operation of 8. 129 of the same Act 
upon the ground that there is a “rule of 
Muhammadan Law” available and affect- 
ing the particular gift in question in .this. 
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case. The property which is the subject- 
matter of the gift isin Rangoon and the 
Court in which the gift of the property is 
in, issue is the High Court in its original 
civil jurisdiclion. This case, follows closely 
upon a case which was the subject-matter of 
a Full Bench reference Ma Asha v. Bi K. 
Haldar (1), in which the validity of an 
oral gift of land outside Rangoon was in 
issue in a District Court. The actual ques- 
tion referred to the Full Bench in that case 
was whether : 

“a gift of land in Burma by one Muhammadan 
to another which is good according to Muhammadan 
Law but which is not made. by a registered 
deed, good by virtue of s. 199, Transfer of 
Property Act, or does s. 123, Transfer of Property 
Act, supervene and make a registered deed necessary 
in addition to the gift having to comply with the 
requirements of Muhammadan Law.” 


The particular property involved in that 
reférence was not situated within the 
ordinary original civil jurisdiction of this 
Court, but was situated in the Yamethin 
District and the Court before which. the 
question as to the validity of the gift was 
agitated in the first instance was a Court 
other than the High Court. The result of 
that reference was that it was determined 
and must, therefore, now be taken to be 
the law of this Province that a gift of im- 
movable property by one Muhammadan tc 
another must, for the purpose of its validity 
when in issue in any Court of Burma 
other than the High Court, be by a register 
ed instrument duly attested. 

The fact that I was myself one of the 
Judges. who determined that reference, 
permits me. I hope, to make this critisism 
both of the reference itself and of the actual 
terms in which it is answered. Neither 
the reference. nor its answer in terms 
draws any distinction between a gift of 
land which is in issue in a Court outside the 
ordinary original civil jurisdiction of the 
High Court and cne in issue in a Court 
within such jurisdiction. It is quite plain, 
however, that what was being dealt with 
under that reference’ was land situated in 
the District ‘and, although it is made 
quite clear by the judgments in the case that 
different considerations would apply if it 
were land situated within the ordinary 
original civil jurisdiction of this Court, 
the actual terms.in which the reference is 
answered.do not make the distinction quite 

clear. My learned brother Dunkley, J., 

however, at the conclusion of his judgment, 

made it. quile plain that it was not in- 

tenda to declare ithe law which would 
- an A . a Ma 
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be applicable toa case of gift between ° 
Muhammadans in the High Court in the >, 
exercise of its original civil jurisdiction. ` 
He said : ' . 

“In conclusion, I desire to say that I have not ` 
considered the effect of the provisions of sub-s. (2), 
s. 13, Burma Laws Act, and, therefore, this judg- 
ment does not purport to lay down any proposition 
of law which js applicable to this High Court in 
the exercise of its ordinary original civil jurisdic- 
10n. i 

It is that question that I now have 
to. determine. The starting point for any 
such inquiry must be to ascertain what - 
aw is applicable in Burma to gifts of this ` 
kind when the issue is raised in the’ 
High Court. That is found to be defined 
by s. 13, Burma Laws Act. Section 13 (1) 
provides : 

“Where in any suit or other proceeding in Burma 
it is necessary for the Court to decide any question 
regarding succession, inheritance, marriage or caste, 
or any religious usage or institution: (a) the Bud- 
dhist Law in cases where the parties are Buddhists; 
(b) the Muhammadan Law in cases where the parties 
are Muhammadans; and (ce) the Hindu Law in cases 
where the parties are Hindus; shall form the rile 
of decision, except in so far as such law has by 
enactment been altered or abolished, or is opposed 
to any custom having. the force of law.” 

It is to be observed therefore that the 
first sub-section deals only with certain 
specified classes of questions, of which 
“sift” is not one, namely, “succession,” 
“inheritance,” marriage or caste, and 
“other religions usage or institution.” Sub- 
section (2) provides : ; 

“Subject to the provisions of sub-s. (1) and of 
any other enactment for the time being in force, 
all questions arising in civil cases instituted in the 
Courts of Rangoon shall be dealt with and deter- 
mined according to the law for the time being 
administered by the High Court of Judicature at | 
Fort William in Bengal in the exercise of its ordi- 
nary original civil jurisdiction.” X 

What thatmeans is that where a ques- 
tion arises other than one of those speci- 
fied classes of question mentioned in 
sub-s. (1) which is governed by no other 
special legislative enactment, you have to 
look and see what is the law for the 
time being applicable in the High Court 
af Judicature at Fort William in Bengal. 
in the exercise of its ordinary original civil, 
jurisdiction. And that is the law that 
must be applied. Finally, by sub-s. (3), 
in any case not provided for by either 
of the two earlier sub-sections resort must, 
be had to ‘justice, equity and good con-. 
science.” Applying s. 13: to this case, it 
is, first of all, quite clear that the question. 
here in issue (being one of gift) is not one 
of those questions covered by sub-s. (1).. 
But it isa case “instituted" in a Court 
of Rangoon, viz, the, High Oourt, of Judi- 


1937 


cature at Rangoon. Accordingly, there is, - 
to my mind, no shadow. of doubt that it is- 
a. question falling under -sub-s; (29, s. 18, 
and one which must be determined accord- 
ing to the law for the time being adminis- 
fered in like circumstances by the High 
Court of Judicature at Fort- William in 
Bengal in the exercise of its ordinary 


original civil jurisdiction It would only- 


be in theevent of there being no such 
law ascertainable that resort. would have 
to be had. to sub-s. (3) and’ rules of justice, 


equity and good conscience applied. That- 


is the first step. It remains, then, to ascer- 
tain and apply the law for the time being 
administered by the High Court of Judi- 
cature at Fort William in Bengal in the 
exercise of its ordinary original civil 
jurisdiction in a case in which an oral 
gift by one Muhammadan to another of 
immovable property is in issue in that 
Court. For the purpose of ascertaining 
w..at law is applicable to such a giftrs 
this in the High Court of Judicature at Fort 
William in Bengal to-day, I have to refer to 
the Letters Patent or Charter of 1865 of 
the ‘Calcutta High Court. The relevant 
clause is cl. 19. It provides: 

“And we do further ordain that with respect to 
the law or equity to be applied to each case com- 
ing before the said High Oourt of Judicature at 
Fort William in Bengal, in the exercise of its 
ordinary original civil jurisdiction, such law or 
equity shall be the law or equity which would have 
been applied by the said High Court to such case, 
if these Letters Patent had not issued.” 

So, fortne purpose of ascertaining the 

present law applicuble in Calcutta, we 
have to look-- back to see what law was 
applicable, or would have been applicable, 
if the Letters Patent of 1865 had never 
been issued: The administration of jus- 
tice in Bengal was in 1865, and still is, 
governed. by the East India Company Act, 
1870, 21:Geo. 3, c. 70. Section 17 of that Act 
is in these terms : 
-“Provided always . . . that the Supreme Court of 
Judicature at Fort William in Bengal shall have 
full power and authority to hear and determine in 
such manner as is provided for that purpose in 
the said Charter or Letters Patent all and all 
manner of actions and suits against alland singu- 
lar the inhabitants of the said City of Calcutta: 
Provided that their inheritance and succession to 
lands, rents and goods, and all matters of contract 
and dealing between party and party, shall be 
determined in the case of Muhammadans by the 
laws and usages of Muhammadans, and in the case 
of Gentus by the laws and usages of Gentus; and 
where only one of the parties shall be a Muham- 
madan or Gentu, by-the laws and usdges of the de- 
endant.” 5 : k 


_ That section still lays down what law 
is to govern questions arising between 
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Muhammadans in the High Court of Judi- 
cature at Fort ‘William in Bengal. The 
law there applicable to-day in all dealings 
between party and- party where such 
parties are Muhammadans- is to, be the 
law and usage of the Muhammadans. I 
entertain no doubt that a` gift of im- 
movable property by one Muhammadan 
to another is a “dealing” between them. 
Moreover, and this is the whole crux of 
the ‘question for the present purpose 
—such lawis to be applied “as Muham- 
madan Law” and nol as “justice, equity 
and good conscience as ascertained by 
reference to Muhammadan . Law.. Upon 
that reasoning | can come to no other. 
conclusion but that in a case such as. 
this one, falling within s. 13, sub-s.(2),. 
Burma Laws Act, there is “a rule of, 
Muhammadan Law” which is available 
and applicable. for -the purpose of this: 
case. That being so, s. 129, Transfer of 
Property Act, applies; and, as I have’ 
already pointed out, that section operates- 
to destroy s. 123 in any case in which’ 
there is “a rule of Muhammadan law” 
available. In this case there is such a 
rule. of Muhammadan Law available and 
accordingly, in my view, s. 123, Transfer: 
of, Property Act, has no force at all to 


affect it. : 


I desire only toadd that the conclusion 
at which I have arrived in this case. so 
far from conflicting with, is actually 
complementary to the decision arrived at 
in the Full Bench case to which I have. 
already referred. What I have now done: 
is to tuke the matter one stage further 
and to lay down what, in my view, is the; 
law applicable in the case of a gift, 
between Muhammadans when such gift is 
in issue in this. High Court in the exercise’ 
of its ordinary original civil ‘jurisdiction., 
This results in the curious position that, 
s. 123, Transfer of Property Act, applies: 
to a case of gift of immovable property’ 
where such gift is in issue in a Court 
other than a Court in Rangoon but does 
not apply to such a case when in issue. 
in this High Court. This anomaly, if it 
be one, flows, not from the judicial deci= 
sions of this Court, but.from.the wisdom 
of the legislature in having applied by, 
s. 13 (2), Burma Laws Act, to the Courts. 
of Rangoon a law different to that which, 
it has applied to other Courts of Burma., 
In the result, the preliminary point fails 
and the case must proceed. 

Ne Order accordingly. 
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PRIVY COUNCIL 
Appea! from the Supreme Court of the 
Island of Ceylon 
November 12, 1936 
Lorp Rocus, Sir Joan WALLIS AND 
- SIR Grorar RANKIN 
ALEXANDER PERERA CHANDARA- 
SEKERA alias ALISA NDIRI— APPELLANT 
YETSUS 
EMPEROR— RESPONDENT 


Criminal trial—Evidence—Dying declaration~ 
Admissibility—Evidence as to signs made in ans- 
wer—Admissibility—Interpretation put by witnesses 
upon those signs—Admissibility—Line of demarcation 
between two—Question put to deceased “was it A?” 
Answer by nod~Whether verbal answer—Trial by 
Jury—Summing up, objection to—No material as 
to enable their Lordships to come to conclusion— 
Ruling by lower Court correctly given in question 
of admissibility of evidence—Presumption of correct 
SUMMING up. 

Evidence as to signs made in answer to questions 
put to the deceased is admissible but state- 
meuts of witnesses as to what interpretation they 
put upon the signs are not admissible. But it is 
difficult, to adhere to a clear line of division bet- 
ween the description of signs and the interpreta- 
tion of signs, and it may be that in some respects 
witnessess may trespass beyond the line and so 
usurp what obviously is the function of the jury; 
but where the matter complained of was elicited 
by cross-examination on behalf of the accused, no 
substantial grievance can be made out in this 
regard, still less any real or serious miscarriage 
of justice. Queen-Empress v. Abdullah (1), Emperor 
v. Sadhu Charan Das (2), Chandrika Ram Kahar v. 
Emperor (8) and Mam Chand v. Crown (4), approved. 

The nod of assent by the deceased to the question 
“was it A?” would constitute a verbal statement 
made by the deceased. 

It is, of course, true that evidence of signs of an 
ambiguous or uncertain character ought not to be 
admitted at all and that in many cases the evidenze 
though admissible might be of little weight. It is 
no doubt also true that answers to questions of a 
leading character may be of little weight. [p. 332, 
col, 2.] 

In the absence of any suggestion, based on any 
materials, that the summing-up was open to objev- 
tion, their Lordships assumed that the Commis- 
sioner who heard the argument on the admissibility 
of the evidence with regularity, and ruled upon it 
correctly, also directed the Jury adequately and 
Prom? as to the weight of the evidence. [p, 332, 
col. 2. 


Mr. L. M. D. DeSilva (K. C. of the Ceylon 
Bar), for the Appellant. ` 

Sir Donald Somervell, K. C. and Mr. 
Kenelm Preedy, for the Respondent. 


Lord Roche.—This is an appeal by 
special leave against a judgment and sen- 
tence ofthe Supreme Court of the Island 
of Ceylon, dated May 1, 1935, whereby, 
after a trial before a Commissioner and 
a Jury, the appellant was sentenced to 
death forthe murder of a woman named 
Salami Nadatchi on May 15, 1934. The 
Jury had returned a verdict of guilty by 
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a majority of six toone. The main point 
raised in the appeal was whether informa- 
tion given by the deceased woman before 
her death was a statement within the 
meaning of s. 32 of the Ceylon Evidence 
Ordinance No. XIV of 1895, and as such, was 
admissible in evidence by virtue of that 
section. This information was admitted in 
evidence and directly implicated the ap- 
pellant. The material part of the section 
is as follow:— 

“Statements by Persons who cannot be called as 
witnesses. 

“32. Statements, written or verbal, of relevant: 
facts made by a person who is dead, or who cannot 
be found, or who has become incapable of givin, 
evidence, or whose attendance cannot be procured 
without an amount of delay or expenss which, under 
the circumstances of the cass, appears to the Court 
unreasonable, are themselves relevant facts in the 
following cases :— 

“(1) When the statement is made by a person 
as to the cause of his death, or as to any of the 
circumstances of the transaction which resulted in 
his death, in cases in which the cause of that per- 
son's death comes into question.” 

The facts of the case as proved by 
evidence not the subject of objection were 
as follows:— 

The deceased was a widow living alone 
in a two-roomed one-storied houso on a plot 
of land lying between the estates of 
one Stanley Jayawardene and cne Collin 
Silva. Tre  deceased’s house was. 
about 120 yards from the estate bungalow 
of Collin Silva where a witness named 
Pengam Arumuzam, watcher of the estate, 
lived with his wife. The accused man 
had worked as a carter for Stanley Jaya- 
wardene's estate and lived ‘n the neigh- 
bourhood, but recently and until shortly 
before May 15, 1934, he had been in the 
employment of two brothers Mohamadu, 
a few miles away. He had been dis- 
charged from this employment some days 
before May 15, and was then unemployed. 
On the day in question he had been to 
the piace of business of the brothers 
Mohamadu, had borrowed a bicycle from 
one of them and gone home on it to dinner 
at his house, which he left after dinner 
about 2p.m. Between 2 and 3 p.m. he 
was seen near the house of the deceased 
women in conversation with her. Between 
3 and 4 p.m. he was seen riding the 
bicycle away from that locality and was 
described by a witness (Charles) as dis- 
mounting andas going intoa thicket and 
lurking there and behaving in a suspicious 
and excited manner. He ‘then, after 
bathing in a stream, went back on the 
bicycle to the place of business of the 
brothers Mohamadu where he was later 
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arrested. Meanwhile at about 4 p.m. the 
deceased had come ina terribly wounded 
condition to the bungalow of Collin Silva 
oecupied by Arumugam. The principal 
wound was one about 4 inchesin length 
extending from the right side of her neck 
across the throat to about 4 an inch on 
the left side of the middle line. There 
were minor wounds on the face.and head 
and her ears were severed and torn. She 
had evidently made her way unaided from 
her own house and was found onzthe 
verandah of Collin Silva’s bungalow. There 
the interrogation took place “from which 
the evidence in dispute was derived and 


in consequence the accused was arrested’ 


the same afternoon at the Mohamadu's 
place of business. The statement of the 
accused, made on May 16, was of the 
nature of an alibi and in particular was 
to the effect that from 12-30 p.m. 
onwards he. was at the boutique. This was 
proved atike trial to be untrue as appears 
from the evidence summarised above. 
At the trial the . accused did not elect 
to give evidence nor was evidence called 
on. his behalf. At the house of the de- 
ceased woman the main features of the 
attack. upon her were plainly to be .seen. 
There was blcod on a camp cot in the 
outer room upon whick tke deceased must 
have been sitting or lying when attacked. 
The r-om was disturbed and jewellery 
which she possessed was missing. The 
door from this room to the outside was 
locked and the wounded woman, as was 
indicated by blood marks, made her way 
into the inner room and then out of a 
window and thence by a path to Collin 
Silva’s bungalow. There she was bandaged 
and propped up against a wall with cushions. 
The throat wound rendered her unable 
to speak; but she was fully conscious and 
able to understand what was said toher 
and to make signs and to nod her head 
though slightly. She was asked questions 
both by the Police and by neighbours 
and in particular by one Martin Perera— 
a carter who had worked with the accused 
for Mr. Stanley Jayawardene and who also 
knew the deceased woman. Mr. Stanley 
Jayawardene was present atthe material 
time and there was-no ground for suggest- 
ing that the evidence to which objection 
was taken was derived solely or mainly 
from Police sources, or that Perera or 
Mr. Jayawardene, who gave evidence of 
-what took place, were witnesses with ill- 
will to the appellant. The greater part of 
the interrogation was conducted by Martin 
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Perera, who spoke tothe wounded woman 
in Sinhalese. The course and result of it 
was as follows :—Asked who cut her neck, 
the deceased indicated by signs the height 
of the person and later pointed to Mr. 
Jayawardene and also made signs as of. 
goading a bull. .The accused had worked 
for Mr, Jayawardene as.a carter. She 
also pointed to a constable and then patted 
or slapped her cheek two or three times. 
The accused had seme time previously 
assaulted a constable by slapping his face 
and this was amatter of common know- 
ledge. Probably at this stage—though the 
witnesses were not entirely in agreement 
astothe order of events—Martin Perera 
put the direct question: “Was it Alisan- 
diri ?"—the name by which the accused 
was ordinarily known. The wounded woman 
nodded her head in answer to this ques- 
tion. Asto this fact and that it was a 
ncd of sesent no witness seemed in any 
doubt. The wounded woman was removed 
to hospitaland died there and, as has 
been already stated, the appellant was ar- 
rested and charged. 


At the trial the admissibility of the evi- 
dence in question seems to hare been 
raised by Counsel for the defence as son 
asthe jury was empanelled and eworr. 
The Jury was quite properly ordered to 
retire and the question of admissibility was 
argued and decided in their absence. An 
authority Queen-Limpress v. Abdullah (1), 
which will be referred to later in this 
judgment was cited to tke learned Com- 
missioner, and in accordance with that 
authority he ruled that evidence as to 
signs made in answer to questions put 
to the deceased was admissible but that 
statements of witnesses as to what inter- 
pretation they put upon the signs were 
not admissible. It was said upon the 
argument of this appeal ihat the latter- 
part of the ruling was not observed, and 
that evidence ruled inadmissibile was in 
fact given. I$ is difficult to adhere to 
a clear line of division between the des- 
cription of signs and the interpretation of 
signs, and it may be that in some respects 
witnesses trespassed beyond the line and 
so usurped what obviously is the function cf 
the Jury ; but their Lordships observe that 
in some instances the matter ccmplained 
of was’ elicited by cross examination on 
behalf of the accused. Their Lordships are 
of opinion that no substantial grievance can 
be made out in this regard, still less any real 
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or serious miscarriage of justice. The 
main question is whether any part of the 
evidence as to what passed between the 
deceased! and Perera should have been ad- 
mitted. [n their Lordships’ opinion the 
ruling of the learned Commissioner was 
correct. It is to be observed that in the 
section the word used is “verbal” and not 
“oral which is used elsewhere in the 
Ordinance, as for example in s. 3 and 
s. 119 in reference to evidence given in 
Court. It is unnecessary to decide whether 
the question put “Was it Alisandiri ?” and 
the nod of assent would have constituted 
an oral statement made by the deceased, 
but their Lordships are clearly of opinion that 
it constituted a verbal statement made by 
her. The case under consideration closely 
resembles the case of a person who is 
dumb and is able to converse by means 
of a finger alphabet. Upon proper evidence 
proving the words used in a conversation 
so held, their Lordships think that a state- 
ment so made would be a verbal state- 
ment within the meaning of the section. 
So here their Lordships think that there 
was a proper and sufficient evidence of a 
verbal statement by the deceased to the 
effect that it was the accused who cut her 
neck. As tothe remainder of the evidence 
as to signs made by the deceased it was 
necessarily given in order that it might 
be understood in what circumstances and 
context the vital question came to be 
asked and to be answered. Mention has 
already been made of the decision in 
Allahabad upon which the learned Qom- 
missioner relied to support his ruling. This 
was adecision of the Full Court and was 
pronounced in the year 1885. Since that 
time it has been followed in Bengal in the 
case of Emperor v. Sadhu Charan Das (2), 
in Patna in Chandrika Ram Kahar v. 
Emperor (3) and in Lahore in Mam Chand 
v: Crown (4). The material provisions of the 
Evidence Act in India are identical with 
the provisions of the Ceylon Ordinance. For 
the reasons already given, their Lordships 
think that those decisions were correct and 
thatthe learned Commissioner was right in 
following them. 

Observations were properly and forcibly 


made by Counsel for the appellant as to the. 


caution. required in the reception of evidence 


(2) 49 0600; 77 Ind. Cas. 993; 26C WN 414; AIR 
1999 Oal. 409; 25 Or. L J 429. 

(3) 1 Pat, 401; 71 ind. Cas. 353; 3 PLT 771; AT R, 
1922 Pat, 535; (1923) Pat. 26; 24 Or, LJ 129; 1 Pat. 


L R 77 Or. 
(4) 5 Lah. 324; 82 Ind. Oas. 129; A I R 1924 Mah, 
609; 1 L O 127; 25 Cr. L J 1201. 
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of this character and in the use to be made" 
of it. It is, of course, true that evidence 
of signs of an ambiguous or uncertain cha- 
racier ought not to be admitted at all 


and that in many cases the evidence 
though admissible might be of little 
weight. It is nodoubt also true that ans- 


wers to questions of a leading character 

may be of little weight, but in the circum- 

stances of this case Martin Perera’s question 

was in its context other than a mere lead-. ` 
ing question. At any rate all such matters are 

matters for the Jury, going tothe weight and: 

not to the admissiblity of the evidence, and’ 
there is nothing here to show that anything 

took place in this connection calling for or 

justifying the interference of this Boardi. 
Unfortunately neither the advisers of: the 

appellant nor the Crown were able to trace. 

or produce any note of the summingeup. 

In the absence of any suggestion, based. 

on any other materials that the summing 

up was open to objections, their Lordships 

can only assume that the learned Commis- 
sioner who heard the argument on the admis-: 
sibility of the advance with regularity, and. 
ruled upon it, as their Lordships have. 
decided, correctly, also directed. the Jury: 
adequately and properly as tothe weight 

of the evidence. The result seems to 

their Lordships to be this: Apart from 

the evidence pro.eeding from the deceased 

woman, the other evidence was not 

sufficient to warrant a conviction but at 

the same time that other evidence. was 

not merely consistent with the deceased's 

statement but pointed in the same direc- 

tion. It was a case in which, if the 

deceased's statement was received and was 

believed, əs it evidently was by the 

Jury, to be clear and unmistakeable in 

its effect, then a conviction was abundantly 

justified andindeed inevitable. For these 

reasons their Lordships have felt them- 

selves impelled to advise His Majesty that 

this appeal should be dismissed. 


D. Appeal dismissed. 


Solicitors for 
Douglas, Grant & Dold. ; 
Solicitor for the Respondent :—Mr: Bur- 


chells. 


the Appellant:—Messrs. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 19 of 1933 
March 16, 1936 
M. N. MUKERJI AND Jaox, JJ. 
BHABANI PROSANNA LAHIRI AND 
ANOTHER—PLAINTIFFS~—APPELLANTS 
versus 
CHAIRMAN, MUNICIPAL COMMIS- 
SIONERS, RANGPUR MUNICIPALITY . 
—Derrenpant No. 1 AND OTHERS— 
RESPONDENTS 
Bengal Municipal Act (III of 1884), ss. 112, 118, 
120, 121—-Distress—Provisions as to time—Interpreta- 
tion—Quarterly instalment—Non-payment — Distinct 


demand, if constituted — Procedure for distress 
stated, 

The provisions as to time in regard to process for 
distress cannot be construed as indicating that the 
protection ofthe tax-payer was the sole concern of 
the legislature. A more sensible interpretation is 
that the legislature intended that if process for dis- 
tress is to be allowed, the Municipality will have to 
begin with presentation of the bill within six months, 
but may wait for such reasonable time at their option, 
subject to the general law of limitation, as the circum- 
stances of the case may demand, and then issue a 
notice of demand, and that once such notice is served, 
it must give the party fifteen days’ time for pay- 
ment; but if no payment is made it must levy dis- 
tress within three months of the service or ofthe 
ae on review, as the case maybe, [p. 335, col. 


Procedure explained. 

Although under the Act, the taxis assessed ata 
yearly rate the whole process for its recovery as 
formulated in the Act treats each quarterly instal- 
ment of the tax as a distinct amount recoverable by 
the procedure laid down init. For each instalment 
a bill is to be made out and presented, a notice of 
demand is to be served with copy of the bill, and in 
case of non-payment a remedy by distress and sale 
is available. In such circumstances itis difficult 
to imagine that when several such - instalments re- 
main unpaid, the total amount remaining unpaid 
constitutes one entire demand and the several sums 
as per each instalment do not each constitute a 
distinct demand. [p. 336, col. 2.] 


G. A. from original decree of the 
Second Additional District Judge, Rang- 
pur, dated September 14, 1932. ; 

Messrs. Charu Chandra Biswas, Satis 
Chan lra Sinha, Debendra Nath Bagchi 
and Rabindra Nath Chowdhury, for the 
“Appellants. 

Messrs. Atul Chandra Gupta, Hiralal 
Ganguli, Priyanath Bhattacharjee, Sou- 
rindar Narain Ghose, Shambhunath Baner- 
jee, Madan Mohan Malhotra and Sudh- 
ansu Bhusan Sen, for the Respondents. 

Judgment.- The plaintiffs are the 
owners and occupiers of certain premises 
situated within the Municipality of Rang- 
pur. They instituted the suit against 5 
defendants: No. 1, the Chairman of the 
Municipality: No. 2,Jogendranath Chat- 
terjee, in his individual capacity and also 
as the Chairman; No. 3, Phanibhusan 
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Majumdar, in his individual capacity and 
also as the Vice-Chairman; No. 4, Narendra 
Mohan Chatterjee in his individual capacity 
and also as the warrant officer; and No. 5, 
Rishikesh Dutta Gupta, in his individual 
capacity and also as the tax-collector. The 
suit was commenced as one for recovery of’ 
damages on his ground that certain goods 
of the plaintiffs had been wrongfully and 
maliciously seized and. detained by the de- 
fendants, causing them annoyance, distur- 
bance, mental worry and loss of prestige 
and reputation. It transpired after the 
plaint was lodged that the goodshad already 
been sold and so the claim for damages 
was also pressed on the ground that the sale 
was wrongful and unauthorized. The Sub- 
ordinate Judge having dismissed the- suit, 
the plaintifis have preferred this appeal. 
Mr. Biswas, appearing on behalf of the ap- 
pellants, has expressly given up the allega- 
tions as regards malice and has restricted 
his claim to one hased upon wrongful dis- 
tress not authorized by law. 

For this, the magnitude of the suit has 
been considerably reduced and the con- 
troversy has been brought within a very 
narrow compass. All the questions that 
now arise for our consideration are more or 
less questions of law, the facts being en- 
tirely undisputed. In 1927 there was a ge- 


“neral assessment in this Municipality,- the 


tax for the holding in suit being raised 
from Rs: 109-9-0 per quarter to Rs, 163-14-0 
per quarter. The first bill and notice of 
demand at this rate were served on the 
plaintiffs on June 9, 1927, the amount re- 
presenting the tax for the first quarter of 
1927-28. On June 20, 1927, the plaintifis 
applied for a review.- The application re- 
mained pending and in the meantime bills 
at the enhanced rate continued to be 
served; Bill for the second quarter of 1927- 
28 “was served on July 26, 1937, for the 
third quarter of 1927-28 on November 17, 
1927, for the fourth quarter of 1927-28 on 
February 29, 1928, for the first quarter of 
1928-29 on July 18, 1928, for the second 
quarter of 1928-29 on August 20, 1928. On 
October 17, 1928, order was passed on the. 
review reducing the enhanced tax to 
Rs. 136-8 0 per quarter. CES 

On November 29, 1928, a bill at the rate 
of Rs 163-14-0 for the third quarter of 
1928-29 was served apparently having been 
drawn up at that old rate before the order 
was passed on the review. On February-7, 
1929, a bill for the fourth quarter of 1928- 
99 at the reduced rate was served. No 
Payment was made on any of these bills. 
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It is important to note that no notice of 
demand was served in connection with any 
of the aforesaid bills with the exception, 
of course, as already stated, of the bill for 
the first quarter of 1927 28. On March 16, 
1929, a second notice of demand was served 
on the plaintiffs, as for a sum of Rs. 1,092 
accompanied by eight bills in printed forms 
with the heading “copy . bills’ with the 
blanks filled in, and purporting to be bills 
at the rate of Rs. 136-8-0, for eight quarters 
of the two years 1927-28 and 1928-29. On 
March 28, 1929, plaintiff No. 2 tendered a 
sum of Rs. 136-8-0 to the Chairman of the 
Municipality with a letter which ran as 
follows? h | 

“Sir—I have the honour to remit herewith 
Rg, 13€-°-0 on protest—municipal-tax for the fourth 
quaiter of 1928-29 * = * The tax in my opinion 
ig excessive and assessed illegally. I understand 
that you would issue distress warrant for the rea- 
lization of the tax. To avoid trouble I do hereby 
pay on protest the sum demanded although we do 
not admit the same to be legally assesed.” 

This tender was refused by a letter to 
the plaintiff dated’ March 28, 1929, over 
the signature of the Vice-Chairman which 


following: 


“For the 2nd, 3rd and 4th quarters of 1927-28, 


and lst, 2nd, 3rd and 4th quarters of 1928-29. 


House tax Rs, 477-12-0 
Tuatrine tax » 477-12-0 
Warrant fee » 100-0 





Total Rs. 965-8-0 


The distress was levied and the goods 
were seized on April 27, 1929. The plain- 
tiffs gave the notice under s. 363 of the Act 
on June 13, 1929, and instituted this suit 
on July 16,1929. On July 15, 1929, how- 
ever, the goods were sold, the price fetched 
at the sale being. Rs. 1,010-8-0. In the 
Court below, as well as in -this Court, 


various considerations were put forward for 
the purpose of establishing that the dis- 
tress was unwarranted by law; and some of 
the points urged in that Court have been 
given up here as untenable, while others, 
not previously adverted to, have been urged. 
The subéstantial‘contentions directed against 


the legality of the distress as urged before’ 
us will now be dealt with. 

The first contention is that the demand 
made on March 16, 1929, was not a valid 
demand in that the notice of demand was 
accompanied by 8 bills, aggregating the 
total amount of demand, which were all 
issued for realization at the reduced rate 
of Rs. 136-8-9 p:r quarter and were headed 
“copy bills;” but of these, with the excep- 
tion of one bill, namely the one for the last 
quarter of 1928-29, of which the original 
was issued for the said rate, the remaining. 
seven purported to be copies of original 
bills which had been issued not at the 
reduced rate of Rs. 136-80 but at the 
enhanced rate of Ks. 163-4-0. It has been 
contended that under para. 2, s. 118 of the 
Ast every instalment of tax shall be deemed 
to be due on the first day of the quarter 
in respect of which such instalment is pay- 
able and that under s. 120 of the Act a 
bill for an unpaid instalment which is due 
can only be presented within six months 
after it has become due; that each of the 
original bills for the said seven quarters 
had been issued within the said prescribed 
period, but on March 16, 1929, when the 
eight “copy bills” were presented along 
with the notice of demand, only two of 
them, namely those for the 3rd and 4th 
quarters of 1928-29 were within time, while 
the six others were all out of time; and as 
the original bills for the said six quarters 
had become ineffective by reason of the 
rete of tax stated in them having been re- 
dued on review, these “copy bills” should 
be regarded as not copies but originals 
presented beyond time and sgo it should be 
held that s. 120 has been contravened. 

It has been argued that the foundation 
ofa process for distress is the service of 
“such bill and notice’ (vide s. 121); that 
is to say, a bill and notice issued under 
s. 120 which provides for the presentation 
of a bill atthe rate at which the realize- 
tion is to be made; and that inasmuch of the 
six so-called “copy bills,” which are not 
only bills in which such rate was men- 
tioned, were each presented beyond six 
months of the respective dates when the 
tax became due, the process was issued 
without jurisdiction. Another branch of 
this contention which has been put forward 
in the alternative is thatif s. 121 of the 
Act is construed in such a way as to mean 
that no fresh presentation of bills at the 
altered rate is necessary, even though the 
rete may have been reduced on review, and 
that the section contemplates that the 
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party has to make the payment within 15 
days of the order onthe réviéw, and that 
failing such payment, the arrears due may 


be realised by distress within three months 


after the order, thén also the distress and 
sale were beyond time, having been made 
on April 27, 1929, which was beyond three 
months from October 17, 1928, on which 
date the order was passed on the review. 
It has been argued that the provisions of 
these sections which have been laid down 
for regulating a special procedure for a 
speedy and summary remedy by way 
of. distraint must be strictly complied 
with, and that there is no injustice or 
hardship in construing the sections as 
meaning that it is only in normal cases, 
that is to say cases in which the ap- 
plication for review fails to result in 
a reduction of the tax, that the sections 
taken in conjunction with the note con- 
tained in Form A prescribed for a notice of 
demand, which says : | 

“If you present such petition no amount will be 
levied from you until ths Commission2rs shall 
have passed an order on your petition, but. after 
15 days from such order, ete.,” 
make ous a consistent procedure perfect- 
ly in accord with the several periods of tame 
prescribed forthe different steps. And it 
is argued that unless the provisions as re- 
gards time are entirely disregarded, a case 
in which the review results in an alteration 
in the assessment cannot be brought within 
the purview of the sections so as to enable 
the Municipality to levy the arrears by dis- 
tress. 

It has been pressed on us that the legis- 
lature must have intended such normal 
cases only as deserving of the summary 
procedure and toleave the Municipality to 
_ seek. its remedy in other cases by way of 

suit, as provided for in s.129 of the Act. 
There is, it has been said, considerable 
sense in this interpretation, forit is only 
fair toassume that if the assessment was 
excessive and is subsequently reduced, the 
party should not be harassed by distress for 
arrears which may have remained unpaid 
because of the pendency of the review. There 
is na doubt much to be said in favour of 
these arguments. But the arguments assume 
that there was an anxiety on the part 
.of the legislature to protect the tax-payer 
from distress rather than to enable the 
Municipality lo levy distress for realization 
ofits statutory dues provided it has been 
sufficiently diligent. Is this assumption 
correct? Letus examine the several essen- 
tials that are laid down and the several 


“been subsequent alteration : 
„consider the question whether a further ap- 


periods of time prescribed therefor. They 
stand thus: ` 


“A. Presentation of a ‘Within six’ months 
bill. hi from when-the tax be- 
: - =- comes due. 
B. Service of notice At any subsequent 
` of demand with time. 
copy bill. te 
O. Failure’ to comply Within 15 “days of 


with the demand. the service of notice or 


of the- order on review. 

Within three months 
ofthe service of notice 
or of the order on re- 
view, . 

It is obvious that while steps A, B and 
D are to be taken within given time, there 
is no time limit as regards step O. This 
omission allows the Municipality to wait for 
any indefinite period,subject of course to 
the general law of. limitation. The provi- 
sions as to time, therefore, cannot be ccn- 
strued as indicating that the protection of 
the tax-payer was the sole concern of the 
legislature. A more sensible interpretation 
is that the legislature intended that if pro- 
cess for distress is to be allowed, the Muni- 
pality will have to beg’n with presentaticn 
of the bill within six mnths, but may 
wait for such reasonable time at .their op- 
tion, subject tothe generel lew of limita- 
tion, as the circumstances of the case may 
demand, and then issue an tice of demand; 
and that once such notice is served; it must 
give the party fifteen days’. time for pay- 
ment; but if no payment is made, it must 
levy distress within three months of the 
service or of the order on review, as the 
case may be. An interpretation of the sec- 
tions based on a-supposition that it is the 
interest of the tax-payer alone ihat was 
being safeguarded by the legislature or 
that aremedy by way of distressin a case 
where on review the tax is reduced was 
not favoured by the legislature, does not, 


D. Distress and sale. 


_in our opinion, seem permissible. 


On a careful consideration of the sections 
it seems tous that they construct a per- 
fectly workable and reasonable procedure 
in all conceivable cases without necessi- 
tating any violence to their language. The 
procedure may be described thus: (a) pre- 
sentation ofa bill at the rate entered in 
the list, notice whereof is published under 
s. 112, or at the altered rate, if there has 
We need not 


plication for review will lie in a case where 


‘there has already been an alteration. Such 


presentation has to be made withid six 
months after the tax has become due (s. 1:0, 
para. 1), and the tax will be deemed to 
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-be due on tke first day of the quarter for 
which it is payable. (b) "Non-payment of 
the bill: The Municipality may wait for 
‘any reasonable time, subject to the gene- 

al Jaw, of limitation. (e). Service of notice 
‘Of demand with copy billat any time sib- 
sequent to presentation of bill (s. 120, 
‘para. 2). (d) Application fr review: 
Either before or after service of notice of 
demand : In the latter case, the application 
must be made within fifteen days of ser- 
-vice of the notice demand (Form A, Note). (e) 
Tf the review fails : If a notice of demand 
‘has been already served, no fresh notice is 
‘necessary, because in the notice itself it is 
stated that the amount due will have to be 
paid within firteen days of the order on 
the review. Ifa notice of demand has not 
been served, then it will have to be served 
‘and within fifteen days of the service the 
amount due will-haveto be paid. (f) If 
the review succeeds: If there has been no 
previous service of a notice of demand, such 
‘notice will have tobe served with ‘copy of 
the bills’ (s. 120, para. 2). But now the tax 
due will be the tax as altered. Section 118. 
ga. 

Tihs amount due shall be deemed to be amount 
entered in the lists... unless the amount entere 
in the lists is subsequently altered.... in whick 
case the amount to which the assessment or rating 
isso altered shall be deemed tobe the amount due." 

The law itself thus corrects the amount 
due as stated in the original bill and the 
original notice, if any, and says that the 

- amount so altered shall be deemed to be 
‘the amount due. The fresh notice must, 
‘therefore, show the altered amount and the 
‘copy of the bill’ in order to be correct 
“must also show the altered amount. If there 
has been a previous service of a notice oz 
demand, it would seem that a fresh notice 
at the altered rate would not be neces- 
‘sary because of the statement in the note 
in Form A to which reference has already 
„been made. Buta better practice is to wait 
for the result of the review,as has been 
“done in the present case. (g) Non-compli- 
. ance with the notice of demand taken along 
. with the orderon review, if any, within 
-fifteen days (s 121, para. 1). (h) Distress 
“and sale: Within three months of the ser- 
vice of notice of demand or order on Te- 
; View, as the case may “be (s. 121, para, 2). 
In the present case all the different steps 
were correctly taken ; the notice of demand 
was served after the order on review and 
-the distress and sale have taken place 
_ within the time prescribed. We, therefore, 
‘gee no reason to hold that the proceedings 
‘.geferred to so far were not in order. 
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The second contention urged on behalf. 
of the appellants is thatthe distress and 
sale were illegal because they were fora 
sum which included an amount in respect 
of which a valid tender was unlawfully 
refused. The tender was, as already stated, 
in respect of the tax forthe last quarter 
of 1928-29, The learned Judge has held 
that the tender was bad because it was‘not 
an unconditional tender; with this con- 
clusion we entirely disagree. Jt does not 
appear to us that there was any condition 
attached to the tender or any ambiguity 
in the letter (Ex. 10) by which it was 
made, Indeed from the reply (Ex. 11). by 
which the tender was refused, it is more 
than clear that the Municipality under- 
stood the tender as one in respect of the 
tax for the said quarter only and not 
coupled with any condition. The refusal 


-was based on the ground that it was in 


respect of apart only of the whole amount 
af the taxes for which demand had been 
made. 

- The question, therefore, is whether the . 
amount tendered could be regarded asa 

distinct or separate demand. Now the 
law of tender as between contracting par- 
ties and so forming a part of the law of 
contract does not apply, to the present case; 
for the relations between the Municipa- 
lity and the tax-payer are not contractual, , 
If the said law did apply thereis autho- ` 
rity for holding that it was a good tender. 
For instance, if two quarters? rent are in 
arrears and the tenant tenders the amount 
for one of the quarters, the tenderis good 
tender as to that quarter (see Chitty on 
Contracts, Edn. 18, p. 892'.° The relations 
being statutory we have to look to the pro- 
visions of the Act itself. It is true that 
under the Act the tax is assessed at ave rly 
rate ; but the whole process for its recovery 


“as formulated in the Act treats each quar- 
` terly instalment of the tax as a distinct 


amount recoverable by the’ procedure laid 
down in it. Fer each instalment, a bill is 
to be made out and presented, a noticé of- 
demand is to be served ‘with copy of the 


“pill, and in case of non-payment a remedy 


by distress and sale is available. In such 
circumstances itis difficult to imagine that 
when several such instalménts remain 
unpaid, the total. amount remaining uñ- 


“paid constitutes one entire demand and 


that the several sums as per each instal- 
ment do noteach constitute a distinct dé- 


‘mand. It is true that there may be a con- 
“venience in serving oné notice of demand 


Z| 


embracing -all the instalments rémaining 
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mpaid, but ib is highly debatable whether 


n view ofthe form of such nolice pres-’. 


tibed in the Act (Form A) it is-open to the 
<funicipelity to use one form embracing ‘all 
he instalments. The form speaks- of an 
«mount as due on a bill accompanying. 
It will appear from ss. 118 to 121, that 
e scheme of the sections is to treat 
ach instalment asa distinct item and in the 
second paragraph of the section last men- 
ioned it is provided that each such instal- 
nent, treated as the amount of the arrear 
lue, together with costs on the scale shown 
n the table vf fees marked B in the fourth 
schedule, is to be realised by sale and dis- 
Tess. Ifonedistraint is held for several 
astalmenis unpaid the costsin respect of 
he aggregate amount as prescribed in the 
able are to belevied. But even then the 
demands, in our opinion, are distinct. The 
10tice of demand in respect of the 4th quar- 
er for 1928-29 with “copy of bill” was 
erved on March 16, 1929, and within fifteen 
“ays of the service the entire amount of the 
lemand was tendered on March 28, 1929. 
Whe amount had not yet become “an arrear 
lue” within the meaning of the second 
daragraph of s. 121. . At such a stage it was 
vholly illegal to refuse the tender. 
It necessarily follows that the warrant 
hat was issued, including the amount of 
ax due for the 4th quarter of 1928-39 was 
llegal, and the distress and sale held there- 
mder must be held ultra vires. In such 
ircumstances the fact. that the warrant was 
4 good warrant, so far as the taxes for the 
ther six quarters are concerned, does not 
ilter the position. In the case of an illegal 
listress the distrainer is a trespass.ab ini- 
io; and the full value of the goods which 
«ave been lost to the plaintiff without 
any deduction for the tax due is. recover- 
able as damages; (see Hailsham’s Laws of 
«ingland, Vol. 10, Art. 759). The value of 


he goods as found by the Court below is- 


ts. 1,010-8-0; and this is not disputed. 
The result is that this appeal succeeds 
in-part. The decreeof the Court below is 
nodified in the manner following: A dec- 
wee should be made in plaintiff's favour 
jeclaring that the distress and sale were 
legal and ordering that the plaintiffs do re- 
rover from defendant No. 1 the sum of 
Rs. 1,010 8-0 with interest at the. rate of 6 
-per cent. per annum. from April 27, 1929, 
ine date of seizure, until this day, the date 
f the decree of this Court, the total amount 
satrying interest thenceforward atthe rate 
af 6 per cent. per annum, till renlisation. As 
between the plaintiff and defendant No. 1, 
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the latter. will be entitled to recover 2/3rds 


‘in favour of defendants Nos. 2, 3, 
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cf the costs which the Court below had dec- 
reed in his favour ; and the order for costs 
made inthe decree of the Court below 
4 and 
5 will stand. So far as the costs of this 
Court are concerned, the plaintiffs and de- 
fendant No.1 will each bear their or his 
own costs, but defendants Nos. 2,3, 4 and 
5 will each recover his costs “from the 
plaintiffs, hearing-fee in favour of each of 
them being assessed at two gold mohurs. 
N. Appeal partly allow2l. ; ~ 
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OUDH CHIEF COURT 
Civil Application No. 99 of 1935 
December 1, 1936 
Srivastava, A. CO. J. AND ZIA-UL-HASAN, J. 
BARATI MIAN~—Osszortoner — 
APPLIOANT 
versus 
RAM ADHIN—Opposits Party 

Civil Prozedure Code (Act V of 1908),0. XXT, r. 51, 
s. 115—Objection under O. XXI, r. 58, should not be 
dismissed on ground of delay without giving an 
opportunity to objector of being heard. 

A Court cannot dismis3 an objection filed under 
O.XXI, r. 58, summarily on the supposed ground 
that thereis an unnecessary delay without giving 
an opportunity to the objector or his Counsel to 
explain the delay. Where no such opportunity is 
given, the Oourt acte with material irregularity and 
his order is liable to be set aside under s, 115, 
Civil Procedure Code. Mst. Rajeshuri Bibi v. B. Hari 
Ram (2), followed. ule 

C. App. for revision of the order of the 
Munsif of Bahraich, dated August 13, 1935. 

Mr. G. H. Naqvi, for the Applicant. 

Mr. M. Naimullah, for the Opposite Party 


Jud gment.—This is an application under’ 
s. 115 of the Code. of Civil Procedure for 
revision ofan order of the learned Munsif 
of Bahraich summarily rejecting an objec- 
tion made under O. XXI, r. 58, of the Codé 
of Civil Procedure on the ground of. its 
being too late. The attachment in this 


_case wag made on July 24, 1935, and the 


report of the process-server about attach-' 
ment was to .be made on August 13, 1935. 
The objection was filed on August 13, and 
was summatily rejected- by the learned 
Munsif the same day in his chamber. The 
proviso to O. XXI, r. 53 allows the Court 
discretion: to dismiss.an objection if it wag 
designedly or unnecessarily delayed. It is 
true that the exercise of such discretion is 
not open to revision under s. 115 of the Code . 
of Civil Procedure but as held by. a Bench 
of the Allahabad High Court in Musammat 
Rajeshuri Bibi v. B. Hari Ram, A, LR, 
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1933 All. 751 (1), a .Court cannot dismiss 
an objection filed under O. XXI, r, 58, sum- 
marily on the supposed ground that: there 
is an unnecessary delay without giving an 
opportunity tothe objector or his Ccunsel 
to explain the delay. In the present case 
no such opportunity was allowed to tke 
objector. We are, therefore, of opinion 
that the Court acted with material irregu- 
larity in dismissing the objection in the 
way it did. We accordingly allow the 
application, set aside the order of the lower 
Court and send the case back to the learned 
Munsif to determine whether there was 
any intentional or unnecessary delay after 
hearing the parties and in case it is found 
that there was no such delay then to dispose 
of the objections on the merits. Costs 
will abide the result. 


Application allowed. 


D. 
(1) A I R 1933 All, 751; 145 Ind. Cas 4414;6 R A 108; 


(1933) A L J 1177. 





PATNA HICH COURT |. 
Criminal Revision Application No, 542 
of 1936 
“: Novimber 10, 1936 
ROWLAND, J. 

AZIZ KHAN——-COOMPLAINANT— PETITIONER 


x VETSUS 
EKRAM HUSSAIN—Accuszp—Oprosits 
. PARTY 

Penal Code (Act XLV of 1860), s. 497—Marriage 
must be strictly proved—No particular numbers of 
witnesses are necessary—Evidence of husband and 
wife, whether suffictent—Proof of ceremonies for 
marriage, necessity of. : 

In prosecution under s. 497, Penal Code, where 
marriage is an ingredient in the offence, the fact of 
the marriage must be strictly proved in the regular 
way. This implies that the marriage must be prov- 
ed as anevent which took place and not merely as 
the state in which the parties were living and if 
it ig sought to prove it by oral evidence that evi- 
dence must, in accordance with s. 60 of the Evidence 
Act, be direct that is to say, must be the evidence 
of an eye-witness. No particular number of wit- 
nesses must be examined to prove the fact of mar- 
riage between two persons. It cannot be said that 
the evidence of a husband and a wife that a marri- 
age in fact took place between them cannot be ac- 
cepted as sufficient to prove that fact, nor will 
any presumption against the validity of such a 
marriage arise unless there is at least some sugges- 
tion that a particular pait of the ceremony neces- 


sary to its validity was lacking, every case depends 
on -its own facts. 


[Case-law reviewed.] 

Ur. R. App. from an order of the Sessions 
Judge ot Shahabad, dated September 
3, 1936, reversing that of the Magistrate, 
First Class of Sasaram, dated May Z6, 1936. 

Mr. K. K. Banarji, for the Petiticner. 

Mr. M, Azizulian, for the Opposite Party. 
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Judgment. —This.is. an application in 
revision against an appellate. order of the 
Sessions Judge cf Shahabad acquitting 
Ekram Hussain of an offence ‘punishable 
under s. 497 of the Indian Penal Gode.. 
-The facts found are thatthe opposite 
parly Ekram Hussain had kept living with 


him as his wife Musammat Sayidan who. 


had before that been living with. Aziz 
Khan, the complainant, as his wife. 


were legally married about 1926 and Lad 
never been divorced. 

The defence in thetrial Court was that 
there had been a divorce terminating the 
‘marriage of Aziz and Sayidan. This con- 
tention was negatived by both Courts. 

It had not been denied before the trial 
Court that Aziz and Sayidan were legally 
matried, nor was this fact challenged in the 
memorandum of appeal to the Sessions 
Judge. But the learned Judge after ob- 
selVing quite correctly that the law requires 
in a prosecution under s. 497 of the Indian 
Penal Code that the alleged marriage must 
be strictly proved held, that the evidence 
on record was not sufficient to prove that 
there was alegal marriage because the 
facts were not stated from which the Court 
could judge whether all the ceremonies 
necessary for a valid marriage under the 
Muhammadan Law were performed or_ 
not. A 

In revision it is-contended that the Ses- 
sions Judge has gone beyond the law in 
rejecting the evidence as insufficient and 
that there has been a miscarriage of jus- 
tice. lt was laid down in the Ful Bench 
decision of the Calcutta High Court in 
Queen-Empress v. Pitambar Singh (1), that 
in criminal cases such as adultery where 
marriage is an ingredient in the offence, the 
fact of the marriage must be strictly prov- 
ed in the regular way. This imphes that 
the marriage must be proved as an event 
which took place and not merely as the state 
in which the parties were living and if it 
issought to prove it by oral evidence that 
evidence must, in accordance with s. 60 of 
the Indian Evidence Act, be direct, that is 
to say, mustbe the evidence of an eye- 
witness. Idonot understand the decision 
as laying down that any particular number 
of witnesses must be examined to prove 
the fact of marriage between two persons, 
for that would be ın contravention of what 
is expressly laid down in 5. 134 of the Indian 
Evidence Act, that no particular number 
of witnesses shallin any case be required 

(1) 5 C 566; 5C L R 597; 3 Shome L R 13 Or, 


“ 


The 
prosecution case was that Aziz and Sayidan ` 


x 


1937 


for the proof of any fact. In Queen-Empress 
v. Subharayan (2), where the husband and 
the wife both deposed that the marriage 
between them had as a fact taken place, 
that evidence was accepted <es sufficient 
and the judgment of acquittal by the lower 
Court was set aside. In Queen-Empress v. 
Dal Singh (3), on the other hand, where a 
conviction under s. 498 had been obtained 
in the lower Court with only the evidence 
of the husband and the wife to prove their 


matriage it was observed that: 

“the Court should require some better evidence of 
the marriage than the mere statement of the 
complainant andthe woman.” 


That was a case in which apparently it 
was suggested for the defence that the 
woman was only the mistress of her alleged 
husband and the High Court remanded 
the case for further evidence. But the 
observations made there as to the desirabi- 
lity of having better evidence on the dis- 
puted point were clearly made with refe- 
rence ta the facts of the particular case. As 
was pointed outin Emperor v. Nazir Khan 
(4), the above decisions did not lay down 
that there was apy requirement of law that 
the fact of marriage could be proved only 
in some particular way. 

The opposite party has referred to two 
decisions ofthe Calcutta High Court, Bidal 
Aurat v. Queen-Eimpress (5), and Jogu Bibi 
v. Mesel Shaikh (6). Both these were 
bigamy cases in each of which there was 
a disputed question regarding an alleged 
marriage to a minor girl. The High Court 
held on the facts in the former case that 
there was not sufficient evidence of the 
legality of the first marriage and that if 
it had been legal, it was open to the girl 
on-attaining puberty to repudiate the be- 
trothal and contract a valid marriage with 
another person. No doubt in that particular 
case special caution was necessary in accept- 
ing the alleged validity of a marriage re- 
pudiated by the girl herself on attaining 
puberty, la the case of Jogu Bibi v. Mesel 
Shaikh (6) again the alleged marriage was 
of a minor girl and was repudiated by her 
after attaining puberty. The Court here 
as in the other case examined the details of 
the evidence as to what ceremonies were per- 
formed and determined that a valid marriage 
was not established. These cases in no way 
lay down that the evidence of a husband 


(2) 9M 9; 1 Weir 572; 9 Ind. Jur. 464. 
R 20 A 166; A W N 1898, 7. 
4) 36 A 1; 22 Ind. Cas. 430; LLA L J 994, 
(5) 19079. ° 
j 68 C 415; 164 Ind. Oas. 957; 9 R O 323; 37 Ox, L 
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and a wife that a marriage in fact took 
place betw2en them cannot be accepled 
as sulficient to prove that fact, nor will 
any presumption against the validity of 
such a marriage arise unless there is at least 
some suggestion that a particular part of the 
ceremony necessary to its validity was 
lacking. The Sessions Judge was, therefore, 
in error if he thought that the depositions 
of the husbend and wife could notin law be 
accepted as sufficient to prove the mar- 
riage. No doubt the question whether as 
witnesses Ceposing to the fact of a mar- 
riage they were truthful or untruthful was 
a question to be determined by the Sessions 
Judge and if he felt himself in a difficulty 
it was open to him to follow the course 
taken in the case of Queen-Empress v. 
Dal Singh (8) above cited and call for 
further evidence. 

The application will be allowed, the judg- 
ment and order of acquittal set aside 
ond the appeal remanded to the Sessions 
Judge of Srahabad to be re-heard and dis- 
posed of according to law. 

D. Application alluw:d. 


MADRAS HIGH COURT 
Full Bench 
C. C. ©. Appeal No. 11 of 1934 
October 20, 1935 
VENKATASUBBA RAO, VARADACHARIAR 
AND HORWILL, JJ. 
P. SIVASJRYANARAYANA CHETTI 
GARU alias ALLEYYA, MINOR 
py Next Framyup SESHAMMA—Prantipp— 
APPELLANT 
versus 
P. AUDINAEAYANA OHETTI AND ANOTHER 
—D granpints—ReEsPonpENTS 
Hindu Law—Adoption by widow—Consent of 
aa pinda Gonse once given, whether can be revok- 
eda. . 
When a sap-nda, upon a dispassionate considera- 
tion of the question, once gives his consent, he 
cannot arbitrarily or capriciously withdraw it: A 
husband's authority and a sapinda’s consent ara 
entirely dissimilar in this respect. Suryanarayanen 
v. Ramadoss (1), followed. X 
A. against the decree of the Court of the 
City Civil Judge, Madras, in O. S. No: 52 of 
1933. 
Mr. T. M. Erishnaswamy Ayyar instructed 
by Short Bewes & Co., for the Appellant. 
Messrs. V. Radhakrishnayya, Y.Venkata+ 
subramanyan. and R. Venkatasubba Rao, 
for the Respcndents. 
Venkatasubba Rao, J.—This appeal 
was directe¢ to be posted before a Bench 
of three Judges as it was thought it would 
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become necessary to examine conflicting 
decisions on the points raised. 

The facts have been fully-and lucidly 
set out by Mr. Ramarpa in his judgment 
and we shall, therefore, refer only to such 
of them as have an immediate bearing on 
the questions at issue. There were three 
brothers Audinarayana, Venkatasubbayya, 
and Subbaroya. Venkatasubbayya died in 
1926 and his minor son is the plaintiff. The 
2nd defendant is the widow of Subbaroya 
who died in 1931. Audinarayana the sur- 
viving brother is the Ist defendant. The 
plaintiff alleged in his plaint that on the 
strength of the lst defendant's consent, 
which he attacked as being fraudulent and 
corrupt, the 2nd defendant proposed to take 
in adoption, a boy by name Radakrishna, 
her brother's son and the suit was brought 
for a declaration that the consent was in- 
valid and for aninjunction restraining the 
widow from making the intended adoption. 

We must, at the outset, state that in the 
lower Court it was objected on behalf of the 
defence, that ‘a suit snch as the present, 
asking for a declaration of the sort claimed, 
is not legally maintainable. This objection 
was expressly abandoned before us and, 
therefore, we have not had to consider the 
question whether the present suit does lie 
or not. We refer to this, in order to guard 
against our decision being understood as 
involving any pronouncement on that 
point, 

Now to return to the facts, the Ist defend- 
ant’s consent was given by a deed dated 
January 26, 1933, which- was registered. 
The suit was filed on the following day, that 
is, January 27, andon July 24, when the 
action was pending, the Ist defendant seni 
a notice to the widow revoking his consent. 

Two questions have been raised:. first, 
whether the Ist defendant’s consent was 
given with a fraudulent or corrupt motive 
and was, therefore, not sufficient to validate 
the adoption and secondly, whether the sub- 
sequent revccation was proper and valid. 

It is suggested that three motives influ- 
enced the Ist defendant in giving his con- 
sent. He had a grand-daughter (daughter's 
daughier) and he is alleged to have favour- 
ed the adoption with a view of getting this 
girl married to the boy taken in adoption. 
This argument, if valid, would affect not the 
adoption of any particular boy but any 
adoption whatsoever. The partiesin ques- 
tion belong io a family known as Bokkali 
and Radakrishna is a member of the 
Serupalli family. It was hinted with refer- 
ence to this contention, that if the adoption 
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was of a Bokkali boy, such marriage as the 
one that was contemplated could not take 
place. Itis hardly necessary to remark 
that this is an assumption totally wrong, as’ 
tke boy to whatever family he originally 
belonged, would upon adoption, be a Bok- 
kali boy. Then the question resolves itself 
into, didthe lst defendant consent to the 
adoption with the view of getting his grand- 
daughter married to a boy of this very 
family? This argument does not seem to” 
have been pressed in the lower Court, as 
there is no reference toitin the judgment 
of the learned Oity Civil Judge. Moreover, 
granting fora moment that such an idea 
was entertained by the lst defendant, the 
argument seems to treat a mere hope or a 
bare expectation as amounting to an in- 
ducing motive. That the Ist defendant 
formed an honest judgment and was not 
acluated’ by any fraudulent motive appears 
clearly from his own evidence. Such idea 
as he had in regard to the marriage, he does 
not suggest he communicated to the widow, - 
nor does he say that there was any sort of 
understanding between them in regard toit. 
He certainly was not over-friendly to the 
widow and yet was constrained to admit. 
that when he gave his consent, what influ- 
enced him was the spiritual benefit that 
would be conferred upon his deceased 
brother's soul. ‘ 

Secondly, itis urged ihat from certain 
circumstances it ought to be inferred 
that the Ist defendant's: consent was 
bought. It is unnecessary to set forth in 
any detail the circumstances that led to the 
filing ofthe two suiis referred to in the 
judgment of the Court below. The argu-' 
ment is, that the widow agreed to forge a- 
substantial part of her claim in © S. No. 
257 of 1932 and theobtaining by herof the. 
Ist defendant's consent, was partof his 
corrupt bargain. It was on January 10, 
1933, that the widow and the Ist defendant 
agreed to settle their disputes. This agree- 
ment was reduced in writing andit con- 
tains a clause which distinctly provides 
that the adjustment of the widow's suit as 
mentioned above is conditional upon the 
Ist defendant withdrawing his counter-suit 
and the present plaintiff assenting to that 
course. The plaintiff was a partyto the 
last-mentioned aclion and it was contem- 
plated that his next friend’s consent was to 
be obtained for its withdrawal. The agree- 
ment, therefore, between the lst defendant 
and ihe widow was’ perfectly: open and 
above board, and the plaintifi’s next friend, 
when informed of it, refused to accede to 
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the withdrawal of the lst defendant's suit; 
indeed the action was kept. alive at his 
instance to be actively prosecuted. Thus 
the intended settlement between the widow 
and the lst defendant fell through and it 
`- Was subsequent to this that the latter gave 
his consent to the adoption. There is 
thus no substance in the contention that 
the giving of the consent was a part of 
any corrupt bargain. 

Thirdly, it is stated that it was with a 
view to spite the plaintiff the Ist defendant 
gave his consent. It issuggested that as 
the conduct of the plaintiff's next friend 
prevented the settlement of the pending 
disputes, the 1st defendant with the object 
of retaliating on the plaintiff gave his con- 
sent. There is not a shred of evidence 
in support of this and even.the lst defend- 
ant repudiates, in his evidence, any connec- 
tion between his-consent and the proposed 
withdrawal of the suit. 

Then we pass on to the question whether 
a sapinda’s consent is revocable, and if so, 
whether the revocation here is valid. As the 

‘lower Court points out, the 1st defendant in 
revoking his consent acted arbitrarily. As 
already mentioned, he gave his consent on 


January 26, 1933; in his written statement: 


filed on March 23, there is a re-affirmation 
by him of his previous ccnsent, which he 
wishes should remain in force. But within 
a few months he changed his mind and 
purported to cancel it, but had the honesty 
to admit in the witness-box that his revoca- 
tion was due to “family misunderstandings”, 
though he would add that he would prefer 
a Bokkali boy. On this evidence the learn- 
ed Judge's conclusion that the revocation 
was arbitrary is perfectly justified. As 
Seshagiri Ayyar, J., points out in Suryana- 
rayanan v. Ramadoss (1), the assent of a 
sapinda is presumptive evidence of the 
bona fides of the widow's act. That being 
the essence of the doctrine of consent, it 
is impossible to uphold the contention 
that a sapinda may at his pleasure with- 
“ draw his consent. It has been faintly 
argued that the discretion in the exercise of 
which asapinda gives his consent, neces- 
sarily carries with at a power to revoke it. 
This is contrary to the . spirit of the 
Hindu Law, which treats a sapinda’s consent 
as amounting to an expression of his opin- 
ion that the adoption conduces to the spiri- 
tual benefit of the deceased person. We, 
without hesitation, concur in the view of 
Seshagiri Ayyar,J., that when a sapinda 
(1) 41 M 604; 43 Ind. Cas. 526;-22 M L T 501; 31M 

L J 87;7 LW 72; (1918) M W N 208. 
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upon a dispassionate consideration ‘of ‘the 
question once gives his consent, he cannot 
arbitrarily or capriciously withdraw it. 
Whether he can do so for justifiable reasons, 
is a matter we need not go into, ‘for, in the 
present case there is not a shadow of justi- 
fication for suggesting that such reasons 
exist. 

Some analogy was suggested between a 
husband's authority and a sapinda's con- 
sent but it is hardly necessary to remark 
that in this respect they are entirely dis- 
similar. That a husband cin revoke his 
authority, can admit of no doubt, although 
the statement by Sirkar that he may revoke 
it “at any time before adoption” is somewhat 
‘misleading, as any adoption by the widow 
was (must?) necessarily be only after the 
husband’s death, and at that time no ques- 
tion of revocation by him can possibly arise 
(Sirkar’s'-Hindu Law of Adoption, second 
Edition, page 237). A 

In the result the appeal is dismissed with 
costs of the 2nd respondent. 

A. Appeal dismissed. 


OUDH CHIEF COURT 
Criminal Revision Application No. 138 
: of 1936 


November 30, 1935 
KRISHNA DATT—COMPLAINANT—ÅPPLICANT 
versus 
BRAHMA DATT AND ANOTIER—- 
Oprrositge Party 
Criminal Procedure Code (Act V of 1898), s. 250 (2) 


—Order for .compensatiot — Magistrate must state 
reasons. 


Before making order for compensation under s. 250, 
Criminal Procedure Code, it is the duty of the Magis- 
trate to state his reasons for requiring the complain- 
ant to pay the compensation Thadiappan v. 
Veerapzrumal Thevan (1) and Emperor v, Baloch 
Daryakhan (2), referred to. 

Procedure to be followed under s. 250, Oriminal 
Precedure Code, indicated. 


Or. R. App for revision of the order of the 
Sessions Judge of Lucknow, dated Septem- 
ber 3, 1936. 


Mr. Rim Prasad Varma, for the Appli- 
cant. l 
Mr. G. P. Shukla, for the Opposite Party. 


Judgment.—This isa revision applica- 
tion against an order ofthe learned Nes- 
sions Judge of Lucknow rejecting an ap- 
plication for revision of the order of Mr. 
Khwaja Wasi Uddin, Special Magistrate, 
First Class, Lucknow, awarding the accus- 
ed Rs. 50 as compensation under s. 250 of 
the Code of Criminal Procedure, 


342 


A perusal of s. 250 shows that it contem- 
plates two stages : one when the complaint 
is dismissed and the accused is discharged 
or acquitted. At this stage if the Magis- 
trate is of opinion that the accusation was 
false and either frivolous or vexatious he 
should call upon the complainant to show 
cause why he should not pay compensation 
to the accused. The second stege comes 
when the complainant shows cause against 
the making of such an order. Sub-sec- 
tion (2) of s. 250 clearly provides that at this 
stage if the Magistrate is satisfied that the 
‘accusation was false and either frivolous 
or vexatious, he may “for reasons to be re- 
corded” direct compensation within the 
limit prescribed under the section to be 
paid by him to the accused. Inthe present 
case the Magistrate passed an order dis- 
charging the accused on July 31,1936. In 
that order he also expressed the opinion 
that the accusation was false and vexatious 
and, therefore, called upon the complainant 
to show cause why action should not be 
taken against him under s. 250 of the Code 
of Criminal Procedure. No exception can 
be taken to the action of the learned Magis- 
trate at this stage. The next day, namely 
August 1, 193€, the complainant showed 
cause and the preceedings of that date show 
that he pleaded that his witnesses had been 
won over by the accused and that he relied 
on a report which he had made at the thana 
but which he had failed to prove. This is 
followed by the order, the material part of 
which, is as follows :— 

“I am convinced that Krishan Dat had brought 
this complaint which was vexatious and under s. 250 
of the Code of Criminal Procedure, I order Krishen 


Dat to pay Rs, 25 to Musammat Munni and the equal 
amount to Brahma Dat as compensation.” 


In my opinion, this order was irregular 
and does not comply with the requirements 
of s. 250 (2) of the Code of Criminal Pro- 
cedure. Before making this order it was 
the duty of the learned Magistrate to state 
his reasons for requiring tke complainant 
to pay the compensation. No such reasons 
have been given. The object of the legis- 
lature in requiring Magistrates to record 
their reasons in such a case is that the 
power given under the section should not 
be used indiscriminately and in order to 
enable a Court of Appeal or revision to 
judge the sufficiency of the grounds on 
which the orderis based. Inthe absence 
of such reasons [am of opinion, that there 
has been no compliance with the provisions 
of the section and the order must, there- 
fore, be set aside. 1 might note that the 
learned Counsel for the applicant has re- 
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lied on the decisions reported in aa 


pan v. Veeraperumal Thevan, A. I. 
R. 1925 Mad. 1139 (1) and Enpe- 
ror v. Baloch Daryakhan, A. I. R. 


1934 Sind 18 (2),in support of his agru- 
ments. The same view appears to have been 
taken in these cases and the necessity for 
the Magistrates complying strictly with the 
provisions of the section emphasised. T ac- 
cordingly allow the application and set 
aside the order of the learned Magistrate 
requiring the applicant to pay compensation 
under s. 250 of the Code of Criminal Proce- 
dure. ; 

D. Order set aside. 

(1) A I R 1925 Mad. 1139; 90 Ind. Oas. 157; 21L W 
646; 26 Cr. LJ 1501. 

(2) AIR 1934 Sind 18; 149 Ind. Oas. 946; (1934) Or 
Cas. 227; 6 R 8250; 35 Or. L J 1038. 





PATNA HIGH COURT 
First Civil Appeal No. 6 of 1934 
December 12, 1935 
COURTNEY-TERRELL, ©. J. AND SAUNDERS, J. 
GOKULANANDA HARICHANDAN— . 
Dgrenpant—A PPELLANT 


versus 
ISWAR CHHOTRAI—PLAINTIFEF— 
' RESPONDENT < 

Decree—Comproniise decree—Recording of compro- 
mise by Court—Court must be satisfied that the 
suit was adjusted in lawful -manner—Onus is on 
him, who brings forward the compromise—Civil Pro- 
cedure Code (Act V of 1908), O. XLI, r. 20—Suit by 
reversioner for declaration that defendant is not 
adopted son—Suit decreed—Appeal by defendant— 
Other reversioners should be made respondents. . 

In order to record a compromis2 it is necessary 
for the Court, before whom the compromise ie brought 
for recording, to be satisfied that the suit has been 
adjusted wholly or in part in any lawful manner 
and the onus of establishing that state of mind in 
the Court lies upon the person who brings the com- 
promise forward. n 

A person instituted a suit claiming that he was 
the nearest reversioner of the last male holder ofan 
estate for a declaration that the defendant is not 
the adopted -son of the last male-holder. The suit 
was decreed and the defendant went in appeal: 

Held, tbat the persons claiming to be more dis- 
tant reversioners than the plaintiff were entitled to 
be added as respondents as their position and in- 
terests will be adversely affected if tha lower Court's 
decision were to be reversed. 


Messrs. B. K. Ray and P. Mahanty, for 
the Appellant. 

Messrs. B. N. Das and B. Mahapatra, 
for the Respondent. 

Courtney-Terrell, C. J.—These two ap- 
plications arise out of a suit by one Iswar 
who claims to be the nearest reversioner 
to the last male holder ofa certain estate 


.and his suit was for a declaration that the 


defendant Gokulananda was not, as he 
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purported to be, the adopted son of that 
last male holder. There was a further 
Claim to set aside an alienation by Gokula- 
nanda of a portion of the estate. The Sub- 
ordinate Judge decreed the suit finding 
that Gokulananda was not the adopted son 
of the last male holder and he declared that 
the alienation did not bind the reversioner. 
The defendant Gokulananda has lodged a 
first appeal and comes before us with a 
petition to record a compromise of the 
appeal and, according to which proposed 
compromise the decree of the Subordinate 
Judge is to be set aside in consideration of 
certain money to be paid to the respondent, 
ihe plaintiff in the suit. At the same time 
we have before us an application by certain 
persons who claim to be more distant re- 
versioners than the plaintiff Iswar. They say 
that by the proposed compromise the effect 
of the judgment of the Judge declaring that 
Gokulananda was not the adopted son 
would be set aside and that their status 
accordingly would be affected as -rever- 
sioners inasmuch as a judgment upholding 
an alleged adoption or holding that the 
adoption did not take place is a judgment 
in rem, and these persons ask that not- 
withstanding the proposed disappearance 
of the respondent Iswar from the appeal, 
they may be allowed to take up the res- 
pondent’s positicn in the appeal and defend 
the judgment of the Subordinate Judge. 
This application is resisted by the appellant 
who seeks to record the compromise. 

There are various allegations contained 
in affidavits by the distant reversioners 
to the effect that the compromise was 
obtained from Iswar by fraud or unfair 
means and that he is a person of weak 
mind who has been induced to give away 
not only his own position but the status of 
the distant reversioners by consenting to 
the reversal of the judgment ofthe Sub- 
ordinate Judge. Into the merits of those 
allegations it is not right that we should enter 
beyond saying that in order to record a 
compromise itis necessary for the Court, 
before whom the compromise is brought for 
recording, to be satisfied that the suit has 
been adjusted wholly or in part in any 
lawful manner and the onus of establish- 
ing that state of mind in the Court lies 
upon the person who brings the compro- 
mise forward. Without discussing the 
merits of the allegations by the distant 
veversioners, I would merely state that 
speaking for myself Tam far from satisfied 
on the materials before us that the suit 
has really been compromised and would 
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refuse, therefore, to record the compromise 
at any rate, at this stage of the proceed- 
ings. As regards the application, for the 
addition of the distant reversioners as 
parties to the appeal, in my opinion that is 
aright and proper application. Their in- 
terests are manifestly affected by the deci- 
sion of the Subordinate Judge, and if his 
decision is reversed, their position will be 
adversely affected. It is contended on be- 
half of the appellant who seeks to record the 
compromise, that the remedy of the distant 
reversioners is to bring a separate suit 
saying, as they would have a right to say, 
that their interests were not affected by the 
compromise. But this offer of a statement 
that the distant reversioners’ interests are 
not affected is gratuitous and has no serious 
value, for the statement that the distant 
reversioners’ interests were not affected. 
might be denied by other litigants in the 
future and the Court would have to decide 
as a matter of law whether the decision in 
rem on the subject of adoption affected the 
rights of the distant reversioners. The 
offer, therefore, to limit the effect of tbe 
compromise merely to the particular plain- 
tifs interest is illusory. I would allow, 
therefore, the application of these persons, 
Pravakar Chhotrai and Banshidar Narendra, 
to be added as respondents to the appeal, 
with permission to contest the appeal. This 
is of course subject to any objection which 
may be taken at the hearing of the appeal 
by the appellant that these new respon- 
dents or anyone or more of them have not 
the required status to prosecute the appeal. 
As to the matter of costs, the costs of both 
of these applications will be costs in the 


appeal.. 
Saunders, J.—I agree. re 
De Order accordingly. 





LAHORE HIGH COURT. 
Oriminal Revision No. 383 of 1935 
July 25, 1935 
SKEMpP, J. 
EMPEROR—PETITIONER 

versus i 5 

EH. AND OTHERI—RESPONDENTS3 
CHANTES XLV of 1860), | s. 325—Offence 
under-—Sentence ~ Revision—Fine paid—Interference, 


af proper. 


Wor an offence under s. 325, a sentence of fine only 


But when such is the sentono and 

been paid, the High Court will not interlere 
kn ae a a banGe of imprisonment, especially when 
more than five months has elapsed since the case 
was settled. Emperor v. Hart Singh (1) and Emperor 
y, Karam Ehan (2), relied on. 
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Case reported by the District Magistrate, 
Jhang, with bis No. 1733 of 1935. 

Mr. Rattan Lal Chawla, for the Gov- 
ernment Advocate, for the Petitioner. 

Mr. M. L. Puri, for the Respondents. 

ORDER.—In this case five persons were 
convicted under ss. 325 and 149, Indian 

:Penal Ccde, and sentenced each to pay 
Rs. £0, fine. Immediately after pronounc- 
ing judgment the Magistrate realized that 
a sentence of fine only for causing grievous 
hurt was illegal and he reported the matter 
to the District Magistrate, who has referred 
‘the case to this Court for enhancement. 

The victim wasone Aishi Ram who was 

. found to have forty injuries, two of which 
were grievous, namely, a broken forearm 
and the blow onthe head ‘which did not 
heal for more than twenty days, apparent- 
ly because dirt got into it. As the beating 
‘was’ inflicted by five persons, I agree 
with the District Magistrate that normally a 
sentence of imprisonment should have 
“been inflicted. The trial Magistrate, how- 
ever, in this case considered that any term 
of imprisonment might embitter the accused 
and render such future quarrels more 
likely. He also found as a fact that the 
complainant was partly to blame for the 
assault and -that the story narrated was 
not the whole truth. He sid: 

“I am unable to hold that the attack was pre- 
meditated or without provocation. The complainant 
admits that he owes money to the accused. The 
accused allege that they demanded money from him 
and he abused them, which resulted in a fight. 
This version is more probable. It appears thai 
Ghanisham Das (the principal accused) demanded 
money fromthe complainant who abused him and 
this led to a fight.” : 

Mr. Puri, who represents the respondents 
argues that the complainant was particular- 
ly insulting in what he said. 

Mr. Puri has also referred to Emperor 
v, Hari Singh (1) and Emperor v. Karam 
Khan (2). The former ruling of Shadi 
Lal, J» is astronger case than the present, 
because with less provocation more serious 
injuries were inflicted and a sentence of 
only Rs. 25 was passed, and yet the learned 
Judge refused to interfere. The respond- 
ents have paid their fines, upwards of 
five months has elapsed since the case was 
‘settled, and I think it would be harsh and 

~ unnecessary to pass sentences of imprison- 


ment now. With these remarks I reject 
the petition for revision. ; 
Ne Application rejected. 


(1) 313 PL R 1913; 21 Ind. Cas. 471; 29 PWR 
a wa, E i930 La iy 

A. ah, 102; 118 Ind, Cas. 540: 30 0 
L J939; Ind. Rul. (1929) Lah. 796 abi 
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MADRAS HIGH COURT . -~ 
Original Side Appeal No. 14 of 1936 
October 12, 1936 
VARADAOHARTAR AND HORWILL, JJ. 
HIRALAL JINDANI—APFELLANT 
versus 
Tug OFFICIAL ASSIGNEE oF 


MADRAS AND ANOTAER — RESPONDENTS 

Criminal trial —Fine—Fine paid by stranger om 
behalf of accused—Sentence of fine reversed—Persom 
who paid the fine, whether entitled to claim it back 
from the Crown—Accused insolvent—Right of Receiv- 
er. 

There isno provigionin the Criminal Procedure 
Code that on the reversal of a sentence of fine, the 
Crown must return the amount paid as fine to any- 
body other than the accused even if the amount had» 
been paid by another person. The proper agsumption- 
to make in such cases is that atthe time of the pay- 
ment of the fine all parties agreed that the money 
might be treated asthe property of the accused, 

' Where an insolvent was fined and another person» 
paid the amount of the fine and' the sentence of fine 


Held, that the person who paid the fine on behalf 
of the accused was not entitled to claim the money 
back from the Orown. His right was only against 
the insolvent's estate and whether he was entitled= 
to claim it back in whole or in part would depend 
on whether he made a present of it to the insolvent or 
merely lent it to him. . 

O. 8. A. from an order of Mr. Justice 
Wadsworth, dated February 24, 1936, and» 
made in the exercise of the Insolvency 
Jurisdiction of the High Court in Applica- 
tion No. 44 of 1935 in I. P. No. 47 of 1984. 

Mr. S. Sitarama Aiyar, for the Appel- 


lant. 


Messrs. V. Varadaraja Mudaliar and P. 
S. Kothandapany, for the Respondents. 


Varadachariar, J.—This is an appeal 
against the order made-by Wadsworth, J. on 
an application presented by the appellant in 
the Insolvency of one Abbeyamul Sowcar, 
asking for a declaration that the sum of 
Rs. 1,000, which had been paid by the 
insolvent as fine when he was convicted in 
C. C. No. 939 of 1933 on the file of the Court 
of the Presidency Magistrate, Madras, is 
money belonging to the applicant and 
that he is entitled to a refund of the 
same. 

For reasons which .we need not state in 
detail, the application underwent a number 
of adjournments and when it came on for 
hearing on February 24, 1936, the applicant 
was not able to be present to give evi- 
dence. The record, however, shows that as 
part of the evidence which he proposed to 
adduce, a pass book of the applicant 
relating to his account with the Indore 
Bank had been produced in terms of a 
consent order passed by Mockett,J., to show 
that at or about the relevant time the 


1987 


from hisown account with the Indore Bank. 


This apparently was intended to answer 


the allegation in the Official Assignee's 
eport that the applicant was not in a 


position to find Rs,.1,000 himself and that 


the amount must have been paid out of 
the insolvent’s funds. We may here men- 


tion that Abbeyamul Sowcar.was adjudged 
insolvent on February 1, 1934, that he was - 


convicted in the Magistrate’s Court on 
April 9, 1934, that the fine of Re. 1,000 
imposed upon him was paid on April 14, 
1934, and the sentence was- reversed by 
ma Court on appeal on September 11, 
1934. 

The applicant relies on the fact that the 
receipt granied by the Magistrate at the 
time of the pas ment of the fine states that 


the money was paid on behalf of the. 


accused by the applicant. Wadsworth, J. 
has held that the onus prima facie lies 
upon the applicant to prove that the money 
belongs to him and as there is no evidence 
to establish that fact, the application must 
`- fail. Without .adopting the same formule, 
the same result would nevertheless be 


reached by another course of reasoning’ 


as well, Assuming for the sake of argu- 
ment that this sum of Rs. 1,0C0 was drawn 
“by the applicant from his own account 
in the Indore Bank, it would not follow 
therefrom that the applicant is now entitled 
to this amount. At the time when it was 
paid into the Criminal Court in payment 
of the fine imposed on the accused, the 
money must in law be deemed to have, 
become the property of the accused because 
title thereto must pass to the Crown. 
There is no provision in the Criminal Pro- 
cedure Code that on reversal of the sentence 
the Crown must return the amount to 
anybody other than the accused, even if 
the amount had been paid by such other 
“person. We think the proper assumpticn 
to make in such cases, is that at the time. 
of the payment of the fine all parties 
agreed that the money might be treated as 
the property of the accused. In this view 
any proof by the appellant that he found 
the money in the first instance will not: 
suffice to entitle him to getit back. His 
right thereafter will be only against the 
insolvent’s estate: and whether he will be 
entitled to claim it back in whole or in 
part will depend on whether he made a 
present of it to a relative in trouble or 
whether he merely lent it, and if so, on 
what terms. These are matters which 
cannot be taken to.be proved either by the 
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receipt granted by the Magistrate or by the 
production of the Indore Bank pass book. 
The insolvent might have been examined 


.88 -a witness on behalf of the applicant but 
- that course has not been adopted. 


‘Mr. Raghava Rao requested us to give 
his client an opportunity to examine 


- himself and to adduce, other evidence in 
‘evidence of the application: but the record 
-shows that more than one adjournment 


had been obtained in the lower Court and 
on one occasion the application was even 


dismissed for default and subsequently | 


restored.. We quite sympathise with the 


- applicant who has to come, down all the 


way from Indore for the purpose of giving 
eviderce in this case. -This is-perhaps the 
very reason why he did not think it worth 
while. In these circumstances, we are not 
prepared to interfere with the order of our 


‘earned brother refusing to grant any 


further adjournment in the matter: and on 
the record as it stands, his order is right. 


“This appeal fails and is dismissed with 


costs of ‘the Official Assignee. 
A. ; Appeal dismissed. 


— 


PATNA HIGH COURT - 
Criminal Revision Petition No. 485 of 1936 
© September 22, 1936 
ROWLAND, J. 

SAKALDEO SINGH - PETITIONER 
versus 
EMPEROR—Obprosits PARTY. 

Sugar-cane Act (XV of 1934), s. 7 (3)—Rules (Patna) 
—Breach of Rules made under s. 7 is offence 
for purposes of ss. 64, 67, Penal Code—Imprison-- 
ment in default of fine can be imposed—Rr. 11 and 


"13 are not ultra vires of the powers under s. 7— 


Sanction for prosecution for breach of rr. 9-11 
obtained—Sesstons Judge subsequently finding breach 
of r.13—No further sanction is required—Inter- 
pretation of Rules under s. 7 is controlled by General 
Clauses Act (X of 1897}. N 

In ss. 64 to 67, Penal Code, the word ‘offence’ is 
used in the meaning given in cl. 2, s. 40, Penal 
Code, that is to say, “a thing punishable under the 
Penal Ocde, or under any special or local law as 
hereinafter defined.” “The definitions are in ss, 41 
and 42, a ‘special law’ being a law applicable toa 
particular subject and a ‘local law’ being a law 
applicable only to a particular part of British India. 
Thus an offence under a Jocal or special law (e. g., 
under rules made under Sugar-canes Act) is an 
offence for the. purpose of ss. 64 to 67. Under s. 64 
in every case of an offence punishable with fine 
only in which the offender is sentenced to a fine, 
jt shall be competent to the Court to direct by the 
sentence that, in default of payment of the fine, the 
offender shall suffer imprisonment; and under 8. 67 
the amount of imprisonment is defined and limited. 

The power to make rules for the regulation of 
the purchase and sale of sugar-cane by and to 
licensed purchasing agents, is a very wide power 
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indeed; and rr, 11 and 13 making it obligatory on 
purchasing agents to buy sugar-cane in a parti- 
cular manner by weight are within the powers con- 
ferred by s. 7 of the Sugar-cane Act. k 

When a prosecution has been instituted of a kind 
requiring the previous complaint, sanction or order 
of a particular authority, then once the proceed- 
ings are on foot, they will take their course in 
respect of any offence which the facts disolose — 
once the bar to the Court taking cognizance of the 
case is removed, then if it appears that some other 
offence also has been committed, it is not Necessary t 
have a fresh complaint. i 

Where prosecution was started under the Sugar- 
cane Act, for breach of Rules (Patna) rr. 9, 11 under 
r. 15, with sanction, but jt was subsequently found 
by Sessions Judge that accused committed breach 
of r. 13also, was further sanction required for 
prosecution for breach of r. 13. 

The interpretation of rules under Sugar-cane 
Act, undər s. 7, is controlled by the General 
Clauses Act. Section 25 of that Act makes ap- 
plicable ss. 63 to 70 of the Penal Code to all fines 
imposed under any Act, Regulation, rule or bye- 
law, unless the Act, Regulation, rule or bye-law 
contains an express provision to the contrary. 

Cr. R. P. from anorder of the Sessions 


Judge, Saran, dated July 22, 1936. 


Pandey Nawal Kishore Sahay, for 
the Petitioner. 
Mr. Gopal Prasad, for the Crown. 


Order.—The petitioner is a licensed 
purchasing agent for a sugarcane factory 
and has been prosecuted for an offence 
against the new rules framed by the Local 
Government under the Sugar-cane Act, 1934. 
The finding of the lower appellate Court 
expressed in the concluding portion of his 
judgmentis that the appellant purchased 
sugar-cane both on March 19, 1936, and 
March 20, 1936, without proper weighment, 
_ thereby contravening rr. 13 and 11 of the 


7 Sugarcane Rules. The learned Sessions 


Judge accordingly held that he had rightly 
been convicted under r. 15. Now r. 11 
deals with the maintenance of clear and 
accurate records of all purchsses and these 
records are to show among other particulars 
the weight of the sugar-cane including the 
weight of the cart, the weight of the cart 
itself and the net weight of the sugar-cane 
purchased. Thisrule is obviously framed 
by some one who supposed as a matter of 
course that weighment would be made on 
a mechanical weigh-bridge. In fact unless 
` weighment is made in that manner, it is 
difficult to see how any clear and accurate 
record of those particulars can possibly be 
made. Rule 13 requires the manager or 
purchasing agent to comply with conditions 
among Which are these: that all dealings 
and contracts of purchase are to be made 
and had according to the standard maund 
and weighments shall be made to tke 
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nearest quarter maund; and the scales or 
weights used must permit of the e.sy 
reading of the recorded .weight. 

It was first contended for the petitioner 
that the rules nowhere provided that weigh- 
mənt must be made on a mechanical weigh- 
bridge. Ithink that r.13 contains require- 
ments which a mechanical weighbridge 
sstisfies and that no other method of weigh- 
irg has been suggested which would equally 
satisfy those requirements. Rule 13 is 
therefore broken unless weighment is made 
either by a weigh-bridge or by some other 
method which equally satisfies the require- 
ments of the Rule and no other practicable 
method has infact heen suggested; nor “has 
any other practicable method been suggested 
of fulfilling the requirements ofr. 11. Iam 
Of opinion that the accused on the facts 
found by the learned Sessions Judge did 
not obey rr. 11 and 13. It has, however, 
been contended that the proceedings ‘are 
dafective, because under r. 20 no prosecu- 
tion is to be instituted under these Rules 
except by order ofor under authority from 
the District Magistrate. The District 
Magistrate did in fact direct the prosecution 
ofthe petitioner in the following terms: 
“Prosecute the two men under r. 15 for 
infringement of Cane Ruies 9/11." The 
Sessions Judge has found that the petitioner 
committed a breach ofr. 13; and it is said 
that a breach of this rule was not within the 
c:gnizance of the Court before which a pro- 
secution was instiluted for breach of rr. 9/11. 
Ido not find much substance in this 
argument. It has been held in several 
cases that when a prosecution has been 
instituted ofa kind requiring the previous 
complaint, sanction or order of a particular 
authority, then once the proceedings are on 
foot they will take their course in respect of 
any offence which the facts disclose. There 
is ample authority for this. It is sufficient 
at present to refer to Jamuna Singh v. 
Laldhari Singh (1)—once the bar to the 
Court taking cognizance of the case is 
ramoved, then if it appears that some other 
offence also has been committed it is not. 
necessary to have a fresh complaint. 

Another point taken is that if the meaning 
oÈ the Rules is as understood by the Courts 
below and the Rules make it obligatory on 
the purchasing agent to buy in a particular 
manner by weight, then the Rules go beyond 
the scope of the Act and are ultra vires. 
For this contention reference is made to 
the provisions of the Act itself and the 

(1) 15 P L T 694; 152 Ind. Oas. 228; A I R 1934 Put. 
536; (1934) Cr. Cas, 1191; 36 Or, L J 26; 7 R P 153. 
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powers conferred on the Loca] Government 
by it. Section 3 (2) empowers the Local 
Government to fix a minimum price for 


_the purchase of sugar-cane in a controlled , 


area; and s. 3 (3) authorises the Local 
Government to prohibit in controlled area 
the purchase of sugar-cane for a factory 
otherwise than from the grower or a licensed 
purchasing agent. Then there is power in 
s. 7 to make rules for the purpose of carry- 
ing imto effect the objects of the Act and 
in particular to provide for (c) the issue of 
licenses to purchasing agents, the fees for 
such licenses, and the Regulation of the 
purchase and sale of sugar-cane by and 
to such agents; (f) the records, registers 
and accounts to be maintained for ensuring 
compliance with the provisions of this 
. Act. Sub-clause (3) authorises the Local 
Government to provide that a breach of 
subecl. (2) (e) or (f) may be punished with 
fine not exceeding two thousand rupees. 
Tne power to make rules for the regulation 
of the purchase and sale of sugsr-cane by 
and to licensed purchasing agents, seems to 
me tobe avery wide power indeed, and I 
have no doubt at allthatrr.11 and 13 are 
within the powers conferred bys. 7 of the 
Act. 

These are all the points taken or the 
petitioner as against the conviction. One 
further point is raised with regard to ths 
sentence imposed. The Magistrate im- 
posed a fine of Rs. 200 and directed that 
in default of payment the accused should 
suffer simple imprisonment for two months. 
It is said for the petitioner that the Act 
while avtorising the- imposition of a fine 
does not authorise the imposition of any 
sentence of imprisonment. The answer to 
thisis in ss. 64 to 67, Indian Penal Gode, 
read withss 40 to 42. In ss. 64-67 the word 
‘offence’ is used in the meaning given in 
cl. 2, s. 40, that is to say, “a thing punisha- 
ble under the Penal Code, or under any 
special or local law as hereinafter defined.” 
The definitions are in ss, 41 and 42, a 
‘special law’ being a law applicable to a 
particular subject and a ‘local law’ being a 
law applicable only to a particular part of 
British India. Thus an offence under a 
local or special law is an offence for the 
purpose of ss. 64 to 67. Under s. 64 in 
every case of an offence punishable with 
fine only in which the offender is sentenced 
to a fine, it shall be competent to the Court 
to direct by the sentence that in default of 
payment of the fine, the offender shall suffer 
imprisonment; and under s. 67 the amount 
of imprisonment is defined and limited. 
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There is thus a power to impose a sentence 
of imprisonment in default of payment 
when an offender is convicted of an offence 
punishable under a special or local law 
although such law makes no specific pro- 
vision for imprisoment in default. But it 
has been argued that though this princi- 
ple may be applicable when an offence is 
created by any section of a special or local 
law, it does not apply when the offence is 
created by a rule made in exercise of a 
rulemaking power. For this proposition 
reliance is placed on Ma Khwet Kyi.v. 
Emperor (2), acasein which a single Judge 
of the Rangoon High Court held that the 
provisions of the Penal Code relating to 


' abetment did not apply to an abetment of a 


breach of the bye-laws framed by a District 
Council under the authority of the Burma 
Rural Self-Government Act. ; 

The terms of that Act and of the rule, 
and of the bye-laws are not hefore me; nor 
the provisions of the General Clauses Acts, 
if any, in the light of which Acts of the 
Burma Legislature are to be interpreted. 
But what we are dealing here is an act 
made punishable by rules framed under 
the authority of an Act of the Governor- 
General in Council, the interpretation of 
which is controlled by the General Clauses 
Act, Act X of 1897. Section 25 of that Act 
makes applicable ss. 63 to 70 of the Penal 
Code to all fines imposed under any Act, 
Regulation, rule or bye-law, unless the Act, 
Regulation, rule or bye-law contains an 
express provision to the contrary. F have 
nodoubt, therefore, that the provisions of 
ss. 64 and 67, Indian Penal Code, are 
applicable tothe fines imposed under rules ' 
framed under the Sugar-cane Act, and there 
is no want of power to impose a sentence of 


imprisonment in default of payment of the 


fine. In the result the application fails and 
the Rule is discharged. 


D. Rule discharged. 
(2) 6 R 791; 115 Ind. Cas. 664; A I R 1929 Rang. 75; 
30 Gr. L J 509. i 
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Owner of hundi at A transmitting it to drawee at 
B—Hundi stolen—Shahjog Vraparee negligently re- 
ceiving i: and cashing it from drawee—Owner bas- 
ing suit on tort—Court at A has no jurisdiction. 
Where the owner of a shahjog hundi residing at 
A transferred it to the drawee at B where it was 
stolen before reaching the drawee, and was negli- 
gently received by a shahjeg vyaparee who got it 
eashed from the drawee, and the owner instead of 
basing his suit on money had and received, based 


it on tort: 

Held, that as the tort was committed at B, the 
Court at A had no jurisiliction to entertain the 
suit. If the plaintiffs had sued for money had 
and received upon an implied contract, jurisdiction 
would be determined by s. 20, Civil Procedure Code, 
which includes suits based on contract. Raghoonath 
Misser v. Gobindnarain (1) and Wadhumal v. Firm 
of Malik Noor Ahmad (2), distinguished. Cham- 
paklal Gopaldas v. Keshrichand Naganmal (3), 
Murlidhar Shankerdas v. Hukamchand Jagadharmal 
(4) and Brocklebank, Ltd. v. The King (5), referred to, 

Mr. Balkrishindas H. Lulla, for the Ap- 
pellants. 

Mr. H. B. Tyebji, for the Respondents. 

Davis, J. C.—This is an appeal from a 
judgment of the learned Additional Judi- 
cial Commissioner, Rupchand, ordering the 
plaint to be returned for presentation to 
the proper Court on the ground that the 
Court at Karachi had no jurisdiction. 

The plaintiffs in the suit are the firm of 
Mulsing Vowlatram, and were. the holders 
in due course of nine hundis. These hundis 
were stolen in the course of transmission 
by post or at least before they reached the 
addressees, the plaintiff's agents at Bombay. 
Seven of the hundis which were endorsed 
for payment to specified persons came back 
to the plaintifis ina bearing cover addressed 
to them, but the remaining two hundis, 
which were shahjog hundis, were cashed 
in Bombay and one of them Ex. 6-2, is the 
hundi in suit. It was drawn by one Dhan- 
raj Vaktavarmal of Bhilara on the first set 


of defendants, the firm of Fatehchand Anraj- 


in favour of Bhai Chandoolal Jaisinghbhai, 
and was cashed by the second set of de- 
fendants, the firm of Abdul Hussain Adamji, 
who, it is not disputed, were shahjog vyapa- 
rees of Bombay. This kundi is for Rs. 1,000 
and was sold by Seth Chandoolal to Manilal 
Somnath and by Manilal Somnath to Ravji 
Javherchand, and by Ravji Javherchand to 
Moolsing Dayaram, the plaintiffs at Karachi. 
Plaintiffs thus claim as the owners of the hundi 
anditis their case that as owners of the hundi 
they are entitled to payment of its value 
either from defendant No. 1, the drawees, or 
from defendant No. 2, the shahjog vyaparecs 
| who presented it to the drawees and receiv- 

ed payment tkerefor, and who are in pos- 
session of money to which the plaintiffs are 


entitled. Now, the learned Judge returned . 
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the plaint because he was of the opinion 
that the suit was properly to be filed in the 
Bombay Court in that the theft of the hun dt 
took place in Bombay, and that the alleged 
negligence of defendant No. 2 in receiving 
the hundi from the thief, if he did so re- 
ceive it, indubitably took place in Bombay. 
In either case, the learned Judge states, 
this Court has no jurisdiction to entertain 
the suit. In dealing with the cases cited 
by Mr. Lulla on the question of jurisdic- 
tion, the learned Judge says: 

“I am afraid none of these rulings has any ap- 
plication to the present case. The cause of action 
as stated in the plaint is not in contract but in 
tort. It is abundantly clear from the statements 
made in the plaint that the hundt was a shahjog 
hundi. If sn, the only obligation upon the first set 
of defendants was to pay the amount to a shahjog 
vyaparee, and if defendants No. 2 are shahjog vyapa- 
rees, the defendants No. 1 have committed no breach 
of contract and cannot be sued on the kundi. With 
regard to defendants No. 2, to put the case for 
the plaintiffs at its best, they say that de- 


-fendants No. 2 either fraudulently obtained posses- 


sion of the hundi while in transit or received it 
negligently from the thief and they are liable in tort. 
The suit as against them, as also against defend- 
ants No, J, if at all the plaintiffs have any cause of 
action against defendants No. 1, is for compensation 
for wrong done to the plaintifis'in consequence of 
the alleged fraud or negligence of defendants No. 2, 
as the case may be, and therefore no essential part 
of the cause of action has or could be said to have 
arisen in Karachi. I can quite conceive that if the 
suit was on the kundi itself, and the kundi was not, 
as it has been described in the plaint, a shahjog 
hundz, a good deal might have been said in favour 
of the plaintiffs that as it-was a hundi payable to 
the order of a certain specified person and was en- 
dorsed in due course to the plaintiffs, it was neces- 
sary for them to prove thai it was endorsed to them at 
Karachi: But according to the caseas stated in the 
pliint, it is the wrongful extraction of the hundi 
either by defendants No, 2 or the negligent accept- 
ance by them from the person who committed the 
offence which is the cause of action. Whether an 
essential part of the cause of action has arisen within 
the jurisdiction of this Court or not, is a question 
of fact to be decided on the particular facts of each 
case.” 

Then the learned Judge goes on to say: 

“There is no allegation, much less proof that the 
hundi in suit was extracted in Karachi so as to bring’ 
the case within the purview of s. 19, Civil Procedure 
Code, and to argue that the suit was for compensa- 
tion for a wrong done to the kundi belonging to 
the plaintiffs within the local limits of the jurisdic- 
tion of this Court”. 


Then the learned Judge goes on to deal 
with what he describes as “absolutely a 
new case set up for the first time after both 
sides had closed their case.” The learned 
Judge says: . 

“In hia reply Mr. Lulla attempted to argue that 
he was not in possession of the hundi when the plaint 
was drafted, that it was only yesterday evening 
when the kundi was translated that he found that 
it was not a skahjog hundi pure and simple, but that 
it recited that the amount was payable in Bombay to 


193? . 
Bhai Ohandumal Jaisinghbhai that in view of that 
recital the hundi could not be negotiated without pro- 
per endorsement, and that as there was no endorsement 
in favour of defendant No.1, both defendants Nos. 1 
and 2 were liable for conversion of the hundi. 
Probably his object in doing so was to suggest that 
the suit was not in tort but on the hundt for pay- 
ment of the amount to the person specified therein 
or to his endorsee, and not to a shahjog vyaparee and 
that the plaintifis being the last endorsees were 
alone entitled to receive payment on the hundi. 
“This,” say the learned Judge, ‘is absolutely a new 


case set up for the first time after both sides had 
closed their case”, i 


Now, we may say, we agree at once with 
the learned Judge that this suit must pro- 
ceed on the basis thatthe hundi isa shahjog 
hundi. The hundi is described in the 
plaint, para. 1, as a shah vyaparee jog hundi 
for Rs. 1,000, and though opinions may 
differ as to tle rights and liabilities ofa 
shahjog vyaparee or the attributes of a shah- 
jog hundi, we agree that the plaintiffs are 
not entitled to change their case as set out 
in the plaint. Put on the question of juris- 
diction dependent upcn the cause of action 
and on the question whether the suit is one 
in tort and not in contract, we do not think 
that the matter is so easily decided. Now. 
in para. 6 of the plaint the plaintiffs state: 

“That the defendants were not holders in due 
course of the rashid and had obviously come by 
it by meansofan offence or fraud or had got it 
through some one who had come by it by means 
of an offence or fraud and the defendants knew 
about it. They had not, in any case, obtained it, 
through orfrom ashahjog vyaparee and hed not acted 
in a bona fide manner and, in any case had acted 
negligently, ” . 

The learned trial Judge quotes paras. 6, 
7and 8of the plaint butit is apparently 
on the strength of paras.6and7 that he 
finds that the suit is one in tort for a 
wrong done in Bombay, and therefore can- 
not be tried in a Karachi Court. But the 
learned Judge has not referred to para. 12 
of the plaint, and it is this paragraph which 
we think is intended to sum up the plain- 
tiffs’.case. It is as follows: . 

“That the cause of-action arose at Karachi within 
the. jurisdiction of this Honourable Court on or 
about November 5, 1935, when. the rashid is said 
to, have been realised “by defendants No. 2. That 


this Honourable Court has jurisdiction as the raskid 
was sold and endorsed-to the plaintiffs here at- 


Karachi within the jurisdiction of this Honourable 
Oaurt.” | 


-But even so, this paragraph does not put 


the case as it has been put to us, and on’ 


the only basis on which it could -stand, that 


“the Karachi Court has jurisdiction because’ 


the suit was one for money had and re- 
ceived and that the money was payable to 
the plaintiffs in Karachi where they resid- 
ed and carried om business. Now, so: far 
as the suit is one in tort and the provisions 
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of s. 19, Civil Procedure Code apply, we 
think clearly the learned Judge is right. It 
has been argued before us with great 
learning and diligence that, as is well 
known, cause of action means every fact 
which, if traversed, it would be necessary for 
the plaintiff to prove in order to support 
his right to the judgment of the Court: 

“It is, in ctLer words, a bundle of essential facts 
which it is necessary for the plaintif to prove be- 
fore he can succeed in the suit,” 
and it is argued that one of the essential 
facts the plaintiffs have to prove is the 
ownership of the property in respect of 
which the alleged wrong was done. It is 
pointed out that ins, 20 it is not necessary 
that the whole cause of action must arise 
within the local limits to give jurisdiction, 


but itis sufficient if the cause of action in 


part arises. In order that the plaintiff can 
succeed in a suit for conversion of the 


. property, it must be shown the property is 


his. Here what is alleged is the wrongful 
conversion of the hundi: therefore the 
plaintiff must prove his title to the hundi. 
But his tille to ihe hundi arose by its pur- 
chase in Karachi. Therefore the Karachi 
Court has jurisdiction. But s. 20, Civil Pro- 
cedure Code,is subject to the limitation of 
s. 19. The opening words of s. 20 are: 
“Subject to the limitations aforesaid”, and’ 
s. 19 reads as follows : - ` 

“Where a suit is for compensation for wrong done 
to the person or to movable property, if the wrong 
was done within the local limits of the jurisdiction 
of one Court and the defendant resides or carries 
on- business or personally works for gain, within the 
local limits of the jurisdiction of another Court, 
the suit may be instituted at the option of the plain- 
tiff in either of the said Courts.” 


In the circumstances of this case the ` 
Karachi Court has no jurisdiction. The 
wrong was not done within its limits nor do 
the defendants reside or carry on business” 
or’ personally work for gain in the juris- 
diction of the Karachi Court. Our atten- 
tion has been drawn to the case in Raghoo- 
nath Misser v. Gobindnarain (1). But in 
that case, the suit was based on the hundi 
and though the’hundi was drawn in Benares 
upon a party in Bombay, it was endorsed 
in Calcutta in favour of the plaintiffs. The 
plaintiffs’ title arose in Calcutta, therefore, 
it does not seem difficult to hold that the 
Oaletitta Court had jurisdiction. 


“The right of action of a plaintiffsuing as endorser ` 
of ‘a kundi. is' directly ' dependent on the endorse- 


- ment, which accordingly, on the principle stated by 


Matter, J., must form part of the cause of action. 


. Since therefore the endorsement to the plaintiffs in : 


the present case took’ plac in Calcutta, a part of 
the cause of action arose here (p. 453*)." EAS 
(1) 22 O 451. 
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The casein Wadhumal v. Firm of Malik 
Noor Ahmad (2), is irrelevant for the section 
in point there was s. 20, Civil Procedure 
Code. We do not think it necessary to 
discuss at length the attributes of a shahjog 
hundi. It was urged by the learned Counsel 
for the respondents, who did not refer to 
s. 19, Civil Procedure Code, that a shahjog 
hundi is ‘a bearer hundi that passes from 
hand to hand without endorsement and 
that absence of an endorsement on the 
hundi would not affect its validity if it 
is a shahjog hundi. Thisis the opinion of 
Mirza, J.in Champaklal Gopaldas v. Keshri- 
chand Naganmal (3), but this judgment 
has been distinguished in Marlidhar Shan- 
kerdas v. Hukamchand Jagadharmal, 143 


Ind. Cas. 257 (4), where two Judges held :. 


` “uA shahjog hundi is not equivalent to a hundi payable 
to bearer and it ought not to be paid by the drawee 
unless it has endorsed on it, when presented, the 
name of the Shah by whom it is presented orsent for 
presentation. There isnorule of law which would 
have the effect of making the word ‘skahjog’ mean 
payable to bearer quite independently of endorse- 
ments." 

In this case, however, the hundi has been 
endorsed by the Shah, defendant No. 2, so 
that this particular question does not arise. 
Tt appears to usthat the plaintiffs’ case if 
they have any case at all, is contained in 
paras. Sand 12 of their plaint. Paragraph 12 
has already been referred to. In para. 8 it 
is stated : 

“In any case, defendants No. 2 are hound to pay the 
same to the plaintiffs as money had and received and 
are even otherwise bound to pay it to plaintiffs,” 

It is not made clear to us what is meant 
by the words “and are even otherwise bound 
to pay it to plaintiffs.” It appears to us 
that not only was the case of the plaintiffs, 
as put to us, not put before the learned 
Judge, but the plaintiffs had not even them- 
selves distinguished between their case in 
tort and their case in contract. They had 
not sufficiently realised the legal position. 
Paragraph12 clearly shows this, It is explain- 
ed to us that the case of the plaintiffs was 
and is that when there is conversion of 
property, they need not sue upon the tort but 
they have the alternative of suing upon an 
implied contract which arisesfrom the fact 
of the tort, which created implied contra- 
ctual relations between the plaintiffs and de- 
fendants No. 2 on the ground of money had 
and received. Firstly, the learned Advoc- 
ate for the plaintiffs relied upon a judgment 

(2) 27S LR 230; 145 Ind. Cas. 706; A I R 1933 
Sind 179; 6 R S 37. 

(3) 50 B 765; 98 Ind. Cas, 555; A T R 1926 Bom. 471; 
28 Bom. L R 897. 

(4) 143 Ind. Oas. 257; AI R 1932 Lah. 312; 33 PL R 
19; Ind, Rul, (1933) Lah. 327, 
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of Serutton, L. J. in Brocklebank, Ltd. v. The- 
King (5), at p. 68*, in which -the learned 
Judge quotes Sir John Salmond, Edn. 4, 
p. 162, as stating the principle thus: ` 

“There is, however, one rule which may be laid down 
with confidence, when the defendanthas by means of 
a tort become possessed of a sum of money at the 
expense of the plaintiff; the plaintiff may at his 
election sue either for damages for the tort or for the 
recovery of the money thus wrongfully obtained by the 
defendant, and this latter action {an action for money 
had and received by the defendant to the use of the 
plaintiff) is based on an implied contract of agency, 
thedefendant being fictitiously assumed to.have 
rightfully received the money asthe plaintiff's agent, 
and to have failed to pay it over to his principal”. 

And it is argued, this principle is applied 
in the case of a hundi in the Bombay case in 
Thorappa Devanappa v., Umedmalji (6), 
The head-note appears correctly to interpre 
that ruling. It says: : 

“In the case of goods, if a man takes and sells them - 
when he has no right, the owner may waive the tort, 
aud recover the proceeds in an action for money had 
and received. And equally if a person wrongfully 
convert a bill and receive the amount, the owner of 
the bill may either sue in tortor may waive the tort 
and recover the money as received to his use”. 

The learned Judge, Mulla, at p. 6077 says: 

“The second defendant is also liable-to pay the am- 
ount of the hundi to the ‘rue owner, In the case of goods, 
if a man takes and sells them when he has no right 
the owner may waive the tort and recover the proceeds 
in an action for money had and received. And 
equally ifa person wrongfully convert a bill and 
receive the amount, the owner of the bill may 
either sue in tort or may waive the tort and recover 
the money as received to hisuse. Defendants No, 2 
who came into possession of the hundi through forged. 
endorsements took no property in the kundi What 
was done by him amounted to a conversion of the 


hundi, and the proceeds of the kundi received by him 


are the moneys of the true ownt”, : 

Now, it is clear from these authorities that 
the plaintiffs had to elect to sue either in 
tort or upon a fictitious contract, and it is 
quite clear to us that the plaintiffs in this 
case did not so elect. It is true that in a 
plaint the plaintiff need not and should not 
set out the law. It is for the Court to 
declare the law: O. VI, r.2, Civil Procedure 
Code, and the plaintiff of course now argues 
that before he could sue for money had and 
received, he must plead the tort. But 
reading the plaint through, it is clear that 
the plaintiff has not elected. He is suing 
upon the tort first and foremost. It is, in 
our opinion, by hit rather than by wit that 
the case is now based upon a fictitious con- 
tract. The plaintiffs based the jurisdiction 
of the Court upon the fact that the hundi wag - 

(5) (1995) 1 KB 52; 94 LJK B 28; 132 L T 166; 40 
TL R869; 69S J 105. 

(6) 25 Bom. L R 601; 87 Ind. Cag. 226; A I R 1924 
Bom. 205. 

“¥Page of (1825) 1 K B—[Ed] 
tPage of 25 Bom. L R—[Ed.] 
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endorsed and endorsed to th: plaintiffs at 
Karachi. In short, as the learned Judge 
states, the plaintiffs based their suit upon 
the tort. If the plaintiffs had sued for 
money had and received upon an implied 
contract, jurisdiction would be determined 
by s. 20, Civil Procedure Code, which 
includes suits based on contract. f 

So far as defendants No. 1 are conceraed, 
. they are sued as the drawees. In this 
case, they received a shahjog hundi from 
a respectabie Shah, It was endorsad by 
the Shah and presented for delivery. It 
appears, therefore, the defendants had done 
their duty, and there is no cause of ac- 
tion against them on the kundi or any 
cause of action at all. Though forgery 
was alleged before us forgery is not 
proved. An offence or fraud is alleged, 
but a distinction is to be drawa between 
a holder in due course of a negotiable in- 
strument obtained by an offence or for- 
gery. Section 53, Negotiable Instruments 
Act protects a holder in due course where 
a negoliable instrument has been obtained 
by an offence, but not by fraud: Thorappa 
Devanappa v, Umedmalji (6). But we are 
not now concerned to decide whether 
defendants No.1, the drawees, are liable 
on an implied contract for money had and 
received cn behalf of the plaintiffs or 
whether a suit would lie against them for 
conversion. Ona suit for conversion this 
Court has no jurisdiction. The plaintiffs 
have not elected to sue them upon an 
implied contract. The Full Bench judg- 
ment of the Bombay High Court in Madhav- 
das Jethabai v. Devidas Vardasa (7), to the 
effect thatthere is no custom relating to 
a shahjog hundi which absolves the drawee 
paying the amount of the hundi to a pergon 
having no title, although a Shah, from 
liability in conversion to the true owner 
is not, therefore, in point. 

The case, Madhavdas Jethabai v. Sitaram 
Ramnarayan (8), reported at p. 402* of the 
same volume is relevant only so far as it 
is an authority for the statement that in 
the absence of any evidence as to custom, 
the cause of action against a Shah who 
received payment on a forged hundi to 
reimburse the drawee is for money had 
and received to the use of the plaintiff, 
based either on the money having been 
paidunder a mistake of fact, or without 
consideration, and does not arise upon any 

(7) A I R 1934 Bom. 400; 152 Ind. Cas. 609; 36 Bom. 
L R 929; 7 R B 163; 59 B 97. 


(8)- 153 Ind. Das. 959; A 1 R 1934 Bom. 402; 36 Bom, 
LR 941; 7 R B 274; 59 B 252. 


Pago of A. L R, 034 Boa—[Ba] 





MürsiNe DoWLAÊRAN v., FAÊEOSAND aneas (SIND) 


351 
implied covenant for indemnity. It may 
be observed that this judgment disapproves 
of the dicium of Macleod, J. in Bansiahar 
Lachmi Narayan v. Jwala Prasad Gaya- 
prasad (9) that the Shah guarantees the 
genuineness of the hundi. i 

We are not, however, here concerned with 
a forged endorsement. As no suit based 
on _ecnversion would lie in this Court 
against defenduts No. 1, so also it would 
not lie against defendants No. 2, there 
being no jurisdiction in the Karachi Court. 
Were the suit basedon an implied con- 
tract and had the plaintiffs elected to sue 
upon an implied contract and not upon 
the tort, the case would have been differ- 
ent. In that case, the question of juris- 
diction would depend upon s. 20, Civil 
Procedure Code, as interpreted by Expl. 3 
ins. 17 of the Code of 1882. In the case 
of a contract, the cause of action arises at 
the place (1) where the contract was 
made, (2) the place where the contract twas 
to be performed or performance thereof 
completed, (3). the place where in the 
performance of the contract any mouey 
to which the suit relates was expressly or 
impliedly payable. 

Defendants No. 2 must be deemed to have 
received the money on behalf of the 
plaintiffs; they received it in Bombay. It 
cannot be said that the contract was made 
in Karachi. Butit can be said that the 
contract was to be performed or part per- 
formed in Karachi because it can be said 
that asthe’ result of an implied contract 
of agency money received by the agent 
in Bombay was to be paid to the Principal 
in Karachi. We think that if the suit had 
been based not on tort but upon this 
implied contract, it could be held that 
defendants No. 2 were the agents for the 
plaintifis and have received money on their 
behalf. It is implied that the agent pays 
the principal where the principal lives or 
carries on business; or the general princi ple’ 
that the debtor must seek out his creditor 
would apply, and the suit would be main- 
tainable in Karachi where the plaintifs 
reside and carry on business: Raman 
Chettiar v. Gopalachari (10) or where the 
money was to be paid. But this case ig 
not the case of the plaintiffs in the plaint 
as framed. We think, for the reasons we 
have given, the learned Judge was right in 
rejecting the plaint, and we: dismiss the 
appeal with costs. 


N. Appeal dismissed, 
(9) ao LR 434; 25 Ind. das 52; AI R 1914 


Bom. 239. 
(10) 31 M 2234 MLT 97, 
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PATNA HIGH COURT 
Criminal Revision Petition Nos. 241 and 


245 of 1936 = 
June 30, 1936 
"VARMA, J. 
QUTUBUDDIN AND ANOTHER—PETITIONERS 
. versus 7 


EMPEROR—Opposits Party 

Penal Code (Act XLV of 1860), ss. 205, 199—Accused 

representing as servant of another getting notice 

under s. 158-B, Bengal Tenancy Act served on such 

person—Offence held does not come under s. 205— 

Swearing false afidavit— Affidavit merely repeating 

statement of another—Whether amounts to swearing 
false affidavit. 

Where an accused personates as @ 

- another person and gets a notice 


servant of 
under 


8. 158-B of the Bengal Tenancy Act, to be served. 


on such person by writing before the Civil Court 
process-server, “apne malik ka namka notice paia.” 
itis not a case of falsely personating another person 
within the meaning of s. 205, Penal Code, and he 
cannot be convicted under that section. 

Wheie a person in swearing to an affidavit only 
repeats what another person had written in the notice, 
it willnot have the effect of establishing that the 
accused sweared a false affidavit. 


Or. Rev. P. against an order of the 
Sessions Judge, Patna, dated April 24, 1936, 
modifying that of the Magistrate, First 
Class, Bihar, dated February 28, 1936. 


Messrs. S.. N. Sahay, C. P. Sinha and 
Q, N. Hasan, for the Petitioner. 
The Assistant Government 

forthe Crown. 
Order.—Criminal Revision No. 241 of 
1936 in which the petitioner is one Qutubud- 
din and Criminal Revision: No. 245 in 
which the petitioner is one Aziz Khan 
arise out of the same judgment and have 
been heard together. Quiubuddin -was 
convicted under s. 205 of the Indian Penal 
Code and sentenced to undergo’ rigorous. 
imprisonment for two yeare and to pay 
a fine of Rs. 100 in default to suffer six 
months’. further rigorous imprisonment. 
` Aziz Khan was convicted under ss. 199 and 
205/114 and sentenced to one year's rigorous 
imprisonment and to pay afine of Rs. 50 in 
default, to three months’ further rigorous 
imprisonment under each of the two sections 
the sentences to run corsecutively. There 
was a third man, Ejaz; who was found not 
guilty and has been acquitted by the trial 
Court. 


Advocate, 


Qutubuddin ` tosix months’ rigorous impri- 
sonment and to a fine of Rs. 50 in default, 


to further rigorous imprisonment for three - 


months“ : 
The prosecution case has been very ably 
summarised bythe lower, Appellate Court 


and no exception has been taken to the 
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On ‘appeal the learned Sessions” 
Judge has reduced the sentence passed on ` 
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statement of the facts made by the Court 
below. It appears that’ one Musammat 
Bibi Soghra instituted a rent suit in the 
Mursif’s Court at Bihar against some 
tenants making one Muhammad’ Husain 
alias Muhammad Husiapro forma defend- 
ant. Muhammad Husi subsequently trans-. 
ferred himself to the category of the plain- 
tiff cn September 28, 1933.° On October 30, 
1933, a joint consent decree was passed 
in fevour of Musammat Bibi Soghra and 
Muhammad Husi against the tenants show- 
ing the amount payable to each- of them- 
separately besides costs. On April 20, 1934, 
Bibi Soghra applied for execution of her 
shara in the decree and prayed for the ’ 
issue of a notice under s. 158-B of the 
Bengal Tenancy Act upon Muhammad 
Husain, the co-sharer landlord. The notice 
purports to have been served at Muham- 
mad Husain’s permanent residence at 
Desra on April 29, 1934, not personally 
but on the petitioner Qutubuddin who re- 
ceived the notice as a servant of Muham- 
mad Husain and signed an acknowledg- 
men; on its back on the identification of 
the other petitioner Aziz Khan who is al” 
servant of Bibi Soghra. . 
Tke case for the prosecution is that. 
Qutubuddin was really a servant of Bibi 
Sighra and not a servant of Muhammad 
Husain and in pursuance ofa conspiracy 
the’ servants of Bibi Soghra got the service 
effected at Desna on April 29, 1934, on the. 
false allegation that Qutubuddin was a 
servant of Muhammad Husain alias 
Muhammad Husi. It-appears further that 
in support of this service an affidavit was 
sworn by petitioner Aziz Khan on May 2, 
1934, which was filed in Court on May 10, 
1934. The June 18, 1934, was fixed for the 
sale of the judgment-debtor’s holding. On 
June 12, 1934, i. e. about six days before 
the date fixed for the sale, Muhammad 
Hus:, it is said, accidentally heard from .. 
one Nanhku Mahto about ihis matter and 
two’ days later he filed a petition for 
execution ofhis share in the decree so 
that he might not be prevented from 
realising his dues out of the holding” in 
question. On June 15,1934, Muhammad 
Husain filed a petition under s.476 of the 
Codes of Criminal Procedure before the 
Munsif of Bihar praying that Ejaz Husain 
(the decree-holder’s Pleader’s clerk) and the 
serving peon might be prosecuted because _ 
they had acted in concert and abetment. - 
The Munsif after preliminary inquiry filed - 
“a complaint against Ejaz Husain, Quiubud-" 
din and Aziz Khan‘ under various’ sections 
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and they were tried with the result stated 
already: 

The charge against petitioner Quiubuddin 
under s. 205 ran as follows: — 

“That youonor about April 29, 1934, at Desna, 
falsely personated himself (yourself) as a sorvant 
of Muhammad Husain before Jagarnath, a Civil 
Court process-server, and in such assumed character 
caused a notice under s. 1,8-B of Beugal Tenancy 
Act to be served on Muhammad Husain by writing 
“apne malik ka nam ki notice paia” onthe notice and 
thereby committed an cffence punishable under s. 205 
of the Indian Penal Code.” " 

Aziz Khan was charged under ss. 203/114, 
Indian Penal Code, fur having abetted 
Qutubuddin, and was further charged as 
follows under s. 199:— 

“That you on or about May 2, 1934, ət Bihar 
in a declaration made by you before the Oath Com- 
missioner made a false statement which you knew 
to be false touching a point material tothe object 
for which the declaration was made to wit that the 
notice under s. 158-B cf Bengal Tenancy Act had 
been served on Qutubuddin, a servant of Muhammad 
Husain, and which declaration was by law receivable 
as~ evidence and thereby committed an offence 
ee under s. 199 of the Indian Penal 
Vode,” : 

Both the petitioners as well as the person 
who was acquitted were further charged as 


follows under s. 120-B: — 

“That you onor about April 29, 1931 at Desna 
caused to be done anillegal act, viz., act get the notice 
under s. 158-B of Bengal Tenancy Act served on 
Muhammad Husain in his absence by getting it 
written by Quiubuddin that he was receiving the 
-notice asa servant of Muhammad Husain and the 
same act, riz., tha ssrvice of the notice in absence 
of Muhammad Husain was-donein pursuance of the 
agresment and thereby committed an offence 


punishable under s, 120-B of the- Indian Penal, 


Uode.” 

On this charge of conspiracy the trial 
Court found the accused not guilty. a 

Aziz Khan pleaded not.guilty to the 
charges framed against him and said 
that he did not enter into any criminal 
conspiracy with any accused, ihat he was 
a servant of Bibi Soghra and in such 
capacity identitied Qutubuddin who was a 
servant and agent of Haji Muhammad 
Husain to the Vourt’s peon, that as Qutub- 
uddin was a servant-of~ Haji Muhammad 
Husain, nofraud was committed, that he 
did not swear any false affidavit, and as 
such, did not commit any olfence.in that 
respect, and that Ijaz did not go to Desna 
on April 29, 1936, as alleged by the pro- 
secution. Qutubuddin. ‘also pleaded not 
guilty ‘to the caarges and said that.he was 
never a servant of Bibi Sogbra but was 
appointed asa tutor to. teach the children 
of Haji Muhammad Husain and served as 
such till he was in Desna, when he was 
brought by the said Haji and-kept at 
Bhainsasur at Bihar Sharif, 
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not know the contents of the written state- 
ment filed on his behalf in the Civil Court 


“and he suspected that the Haji was man- 


oeuvring fur his own purposes, that it was 
under the influence and advice of the Haji 
that ke made the statement before the 
Munsif as he was given hopes by the. Haji 
that he would be Jet off if he made the 
Statement that he did before the Munsif, 
andhe further said that. Haji Muhammad 
Husain’s lawyer argued before the Munsif 
that he (Q itubuddin) might be let off and 
made a prosecuti:n witness. Qutubuddin 
also asserted that he was authorised to 
sign and he signed the notice in his 
capacity asaservant of Haji Muhammad 
Husain and had informed the latter of 
kis having done so, that as Haji Muham- 
mad Husain had no baithaka of his own, 


he (Qutubuddin) used to teach the child- 


ren at the baithakz of Bibi Soghra; and 
he submitted that he had no criminal in- 
tention in signing the notice for his em- 
ployer. Ng 
fain revision Mr, Nazrul Hasan, appearing 
on behalf of Qutubuddin, urges that the 
act ascribed to Qutubuddin is not covered 
by the provisions of s. 205 of the Indian 
Penal Code, inasmuch as the petitioner 
signed hs own name and not -of 
anyone ‘else, and tae fact that ‘he 
signed describing himself to be a servant 
of Haji Muhammad Husain -will 
not in the circumstances of the case bring 
him within the mischief of the section. 
The exact éxpression used by the patitioner | 
was “apne malik ke nam ki notice paia” ` 
asis mentioned in the charge against him 
quoted above. Now, s. 205 runs as “fol- 
lows :— i | 
“Whoever falsaly personates anothar, and id 
such assumed character makes any admission ` oF 
statement, or confesses judgment; or causes any 
process to be issusd or becomes bail or security, ox 
does any other act in any suitor oriminal prose< 
cution shall be punished with ........ bo ON Re 
The question, therefore, is that when 
Qutubuddin signed his own name and des, 
cribed himself as a servant of Haji Muham“ 
mad Husain, did he “falsely ` pargonate. 
another” person? Here the person.is the 
same anditis.only the status he gives to 
himself that is‘aGcording tə the prosecu= 
tion, wrong. Applying tha. expréssion 
‘Whoever falsely personatés another” to 
this case, and expanding it according ‘to’ 
the prosecution story, it seems that the. 
allegation is that Qutubuddin falsely pər- 
sonated Quiubuddin (himself) a servant of 
Muhammad Husain. In my opinion, ih is 
not a case of personating another as mene, 
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tioned in e. 205. Other cases of false per- 
sonation have been dealt with in the Code 
under ss. 140, 170, 171, 229 and 416. The 
“present case does not fall under any of 
those sections except perhaps s. 41, Indian 
Penal Code, if the other ingredients of that 
seclion are proved. Section 140 deals with 
the case of a person who poses to be a 
soldier by wearing garb orcarrying token 
used bya soldier, ete. Section 170 deals 
with the case of a person pretending to be 
or falsely personating ‘a public servant. 
Section 171 speaks of the case of a person 
with fraudulent intent wearing the garb, 
etc., used by a public servant. Section 229 
deals with the case of a person who allows 
himself to be empanelled or sworn as a 
juryman or assessor knowing that he is not 
entitled tobe so empanelled or sworn. 
Section 416 deals with the case where a 
person cheats by pretending to be some 
other person or by knowingly substituting 
one person for another or by representing 
that he or any other person is a person 
other than he or such other person really 
is; and the explanation under this section 
says that the offence is committed whether 
the individual personated is a real or 
imaginary person. 

The trial Court in its judgment has 
noted that’ Bibi Soghra has a baithaka and 
that it was not proved that Haji Muham- 
mad Husain used his outhouse as his bai- 
thaka. Infact the learned Magistrate has 
referred to one festiveoccasion, in which 
Haji Muhammad Husain also joined, when 
. the seating arrangements’ were made at 
Bibi Soghra’s. batthaka; and he further 
remarked that there was considerable force 
and truth in Qutubuddin’s case that he 
made the admissions before the Munsif 
under the influence of Haji Muhammad 
Husain in the hope of escaping prosecution. 
He -also referred to the Munsif's report 
where it was noted that the Advocate for 
Haji Muhammad Husain pleaded that 
Qutubuddin’s story was true and that he 
should’ be let off and converted into a 
prosecution witness in the shape of an 
approver. In these circumstances the 
allegation attempted to be proved by the 
prosecution that Qutubuddin was not a 
servant of Haji Muhammad Husain and 
that he described the Haji as his ‘malik’ 
as the result of a conspiracy; will not bring 
Qutubuddin within the mischief of s. 205 of 
the Indian Penal Code. - 

As regards the other petitioner Aziz 
Khan; the facts proved do not show that his 
Statement was responsible for the offence 
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alleged to have been committed by Qatubud- 
din. Qutubuddin is a maulvi; and the crigi- 
nal story was that it was Ejaz Hussain who 
abetted Qutubuddin to write a false 
acknowledgment, which was not believed. 
It is not shown clearly what were the acts 
proved which establish that Qutubuddin 
was abetted by Aziz Khan as a servant of 
Bibi Soghra, or that Aziz knew that Qutu- 
buddin was not a servant of Haji Muham- 
mad Husain, or that he instigated Qulub- 
uddin to sign the notice. The evidence 
on these points is not only meagre but 
unconvincing. The trial Court while deale 
ing with this charge has said towards the 
end ofits judgment that Aziz Khan abet- 
ted Qutubuddin to falsely personate him- 
selfas a servant of Muhammad Husain 
before the Civil Court peon and in such 
assumed character caused a notice under 
s. 158-B of the Bengal Tenancy Act to be 
served on Muhammad Husain by making 
him write the false acknowledgment and 
thereby he committed an offence under 
s. 205/114 of the Indian Penal Code. In the 
beginniog of the judgment, of course, it 
has given the prosecution story. The 
lower Appellate Court only met the argu- 
ment advanced on behalf of Aziz Khan and 
did not cometo its own findings -on this 
point. As regards the charge under s. 199 
against Aziz Khan, if refers to the affidavit 
sworn by him and init he only repeated 
what Qutubuddin had written on the notice 
as aservant of Haji Muhammad Husain. 
I donot think that a repetition of that 
statement by Aziz Khan will have the 
effect of establishing that he wes fraudu- 
lently swearing a false affidavit. 

In the result, I would allow these appli- 
cations, set aside the convictions and 
sentences passed upon the petitioners and 
pune that they be set at liberty forth- 
with. z : 

D. Application allowed. 


ALLAHABAD HIGH COURT A. 
Second Civil Appeals Nos. 16 and 237 
of 1934 . 9 
August 25, 1936 i 
RACHHPAL SINGH, J. A 
MAHATAB SINGH AND GTHERGe— 
DEFENDANTS— APPELLANTS 


versus 
Raja DURGA NARAIN SINGH 
AND ANOTHER-—PLAINTIFFS— RESPONDENTS 
Civil Procedure Code (Act V of 1903), O. XXXII, 
r. 7—Compromise in disregard to O. XXXII, r.7, 
whether void or voidable—Decree of compromise, whee 


tòs? 
ther binding on minor—Methods, how such compromise 
decree can be avoided stated —Minor - Compromise. 

A compromise arrived at by a guardian ad litem 
andnext friend without complying with .the pro- 
visions ofr. 7,0, XXXTI, Civil Procodure Code, is 
not only voidable but is void altogether. Clause 2, 
r.7, O. XXXII, enacts that a compromise made in 
total disregard of the provisions ofr. 7, O. XXXTI, 
Civil Procedure Code, is voidable against all parties 
who are majors andnot void, but it does not bind 
the minor inany manner. Asit is not binding on 
the minor, itis void against him, If such a com- 
promise is void as against the minor, the decree 
pasead on it is also void. The same principle ap- 
plies to a casein which a guardian enters into an 
agreement on behalfof a minor. If owing to some 
provisions of law, a guardian is incompetent to 
enter into a contract, the same would be void as 
against the minor on the ground that owing to 
some mandatory provisions of law, he (the guardian) 
wasincompetent to enter into a contract. Without 
the leave ofthe Court, he is incompetent to enter 
into a contract, so his contract standson no higher 
footing than a contract between a minor and a third 
party. Subramantan Chettiar v. Raja Rajeswara 
Dorai (2) and Partab Singh v. Bhabuti Singh (3), 
relied on. [p. 357, cols. 1 & 2] 

Case-law discussed.] 

Whena contract made under the terris of a com- 
promise made without complying with the provisions 
of r. 7, O. XXXII, Civil Procedure Code, is sought to 
be enforced against a minor, it is open to the minor 
to plead in defence that the compromise decree is not 
binding on him. The provisions of cl. 2, r. 7, 
0. XXXI, Civil Procedure Code, clearly recognize 
that right. There are several ways in which a minor 
can avoid such an agreement. The first is by making 
an application for review of the decree. The second 
method isto prefer an appeal against the decree 
which was passed in the case. Another method is 
toinstitute a suit at oneato set aside the decree 
through a guardian ad litem and next friend or on 
attaining majority and yet another way of avoiding 
the compromise isto take a plea to that effect in 
defence when a suit is instituted to enforce the terms 
of a compromise, [p. 358, col. 1; p. 359, col. 1.] 

[Case-law referred to.] i 


S. ©. A. from the decision of the District 
Judge, Farukhabad, dated October 5, 1933. 


Messrs. B, Malik and Jagdish Swarup, for 
the Appellants. j 3 

Məssrs. N. C. Shastry and D. Sanyal, 
for the Respondents. eo 


dudgment.—These are two connected 
appeals arising out of two suits instituted 
by the plaintiff for recovery cf rent. The 
facts briefly stated are these: In 1925, 
the plaintiff-respondent instituted four suits, 
namely Nos. 827, 833, 933 and 1266 for en- 
hancement of rent in respect of the four 
holdings which were held jointly by Mehtab 
Singh, Jadunath Singh, Phul Singh, Lakhan 
Singh and Partab Singh. In those suits 
decrees for enhancement of rent were 
passed on the basis of. compromise. -The 
Plaintiff on the strength of the compro- 
mise decree instituted four suits for the 
recovery of rent at enhanced rates. - In the 


Ttadatap sinad 9. DURGA wheats sinon (ALL) 


385 


two appeals before us, we are only con- 
cerned with the two of those four suits, 
namely Nos. 7 of 1930 and 59 of 1939, 
and have no concern with the other two 
suits. In defence the defendants of these two 
suits pleaded that the decrees for the en- 
hancement of rent passed on the basis of 
compromise in the year 1925, are not bind- 
ing upon them as atthe time when the 
compromise wes made they were minors 
and the compromise sought tobe enforced 
was arrived at without obtaining the 
sanction of the Court in which the suits 
were pending. - 

The trial Judge held that the plaintiff 
was not entitled to get rent at en enhanc- 
ed rate and therefore decrees were. 
passed against the defendants with refer- 
ence to the rates cf rent that prevailed 
before the compromise decrees were ob- 
tained by the plaintiff. The plaintiff pre- 
ferred appeals to the Court of the learned 
District Judge who came to the conclusion 
that, the compromise decree Obtained by 
the plaintiff were binding upon the de- 
feodants. ‘The appeals were, therefora, 
allowed and the plaintiff was given a decree 
with reference to the enhanced rate of 
rent in accordance with the terms of the 
compromise, decrees. The defendants have 
now come up in second appeal before this 
-Court. ‘It may be mentioned here thai it 
-is conceded that the defendant-appellants 
in these two appeals are still minors. 
“Learned Counsel appearing for the appel- 
lants has pointed out that before the trial 
Court the Counsel appearing: for the plain- 
tiff had admitted that in the cases in which 
‘compromise-decrees were passed, the mincy 
defendants had not been properly repre- 
sented. -The learned Judge of the lower 
Appellate Court, however, went into this 
question and did not treat the statement of 
the Counsel for the plaintiff before the 
trial Court as an admission. It has been 
found that the compromise was arrived 
at on behalf of the minor defendants by 
one Partab Singh who acted as their 
guardian’ ad liten. It has further been 
found that sanction of the Court in which 
the suits were pending was not obtained 
for compromising the suit as laid down by 
ihe provisions of r. 7, O. XXXII, Civil 
Procedure Code. Rule 7,0. XXXII, Civil 
Procedure Code, provides : 


“(L) No next friend or guardian for the suit 
shall, without the leave of the Court expressly 
recorded in the proceedings, enter into any 
agreement or compromise on behalf of a minor 
with reference to the suit in which he acts as 
-next friend or guardian ; (2) any such agreemaat . 
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or compromise entered into without the leave of 
the Court so recorded shall be voidable against 
all parties otherthan the minors.” 

It has been argued by learned Counsel 
appearing for the defendant-appellants 
that as the compromise was arrived at 
-without comp'ying with the provisions of 
r. 7,0. XXXL Civil Procedure Code, it 
‘is void and not merely vuidable so far as 
‘minors are concerned. On this point the 
view that has prevailed in the various High 
Courts in India is that a compromise 
arrived at in disregard of the provisions 
ofr. 7,0. XXXIL is not void but only 
veidable at the instance of the minors, 
The ruling cases on this point are collested 
and notedin Chitaley’s Civil Procedure 
Code, Vol. 3, p 2318, Edn. 2. In Phulwant 
Kunwar v. Janeshar Das (|), a Bench of 
two learned Judges of this Court has 
‘expressed the view that a compromise 
entered into without the leave of the 
Oourt is not void anda nullity but is 
voidable’ only: see p. 589. In this con- 
nection I may refer to two cases decided 
“by their Lordships of the Privy Council. 
They are Subramanian Chettiar v. Raja 
Rajeswara Dorai (2), and Partab Singh v. 
Bhabuti Singh (3). In Subramanian Chet- 
tiav. Raja Rajeswara Dorai (2), their 
Lordships of the Privy Council made the 
following observations :— 

“Tf on the other grounds the deede of compro- 
mise could be supported, it is invalid in not com- 
plying with the conditions imposed by s. 462, 
Qivil Procedure Oode, applicable when the compro- 
‘mise was made. One of the parties to the suit 
‘was a minor, the Raja's son, the present appellant, 
and the trustee of the voluntary settlement, was 
appointed his guardian ad litem. Section 462, 
‘Oivil Procedure Oode, enacts that no next friend 
‘or guardian for the suit, shall, without the order 
of the Court, enter into any agreement or com- 
promise on behalf of a minor, with reference to 
the suit in which he acts as next friend or guardian, 
‘In the present case the leave of the Oourt was 
not obtained andinthe absence of such leave the 
compromise cannot be supported.” 

In Partab Singh v. Bhabuti Singh (3) 
their Lordships of the Privy Council at 
pp. 496 and 497*, observed as follows : 

“This Board has held in Manohar Lal v. Jadunath 
(4), that in casesto which s. 462, Civil Procedure 


(1) 46 A 575; 83 Ind, Cas. 782; AIR 1924 All, 625; 
22A LJ 521. : 

(2) 39 M 115; 32 Ind, Cas. 258; AI R1915 PO 33; 
29M LJ 856; 200 WN 201; 3 L W149;19MLT 
150; 14 AL J 153; (1916)M WN 100; 23 0 L J 337; 
18 Bom, L R 360 (P O). 

(3) 35 A 487; 21 Ind, Cas 288; 40 I A 182;16 00 
841; JO W N 1165; (1913) M W N785; 4ML T 
299; 25M LJ 492; 11 ALJ 901;18 OL J384; 15 
Bom. L R 1001 (P 0). 

(4) 28 A 585; 33 I A 128;9 O C 219; 3 A LJ710;4 
O LJ 8 8 Bom, L R489; 16 M L J 291 (PO). 


“MAHATAB SINGH v. DURGA Narain SINGIT (ALL) 


_of the compromise were before the Court. 


t aS a 

16616 

Code, 1882, applies there ought to be evidence that 
the attention of the Court was directly called to 
tke fact that a minor was a party to the 
canpromise, and it ought to be shown, by an 
order on petition, or in some way not open tothe 
deubt, that leave of the Court was obtained, and that 
it is not sufficient proof that the exigencies of 
s. 462 were complicd with to show that the 
minor was described in the title of the suit 
asa minor, as in that case, suing “under the 


guardianship of his mother,” and that the oy 
e 


agreement of compromise, in pursuance of which 
Hari Prasad obtained the dismissal of -the suit of 
Partab Singh and Abbaran Singh, was void as against 
them and on that ground, if there were no other, 
they are entitled to have the decree dismissing the 
suit of July 27, 1899, set aside.” : 

It will be noticed that Subramanian 
Chettiar v. Raja Rajeswara Dorai(2), their 
Lordships of the Privy Council described 
the compromise as invalid, while in Partab 
Singh v. Bhabuti Singh (3), they described 
it as void. In connection with this matter 
I may be permitted to refer to the case 
in Gulab Devv. Vaish Motor Co., Etawah 
(5). In this case it was remarked that 
“any compromise without the leave of the 
Court isa nullity.” This case was decid- 
édin April, 1922, sometime earlier than 
the case in Phulwanti Kunwar v. Janeshar 
Das (1). It, however, appears that it was not 
brought to the notice of the learned 
Judges who decided the case in Phulwanti 
Kunwar v. Janeshar Das (1). In Jita S ngh 
v. Man Singh (6), the ruling of their Lord- 
ships of the Privy Council in Partab Singh 
Bhabuti Singh (3), was distinguished on the 
ground that it was a case in which no 
guardian ad litem had been appointed 
for the minor defendanis. With the ut- 
most possible respect I find myself unable . 
to agree with this view. It is true that 
in that case (here was no proper guardian 
but it appears to me that the ground on 
which their Lordships of the Privy Council 
held the compromise to be void was that 
there had been no compliance with the ` 
provisions of, s. 462, Civil Procedure Code, 
1882. Their Lordships at p. 496*, made the 
following observations :— 

“This Board has held in Manohar Lal v. Jadunath 
Singh (4, that in cases to whichs. 462, Civil 
Procedure Code, 1882, applies there ought to be 
evidence that the attention of the Court was direct- 
ly called to the fact that a minor wasa party to the 
compromise, and it ought to be shown, by an order on 
petition, or in some way not open to doubt, that 
the leave of the Court was obtained, and that 
it is not sufficient proof that the exigencies 
of s. 462 were complied with to show that the 

(5) 47 A 782; 88 Ind. Cas. 429; AI R 1925 All 570; 
23 A L J 523. ; 

(6) 2 Lah. 164; 62 Ind. Cas. 794; AIR 1922 Lah, 
166; 4 Lah. LJ 211. 
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minor was described in the title of the suit as 
a minor, as in that case, suing “under the 
guardianship of his mother’ and that the 
terms of the compromise were before the Court. 
The agreement of compromise in pursuance of 
which Hari Prasad obtained the dismissal of 
the suit of Partab Singh and Abbaran Singh was 
void as against them and on that ground, if there 
were no other, they ure entitled to-have the decree 
dismissing the suit of July 27, 1899, set aside.” 
These remarks, in my opinion, go to show 
that the decision was given in favour of 
the minor defendant on the sole ground that 
sanction of the Court had not been obtain- 


ed. The facts were these: Bhabuti Singh was: 


the de facto manager of the estate of Partab 
Singh and Abbaran Singh who were minors. 
He instituted a suit for pre-emption in res- 
pect of certain properties. It appears that 
Partab Singh and Abbaran Singh had also 
aright of pre-emption which was superior 
to the right of Bhabuti Singh. Bhabuti Singh 
got one Hari Prasad to look after the de~ 
fence of Partab Singh and Abbaran Singh 
in that suit as they were also defendants 
in the oase. Bhabuti Singh also caused a 
suit for pre-emption to be instituted in the 
names of Partab Singh and Abbaran Singh 
and in this case Hari Prasad acted as 
their next friend. Later on Hari Prasad 
got the suit of the minors dismissed with- 
out obtaining the- sanction of the Court in 
accordance with the provisions of s. 462 (r. 7; 
O. XXXII, Civil Procedure Cede). When 
Parlab Singh and Abbaran Singh sued 
for setting aside the dismissal of their 
suit, their Lordships of the Privy Council 
decreed the tame and the main ground for 
the decision was that the compromise was 
“void because no sanction had been obtain- 
ed from the Court in accordance with the 
prorieiona of s. 462, Civil Procedure Code, 
1882. 

Thus we find that their Lordships of the 
Privy Council in one case described the 
compromise as invalid and in the other 
case as void. fam, therefore, of opinion 
that .it must be held that a compromise 
arrived at by a guardian ad litem and 
next friend without complying with the 
provisions of r. 7, O. XXXII, Civil Proce- 
dure Code, is not only voidable but is void 
pees Clause 2, r. 7,0. XXXII, says 
that 

“any such agreement or compromise entered into 


‘without the leave of the Court so recorded shall be 
voidable against all parties other than the minor.” 


My interpretation of this clause is that it 
enacts that a compromise made in total 
disregard-of the provisions ofr. 7, O. XXXII, 
Civil Procedure Code, is voidable against 
all parties who are majors and-not void, but 
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it does not bind the minor in aty..manner. 
As it isnot binding on.the minor, it-is void 
against him. If such a-compromise is void- as 
against the minor, the decree passed‘on-- it 
is. also void. In Ganga Nand. Singh v. 
Nana an Singh Bahadur (|), it was held 
that: i ; oeo 


“A consent decree does not, stand. on ‘a higher 


“footing than a contract between the parties and 


the Court has jurisdiction to set aside a consent 
decree upon any ground which would invalidate 
an agreement between the parties and as it is essen- 
tial to the validity of a contract that all contract- 
ing parties should be competent to contract and 
as a person who by reason of infancy is incompetent 
to contract cannot make a contract within the meun- 
ing of the Contract Act, it follows that'a compro- 
mise entered into with the minor is entirely void 
and cannot be given effect to in a Court of Law.” 


In my opinion the same principle applies 
to a case in which a guardian enters into 
an agreement on behalf of a mincr. If 
owing to some provisions of law, a guar- 
dian is incompetent to enter into a contract, 
the same would be Void as against the 
minor on the ground that owing to some 
mandatory provisions of law, he (the guar- 
diam) was incompetent to enter into a con- 
tract. Without the leave of the Court, he 
is incompetent to enter into a contract, so 
his contract stands on no higher footing 
than a contract between .a minor and a 
third party. As their Lordships of the 
Privy Council have in Subramanian Chettiar 
v. Raja Rajeshwara Dorai (2) held such a 
compromise to be ‘invalid’ and further have 
held in Partab Singh v. Bahabuti Singh (3) 
it is ‘void, Imust hold that the compro- 
mise in the present case was void as against 
the- minor and consequently the decree 
passed. thereon was also void. Now, let 
us suppose; for the sake of argument, that 
such a compromise is not void but is only 
voidable at the instance of the minor. The 
question that arises is, what is the course 
which the minor has to adopt when sucha 
compromise is sought to be enforced against 
him. The contention raised on behalf of 
the minor appellants is that it is open to 
them to plead in defence that the compro- 
mise decree having been passed on a com- 
promise made without complying with the 
provisions of r. 7, O. AKAL, Civil Proce- 
dure Code, is not binding upon them. The 
plaintiff-respondent, oni the other hand, con- 
tends that a minor cannot take up a plea 
in defence that a-compromise decree is not 
binding upon him so long as that decree is | 


It is suggested that the only course open 


(7) A IR 1927 Pat. 271; 102 Ind. Cas. 449; 6 Pat, 
388; 8 P L F 730. -7 i a 
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to the minor is thathe should get the de- 
cree set aside either by instituting a suit 
or by making an application for a review 

- of the judgment in which the decrees were 
passed. Aftera consideration of this ques- 
tion, I have arrived at the conclusion that 
when a contract made under the terms of 
a compromise made without complying with 
the provisions of r. 7, O. XXXII, is sought 
to be enforeed against a minor it is open to 
the minor to plead in defence that the com- 
premise decree is not binding on him. 
Learned Counsel appearing for the plaintiff- 
reepcndent has cited certain cases in support 
of his ccntention. The first case is Virupak- 
happa v. Shidappa (8). In my opinion this 
ruling does not help the contention raised 
by learned Counsel for the plaintiff-res- 
pondent. All that this case decides is that 
a compromise as against all parties other 
than the minors is voidable. The next 
case cn which reliance is placed is Chotta- 
bhai Motibhai v. Dadabhai Narandas (9). 
There are observations in (his cuse at p. 60* 
to the effect that a compromise of this 
nature is voidable, but I find nothing in 
this case which would go to show that the 
Court decided that such a compromises was 
binding upon the minor so long as it was 
not set aside and that the minor could not 
take a plea in defence that the compromise 
was not binding upon him as it had been 
arrived at without the sanction of the Court. 
The same remarks apply to the case in 
Banwari Jogi v. Jamna Kasaudhan (10). 
Another case relied upon by learned 
Counsel for the plaintiff respondent was 
Phulwan’ Kunwar v. Joneshar Das (1). 
A perusal of this case shows that what 
the learned Judges held was that a com- 
promise without the sanction of the Court 
was not void and a nullity. This, how- 
ever, does not help the respondent. There 
are observations in the judgment which 
go againstthe plaintiff. At p. 5891, the 
learned Judge in his judgment says: 

“It is binding upon all the parties except the 
minor, and the only person who cen call it in ques- 
tion is the minor himself. If the minor does not 
elect to avoid the decree, it will be binding all 
round ..... the decree being voidable only, must 
be treated as binding untilit has been got 1id of, 


and the period for that having passed, the plaint- 
iff must now be bound by the decree... ." 


The facts in that case were different. A 


(8) 26 B 109; 3Bom. LR 565, 
(9) AI R 1935 Bom. 54; 152 Ind. Cas. 715; 36 Bom 
“LR 738; 7R B 166. 
(10) (1931) A L J 76; 125 Ind. Cas. 587; Ind. Rul, 
(1930) All. 731. 
*Page of A. 1, R. 1935 Bom. —[#d] 
| [Page of 46 A.—[Ed.] 4 
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decree on the basis of a compromise had 
been passed. The Court found that the 
minor on attaining majority had not at- 
tempted to have the decree set aside and 
after the period of limitation had expired, 
some one after the death of the minor in- 
slituted a suit in order to avoid the decree. 
The Court held that he could not do so., 
In none of the rulings cited cn behalf of 
the respendent wes it held that a minor 
cannot take upa plea in defence that the 
compromise is not binding on him when 
the opposite party instituted a suit to en- 
force an agreement arrived atin disregard 
af the provisions of r.7, O. XXXI, Civil | 
Procedure Code. Š 
In Mulla's Civil Procedure Code, 10th 


“Edition, at p. 954, itis stated that a com- 


promise decree may be set aside either in 

a regular suit or up’n an application for 

review to the Court that passed the decree 

but that it cannot be called in question by 

way of objection to any proceeding taken 

in execution of it. This, however, is a differ- 

ent matter. When a decree passed on 

tke bes's of a compromise is sought to be 

enforced, the Court executing the decree 

may not permit the minor to raise a plea 

that itis not binding upon him as it was 

voidable at bis instance. The Ocurt exe- 

cuting the decree would be justified in 

saying that a question of this type cannot 

he raised in execution department and 

that the proper course for the minor was 

to have the decree set aside. The case in 

Ishan Chandra Kundu v. Nilratan Adhikari 

(11) was of tLis description. In ihat case 

a decree had been passed on the basis of 

a compromise in which sanction of the 

Court by the next friend of the minor had 

not been obtained and that decree was 

put inexecution. The minor objected that . 
it was not binding upon him. The Court 

held that a decree passed against a minor 
on a compromise for which the leave of the 

Court was not expressly recorded is not 

void, but is voidable at the option of the 

miner. So long as such a decree was not 
set aside in a proper proceeding, no objec- 
tion to its validity could be taken in execu- 
tion proceedings. That, however, is a diffe- 
rent matter. 

The position in the case Lefore me is 
this: An agreement was arrived at bet- 
ween the plaintiff on one side and the de- 
fendant-appellants through their guardian 
ad litem and next friend on the other 
under which rent of the holding of the 

(11) 2 Pat. 538; 72 Ind. Cas. 1019; A I R 1923 Pat. 
375; 4 PLT 3lh. 
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defendant-appellants was enhanced. The 
compromise was arrived at without ob- 
taining the leave of the Court as directed 
by the provisions of r. 7,0. XXXII, Civil 
Procedure Code. The plaintiff has now filed 
a suit to enforce the terms of that agree- 
ment. The defendant-appellants who are 
minors contend that the decree passed on 
the basis of the compromise in the former 
suit is not binding as the sanction of the 
Court in that suit was not obtained. The 
question which I have to determine is whe- 
ther there is anything in the law which 
prevents the defendants from taking such 
a plea in defence and I have no hesitation 
in holding that they can take such a plea. 
In my opinion the provisions of cl. 2,r. 7, 
O. XXXII, Civil Procedure Code, clearly 
recognize that right. Rule 7,0. XXXII, 
Civil Procedure Code, declares that an agree- 
ment of this description will not bind the 
minors. If we hold otherwise, then it would 
mean that we are not permitting the minors 
to show that they are not bound by the 
agreement. This will be quite contrary to 
the provisions of r. 7, O. XXXII, Civil 
Procedure Code. ` 
Now there are several ways in which a 
minor can avoid such an agreement. The 
first is by making an‘application for re- 
view of the decree. The second method is 
to prefer an appeal against the decree which 
was passed in the case. In Rakhal Moni 
Dasi v. Adwyta Prosad Roy (12) and 
Srimati Golenur Bibi v. Sheikh Abdus 
Samad (13) the Calcutta High Court held 
that an appeal was not permissible. In 
.Gulab Deb v. Vaish Motor Co., Etawah (5) an 
.appeal was, however, entertained. Another 
method is to institute a suit at once to set 
aside the decree througha guardian ad 
litem and next friend or on attaining majority 
and yet another way of avoiding the compro- 
mise isto take a plea to that effect in 
defence when a suit is instituted to enforce 
the terms of a compromise. I am not aware 
of any rule of law under which in a suit 
instituted on an agreement arrived at in 
total disregard of the provisions of r. 7, 
O. XXXII, Civil Procedure Code, a minor 
cannot in defence plead that the agreement 
and the decree passed on the basis of that 
agreement is not binding upon him. To 
me it appears that he can always’ take 
such a plea solong as he does not allow 
his right to do so to become barred by 
limitation. If a minor after attaining 
(12) 30 C 613; 7 C W N 419. ; 
(18) 58 O 628; 130 Ind. Cas. 209; A I R 1931 Cal. 211; 
` 35 OW N 238; 52 0 L J 298, 
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majority does not get the agrèement set 
aside within three years of the date of kis 
attaining majority, the compromise decrea 
may be held to be binding upon him; so 
long as that stage has ‘not arrived, ib is 
always open to him to plead in defencé that 
it is not binding whenever an attempt is 
made in any subsequent suit to enforce the 
terms of the compromise decree. 

In Sethuram Sahib v. Vasanta Rao 
Ananda Rao, 12 Ind. Gas. 499 (14), 
there are observations which go to show 
that the plea of the invalidity of the com- 
promise can be taken in defence. It ap- 
pears that in that case an .agreement by 
way of a compromise was arrived at be- 
tween the plaintiff and the minor through 
the next friend cfthe minor ina former. 
suit. The compromise had not been made 
with the sanction’ of the Court. When a 
suit was instituted to enforce the compro- 
mise, the minor took the plea that.it.was 
not binding upon him. The learned Judges 
who decided the case observed atp. 500* 
as follows : | 

“Here the minor relies on the invalidity of the 
compromise as a defence to a suit on the compro- 
mise. There in Aman Singh v, Narain Singh (15) the 

ound on which the minors sought to set aside 
the decree on the compromise was fraud. Here the 
minor resisted the claim onthe compromise on the 


ground that the requirements of s. 462 of the-Oode 
had not been complied with." 


According to my view, it is always open 
tothe minor, having regard to the provi- 
sions of r. 7,0. XXXII, Civil Procedure 
Code, to plead in defence the invalidity of 
the compromise arrived at by his guardian or 
next friend in a previous suit when sance 
tion required in the above-mentioned rule 
was not taken from the Court: -That right 
can be lost to the minor’ only if he loses 
it by not challenging it within a period of 
‘three years after attaining majority.. The 
result is that in either view of the case 
the defendant-appellants must succeed. 
According to the view taken by their Lord- 
ships of the Privy Council in Partab Singh 
v. Bhabuti Singh (3) such an agreement is 
void. On the other hand, if it be assumed 
that the agreement is merely voidable and 
not void, the minor can resist the claim suc- 


“cessfully by setting up adefence that as 


the agreement, having regard to- the pro- 
visions ofr. .7, O. XXXII, Civil Proce- 
dure Code, was not binding on him,. a suit 
brought on the basis of a decree obtained 
on the strength of ‘that compromise is not 


aa 12 Ind. Oas 499; 34 M 314. 
(15) 20 A 98; A W N 1897, 205. 
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binding upon him. According to my view 
there is nothing to prevent him from taking 
such a plea in defence, 

‘For the reasons given above, I allow 
these two appeals, set aside the decrees 
passed by the Court below and restore that 
of the trial Court. The parties will pay 

‘and receive costs in all Courts in propor- 
tion to success and failure. Permission to 
file a Letters Patent Appeal is granted. 
D. Appeal allowed. 
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V2TSUs 
Aue V. E. N. K. R. M. V. R. M. SOMA- 
SUNDARAM CHETTIAR—PLAINTIFF— 
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Limitation Act (IX of 1908), Sch. I, Art. 89 —Suit for 
accounts against heirs of agent—Limitation — Article 
applicable—Agency for collection of amount and 
conducting suits against third party in respect of such 
amount—Injunction in suit by third party and ap- 
pointment of agent as Receiver, whether terminates 
the agency—Starting point of limitation. j 

The plaintiff appointed the defendants’ father as an 
agent undera power-of-attorney for realieing a 
decree and for conducting all proceedings that 
might arise out of disputes between the plaintiff and 
a thiid party in respect of the decree. Asuit was 
instituted by that third party for a declaration of 
hisright to a share in the decree and for anin- 
junction restraining the plaintiff and the defendants’ 
father from realising the decree amount. The injunc- 
tion was granted and the defendants’ father was ap- 
pointed a Receiver by the Court for collecting the 
decree amount. The defendants’ father died in 
August, 1925, and the plaintiff instituted a suit for 
accounts against the defendants in August, 1928. 
The defendants contended that the suit was time- 
barred: 

Held, that (1) the defenjants’ father’s agency was 
mot terminated by reason of the injunction nor by 
the appointment of the defendants’ father asa 
Recéiver; (2) the relinquishment of the Receivership 
the father did not amount to a relinquishment of 
the agency; (3) that the agency was ‘not revoked by 

‘the fact that in the suit by the third party plaintiff 
-tjok steps to conduct the defence himself, and the 
-suit was not therefore time-barred. 

Quære.— Whether a suit for accounts by the princi- 
pal against the agent's heirs is governed by Art. 89 
of the Limitation Act. | ` 
"A: against the preliminary decree of the 
Court of the Subordinate Judge (principal) 
of Madura, dated June 23, 1930, and passed 
in‘O. 8. Nc. 111 of 1928. 

Mr. E. Vinayaka Rao, for the Appellants. 

Myr. M. Patanjali Sastri, for the Respond- 

“ent, Ma i 
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preliminary decree in a suit for accounts 
instituted by a principal against the heirs 
of his agent. ‘he only paint for de- 
termination is a question. of limitation. 
There has been some difference of 
opinion as to whether Art. 89 of the Limita- 
tion Actis to be applied only to suits for 
accounts instituted against the agent him- 
self and not to suits instituted against his 
heirs; but, asin the present case tLe ap- 
plication of Art. 89 to the suit is perhaps the 
most favourable from the defendants’ point 
of view and as we have come to the conclu- 
sion that even under Art. &9the suit is not 
barred, itis unnecessary to deal with the 
divergence of authority asto the applica- 
bility of Ait. 89 to the case. 

The defendants’ tather H. Seshagiri Row 
died on August 14, 1925, and this suit was 
instituted on August 14, 1928. It would, 
therefore, be in time unless the agency 
should be held to have terminated some 
lime before the death of H. S. It 
has accordingly been contended, on 
behalf of the appellants, that by reason of 
certain events which happened in 1923 and 
1924 in connection with a suit, O. S. No. 24 
of 1923, on the file of the Devakotiah Sub- 
Court, ihe agency must be deemed to have 
terminated either in April or in September,. 
1923, or at least in April 1924. Mr.. Vina- 
yaka Rao, relied upon the statement of the 
rule in Art. 137 of Bowstead on ‘Agency, as 
to the waysin which an agent’s authority 
may be terminated. The statement here is 
in substance the seme asthat contained in 
5. -01 of the Indian Contract Act read along 
with the provisions of s. 56, as to the circum- 
stances in which a contract becomes un- 
lawful. There is no suggestion in the 
present case that the business of the agency 
had been completed before tke death 
of H. S. The alternatives relied on 
by Mr. Vinayaka Rao are: (1) that the 
business of the agency had beecme illegal 
by reason of an order of injunction passed 
in April 1923 in O. S. No. 24 of 1923 or by 
reason of the appointment of a Receiver in 
the said suit in September, 1923; (2) that 
the agent must be deemed to have renounc- 
ed the business of the agency when he re- 
linquished the Receivership in that suit in 
April 1924, or thirdly, that the principal 
must be deemed to have revoked the agency 
because he himself took steps to conduct 
the defence in O. 8. No. 24 of 1923. For a 
proper determination of the points thus 
raised, it is necessary at the outset to ascer- 
tain the exact scope of the agency. 

The plaintiff isa member of a well- 
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known Naltukoltai family bearing the 
Vilasam V. E. N. K. R.M. It became 
divided many years ago, but, even after the 
division some items of assets remained in 
common and arrangements had to be made 
for their due realisation. Amongst the 
essets thus retained in common was the 
amount due to the - family on a mortgage 
decree obtained in O. S. No. 58 of 1915 
against the Ammai Nayakanur Zemindar. 
The defendanis'’ father had been a kind of 
law agent for the family even before its 
division. . His duties were defined by a 
power-of-atiorney executed by the various 
‘brenckes of the famiy in 1901, at a time 
when the present plaintiff came of age he 
executed the power-of-attorney filed as 
Ex A in this suit, defining with -greater 
particularity the scope of the agency and 
referring in fuller detnil to the circum- 
stances as they existed in 1917. We may 
add that another Nattukottai family known 
by the Vilasam R. M.A. R. had long been 
claiming that they were entitled toa half- 
share in the amount of the mortgage decree 
in O. S. No. 53 of 1915 end there had been 
_ disputes between tha two families in that 
comection. - Exhibit A cecordingly refers 
not. merely to what the agent was expected 
to doin eennection with the realisation of 
the decree in O. S.No 58 o0f1915 but also 
provides that he should conduct all proceed- 
ings that might arise out of the disputes 
between the V. B. N. K. R: M. family and 
the R. M. A. R. group, in respect of ths 
latter's claim to this decree. 

It is common ground that up to February 
1922, various amounts had been realised by 
the. agent from time to time in execution 
of the decree in O. 8. No. 58 of 1915 and 
they had been distributed amongst the 
shares of tLe V. E.N. K. R. M. family. 
The lower Court has also found that in 
February, 1922, there was a settlement of ac- 
counts between the V. E. N. K. R. M. family 
and the defendants’ father in respect of the 
realisations that had so far been made-by 
-him, though a suit had already been insti- 
‘tuted by the R. M. A. R. family for a de- 
-claration of their share in the decree amount 
as long ago as in 1920 in the Ramnad Sub- 
Court. This last mentioned suit was trans- 
ferred to the Devakottah Sub-Court in 1923 
ag O. S. No. 74 and the dispute between 
the parties advanced one stage further by 
-an application filed in the Devakottah Sub- 
Court for the issue of an injunction and for 
-the appo.ntment of a Receiver in respect of 
the realisation of further amounts under 
‘the decree in O,S.No,5 of 1915. The 
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plaint alleges and the Commissioner has 
found that after the settlement of accounts 


‘jn February 1922, and before the issue of 


an injunction and the appzintment of a 
Receiver in O. S. No. 2¢ of 1923, several 
amounts aggregating to about Rs. 13,000 
were realised by Seshagiri Rao, in further 
execution of the decree in O. S. No. 58 of 
1915. The injunction application only 
asked to restrain the members of the 
V. E.N. K. R. M. family wno had been im- 
pleaded as defendants Nos 1 to8 in 0.8. 
No. 24 of 1923, and also the defendants’ 
father who was the 9th defendant in that 
suit from receiving .the amounts in Court 
deposited in O. S. No. 58 of 1915. This 
injunction was granted in due course, but 
we see no reason to hold that this injunction, 
of itself, either put an end to the agent's 
functions under the power-of-attorney or 
made it illegal or impossible for him to 
carry on the dulies entrusted to him under 
that power. ` As stated already, the power- 
of-attorney provides for various duties and 
the drawing of money from Court is only 
one of the many duties therein referred to. 
There is accordingly no basis for the argu- 
ment that by reason of the injunction thus 
granted the defendants’ father's agency 
was terminated. 

In September 1923, the Court resolved 
that it would be in the interest of all 
parties to appoint a Receiver for the reali- 
sation of the balance still due under the 
decree in O. S. No. 58 of 1915. For 
obvious reasons it was considered. desir- 
able to appoint Seshagiri Rao, himself as 
such Receiver. Even inthe pleadings in 
that suit,a question had been raised as 
to whether the agent was entitled to charge 
on the whole decree amount commissicn at 
20 per cent, as provided forin Ex. A. The 
R. M. A. R. people contended that they 
were not bound by the terms of Ex. A and 
that the agent could claim commission only 
in respect of the one-half amount belong- 


ingto the V. E. N. K. R. M. family. This 
‘question of commission became important 


when jt was proposed to appoint the de- 
fendants’ father as Receiver. The plaint- 
iffs in that suit were not willing that he 
should be allowed more than 74 per cent. 


.on the collections by way of remuneration, 


but Seshagiri Rao was naturally anxious 


ihat to the extent to which Ex. A could be 


legally operative to secure the higher com- 
mission for him his rights thereunder 
should not be prejudiced. The Court ae- 
cordingly took care to mukeit perfectly 
clear ihat the remuneration fixed-in the 
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order apprinting him as Receiver should 
be without prejudice to the excess remune- 
Tation which he could claim as a result of 
any agreement between himself and the 
V.E.N.K R M. family. This makes it 
obvious that so far as the mind of the par- 
ties and of the Court was concerned, there 
was no desire or intention that Seshagiri 
Raos agency under Ex. A or under the 
former power-of-attorney should cease by 
reason of his appointment as Receiver, 

: Mr. Vinayaka Rao, however, argued that 
as a malter of law, apart from any inten- 
tion of the parties, this must be the result. 
He referred to a passage in Reid v. Explo- 
sives Co. (1) supporting the proposition 
that when once the Court takes charge of 
the property in asuit by the appointment 
of a Receiver or otherwise, rights of 
management or service which other per- 
sons may possess by virtue of any contract 
with theoriginal owners will cease. But 
it is made clear by the judgment of 
Fry, L. Jin that case that this is not 
an absolute rule of law but will depend 
upon the circumstances of each case. 
The further conduct of the parties during 
the progress of O. S. No. 24 of 1923 makes 
it clear that Seshagiri Rao continued to act 
as the agent of the V. E.N.K.R. M. 
family notwithstanding his appointment as 
Receiver. In a deposition (Ix, D) which he 
gave in January, 192!, ha makes it clear 
that he still continued to regard himself 
asthe agentof that family. As we have 
already stated, the power-of-attorney pro- 
vided that he should conduct all proceed- 
ings arising out of disputes between the 
R.M. A. R. people and V.E. N. K. R.M. 
family in respect of the former's claim to a 
share of the decree in O. S. No. 85 of 1915. 
This was the very subject-matter of the 
disputein O. S. No. 24 of 1923. A com- 
parison of the written statement filed by 
Seshagiri Raoin that suit with that filed by 
defendants Nos. 1 to 8 will suffice to show 
that the main defence was put forward by 
Seshagiri Rao himself, not merely to the 
éxtent of exonerating himself from liability 
to the plaintifis in that action but by 
pleading the defence of defendants Nos. 1 
to8as well. The other defendants practi- 
cally adopted his written statement. Even 
in Ex. D, Seshagiri Rao admitted that he 
was condu3ting the defence of the V. B. N. 
K. R. M. people in that case. Mr. Vina- 
yaka Rao relied on one sentence in Ex.D 
as supporting his contention that so far as 

(1) 1887) 19 Q B D 261; 56 L J Q B 388; 57 L T 439; 

35 W R509, 
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the Ist defendant (i. e., the present plaint- 
iff, was concerned, he was looking after his 
own defence himself and Seshagiri Rao did 
not conduct it. Tnis seems to us a mis- 
apprehension of that sentence. For what- 
ever reason Seshagiri Rao merely attempted 
to say that he was conducting the defence 
on behalf of defendania Nos. 1 to8 not 
under the power-of-attorney but under some 
other arrangement. We see no basis for 
any such differentiation. In their defence 
on tke merits in this suit the defendants 
credit for considerable 
amounts spent by Seshagiri Rao for the 
conduct of O. S. No. 24 of 1923 and also for 
expenses incurred byhim in filing an ap- 
peal against the preliminary decree in that 
suit. Itis difficult to understand how in 
the face of that claim, taken along with the 
other facts above adverted to it could 
seriously be maintained that Seshagiri Rao 
did not conduct ©. S. No. 2£ of 1923, on 
behalf of the V. B.N. K. R. M. family in- 
cluding the present plaintiff. If he did it, 
it is certainly a continuation of his func- 
tions as agent under Ex. A. Even assum- 
ing f-rthe sake of argument that he did 
not doit, it does nat mean that the agency 
ipso facto ceased. Nor does the fact that a 
separate Vakil was engaged for the Ist de- 
fendant in that suit or that the lst defend- 
anf spent moneys or gave instructions to his 
Vakil for the conduct of the suit preclude 
the possibility of Seshagiri .Rao also 
having attended to the suit as agent. If 
Seshegiri Rao’s story is true that the 
moneys already realised by him as agent 
had been spent away or if for any reason 
he was not able to find the moneys requir- 
ed for the conduct of the defence in O. S. 
No. 24 of 1923, the principal was undoubt- 
ediy justified in putting either him or his 
own Wakil in funds for the purpose and 
giving any instructions that he considered 
necessary for the proper conduct of the suit. 
That will not amount to a determination or 
revocation of the agency. 

The argument that with the appoint- 
ment of a Receiver, any further. carrying 
ont of the agency by Seshagiri Rao became 
illegal and, therefore, the agency must be 
deemed to have thereby terminated . seems 
tous untenable. Assuming that after the 
appointment of Seshagiri Rao as Receiver, 
any further execution by him of the dec- 
ree in O. S. No. 58 of 1915 must be attri- 
buted to his character as Receiver and not 
to his character as agent, it does not fol- 
low that his discharge of the other duties 
enirusted to him under Ex- A including, as 
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already stated, the condnet of the defence 
in 0. & No. 24 of 1923, became illegal. 
Even in respect of the execution of the dec- 
ree in O. S. No. 58 of 1915, if for any reason 
the Receivership should have ceased, as for 
instance, by a dismissal of the suit, we sce 
nothing that would have prevented Sesha- 
giri Rao from carrying on the further con- 
duct of the execution on the authority con- 
ferred ow him by Ex. A. This being in our 
cpinion the true view as to the effect of Lis 
appointment as Receiver, it will also follow 
that kis relinquishment of the Receivership 
in April, 1924, will not amount toa relin- 
quishment of his “agency” as contended for, 
on behalf of the appellants. 

The decisions in Venkatachalam Chetty 
v. Narayanan Chetty (2), Palaniappa Chetty 
v. Alagappa Chetty, 30 Ind. Cas. G91 (3) 
and Somasundaram Chetti v. Nachal Achi 
(4) reed on by Mr. Vinayaka Rao do not 
help him in the circumstances of this case. 
There can be no doubt that even before the 
completion of the term or business of ihe 
agency or the full discharge of his obliga- 
tins byan agent, events may happen 
whereby the agency may be terminated in 
law; and, the cases referred to are illustra- 
tions of such termination either by renuncia- 
tions by the agent or by revocation by the 
principal. But as we have already held, 
there isno basis in the facts here fora 
case of revovation or renunciation. l 

The appeal accordingly fails and is dis- 
missed with ccsts, 

Appeal dismissed. 


A. 
(2) 26 M L J 140; 26 Ind. Cas. 740; 39 M 376. 
(3) 30 Ind. Cas. 691 


(4) 42 L W 342: 158 Ind. Cas. 573; A I R 1935 Mad. 
707; (1935) M W N 967; 8 R M 274. 





_ ALLAHABAD HIGH COURT.. 
Criminal ee Application No. 561 


of 1936 
September 11, 1936 
COLLISTER, J. 
GIYAN CHANDRA- APPLICANT 
versus 
EMPEROR - Oppcsite Party 
Evidence Act (I of 1872), s. 114, illus. (a)—Pre- 
sumption under—Possession of stolen property—Pre- 
sumption of guilt, when arises—Duty of prosecution 
—Onus—Penal Code (Act XLV of 1860), s. 411. 
“Under s. 114, Evidence Act the Court may, if the 
circumstances justify it, draw a presumption of 
guilt against a person who is in possession of stolen 
property; but the section does not lay down that 
whenever a person is in possession of stolen goods, 
a presumption of his guilt automatically arises. 
The illus. (a) itself shows that the presumption 


will not arise unless the accused is in possession | 


of the goods soon after the theft and unless he is 
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anable to account for his possession, If several 
months have passed, or if the accused is able to 
give an apparently reasonable explanation of his 
possession of the stolen property, the presumption 
will not arise. Section 114 does not relieve the 
prosecution of the onus of proving the accused's 
guilt in respect of a charge under s. 411, Penal 
Code; the onus is there just as in the case of any 
other charge but under certain conditionsa presump-- 
tion may arise to alleviate it, 


Gr. Rev. App. from an order of the Ses- 
sions Judge, Bijnor, dated July 13, 1936. 

Messrs. Kumuda Prasad, K. D. Malaviya 
and Vishwa Mitra, for the Applicant. 

The Assistant Government Advocate, 
for the Crown. 

Order.—Giyan Chandra was convicted 
by a Magistrate on a charge unders, 411, 
Indian Penal Code. He appealed to the 
Sessions Judge, but his appeal has been 
dismissed. He has now come in revision 
to this Court. It is proved that on March 
6, 1935, a bicycle belonging to a Jain boy 
named Prakash Chandra, a resident of 
Bijnor, was stolen. The applicant is also 
a Jain and a resident of Bijnor, and his 
age is said to be22 or 23. On August 2, 
1935, a cycle dealer named Muhammad 
Ali informed a Sub-Inspector that he had 
seen a youth going towards the Railway 
Station on a stolen bicycle. The Sub-In- 
spector at once went to the station, taking 
Muhammad Ali with him, and he there 
arrested the applicant in posession of a 
bicycle. Itis proved by evidence and is 
not denied on behalf of the applicant that 
this bicycle is the one which was stolen on 
March 6, 1935, and is the property of 
Parkash Chandra. The defence is that 
Muhammad Ali, kncwing that the applicant 
wanted to buy a bicycle, sent a man along 
with him accompanied bya boy, who intro- 
duced him as Ibrahim, resident of Meerut. 
Ibrahim had this bicycle with him and in 
the end the applicant bought it for Rs. 31. 
He took a receipt from Ibrahim, which 
was attested by two witnesses, Mahabir 
Prasad and Parshotam Das, both of whom 
have given evidence in his defence and 
have proved their signatures on the receipt 
(Ex. 12). ; 

This defence was not accepted by the 
trial Court or by the Judge. The learned 
Judge points out that Muhammad Ali, who 
was examined as a witness for the prose- 
cution, contradicts the applicant's story, 
and he alsə emphasizes the fact that no 
attempt was made by the applicant to 
call Ibrahim as a witness. Against this it is 
argued that Muhammad Ali's conduct may 
have been actuated by fear of the Police 
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anda guilty conscience and by a desire 
to throw the responsibility for the stolen 
bicycle on to the applicant. And as 
regards the calling of Ibrahim, when once 
the applicant knew that the machine was 
stolen property, he would naturally have 
little ground for optimism in respect of the 
evidence which Ibrahim might be expected 
to give if he were called into the witness- 
box. On behalf of the prosecution my 
attention is drawn to the. fact that the 
applicant made no enquiries from Ibrahim 
as to who precisely he was or what was 
his exact address; he was satisfied with 
the recital in the receipt that the vendor 
was a Sheikh, that his father’s name was 
Fatehullah and that he was a resident of 
Meerut. He also apparently made no en- 
quiry as regards the letter ‘P’ which was 
on one of the mudguards. This conten- 
tion is not without some force, but on the 
other hand it must be borne in mind that 
the applicant may have had faith in 
Muhammad Ali, and he says that the 
latter had sent a boy with Ibrahim to 
introduce him to the applicant, The learned 


Judge observes:— 

“This should also be noted and borne in mind 
that the said receipt was never produced hy the 
accused-appellant before the Police since the date on 
which he was arrested, and was only produced by 
him in Court on August 26, 1935." 


This is true enough sə far as it goes, but 
there is evidence to show that the exis- 
tence of the receipt was mentioned at the 
very earliest moment. Bimal Saran is a 
witness for the prosecution. He is the 
father of Prakash Chandra, the owner of 
the bicycle; and he states that in his pre- 
sence at the Police Station on August 2, 
1935, the applicant declared not only that 
he had bought the bicycle from a man 
named Ibrahim, but also that he held a 
receipt. A few days after, on August 12, 
1935, on an application for bail the Ses- 
sions Judge wrote an order in the course 
of which he stated that the accusad’s 
defence was that he had purchased this 
bicycle 3 months ago in the presence of 
responsible parsons and that he held a 
receipt. Thus it is ciear that the receipt 
> was mentioned atan early stage. On the 
other hand, it is somewhat suspicious that 
_it was not actually produced before the 

Police. The learned Judge has directed 
himself in the following manner:— 

“The main question t> be seen and determines 
by the Court in this case was, whether tke defened 
story put forward on behalfof the accused-appellant 
was correct or not, and whether he had succeeded 


in proving that he had actually purchased the cycle 
from any Ibrahim of Meerut,” 
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In other words, the learned Judge threw 
the burden upon the applicant of proving 
his innozence. Presumrbly he had in mind 
Ilus. (a) of s. 111, Evidence Act. Under 
that section the Court may, ifthe circum- 
stances justify it, draw a presumption 
ot guilt against a person who is in possession 
of stolen property; but the section does not 
lay downthat whenever a person is in 
possession of stolen goods, a presumption 
of his guilt automatically arises. The 
illustration itself shows that the presump- 
tion will not arise unless the accused is in 
possession of the goods soon after the theft 
and unless he is unable to account for his - 
Possession. If several months have passed, 
asin this case, or if tne accused is able to 
give an apparently reasonable explanation 
of his possession of the stolen property, 
tae presumption will not arise. Section 
114, Evidence Act, does not relieve the 
Prosecution of the onus of proving the 
accused's guilt in respect of a charge 
under s. 411, Indian Penal Code, the onus 
is there just asin the case of any other 
charge but under certain conditions a pre- 
sumption may arise to alleviate it. It 
cannot be denied that there are some 
suspicious circumstances against the ap- 
plicant; but upon the whole matter I am 
of opinion that the prosecution has failed 
to establish the charge. Apparently the 
applicant made no effort to conceal the 
bicycle. I accordingly allow this applica- 
tion and set aside the conviction of the 
applicant and the sentence which has been 
passed upon him. His bail bonds are here- 
by cancelled. f 

D. Conviction set aside. 


CALCUTTA HIGH COURT 
Criminal Appeal No. 978 of 1935 
May 19, 1936 
CUNLIFFE AND HENDERSON, JJ. 
RAIKHON BORO AND OTHERS — 
APPELLANTS 
versus 
EMPEROR—Opposits Party 

Evidence Act (I of 1872), s. 54—Hvidence of pre- 
vious conduct of similar character to suggested crima 
—S. 54, whether infringed. 

In cases of crime where it is thought desirable 
by the prosecution to bring evidence of previous 
conduct of a similar character to the suggested 
cerime before the jury, the intention of s. 54, Evi- 
dence Act, is not infringed, because that section 
refers to specific evidence of bad character nob con- 
fined to acts similar to the crime which was being 
investigated which may influence the jury on the 
question of motive which is dealt with in the same 


1937: 
connection and such a motive, of course, must be 
the same kind of motive that, ia all probability 
actuated the mind of the accused or may have ac- 


tuated his mind in committing the crime for which 
he is being tried. 


Mr. Shudhansu Sekhar Mukherjee for the 
Appellant. ' 

Messrs. Khundkar and Bireswar Chat- 
terjee, for the Crown. - 

Cunliffe, J.—The four appellants here 
were tried before the Assistant Sessions 
Judge of the. Assam Valley District 
(Gauhati) on charges of abduction and rape. 
The appeals were admitted by our pre- 
decessors on this Berch. The main, I may 
almost say, the only argument advanced on 
behalf of tbe appellants was that the 
learned Judge misdirected the jury in 
relation to the admission of certain evi- 
dence with regard to an earlier incident 
in which these four appellants were con- 
cerned. 

The girl, who was the victim of the 
attack, had been sent by her parents to 
work off adebt by acting as a domestic 
servant to appellant No. 1 who was a 
married man and before the debt was dis- 
charged under the arrangement, she ran 
away from appellant No. l's house, as she 
told her parents when’ she arrived that 
appellant No. 1 was bothering her to marry 
him. She stayed in her parents’ house for 
a short time and then appellant No. 1 
turned up one day, accompanied by his 
friends ‘appellants “Nos. 2, 3 and 4, and 
forcibly took her away back to his house. 
But she was rescued ‘by her father and 
- some of his friends. Subsequently, another 
attempt was made which was mcre success- 
ful, because the four appellants turned 


up once again, dragged the wretched girl — 


back to Budang, appellant No. 1's house, 
formally asked her to say “yes” or “no” on 
the question of this marriage, and when 
-she refused to accept Budang, they took 
her away, according to her story, into a 
patch of jungle and in a very cold-blooded 
manner proceeded to ill-treat_ her by means 
of rape. There was other evidence, e. gò 
the medical evidence which certainly 
showed that she had been interfered with. 
But the complaint against the summing- 
up of the Jearned Judge which, I may say 
once again this morning, as this is tLe 
second charge of his with which we have 
been dealing, was a most excellent one, is 
that ke admitted the evidence of first 
carrying off of the girl; and then it is 
argued that if itis true that the appellant 
Budang with his friends came and behaved 
in- this way, he certainly ought nof to have 
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admitted such evidence tothe jury because 
it might have prejudiced them as it is 
evidence of Budang’s bad character, and 
therefore, cannot be admitted under s. 54, 
Evidence Act. The answer to this conten- 
tion seems to me to be that in cases of 
crime where it is thought desirable by the 
proseculion to bring evidence of previous 
conduct of a similar character to the sug- 
gested crime before the jury, the intention 
of s. 54 is not infringed, because that 
section, as I understand it, refers to specific 
evidence of bad character not confined to 
acts similar tothe crime which was being 
investigated which’ may influence the jury 
on the question of motive which is dealt 
with in the same connection, and such a 
motive, of course, must be the same kind 
of motive that, in all probability, actuated 
the mind ‘of the accused or may have 
actualed his mind in committing the crime 
for which heis being tried. There is no 
doubt that for along time both in Eng- 
land and in India, and I should imagime in 
all parts of the British Empire where our 
principies of criminal jurisprudence are 
administered, this admission of evidence 
pointing to directly similar conduct has 
always been admitted. If it were not 
admitted, itis quite certain that a great 
many criminals would escape justice. In 
these circumstances, we reject these appeals, 
as we cannot accept this argument. We 
do not propose to interfere with the 
sentences which were imposed upon the 
appellants for a particularly’ revolting type 
of offence. - . 
Henderson, J.—I agree. 


D. ` Appeals rejected. 
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SIND JUDICIAL COMMISSIONER'S 
; COURT 
Civil Revision Application No. 47 
of 1935 


. June 1, 1936 
Davts, J. C. AND Logo, A. J. O. 
HASSOMAL VILLAITRAL AND ANOTJER . 
— APPLICANTS ; 
i versus Ne 
KISHINGHAND CHATOMAL AND 
OTHERS— OPPOSITE PARTIES 
Revision—Limitation—Diseretion of High Court 
to extend period provided by rules of Court—Revi- 
sion against order confirming award and ordering 
decree to be drawn up—Copy of decree should be 
afixed—Failure to do so—Hjfect—Award—Revision, 
af lies on question of jurisdiction— Civil Procedure 
Code (Act .V of 1908), s. 115—Jurisdiction -under, 
exercise of —Arbiiration—Principle of finality, 


t€ 
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The period of ninety days provided by the rules of 
the Sind Judicial Commissioner's Court for revision 
applications is subject to the Court’s discretion and 
when the mistake on the part of the Advocate in 
not having got the vakalatnama stamped is satis- 
factorily explained, the period will be extended by 
a short time. 

When the application for revision is against an 
order confirming an award and ordering a decree 
to be drawn up, ordinarily a copy of the decree 
should be annexed to the revision application, for 
the decree is drawn up in terms of the award, and 
it is the decree which is to be set aside if the 
application is successful, but failure to do so will 
not by itself entail rejection of the application. [p. 
367, col, 2.) ‘ 


Though ordinarily a revision application will not 


` lie to set aside an award, a revision application 


will lie under s. 115, Civil Procedure Code, on the 
question of jurisdiction. Bhikalal Girdhardas v. 
Acheratlal Lallubhai 5), followed. 

[Case-law discussed.] > 

Jurisdiction under s. 115 is not to be lightly 
exercised; it is an extraordinary jurisdiction and 
should be used only on appropriate occasions, The 
principle of finality in cases of arbitration should be 
borne in mind, Ghulam Khan v. Muhammad Hasan 
(12), referred to 


-O.R. App.frdm an order of the First Class 


‘Sub-Judge, Hyderabad, dated November 30, 


1934. 

Mr. Kimatrat Bhojraj, for the Appli- 
cants. 

Messrs. Srikishindas H. Lulla, Pahlaj- 
singh B. Advaniand Santdas Idanmal, for 
the Opposite Parties. 


Davis, J..C.—This is an application in 
revision by two parties to a reference and 
an award who were defendants Nos. 7 and 8 
in the suit in which the reference was made, 
against an order of the First Class Subordi- 
nate Judge, Hyderabad, dismissing objec- 
tions confirming the award and ordering a 
decree tobe drawn up. The award was the 
unanimous award cf four arbitrators in a 
partition suit filed by one Kishinchand 
against his father, brothers, uncle and 
cousins. The family is one of some standing 
in Hyderabad. Three of the arbitrators are 
relations of the parties while the fourth is 
a lawyer in good practice. It is our experi- 
ence in these Couris, however, that in many 
cases, parties, when they refer a dispute to 
arbitration do not have it in mind to accept 
the award of the arbitrators. They are 
indeed careful to evade the provisions of 
para. 4 of the Second Schedule which 
provides for finality. They regard a refer- 
ence to arbitration as merely one move in a 
game, in which they hcpe in diverse ways to 
extract for themselves the uimost advantage. 
Ifthe arbitrators donot give them all they 
want, an application in revision supported 
by numerous and unworthy objections may 
ke, they kope, successful. This revision ap- 


plication is a case in point. Here the: 
deceased ancestor of the plaintiff and the 
seven defendants in the suit wes cne Diwan 
JetLmal. He left immovable properties 
and three sons, Diwan Chatomal, defend- 
ant No.1; Diwan Karamchand, defendant 
No. 6; and Diwan Villaitrei, now deceased. 
Diwan Villaitrai left two sons, Hassomal 
and Javhermal, defendants Nos. 7 and 8. 
Defendants Nos. 2, 3, 4 and 5 are the sons of 
Diwan Chatomal, defendant No. 1. 

The three sons of Diwan Jethmal, 
Chatomal, Karamchand and _  Villaitrai, 
divided their respective sh=res in the joint 
family properiies buf not by metes and 
bounds. In addition to this joint family 
property, defendant No.6 and defendants 
Nos. 7 and 8 had self-acquired property. 
Further defendart No. 1 and his sons, 
defendants Noz.2 to 5, had property ac- 
quired out ofthe family funds’ in which 
plaintiff as son of defendant No. 1, claimed 
ashare. Further, defendants Nos. 2, 3 and 
4 had been married at the family expense, 
and provisicn had to be made for the 
marriage of other members of the family. 
The suit, in short, was a suit for the parti- 
tion of the joint family property derived 
from the common ’ progenitor, Diwan 
Jethmal, and for accounts. As such, it was 
quite proper that it should be referred to 
arbitration. It isto be regretted that this 
decent and seemly methcd of adjusting 
this -family affair should have been rejected 
by so many of the defendants and that the 
sons of Diwan Villaitrai should have persist- 
ed in their objections up to this Court. 
‘these objections, in our opinion, have no 
substance and could find support only in 
tedious and unsubstantial argument. 

The objectors in this Court were only two, 
defendanis Nos. 7 and 8, but Mr. Lulla ap- 
pearing for the opponents raised three 
preliminary objections. His first objection 
was that the revision application was cut of 
time; his second objecticn was ihat the 
application was not-in proper form because 
no copy of the decree was attached, and his 
third objection was that no revision applica- 
tion would lie. So far as the first objection 
was concerned, he explained that it was 
based upon the fact that though the applica- 
tion was itself in time, as it was made 
within the period of ninety days allowed by 
the rules of the Court, the rakalatnama did 
not kear the requisite stamp. He relied on 
es. 4 and 6, Court Fees Act, and Art. 10 of 
Sch. II. He contended that s 28, Court 
Fees Act, did not apply, and that we 
should not, if we could, exercise our discrg- 
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tion under s. 149, Civil Procedure Code, for 
the delay had been contemptuous. He -cited 
to us certain cases but confessed he cculd 
find no case where a Court had held that ihe 
fact that a vakalatnama had not been 
stamped in time was a reason for rejecting 
an appeal orrevision application. Refer- 
ence was made to the case in Muhammadali 
Khan v. Jasram (1), where it was held that 
the omission of the name of the Vakil in 
the body of the vakalatnama was sufficient 
to justify the rejection of the appeal, though 
objection was made ata late stage, as the 
memorandum of appeal in consequence had 
not been properly presented. In Balakram 
Rai y. Gobind Nath Tiwari (2), it was held 
that a memorandum of appeal not properly 
stamped ig not valid and cannot be ac- 
cepted and affixing tke proper stamps 
cannot have retrospec.ive effect unless it is 
done by an order of the Court under para. 
2, s. 28, Court Fees Act, which order can 
only be madein the case of a High Court 
by a Judge of the High Court. It was 
pointed out in that case that the mistake or 
inadvertence referred toin s. 28 is the mis- 
take or inadvertence of the Court and not of 
the litigant. 

Wethink thatin this case it would be 
open to us to reject this revision application 
on the ground that the memorandum of 
appeal was not in proper form on March 11, 
1935, but the period of ninety days which 
the rules of the Court ordinarily provide.as 


the period of limitation in case of revision - 


applications by analogy with the statutory 
period of ninety days provided for appeal, 
is subject to this Court's discreticn, and we 
think, in this case, that this mistake on the 
part of the -Advecate is satisfactorily 
explained, and that we should in the exercise 
of our discretion extend the period of 
ninety days by the short time necessary. 
The first objection fails. 

We also think that the second prelimin- 
ary objection has not much substance. It 
is contended by Mr. Lulla that there was no 
copy of the decree annexed to the revision 
application, and that, therefore, the memo- 
randum of appeal or revisicn application 
is not in proper form. To this contention 
the answer of the learned Advocate for the 
applicants is that this is not an application 
against the decree. It is an application 
against the award, and a copy of the judg- 
ment, issues, award and objections to the 
award were annexed to the revision appli- 

1) 36 A 46; 19 Ind, Cag, 671; : 
wv? LJ iis. Ind, Cas. 6714; A I R 1914 All, 536; 
(2) 12 A129; A W N 1890, 39, 
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‘more ‘objectionable than an appeal. 
“think, bowever, that there should be some 


pot 
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cation, and a copy of the decree was no 
annexed because it was not ready. Ib ig 
expliined thatit is not the decree that is 
attacked but the proceedings of the arbit- 
rators and of the Court prior to the decree, 
and that this isa revision application und 
not an appeal; that in a revision application 
under s. 115, Civil Procedure Code, no formal 
application is necessary; it is a matter 
between the higher and the lower Courts. 
We think ordinarily a copy of the decree 
should be annexed to the revision applica- 
tion, for the decree is drawn up in terms of. 
the award, and it is tLe decree which is tg 
be set aside if the application is successful, 
but we do not think this second preliminary 
objection is fatal in the circumstances of 
this case,-or that the revision application 
should be rejected only on that ground. 


The third preliminary objection, however; 
has more substance in it. It is that no 
revision application will lie against an award 
because a limited right of appeal is now 
given in para. 16 of Sch. IL, Civil Procedure ° 
Code and the effect of thisis to. exclude a 
revision application. Reliance is placed on 
the casein Sat Bharai v. Jamait Rai (3), 
where the learned Judge was of the opinion 
that the provision of any appeal at all bars 
a revision. Reliance is also placed on the 
case in Batcha Sahib v. Abdul Gunny (4), 
where the learned Judges held that a revis 
sion application to set aside an award is 
We 


limitation of the generality of the words 


“used, and that though ordinarily a revision 


application will not lie toset aside an award, 
a revision application will lie under s. 115, 
Civil Procedure Code, on the question of 
jurisdiction. This is the opinion of the 
Bombay High Court in Bhikalal Girdhardag 
v. Acharatlal Lallubhai (5). In that case 
Macleod, O. J., said : > | : 
“It seems necessary to point out again, as. has been 
done in many other cases, that there is no obligation 
on the High Court to snterfere on an application 
made under s. 115, even if facts are proved which 
bring the application within the section. It ig 
purely a matter of discretion, and we cannot lay 
down any rules how that discretion ig to be exercised, 
Whether the Court will. interfere or not is entirely 
for the Uourt which hears the application to decide 
on the particular circumstances of the case before 
it vw p 4 os 


‘Reliance was also placed by the applicaats 


(3) 14.Lah. 165; 143 Ind. Cas. 585; AI R 1933 Lah, 
42b; 34 P L R 393; Ind. Kul. (1933) Lah. 625. : 

(4) 33M 256; 21 Ina. Cas. 308; A I R 1914 Mad, 
675; 25 M L J 507; 1A M LT 305,191) M W N 142. . 

(5) 49-B 535; 87 Ind. Cas, 910; A I R 1925 Bum, 341; 
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on the cas3in Balakrishna v. Vasudeo (6), 
in which s.115, Civil Procedure Code was 
considered by the Privy Council in a case 
under the Religious Endowments Act. 
Their Lordships said: 

“Section 115, Civil Procedure Code, enables the 
High Court, in a case in which no appeal lies, to 
call forthe record of any case if the Oourt by which 
the case was decided appears to have acted in the 
exercise of a jurisdiction not vested in it by law, orto 
have exercised its jurisdiction illegally or with 
material irregu'arity and further enables it to pass 
such an order in the case as the Court may thick 

t EAJ 


“It will be observed that the section applies to 
jurisdiction alone, the irregular exerciss or non- 
exercise ofit, or the illegal assumption of it, The 
section is not directed against coaclusions of law 
orfact in which the question of jurisdiction is not 
involved.” Pace 

This Court has also on occasions inter- 
fered under s, 115, Civil Procedure Code and 
set aside awards. Reference may be made 
„tothe cases in Srikishin v. Relumal (7), 
Parsram v. Tupandus (8), Hassomal Hir lo- 
mal v. Kodanmal Matoomal (9). The last 
-L.decision was approved in Sugnomal 
Yasandmal v. Parsumal (10). In Emnabai 
v. Fakir Muhammad (11), two Judges of 
this Court refused to interfere and stressed 
the limited nature of applications under 
s. 115 in award proceedings. Raymond, 
A. J. C. said: 

“Now I take the law to be that facts ousting 
jurisdiction must be patent on the face of the record 
before it can ‘bs predicated of a Court that it has 
exercised 9 jurisdiction not vested in it by lawin 
terms of cl. (a), s. 115, Civil Procedure Gode. It 


may be that the Court was in error in holding that . 


the reference was valid, but that would amount at 
most to an erroneous decision on a point of law. 
But as has often been remarked, Judges have jurisdic- 
‘tion to decide wrongly as well as rightly, and an 
error of law does not justify interference by the 
High Court inits revisional jurisdiction. As said 
by the Privy Council in Balakrishna v. Vasudeo 
.(6), 8.115, applies to jurisdiction alone, the irregular 
exercise or non-exercise of it, or the illegal assump- 
tion of it; itis not directed against conclusions of 
law or factin which the question of jurisdiction is 
not involved.” ae ae 
We can consider this application on the 
merits so far only as the question of jurisdic- 
tion is concerned; and firstly, on. this 
question, it-is urged thatthe reference is 
_ (6) 40 M 793; 40 Ind. Cas. 650; A T R 1917 P O Ml; 
44 I A 261; 19 Bom. L R715;154 L J 650;2 P L W 
101; 33 M LJ 69; 26 O L J 1413; (1917) M W N 628; 6 
L W 501; 22 C W N 50; 11 Bur. L T 48 @. CO). 
“(9S L BR 183; 34 Ind. Oas. 845; AL R 1916 Sind 
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(8) 2L:S L R 253; 102 Ind. Cas. 183; A I R 1928 Sind 
ka 
. o 22 8L R135; 104 Ind. Cas. 342; A I R 1927 
Sind 239. 
(10) 24 BUR 470; 124 Ind. Oas. 374; A I R 1930 


Bind 256; Ind. Rul, (1930) Sind 134. 
d1) 15 8 L R 165; 65 Ind. Oas. 50; A I R 1922 Sind 
by : 


ee 
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invalid because all the parties interesied 
were not parties to the reference. Apart 
from the fact thaf the Judge in the lower 
Cours has found the reference was 
valid, and that aceording to the judgment 
of this Court in the case last cited 
that finding is conclusive, it appears 
that all persons interested were parties to 
the reference as finally made. It does 
appear that in the first instance defendants 
Nos. 2 to5 were not joined and the order 
of reZerence, so far as they were concerned, 
was €% parte, but this order on their ap- 
plication was set aside; a fresh reference. 
was made to which all persons interested 
were parties. Itis said that the reference 
was not signed by all the parties per- 
sonally but by their Pleaders on behalf of 
some, and it is not proved that the Plea- 
ders were specifically authorized to sign. 
But in view of the fact that after this re» 
ference, the parties concerned were preset 
and took part in the proceedings, this ot- 
jection i3 without subsiance. Moreover, it 
is to be observed that this objection is 
raised not by those for whom the Pleaders 
signed, but by defendants Nos. 7 and 8, 
who themselves signed the first reference, 

Ths next objection urged by the appli- 
cants is that the arbitrators exceeded their 
jurisdiction. Only four issues were re- 
ferred, while the arbitrators set themselves 
eight questions. Ifthe arbitrators wished 
for their own convenience to turn -the four 
issues into eight, we can see .no conceiv- 
able objection. The four issues referred 
were the only issues raised on the plead- 
ings. They covered the whole suit and the 
whole suit was referred. There is no sub- 
stance in this objection. The learned Ad- 
vocats for the applicants, after great re- 
searca, referred us to a claim of Rs. 1,000, 
the funeral expenses of the old lady, the mo- 
ther cf defendant No. land a sum of Rs. 5,000 
for service rendered to her by defendant 
No. 1 as evidence of the irregular exercise 
of jurisdiction on the part of the arbitra- 
tors. We have no doubt that defendant 
No. 1 was only discharging the duty the whole 
family owed to the old lady when he incur- 
red these expenses on her behalf, and that 
these were properly debited to the joint 
family funds. In fact, the terms to which 
we have been referred, merely show an ac: 
counting between members of a joint 
family to the joint family fund. 

We would observe that the properties, the 
subject of this award, were worth over four 
lacs’ of rupees. The suins which the re- 
searches of the learned Advacate have ens 


19649 < 
bled him to point.out to us are only trivial 
“In comparison, and we stress the fact that 
“When we are invited to exercise jurisdiction 
under s, 115, Civil Procedure Code, we will 
not deal with the case asif we were deal- 
ing with objections to a Commissioner's 
report or an appeal on facts in first or even 
second appeal. Jurisdiction under s. 115 
is not to be lightly exercised; itis an ex- 
traordinary jurisdiction and should be used 
only on appropriate occasions. We think 
this is just the sort of case in which we 
should not exercise our revisional jurisdic- 
tion, and we would, for the information and 
guidance of learned Advocates, stress the 
principle of finality in cases of arbitration 
enunciated by their Lordships of the Privy 
Council in Ghulam Khan v. Muhammad 
Hasan (12). We have no hesitation in -dis- 
- missing this application with costs. Order 
accordingly. 

> Application dismissed. . 


N: 
(12) 29 O 167; 29 I A 51; 8 Sar. 154; 4 Bom. L R 161; 
_ WMLI77;60 W N 226; 25P R1902 -> ¥ 





ALLAHABAD HIGH COURT _ 
Criminal Appeal No. 320 of 1935 
September 17, 1934 
ALLSOP, J. < 
“AJOG NARAIN AND otaers—APPELLANTS ° 
VETSUS 4 


EMPEROR—Opposits PARTY 

Penal Code (Act XLV of 1860), ss. 201, 325—Ac- 
cused committing offence and then concealing evidence 
can be convicted for both-the offences — Sentence 
under s. 825—Accused hitting deceased with lathi— 
Deceased not armed—No fighting proved—Sentence. 
of three years held not excessive. 

Is, may be that a principal in Eagland cannot 
be convicted also as an accessory after thefact, but 
that rule can have no effect on the Indian Law- 
which is contained in detinite Acts. Section 201,. 
Penal Code, makes it punishable to remove evi- 
dence of the commission of a crime and it is no- 
where said either in the Penal Code or in the Ori- 
minal Procedure Code that a man who commits an- 
offence, and then conceals the evidence, cannot be. 
convicted both of the offence and of concealing the 
evidence. Emperor v. Har Piari (i), relied on. 
Queen-Empress v. Dunger (2), not followed. - ae 

A sentence of rigorous imprisonment for a period 
of three years is not excessive for a man who has 
caused the death of another by hitting him with 
a lathi, and is held-guilty under s,.325, Penal Code, 


especially when the: deceased was not‘ armed and that 


there was nothing in the nature of a fight: ` 


Cr. A. from an order of the Sessions Judge, 
Allahabad,-dated March 17, 1936. 
Mr. S. N. Misra, for the Appellants. 
The Government Pleader, for the Grown. 
Judgment.—Thisis an appeal by Ajog 
. Narain and 7 others who have been found 
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guilly of an offence under s. 201, Indian 
Penal Code, i. e., of concealing evidence of a 
crime. Ajog Narain has also been convict- 
ed of an offence under 8.'325, Indian Penal 
Code, 2. e., the offence of voluntarily causing 
grievous hurt. He has been sentenced to 
rigorous imprisonment for a period of three 
years under that section. All the appellants 
have been sentenced to rigorous imprison- 
ment for a period of one year under s. 201, 
Indian Penal Code. The sentences passed 
upon Ajog Narain are to be concurrent. 
The case for the prosecution is that Ajog 
Narain hit a man called Sudma Chamar wit 

a lathi because he refused to goto plough 
Ajog Narain's field, that Sndma died as the 


‘result of the attack made upon him and . 


that the appellants took his body to the 
burning ghat and cremeated it -so as to 
prevent the crime frem coming to light. 
The trial under s. 201, Indian Penal Code, 
was with the aid of a jury which. found the « 
appellants guilty. The learned Counsel 
for the appellants can point to no misdirec- ._ 
tion in the charge. The charge is perfectly” 
fair and there is no ground upon which the 
finding of the jury can be set aside. “The 
result is that the appeal of the appellants 
under that section cannot succeed except in 
so iar as it has been argued that Ajog 
Narain could not legally be convicted both 
ofan offence under s.325, Indian Penal 
Code, and of an offence under s. 201, Indian. 
Penal Code, a matter which 1 shall presently 
discuss. i ; : 

The offence under 8. 325, Indian Penal. 
Code, was one which was triable by the: 
learned Judge with the aid of assessors. 
The offence is alleged to have been come 
mitted on the. morning of September 29, 
1935. A report was made at the Police’ 
Station about mid-day on the same day. by- 
one Jog Narain, a zamindar in the village. 
He gave. the facts upon which the prosecu-- 
tion still rely. Later in the day, at.about 4. 
o'clock. in the afternoon, the chaukidar went: 
tothe Police Station and stated that the: 
body had been cremeated. Jog. Narain-has. 
been called as a witness for the prosecution: 
and has deposed that he was at a tank early. 
in the morning when he saw Ajog. Narain a 
attacking Sudma in the manner which has» 
been described. The defence is that the 
charge is absolutely . false, that Sudma had 
died a natural death and that Jog Narain . 
owing to enmity against Ajog Narain had: - 
fabricated the case. The witness denied~ 
thathe had any enmity with Ajog Narain. . 
Allthat the-defence were able to establish. 
was- that there had been a case under. 
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years before the occurrence and that Jog 
Narain and Ajog Narain had been cn 
oppcsite cides in that case. The learned 
Sessicns Judge has pointed out that the 
matter at that time ended in a com- 
promise. 

It seems incredible that Jog Narain 
without any immediate provocation should 
suddenly have decided after the expiry of 
ll years to fabricate a false case of this 
kind against Ajog Narain. As the learned 
Sessions Judge has said, there must have 
been’ many deaths in the village in the 
intervening period and if Jog Narain had 
wished to make a charge against Ajog 
Narain, he might have taken advantage of 
any ofthese deaths. Itis also difficult to 
see how he could have got the other wit- 
nesses to support him. Sudma’s wife Gilli 
has given evidence in the case and so also 
have Bhuar and Dubri. These witnesses 
all depose that the death of Sudma was due 
to injuries caused by Ajog Narain. There 
are three witnessesfor the defence who say 
that Sudma had been suffering from 
diarrhoea for about seven or eight days 
before his death. Twoof them have ad- 
mitted that they had no personal knowledge 
and that they had heard the facts from 
others. Their evidence is hearsay and in- 
admissible in the case. The third witness 
is the zamindar of a village called Shahpur. 
The deceased and the appellants live in 
Nevada. It does not appear how far Shah- 
pur is from Nevada. This defence witness 
says that Sudma came to him sometime 
before his death and asked for a drink 
saying that he had been suffering from 
diarrhoea for about seven days. Itis obvious 
that the evidence of this witness is worth 
nothing at all. 

Some of the witnesses for the prosecution, 
according to the Sessions Judge, displayed 
an unsatisfactory demeanour during parts 
of their statements, but the learned Sessions 
Judge has eventually believed what they 
said. Jog Narain apparently had something 
to conceal about his relations with his son 
and brother, but I do not see that that fact 


. had any relevancy in considering the value 


of his evidence in the present case. He also 
did not admit that there had been a case 
under s. 107, Criminal Procedure Code, 
several years before. It may be that he 
was nof quite frank about this matter, but 
that would not be sufficient to discredit 
the whole of his evidence, especially as it is 
impcssible to believe that the case could 
have been fabricated in the manner alleged 
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by the defence. Itis very likely that th® 
other witnesses were at one time over- 
persuaded by Ajog Narain to overlook his 
offence and that they gave evidence event- 
ually only because Jog Narain had brought 
the matter to the notice of the Police. If 
that was so, it was not unnatural that there 
should have been some discrepancies in 
their statements and some hesitaticn about 
what they said. Ihave not the slightest 
doubt that the facts are such as have beeu 
believed by the learned Sessions Judge. 
There was of course no medical evidence 
in the circumstances of the case as the body 
had been completely cremeated. The 
learned Sessions Judge thought that 
Sudma's .death may have been due to the 
fact that he had an enlarged ‘spleen. It is 
possible that this may be so. I have been |. 
asked to reduce the sentence, but I do not, 
think that a sentence of rigorous imprison- 
ment for a period of three years is excessive: 
fora man who has caused the death of 
another by hitting him with a lathi, 
especially as it appears that Sudma was not. 
armed and that there was nothing in the: 
nature of a fight. 

There remains the legal argument that 
Ajog Narain could not have been convicted 
both of an offence under s. 325, Indian 
Penal Code and an offence under s. 20], 
Indian Penal Code. The case in Emperor 
v. Har Piari (1) is clear authority against 
the argument put forward by the defence. 
The case in Queen-Empréss v. Dunger (2), 
which has been relied upon was definitely. 
held to have been wrongly decided. lt 
maybe that a principal in England cannot 
be convicted also as an accessory after the 
fact, but that rule can have no effect on the 
Indian law which is contained iu definite 
Acts. Section 201, Indian Penal “Jode, 
makes it punishable to remove evidence of 
the commission of a crime and it is nowhere 
said either in the Indian Penal Code or in 
the Criminal Procedure Code that a man. 
who commits an offence, say of murder, and. 
then conceals the evidence, cannot be con- 
victed both of the murder and of concealing: 
the evidence. I dismiss the appeal. 

D. Appeal dismissed. 

(1) A IR1928 All, 737; 97 Ind. Cas, 44; 27 Cr. L J 
1068; 24 A L J 958; LR 7 A156 Cr; 49 A 57. 

(2) 8 A 252; A W N1886, 71. i 
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CALCUTTA HIGH COURT 
Reference No. 7 of 1935 
Mou<uersi AND S. K. Guosz, JJ. 
EMPEROR— APPELLANT 
VETSUS A 
J., A PLEADER—OPPOSITE Party 

Legal practitioner—Carelessness — Affidavit for 
withdrawal of money—Pleader swearing he had 
made enquiries—Money found to have been with- 
drawn~—Duties of Pleadersin such cases —Held, that 
conduct did not justify proceedings under Legal 
Practitioners Act—Pleader warned, 4 

A Pleader of about 25 years’ standing and com- 
manding considerable practics applied for -with- 
drawal of a certain sum of money in Oourt deposit and 
swore in his affidavit that he made such enquiry 
as was opsn to him to make and had consulted ths 
accounts of his client. It was found that the money 
had already been drawn : 

Held, although it is expected that when the Court 
requires the assistance of the Pleader for the pur- 
pose of enabling it to satisfy itself that the money 
is due ani had not been withdrawn, the Court cer- 
tainly expects a greater degree of care on the part 
of the Pleader, it could not be held that the conduct on 
the -part of the Pleader amounted to such miscon- 
duct as would justify the Ovurt in proceeding to 
take action under the Lsagal Practitioners’ Act 
against him, and that the proceedings taken against 
him should serve as a warning to him. 

Ref. made by the District Judge, Mymen- 
singh, dated September 26, 1935. 

Messrs. S.C. Basak and Bijan Kumar 
Mukherjee, for the Cro yn. 

Messrs. Amarendra Nath Basu, Gopal 
Chandra Das, Prasanta Bhushan Gupta 
and Satyendra Kishore Ghose, for the 
Pleader. 


Order.—We are not prepared to take too 
severe a View of the conduct of the Pleader 
concerned inthis case. The Pleader ap- 
pears to have been a practitioner of about 
25 years standing, and, as far as can be 
gathered from the papers before us, he 
commands a considerable practice. For 
the -purposes of the affidavits which he 
swore, and in which he went out of his 
way to make astatement that the facts 
deposed to by him were true to his know- 
ledge, he did,asa matter of fact, make 
such enquiry as was open tohim to make. 
From the evidence that has been recorded in 
this case it appears that in the course of that 
enquiry the books ofthe office of the client 
himself were consulted and when it was 
found that the moneys were not entered 
therein and a list was prepared for his use 
stating the amounts which had not been 
withdrawn and for which applications . for 
withdrawal had tobe made, he bona fide 
put inthe application and swore to the 
afadavits which had to be filed therewith. 
There was no dishonesty og the -part af 
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the Pleeder and indeed Dr. Basak appear- 
ing. on behalf of the Crown has said that 
there are no materials whatsoever upon 
which he can contend that the conduct of 
the Pleader was in any way dishonest: 
What has been complained of before us and 
what seemsto have struck the learned 
District Judge, as appears from the letter 
by which he has forwarded this reference to 
this Court, is that the carelessness of . the 
Pleader was such as required to be firmly 
dealt within order that others” ‘may- not 
take advantage of such carelessness or other, 
Pleaders may not resort to the tactics of” 
colluding wilh the clients and put jin ap- 
plications for withdrawal of moneys which 
had already been withdrawn. The learned 
District Judge has rightly observed in that 
letter that there was gross negligence: and 
lack ‘of care on the part of the Pleader in the 
discharge of his professional duties and 
that his conduct amounted to professional 
negligence which should be taken notice of ` 
by this Court, because otherwise Pleaders 
would think that they could safely be cara- 
less and collude in. matters like this with 
unscrupulous.clients, and he has proceed<d 
to observe further that i 
“it would not be beyond the bounds of possibility 
that the Pleader deliberately turned the blind eye 
to any check that he might apply at the request of 
the admittedly guilty law agent who was convicted 
for misappropriating the money originally with- 
drawn.” Pn 
So far as the last-mentioned conclusion is 
concerned, we do not find any materials on 
the record on which we can say that this 
particular case in putting forward the six 
applications which form the subject-matter 
of this case, the Pleader deliberately. cons 
nived ata false claim put forward by his 
client. The Pleader in this. particular 
case had to deal with the very large num- 
ber of withdrawal applications of which all 
the others were genuine cases. At the same 
time, it is quite true that it is expected that 
when the Court requires the assistance of 
the Pleader for the purpose of enabling it 
to satisfy itself that the money is due and 
had not been withdrawn, the Court certainly 
expects a greater degree of care on -the 
part of the Pleader. Having regard to all 
these circumstances, however, we- feel that 
we are not able to hold that the conduct on 
the part of the Pleader amounted to such 
misconduct’as would justify the Court in 


- proceeding to take action under the Legal 


Practitioners’ Act against him.. We, there- 
fore, discharge the reference. We hope 
that the Pleader concerned will be- more 
careful in-matters of this description - ip 
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future, and we have no reason to suppose 
that the present prcceedings that have 
been taken against him and have been 


pending for all this time will not serve asa 
warning to him for that purpose. 


N. Reference discharged. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 5-2 of 1936 
June 11, 1936 
MiIDDLETON, J. C. AND Mir AMAD, A. J.C. 
MUHAMMAD ASLAM—PLAINTIFE— 
APEELLANT 
versus 
MOTI RAM AND ANOTHER—DEPENDANTS 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXI, 
r, 68—Suit under—Plaintiff is not bound to raise 
whole of the claim raised by him in objection. 

A plaintiff to a suit under O. XXI, r. 63, is not 
bound to press the whole of the claim which he 
raised in objection, If he realises that part of his 
claim in objection cannot be sustained, he is not 
obliged to raise it again in suit. 


C. A. against an order of the Sub-Judge, 
ty Class, Peshawar, dated December 16, 

35. 

Mr. Saaduddin Khan, K. B., for the Ap- 
pellant. 

Messrs. Hukam Chand and Lalchand, for 
Respondent No. I. 

Middleton, J. C—In execution of a 
decree against Muqarrab Khan, Motiram 
attached some house and shop property in 
the village of Pabbi. Thereupon Muham- 
mad Aslam, son of Mugarrab Khan, put in 
objections on the ground that the whole of 
the attached property belonged to him 
under a deed of gift executed by his father 
Mugqarrab Khan. The executing Court dis- 
missed the objections, whereupon Muham- 
mad Aslam brought the present declaratory 
suit under O. XXI, r. 63, Civil Procedure 
Code. In his plaint he described the prop- 
erty by means of a plan supplemented by a 
description given in para. 1 of the plaint. 
The last passage in para. 1 of the-plaint 
was . 

“Out of the said property an area ofl kanal 13 
Marlas of land has been held to be Government pro- 


perty by a decree of Court and of which the plaintif 
is a lessee ”. 


Motiram, the contesting defendant, rais- 
ed some preliminary objections as wėll as 
pleas on facts in his written statement. 
Pleading on facts and in reply to the pas- 
sage mentioned above, he pleaded 

“Though the land measuring 1 kanal 13 marlas 
has been held to be the property of the Secretary 
ef State for India-in-Oouncil, yet the superstructure 
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belongs to defendant No, 2 (Muqarrab Khan) as the 
plaintiff has excluded it from the suit (plaint); it is 
liable to be put to sale, because there is no suit respect- 
ing it. Separate relief shall be sought in the execut- 
ing Oourt for its sale.” 


The trial Court fixed one preliminary issue 
based on the preliminary objections in the 
defendant's written pleas, namely, “Is the 
plaint liable to be rejected for reasons in 
paras. 1,2and3 ofthe preliminary objections 
in the written pleas?” No evidence’ being 
necessary in regard to this preliminary 
issue, the Court decided it by a judgment 
dated December 16, 1935, by which it dis- 
missed the suit. Muhammad Aslam now 
comes up in appeal against that decree. 
The reasons given by the trial Court for 
dismissing the suit are two, namely, (1) 
the nature of the suit is different from the 
nature of the objections in the executing 
Court, and the suit being one under O. XXI, 
r. 63, Civil Procedure Code, the rature of 
the suit must be the same as the objections, 
(2) The Secretary of State being admitted to 
be an owner of a part of the site of the prop- 
erty in dispute, is a necessary party to these 
proceedings and should have been jcined as 
such. Upon a careful reading of the plaint 
we are of opinion that the plaintiff in ad- 
mitting the ownership of Government in 
respect of part of the site on which he 
claims to possess buildings, thereby omitted 
that part of the site from the subject- 
matter of the suit; in other words, his suit 
was for a declaration respecting the whole 
of the superstructure and respecting the 
land on which it was built with the excep- 
tion of 1 kanal 13 marlas. We are further 
of opinion that the plaint could not be con- 
strued as the defendant attempted to con- 
strue it in para. 1 of his pleadings on facts; 
that is to say, we are unable to find that the. 
plaint ever excluded the superstructure upon 
the Government area from the suit. 

As the plaint does not claim any relief 
in respect of site admittedly belonging to 
Government, we are quite unable to agree 
with the trial Court that the Secretary of 
State is a necessary party. No claim was 
made against Government and the plaintiff 
is not interested as to whether in fact 
Government property has been attached or 
not. All thut he requires is a dee’aration 
regarding what he now claims to be his 
own property. It is true that the plaintiff 
has now excluded part of the property in 
respect of which he put in an objection in 
the executing Court. We know no rule of 
law forcing a plaintiff in a suit instituted 
in accordance with O. XXI, r. 65, to press 
the whole of the claim which he raised in 
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objection, and if the plaintiff realises that 
part of his claim in objection conld not 
be sustained, we cannot read anything 
intor. 63 obliging him to raise it again 
when bringing a suit. We find that the 
order of the Court below upon the prelimi- 
nary issue was incorrect. We therefore re- 
mand the suit for trial upon its merits. 
Court-fee in appeal will be refunded and 
costs in appeal will follow the ultimate re- 
sult. Pleader's fee Rs. 50. A 
D. Order accordingly. 


eed 


ALLAHABAD HIGH COURT 
Criminal Revision Application No. 578 
of 1936 
September 17, 1936 


ALLSOP, J. 
MIR CHHITTAN— APPLICANT 


versus 
. HEMPEROR—Opp. SITE PARTY. 

Penal Code (Act XLV of 1860), ss. 298, 295—S. 298 
ts wider than s. 295 and includes action tending to 
wound religious feelings—Killing of cow in full 
view of Hindu houses—Ojfence under s. 298—Cri- 
minal trial—Motive and intention—Distin:tion. 

Section 298, Penal Oode, is much wider in its 
scope than s. 295 and includes any action which is 
known to wound the religious feelings of others. 

Motive is not to be confused with intention. If 
a man knows that a certain consequence will follow 
from his act it must be presumed in law that he 
intended that consequence to take place although 
he may have had some quite different ulterior 
motive for performing the act. 

Held, that the accused must have known that the 
killing ofthe cow in the presence of Hindus would 
lead to a wounding of their religious feelings and 
he must be supposed to have intended the neces- 
sary consequences of his .acts and is guilty under 
8. . 

Cr. Rev. App. from an order of the Sessions 
Judge, Azamgarh, dated July 24, 1936. 

Mr. S. M. Husain, for the Applicant. 

Mr. K. L. Misra, for the Opposite Party. 

The Assistant Government Advocate, for 
the Crown. i h . 

Order.—This is an application in revi- 
sion by Mir -Chhittan who has been sen- 
tenced to imprisonment for a period of 
three months under ss. 143 and 298, Indian 
Penal Code. The charge against him was 
that he had slaughtered a cow in broad day- 
light in full view of the houses of Hindus. 
His defence was that the cow had been 
slaughtered at night. It has been found 
as a fact by the Courts below that the cow 
was slaughtered in the manner alleged by 
the prosecution, that is, in an old ruined 
house in the village. The argument here 
is that this act did not amount to an offence 
under s, 298, Indian Penal Code, because a 
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cow was not an object within the meaning 
of the section, Two rulings have been 
brought to my notice, but neither of them 
is in point because they deal with the 
meaning of the word “object” in s. 295, 
Indian Penal Oode. Section 298, Indian 
Penal Code, is much wider in its scope and 
includes, I think, any action which is 
known to wound the religious feelings of 
others. It is unnecessary to describe the 
terms ofthe section in great detail. The 
applicant on the facts. found must have 
known that the killing of the cow in the 
presence of Hindus would lead toa wounding 
of their religious feelings and he must be 
supposed to have intended the necessary 
consequences of his acts. 

It has been argued that he really wanted 
the meat of the cow for a wedding feast 
and that he had no desire to wound the 
feelings of any person. Motive is not to 
If a man knows 
that a certain consequence will follow from 
his act it must be presumed in law that he 
intended that consequence to take place 
although he may have had some quite 
different ulterior motive for performing the 
act. The applicant certainly had a legal 
right to kill the cow, but be was bound to 
perform that act, ifhe performed it in a 
public place, in such a manner as not 
to injure the feelings of others. I reject 
the application. The applicant will sur- 
render to his bail and serve out his sen- 
tence. 

D. Application rejected. 





_ „LAHORE HIGH COURT 
Oriminal Revision Petition No; 271 
. of 1936 
May 28, 1936 
ABDUL RASHID, J. 
BAIT NATH—PETITIONER 
versus 
RAM SARUP—Oppostts Party 

Criminal Procedure Code (Act V of 1898), s. 596—~ 
Transfer—Almost entire prosecution evidence record- 
ed by Magistrate—Mere fact that Magistrate has a 
lot of work—Whether ground for transfer, 

The mere fact that a Magistrate has a lot of 
work is not alone a ground why a case in which 
almost the entire prosecution evidence has been re- 
corded by him should be transferred from his Court 
to another Court. Jewraj Ramjidas v, Dullabji 
Howjt (1), relied on. 

Mr. Chaman Lal, for the Petitioner. 

Mr. M. M. Aslam Khan, for the Opposite 
Party. 

Order.—This is an application. under . 
s 526, Criminal Procedure Code, for the- 


B74 


transfer of acriminal case pending in the 
Court of Mr. S. M. Rashid, Magistrate, First 
Class, Delhi, tothe Court of Mr. Sri Rain 
Sad. The circumstances giving rise to 
this application are asfollows: The respon- 
dents were prosecuted for offences under 
ss. 420 and 392, Indian Penal Code, in the 
Court of Mr. Sri Ram Sud. After the state- 
ments cf a number of prosecution 
witnesses had beea recorded, two out of 
the five respondents presented an applica- 
tion in the Court of Mr. Pool, Additional 
District Magistrate, Delhi, praying that the 
case may be transferred from the Court of 
Mr. Sri Ram Sud to some other Court 
of competent jurisdiction. In this applica- 
tion the respondents made a number of 
allegations, in order to substantiate the 
plea that they had a reasonable apprehen- 
sion that they would not get a fair trial 
in the Court of Mr. Sri Ram Sud. Mr. 
Pool, Additional District Magistrate, called 
for report from the trial Court. After 
going through this report Mr. Pool was of 
opinicn that the allegations made against 
the Magistrate had not been made out. He, 
however, transferred the case from the 
Court of Mr. Sri Ram Sud to that of 
Mr. 6. M. Rashid on the ground that the 
Magistrate had alot of work and could not 
find time to dispose of the ease quickly. 
The transfer of the case to the Court of 
Mr. S. M Rashid-has given rise to the 
present application under s. 526, Criminal 
Procedure Code. 

I em of the opinion that this case should 
not have been transferred by the Additional 
District Magistrate from the Court of Mr. 
Sri Ram Sud. The report snbmitted by 
Mr. Sri Ram Sud undoubtedly shows that 
he hasa lot of work but thal alone is no 
ground why a case in which almost the 
entire prosecution evidence had been 
recorded by Mr. Sri Ram Sud should be 
transferred from his Court to another 
Court. Mr. Sri Ram Sud observed in his 
report that he was ful of work as he had 
to take cognisance of cases from two 
thanas and also to doa lotof administra- 
tive work under the Punjab Municipal 
Act. If the Additional District Magistrate 
wanted the trial of the present case to be 
expedited. he could relieve Mr. Sri Ram 


Sud of some of the cases in which no ` 


evidence had so far been recorded or take 
away from hima part of the administra- 
tive work that he was doing. The fact 
that the Magistrate is rather busy does 
not provide any good reason for the trans- 
ference of a case from his Court to another 
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Conrt wherein almost thé entire prosecution 
evidence had been recorded. Reference 
may be made in this connection to Jewraj 
Ramjidas v. Dullabji Howji (1), where it 
was observed that delay in disposing of a 
case by a Magistrate could not be a ground 
for taking action under s. 528, Criminal 
Procedure Code, and that if the District 
Magistrate thought there was delay, he 
should hive asked the Subordinate Magis- 
trate to expedite the trial. In my opinion 
the order of the Additional District Magis- 
trate, dated December 9, 1935, transferring 
the case to the Court of Mr. S. M. Rashid 
is unsustainah'e. For the reasons given 
above, I- withdraw this case from the Court 
of Mr.S. M. Rashid and remit it to the 
Court of Mr. Sri Ram Sud for disposal in 
accordance with law. The trial Magistrate 
ehould expedite the disposal of this case as 
far as possible. 
Application granted. 


N. 
(1) AI R1918 Pat. 152; 43 Ind. Cas. 407; 19 Or. L J 
119; (1918) Pat. 78. 


CALCUTTA HIGH COURT 
Civil Appeal No. 572 of 1935 
June 9, 1936 
R. ©. MITTER, J. . 
KSHIRODE OHANDRA PAL OHOU- 
DHURY AND OTIERS—JUDGMENT-DEBTORS 
— APPELLANTS 


VETSUS 
BRAHMANATH PAL CHOUDHURY 
AND ANOTHER—DECEREE-HOLDERS— 
RESPONDENTS 

Ezxecution—Application by two persons—Death of 
one—Survivor, if can continue on behalf of both— 
Civil Procedure Code (Act V of 1908), s. 38, O. XXI, 
r. 5—Transfer of decree by Munsif to Subordinate 
Judge in same District—Irregularity in mode of 
transfer—Acquiescence by decree-holder—Subordinate 
Judge, if can execute it—Decree-holders, if can 
benefit under Art. 182 (5), Limitation Act (IX of 
1903). i 

Wiere an application for execution is by two- 
persons, on the death of one of them the execution 
proceedings cannot be said to have terminated auto- 
matically. The surviving decree-holder can con- 
tinue the same for the benefit of himself and the 
legal representatives of his co-decree-holder and all 
that he is required to do is to state to the Court the 
fact of death of his co-decree-holder and the names 
of the legal representatives. Akhoy Kumar v. 
Surendra Lal Pal (1), distinguished. . 

A Munsif transmitted a decree for execution to 
the Subordinate Judge in the same District. The 
decree-holders had acquiesced in the transfer 
though the transfer was not made on an express 
prayer made by them : 6 

Held, that though there might have been some 
irregularity in the manner of transfer, that would 
not prevent the Subordinate Judge from having the 
seisin over the execution and in accordance with 
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the provisions of s, 38 of the Code he dould execute 
it. The Munsif covffd transfer the decree as both 
Oourts were situated in the same District. The 
application for execution on transfer was pending 
in a proper Court and the deoree-holders have the 
right to call in their aid al. 5 of Art. 182, Limita- 
tion Act. 

Ov A. from 
Additional Sub-Judge, Nadia, dated Sep- 
tember 25, 1935. . 

Messrs. Panchanan Ghose and Sourindra 
Narain Ghose, for the Appellants. 

Mr. Hara Krishna. Pramanik, for the 
Respondents. 

Judgment.—This appeal has been pre- 
ferred by the judgment-debtors against 
whom the respondents had recovered a 
decree for money in the Court of the 
Munsif at Ranaghat in the year 1930. 
The question involved in this appeal is a 
question of limitation, namely, whether 
the application for execution made on 
February 5, 1935, is barred by time. In 
1931, the decree-holders, two in number, 
namely Brahmanath Pal Choudhury and 
Pratap Chandra Pal Choudhury, applied 
. for execution of the decree in the Court 
of the Munsif at Ranaghat in the District 
of Nadia and sone immovable properties 
of the judgment-debtors were attached. 
Two claims were preferred by two persons 
and- were registered by the said Munsif 
on May 6, and May 23, 1931, respectively. 
Another set of persons had obtained a 
decree against the same judgment-debtors 
and they applied for execution in the 
Court of the Subordinate Judge at Nadia. 
Some of the immovable properties attach- 
ed were common in these two execution 
cases, which were proceeding simultane- 
ously. One of the claimants who filed his 
claim in the Court of the Munsif at Ranaghat 
also filed a claim in the Oourt of the 
Subordinate Judge at Nadia. On June 
30, 1931, the Munsif of Ranaghat being 
apprised of these facts transferred the 
execution case as also the claim cases 
pending before him to the Court of the 
Subordinate Judge at Nadia, but not at the 
instance of the decree-holders. 

The Subordinate Judge registered the 
claim cases so transferred to him on August 
26, 1931, and the execution case on February 
6, 1932. In the meantime Pratap Chandra, 
Pal Choudhury, one of the decree-holders, 
had died on July 16,1931. The said fact 
being brought to the notice of the Sub- 
ordinate Judge on February 6, 1932, he 
on the same date dismissed the execution 
case. The present application is within 
three years of this date. and would he in 
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time if cl. 5, Art. 182, Limitation Act, is 
applicable. The learned Advocate for the 
appellantsraised two points. He says firstly 
that the execution was at an end when one | 
of the decree-holders Pratap Chandra, died 
on July 16, 1931.- Hence he says that the 
order, dated February 6, 1936, has no value 
in the eye of thelaw. His second conten- 
tion is that the’Court of the Subordinate 
Judge at Nadia was not the proper Court 
within the meaning of cl. 5 of Art. 182. He 
says that the Munsif of Ranaghat had no 
Power to transfer the execution case to | 
that Court. In support of his first con- . 
tention he relies upon the case in Alshoy 
Kumar v. Surendra Lal Pal (1). I think 
that case is distinguishable.. There a sole 
decree-holder had died and in the interval 
between his death and the application of 
his legal representatives to continue the 
execution, certain funds were received by 
the executing Court in another man’s 
execution. A claim for rateable distribu- 
tion by the said legal representatives was 
negatived on the ground that at the date 
of the receipt of assets by the executing 
Court there was no execution at their 
instance pending, there being no provision 
for substitution of legal representatives in 
execution proceedings. In the case before 
me the application for execution was by 
two persons and on the death of one of 
them the execution proceedings cannot be 
said to have terminated automatically. The 
surviving decree-holder.could ‘continue the 
same for the benefit of himself and the 
legal representatives of his co-decree- 
holder and all that he was required to do 


. was to state to the Court the fact of death 


of his co-decree-holderand the names of 
the legal -representatives. I accordingly 
overrule the first point. 

The second point has been formulated 
by the learned .Advocate for the appellant 
in the following way: He says that a Court . 
which has passed a decree can transfer a 
decree for execution to another Court, but 
cannot transfer an execution case pending 
before it to another Court. Such a transfer 
the transfer of an execution case, says 
he, can only be made by the Dis- 
trict Judge or the High Court, ag 
the case -may be, under s. 24 of the Code. 
He further contends that-even in the case 
of transfer of a decree for execution by: 
another Court that Court which passed the 
decree can do so only on the application. 
of the decree-holder. He accordingly urges: 
o@ BOF N 735; 96 Ind, Oas. 378; A I R 1996 

9. 
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that the Subordinate Judge had no juris- 
diction to entertain and proceed on with 
the execution case transferred to him by 
the Munsif at Ranaghat. He was not, says 


he, the proper Court, and the order passed, 


by him on February 6, 1932, cannot be 
taken to be a fresh starting point for 
limitation. There cannot be any doubt 
that the Munsif of Ranaghat. could have 
iransferred this decree or execution to the 
Jourt of the Subordinate Judge at Nadia 
directly as the two Courts are situate in 
the same District (O. XXI, r. 5). In this 
care before me tke Munsif of Ranaghat 
had -in substance transmitted the decree 
for execution 10 the Subordinale Judge of 
Nedia. The decree-holders hal acquiesced 
in the transfer, though the transfer was 
net made on an express prayer made by 
them. There may be some irregularity in 
ibe marner of transfer, but in my judgment 
that did not prevent the Subordinate Judge 
of Nadia from having the seisin over the 
executicn. In accordance with the pro- 
visions of s.38 of the Codehe could < xecute 
it: I accordingly hold the application for 
execution on transfer was pending in a 
proper Conrt and the decree-holders before 
me have the right to call in their aid cl. 5 
of Art. 182, Limitation Act. I hold accord- 
ingly that the present application fcr 
execution is in time and dismiss this appeal 
with costs, hearing fee two gold mohurs. 
N. Appeal dismissed. 





ALLAHABAD HIGH COURT 
Criminal Revision Application No. 621 of 


1936 
October 5, 1936 
ALLSOP, J. 
Lala JANARDAN SARUP—AFPLICANT 


VETSUS 
TMPEÊROR-—OPPrs1TE Party 

Criminal Procedure Code (Act V of 1898), s. 139-A 
— Question of title—Duty of Magistrate in proceed- 
ings under Chap. X—He should not decide questions 
of title, but should see if claim to public land is 
or is not frivolous—Reliable evidence” does not 
mean evidence which definitely establishes title. 

16 is. not the duty of a Magistrate when acting 
in accordance with the provisions of Chap. X, 
Jriminal Procedure Code, to decide questions of 
title Under the provisions of s. 139-A it is his 
duty merely to see that any claim to a piece of land 
alleged to be a public place or a public wey is 
not frivolous. g 

Reliable evidence in the sense in which the term 
is used in s. 139-A means evidence on which it is 
pessible for a competent Court to place reliance. 
It does not mean evidence which definitely estab- 
lishes the title to the land because if that was the 
meaning of the term, it would be unnecessary in any 
cage to refer the matier tothe Oivil Oowt at all. 
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Cr. Rye. App. from an order of the Ses- 


alone Judge, Muzaffarnagar, dated July 27, 


Mr. G. S. Pathak for Mr. N. C. Shastri, 
for the Applicant. 


The Assistant Government Advocate, for 
the Crown. . 

Order.—This is an application in revision . 
against an order of a learned Magistrate 
passed under the provisions of s. 133, 
Criminal Procedure Code. The applicant, 
Lala Janardan Sarup has recently built a 
cinema on the edge of the Grand Trunk 
Road at Muzaffarnagar. In front of the 
cinema there was a piece of land upon which 
there have been sheds in existence fora 
considerable time. After the cinema was 
built, these sheds were removed and the 
applicant has built a wall enclosing the 
cinema. It is alleged on behalf of the 
Secretary of State through ihe Public 
Works Department that the land upon 
which this wall has been built is Govern- 
ment land, that is, that it is a part of the 
Grand Trunk Road. 

It cppears that there sre Municipal 
drains on both sides of the Grand Trunk 
Road ard this land is on the side of the 
drain remote from the road itself. Lala 
Janardan Sarup claimed the land as his 
property and itis admitted that it has been 
in his possession for a considerable time. 
It is alleged by the Public Works Depart- 
ment, as [ have already said, that the land 
is part of the Municipal Road. The learned 
Magistrate has gone into the question of the 
title to the land and relying upon a survey 
map of the year 1278 Fasli has held that 
the land is the property of the Govern- 
ment. 

It appears tome that it is not the duty of 
a Magistrate when acting in accordance 
with the provisions of Chap. X, Criminal 
Procedure Code, to decide questions of title. 
Under the provisions of s. 139-A it is his 
duty merely to see that any claim to a 
piece of land alleged to be a public place 
ora public way is not frivolous. In the 
present case Lala Janardan Sarup’s claim 
tothe land is supported in some measure 
by the Municipal map which was prepared 
in the year 1901 and also by the fact that 
he has been in undisturbed possession of 
the land for a considerable period. In 
these circumstances it cannot be said that 
theclaim tothe landis not bona fide. I 
think reliable evidence in the sense in 
which the term is used in s. 139-A means 
evidence on which jt is possible for a 
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competent Court to place reliance. It does 
not mean evidence which definitely est- 
ablishes the title to the land because if that 
was the meaning of the term, it would be 
unnecessary in any case to refer the matter 
to the Civil Court at all. It was obviously 
the intention of the legislature that questions 
of title should not be decided in a 
summary proceeding bya Magistratein a 
Criminal Court. I do not think that the 


order of the learned Magistrate can possibly - 


stand. I, therefore, set ihe order aside and 
direct that proceedings shall be stayed till 
the existence of a public right in the land 
has heen decided by ‘a competent Civil 
Court. $ 

:D. OrZer set aside. 


LAHORE HIGHCOURT 
Second ‘Civil Appeal No. 1689 of 1935 
February 28, 1936 

- AGHA HAIDAR, J. 
BHAGAT RAM AND CTJBRS--P LAINTIFFS 
APPELLANTS 
versus 
ALI BAKHSH AND otazes—DeErenDANTs 
— RESPONDENTS - 

Civil Procedure Code (Act V of. 1908), 0O. XXI, 
r. 35 (2)—Decree for joint possession—Joint posses- 
sion, how deliwered—Possession given in another 
way—Whether effective to give fresh start of limita- 
tion—Limitation—Execution. 

Where the decree is for joint possession, such a 
possession oan only be delivered in the particular 
manner prescribed by O. XXI, r. 35 (2), Civil Pro- 
cedure Code. It is not within the competence of any- 
body to attempt to give joint possession in any other 
manner, and if the patwart or any other person took 
it upon himself to deliver such joint possession in 
a manner contrary to the express language of the 
Legislature, their action would not-have any legal 
effect and such possession is not effective for pur- 
poses of limitation and does not provide fresh start- 
ing point for limitation. Harnam Singh v. Ganda 
_ Singh (1), relied cn, Piara Ram v. Sohawa (2), dis- 
tinguished, =. 

S. CO. A. from the decree of the Senior 
Sub-Judge, Sialkot, dated May 24, 1933. 

Mr. Mukand Lal Puri, for the Appellants. 

Mr. Dwarka Das Kapur, for the Respon- 
dents. _ | 

Judgment.—This appeal arises out of 
a suit for possession of a half share out 
of 44 kanals 16 marlas of land described 
in detail in the plaint. Both ‘the Courts 
below have -dismissed the plaintiffs’ suit 
and the plaintiffs have come up to this 
Court in second appeal. 

On July, 9, 1896, Ali Bakhsh, defendant 
No. l, executed a mortgage with possession 
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in favour of the predecessor of the plaintiffs. 
The area covered by this mortgage was 71 
kanals 12 marlas ofland. In pursuance of 
this mortgage, the. mortgaged land was 
mutated in the name of the mortgagee. On 
April 9, 1919, Haveli Ram, father of the 
present plaintiffs, brought’ a suit for posses- 
sion of half of the land which was the 
subject of the mortgage. The trial Court, 
on July 18, 1919, decreed the suit. On 
appeal the learned District Judge, on 
January 29, 1920, modified the decree of 
the trial Court, and granted a decree for 
possession of half of 44 kanals 18 marlas 
only, on the ground that it was in the mort- 
gagee’s possession in 1909 and 1910, that 
is to say, within a period of twelve years 
prior to the suit. The decree was for joint, 
possession. Possession was ordered to be 
delivered under the provisions of O. X XI, 
r. 35 (2), Civil Procedure Code, The docu- 
ment evidencing delivery of possession is 
before us as Ex. P-1. In this document there 
is a report of the patwart that possession 
had been given of the land through Ali 
Bakhsh chaprasi in the presence of Baha- 
wal Bakhsh lambardar and the decree- 
holder Haveli Ram. This report bears date 
The patwari, who made the 
report, has also given evidence in the pre- 
sent case. There is alsoa document, dated 
June 28, 1921, containing the formal receipt 
of possession by the decree-holder. It merely 
says that possession had been obtained in 
the presence of the patwart and other wit- 
nesses, and it is also stated that this pos- 
session bas been obtained by means of 
ploughing the land (kulba-ranv). On June 26, 
1933, the plaintiffs brought the present suit 
for possession of half of 44 kanals 18 marlas 
on tke allegation that they had, been dis- 
possessed within the last five or six years. 
In order to bring their suit within limita- 
tion, the plaintiffs relied upon ihe dakhal- 
nama, dated June 27, 1921. 

There cannot be any manner of doubt 
that the final decree, dated January 29, 
1920, was for joint possession and sucha 
possession could only be delivered in the 
particular manner prescribed by the legis- 
lature in ©. XXI, r. 35 (2), Civil Procedure 
Code. It is not within ihe competence of 
anybody to attempt to give joint possession 
in any other manner, and if the patwari or 


‘any other person ‘took it upon himself to . 


deliver such joint posséssion in a manner 
contrary to the express language of the 
legislature, their action would not have any 
legal effect. “There is a Division Bench 
judgment of this Court, in Harnam Singh 
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v. Ganda Singh (1), in support of this view. 
In that case alsosome kind of actual pos- 
session was given in the place of symboli- 
cal possession and the learned Judges 
pointed out that. symbolical possession zan- 
not be said to have been given as required 
by law and that Jimitation, therefore, did 
notrun from the date on which the decree 
for joint possession was executed by the 
plaintiff's predecessor-in-interest in this 
defective manner. This was a Letters 
Patent Appeal and the judgment of the 
learned Single Judge was upheld. The 
result, therefore, is that we have the opinion 
of three learned Judges of this Court, which 
is directly in point and goes against the 
contention of the appellants. 

Mr. Mukand Lal Puri for the appellants 
invited my attention to Piara Ram vV. 
Sohawa (2). In that case the only evidence 
before the Court was that there was a 
symbolical delivery of possession and the 
learned Judge acted on the presumption, 
which was perfectly open to him, that pos- 
session must be deemed to have been deli- 
vered according to law, and that, if this 
was not done, the aggrieved party ought to 
have challenged the proceedings of the 
executing Court which had ordered deli- 
very of symbolical possession by filing an 
appeal or revision. That presumption does 
not arise in the present case because, as 
already pointed out, we have the dakhal- 
nama itself on the record which is further 
supported by the evidence of the patwari 
who had written out the dakhalnama. There 
are other authorities of this Court which 
lay down that the procedure prescribed by 
O. XXI, r. 35 (2), must be strictly followed, 
vide, Nidhi Ram v. Parsa Ram (3), Khub 
Ram v. Surat (4) and Jauhri Lal v. Peman, 
55 Ind. Cas. 19 (5). There is, therefore, a 
substintial body of judicial opinion which 
is all one way and is opposed to the con- 
tention of the appellants. I therefore 
affirm ihe decree of the Court below 
and dismiss the plaintiffs appeal with 
costs. 


D. Appeal dismissed. 
(1) AI R 1933 Lah. 427; 145 Ind. Cas. 345; 34 P L 
R 839; 6 R L 98. 


(2) A IR 1928 Lah. 910; 109 Ind. Oas. 561. 
(3) A IR 1923 Lah. 693; 74 Ind. Cas. 1; 5 Lah. L 
07. 


507. 

(4) A I R1917 Lah. 364; 39 Ind. Cas. 753; 20PR 
1917; 26 P L R 1917; 22P W R1917, 

(5) 55 Ind. Ces. 19; A I R 1920 Leh. 473; 2 Lah. L 
J 202;2U PL R (D) 47. . 
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: MADRAS HIGH COURT 
Appeal Against Appellate Order No. 180 
of 1933 
August 28, 1936 
VENKATARAMANA Rao, J. 
A. Pr. L. M. L. LAKSHMANAN CHETTIAR 
-  —PLAINTIFR ~APPELLANT 


versus 
K. SREENIVASA AYYANGAR 
AND OTHERS—RESPONDENTS 
Hindu Law—Joint family—Inso'vensy of member 
—LEffect on his share—Annulment of adjudication 


—~Insolvent’s share, whether reverts as joint family > 


property or remains member's individual property— 
Death of member before annulment—Share, whether 
goes to his undivided brothers by survivorship or to 
his heirs. 


When a member of a joint Hindu family becomes - 


insolvent, his share in the joint family property 
vests in the Official Receiver but the insolvent does 
not cease to be a member of the joint family but 
still continues asa member thereof. The share of 
the insolvent is, however, in the hands of the 
Official Assignee not as joint family property but 
as separate property available for the benefit of the 
personal creditors of the insolvent and on the annul- 
ment of the adjudication of the member, his share 
in the joint family property remains as separate 
property, and if on the dateof the annulment he is 
not alive, it will goto his heirs under the law and 
not to his undivided brothers. Venkatarayudu v. 
Sivaramakrishnayya (1), Sounararajan v. Aruna- 
chalam Chetty(2', Aiyyagari Venkataramayya v. 
Aiyyagart Ramayya (4) and Narayana Sah v, Sankar 
Sah (6), referred to. 

A. against a decree of the Court of the 
District Judge of Chittoor, dated February 
23, 1933, in A. S. No. 51 of 1932, preferred 
against the order of the Court of the District 
Munsif, Solinghur in B. P. No, 491 of 1931 
in O. S. No. 1098 of 1929 on the file of the 
District Munsif’s Court, Gobichettipalayam. 

“Mr. S. A. Seshadri Ayyanger, for the Ap- 
pellants. 4 


Mr. D. Ramasamy Ayyangar, for the Res- 
pondent. 


Judgment.—This miscellaneous second 


appeal raisesa question as to the effect of 
an annulment in regard tothe share of the 
insolvent who was at the moment of adjudi- 
gation a member of a joint undivided 
Hindu family. The insolvent one Raghava 
Ayyangar and his brother, the 1st defendant, 
were undivided brothers of a joint family 
owning certain immovable property. In 
1922 the said Raghava Ayyangar was ad- 
judicated an insolvent by the High Court. 
Subsequent to his adjudication and before 
obtaining the order of discharge, he ap- 
peared to have borrowed from the plaintiff 
a sum of money on a promissory note. He 
died thereafter. Subsequent to his death 
the plaintif fled inor about 1930 O. 8. 
No. 1098 of 1929 on the said promissory 


note against the Ist defendant, and his- 
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sons, defendants Nos. 2 and 3, and also the 
4th defendant who was the widow of the 
said Raghava Ayyangar. A decree was pass- 
ed inthe said suit against the defendant 
for the amount claimed by the plaintiff 
payable out of tke assets of the said 
Raghava Ayyangar in tke hands of the de- 
fendants. On September 28, 1931, the 
adjudication order was annulled and I find 
fromthe report of the Official Assignee 
thatit wasathis instance that the order 
of adjudication was annulled. The ground 
for the annulment was that the creditors 
had been paid in full but in spite thereof 
the insolvent had not applied for annulment 
and that after the insolvent was dead the 
Official Assignee desired that the adjudica- 
tion should be annulled and that he might 
be permitted to draw his commission on 
the amount paid to the creditors. The 
plaintiff filed an application for execution 
of his decree out of which this second ap- 
peal arises for altaching and selling a half 
sharein the properties mentioned by him 
in the execution petition. The application 
was resisted on two grounds; that the pro- 
perties were the separate properties of the 
Ist defendant; and even assuming they 
were joint family properties the 1st defend- 
ant hed a half share on the date of adjudi- 
cation,andon annulment they reverted to 
defendants Nos. 1 to 3 as joint family pro- 
perty -and they have taken the same by 
survivorship and the creditor had no right 
to attach the same. Both the Courts have 
concurrently found that the properties 
were not separate properties but joint 
family properties wherein Raghava 
Ayyangar had a half share. The Dis- 
trict Munsif allowed execution to pro- 
ceed; but the learned District Judge 
dismissed the execution petition on the 
ground that immediately on the annulment, 
the property vested in defendants Nos. 1 to 
3 as joint family property, and it cannot 
be regarded as assets in the hands of the 
lst defendant liable to be proceeded against 
for the debts of the said Raghava Ayyangar. 
This view of the Jearned District Judge 
has now been assailed before me as un- 
sound by Mr. Seshadri Ayyangar. I am 
inclined to accept his contention... The 
legal consequences of a valid order of ad- 
judication made on the insolvency of a 
member of a co-parcenery in regard to his 
share in the joint family property may be 
thus stated. 

The share of the insolvent vests in ‘the 
Official Receiver. In regard to an insolvent 
who js afather having undivided sons, the 
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right of the father to dispose of his sons’ 
fhare in the joint family property for the 
discharge of debts which were neither 
illegal nor. immoral also vests in the Official 
Receiver. The insolvent does not cease to 
be a member of a joint family but still con- 
tinues asa member thereof. In a recent 
decision of this Court the following observa- 
tions occur: i 

“Neither the filingofthe insolvency petition nor 
the adjudication of the applicant can sever the joint 
family status”. Vide, Venkatarayudu v. Sivarama 
Krishnayya ()." f 

In that case it was held that the vendee 
from the Official Receiver of an undivided 
share of a member did not become a tenant- 
in-common with the otter memters of the 
family and, therefore, was not entitled to 
claim mesne profits from the date of sale. 
Bankruptcy is an involuntary alienation. 
On the question whether an alienation of a 
ehare of a member of a joint family effects 
a severance in status, there has been a con- 
flict of opinion. One view is that it does 
effect a severance in status. Vide, Son- 
nararajan v. Arunachalam Chetty (2) and 
Chinnu Pillai v. Kalimuthu Chetty (3). 
The other view is that it does not, The 
ground for this view may be thus stated. 
The severance of a joint family can only 
be effected by a mode known and recognis- 
ed by Hindu Law, that is, what is called 
vibagha or partition. The effect of a par- 
tition according to Hindu Law iss 

“whether ittis effected amicably or by a decree of 


‘Court that it breaks not only the joint ownership 


of the property, but also the family union, that ` 
is, the corporate character of the family.” Aiyya- 
gari Venkatarammayya v. Aiyyagart Ramayya (4). 

The effect of an alienation may be to 
break up the joint ownership of the 
property but the corporate character of 
the family can only be disturbed by 
a member. It is unnecessary for me 
to consider which view is correct. But 
there can be nodoubt as to what the conse- 
quences of an alienation are. They are 
thus stated by Mr. Justice Bhashyam Ayyan- 
gar; 

“An undivided member ofa family though he may 
have alienated the whole or any part of his undivid- 
ed share will continue to be a member of the 
family with the rights of survivorship between him- 


_ self and the remaining members in respect ofall the 


family property other than what “he has transfer- 


(1) 58 M 126 at p. 136; 153 Ind. Cas. 368; (134) 
MW N 864,67 M LJ 486; 40 LW 552; AIR 1934 
Mad. 676; 7 R M 346. ; 

(2) 38 M 159 atp. 172; 33 Ind. Cas. 858; 29M L J 
793 at p. 816; 2 L W 1247 at p. 1266; 18M L T 552 
at p. 568; (1916) 1M W N31. 

(3) 35M 47 at p 59:9 Ind Cas. 596; (1911) 1 M W 
N 238; 9 M L T 389; 21 M L J 246. j 

(4) 25 M 690 at p. 717 (F B). 
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red. No doubtsucha member acts unfairly towards 
the rest of the family and if they are dissatisfied 
with his so doing, their only remedy is to become 
divided from him” vide` Aiyyagari Venkataramayya 
v. Aiyyagart Ramayya (4). 

The members of the family lose their 
right of survivorship in the share of the in- 
solvent and it ceases to be joint family pro- 
perty so that on the death of the insolvent 
the share which vested in the Official As- 
signee is not divested from him (vide, Fakir- 
chand Motichand v. Motichand Hurruck- 
chand (5) and the observations of Wallace, 
J., in Narayana Sah v. Sankar Sah 


6". 

( “saa ee that bythe insolvency of a co-parce- 
ner of course for his personal debts, his share vests 
in the Official Assignee and is thus lost to the 
joint family se- „the death of the co-parcener 
before partition would not restore to the joint family 
the share which has vested in the Official As- 
signee, 

Tf this is the true legal position, the 
share of the insolvent is in the hands of 
the Official Assignee not as joint family pro- 
perty but as separate property available 
for the’ benefit of the personal creditors of 
the insolvent. The question is what is the 
effect cf an annulment on the said property 
in the circumstances of this case when there 
has been a valid adjudication. Mr. Rama- 
swamy Ayyangar argues that under s. 37, 
on annulment the property reverts to the 
debtor. The effect of a revertor according 
to him is that the property regains its 
original character as joint family property 
and is taken by the members of the family 
as if no partition had taken place with bene- 
fits of survivorship; and, therefore, it will 
not be available to the personal creditors 
of the insolvent unless that share had been 
seized in execution and rendered available 
for the enforcement of the debts. Mr. 
Ramaswamy Ayyangar relied on two 
English cases, viz-,Bailey v. Johnson (7) and 
Bailey v. Johnson (8) same case on appeal 
for the position that the effect of an annul- 
ment istoremitthe debtor to his original 
position at the moment of adjudication as 
if there had been no insolvency, and, there- 
fore, as at the moment of adjudication, the 
debtor was a member of a joint family the 
property went back to him as joint family 
property. .Construing an analogous s. 81 
of the English Bankruptcy Act of 1869 
Kelly, O. B. in Bailey v. Johnson (7) 
observed thus: 

(5) 7 B 438. 

(6) 53 M1 at p. 14; 121 Ind. Cas. 1; 57 M L J 685; 
‘30 'L W 751; A I R1929 Mad, 865; Ind. Rul. (1930) 
Mad, 97 FB). i 

(7) (1851) 6 Ex. 279. 

(8) (1853) 7 Ex. 263; 41 L J Ex, 211; 20 W R1013. 
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AN the only sensible meaning which can be 
attached tothe word ‘revert’ is, that what was ap- 
parently the property of the trustees at the time 
ofthe annulling of the bankruptcy, shall thereupon 
become the property of the person whose bankrupt- 
oY „has been annulled, as if ıt had always been 

I8 . 

This observation, in my opinion, does not 
support Mr. Rimaswamy Ayyangar. Ifthe 
language of Kelly, C. B. is to be given full 
effect itis this. At the date of annulment 
it was the property of the trustee and on 
annulment it becomes the property of the 
debtor, that is, the property goes back to 
the debtor with the same character in which 
it was held by the Official Receiver while 
the bankruptcy continued. The annulment 
would not completely wipe out the effect of 
avalid order of adjudication. The bank- 
ruptcy is wiped out tothis extent, viza that 
the property goes to the debtor free from 
all claims in bankruptcy so that the debtor 
can deal with the property as if it is his 
own, that is, with all the original powers 
and rights which ke would have had had 
there been no bankruptcy. Inthe same 
case Bailey v. Johnson (8) it will be seen 
that Blackburn, J., was not prepared to 
my the effect of 5. 8l in every case will 

e 

“to go back to the beginning and to place the 
bankrupt in the position of having always owned 
what is by the section to revert to him ........ " 

I agree with the remarks cf Reilly, J., in 
Firm Jethaji Peraji v. Krishnayya (9 : 

“Certainly it cannot be suggested that in this 
country annulment of adjudication puts the clock 
back. as if the adjudication had never been." 

It will be unsafe to rely upon observa- 
tions in the cases decided in England 
where the conditions are not similar and 
where the conception of a joint Hindu family 
isunknown. Once the effect of insolvency is 
to divest the share of the insolvent of its 
character as jointfamily property, it cannot . 
regain that character when it comes back 
to the insolvent on annulment unless he can 
by unequivocal act of his own impress it 
with the said character. Unders. 37 ofthe . 
Provincial Insolvency Act, it reverts to the 
debtor as his property, that is, as his in- 
dividual property, so that if on the date of 
the reversion, he is not alive it will go to 
his heir under the law; and in this case 
the widow, the 4th defendant; the property 
thus being not joint family property de- 
fendants Nos. 1 to 3have not taken it by 
survivorship. It is, therefore, available for 
the satisfaction of the debt ofthe plaintiff. 
I, therefore, reverse the decree of the Jearn- 

(9) 52 M 648 at p. 668; 122 Ind. Cas, 351; 29L W 
619; 57 M LJ 116; (1929) M W N 489; Ind. Rul, 
(1930) Mad, 319; 4 I R 1930 Mad. 278, 4 
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ed District Judge and restore that of the 
District Munsif with costs. 
Leave refused, 


A. Appeal disnissed. 





LAHORE HIGH COURT 
Civil Revision No. 526 of 1935 
January 13, 1936 
_Jat Lan, J. 
RANBIR SEN AND O0OTHERS— PETITIONERS 
VETSUS 
MOHAMMAD DIN AND ANOTAER— 
OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), ss. l44, 47, 
0. XXI, r. 93—Restitution—Right of  auction-pur- 
chaser to—Basts of the right—Right against decree- 
holder—Setting aside of sale under s. 47 or O. XXT, 
r. 93, if makes any diference. 

The right of the auction-purchaser to a refund 
of the money paid by him has been established both 
under s. 144, Oivil Procedure Code, and also on 
principles of equity and justice and if the case is 
not governed by s. 144, the Court wculd exercise 
its inherent jurisdiction to direct a refund of the 
money to the auction-purchaser. Rodger v. Comptoir 
D'Escompte De Paris (2), referred to. 

Such a right has been recognized against the 
decree-holder in O. XXI, r, 93. In principle there 
is no difference between this liability of the decree- 
holder whether the sale is set aside under O. XXI, 
r. 92, or under s, 47. 


O. R. from an order of the Judge, Small 
Cause Court, Lahore, dated March 14, 1935. 
Mr. D. N. Aggarwal, for the Petitioners. 

Mr. N. C. Mehra, for the Opposite Parties. 

Order.—This is an application for re- 
vision of an order passed by the Judge, 
Small Cause Court, Lahore, on March 14, 
1935, directing the petitioner decree-holder 
to refund Rs. 372 with interest at 6 per 
cent. per annum from December 1f, {ill 
realization to the respondent. 

The respondent is an auction-purchaser. 
The property of the judgment-debtor was 
sold in execution of a decree obtained by the 
petitioner. The sale was confrmed, the 
purchase price was paid by the auction- 
purchaser and was duly paid over to the 
petitioner in satisfaction of his decree. Sub- 
sequently on an application by the judg- 
ment-debtor the sale was set aside on the 
ground that the proceedings in execution 
were without jurisdiction and were illegal. 
They were held to be without jurisdiction 
because the sale had been effected by a 
Judge, Small Cause Court, and they were 
held to beillegal because a notice under 
O. XXI,r. 22, was not given to the judg- 
ment-debtor. After the sale had been set 
aside the possession of the property sold was 
restored to the judgment-debtor on his 
‘pplication and the auction-purchaser hav- 
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ing lost possession of thè property pur- 
chased by him made an application for res- 
titution of the money paid by him. 

On this petition itis contended that no 
restitution could be ordered against the 
decree-holder. The matter is not covered 
by any direct authority. If the sale had 
been set aside in pursuance of an applica» 
tion made under O. XXI, r. 90 then, nnder 
O. XXI, r. 93, the Court could direct the 
person to whom the money had been paid 
to` refund it to the auction-purchaser. But 
the sale in, this case was not set aside on 
an application made under O. XXI, xr. 90, 
and it is contended that as it was set aside 
under s. 47, Civil Procedure Code, there- 
fore, an order for restitution cannot be 
made under s. 144. It is no doubt true 
that strictly speaking the case is not 
governed bys. 144, Civil Procedure Code, 
because the restitution isnot claimed by 
virtue of a decree having been set aside 
on appeal, but the principles of the seclion 
would govern this case. 

The only case which has been cited at 
the bar, and in which s. 144 has been 
applied to circumslances somewhat similar 
to these in this case, is Jai Berham v. 
Kedar Nath (1), a judgment of their Lord- 
ships of the Privy Council. In that case 
also the sale had been set aside on the 
application of the judgment-debtor who 
had subsequently made an application for 
restoration of the property to him. The 
sale had been set aside on the ground 
that property which should have been sold 
was not sold but another property was 
sold. The auction purchaser resisted this 
application inter alia on the ground that 
before the preperty be restored to the 
judgment-debtor he should be made to pay 
to him the price that the auction-purchaser 
had paid for the property, because to that éx- 
tent the judgment-debtor had been benefited 


“by the sale, as the sale price had been paid 


to his decree-holder in satisfaction of a decree 
passed against him. The learned Judges 
of the Patna High Court directed that 
before the property be restored to the 
judgment-debtor, he should pay to the auc- 
tion-purchaser the purchase price paid by 
the latter, A plea raised on behalf of the 
judgment-debtor that the auction-purchaser 
should get the refund of the amount from 
the decree-holders was negatived with the 
following remark by order-of the learned 

(1) 2 Pat. 10; 69 Ind. Cas. 278; AIR1922 PO 
269; 49 LA 351; 4 PLT 61; 32ML 1 10;370% 
J 351; 27 O W N 582; 44 ML J 735; 21 A LJ 490; 
a oO L R 643; (1923) M W N 368,18 LW £03 
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Judges: 

“Mr. Pagh contends that it is the business of the 
auction-purchaser to get that money out of the de- 
cree-holder as best as he can by subsequent pro- 
ceedings Iean see no-force at all in this argu- 
ment. The words of the section are clear: ‘Any 
party entitled to any benefit by way of restitution 
should bə placed in the position which he would 
have occupied but for ths erroneous order made.’ 
But for the erroneous order made ths auction-pur- 
chasers would have had in October, 1908, Rs. 1,12,000 
in their pocket, and it isthe business of the Court 
to seethat Rs. 1,12,0.0 is put back into their pocket 
simultaneously with the restoration of the judgment- 
dzbtor to his property.” 

The other learned Judge also concurred 
with this view. The case ultimately went 
up to the Privy Council and their Lord- 
ships affirmed the order of the High Court 
so far as the condition as tothe refund 
of the purchase price to the auction- 
purchaser was concerned. On the main 
question, viz., whether the auclion-purchaser 
was entitled to re-payment of the deposit 
paid into Court as a condition precedent 
to handing over possession to the judgment- 
debtors, their Lordships observed : 

“Their Lordships are in agreement with the 
judgment of the High Court, and think the order 
already referred to should, on this point, be affirmed. 
It is the duty of the Court under s. 144, Civil Pro- 
cedure Code, to ‘place the parties in the position 
which they would have occupied, but for such de- 
cree or such part thereof as has been varied or 
reversed.’ Nor indeed does this duty or jurisdic- 
tion aris: merely under the said section. It isin- 
herent in the general jurisdiction of the Court to 
act rightly end fairly according to the circums' ances 
towards all parties involved. As was said by 
Cairns, L. ©., in Rodger v. Comptoir D'Escompte 
De Paris (2) atp. 475*: ‘One of the first and 
highest duties of all Courts is to take care that the 
act of the Oourt does no injury to any of the 
suitors; and when the expression “the act of the 
Oouri” is used, it does not mean merely the act of 
the primary Court. * * * * The auction-pur- 
chasers have parted with their puichase money 
which they paid into Oourt on the faith of the 
order of confirmation and certificate of sale already 
referred to. This money has been distributed 
amongst the creditors of the judgmsat-debtor who 


had attached the unencumbered property in question 


and could have realised their judgment debts by 
a sale of this property in execution and it would 
be inequitable and contrary to justice that the 
judgment-debtor should be restored to this property 
without making good tothe auction-purchaser the 
moneys which have been applied for his benefit,” 
Then with regard to the contention of 
the judgment-debtor that the auction- 
purchasers should claim refund from the 
decree-holder, their Lordships remarked that 
they “could not agree with either of these 
suggestions and for the reasons stated by 
the Judges of the High Court." From the 
above it would be observed that the right 
(2) (1871) 3 P U 465; 40 L JPO1; LT 11,19 
WR 149; 7 Moo PO (N s) 314, 


“Pago of (1871) 3 P, O.E. ' : 
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of the auction-purchaser to a refund of the - 
money paid by him has been established 
both under s. 144, Civil Procedure Code, 
and also on principles of equity and justice 


and if the case had not been governed by : 


s. 144, the Court would have exercised its 


inherent jurisdiction to direct a refund ‘of, ` 


the money to the auction-purchaser. I do not” 
think that the case cited above is an authority 

in suppo-t of the contention of t.e decree- 
holder that no refund could be ordered’ 
against him but only against the judgment- 

debtor. Inthe case before their Lordships the 

possession of the property had not yet been 

given to the judgment-debtor and the 

auction-purchaser resisted his application 

for possession and claimed equitable relief 

of refund asa condition precedent to his 

being deprived of possession of property 

purchased by him. As the applicant in the 

case decided by their Lordships was the 

judgment-debtor it was held that he could 

not transfer his legal or equitable liabi- 

lity to make a refund to the decree- 

holder. We consider that neither the 

learned Judges of the Patna High Court 

nor their Lordships of the Privy Council ° 
expressly decided that the right to claim 

refund from the decree-holder does not exist 

in a case like the present after the auction- 

Purchaser has been deprived of the -pos- 

session of the property purchased by him 

on the ground that its sale was illegal. 

It is to be observed that such a right 
has been recognized against the decree- 
holder in O. XXI, r. 93. In principle, 
there is no difference between this liability 
of the decree-holder whether the sale is set 
aside under O. XXI, r. 92 orunders. 47. 
It is also to be remembered that in the 
present case the sale was set aside for 
reasons which were attributable to the 
decree-holder. In my opinion, therefore, 
the order of the learned Judge of the Small 
Cause Court is correct and I dismiss this 
Petition with costs. 

D. | Petition dismissed. 
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CALCUTTA HIGH COURT 

Civil Appeal No. 128 of 1934 
April 27, 1936 

Gua AND BARTLEY, JJ. 
MOHINI MOHAN SAHA— PLAINTIFF 
— APPELLANT 
Versus 
JANAKI NATH AND oTaHers— 
RESPONDENTI . 
Transfer of Property Act (ZV of 1882), & 58 (i. 


> 


1937 


—Deposit of title deeds to cover present and future 
advanċes— Kach advance, whether charge on property 
—Fresh deposit of title deeds, if essential. 

Where title deeds are deposited under an oral 
agreement to cover present and future advances, as 
each advance is made, it beccmes a charge upon 
the property comprised in the title deedsfrom the 
‘force of the prior oralagreement that it shall be so. 
Fresh deposit of title deeds for subsequent advances 
is not required. Ex parte Langston’ (1), Ex parte 
Whitbread (2) and Jaitha Bhima v. Abdul Syad 
Oosman (3), referred to. 


C. A. from original decree of the Sub- 
Judge, Burdwan, dated March 28, 1934. 

Messrs. Bijon Kumar Mukherjee and Bis- 
wanath Naskar for the Appellant. i 

Messrs. Apurbadhone Mukerjee and Pan- 
nalal Chatterjee, (for Deputy Registrar), 
for the Respondents. 


Judgment.—The question for conside- 
ration in this appeal is whether a mortgage 
was created by delivery of documents of 
title toimmovable property with intent lo 
create a security thereon, in respect of a 
transaction of loan evidenced by a hand- 
note executed by Janaki Nath Samanta, 
the father of the respondents Nos. 1 to 
5 (b) inthis appeal in favour of Mohini 
Mohan Saha, the appellant, on April 6, 1932, 
for Rs. 2,,00. The evidence in the case 
before us establishes the position that be- 
fore the hand-notein question, Ex. 3 in the 
case, was executed, Janaki Nath Samanta 
handed over to the appellant his title deeds 
in respect of his rice mill at Burdwan and 
the site thereof and of the adjacent land and 
garden, on the date on which the title deeds 
were delivered, a loan of Rs. 12,600 was 
advanced by the appellant, and Janaki Nath 
Samanta stated that he would take loan up 
to a maximum of Rs. 20,000 and that the de- 
posit of title deeds would be the security 
for loan up to the said sum of Rs. 20,000. 
This position is clearly made out on evi- 
dence coming from the side of the appellant; 
and we seeno reason to hold that the evı- 
dence was untrustworthy and unreliable, 
as we were invited to doon behalf of the 
respondents in this appeal. It would appear 
that onthe evidence, the Judge in the 
Court below came to the conclusion that 
it might probably have been intended that 
the second advance of Rs. 2,500 would 
come to be covered by the previous deli- 
very of title deeds when anamount of 
Rs. 12,500 was advanced; but as there was 
no fresh deposit of title deeds, it could not 
be held that there was any delivery of 
title deeds forthe second hand-note for 
Rs. 2,500 from a “mere tacit intention” of 
ihe parties concerned. On the - above 
conclusion the decision was given by the 
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learned Subordinate Judge in the Cour 
below, that so far as the hand-note of 
Rs. 2,500 was concerned, there was no 
mortgage. In our opinion, the decision is 
erroneous and cannot be supported. 

It is well settled thatin the caseof a 
mortgage by delivery of title deeds, the 
debts must be proved; the deposit of title 
deeds has to be established; ani the in- 
tention thatthe title deeds deposited as 
a part of the transaction should be secu- 
rity for the debt made out It may further 
be taken to be established on authorities, 
that a mortgage by delivery of title deeds 
as contemplated by Jaw, is not created when 
the deeds are deposited before any money 
is advanced with a view to prepare a 
future mortgage, and there is no express 
agreement that they shall stand as security 
for future advances. Title deeds may be 
deposited under an oral agreement to cover 
present and future advances. As each ad- 
vance is made, it becomes a charge upon 
the property comprised in the title deeds 
from the force of the prior oral agreement 
that it shall be s0; see Hx parte Langston, (1) 
and Ex parte Whitbread (2), referred to in 
Jaitha Bhimav, Abdul Syad Oosman (3)]. 
Applying the rule mentioned above to the 
evidence in the case before us, the con- 
clusion is irresistible that a mortgage was 
created by the transaction evidenced by the 
hand-note, Ex. 3 in the case, by the deposit of 
title deeds, and by the forceof the prior ex- 
press oral agreement between the parties 
concerned that the title deeds deposited were 
to cover the present and future advances 
up to Rs. 2u,000. In our judgment, the 
plaintiff-appellant was entitled to get a 
mortgage decree for the amount covered by 
the hand-note, Ex. din the case, on the 
materials pore us. - 

It may be mentioned thatit was contend- 
ed on behalf of the respondent in the a 
peal that the delivery of title deeds related 
only to the advance of Rs. 12,500 made at 
the time _at which they were delivered, and 
the provisions contained in s. 91, Evidence 


“Act, operated as a bar to leading oral evi- 


dence that the deposit of titlé deeds- às 
made related to future advances. The 
argument in this behalf was based on the 
contents of a memorandum creating 
collateral security for the amount of 
Rs. 12,500, dated March 10, 1932, Ex. 90 
in the case, in which the words “collateral 
security for the re-payment of Rg. 12,500 
(1) (1810) 17 Ves. 227; 11 R R 66, 
(2) (1812) 19 Ves, 209, i 
-@) 10 B 634, ° 
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only” were used. It is impossible for us to 
give effect tothe argument, seeing that 
the oral agreement belween the parties 
concerned did not relate to the transaction 
in which the amount of Rs. 12,500 was ad- 
vanced, and for the reason that it was open 
to the appellant before us toprove ase- 
parate oral agreement asto any matter on 
which the document, Ex. 2, was silent. On 
the conclusion we have arrived at, the part 
or the decision and decree of the Court 
below against which this appeal is directed, 
must be set aside, and we direct accordingly. 
The claim.of the plaintiff-appellant based 
on the hand-note, dated April 9, 1932, Ex. 3 
in the case, is allowed on the footing that a 
morigage was created in respect of the loan 
of Rs. 2,500 advanced by delivery of title 
deeds. The Court telow will now proceed 
to pass a mortgage-decree for the entire 
claim made in the suit in which this appeal 
has arisen, in accordance with law, entitling 
the plaintifi-appellant to recover the mort- 
gage money claimed by him with costs in 
the litigation, up to the present stage, 
including the costs in this appeal. The 
hearing fee in this appeal is assessed at 
three gold mohurs. 


D. Appeal allowed. 
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CALCUTTA HIGH COURT 
Criminal Appeal No. 371 of 1936 
< July 29, 1936 
CUNLIFFE AND HENDERSON, JJ. 
AMITAVA GHOSE— APPELLANT 
versus i 
JEMPEROR— Opposite PARTY 
Criminal trial—Conspiracy—Charges of conspi- 
racy superadded to evade provisions of law as to 
joint trial—Conviction on the conspiracy basts— 
No evidence of conspiracy—Re-trial was ordered. _ 
Originally the accused was prosecuted for crimi- 
- nal breach of taust, and subsequently in order to 
evade the provisions of the law with regard to joint 
trial, charges of conspiracy were superadded. There 
was no real evidence of conspiracy and there was an 
illegal multiplicity of charges against the accused in 
the trial Court, He was convicted on the conspiracy 


barrel, ‘that the conviction should be set aside and 


are-trial ordered. i 
Messrs. D. N. Bhattacharjee and Santosh 


` Kumar Basu, for the Appellant. 
Pete Khundkur and Anil Chandra 
- Roy, for the Crowa. l 
Cunliffe, J.—The appellant Amitava 
Ghose, an undiseharged insolvent, was 
tried before Mr. H. K. De, 4th Presidency 
-Magistrate of Calcutta, on 14 charges cum- 
prising both cheating and criminal breach 
pf trust as a banker, together with allega- 
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tions of conspiracy in relation to these two 
types of charges with two named persons, 
one, Kalimuddin and the other Banerjea, 
with certain other unnamed conspirators... 
Iie was convicted and sentenced t) four 
years rigorous imprisonment in all, such 
sentence comprising separate convictions 
under-both criminal breach of trust with 
conspiracy and cheating with conspiracy, 
the sentences to run concurrently. Now 
the sole ground on which this appeal has 
been argued before us is a technical one. 
The learned Advocate for the appellant has 
confined himself to a criticism of the manner 
in which this man wastried in law. The 
complaint is that there was no evidence 
before the Court whatever to support the 
charges of conspiracy te which I have al- 
ready referred. It appears that originally 
the appellant was not charged with con- 
spiracy. He was prosecuted for criminal 
breach of trust as a banker only and it 
was not until the case apparently got into 
the hands of a Pleader, and as we are told, 
the Court Inspector, that these charges of 
conspiracy were supzradded. There seems 
to be akind of mania in the Province for 
introducing charges of conspiracy into 
criminal cases. It is, I suppose, based upon 
an idea atthe back of the minds of those 
conducting the prosecution that by intro- 
ducing the conspiracy element into a 
charge of crime, you thereby let in, to use 
a colloquialism, certain evidence which 
otherwise itmight be difficult to bring be- 
fore the Court. 

This is a very peculiar case, because 
there is only one accused person and there 
is very little evidence that there was any 
intention to bring any other accused 
persons before the Court with any resolu- 
tion. We have been told that one of the 
named conspirators was at one time the 
subject of charge, but he was never charg- 
ed, and he was not placed before the Magis- 
trate in the capacity of an accused stand- 
ing his trial. Why, indeed, in addition 
to the conspiracy charges there were sọ 
many as 14 different charges alleged, it is 
also difficult to see, with no evidence worth - 
the name of conspiracy-—certainly no evi- 
dence which would inter-connect these 
various offences of cheating and misappro- 
priation. [suppose the prosecution also 
thought that they would be on the safe 
side by introducing these numerous charges, 
As a matter of fact, if we had been unable 
to accept the argument that the conspiracy 
charge was not supported by- the evidence 

- before the Court, we should have heen 


` 
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faced with another argument based upon 
a -misapplication or infringement of s. 234, 
Criminal Procedure Code. That is the 
section which sets out -an exception to the 
ordinary rule laid down .in s. 233 which 
: deals with separate charges and provides 
that in some cases not more than three 
‘charges might be lumped together in one 
prosecution. As I have already said, there 
are 14 here. I am surprised that the learn- 
ed Magistrate should not: have appreciated 
firstly that there was- no. real evidence of 
conspiracy, and secondly, that there:was an 
illegal multiplicity of charges against the 
accused.in the -trial Court. He has. con- 
Victed the appellant upon the conspiracy 
basis, and when we find that that was done 
without any evidence, it is our bounden 
‘duty to set aside the convictions and sen- 
-tences. > 

In this particular case we shall. order 
anew trial. But] should like to say that 
. itis a sickening waste of public time that 
charges of conspiracy which always mean 
a long trial, however convenient the prose- 
-cution may think it is to the success of 
their case, should be- introduced when no 
‘sort of proper appraisement of the. preli- 
-minary prosecution evidence has apparently 
been adopted by the prosecuting authori- 
` ties before the case comes to its ‘actual trial. 
There is no blame attached here. to-the 
Police -authorities, as I -have endeavoured 
‘to show; but-there: does lie a blame some- 
where that we should have to set aside this 
case which ought by now. to-have~ been 
disposed of. It is without expressing an 
Opinion about it, a very serious casé indeed 
from the prosecution's - point of - view 
of swindling, and. we are-now forced 
to start all over again. -The -order of the 
Court is that the convictions and sentences 
are set aside and there will be a new trial 
before’ the Additional Chief Presidency 
Magistrate. .. «© |. PN 

Henderson, J.—I agree. It should bê 
obvious to anybody -that the Police Officers 
who ‘sent up this.case were alive to ‘the 
realities of it. In my opinion,-it is: deplor= 
able that the.learned Magistrate ‘did not 
puta stop’ to the. transparent. mianoeuvre 
made by the gentleman in. charge of the 
actual. prosecution with ‘the object of 
evading the provisions of. the law with 
regard to joint trial. It shoùld. have struck. 
him as strange that when it was never 
suggested that anybody but the appellant 
was.responsible for these offences, he should 
possibly have been charged-with . conspira- 
cy. If be. thought that. the wofficers in 
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-charge of the prosecution bef6re him had 


support of it. 
- Judgment. to show in what way the appel- 
-lant conspired with Kalimuddin, Banerjea 


-muddin are P. W. No. 24, P. W. 


` ridiculous. 


-transparent 
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‘received subsequent information which 
would justify him in making an entirely 
new case, he should have, at any-rate, in- 
sisted upon their producing evidence in 
He says not a word in his 


and other unknown perscns. The simple 
explanation of this is that there was no 
evidence that he conspired with any of 
them. The witnesses who referred to Kali- 
No. 25, 
P. W. No. 26 dnd P. W. No. 30, There 


‘is nothing in any of. their depositions to 


suggest that he had anything to do with 


-the swindling of ithe appellant.. The case 


with regard to Banerjea is even more 
‘This is.to -be found -in the 
deposition of P. W. No. 14. All the evidence 
‘amounts to, if:true,'is this: that the wit- 
ness had been caught by an advertisement 


‘issued by Banerjea and that the appel- 
‘lant successfully took him 


| away frem 
Banerjea and persuaded..bim to make the 
money over to him. -It should have been 
to the learned Magistrate 
that there is nothing here to support the 
imaginary charge of. conspiracy. 

One - unfortunate result was that the 


‘learned Magistrate's mind was entirely 


-diverted from his real duty which was to 
decide- whether certain specific charges 
had been established. He was so busy with 
‘this imaginary conspiracy that he does not 


-say a single word in his judgment which 


would-.enlighten -us as to -the way in 
‘which-he thinks.:that the specific charges 
were established. [entirely agree with my 
Jearned brother asto what.the result of 
the--manceuvre- is. -But the -whole trial 
has been rendered abortive and-the only 


‘course. open -to - us, -however, harassing -it 
.may be-to both.-parties and the witnesses, 


is to order are-trial and: we sincerely trust 
that we shall not have any other cases of 
this- sort. Se 4 : ; MAE 
7 Meee: _ Re-trial ordered. 
MADRAS HIGH COURT 
‘Civil Revision’ Petition No. 1396 of 1934 
- 7 7" March 27, 1936 
ie as CORNISH, J. ' °° 
PALANI MUDALIAR AND OTHERS 
` PETITIONERS ` i 
i < versus ` : 
KAVERI AMMAL AND Aanotarr—~ 
we = edhe as ronm nat ae : A a 
: ‘esidency Small Cause Courts Act (XV -of 188 
B. Kana E. 0. XXIL -r 63,- Civil Pana) 
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Code, aim being to release property attached by order 
of Madras City Civil Court—Small Cause Court, if 
~ can entertain it 
The Small Cause Ccurt cannot entertain a suit 
under O. XXI, r. 63, Civil Procedure Code, by the 
unsuccessful party in a claim petition under 
“OO, XXI, r. 58, in the City Civil Court, of which the 
aim and object 18 to release property from an attach- 
ment made by order of the City Civil Court, be- 
. cause if the suit succeeded, it would involve the set- 
ting aside of an order made by the City Civil Court 
over which the Small Cause Court hasno jurisdiction 
or control whatever, City Civil Court is not pre- 
eluded frem entertaining such a suit by 5.3, City 
- Civil Courts Act, as even though the value of 
the subject-matter is within the jurisdiction of Small 
"Cause Court, it is not cognizable by the Small'Cause 
Court. Rajammal v. Narayanaswami Naicker (1), 
explained, Phul Kumariv. Ghanshyam Misra (2), 
referred to, 


C. R. P. from an order of Court of Small 
. Causes, Madras, dated February 16, 1934. 

_Mr.M. K. Harihara Aiyar, for the Peti- 
tioners. ke 

Mr. S. B. Satza Nadar, for the Opposite 
Parties. . 

Order.—This revision petition raises a 
question of the Presidency Small, Cause 
Court's jurisdiction. 
_ The petitioner-plaintifiS having. unsuc- 
cessfully claimed certain movables attach- 
ed by order of the City Civil Court institut- 
ed asuitin that Court to establish their 
right to the property in dispute. This was 
in pursuance of the power given by O. XXI, 
T. 63 of the Code. ‘he plaint was returned 
by the Court. I have some difficulty in 
understanding the reason; but apparently 
the learned’ Judge of the City Civil Court 
took the view that since the Full Bench in 
Rajammal.v. Narayanasami Naicker (1), 
had ruled that the Small Cause Court was 
competent to entertain such a suit, that 
Court was the proper Court to which the 
plaint should be presented. I may observe 
in passing that what the Full Bencn decided. 
in the particular case was that a suit by 
an unsuccessful party in claim proceedings 
in the Small Cause Court to recover pro- 
perty attached by order of that Court is not 
a suit for a declaratory decree withins. 19, 
cl..8, Small Cause Courts Act, and is, there- 
fore, cognizable by that-Court. 
. The plaint was then presented to the 
Small Cause Court. Butthe learned Judge 
of this Court before whom the suit came, 
took the objection that O. XXI, r. 53, of the 
Small Cause Court rules of procedure, which 
alone gives the Court jurisdiction to 
entertain a suit of this kind, was confined 
to a suit arising out of an unsuccessful 
claim petition to property attached by order 

(1) 39 M 219; 29 Ind. Cas} 908; AI R 1915 Mad, 
4164; 28M 1, J 600; (1915) M W N 376 (F B). 
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plaint to be returned for presentation to 
the proper Court, without indicating what 
in his opinion that proper Court might be. 
I think his decision was right, but I prefer 
to pul it on a somewhat different ground 
from that chosen by the learned Judge. In 
Rajammal v. Narayanasami Naicker (1)s 
the Full Bench referred to the ruling of the. 
in Phul Kumari V. 
Ghanshyam Misra (2), where it was pointed 
that the statutory suit given to the un- 


successful party in claim proceedings under 


the Code involves in every case a prayer 


.for the setting aside of a summary order of . 


a Civil Court. 

Now it seems to me to stand to reason 
that in such case the Small Oause Court 
cannot entertain a suit of which the ‘aim 
and object is to release property from an 
attachment made by order’ of the City Civil 
Court. If the suit succeeded, it would 
involve the setting aside of an order made 
by the City Civil Court over which tke 
Small Cause Court has no jurisdiction or 
control whatever. I see no reason why the 


.Cily Civil Court should not have enter- 
.tained this suit. Section 3, City Civil Courts 


Act, does not stand inthe way. What it 


says is that the Court has jurisdiction to ` 
receive, iry and dispcse of all suits and ` 


proceedings of a civil nature not exceeding 
Rs. 2,500 in value and arising within the 


City of Madras except suits or proceedings 


which are cognizable by the Small Cause 
Court. The value of the subject-matter 


of this suit (Rs. 95) is well within the 
jurisdictional value of suits which the Small ? 


As 


Cause Court can entertain. But: as already - 


stated, I think this suit was not cognizable 
by the Small Cause Court. The revision 
petition is, therefore, dismissed; ‘but as 
both the learned Advocates agree that it 
should be regarded asa test case in which 
costs should not be given, 
for costs. 


| A-D. Petition dismissed. - 


1 make no ordér ` 


D 
(2) 35 C 202; 351A 22;120W N 169; 70L J. 
36; 16 Bom. L R 1; 14 Bur. LR41;5ALJ10,;7M_. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 710 of 1934 
March 2, 1936 


Jar Lat, J. pe 


Musammat NATHO AND OTHERS —DEFENDANTS 


— APPELLANTS 3 


versus ae | 
GHULAM MUHAMMAD AND OTAERS— ` 
PLAINTIFFS—RESPONDENTS f 


Punjab Courts Act (VI of 1918), s, 41—Certifir - 
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tate omitting point due to oversight—Whether can be 
amended—Custom (Punjab)—Succession—Lahore Dis- 
trict — Customary Law by Mr. Bolster — Questions 
Nos. 61, 62 relating to succession of daughter—W hether 
relateto both married and unmarried daughters—Will 
—Question No. 106—Sonless proprietor, if can make 
will of his self-acquired property. 

Where in granting a certificate under s. 41, Punjab 
Courts Act, the Judge through oversight misses to 
include a point in it, the certificate can be.amend- 


ed. It is not the cade of a new application wherein the - 


applicants have rhised a new point on which they 
want a certificate. 

The answers to questions Nos. 61 and 62 in the 
Customary Law of the Lahore District prepared by 
Mr. Bolster deal with the right of succession of 
daughters. But question No. 63 deals with the 
question of the right of maintenance of daughters 
and mention is made there of married and unmarri- 
ed daughters. This indicates that questions Nos. 
61 and 62 applied to daughters, married and un- 
married, 


In answer to question No. 106of the Customary 
Law of the Lanore District by Mr. Bolster it is pro- 
vided that asonless proprietor can make a will in 
respect of self-acquired property. 

8. C. A. from an order of the Additional 
District Judge, Lahore, dated December 
21, 1933. 

Malik Muhammad Husain, . 
Appellants. 

Messrs. J. L. Kapur and Ganga Ram, 
for the Respondents. $ 

Judgment.—This second appeal has 
arisen out of a suit brought by the res- 
pondents for possession of land onthe al- 
legation that a will whereby it was given 
by Ilam Din to his sister and daughter was 
invalid because the land was ancestral, 
and acsording to the custom which governed 


for the 


the parties, the plaintiffs were the next- 


heirs tothe estate of Iam Din who had 
died without leaving a son. The learned 
District Judge has held that the whole. of 
the property in dispute is ancestral, that 
the parties are governed by custom and 
that according to custom daughters and 
sisters donot inherit and the. plaintiffs 
who are collaterals of Ilam Din in the fourth 
degree are entitled to inherit. He has, 
therefore, granted them a decree. He, how- 
ever, has granted a certificate under s. 41, 
Punjab Courts Act, to the defendants. When 
the appeal came up for hearing originally 
it was discovered that there was no certi- 
ficate with regard to one point in controversy 
between the parties, that is tosay, on the 
question whether the parties were govern- 
ed bythe Customary Law in matters of 
succession or by their personal law, the 
Muhammadan Law. It appearsthat an ap- 
plication had been made by the appellants 
for a certificate on that point also, but the 
District Judge Lad omitted to mention it 
in the certificate accidentally. The case 
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“tificate could not be amended. It 
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was, thereferé, adjourned to enable the | 
appellants tohave the Gertificate rectified. ° 
Thais has been done. Underthe circums- 
tances, there is no force in ths contention 
of the respondents’ Counsel that the cer- 
is not 
the case of a new application wherein the 
applicants have raised anew point on 
which they wantacertificate. On the other 
hand, the matter had been agitated before 
the learned District Judge and a certificate 
on it was applied for. The District Judge 
did not expressly decline to grant a certi- 
ficate on this point, but merely by an over- 
sight omitted to mention itin the certifi- 
cate. Upon the merits, however, the ap- 
pellants must fail on all the points raised 
by them except one. The first point raised 
is that the parlies are governed. by the 
Muhammadan Law and not by custom. 
There is no reliable evidence in support 
of this contention.. On the other hand, the 
oral testimony of a number of the members: 
of the family to which the parties belong 
is that they are governed by the Customary 
Law of the Districtin matters of succession. 
It has also been found that the partiés have 
settled in the village in dispute for gene- 
rations and they cultivate land with their 
own hands. They were parties to the 
answers given tothe questions asked from 
the village proprietors when the Custo- 
mary Law of the District was prepared and 
the answers indicate that they are govern- 
ed by custom in matters of succession. 
Having regard to all these facts the 
conclusion of the learned District Judge 
that the parties must be deemed to be 
governed by custom in matters of succes- 
sion iscorrect. Itis then contended that 
the answers to questions Nos. 61, 62 and 63 
in the Oustomary Law of the Lahore Dis- 
trict prepared by Mr. Bolster do not really 
deal with the right of succession of un- 
married daughters. There is no force in 
this contention because the answers to 
questions Nos. 61 and 62 deal with the right 
of daughters to succeed, but question No. 
63 deals with the question of the right of 
maintenance of daughters and mention is 
made there of unmarried daughters. This 
indicates that questions Nos. 61 and 62 ap- 
plied to daughters, married and unmarried. 
By another question and answer it has 
been provided that the case of sisters stands 
on the same footing asthat of duughters. 
The answer to question No. 61 is that daugh- 
ters are excluded by collaterals with cer« 
tain exceptions specified therein. The parties 
do notcome within those exceptions, Then 
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no distinction is made with regard to suc- 
cession between ancestral and self-acquir- 
ed property, that is, question No. 62 Ques- 
tion No. €3 deals with the matter of main- 
tenance and itis prcvided than an un- 
married daughter isentitled to -mainten- 
ance, and in 2ertain circumstances, a marri- 
ed daughter also. 

Thenext question raised by 
lants’ Counsel is that the: property. in dis- 
pute has not been proved to be ancestral. 
The learned District Judge has expressed 
the opinion that the common ancestor was 


Lakha. It appears, however, that the com-. 


mon ancestor was Bahadur who-was alive 
when the settlement of-1856 took place and 
also atthe time of the subsequent -settle- 
ment of 1868. Itis common ground that 
any part ofthe property in dispute. which 
was in possession of Bahadur would be an- 
‘eestral property. Weneed not, therefore, 
go beycnd Bahadur. It also appears from 
the revenue records that the ‘property’ in 
dispute descended ‘to Ilam Din partially 
from Bahadur and partially from Channu, a 
collaterhl; and it isconceded that the. pro- 
perly. which descended tollam Din from 
Channu would not be ancestral. ‘lhe only 
. ancestral: property is that which descend- 
ed frcm Bahadur, The parties’ Counsel. are 
agreed that out of the property in dispute 
. a8 described in the plaint 34 kanals 33 
marlas with share in the shamlat 27 kanals 
3 marlas being 1-6th of 162 kanals.17 mar- 
las khata No.29 khatauni Nos. 172 to 187 
khasra Ncs. 410 734-491, 490-1, 68, 490-2, 
499,492, 489, 497 1,49 min. 739-498, 98 
min. 99, 101, 735-491, 736-491, 493, 737, 98 
min, and 738-495 and 7 kanals -marla 
being l-l2th of 84 kanals. 6 marlas khata 
No. 32 khatauni Nos. 205, 206, 207, 208, 209, 
210, 211 khasras Nos. 60-102 . min 106, 495; 
102 min, 107-100 61-62, according to the 
above finding should beheld to be non-an- 
cestral andthe rest ancesiral. Sofa 
In answer to question No. 106 -of the.Cus- 
tomary Law ofthe- District it is . provided 
_ that asonless proprietor can. make a will 
in respect cf self-acquired -property. -The 
will, therefore, must be held to- be valid 
with regard to-384 kanals 34 mazlas of land 
specified .above and. invalid with regurd to 
the rest, but the pleintifis can be- granted 
a. decree. for possessicn.of the. land in suit 
only subject tothe -right of maintenance 
cf the daughtér. The case under tLe cir- 
cumstances will have to go' back. to :the 
‘trial Court 1o‘determine pow: much land.is 
necessary-for the maintenance of the:daugh= 
ter. A decree for posseseion will be given 


the appel- 
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to the plaintiffs-respondents for ` whatever 
land is not required for maintenance. In 
determining what” land is required for the 
maintenance of- the daugther, the trial” 
Court will take into’ consideration the area 
of land in respect of which the suit has’ 
been dismissed on the ground that the: 
same was tte  self-acquired property of’ 
Tlam Din. Formally, therefore, the appeal, 
must be accepted and the case sent back 
to the trial Judge for decision on the ques- 
tioun of maintenance with due regard to 
the observations made above. The parties, 
shall bear their own costs. in this. 
Court andin the Court of the District Judge. 
“D, - EE of « ‘Appeal accepted, ~ 
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` CALCUTTA HIGH COURT 
Civil Rule No. 1653. of .1935 
May 22, 1936 .. 
RO MITI, J.. : 
BULANDA BASHINI DASI—Auction- 
PuRCHASER—PETITIONER 
È versus 

_ PRAN GOVINDA DHAR AND OTSER3— 
- JUDGMENT-DEBTORS ——OPPOSITE PARTIES «+ 
Bengal Tenancy Act (VITI of 1885),.s 174 U)— 
Decrez-holder, when acquires pecuniary interest in 
property—Aitaching decree-holder—Whether can 
apply to set aside sale, 5 3 
A decree-holcer acquires a pecuniary interest in. 
the property, the sale of which at the instance of 
another decree-holder he challenges, ds soonas hẹ 
has done a formal act, an act in Court, which indi- 
cates unequivocably that he wants that properly 
for the satisfaction of his decreé. The act must be 
speciic, in relation to that particular property .and 
must, not remotely’but proximatély or immediately, 
connect his intention to realizə: his dues’ out of that 
particular property. A.person who having obtained 
a deciee for money has attached the holding in 
question is a person whcse' interests are affected by 
the sale within the meaning of 8. 174 (1), Bengal 
Tenancy Act.- He has, therefore, the right to apply 
to have the sale set aside. Sankaralinga v. Kanda» 
swami (1), Venkatesha Kamathi v. Villa Bhakta 
(2), Dhirendra Nath Roy v. Kamini Kumar Pal 
(3), Lakhan’ Chowdhury v. Bacha Lal Singh (4) and 
Jogendra Nath Chatterjee- v- Monmatha Nath Ghosh 
(5), relied on, Sulemanji v. Pragji. Kala (6), Rus- 
tomji v. Perozshak (7), Muthia Chetti v. Palaniappa 
Chetti (8), Sinnappan v. Arunachalam Pillar (9) 
and Nabadwip Chandra’ Das v. Lake Nath Roy 
(10), distinguished. . ne 5 
` C. R. from an order of the District Judge; 
Murshidabad, dated September 16, 1935. : 
- Messis. Jatindra. Nath’ Sanyal ‘and 
Bijali Bhusan Sanyal, for-the Petitioner. - 
. Messrs. Bijan Kr. Mukerjee and Sanat 
K. Char‘erjee, for the Opposite Parties. - = 
Order.—The Secretary of State for India 
in Council, who is opposite “party No. 2 -iñ 
this -Rule, obtainéd a- decree for -rent 
‘against.opposite -partiés:Noes3 iand- 4;-Hatia 
Duita and Sudhangsu Bhusan Dutt. In 


ta 


1937 


execution of his decree the daa ho ‘as 
ing was sold. and purchased “by. > the: petis 
tioner, Bulanda Bashini Dasi'on May 27, 
1935. Itis this sale-that the opposite party: 
No. L Pran .Gobinda Dhar,- 
aside by making a deposit under..the pro* 
visions of sub-s: 1, 8.:174, Tenancy: Act? 
His application for- ‘setting asidé the said 
- Bale was refused by the:lst Court ibut? has 
been allowed by -the lower Appellate.Court; 
and the said sale-has been set’aside. The 
question raised - in this Rule- is. whether the 
Court had jurisdiction to entertain the said 
application of opposite party No. 1. This 
question depends upon the question as to 
whether he is a person -whose interest has 
been affected by the rent sale; 

. The answer to this question depends 
upon the following facts’ which are not 
disputed by any of the parties to this Rule: 
Opposite party No. l-had obtained a money 
_ decree against opposite parties. Nos. 3 and 

4: He applied. for execution of his decree. 
An order for attachment of the holding. in 
question was passed in. the-proceedings for 
` execution of his. decree: on. May: 23, ‘1935, 
that is four days before the rent sale;. but 
the property was actually attached after it, 
that is on June 21, 1935. He made thé 
application under s. 174 (1) and. made the 
deposit as required- .by that section on 
June 22, 1935. It is now settled law, so 
“aras this Court is concerned, that: an at- 
taching creditor, who has attached in exe- 
cution of his decree, has the right to apply 
to set aside a sale: under O. XXI, r. 90 of 
the Code, which contains the same words 
namely “whose interests are affected by the 
sale” as occurin s: 174 (1), Tenancy Act. 
But it is said by the learned Advocate 
appearing for -the petitioner. that the fact 
of attachment alone in execution of a decree 
gives him the. locus standi to apply. for 
setting aside the sale under-the provisions 
of O. XXI, r. 90 of the Code, or s. 174, 
Tenancy Act, according as the sale is under 
the Code or the Tenancy Act.. ‘It is neces- 
sary to examine in this case the said: con- 
tention and the precise principle. 

In my judgment a person who-has a pro- 
prietary or possessory -interest existing ‘at 
the date of the challenged sale, which would 
be affected by it, has the. right - to apply 
to set aside the sale under O. XXI, r. 90 
of the Code, ors. 174, Tenancy Act. That 
is the simplest case. But a creditor who 
has attached the property in execution - of. 
his decree for money is a-person who hag 
got no proprietary or possessory in- 
terest therein. But he bas é a Eee in-- 
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“terest therein ‘ peoause itis the property +0 
Which ‘he looked for the satisf4étion ‘of his' 
decree. “He has the right ‘to its :preserva- 
tion “in: the samé state -and can sue if a 
third party::by- wrongful ‘acts destroys ` it or. 
diminishes.its' value}  Sankaralinga v. Kan- 
daswami (1), for ‘stich wrongful acts would 
ultimately -affest the price: that the property 
would fetch:at/the -Court sale; tha price 
which would: have: been the means of satis¢ 
faction of: his.decreé:' ‘If ib is Sold-in exe- 
cution of another's decree, he, having ‘the 
right of' rateable distribution; i 15" entitled t6 
sée--that it-has: been'sold nót at an inade- 
quate price by ‘an‘itregular or: fraudulent 
sale, for,-more the price fetched the more 
would ‘be his:sharé'in -the rateable dis- 
tribution: - If he has- not the right to claim 
rateable: distribution; the surplus sale pro- 
ceeds, “after satisfying the claim: 0f the 
decree-holder: at- whose’ instance: the pro- 
perty.was sold, would be available to him, 
and the more the price fetched the more 
would ‘be theisurplus. He has, therefore, a 
pecuniary interest affected’ by ‘an itregular 
or fraudulent salè which had fetched an 
inadeguatê price by -réason of the irregu- 
larity- orfraud. It is on this principle and 
this principle only, namely, that his pec- 
uniary interests are affected, that his right 
to-apply for setting aside the sale, is, in my 
judgment, based on Venkatesha Kamathi v. 
Villa Bhakta (2), and I consider that this 
is the only principle on which his right 
so to apply thas. been supported in Dhi- 
rendra Nath Roy v. Kamini Kumar Pal (3). 


‘-Page, J.,-expressly puts tha case on. the 


said principle alone. ‘Suhrawardy, J. also 


- states. the principle in that way at p. 498* 


of:the report. : When he says, that an at- 
taching creditor- has an interest in the sale 
of the property òr in, thé property 
itself, he means that he has a pecu- 
niary interest therein, because he look- 
ed to the property- for the satisfaction of 
his monéy decree, which was sold at the 
instance of another creditor of the same 
‘judgment-debtor. That is-also the basic 
principle underlying the decision in San- 
karalinga v. Kandaswami (1), as I have 
‘indicated ‘above, on which Suhrawardy, J. 
relies ‘for his support.’ ; 

: Most ‘of the- cases where the qüestion has 
"come up are casês Where the person. who had 

12-3 M 413; "17M LJ 338. 

(2) AIR: 1933 Mad. 455; 113 Ind. Cas. 432; 64 
M. LJ 605; -37 I W 581; Ind. Rul t Haa 301; 


A IR 1933 Mad. 455; (1933 MWN 
(3) 510495, 81 Ind. Cas. 119; A T'R i931 Cal. 786; 
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applied for setting aside the sale had actually 
attached in execution the property before 
the sale and consequently in these cases 
the obseivations are to the effect that the 
attachment gave a pecuniary interest in the 
property to the person seeking to set aside 
the sale. The question in this case is whe- 
ther the fact of attachment in execution 
of a decree only, gives him a pecuniary 
interest. In my judgment the fact of at- 
tachment is one of the modes by which 
pecuniary interest is acquired in the pro- 
perty, but only one of many modes in which 
such an interest can be acquired. A mort- 
gagee of a non-transferable occupancy 
holding who has recovered a decree or even 
one who has not recovered a decree, can 
apply to set aside a‘rent sale held under 
Chap. XIV, Tenancy Act. It may be said 
that the holding being non-transferable, he 
had not acquired any proprietary interest 
in the same against the landlord who has 
obtained the rent decree, but surely his 
pecuniary interest is affected by the rent 
sale. It is on this principle that the Patna 
High Court has supported his right to apply 
for setting aside a rent sale: Lakhan 
Choudhury v. Bacha Lal Singh (4). In 
such case there is no attachment at all. In 
my judgment the correct principle for de- 
termining whether the applicant for setting 
aside the sale had acquired before the chal- 
lenged sale, a pecuniary interest in the 
property is to be gathered from the fol- 
lowing underlined passage in the judgment 


of Mookherjee, J. in Jogendra Nath Chate' 


terjee v. Monmatha Nath Ghosh (5), where 
he was considering the difference between 
an attachment before judgment and attach- 
ment in execution of a decree: 

“An attachment after decree on the other hand 
is an attachment made for the immediate purpose 
of carrying the decree in execution, and it pre- 


supposes an application on the part of the decree- 
holder to have his decree executed.” 


In that case the question was whether a 
person who had attached the property be- 
fore judgment, but had not got a decree 
could apply to set aside a sale, and it was 
answered in the negative. For drawing a 
contrast the case of an attachment in exe- 
cution of a decree was spoken of, but in 
my judgment, a decree-holder acquires a 
pecuniary interest in the property, the sale 
of which at the instance of another decree- 
holder he challenges, as soon as he has 
done a formal act, an act in Court, which 
indicates unequivocably that he wants that 

4) ATR 1930 Pat. 451; ka 
T 500: Ind. Rul. (1936) Pai, grt E EE 

(5) 170 WN 80;15 Ind. Cas. 668; 16 O L J 566. 
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property for the satisfaction of his decree. 
The act must be specific, in relation to 
that particular property and must not re- 
motely but proximately or immediately 
connect his intention to realize his dues out 
of that particular property. On this prin- 
ciple a person who has attached before 
judgment, but who has atthe date of the 
challenged sale, got no decree, would not be 
entitled to apply for setting aside the sale. A 
person who has obtained a decree for money, 
but has not applied for execution, would 
elso have not the right to apply on this 
principle, as he has not taken any action 
in Court to indicate that he looked to that 
particular property sold for satisfaction. 
The cases cited by the petitioner, namely, 
Sulemanji v. Pragji Kala 39 Ind. Cas. 932 
(6), and Rustomji v. Perozhaw (7), fall with- 
in this type. A person who has obtained 
a decree for money and has only applied 
for execution but has not applied for and 
obtained an order for attachment of the 
particular property may possibly be exclud- 
ed, but when a person has gone further 
and has taken effective and definite steps 
for proceeding against the particular pro- 
perty, which steps in normal course would 
lead tothe sale of the property in question 
for satisfaction of his decree, I think he 
would have the right to apply for setting 
aside the sale. Here such definite steps 
had been taken by opposite party No. 1: 
he asked for and obtained an order for 
attachment of the holding sold at the rent 
sale brought about at the instance of the 
landlord, the Secretary, of State fcr India 
in Council, before the rent sale. He had 
unequivocably manifested his intention to 
look to the said holding as a means of 
satisfying his decree and had done an act 
which cannot be said to connect remotely 
his intention to realize his decretal dues 
with the said holding. He had obtained an 
order from the Court which in its normal 
course, in the course of ministerial acts and 
proceedings only and without a further 
judicial order, would have placed the suit 
property in custodia legis as a prelimin- 
ary, necessary and immediate step for en- 
abling the satisfaction of his decree out of 
the same. 

If on this principle I hold that opposite 
party No. 1 had locus standi to apply under 
s. 174 (1), Tenancy Act, though the actual 
attachment was effected after the rent sale, 
Ido not consider that the case in Muttiah 


Oe Ind. Cas, 932; AI R 1917 Sind 33,105 L 
189. 
(7) A IR 1929 Sind 101. 
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Chetti v. Palaniappa Chetti, (8) or the 
cases in Sinnappan v. Arunachalam Pillai 
(9), and Nabadwip Chandra Das v. Lake 
Nath Roy (10), have any bearing upon the 
poirt that I have to decide. Those cases 
lay down that there is a distinction bet- 
ween an order for attachment and the act- 
ual attachment, and where the legislature 
has used the word attackment, as for in- 
stance in Art. 11, Sch. I, Limitation Act, and 
s. 64 of the Code, it means attachment and 
not the order in consequence of which the 
attachment is afterwards made, with the 
necessary corollary that the result of at- 
tachment indicated by the legislature would 
follow only when there is the attachment 
and not before. I accordingly hold that the 
right order has been passed by the Court 
of Appeal below, and this Rule must be dis- 
charged with costs to opposite party No. 1, 
hearing-fee 1 gold mohur. 

N. . Rule discharged. 

(8) 55 I A 256; 109 Ind. Cas. 626; A IR 1928P O 
139: 51 M349; 26 A L J 616; 320 W N 821; 480 L 
J 11; 28LW 1;50WN579; 55ML J 122; 30 Bom. 
LR 1353 (PO, 

(9) 42M 844; 53 Ind. Cas. £07; A I R1920 Mad. 
804; 37M LJ 375; (1919) M W N 678; 10 L W 391; 
26 M L T281 (P B). 

(10) 59 C 1176; 142 Ind. Cas. 452: A I R1933 Cal. 
212; 36 OW N 733; Ind. Rul. (1933) Cal; 293. 


LAHORE HIGH COURT 
Oivil Miscellaneous First Appeal No 9014 
of 1934 
January 13, 1936 
ADDISON AND ABDUL RABHRID, JJ. 

PUNJAB NATIONAL BANK, Lro., 

AMRITSAR -—PLAINTIFE—APPELLANT 
versus 

SHAMSHER SINGH AND ANOTHER 


— DREENDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 36—~ 
Execution—Civil Court, whether can grant in execu- 
tion farm of land belonging to judgment-debtor— 
Order making lease money payable by instalments 
—S. 86, whether applies—Failure of instalments— 
Balance orderedto be deposited in Court—No appeal 
Order becomes conclusive—Res judicata—Eazecution 
~— Constructive res judicata, applicability to execu- 
tion proceedings. 

A Civil Court is competent in execution proceed- 
ings to granta farm of the land of a judgment- 
debtor belonging toan agricultural tribe. If the 
Court in granting such a lease makes the lease 
money payable by instalments, it might be said that 
the Court had acted in an unwise or indiscreet 
manner by not demanding the entire lease money at 
once ; but it cannot be said that the Court had 
passed an order which it had no jurisdiction to 
pass. Provisions of s. 36, Civil Procedure Code, 
apply to the case and the Court can enforce pay- 
ment of the lease money by applying the provi- 
sions of the Code relating to execution of decrees. 
And where the Court, in the above instance, directs 
the lessee on failure to pay some instalments, to 
deposit the balance of the lease money in-Court, 


PUNJAB NATIONAL BANK, LPD, ve SHAMSHER sINGH (LAH) 


391 


and noappealis filed by the lessee against it, the 
order of the Court is conclusive ani binding so far 
as the lessee is concerned, Datar Kaur- v. Kam 
Rattan (1), followed. 

The principles of constructive res judicata are 
applicable to execution proceedings, 

C. Mis. F. A. against an order of the 
Senior  Sub-Judge, Gurdaspur, dated 
January 29, 1934. ; 

Mr. Har Gopal, for the Appellant. 

Mr. Nawal Kishore, for the Respondents. 


Abdul Rashid, J.—On August 4, 1921, 
the Punjab National Bank obtained a 
decree for Rs. 6,998-14-0, with costs and 
future interest at 6 per cent. per annum 
against one Shamsher Singh. On April 
21, 1925, the decree-holder applied for the 
execution of the decree after giving the 
judgment-debtor credit for various pay- 
ments that had been made till that date. 
On June 23, 1925, the office reported that 
the amount due to the decree-holder was 
Rs. 2,415-9-6. In execution of the decree, 
the decree-holder got the agricultural land 
belonging tothe judgment-debtor attach- 
ed. This land had been leased to Rachhpal 
Singh till Rabi, 1928. Rachhpal ‘Singh 
appeared in Court and agreed to take the 
land of the judgment-debtor on lease for 
a period of 13 years with effect from 
Kharif, 1928, and offered to pay the decretal 
amount by. 10 half-yearly instalments. On 
February 6, 1936, the executing Court 
granted Rachhpal Singh a lease of the 
land belonging to the judgment-debtor for 
a period of 13 years from Kharif 1928. 
Rachhpal Singh was ordered to deposit the 
decretal amount in Court within the first 
five years by 10 equal instalments payable 
at every Kharif and Rabi harvest. 

It appears that the report made by the 
office to the executing Court that only 
Rs. 2,615 9-6 were due from the judgment- 
debtor to the decree-holder on June 23, 
1925, was wrong. In fact, a much larger 
amount was‘due to the decree-holder on 
that day. Up to January 11, 1930, the 
decree holder was under the impression that 
Rachhpal Singh was liable forthe entire 
decretal amount while Rachhpal Singh was 
under the impression that he had to pay 
only Rs. 2,615-9-6 in 10 equal instalments. 
On March 8, 1930, Rachhpal Singh tled 
objections to -the effect that he was res- 
ponsible fcr payment of Rs. 2,615-9-6, only, 
that he had paid two instalments already, 
and that he was liable only for payment 
of eight further instalments. ‘he execu- 
ting Court (Mr. Muhammad Akbar, Senior 
Subordinate Judge) by its order, dated 
January 3, 1931, held that Rachhpal Singh, 
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, lessee, was liable to the decree-holder only: 
to the extent of Rs. 2,615-9-6 and that the 
remaining decretal amount was payable 
by the judgment-debtor. 
Rachhpal Singh. could not deduct from 
each instalment the amount of the Govern- 
ment land revenue paid for the land leased 


to him as he was liable to pay it besides- 


the amount of each instalment for which 
he was liable. On these findings, the.Court 
ordered Rachhpal Singh to deposit the sum 
of Rs. 2,615-9-6 in Court after deducting 
the amount that he had already deposited. 
Rachhpal Singh, lessee, not having carried 
out the order of the Court, passed on 
January 3, 1931, another application was 
made bythe decree-holder for the realisa- 
tion of the sum due from Rachhpal Singh. 
Mr. Abdul Rab, Senior Sub-Judge, Gur- 
daspur, has held that the amount due from 
the lessee could not-be recovered from 
him by means of execution proceedings, 
and that the only remedy open to the 
| decree-holder is to filea regular suit against; 
the lessee. Against this order, the Punjab 
National Bank has preferred an appeal to 
this Court, which has been referred to a 
Division Bench by the learned Judge before 
whom it came on for hearing. 

The learned Counsel for the appellant 
contended that by its order, dated January 
3, 1931, the executing’ Court had ordered 
the lessee to deposit the lease money in 
Court, and that as this order had not been 
carried out, the executing Court was entitled 
to apply the provisions of the Civil Pro- 
cedure Code relating to the execution of 
decrees to enforce payment of the balance 
of the lease money from Rachhpal Singh. 
Reference was made in. this connection to 
s. 36, Civil Procedure Code, which lays 
down that the provisions of the Code 
relating to the execution of decrees shall, 
so faras they are applicable, be deemed 
to apply to the execution of orders. It 
was further contended by the learned 
Younsel for the appellant that the Code 
was not exhaustive and that the Court had 
inherent powers to enforce its- own 
order by summary process. The farming 
of agricultural land in execution of adecree 
is authorised by s. 72, Civil Procedure Code, 
and it is almost invariably the case that 
the person who takes the land on lease 


is directed to deposit the lease money in- 


Court before: the Collector is asked to 
mutate the Jand in his favour. If the 
lessee fails to make the necessary deposit, 
no instructions are issued to the Collector 
to mutate the land in his name and the 
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land is farmed to some other person. “a 

It was contended by the learned Counsel. 
for the respondent that as there was no 
provision in the Code for granting a lease. 
of the land of the judgment-debtor in such 
a way as to- realise the lease money by- 
means of instalments, the order of thé 
Court sanctioning the farm on the condition — 
that the lease money shall be paid by 10: 
equal instalments was illegal and without. 
jurisdiction. It was urged that the pro« 
visions of s 36, Civil Procedure Code, were 
only applicable to those orders of the Court 
which were not illegal or ultra vires, and 
that s. 36, Civil Procedure Code, could not 
be availed of in enforcing the order of 
paying the lease money in 10 equal instal- 
ments. In our opinion, this contention is 
without force. It has been laid down in 
Datar Kaur v. Ram Rattan (1), that a Civil 
Court is competent in execution proceed- 
ings to grant a farm of the land of ajudg: 
ment-debtor belonging .to an agricultural 
tribe. If the Court in granting sach a 
lease makes the lease money payable by 
instalments, it might be said that the Court 
had acted in an unwise or indiscreet- 
manner by not demanding the entire “lease 
money at once; but it could not he said 
that the Court had passed an order which it 
had no jurisdiction to pass. In our opinion, 
therefore, the order of the Court, dated 
February 6, 1923, granting a lease of the 
judgment-debtor’s land for 13 years to 
Rachhpal Singh, the .Jease money payable 
by means of l0 equal instalments was not 
illegal or without jurisdiction. In these 
circumstances, the provisions of s. 36, Civil 
Procedure Code, would be applicable, and 
the Court could enforce payment of the 
lease money by applying the provisions of 
the Civil Procedure Code relating to the 
execution of decrees. 

As mentioned above, Rachhpal Singh, 
lessee, filed anumber of objections in the 
executing Court on March 8, 1930. At that 
time he did not file any objection to the 
effect that the executing Court had no 
jurisdiction to recover the balance of the 
lease money from him, and that this amount 
could only be recovered hy the decree- 
holder by a regular: suit. The principles 
of constructive res judicata are applicable 
to execution proceedings and as Rachhpal 
Singh did not then object to the juris- 
diction of the Court, he cannot after the 
passing of the order, dated January 3, 
1931, object to the jurisdiction of the 

(1) 1 Lah. 192; 58 Ind. Cas. 603; A I R 1920 Lah- 
456; 2 Lah, L J 333 (F_B), . k 


1937: 


executing Court so;far as the realisation 
of the balance of the lease money from 
him is concerned. . There is another way 
of looking at the matter. By its order 
dated January 3, 1931, the executing Court 
ordered Rachhpal Singh to deposit the 
balance of I 
Rachhpal Singh did not file any appeal 
against this order. The order of the execution 
Court directing him to deposit the money 
in Court must, therefore, be- regarded as 
conclusive and binding-so far as Rachhpal 
Singh is concerned. For the reasons given 
above, we accept this appeal, set aside 
the order of thé executing Court dated 
January 29, 1934, and hold that the balance. 
.of the lease money can be realised by- the: 
executing Court from. Rachhpal Singh in 
the execution. proceedings. The parties 

will bear their own costs in this appeal. 

Die 2 Appeal allowed. 
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—PLAINTIFF- RESPONDENT . 

Civil Procedure Code (Act V of 1908), O. XXII, 
r. 5— Question whether a person is or is not legal 
representative of deceased determined in proceedings 
under 0. XXII, r.5—Question, if can be re-agitated 
in separate suit. < 

The determination of. the question whether a 
certain ‘person is or is not the legal representative 
of a deceased party in a proceeding under O. XXII, 
1. 5 of the Code of Civil Procedure, does not operate 
as res judicata soas to preclude the same question 
from being re-agitated in a, separate suit. Jai 
Narain v. Ram Deol), overruled. [p. 397, col. 2] 

[Case-law discussed.] 4 

S. ©. A. against an order cf the Civil 
Judge, Partabgarh, dated April 13, 1934. ` 

Order of Reference toa 
Full Bench. 

Nanavutty and Smith, JJ.—(October 14, 
1936).—This is a defendants’ appeal against 
an appellate judgment and decree of the 
Court of the learned Subordinate Judge of 
Partabgarh upholding the judgment and 
decree of the Court of Munsif of Kunda at 
Partabgarh decreeing ihe plaintiff's suit 
with costs. This appeal -first came up for. 
hearing before a learned Single Judge of 
this Court, who, by his order dated April 22; 
1936, referred it toa Bench of two Judges 
under s. 14 (2) of the Oudh Courts Act. 
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The facts out of which this second appeal 


arises are briefly as follows:— ‘°° 

On April 20,1873, Basti’’Lal and others 
mortgaged their under-proprietary rights in 
plot No. 160-81 of the first regular’ settle- 
ment’ in’ village Golapur ‘to Ruchi Pasi. 
The superior proprietor, Talugdar of Amar- 
garh, obtained a decree against the under- 
proprietors, Basti Lal and others; and in. 
execution of the decree the undef-proprie- ° 
tary Tights of these persons were sold and 
purchased by the talugdar himself. Sub- 
sequently the Amargarh estate came under 
the management of the Court of Wards and 
on December’.23, 1903, the Court of Wards 
in charge of the Amargarh estate sold. 
village Golapur to Rai Krishna’ Prasad 
Singh Talugdar ot Bhadri, who by his will 
gave this village Golapur to the plaintiff. 
Before the filing of the present suit, the 
plaintiff's father, Rai Krishna Prasad Singh, 
brought a snit on January 16, 1920, for 
redemption of the morigage in favour of 
Ruchi Pasi.. The case was fixed for hear- 
ing cn April 20,1920. The suit was dis- 
missed on the same day for default under 
O. IX, r. 8 ofthe Code of Civil Procedure- 
(see Ex. C-1). Babu Tirlochan. Prasad 
Singh, the plaintiff of the present suit, 
applied for substitution of his. name in 
place of his deceased father Rai Krishna 
Prasad Singh on August 20, 1920. This 
application was dismissed on December 18, 
1920. An appeal was filed before the 
District Judge, but it was also dismissed, 
and in second appeal the Judicial Commis- 
sioner, on November 22, 1922, dismissed the 
appeal of Babu Tirlochan Prasad and con- 
firmed the order dismissing the plaintiff's 
application for substitution of his name in 
Place of his deceased father Rai Krishna 
Prasad Singh. Subsequently on April 18, 
1933, the present suit was filed by the. 
plaintiff Bubu Tirlochan Prasad Singh for 
redemption of the mortgage-deed dated 
April 20, 1873, executed by Sheopaltan Lal, 
Basti Lal, Buddhu Lal and Ganpat Lal in 
favour of Ruchi Pasi. The plaintiff in his 
plaint alleged that his father had sued for 
redemption, but owing to a legal flaw, he 
withdrew his suit on December 19, 1919, 
with permission to file afresh suit. This 
allegation of the plaintiff is categorically 
denied by the defendants, who ‘alleged that 
the father of the plaintiff fileda suit on 
January 16, 1920, against the defendants 
and other heirs of Ruchi Pasi for redemption 
of the mortgage in suit, which was dismissed 
on April 20,1920, in the presence of the 
defendants and in the absence of the 
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plaintif, and that that order of dismissal is 
a bar to the filing of the present suit. T 
would appear that the plaintif in his 
plaint refers to the previous suit for redemp- 

.tion filed by his father (Suit No. 253 of 
1919) which Rai Krishna Prasad Singh 
withdrew with liberty to bring a fresh suit 
on December 19, 1919, because of certain 
legal defects (see Ex. 16). Subsequently 
the plaintiff's father filed a fresh suit on 
January 16, 1920, and that suit was dis- 
missed for default under O. IX, r. 8, Oivil 
Procedure Code, on April 20, 1920 (see 
Ex. O1). Upon the pleadings of the 
parties the learned Munsif in the present 
suit framed the following issues:— 

1. Is the plaintiff successor-in-title of the 
mortgagors as alleged ? 

2. Ys the mortgage-deed in question 
genuine ? 

3. Is the present suit barred as pleaded ? 

4. On payment of what amount is the 
plaintiff entitled to redeem ? 

The learned Munsif answered the first 
three issues in favour of the plaintiff, and 
he accordingly decreed the plaintiff's suit 
for redemption on payment of Rs. 72-6. 
The defendants appealed, and in appeal the 
learned Subordinate Judge held that the 
present suit of the plaintiff was not barred 
by O. XXI, r. 9, Civil Procedure Code. He 
accordingly dismissed the appeal of the 
defendants, and confirmed tne judgment 
and decree of the trial Court. 

The defendants have come up in second 
appeal to this Court and two contentions 
have been principally advanced before us. 
The first is as tothe effect of the suit for 
redemption brought in 1920, which was dis- 
missed for default, and the second is as to 
whether the sale certificate (Ex. 3) does 
transfer to the plaintiff the equity of re- 
demption of the mortgage in suit or not. 

As to the first point, reliance has been 
placed upon aruling of this Court reported 
jn Jai Narain v. Ram Deo, I. L. R. 8 
Lucknow 477(1)in which it was held that 
where it has been decided in a proceeding 
under O. XXII, r. 5, of the Code of Civil 
Procedure that a certain person was, or was 
not, the legal representative of the deceased 
party, the decision operated as res judicata 
and the same question could not be re- 
agitated in a separate suit. This ruling 
follows a ruling of the Allahabad High 
Court reported in Raj Bahadur v. Narain 
Prasad, J. L. R. 48 All. 422 (2) in which it 

(1) 8 Luck 477; 146 Ind. Cas. 978; 100 W N 179; 
AIR 1933 Oudh 207; 6 R N 29. 

(2) 48 A 422; 94 Ind. Cas. 157; 24 A L J 546, ATR 
1926 All. 439, : 


TALIM v. TIRLOOHAN PRASAD stINcH (OUDH) 


16610 


was held that where it has once been 
decided in a proceeding under O. XXII; 
x. 5, of the Code of Civil Procedure that a 
eertain person was or was not the legal 
representative of the deceased party, the 
same question could not be re-agitated in a 
separate suit. 

On the other hand, the learned Counsel 
for the plaintiff-respondent relies upon a 
ruling of the Bombay High Court reported 
in Shridhar Sadha, Powar v. Ganu Mahadu 
Kavade, I. L.R 52 Bom. 111 (3) in which 
it was held that the dismissal of a redemp- 
tion suit for default did not bar a second 
suit for redemption. He also relied upon 
a ruling of the Lahore High Court reported 
in Chiragh Din v. Dilawar Khan, 154 Ind. > 
Cas. 985 (4) in which the late learned Chief 
Justice of the Lahore High Court, Sir 
Shadi Lal, and Abdul Qadir, J. have held 
that a decision in proceedings under 
O. XXII, r. 5, Civili Proéedure Code, that a 
certain person was, or was not a legal 
representative of the deGeased, did not bar 
the re-agitating of the same question ina 
gepirate suit, and that the rule of res 
judicata did not apply in suchacase. He 
also relied upon a Bench decision of the 
Allahabad High Court decided by Sir John 


` Stanley, C. J, and Sir William Burkit, J., 


in Parsotam Rao v. Janki Bai, I. L. R. 28 
All. 109 (5), in which it was held that the 
appointment of a legal representative ofa 
deceased plaintiff was not a determination 
of any issue which was properiy raised in 
the suit, and was, therefore, not res judicata. 
He further referred to a Bench ruling of the 
Madras High Court reported in Pakki v. 
Pathumma, 20 Ind. Cas. 950 (6), in which it 
was held that the question whether a person 
should be admitted as the legal represent- 
alive of the deceased plaintiff to continue a 
suit could not be regarded as cne of the 
questions arising fer decision in the suit 
itself, and that that was really a matter. 
collateral to the suit, and one that had to be 
decided before the suit itself was proceeded 
with, and that the Civil Procedure Code did 
not provide for an appeal against the order 
dsciding the question and that, therefore, 
the matter was not res judicata by reason 
Gi any previous order declaring the plaint- 
ifis as legal representatives of the deceased 
plaintiffs. Hehas also referred to a deci. 

(3) 52 B 111; 108 Ind. Cas, 22; 30Bom.L R 34; IL 


T 40 B 34 and 79; AI R 1928 Bom. 67. 
(4) 154 Ind. Cas. 985; A I R 1934 Lah. 465; 7 RL 
19 


(5) 28 A 109. 
6) 20 Ind. Gas. 950; (1913)M W N 673: 25 MLJ 
279; 14M L T 176 i 


1937 


sion of the late Court of the Judicial Com- 
missioner of Nagpur in Laxmi v. Ganpat, 
62 Ind. Cas. 303 (7), in which it was held 
that an order rejecting a husband's claim 
to be the legal representative of his wife 
did not amount toadecree, and did not 
operate as res judicata so as to bar a suit 
fora declaration that he was the legal 
representative of the deceased. In this 
case the learned Additional Judicial 
Commissioner of Nagpur expressed himself 
as follows: — | 

“The object of r.5, O. XXII, seems to be merely 
to take away the option and compel the Court to 
decide the question itself, The rule does not lay 
down that the Court has exclusive jurisdiction to 
determine it and that no other Court can try and 
decide the question when brought before it in a 
regular suit so asto affect its decision. If the view 
is accepted that the decision of the Court before 
which the question arises is not a decree, it would 
be incompatibls with that view to hold that its 
jurisdiction to try the question is exclusive, for the 
result would be to give the decision an absolute 
finality, both right of appeal and remedy ina regular 
suit having been taken away, a thing which it would 
not be reasonable to suppose that the law con- 
templated,” 


Reliance was also placed on behalf of the 
plainiiff-respondent on a ruling of the 
Lahore High Court reported in Ram Sarup 
v. Mott Ram, I. L. R. 1 Lahore 493 (8), in 
which it was beld thatthe Code of Civil 
Precedure provided no appeal from an 
order dismissing the application of a person 
to be krought on the record as the legal 
representative of the deceased plaintiff, and 
that such. an order did not amount toa 
decree as defined in the Code of Civil 
Procedure. It was further held that an 
order of abatement of a suit amounted toa 
decree, but that as the plaintiff in the suit 
before the Lahore High Court had not been 
a party to the first suit which had abated, 
he had no status to appeal from the decree 
declaring thatthe suit had abated, and, 
‘therefore, that suit was not a bar to the 
filing of the present suit. We have care- 
fully considered the rulings cited ‘by the 
learned Counsel of both parties on this 
point, and asthereis a clear conflict of 
authorities on this point, and as doubt has 
been cast upon the correctness of the 
decision in Jai Narain v. Ram Deo, I. L. R. 
& Lucknow 477 (1), we think it proper 
under the provisions of s. 14 (1) of the 
Oudh Courts Act, to referthe following 
question for the decision of a Full Bench:— 

“Does the determination of the question whether 
a certain person is or is not the legal representative 
of a deceased party ina proceeding under O. XXII, 

(7) 62 Ind. Cas. 303;17 N L R45 


Cb) 1 Lah. 493; 57 Ind. Cas. 137; AI R 1920 Lah. 8; 
12 P W R 1920; 2 Lah, L J 738. 


PALIM v. TIRLOOHAN PRASAD SINGH (OUDH) 


< 4 
393 
r. 5, Civil Procedure Code, operate as |res judicata so 
asto preclude the same question {from being re- 
agitated in a separate suit? Does the ruling 
reported in Jai Narain v. Ram Deo, I. L, R,B 
Lucknow, 477 (1), lay down the law correctly?” 

Mr. Ghulam Imam, for the Appellants. 

Messrs. M. Wasim and Ali Hasan, for the 
Respondent. 

Judgment. —The facts of this case have 
been fully set forth in the order of reference 
dated October 14, 1936, made! by the Divi- 
sional Bench and need not beirecapitulated 
here. The question for determination that 
has been formulated by the Divisional 
Bench runs as follows:— 

“Does the determination ofthe question whether 
a certain person, isor isnot the legal representative 
of a deceased party in a proceeding under O. XXII, 





`r. 5, Civil Procedure Code operate! as res judicata 


soas to preclude the same question from being 
reagitated in a separate suit? Does the ruling 
reported in Jai Narain v. Ram Deo, I. L. R. 8 
Lucknow, p. 477 (L, lay down the law correctly?” 
We have heard the learned Counsel of 

both parties at length and in our opinion 
the answer to the question under reference 
ought to be in the negative On behalf of 
the defendants-appellants, reliance hag 
been placed upon the rulings reported in 
Jai Narain v. Ram Deo, 1. L.iR. 8 Lucknow 
p. 477 (1),. Raj Bahadur v. Narain Prasad, 
I. L. R. 48 Allahabad 422 (2)! and Rampal 
Singh v. Abdul Hamid, A. I. R. 1925 Oudh 
362 (9). The last ruling isa Full Bench 
decision of this Court, but the; question that 
fell to be decided in that case was different 
from what has been referred for decision to - 
this Full Bench. The question decided in 
that Full Bench case was:— | f 


“Was the order of abatement passed in this case 
appealable ?” 


The Full Bench decision in that case is 
therefore, not relevant for the right 
determination of the question that falls to 
be decided in the present case. The learned 
Counsel for tke defendents-appellants has 
relied upon the view of Wazir Hasan, J., 
as expressed in that case. | Wazir Hasan, 
J. was of opinion that “matters in con- 
troversy in the suit” are not merely matters 
which arise on the face of the plaint as at 
brst presented, but may include matters 
which are of vital importance between the 
parties, but which may come to arise and 
in respect of which the parties may be at 
controversy ata subsequent! stage of the 
case and that the question whether aright 
to sue survives or not within; the meaning 
ofr. 1,0. XXL, Civil Procedure Code, is 
such a matter. He was further of opinion 
that whether a person is a legal represent- 

(9) A I R 1928 Oudh 362; 110 Ind. Cas. 826; 5 O W 
N 633 (F B). ; 
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i vr è apt 
ative or not is again a question which may’ 
be a matter in controversy in the suit if 
his status as such is disputed. The 
question whether a certain. person. is, 
or is not -the legal representative of a 
deceased party in a proceeding under 
©. XXII, r. 5, Civil Procedure Oode, was not 
however the question in issue in that case, 
and; therefore, the observations of Wazir 
Hasan, J. relied upon by the learned 
Counsel for the defendants-appellants in 
the Full Bench ruling cited above are 
mere obiler dicta, which no doubt are 
entitled to weight, but are not binding 
upon us. The decision of the question 
under O. XXII, r. 5, Civil Procedure Code, 
whether a certain person is, or-is not the 
legal representative of a deceased plaintiff 
or of a deceased defendant is not an issue 
arising in the case, but is a matter which 
falls to be decided, at a preliminary stage 
before the matters in issue in the case 
can be decided. The Bench decision of 
this Court in Jai Narain v. Ram Deo, 
l. L. R. 8 Lucknow, 477 (1) followed a deci- 
sion of the Allahabad High Court reported 
in Raj Bahudur v. Narain Prasad, I. L. R. 
48 All. 422 (2). That decision dissented 
from an earlier decision of the same Court 
reported in Parsutam Rao v. Janki Bui, 
I. L. R. 28 All. 109 (5)., In that case, Stanley, 
©. J. and Burkitt, J. expressed themselves as 
follows: — 
= t Section 367, Civil Procedure Code (the same as 
O. XXII, r. 5, of the present Code of Civil Procedure) 

‘ empowers the Court in a case where a dispute arises 
asto who isthe legal representative of a deceased 
plaintiff, to eppointa- legal representative for the 
purpose of prosecuting the suit, but the appointment 
of such legal representative is not a determination of 
any issue which is properly raised inthe suit; and 

articularly a vital issus such as the one to which we 
haye referred.” 

The Allahabad High Court in a recent 
Bench decision reported in Antu Rai v. 
Ram Kinker Rai, 1936 A. L. J., 622 (10), 
hes dissented from the ruling reported in 
Raj Bahadur v. Narain Prasad, I. L. R. 48 
All, 422 (2) and has followed the earlier 
decision reported in Parsotam Rao v. Janki 
Bai, I. L. R. 28 All., 109 (5), and has held 
that O. KA, r.5 of the Code of Oivil 
Procedure provides a summary procedure 
for appointing a person to be the legal re- 
presentative of the deceased party for the 
purpose of prosecuting the suit and. the 
order appointing the legal representative 
does not operate as a final determina- 
tion of the representative character of 
the person appointed, that is to say, 

(10) (1936) A L J 622; 163 Ind. Qas. 283; A I R1936 
All. 412; 9 R A 1; 1936 A L R 556, 
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it does not operate as ves judicata: 

The most recent expression .of opinion of 
the Allahabad High Court namely that an 
order under O. XXII, r.5 of the Code of 
Civil Procedure, does not .operate as res 
judicata is supported .by .various decisions 
of other High Courts. In .Ram Sarup v 
Moti Ram, I. L. R.1 Lahore 493 (8), it was 
held that. the present Code of Civil Proce- 
dure provides no appeal from an order dis- 
missing the application of a person to be 
brought on the record.asthe legal repre- 
sentative of a deceased plaintiff and that: 
such an order is not a decree. In Pakkai v. 
Paithumma, (1913) Madras Weekly Notes 673 
(6), it was held that os | 

“the question whether a person should be admitted 
as the legal representative of a deceased plaintiff to 
continue a suit cannot be regarded as one of the 
questions arising for decision in the suit itself, and | 
that it is really a matter collateral to the suit and 
one that has to be decided before the suit itself can be 
proceeded with”, | 

The same view was expressed by the 
Bombay High Court in Bala Bai v. Ganesh, 
IL. R. 27 Bom. 162 (11). A Full Bench 
ruling of the Madras High Cours reported 
in Venkatakrishna Reddi v. Krishna Reddiy. 
I. L. R.49 Mad. 450(12), lays down that no 
appeal lies against an order under O. XXIM, 
T. 5 of the Code of Civil Procedure, dismiss- 
ing the application of a person to be 
brought on the record asthe legal repre- 
sentative of a deceased plaintiff even when 
there is norival claimant to be brought on 
the record as the Jegal representative. In 
this Full Bench decision the ruling reported: 
in Ayya Mudali Velan v. Veerayee, I. L. R, 
43 Mad. 812 (13) was overruled, It was. 
heid that an order under r. 5 of O. XXU of 
the Code of Civil Procedure, is not such an 
order a3 falls within the. list of orders given 
under O. XLII, r. 1, Civil Procedure Code, 
from which appeals Jie to a higher tribunal. 
Order XLIII, r. 1, Civil Procedure Code, does 
provide for un appeal against an order 
passed under O. XXU, rr. 9. and 10, but not 
against orders made under any other rules 
in that Order. Itis, therefore,. clear that 
tue Code expressly excludes an order under 
O XXII, r. 5, Civil Procedure Code, from 
being appealed against an order. In Raoji 
Bhikaji Kondkar v. Anant Laxman 
Kondkar, I. L. R. 42 Bombay 535 (14). it 
was held by Sir Stanley Batchelor, Acting 

(11) 27 B 162. 

g2) 49 M 450; 95 Ind. Cas, 489; 50 M L J 485; AIR 
1926 Mad. 586; (1926) M W N 436; 24 L W 25. 

(13) 43 M 812; 53 Ind. Cas. 493;-43 M812; (1920 M 
W N 476; 12 L W 188; 39 M LJ 218; A I R 1920 
Mad. 424. 

(14) 42 B 535; 46 Ind, Cas. 750; 20 Bom. L R 671; 
AIR 1918 Bom. 175, 
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Chief Justice and Shah, Je, that in a partition 
suit the Court was bound under O. XXII, 
r. 5, Civil Proéédure Code,. to make- an 
inquiry as to who were the heirs of the 
widow who was the plaintiff in that case, and 
that there was no necessity to` bring a 
separate suit, as. when the plaintiff died, “the 
cause of acticn survived to her. heirs and 
her heirs had to be brought on the record. 
` In Dumi Chand v. Arja | Nand, I. L. R.-37 
All. 272 (15) “it was Held -by Mr. Justice 
Chamier and Mr. Justice Piggott that an 
crder dismissing an: application of ‘the 
applicant to be ‘brought on the record as a 
plaintiff is not a decree and no appeallies 
against such an order. In Chiragh Din v. 
Dilawar Khan, 154 Ind. Cas. 985 (8, Sir 
Shadi Lal, C. J. and Abdul. Qadir, J. held 
that a decision in a proceeding under 
O. XXII, r. 5 of the Code of Civil Procedure, 
that a certain person was, or was not.a 
legal representative „of the deceased, did 
not bar the reagitating of the same question 
ina separate suit and that the rule of res 
judicata did not apply. In this ĉase it was 
held that thereis no doubt that an order 
under O. XXII, r. 5, Civil Procedure Code, 
was not appealable under the present Code 
and that wasa very sirong argument in 
favour of the. contention that the decision 
in a proceeding “under O. KAI, r. 5, Civil 
Prozedure Code, that a certain. _ person was 
‘or was “not à legal representative of the 
decéased did pot operate as res judicata. 
In Pakki v::Pathumma, ` 20 Ind. ‘Cas, 950 (6), 
: Bir Ralph Beiison ` and Sundara Aiyyar, JJ. 
of ‘the’ Madras High Court held that tke 
question’ “whether a ‘person. should be 
admitted as the legal representative ofa 
deceased plaintiff to continue a suit could 
not be regarded as one. of ‘the questions 
arising for the decision in the suit itself 
and that it was réally a matter collateral to 
the suit. and cné that had to be decided 
before the suit itself could be. proceeded 
with and that thè Civil’ Procedure Code did 
not provide for an appeal against an order 
deciding the question. ` It was held that the 
plea of the second defendant was not res 
judicata by reason of the order in the prior 
‘suit declaring the ‘plaintiffs as the legal 
‘representatives of Kanhamed. In Laxmi 
"v, Ganpat, 62 Ind. Cas., 303 (7) it was held 
by the late Court cf the Judicial Commis- 
Bioner of Nagpur that an order rejecting a 
husband's claim to be the legai represent- 
‘ative of his wife did | not amount to a decree 


‘and did not operate ag res ‘judicata. BO asto. 


“bar a suit for deélaration that hé was the 
(15) 37 A 272;28 nd, Qas. 687; 13 A LJ 381, 
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“legal representative of the doce In 
this case the learned Additional Judicial 
‘Commissioner of Nagpur expressed himself 
as follows: — 
“The object of r.5,O, XXII, seems!to be merely to 
take away the option and compel the Cuurt to decide 
the question itself The rule does| not lay down 
that the Court has exclusive (jurisdiction to 
-determine it. and. that no other Court .can try and 
decide the question when brought before it ina 
regular suit so as to affect its decision. If the view 
is accepted’ that the decision of the Court before 
which the question arises is not a decres, it would be 
incompatible with that view to hold that its jurisdic- 
‘tion to try the ‘question is exclusive, for the result 
would be to give the decision: an ibsolute finality, 
both right of appeal and remedy hi regular suit 
having been taken away,—a thing which it-would 
not be reasonable to suppose that the law con- 
templates.” , É 
After a-careful consideration of the case 
law. cn the subject and thejtrend of au- 
thorities in the various High Courts, we are 
‘clearly of opinion that the answer -to the 
question referred to the Full | Bench should 
be inthe negative, and we hold that tke 
‘determination of the question whether a 
certain ‘person is, or is not|the legal re- 
presentative of a deceased party in a pro- 
ceeding under O.XXII, r. 5 of the Code of 
‘Civil Procedure, does not cperate as res 
judicata so as to preclude’ the same question 
‘from being re-agitatedin a separate “suit, 


= st iS 





and me decide, that the ruling reported in 


Jai Narain v. Ram Ded, I. L. R. 8 Lucknow, 
477 (1), does not lay down’ the correct law om 
the subject. ` 

The reference is answered accordingly. 


D `.. Reference answered. 


LAHORE HIGH COURT 
_- First Civil Appeal No. 675. of 1933 
LT March 10, 1936 
COLDSTREAM AND BHIDE, JJ. 
-ALBEL SINGH AND ongks - Osyeonirs — 
APPELLANTS 
. versus . 
‘NARALN DASS—PETITIONER AND OTHERS— 
; Pro forma RESPONDENTS:—RESPONDENTS. 
Sikh Gurdwaras Act “(VIII of 1925), ss. 8, 
16 (2) (Gii)—Any. hereditary office holder, if can 
‘present petition—Office devolving before J anuary, 1920, 
saccording to hereditary -right or . by nomination— 
Person becoming mahant, whether holder of heredi- 
tary office—Held on facts that dharmasala was not 








„Sikh Gurdwara within s, 16, 


Any hereditary office-holder ‘can present à petition 
under s, 8, Sikh Gurdwaras Adi. He need not 
be either a past or present office-holder. [p. 398, 
col, 2] ` 

KA the office of mahant devolved before J anuary 
EN 1920 according to hereditary‘ right or by nomina- 
“tion ‘by the- office-holder for the time being, a person 
who shimgelf;. became, mahant as the chela of his 
guru, isthe holder of the hereditary office of mahant 
of the institution. [p. 400, col, 1] 
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Held, on facts that the mere fact that lately the 
worship in the institution has been Sikh alone, will 
not make the dharmasala a Sikh Gurdwara within 
the meaning of s. 16, Sikh Gurdwaras Act, where 
the institution was originally a dharmasala, found- 
ed as a private property of the Udasi fraternity. [p 
400, cul, 1.) i 

F.C. A. from the decree of the Bikh 
Gurdwara Tribunal, Lahore, dated Janu- 
ary 16, 1933. 

Messrs. Gurcharan Singh and Charan 
Singh, for the Appellants. 

Pandit Nanak Chand and Mr. Yashpal 
Gandhi, for the Respondent (Petitioner). 


Coldstream, J.—The dispute in this 
case relates to a dharmasala, a religious 
and charitable institution, in the village 
Isewal in the Ludhiana District, which 
was claimed to be a Sikh Gurdwara in a 
petition submitted to the Local Govern- 
ment under the provisions of s. 7, Sikh 
Gurdwaras Act. The petition was published 
on May 10, 1929, and on July 13, 1929, 
Narain Das, the present respondent, pre- 
‘sented a petition under s. 8 of the Act 
denying that the dharmasala was a Sikh 
institution. Narain Das described himself 
as mahant. Narain Das’s petition was 
resisted by the Sikhs who had presented 
` the petition under s. 7 on the grounds 
that Narain Das was not the chela of the 
‘previous mahant of the institution, Dharm 
Das, and not being a hereditary office- 
holder was not competent “to present “a 
petition under s. 8. It was also contend- 
‘ed that the dharmasala was not an Udasi 
dera as asserted by Narain Das, but was 
a Sikh institution which had come into 
existence about 21 years previously, that 
is to say, -about 1911, when it was found- 
ed forthe use of the villagers. The peti- 
tion under s. 8 was duly forwarded to 
the Sikh Gurdwaras Tribunal for disposal. 
The Tribunal struck two issues: 

1. Whether the petitioner is a heredi- 
tary office-holder and has the right to 
present this petition? 2. Whether the 
‘dharmasala in dispute isa Sikh Gurdwara 
within the meaning of s. 16 (2) (iii) of 
the’ Act? 

The President and Members of the 
‘Tribunal came to a unanimous conclusion 
‘that the dharniasala was not a Sikh Gurd- 
wara, and holding that in view of this 
finding issue No. 1 did not require deci- 
sion, granted Narain Das the declaration 
‘which he sought. Against this judgment 
some of the Sikhs responsible for the peti- 
tion under s. 7 appealed to this Court. 
When the appeal came before Monroe and 
Rangi Lal, JJ., the point was taken for 


w 


p 4 


Aipat SINGH v. Narain bass (LAH) 


ids 16 
the appellants that the Tribunal ought not 
to have decided the case. without a find- 
ing on the issue whether the petitioner was 
a hereditary office-holder, and it was sug- 
gested that the objectors had not been 
given a proper opportunity to produce evi- 
dence to rebut the prima facie case es- 
tablished by the evidence put forward by 
the petitioner. The learned Judges found 
that the objection was technically correct 
and remanded the case to the Tribunal 
for a decision on issue No. 1, stating in 
their order that the: parties would be at 
liberty to produce further evidence. 

The Tribunal after hearing some evi- 
dence on both sides decided by a majority 


(Sardar Man Singh dissenting) that the 


petitioner was a hereditary office-holder 
entitled tosubmit a petition under s, 8. 
Sardar Man Singh's: decision was that as 
the petitioner had come into office after 
the commencement of the Act, he could be 
neither a present office-holder nor a past 
office-holder and, therefore, could not be 
a hereditary office-holder. ‘The appeal is 
now before us for decision and we have 
heard Counsel and been taken through the 
whole of the evidence. It is not disputed 


that the first mahant was Mast Ram, who, . 


it appears, built the dharmasala at Isewal. 
He was the mahant ofa larger institution 
at Pamal, a village, a few miles distant, 


and tha dharmasala at Isewal was admit- . 


tedly an off-shoot of the institution at Pamal. 
From 'the' time of Mast Ram onwards, the 
mahants have all been Udasi Sadhs. When 


the first inquiry was made into the, nature ` 


of the muaji attached tothe institution in 
1851, the mahant was Puran Das, chela of 
Mast Ram, and it was stated by the lam- 
bardar of the time that the muafi would 


devolve upon the chela of the muajidar . 


who had succeeded to the gaddi or mahant- 
up Mast Ram had another chela, Prem 
as 


who resided at the dharmasala at . 


Isewal, but he did not claim the mua/fi, . 


which remained with Puran Das. At the 
enquiry made in 1881 the mahant was 
Brahm Das, chela of Prem Das. 
statement it appears that for some time 
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From his . 


one Ram Saran Das had been in possession ` 


of the Isewal property. 
Prem Das took possession of the land, but 
Puran Das remained as mahant and was 
recorded as owner of the muafi. Puran 
Das died about 1873. After his death the 
land was recorded as the property of Kotu 
Ram, chela of Puran Das. ‘Brahm Das was 
absent at this time, but when he returned 
Kotu Ram, the chela of Puran Das, ap- 


After his death - 
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pointed Brahm Das as the mahant and 
left the office. When Brahm Das died ke 
was succeeded as mahant by Sarup Das, 
his chela. Sarup Das died in or about 
1919 and was succeeded by his chela 
Dharm Das who, on his death in 1929, was 
succeeded by Narain Das, the petitioner in 
this case. : 

The evidence relating to the devolution 
of the office of mahant has been referred 
toin sufficient detail in the order of the 
Tribunal on remand, dated June 15, 1935, 
and it isnot necessary to describe it fully 
here. It has never been disputed that 
Narain Das was mahant at the time he pre- 
sented his petition. The contentions urged 
before us on behalf of the appellants are 
that Narain Das has not proved exactly at 
what time orin what manner he was ap- 
pointed mahant, that both he and Sarup Das 
became mahants not because they are 
chelas of the mahants who preceded them; 
but because they were appointed by the 
village proprietary body and that (as held 
by Sardar Man Singh) Narain Das, not be- 
ing a present office-holder or a past office- 
holder cannot be an office-holder at all for 
the purpose of the Sikh Gurdwaras Act. 
It is proved by the admissions ‘of the ap- 
pellants’ own witnesses that Narain Das 
was the mahant of the institulion in succes- 
sion toDharm Das. Lakha Singh, O. W. 
No. 1, when cross-examined, stared that 
mahant Narain Das was the chela- of 
Dharm Das, who was the mahant before him 
and that the succession to the office of a 
mahani in this institution had been from 
guru to chela, although the appointment 
had been by the village panchayat. Albel’ 
Singh, O. W. No. 4, one of the peti- 
tioners under s. 7, stated that Narain Das 
had been appointed servitor of the dharma- 
sala because Dharm Das had told the vil- 
lagers that he could not serve the institu- 
tion and because.he had the right to succeed 


Dharm Das as chela and was thought fit’ 


for the appointment by the villagers.. 
Narain Das’s own statement is that he was 


appointed by the fraternity, being a chela’ 


of Dharm Das and having been nominat- 
ed as his successor by a will executed 
by Dharm Das on December 18, 1925. This 
will is a registered document (P. W, 
No. 10/1) and nominates Narain Das 
as heir to all of Dharm Das’s property in- 
cluding the dera. It was registered on 
the date it was executed, and two of the 
lambardars of the village were present at 
the time of the registration. ` 

Qounsel for the appellants argues that 
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the evidence of the succession after the 
death of Mast Ram does not show that tre 
succession has always been from guru to 
chela because it does not prove who exact- 
ly Ram Seran Das was and because Prem 
Das was nota chelaof Ram Saran Das 
and Brahm Das was not a chela of Koiu 
Ram. The history of the mahant-ship 
given above shows that the mahants of the 
institution at Isewal belonged to the fra- 
ternity who owned the parent institution at 
Pamal. Itis clear that Brahm Das succeed- 
ed asthe chela of Prem Das, who was a 
chela of Mast Ram. Ram Saran Das was in 
charge for some time, apparently during the 
time of Mast Ram, but in the pedigree 
table of tha mahants incorporated in the 
land revenne records of 1882, Ram Saran 
Das is not shown at all. There Mast Ram 
is shown as having two chelas, Prem Das 
and.Puran Das, and Prem Das is shown as 
the guru of Brahm Das. Below the name 
of Kotu Ram, whois recorded as the chela 
of Puran Daa, there is a note that he owns 
no land in Isewal but is a proprietor in 
Pamal. The evidence proves beyond any 
reasonable doubt that the oifice of mahant 
of this institution has since its foundation 
devolved from guru to chela by hereditary 
right or nomination by the mahant for the 
time being. It is to be observed, moreover, 
that when the case was being tried by the 
Tribunal it was never disputed that in this 
institution the succession had always been 
from guru to chela. 

As regards the contention that Sarup Das 
and Dharm Das were appointed by ths 
Sikhs of the village, I agree with the con- 
clusion of she President and both members 


‘of the Tribunal that this isnot proved. The 


appellants rely in this connection principal- 
ly upon the documents O. W. No. 1]/L and 
O. W. No. 14/1. The President and one 
member of the Tribunal have rejected 
these documents as fabrications and the 
other member, Sardar Man Singh, does 
not regard them as reliable evidence. 
There is no doubt at all that Sarup 
Das succeeded Brahm Das as his chela 
and was himself succeeded by his chela 
Dharm Das. I see no force in the argument 
adopted br Sardar Man Singh that Narain 
Das was incompetent to present the petition 
because he was neither a past office holder 
nor a present office-holder. The definitions 
of present and past office-holders, [s. 2 
(4) (v) and (vi), Sikh Gurdwaras Act] were, 
necessary for the purpose of the provisions 
relating to application by dismissed office- 
holders for compensation for unlawful res 


400 
moval (see ss. Gand 11] of the Act). Only 
present and past hereditary office-holders 
can’ apply for compensation. But s. 8 
provides that any hereditary office-holder 
may presenta petiticn under that section. 
A ‘hereditary’ office means an office the 
succession to which before January -l, 
1920, devolved according -to hereditary 
right or by nomination by the office-holder 
for the time being. As the office of mahani 
in this case devolved before January 1, 
1920, according to hereditary right or by 
nomination by the  office-holder for the 
time being, Narain’ Das, who himself be- 
came mahant asthe chela of his guru, is 
the holder of the hereditary office of mahant 
of this institution. 

Itremains to consider whether- the Tri- 
bunal’s decision, that the dharmasala at 
Isewal is not a Sikh Gurdwara, is incorrect. 
Before us the appellants’ Counsel-began by 
stating that the appellants’ case was that 
the institution came into being for the 
first time in 1880, ihat being’the time when 
the dharmasala at “Isewal was -placed 
definitely under a mahantwho was not the 
mahant ofthe parent institution, at-Pamul. 
This parent institution, Counsel admits, was 
an Udasi dera and so also admits was 
the dharmasala at Isewal to’ begin with. 
Counsel further admits that before 1880 
the dharmasala was not a public institution 
at all but was the private’ property of- the 
Udasi fraternity who “ managed it. This 
was not, however. the case ‘set up by the 
appellants before the Tribunal. -When the 
trial operied Sardar Gurcharan Singh, who 
represented the’ objectors, Stated that- the 
institution was established about: 22 years 
before by the Sikh’ proprietors of the vil- 
lage for the purpose of public worship of 
the Granth Sahib, andthe evidence pro- 
duced by the objectors was directed towards 
proving that the present 
founded about 1911 when the Sikhs of the 
village re-built the kacha dharmasala mak- 
ing it a pacca building. `` Eh. < 
“Now there isno evidence that when the 
Sikhs re-built the dharmasala they establish- 
ed a new institution. The dharmasala 
continued to'be managed by the-hereditary 
mahant and remained in possession of its 
old property which had helonged to the 
dharmasala founded by Mast Ram. 
Nor is there any evidence that the nature 
of the worship which had been carried on 
previously in the institution was -altered 
when the présent pacca building was erect- 
ed. Onthe; contrary,‘the case of the ap- 
‘pellants was |that-~“from the ‘beginning: the 
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Granth Sahib had been ‘worshipped in the 
dharmasala. When stating his case, at the 
beginning of the trial, Sardar Gurcharan 
Singh admitted that there was a muafi at- 
tached to the dharmasala and stated ‘that 
the dharmasala was a Sikh Gurdwara. 
Trere is no doubt that lately-the worship in 
the institution has beén Sikh, but this fact 
alone will not maké the -dharmsala a Sikh 
Gurdwara within the meaning of s. 16, 
Sikh Gurdwaras Act. The facts on which 
the President and Rai Sahib Dwarka 
Parshad based their decisions justify their 
conclusion that the dharmasala is not- a 
Sikh Gurdwara. Thereis no need to-re- 
peat these facts here, for-‘Sardar Gurcharan 
Singh has not attempted-to argue that any 
of them is notestablished by the- evidence 
jn the case. He relies solely upon the- evi- 
dence that since it-was rebuilt Sikh worship 
has been carried on in the institution. 
For the reasons indicated above I would 
dismiss this appeal with costs. 

Bhide, J.—I agree. < 

-D. Appeal dismissed. 


l OUDH CHIEF. COURT .- l 
Miscellaneous Civil Appeal No. 84 of.1936 
November 30, 1936 an 
. Zia-OL-Hasan AND SMITH, JJ. >- | 
. In the matter of RAJA KRISHNA PAL ~ 
SINGH, Talugdar or UMRI. ESTATE, 
. DISTRICT PARTABGARH—Appticant | 
. Ciri}? Procedure Code (Act V of 1908), O. IX, r.4 
—U.. P. Encumbered Estates Act. (XXV of 1934), 
ss. 4,45—Application under s.4, dismissed for de- 
fault—Application'to set aside‘ order-of dismissal 
also dismissed for default—Another application to 
set aside order of dismissal, whether maintainable. 
The two remedies prescribed by O. IX, r. 4, Civil 
Procedure Oode, are not mutually exclusive. Conse 
quently, the dismissal ofthe application for the Tes- 
toration of original application under-s. -4, U. P, 
Encumbered Estates Act, does not debar the person 
from making a second application under the En- 
cumbered Estates Act. Tulshi Singh. v. Sheo Saran 
Rai (l): and Daya Shankar v. Raj Kumar (2), re- 
lied on.- - NK - 
Held, that. sufficient cause was shown by the 
applicant, and that the order of dismissal for default. 
should be set aside. | * | ; 7 


Mis. O. A. against the order of.the Special’ 
Civil Judge of First ‘Class, Partabgarh; 
dated September 26,1935. -- NG 

Mr. Kashi Prasad ` Srivastava, for the 
Applicant. hee a 

dudgment.—This purports to be a mis- 
cellaneous appeal under Q. XLII, 1. 1 (c) 
of the Code of Civil Procedure,. read with’ 
s. 45 of the United Provinces ‘Encumber> 


ëd Estates Ach © ~ -- 
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The facts briefly stated are as fol- 
lows :— í . 

The appellant, Raja Krishnapal Singh, 
made an application under s. 4 af the En- 
cumbered Estates Act, and the applicant was 
referred to the Court of the Special Judge, 
lst Class, Partabgarh, on August. 30, 
1935. His written statement was filed 
after some delay, and the notices required 
by s. 9 of the Act were ordered to be 
issued, the applicant being directed to 
deposit the costs of’ publication, and to 
take any other necessary steps. That 
order was passed on November 1, 1935, 


and the application was directed to come . 


up for hearing on February 3, 1936. The 
applicant did: not appear on that date, 
and the learned Special Judge, apparently 
of hisown motion, postponed the case 
till February 24, 1936. On that.date the 
applicant again failed to appear, and the 
application was dismissed as compliance 
had not been made with the orders 
passed on November 1, 1935. ‘Thereafter 
the applicant made an. unsuccessful at- 
tempt to have the application restored to 
hearing. The order dismissing his restora- 
tion application was passed on'April 24, 
1936. Thereafter, on ‘June 2, -1936, he 
made afresh application under the Act 
in the Court of the Deputy Commissioner and 
that application was referred toa Special 
Judge. A notice was sent tothe applicant 
to appear before the Special Judge in 
support of that application, September 1, 
1936, being fixed. He did not appear on that 
date either, and the application was accord- 
ingly dismissed for default. On the 
following day, 
made an application asking for the res- 
toration of this application, but the learn- 
ed Special Judge declined to restore it to 
hearing. That isthe order, dated September 
26, 1936, which has 
present appeal. The stage not having 
been reached for the issue of notices to the 
creditors of the applicant, there are no 
respondents named in the appeal, and the 
office has made a note calling our atten- 
tion to this fact. The learned Counsel for the 
appellant contends that the learned Special 
Judge was wrong in regarding the first 
application as having been dismissed under 
O. XVII, r. 38, of the Code of Civil Proce- 
dure. He contends that the dismissal ought 
to be regarded as having taken place under 
O. IX. r. 2, and that under O. IX. r. 4, the 
applicant then had two remedies, one of 
them being to bring a fresh suit, and the 


other to apply foran order for setting 62 
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aside the dismissal. As-we have said al- 
ready, an application for the setting aside 
of the dismissal was made, but was rejected 
and in these circumstances the question 
arises whether it was still open to the 
applicant to make a fresh application: 
For the principles applicable, the learned 
Counsel for the appellant has referred us 
to a caseof the Allahabad High Court, 
Tulshi Singh v. Sheo Saran Rai, A. I. Rë 
1925 All. 678 (1). That decision followed 
a decision of the late Court of the Judi- 
cial Commissioner reported in Daya 
Shankar v. Raj Kumar, 20 O. C. 66. It was 
said by the learned Judge of the High Court 
who decided the case in question that the 
two remedies prescribed by O. IX, 1.4, 
are not mutually: exclusive. Following | 
that view, we hold ‘that the dismissal of 
, the appellant's application for the restora- 
tion of his original application did not 


‘debar him from making a second appli- 


, Cation under Encumbered Estates Act, 
and the only question that remains is whe- 
-ther the non-appearance of. his agent on 


“September 1, 1936, in support of that 


second application was adequately account- 
‘ed for. We have read the application of - 
September. 2, by which the agent asked 
- for the restoration of the second application : 


“of the-appellant. It sets forth that theagent | 


"was overcome by stomachic pains when 
‘he was on his way to the Court, and hence | 
‘arrived after the application had bèn dis- 
‘missed for default. . This, application was . 


-supported by an affidavit, and we see no 


‘egufficient reason to disbelieve its contents, 
‘The result is that we think that there 
was nolegal bar to the institution by 
-the appellant of his second: application of 
‘June 2, 1936, and we are satisfied that 
-there were sufficient: grounds. forthe non- 
‘appearance of his agent on September 1, 
in prosecution of that application. In - 
view of the fact that the stage has not been 
reached for the issuing of notices to 
the creditors, there is no force in the ob- 
jections suggested by the office to the 
effect that the creditors ought to have been 
made respondents to this present appeal. 
The result is that we allow this appeal, 
and direct the learned Special Judge to 
take up again the application of June 


. 2, 1936, and proceed to dispose of it — 


‘according to law.. 
D. 


, (1) A IR 1926 All, 678; 96 Ind. Oas. 187; L R 7 A 335. 
ev. ; 
(2) 20 O O 66; 39 Ind. Oas, 191; AT R 1917: Oadh 


Appeal allowed. 
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<- CALCUTTA HIGH COURT 
Criminal Revision Petition No. 101 of 1936 
$ March 10, 1936 
i JACK, J. 
. BURMAH SHELL OIL STORAGE 
AND DISTRIBUTING Co. or INDIA, Ltp.— 
à PETITIONER 
versus = 
SUDHANSU BHUSAN CHATTERJ EE— 
OPPOSITE PARTY 


"Calcutta Municipal Act (III of 1923 as extended. 


to Howrah), s8. 175, 492—“Trade” in s,175, mean- 
ing of~—Company. trading in oil—Store in Howrah 


—Orders negotiated in Calcutta—Oil distributed- 


from Howrah—Held, licenses should be taken from 
both Municipalities. i 

The words of s. 175, 
should be taken in their ordinary meaning instead 
of patting an unusual construction on them in ac- 
cordance with a special meaning given to the word 
“trade” in reference to income-tax charges on firms 
having international business. That word is used 


in the section in its ordinary meaning, 4%. €., to mean |, 
with - 


an exchange of goods for money, or ‘for goods, 
the object of making profits, 

Where a company which 
ceived oil from various places and stored it in their 
Howrah premises and distributed it to their, cus- 
tomers from there, the transactions being negotiated 
- in Calcutta, undoubtedly in the ordinary sense of the 
term, they must be said to be carrying on their 
trade both in Howrah and in Calcutta within the 
meaning of s. 175 and although their Headquarters 
are in Calcutta and although it is in Calcutta that 
the business is arranged, the evidence being that 
deliveries are made from Howrah on delivery orders 


which are sent from the Calcutta’ office. The trade. 


“being carried on partly within one and partly within 
another Municipality, they are liable to-take a separ- 
ate license in each, and on failure to do so, they are 
liable under s. 492, Calcutta Municipal Act. Sully 
v. Attorney-General (1), Grainger & Son v. William 
Law Gough (2) and S. N. Banerjee’ v, Bengal Paini 
and Varnish Co. (3), distinguished. 


Messrs. N. K. Basu, Jitendra Nath Roy 
and Sudhansu Sekhar Kar,-for the Peti- 
tioners. . 

Messrs. Santosh Kumar Bose and Deba- 
brata Mukerjee, for the Opposity Party. 

Order.—This Rule was issued’ on the 
District Magistrate of Howrah and the 
opposite. party to show cause why the 
conviction of the petitioners, namely thé 
Burmah Shell: Oil Storage and Distribut- 
ing Co. of India, Ltd., under s. 492, 
Caicutta Municipal Act (Act IM of 1923 
as extended to Howrah), and the order sen- 
tencing the company to: pay a fine of 
Rs.:375, should not be set aside on the 
ground that ‘the learned Judge was wrong 
in- holding that ihe _ petitioners carried on 
trade. at’ Howrah. because goods were 


delivered from .their. storage - godown .at- 


Howrah. The complaint ‘was made’ by 


the. License . Inspector `of- : the” Howrah: 
Municipality to the effect that the ace. 


Calcutta Municipal Act, - 


is a trader im oil re- - 


` 
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: cusèd company was carrying on trade in 
engine oil, lubricating oil and other kinds 
of oil at 97/1, Foreshore Road, Howrah, 
for which they were required to take out 
a license under s. 175, Municipal Act, 
for such purpose. They were assessed by. 
the Howrah Municipality es liable to pay 

an annual fee of Rs. 250 in terms of 
Sch. VI ofthe Act. A demand notice was 

‘ sent to the company but they failed to take 


out license. They are, therefore, liable 
_ under s. 492, Municipal Act. l 
The defence of the company is that 


. they do not carry on trade. in Howrah 
-and hence they are not bound to take 
out any license. The only question for 
_ decision is whether the .company was 
‘actually carrying on trade in Howrah so . 
as to be liable to take out a license. 
': Section 175 is as follows : i i 
“Every person who exercises or carries on in 
n agent or 


Calcutta, either by himself or by 2 
trade or 


representative, any of the professions, 
‘callings indicated in Sch. VI, shall annually - 
-take out a license and pay for the same such 
-fee as is mentioned in that behalf in the said 
schedule.” :, a+ fs 
According to the terms of the schedule 
any company or association whose paid- 
up capital is equivalent to 20 lacs of. 
‘rupees or upwards exercising any trade 
‘must take out a license. In the absence | 
‘of evidence to the contrary we must take 
“it that the word “trade” is used in its , 
“ordinary sense in the .section, that is to 
' Bay, exchange tof goods -for money or 
‘goods for goods with the object of mak- 
ng a profit. It is. admitted that the | 
“company has a capital of not less than 20 _ 
lacs and that they receive oil from various 
-.places, and store in it their Howrah pre- 
‘mises and distribute it to their custo- 
“mers from there, the transactions. being 
“negotiated in Calcutta. Undoubtedly in 
the ordinary sense of the term, they must 
be said to be carrying on their trade both 
-in Howrah andin Calcutta and although 
their Headquarters are in Calcutta and , 
“although it is in Calcutta that the busi- , 
ness is arranged the evidence being that 
deliveries are made from Howrah on 
‘delivery orders which are sent from the 
Calcutta Office. Butas, all the business 
‘arrangements are made in Calcutta 16 18 
“urged that it should be held that they . 
were exercising their trade in Calcutta 
only. In support of his, reference is | 
made to some English cases, in particular 
to the case in Sully. v. Attorney-General 
(OM). In this, case, , Cockburn, C. Je , 
< (51860) 29 L J Ex. 404; SH SANTIH 6 Jur. (ne 8) 
-Jole LT 43978 WRT, 7 TSO AANE 
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' states : : 

“It is perfectly true that where a merchant ig 
established, the details of his trade must neces- 
sarily extend over various places. He puys in 
one country and sells in another; but has 
one given place of business in which he nay be 
said to trade, and where his profits always come 
home to him. He carries on his trade wherehe is 
established as in his principal place of business. 
That I take to be the place where he exercises 


his trade, within the true meaning of the 
expression ‘exercising trade’ in this Act of 
Parliament.” 


In this cese, a firm of merchants had 
their principal establishment at New York 
and had also branch establishments in Eng- 
land and other countries, carrying on the 
business of buying goods in America, Eng- 
land and other European countries and sel- 
ling them ata protit in New York. In that 
Case the defendant was a partner, resident 
in England in charge of the branch estab- 
lishment there, It. was held that the firm 
was not liable tc be assessed to income~ 
tax in respect of the profits earned by 
the firm from the purchase of goods in 
England as it was considered that ihe 
firm did not exercise tradein that coun- 
try within the meaning of the Income Tax 
Acts, but in America where the profits 
were received and the principal place of 
business was situated. In arguing the case 
Counsel urged that income-tax is a tax on 
profits and is not a tax cn the carrying on 
of a-trade or on exporting goods, that if no 
profits are derived no tax is due. ‘It is only 
if the same thing applies in the case of 
taking out a Municipal license that we can 
apply the dictum from this income-tax case: 
The question is whether the taking outa 
license.is meant to bea tax on the profits 
made by the firm or whether it is intended 
to control the carrying on of atrade. I 
think that in the absence of any autho- 
rity to the contrary (and there’ appears to 
be no ruling directly in point), the words of 
the section must be taken as they stand 

and, if (as appears to. be the case), the com- 

pany was carrying on trade in Howrah, 
whether they were collecting their profits 
in Howrah or not, and though negotiating 
the transactions elsewhere, it should’ be held 
that they were liable to take out a license. 
The other cases referred to on behaif of 
the petitioners are also income-tax cases. 
One of these cases is Grainger & Son v. 
William Law Gough (2). In that case it 
was held that : 

. “The place where the contracts were made was the 


essence in deciding whether the trade was being 
carried- on there or not,” 


- (2) (1896), A O 325; 65 L-J Q. B 410; ULT 435; 44: 
WOR 561; 600 P 692, 


In that case it was held that a foreign 
merchant, who canvasses through agents 
in the United Kingdom for orders for ihe 
sale of his merchandise to customers in 
the United Kingdom, does not exercise a 
trade in the United Kingdom within the 
meaning of the Income Tax Acts, 'so long 
as all contracts for the sale and all deli- 
veries of the merchandise to customers 
are made ina foreign country. This case 
is distinguishable inasmuch as there not 
only all contracts for. sale were made out 
side the United Kingdom but all deliveries 
to customers were madè in foreign countries. 
In the present case, although the contracts 
were made outside Howrah, deliveries were 
made to customers within Howrah. ba 
only case referred to which is not ` 
income-tax case is S. N. Banerjee v. Bengal 
Paint and Varnish Cu. (3), where it was 
held that a firm which had its: place of 
business in Calcutta but supplies goods to 
the Howrah Municipality without having 
any place of businéss in Howrah cannot be 
said toexercise a trade or carry on business 
‘in Howrah, and as such, no trade license 
heed be taken from the Howrah Munici- 
pality. That case is, of course, disting- 
uishable as there was no place of business 
of the Company in Howrah. A firm does 
not, of course, necessarily carry on business 
at the places to which it Sends goods sold or 
where its customers. reside. -. 

On the other hand, itis pointed out that 
in the present case ‘storage was an essen- 
tial part of the- -business of the come 
pany, their business being to store oil 
at convenient’ centres for supply to 
the public. Taking the word. “trade” in 
its ordinary meaning I ‘think’ that it can 
hardly besaid that- the company does 
not carry on trade in Howrah merely. 
because the contracts for sale of their 
goods are made in Calcutta. It is sùg- 
gested for the petitioners that the storage 
and delivery of the goods in Howrah‘: ‘are 
merely auxiliary to their: business. in 
Calcutta in the. sense . referred ‘to;-in 
Sch. VI, s. 5of the Act which provides 
that - separate licenses shall not be. res 
quired in respect of any ` business carried 
on in adjacent. premises which form one 


place -of business orin any yards, go-" ° 


downs or factories which’ are auxiliary to 
any place of business. This appears to 
indicate that even where thé trade is 
carried on at different: premises within 
one Municipality more than .one license 


(3). 48 O L T54, 111 Tùd, Cas; AA FR 1928° Cal, 
531; 29 Or, L J 786; 10 Al Or, R565, 


dod 


will not be required within that Municipali- 


ty. But it is different where the trade of © 


a company is carried cn parily in one 
and partly in another Municipality. In 
that case it would appear that separate 
licenses will be required in each Muni- 
cipality. In this case, no claim on be- 
half of the company is pressed on the 
ground of hardship. . 
JA license is required merely because 
some part of thetrade of the company is 
carried on within the Municipality. It is 
not suggested that the tax is levied be- 
cause the Municipatity has to make spe- 
cial. arrangement for big business, and it 
seems . probable that the tax merely 
means that .the Municipality is taking 
advantage of their positions to levy a tax 
ona big company. Even so the income- 
tax cases where the tax is Jeived on pro- 
fits, are not quite analogous and I think 
the words of the section should be taken 
in their ordinary meaning instead of put- 
ting an unusual construction on them in 
accordance witha special meaning given 
to the word “trade” in reference toin- 
come-tax charge on firms having inter- 
national business. The Rule is accordingly 
discharged. . ; 
D. Rule discharged. 


pa ai 


OUDH CHIEF COURT. 
Second Civil Appeal No. 10 of 1935 
November 25, 1936 
Srivastava, A. C. J. 
HARDEO SINGH—DEFENDANT—ÅPPELLANT 
; VETSUS TE - 
HIRA SINGH AND ANOTAER—PLAINTIFFS— 
RESPONDENTS | 

Civil Procedure Code (Act V of 1908), O. XXI, r. 35 
(2): (1)—Decree for possession not giving land by speci- 
fication—Symbolical delivery under O. XXI, r. 35 (2) 
can be given—No affixing of warrant of delivery 
of possession—-Only proclamation by beat of drums 
is enough to give delivery—Estoppel—Person allow- 
ing wrong procedure without protest—Acquiescence 
can be presumed—He cannot subsequently take 
shelter under plea of wrong procedure. 

Though actual ‘and separate possession cannot be 
delivered in the absence of any specification of the 
land ‘by reference to the khasra numbers in the 
decree yet it is possible to deliver symbolical pog- 
session as contemplated by O. XXI, r. 35 (2) of the 
Code of Civil Procedure but not under r. 35 (1) 
whichcontemplates actual pessession. The delivery 
of joint possession under O. XXI, r. 35 (2) is valid 
even if no copy of the warrant of delivery of 
possession was affixed on the property there was but 
only a proclamation by beat of drums, in accordance 
with the prevalent practice, though the practice 
is wrong and contrary to O. AKI, r. 35 (2) Khub Ram 
v. Surat (1), Jauhari Lal-v. Peman (2), Nidhi 
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Ramv. Parsa Ram (8), not followed. Janhri Lal 
v. Peman(4), Mukand Lal v. Ilam Din (5), and 
Harnam Singh v. Milkhi Ram (6), 1elied on. 

A person whois a party to certain legal pro- 
ceedings is not entitled to question the legality of 
the procedure adopted in such proceedings except 
in the manner authorised by law, that is, by appeal 
toahighar tribunal and if he allows a wrong 
procedure to be followed without effective protest, 
he must be deemed to have acquiesced in it and 
therefore, to be bound by it. 


S. C. A. against an order of the Additional 
Subordinate Judge of Sitapur, dated Sep- 
tember 29, 1934. 

Mr. H. H. Zaidi, for the Appellant. - 

Mr. C. P. Lal, for the Respondents. 


Judgment.—This is a defendant's appeal 
against an appellate decree of the learned - 
Additional Civil Judge of Sitapur revers- 
ing the decree ofthe learned Munsif of 
Biswan in that District. It arises out of 


a suit for possession in respect of 46 
bighas 12 biswas kham land in village 
Kakori. 


One: Lalta Bakhsh Singh died leaving 
two sons Hem Singh and Hardeo Singh. 
Hem Singh, who was the elder of the two, 
brought a svit for recovery of his haq 
jethansi. The suit- was referred to arbitra- 
tion and on November 1, 1918, a decree 
wes passed in the terms of the arbitrator's 
award. The decree awarded Hem Singh 
46 bighas 12 biswas kham land in village. 
Kakori. It was further stated that this 
area included 39 bighas 16 biswas culti- 
vated and 6 bighas 16 biswas uncultivated 
land and that the cultivated land was to in- 
clude land of three kinds, namely (1) land 
lying to the north of. the road, (2) land 
lying to the north of Lachni grove, and 
(8) land lying to the west of Lachhi grove 
and that the uncultivated land was toin- 
clude agiven area of grove, tank, abadi 
and parti land. There was no specification 
of the land either cultivated or uncultivat- 
ed with reference tokhasra numbers. On 
September 3, 1921, Hem Singh applied 
for execution of the decree by delivery. 
of possession over the 46 bighas and odd 
lend decreed in his favour. A notice was 
issued under O. KAL r. 22, Civil Pro- 
cedure Code, to the judgment-debtor who 
appeared and contended that no. delivery. 
of possession could take place without 
actual partition. Hem Singh, however, de- 
sired that possession be delivered to him 
in accordance with the decree without 
specification of numbers. In other words, 
he wanted delivery-of symbolical posses- 
sion to him as in the absence of partition 
only such a possession could he delivered 


` 1837 
over the joint land. The judgment-debtor 


Hardeo Singh stated that he had no objec- ` 
tion tothe delivery of possession in that ' 
< manner 


Thereupon a warrant for delivery 
of possession under O. XXI, r. 35, Civil 
Procadure Code, was issued and on Novem- 


- ber 27, 1921, possession was delivered to 


Hem Singh in terms of the warrant. 


- Thereafter the execution case was consigned 


to records as fully satisfied. 

The plaintiffs who are the legal repre- 
sentatives of Hem Singh now deceased 
brought the present suit for possession of the 
aforesaid 46 bighas odd land on the alle- 


- gation that they had recently been illegally 


dispossessed of the said land by the de- 
fendant Hardeo Singh. The defendant 
resisted the suit on various grounds. The 
pleas raised in defence found favour 
with the trial Court but they have been 
rejected by the lower Appellate Court. 
The first contention urged on behalfof the 
defendant-appellant is that the decree 
dated November 1, 1918, passed on the 
basis of the award was incapable of exe- 
cution, This contention does hardly lie 
in the mouth of the defendant-appellant 
when he himself had agreed to the decree 
being executed and possession being de- 
livered in accordance with the decree 
(Ex. 10). On the merits also I am of 
opinion that though actual and separate 
possession could not be delivered in the 
absence of any specification of the land 
by reference to the kiasra numbers, yet it 
was possible to deliver symbolical posses- 
sion as contemplated by O. XXI, r. 35 (2) 
of the Code of Civil Precedure. 


Next it was argued that possession should 
have been delivered under O. XXI, r. 35 (1), 
Civil Procedure Code. 
inconsistent with the ‘previous one. It is 
also without force inasmuch as r. 35 (1) 
contemplates actual possession which was 
not possible in this case because of the 
absence of specification of the numbers 
of ithe land comprised in the area 
decreed. 

Lastly it was argued that in any case 
the delivery of joint possession under 
O. XXI, r. 35 (2) was invalid inasmuch as 
no copy of the warrant of delivery of 
possession was affixed on the property as re- 
quired by the saidrule. Reliance has been 


‘placed on the decisions of the Lahore High 


Courtin Khub Ram v. Surat, 39 Ind. Oas. 
753 (1), Jauhari Lal v. Peman, 55 Ind. Cas. 


(1) 39 Ind, Cas, 753; 26 PL, R 1917; 20 P R 1917; 22 
PW R1917, : f 
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19 (2)and Nidhi Ram v. Parsa Ram, 74 
Ind. Qas. 1 (3) in support of this conten- 
tion. It may be mentioned that though 
the warrant for delivery of possession 
was not affixed to the property yetit is 
admitted that a proclamation was made 
by beat of drum. It might also be noted 
that it appears from the judgment of the © 


- lower Appellate Court that for a very long 
- time the practice prevailing in the Sitapur 


District has been to proclaim delivery of 
possession merely by beat of drum with- 
out affixing a copy of the warrant on the 
property. The practice is no doubt wrong 
and contrary to specific provisions con- 


-tained in O. XXI, r. 35 (2) The cases 


relied on bythe learned Counsel for the 
appellant are no doubt in his favour. 16 
has been held in these cases that the 
failure to afix 0 copy of the warrant on 
the property of which formal possession is 
to be delivered as required by r. 35 (2) 
of O. XXI of the Code of Civil Procedure 
is a material defect and renders the de- 
livery of formal possession ineffective. But 
the course of decisions in the Lahore High 
Court does not seem to be uniform. At 
any rate there are cases of the same 
Court in which it has been held that 
where a question arises between the parties 
to the proceeding in which symbolical 
possession has been given the validity of 
the proceedings cannot be affected by the 
existence of any such informality: Jauhri 
Lal v. Peman. 63 Ind. Cas, 182 (4), Mukand 
Lil v. Ilam Din, 84 Ind. Cas. 952 (5) and 
Harnam Singh v. Milkhi Ram, 118 Ind. 
391 (2, (6). As has already been stated, 
the delivery of possession in this case was 
made with the approval and consent of 
the jadgment-debtor. 
"i Sas also proclaimed by beat of drum 
atthe spot. We think that in such circum- 
stances the delivery of possession must be 
held to be effective as against the judgment- 
debtor. In Harbhagwan v. Taja, 89 Ind, 
Cas. 596 (7), it was held thata person who 
is a party to certain legal proceedings is 
not entitled to question the legality of 
the procedure adopted in such proceedings 
except inthe manner Lae bere be rae 
i al toa higher tri 
ar et Gea UPL R th) 4%2 Lah. L J 202 
(3) 74 Ind. Cas. 1; A I R1923 Lah. 693; 5 Lah. DJ 


507. ee ees ne 
“192: 2 Lah. L J 562, 
(DO tet Gas. 952; A I R 1923 Lab, 61; 6 Lah, L J 


: "Gas. 295. 
sy iste Cas, 391 (D; 11 Lah. L J 147; ATR 1929 


5. Ind, Rul. (1929) Lah, 743 
Mtn Dina. a 506; 2 Lah, Cas. 65; AIR 1926 Lah. 


35, 
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if he allows a wrong procedure to be follow- , 
ed without . effective: protest, he must be 
deemed to have acquiesced init and there- 


- fore to be bound by it. If I may say so with. 
“respect I entirely agree with these observa- 


’ tions. 
` opinion that .the delivery ‘of possession 
- which has been acquiesced in by the appel- ` 
“lant must be deemed to 


For thé above reasons I am of 


` effective. as against him. The result, there- ` 


| SETTLEMENT OF THE LIST OF CONTRIBUTORIES; : Y 
l PEIER _ tion were made and therefore, Art. 23 of 


. fore, is that the appeal fails and is dismissed 
: with costs. 


p. Appeal dismissed. 
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LAHORE HIGH COURT 
Objection No. 154 in Civil Original No. 38 
of 1935 
March 17, 1936 
Young, C.J.anp Monrog, J. 
In re PEOPLES BANK or NORTHERN 
INDIA, LTD., IN LIQUIDATION; Re 


“Re KHUSHI NAND, Konat— 
OBJECTOR 
Company—Purchase of shares conditionally—Con- 


, dition broken—Share-holders’ remedy—Acquiescence— 


Share-holder, whether entitled to get his name removed 
from register of share-holders—~Limitation. 
A person purchased some shares on condition of 


` his bejng appointed Chairman of the Local Board. 
: He was allotted shares and appointed Chairman but 


subsequently he was dismissed and thus there was 


' a breach ofthe condition. But he acquiesced in 


: holder by authorising the company to sell the shares 


the position and he continued to remain a share- 


in his behalf, by sending money for the Govern- 


- ment stamp duty on a transfer : 


, diticn by his dismissal was by 


Held, that the remedy for the breach of the con- 
an action for 


. damages and not in getting his name removed from 
: register of share-holders. 


Held, also, that he could not get his name remov- 
ed from the register 


, contract to take shares and have his name removed 
`< from the register of share-holders, the fact that he 
* ley idle for seven years and took no steps whatever 
- to have his name removed from the register barred 


any claim of his to have this done. Where there is 


a right of repudiation there must also be active. 


| steps taken to rectify the share register. 


Mr. Bhagwat Dayal for the Official Liqui- - 


: dator, for the Petitioner, ` 


` Khushi Nand of Kohat tohis name being 


Lala Badri Das, for the Respondent. 
Young, C. J.—This is an objection by 


settled on the list of ‘contributories of the 


` Peoples Bank of Northern India in liquida- 


© 


tion. The Peoples Bank of Northern 
India hed ccmmenced, business in 1925. 


- Branches -were instituted all-over the Pun- -t 
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. to Kohat ‘to arrange this. 


be valid and. 


: \ _ of share-holders, having ` 
: acquiesced in the position of a share-holder. That ` 
even assuming that he was entitled to repudiate the ° 


> nor was 
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jab. It was intended to havea branch in 
Kohat. An agent of the Bank was sent up 
Ee apparently 
got into communication with Khushi Nand 
and persuaded him ta apply for 150 shares 
at Rs. 100 each in the company. He also 


“told Khushi Nand, and this is evidenced 


by aletter of June 7, 1926, that} if he appli- 
ed for these shares he would write to the 
Head Office and recommend him as Chair- 
man of the Local Board. He also went on 
to say that “if the conditions are not ac- 
cepted, they will return your cheque referr- 
ed toubove.” We do not know whether 


. the reccmmendation to the Head Office 


was made by the local agent or not. We 
presume that the local agent did not write 
to the Head Office as no document exists 
in the files of the Bank. In any event, how- 
ever, Khushi Nand applied for the shares. 


“ The shares were allotted to him and a 
` certificate issued. Tke certificate did not, 
“upon the face of it, record any condition 


which it should have done if tke condi- 


the Articles of Association wculd apply. 
Khushi Nand took his place as Chaiiman. 
According to tke subsequent correspon- 
dence it appears that the Directors of the 
Kohat Local Board did not get cn toge- 
ther with the result that cn November 13, 
1926, Khushi Nand wrote to the Head 
Office of tke Bank the following letter:— 
“I presume that Atma Ram has been appointed 


- Local Director for my place, therefore, please remit 


my share amount by return post” 


On November 26, 1925, the Bank replied 
and stated:— 

“Since you are yourself willing to sever ycur con- 
nectionfwith us, we are, therefore, desired to inform 
you that your shares will be sold shortly and their 
proceeds remitted to you." 


Thereafter the Bank made a call upon 
Khushi Nand to pay an instalment due 
upon his shares. This call was not paid 
any subsequent call paid. On 
February 1], 1927, Khushi Nand wrote 
to the Head Office asking why his shares 
had not been sold and claiming that he 
was entitled to Rs. 25 for each meeting of 
the Bank up to date when his shares would 


-be sold. On March 18, 1927, Khushi Nand 


sent to the Head Office, the sum of Rs. 31 
being the stsmp duty payable on the 


_ transfer of his shares. On May 23, 1928, 
. Khushi Nand wrote a letter in which he 
. wished to know what the state of his 


share account was, that 


is what dividend 
had been paid by the 


Bank and credited 
ohis share - account. He owed money for 
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arrears of calls. By this letter he clearly 
recognised his position as-a ‘ share-holder 
at that date. On July 21, 1928, the Bank 
served a notice on Khushi Nand to pay 
the balance due on his shares. On August 
11, 1928, a lawyer wrote to-the Bank on 
| behalf of Khushi Nand. In this letter, itis 
‘suggested that the arrangement between 
the Bank and Khushi Nand was that the 
. Bank should sell Khushi Nand’s shares on his 
, ceasing to be Chairman of the Local Board. 
Nowhere is the position stated, as Khushi 
.Nand now contends, that he was not in 
-fact a share-holder of. the Bank. On 
September 28, 1929, the Bank did in fact 
sell 12 shares on behalf of Khushi Nand and 
the money was remitted to and thankfully 
received by Khushi Nand. _Eventually the 
-Bank closed its doorsin 1931 and in June 
: 1932, notice was served upon Khushi Nand 
to pay Rs. 3,380 odd as arrears due on 
the shares. Theshares eventually in 1933 
-were forfeited by the Bank for failure to 
pay the amount due on the shares. The 
-posifion arising owing to the forfeiture 
has been dealt with in our judgment in 
Civil Original No. 38 of 1935. In that case 
we held that there was no valid for- 
feiture. It is, however, now contended on 
behalf of Khushi Nand that the shares 
were bought conditionally and allotted 
conditionally, that the conditions were 
mever carried out and therefore his name 
ought to be struck off the share-holders’ 
register. 

In the first place we are very doubtful as 
ito whether there ever was a condition as 
is suggested. It may well be that the per- 
son representing the Bank at Kohat made 
the promise. But as there is no evidence 
that any suggestion was placed before the 
Head Office, in fact, the issue of the cer- 
tificate without the . condition endorsed 
upon it is -strong -evidence that the Board 
knew nothing about the coadition. The 
certificate also was received by the share- 
holder without objection. Secondly, if the 


condition was made, it was complied with. . 


Khushi Nand was in fact after allotment 
made Chairman of the Local Board. It is 
quite true that he left the Board, but it is 
equally true that he left it willingly. He 


was not dismissed. The statement in the. 


letter of November 26, 1926, in which the 


Bank records that Khushi Nand was him- 


self willing to sever his connection with the 
Bank, was never denied at that time by 
Khushi Nand. It is also clear that even if 
there had been a wrongful dismissal by 


the Bank, or a breach of contract on their. 
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part, the reniédy. would be Dy action, for 
wrongful dismissal or damageési-- Tne con- 
dition having ‘been carried out by ap- 
pointing Khushi Nand Chairman, the shares 


would remain, until transfer, the property 


of Khushi. Nand. ‘Even assuming that 
there was a breach of the condition or a 
breach of contract entitling Khushi Nand 
to have the register of share-holders rectifi- 
ed, it is not within his power to have it done 
now; Khushi Nand acquiesced in the posi- 


‘tion that he continued to remain a share- 


holder by authorising the Bank to sell 
the shares in his behalf, by sending money 


for the Government stamp duty on a trans- 


fer, by writing on May 23, 1928, about his 


“share account” and by receiving the pro~ 


ceeds of the sale of 12 shares on September 
23,1929. He further received dividends 
paid by the Bank and these dividends were 
credited with his knowledge to his share. 
account. ; 
» One more point may be noticed and 
that is that even assuming that Khushi 
Nand was entitled to repudiate the con-. 
tract to take shares, and have his name 
removed from the register of share-holders, 
the fact that he lay idle for seven years’ 
and took no steps whatever to have his 
name removed from the register bars any 
claim of his now to have this done. Where: 
there is aright of repudiation there must 
also ba active steps taken to rectify the 
share register. The creditors of the com- 
pany have an interest in the register. It: 
is the uncalled capital of the company 
which constitutes part of the security for 
the creditors. Even if he had a right to 
have his name expunged from the register 
by allowing .his name to remain on the: 
register, Khushi Nand is now estopped from: 
having it removed. We hold that the: 
condition, if any, was one which was car- 
ried oat by the Bank and therefore, there 
was no right whatever to repudiate these 
shares; and that if the contrary were held, 
Khushi Nand by his actions has clearly 
waived any right he ever had to have 
his name removed from the register of the 
members of this company. We, therefore, 
dismiss this objection. We allow Rs. 100 
costs. 
D. Objection dismissed. 
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_ „CALCUTTA HIGH COURT 
Civil Appeals Nos. TO and 192 of 1934 
~ * June 26, 1935 
Guna sxp Lonag, JJ. 
BARISAL LOAN OFFICE, Lrp., BARISAL 
—J UDGMENT-DEBTOR—APPELLANT 


. versus 
SASTHI CHARAN BHATTACHARYA 
AND ANOTHER— DEOREE-NOLDERS— 
RESPONDENTS 

Companies Act (VII of 1913), s 153—Composition 
scheme passed and sanctioned—Scheme, if applies to 
all creditors including’ judgment-creditors — Scheme 
passed during execution of decree—Execution cannot 
proceed, : i 6 

A scheme of composition- under s. 153, Companies 
Act, for payment of money due to the creditors of 
the judgment-debtor company passed and sanction- 
ed, applies to all creditors of the company including 
judgment-creditors. Consequently, where, during 
execution of decree against company, a scheme is 
filed under s. 153, the execution of decree cannot 
proceed, The fact that the decrees sought to be 
executed were passed long before the scheme of 
composition makes no difference. i 


C. A. against an order of the Sub-Judge, 
First Court, Bakarganj, dated January 8, 
1934, and District Judge, Bakarganj, dated 
March 3, 1934, respectively. 

Messrs. Atul Chandra Gupta and Nagen- 
Hide Chandra Chowdhury, for the Appel- 
ant, 

Messrs. Satindra Nath Roy Chowdhury 
and Probodh Chandra Kar, for the Respon- 
dents. 

dJudgment.—These two appeals: have 
arisen out of proceedings in execution of 
decrees in which applications under s. 47, 
Civil Procedure Code, were filed. The ques- 
tion raised in this application under s. 47 
related to objection by the judgment-debtor 
company, appellant in this Court, to the. 
execution of the decrees, It was asserted 
by the judgment-debtor company that a 
scheme of composition under s. 153, 
Companies Act, for payment of money due 
to the creditors of the judgment-debtor 
company was filed before this Court on 
August 31, 1933, and a preliminary sanction 
having been gianted to the same, a meeting 
of the creditors was held in accordance with 
the order of this Court, and a scheme of 
composition was passed. The case of the 
judgment-debtor company was that after 
the scheme of composition under s. 153, 
Companies Act,had been filed in this Court 
and passed ata meeting of the creditors as 
provided bylaw, the execution as started 
by the decree-holders could not proceed 
under thelaw. As it appears to be clear 
from the judgments of the Courts below, 
there was not and there could not be any 
dispute as to the facts, on which the 
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judgment-debtors objection ‘under 8. 47, 
Civil Procedure Code, was based. There 
was noquestion also that the decree-holders 
concerned obtained their decrees against 
the judgment-debtor company long before 
the date on whicha scheme of composition 
was agreed to between the creditors ata 
meeting held in pursuance of the order of 
this Court. i 

On the facts of the cases before us the 
composition as passed and sanctioned 
under the provisions contained in the Indian 
Companies Act applied to all the creditors 
of the judgment-debtor company, including 
the judgment-creditors. The circumstance 
that the decrees sought to be executed were 
passed long before the scheme of composi- 
tion, could not, possibly affect the position 
created by this scheme of composition. If 
the decrees passed before the scheme of 
composition were not affected by the same 
as contended before us, the whole object 
of the scheme would be frustrated. In our 
judgment, therefore, the learned Judges 
in the Courts below are wrong in holding 
that the executions could be allowed to 
proceed as prayed by tha decree-holders, 
and the reason given by them cannct be 
supported. In the result, the appeals are 
allowed, and the orders passed by, the 
Courts below are set aside. The execution 
cases started by the decree-holders-respon- 
dents giving rise to these appeais are dis- 
missed, the objections by the judgment- 
debtor company, appellant in thig Court, 
under s. 47, Civil Procedure Code being 
allowed to prevail. There isno order as to 
costs in these appeals. 


D. Appeal allowed, 


LAHORE HIGH COURT 
Letters Patent Appeal No. 34 of 1935 
June 18, 1935 
Appison, Ac. C. J. AND Din MUHAMMAD, J. 
SHAH MUHAMMAD— APPELLANT 
versus f 
Musammat PAIRI AND OTHERS— 
RESPONDENTS 

Punjab Pre-emption Act (I of 1913), ss. 15, 16— 
‘Owner of the estate’ in s. 15, meaning of—Agri- 
cultural land converted into building. site—Privi- 
leges, if lost—Pre-emption—Kinds of property dealt 
with by pre-emption law—Urban immovable property 
—Distenction from other kinds—~Owner of urban 
immovable property held not entitled to pre-empt 

agricultural land within limits of Multan town. 
| The law of pre-emption deals with three kinds of 
immovable property, viz., agricultural land, village 
immovable property and urban immovable propert y 
The word ‘estate’ as defined in the Punjab Land 
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Revenue Act, applies to agricultural lands only 
and does not include any other class of property, 
As soon as agricultural land is converted into 
building sites, whether in a village or ina 
town, its owner so to say walks out of the estate 
and ceases to have any connection with it any 
longer. He establishes a new character for his 
possession and is, therefore, to be treated on that 
basis. The term “owner of the estate’ as used in 
s. 15, Pre-emption Act, imports ownership of agri- 
cultural land only and as soon as an area of land, 
which. was admittedly agricultural before, is con- 
verted into a building site, it af once ceases’ to 
be a part of the estate and its owner, therefore, 
is deprived of all those privileges which he could 
otherwise enjoy under the law. 

[Case-law discussed.} 

Held, that a person who is an owner of urban 
immovable property was not entitled to pre-empt the 
sale af the agricultural land within the limits of the 
Multan town. 


L. P. A. from the decree of Mr. Justice 
Monroe, dated January 8, 1935. 

Messrs. Ghulam Mohi-ud-Din and Shabbir 
Ahmad, for the Appellant. 

Messrs. Mehr Chand Mahajan and Nazir 
Ahmad, for the Respondents. 

Din Muhammad, J.—This is a Letters 
Patent Appeal from the judgment, of 
Monroe, J. The sole question for deter- 
mination in thie case is, whether an owner 
of a plot of land which was once agricul- 
tural land situated within the municipal 
limits of a town and was afterwards built 
upon can still be deemed to be an “owner 
of the estate" within the meaning of s. 15 
(c), thirdly, of the Pre-emption Act, so as to 
be entitled to preempt the sale of agri- 
cultural land situated within the same limits. 
The trial Judge found that the plaintiff 
could not pre-empt in tkese circumstances, 
and both the District Judge and the learned 
Judge of this Court have concurred in this 
finding. The answer to this question is 
not so easy as it appears to be at first sight. 
It is contended on behalf of the appellent 
that by merely building upon a piece of 
land which used to be agricultural land 
before but which in spite “of the building, 
is still assessed to land revenue and is 
shown in the revenue papers as bearing 
a separate khasra number, its owner does 
not cBase to be an owner of the estate, 
even though the land itself ceases to be 
agricultural land and assumes the char- 
acter of “urban immovable property.” 
The respondent on the other hand main- 
tains that the term “owner of the estate” 
as used in s.15, Pre-emption Act imports 
ownership of agricultural land only and 
as soon as an area of land, which was ad- 
mittedly agricultural before, is converted 
into a building site, it at once ceases to 
be a part of the estate and its owner, 
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therefore, is deprived | of ‘all thoze pri- 
vileges which he could - otherwise enjoy 
under the law. On behalf of the appellant 
reliance has been placed on Salamat Rai 
v. Kanshi Ram (1), Chanan Din v. Chanan 
Din (2) and Faqir . Muhammad v. Kala 


Khan, (3). 


In Salamat Raiv. Kanshi Ram (1), the 
land in suit was situated within municipal 
limits but still remained a part of the 
estate known as Premgarh village. It was 
found that the town itself had not extended 
so far. It was held by asingle Judge of 
the Chief Court that the locality in ques- 
tion stillremained a part of the village 
and did not become a part of the town. It > 
was on this basis that it-was further held 
that the plaintiff who had purchased a small 
plot of land assessed to revenne must -be 
regarded as an “owner of the estate” within 
the .meaning of the Pre-emption Act. This 
authority, therefore, is clearly distinguish- 
able inasmuch as in the present case it 
isnot denied thatthe land on the basis 
of which pre-emption is claimed is a part 
of the town. In Chanan Din v. Chanan Din 
(2), the land on the basis of which pre- 
emption was resisted was situated within 
the area of Mozang. The plot though des- 
cribed as qabil tamir (suitable for build- 
ing) had notyet been built upon. Ib was 
also assessed to land revenue, Tapp, J. 


-held that: 


“The determining factor in such cases was whe- 
ther the area in question was or was not assessed 
to land revenue. Its extent, situation and the pur- 
pose for which it was brought. or to which it may be 
devoted were absolutely immaterial.” 


With all respect, we consider that this 
is too general a proposition of law to enun- 
ciate, as in all such cases it will be neces- 
sary to determine wherethe land on the 
basis of which the right of pre-emption is 
claimed or resisted, is situated and to 
which purpose it has been devoted. Even 
apart from this, asthe plot ofland dealt 
with in that’ case had not been built upon 
and had, consequently, not assumed the 
character of “urban immovable proper- 
ty’, this authorily will be of no use to 
us here. 

In Faqir Muhammad v. Kala Khan (3) 
the land purchased was admittedly situated 


‘in a village and so was the land on the 


basis of which the suit for pre-emption was 
resisted. That precedent also does not 
help the appellant. The respondent, on the 

(1) 30 P L R.1918; 45 Ind. Cas, 887; A I R 1918 Lah, 
331; 106 P W R 1918. 

(2) A I R1933 Lah, 213; 141 A Cas. 363; 34 P L 
R 227; Ind. Rul. (1933) Lah. 109 

(3) AI R 1933 Pesh. 33; 141 Tnd. Cas. 643, 


410 
. other hand, has grounded his contention on 
. the following authorities: Sher Ali v. Ka- 
landar Khan 73 Ind. Cas. 200 (4), Muham- 
mad Ali Khan v.Makhan Singh 73 Ind. 
‘Cas. 855 (5), Kishan Dayal v. Ali 
Bakhsh (6), Adula_v.- Pannu Ram (7), 
Ghulam Murtaza v. Rupa Mal (8), Muham- 
mad Din v. Shah Din (9), Allah -Ditta v. 
Muhammad Nazir (10), Sham Sunder v. 
Sodhi Harbans Singh (11) Narain Singh v. 
, Bhupal Singh (12), Muhammad Said v. Shah 
' Nawaz, 60 Ind. Gas. 580 (13), Diwan Chand 
v. Nizam Din (14), Kapuri v. Kanshi Ram 
_(15), and Uttam Chand v. Khodaya (16). The 
cases of Sher Ali v. Kalandar Khan, 73 Ind. 
Cas. 200 (4) and Muhammad Ali Knan 
v. Makhan Singh 73 Ind. Cas. 855 (5), are 
from Peshawar, and were both decided by 
Mr. Pipon, J.C. In both it was held that 
„any portion of an agricultural village 
“may lose its character as such and become, 
"by the force of circumstances, a suburb 
of a town and such a suburb was to be 
regarded as a sub division of a town for 
purposes of pre-emption. This proposition 
is not denied in the present case. In fact, 
as stated above, it is admitted that the 
property on the basis of which pre-emption 
is claimed has assumed the character 
.of urban immovable property. But if 
these judgments intend to lay down that 
no agricultural land can exist within the 
‘limits of a town, we are unable to endorse 
his proposition, as this will clearly gə 


against the definition of urban immov- . 


‘able property as given ins. 3, Pre-emption 
. at. . 


In Kishan Dayal v. Ali Bakhsh (6), the 
property in dispute consisting of shops 
and achaubara was situated in a bazaar 
in the suburbs of Batala. Plaintiffs claim- 
ed pre-emption on the ground that. they 
were co sharers in Mauza Faizpur within 
the boundaries of which the land had been 
entered atthe settlement that had taken 
place sometime before. It was found that 
the bazaar was built abcut 1868 on asite 
which was previously a graveyard adjoining 

(4) 73 Ind. Cas. 200 

` (5) 73 Ind. Oas. 855. 

(6) 87 P R 1890, 

(7) 42P R 1906. 

(8) 57 P R 1906; 100P L R 1906. 

(9) 90 P R 1907. ` 

(10) 84 P R 1910; 7 Ind. Cas. 716; 102 PW R 1910. 
- (11) 109 PL R 1908; 78 P W R 1908. . 

(12) 106 P R 1913; 20 Ind, Cas. 2; 252 P L R 1913; 
167 PW R 1913. | | 

(13) 60 Ind. Cas. 580. 

(14) A 1R1924 Lah. 662; 78 Ind. Cas. 991. 

(15) A 1 R 1927 Lah. 798; 99 Ind. Cas. 1008. 
” (16) A I R 1929 Lah. 164; 115 Ind. Oss. 417; 30 P L 
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one of the” gates of Batala. In these cir- 
cumstances, it was held by a Division Bench 
of the Punjab Chief Court that the pro- 
- perty should be regarded as situated`in a 
town. The character of the land in suit 
- before us is clearly different from that of the 
land in the reported case and this authori- 
ty, therefore, cannot serve as a guide in 
the determination of the question at issue 
-in the present case. Both Adula v. Pannu 
: Ram (7) and Ghulam Murtazu Vv. Rupa Mal 
(8) relate to Multan to which place the 
“present suit belongs. In the former case, 
the subject of consideration was a suburb - 
of Multan city known as “Taraf Kavi", 
and in the latter, was Mohalla Gidarpur 
which wasa part of Bairum Pak Darwaza, 
admittedly a sub division of the city of 
Multan. Beyond proving that certain 
‘suburbs had lately sprung up outside the 
walled limits of Multan, these authorities 
do not lay down anything which can help 
us in the disposal of the present case. 

In Mahomed Din v. Shah Din (9), it was 
conceded that the quarter known as Killa 
Gujar Singh even to that-day constituted a 
village and contained a village community. 
It was also found that within its boundaries 
there existed a fairly large area of agricul- 
tural land which was assessed to ‘land re- 
venue and there were also 
” “the ordinary villige abadi, the ordinary village 
proprietary body, the ordinary village officers, a re- 
cord of rights, etc.” 

It a'so admitted that Killa Gujar Singh 
jn part retained its former character as a 
village community. It was, however, held 
that the land then in suit had for some time 
‘past become part and parcel of Lahore city 
\and had lost its character of agricultural 
land. This judgment does help the res- 
pondents to some extent inasmuch as it 
lays down ‘that even if agricultural land 
exists in an estate, it is possible for some 
part of that estate to lose that character 
or to assume that of urban immovable prop- 
erty. In Allah Ditta v. Mahomed Nazir 
(10), the abadi under consideration was the 
abadi jadid of the old village of Garhi 
Awan, a suburb of Hafizabad. It was held 
in that case that the abadi jadid must be 
looked upon as a sub-division within the 
meaning of the Punjab Preemption Act. It 
is not clear from the judgment, however, 
whether the site sold was assessed to land 
revenue or not. This authority, therefore, 
cannot serve as a good precedent in the 
case before us. 

Similarly in Sham Sunder v. Sodhi Har 
bans Singh (11), which was considered in 
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: Chanan Din v. Chandan’ Din (2) the land on 
. which the claim was,based was not assessed 
.to revenue. In Narain Singh v. Bhupal 
. Singh (12) the pre-emption suit’ was in res- 
- pect of house property in a village. Neither 
the vendor nor the vendee was a.member 
-of the village proprietary body or had 
: any status in the village otherwise than as 
-a house-holder. The pre-emptor was a Jat 
. proprietor and his claim was resisted on 
. the ground that the vendee was an owner 
of the estate and in these circumstances, 
“his right was equal to that of the preemp- 
tor. The claim was, however, decreed. On 
appeal a Division Bench of the Chief Court 
made the following observations: 

“It appears to us quite impossible to give strain- 
ed interpretation to the term ‘owner of the estate’ as 
including owners of houses inthe abadi merely hbe- 

, Causethe abadi may be technically part of the estate. We 
` entertain no doubt that the law was intended to exclude 
mere house-holders, and we do not even think that a 
~ pedantically literal construction of the words ‘owner 
of the estate’ would justify an extension or applica- 
. tion of the term in a manner which is so clearly 
opposed to the whole principle upon which the Pre- 
` emption Act is based. To justify such construction 
< we should have to read the words ‘owner of the 
estate’ as synonymous with the words ‘owner in the 
estate and we have no authority for doing so. We 
think that the proper view isto take the words used 
-in their generally accepted meaning as understood 
in revenue literature and as connoting exclusively 
what is usually described as the proprietary body 
of the village.” 


We are in respectful agreement with this 
view and these observations will apply 
‘with much greater force to the case before 
us as here the land on the basis of which ihe 

. right of pre-emption is claimed,-is not even 
village immovable properly, but urban 
immovable property. In Mahomed Said v. 
Shah Nawaz, 60 Ind. Cas. 580 (13), a single 
Judge of this Court held that the mere 
fact that a plot of land is assessed to land 
‘revenue would not make it agricultural 
-Jand, unless it is proved that the plot is 
occupied or let for agricultural purposes or 

. for purposes subservient to agriculture. 
To the same effect is Uttam Chand v. 
. Khodaya (16). This proposition, as has been 
remarked above, is not denied by the appel- 
lant. In Divan Chand v. Nizam Din (14), 
“a Division Bench of this Court held that 
- the expression ‘village’.connotes ordinarily 
: an area occupied by a body of men mainly 
dependent upon agriculture or occupations 
. subservient thereto. It was further observ- 
ed that the reported cases contained many 
‘instances of rural areas in the vicinity of a 
town which had ceased to be rural and 
grown into a suburb of the town, and that 
„such areas had been held to be governed 
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- by rules applying to urban properties. These 
remarks were quoted with approval in 
-Kapuri v. Konshi Ram (15), but in 
neither of the two cases itis clear ihat the 
land in ‘suit was assessed to land revenué. 
-We may remark in connection with these 
judgments that in excluding the possibi- 
lity of the existence of agricultural land 
within the limits of towns they go beyond 
the scope of the Pre-emption Act. 
The above analysis of the authorities cited 
on either sideindicates that the trend of 
¿| authorities is infavourof the respondents. 
Even under the general scheme of the 
Act, the position maintained by them ap- 
pears tousto be sound in law. The law 
of pre-emption deals with three kinds of 
immovable property, viz. -agricultural land, 
village immovable property and urban im- 
movable property. These terms have been 
_ defined ins. 3, Pre-emption Act. Urban 
immovable property means immovable pro- 
perty within the limits of a town, other 
Jihan agricultural land. ‘Village immov- 
- able property’ means immovable property 
within the limits of a village, other 
than agricultural lands. Agricultural land 
means land as defined in the Punjab 
Alienation of Land Act, 1600. While deal- 
ing with the Pre-emption Act, therefore, 
we are concerned with these kindsof im- 
movable property cnly, namely, (a) im- 
movable property situated in a town, (b) 
immovable property situated in a village, 
and (e) agricultural land wherever it may 
be situated, Section 15, provides for the 
right of pre-emption in respect of agricul- 
tural land ‘and village immovable property, 
and s. 16, deals with this right in respect 
of urban immovable property. This sepa- 
rate treatment of urban immovable pro- 
_perty indicates to some extent that it was 
intended by the legislature to be placed 
on a different basis from the other two elass- 
_es of property. Moreover, the word ‘estate’ 
as defined in the Punjab Land Revenue 
Act, inour opinioin, applies to agricultural 
-lands enly and doesnot include any other 
class of property. As soon as agricultural 
land is converted into building sites, whether 
ina village or in a town, its owner so to 
say walks out of the estate and ceases io 
have any connection with itany longer. He 
establishes anew character for his posses- 
‘gion andis, therefore, to be treated on that 
basis. To hold otherwise will be to go 
‘against the spirit of the Pre-emption Act. 
-In these circumstances, we hold that the 
plaintiff being an owner of urban immov- 
able property, was not entitled to pre-empt 
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the sale of the agricultural land- within the 
limits of the Multan town. We, therefore, 
affirm the decision of the learned Judge 
of this Court and dismiss this appeal. In 
view of the peculiar circumstances of the 
case, we make no order as to costs before 
us. 

N. Appeal dismissed. 


CALCUTTA HIGH COURT 
“ Criminal Revision Petitions Nos. 458 and 459 

of 1934 

August 6, 1934 
Guna AND BARTLEY, JJ. 
JATINDRA NATH SIRCAR AND ANOTHER 
—AccUstD—PETITIONRES 
versus 


_ EMPEROR—Opposits Party 

Penal Code (Act XLV of 1880), ss. 420, 120-B—Com- 
pany - Scheme of giving loan—Scheme of “Snow ball” 
nature—Rules mentioned in memoranda of associa- 
tion—Held though speculative, the scheme was not 
dishonest or fraudulent—Misrepresentation by agents 
— Responsibility of Directors. 

The scheme as set out in the memorandum of 
association, which was deposited with the Regis- 
trar of Joint Stock Companies was as follows: The 
applicant for the loan was to pay an admission fee 
and make a deposit. He was required to secure two 
co-member3 or secondaries who were also required 
to pay admission fee and the deposit called the 
opening deposit. After payment by the secondaries, 
the company was to advanc2 loan up to a fixed 
maximum to the criginal applizant within a fixed 
period of 45 to 60 days. After the two co-members 
had paid admission fees and deposits, the original 
upplicant wos to get a refund of his opening de- 
posit; the co-members or secondaries were in the 
game way to get loans from the company on their 
securing two co-members or secondaries each. If, 
however, the original applicant failed to secure 
two co-members within a week of his application, he 
was, on sending a notice to the company, to get a 
refund of his deposit money with interest at the rate 
of six per cent. per annum within 180 days of the 
date of receipt of notice by the company. Company 
had appointed agents and supervisors. By misre- 
presentations they induced the villagers to apply 
for loan and pay deposit and admission fee: 

Held, that the scheme in the case might be of 
the ‘snow ball’ nature but the literature of the 
scheme, principally the loan rules could not be 
discribed as misleading and deceptive. All the con- 
ditions of the scheme launched by the company were 
set out in black and white. There was no room for 
misunderstanding and though highly speculative, it 
was not dishunest or of fraudulent nature; 

Held, further that, so lung as the Directors of the 
company did not themselves induce anybody to ap- 
ply for loan and psy money to the company, they 
could not be held to be party to any fraud or con- 
spiracy so as to attract the operation of the penal 
law. Emperor v. Durgadas (1), followed. 

Messrs, C. C. Biswas, Bhagirath Chandra 
Das and Mahendra Nath Mitra, for the Peti- 
{loners. : 


Order.—The petitioners were iried by 
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the Sadar Sub-Divisional. Magistrate of 
Hooghly, for having, committed offences 
under s. 120-B and s..420, Indian Penal 
Code, and onconviction were sentenced to 
rigorous imprisonment for six months under 
each of the above provisions of the law. 
The sentences as passed were to run concur- 
rently in the case of the petitioner Jatindra 
Nath Sirear, and consecutively in the case 
of other petitioner Dhirendra Nath Ghose. 
The conviction of and the sentences 
passed on the petitioner were upheld on 
appeal, by the learned Sessions Judge of 
Hooghly. The charges against the accused 
persons were: (1) that they were party toa 
criminal conspiracy to commit the offence 
of cheating by dishonestly inducing people 
to deliver money to them, through three 
other persons, and in pursuance of that 
conspiracy one Thakimani Dasi and others 
were cheated of different sums of money, ` 
and (2) that through the agents in pursua- 

nee of the conspiracy mentioned above 

cheated Thakomani Dasi and others by 
dishonestly inducing them to deliver differ- 

ent sums of moneys to the accused persons 
and which moneys were the property of 

the Thakomani Dasi and others. The case 

for the prosecution, it appears to be clear, 

was based on the memorandum of assccia- 

tion, and the loan rule of a company started 

under the name and style of ths Bengal 

Industrial Loan Co., Ltd. The accused 

Dhirendra Nath Ghose was the Managing 

Director of the Company, and the other 

accused Jatindra Nath Sarkur replaced 

Dhirendra:-Nath Ghose as such, a position 

which was accepted by the Registrar of Joint 

Stock Companies. 

The loan rules of the company con- 
templated different classes cf loans and 
a reference tothe scheme launched by the 
company in question is necessary for the 
purpose of forming an idea as to the 
nature of the offence charged against the 
petitioner. The applicant for the loan was 
to pay an admission fee and make a deposit. 
He was required to secure two co-members 
or secondaries who were also required to 
pay admission fee and the deposit called 
the opening deposit. After payment by 
the secondaries, the company was.to ad- 
vance loan up toa fixed maximum to the 
original applicant within .a fixed period of 
45 to60 days. After the two co-members 
had paid admiesion fees and deposits, the 
original applicant was to get a refund of 
his opening deposit; the co-members or 
secondaries were inthe same way to get 
loans fron the company on their securing 
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two co-members or secondaries each. If, 
however, the original applicant failed to 
secure two co-members within a week of 
his application, he was, on sending a notice 
to the company, to get a refund of his 
deposit money with interest at the rate 
of six per cent. per annum within.108 days. 
of the date of receipt of notice by the 
company. What was sought to be establish-. 
ed on the side ‘of the prosecution was 
that the accused persons engaged agents in 
villages and realised money from villagers 
and created contidence by giving loans’ 
to a few persons, but that in alarge number 
of cases they put off payment .of loans on 
various pretexts; the position taken up by 
the prosecution was that the acts of the 
accused persons in this behalf amounted to 
cheating. f 

There is no question that the petitioners 
did mot induce any one to be a member 
or to apply for loan or tc pay any money, 
it was the supervisors and the agents who 
were alleged to have induced persons to 
become members after they had complied 
with the loan rules of the company as has 
been mentioned already; the cffence charged 
against the accused persons was sought to 
be established solely with reference to the 
scheme launched by the company of which 
they were managing directors in succes- - 
sion. The question, therefore, is whether: 
the Courts below are right in their decision - 
that those responsible for the framing..of 
the scheme ‘and the loan rules, and for 
their -coming into operation, were guilty 
of cheating as contemplated by s. 420, . 
Indian Penal Code.. The learned Judge's - 
view that it was ‘‘safe to presume” that it 
was the petitioners who were alone res- 
ponsidle for the rules may be accepted 
to be correct on the materials on the record; 
but the question remains whether the 
scheme evidenced by tho loan rules of the 
company of which the petitioners were.the 
managing directors, and who may be held 
responsible for the same, was dishonest or 
fraudulent in the sense that it represented 
to the public something which was not 
true or concealed from them something . 
which the company ought to have dis- 
closed. In the words of Broomfield, J., in 
Emperor v. Durgadas (1), the scheme’ in 
the case before us might be of the ‘snow 
ball’ nature but the literature of the scheme, 
principally the loan rules of which mention 
has been .made above, cculd not be 
described -as misleading and deceptive. 

1) 35 Bom. LR 1181; 148 Ind, Cas. 271; AI R 1934 
Bom. 48; (1934) Or, Qas, 245; 35 Or, L J.644; 6 R B 286, 
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All the conditions of the scheme launched 
by the company were set outin black and 
white. There was no room for misunder- 
standing.’ On a careful consideration of 
the scheme floated by the company of, 
which tbe petitioners. were the managing 
directors, and of the loan rules made 
available to ihe public, it is not possible 
to hold, in the case before us, that the 
petitioners were responsibie for the starting 
and carrying through ascheme of a fraudul- 
ent nature, so as to attract the operation : 
of the penal law against the petitioners. 
The-scheme was a speculative one but 
could- not be said to be .dishonest, In the 
above view of the case, the. conviction of 
the petitioners and the sentences passed 
onthem cannot be affirmed. The Rules are 
made abgoluie. The conviction of the peti- 
tioners and the sentences passed on them: 
are set aside.. The petitioners must be 
discharged from their bail bonds, and set 
at liberty. sO 
- D. Rule made absolute. 
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Ba U AND PARKER, JJ. - 
MA HLA MIN—APPELLANT - 

versus : 
MAUNG HEA U AND ANoTHER— 

- ResPcNpDENTS 

Burmese Buddhist Law—Successton—Woman other -~ 
than undisputed wife claiming to succeed as wife— . 
Nature of evidence required—Woman's ‘status as 

wife not universally 'recognised—Whether can suc- 
ed. DA ; : 
“he term ‘wife’ may. be very loosely used emong 
the Burmese Buddhists. Where a woman other than 
the undisputed wife claims ashare in his estate as 
wife, there ‘should be a clear and unequivocal’ re- 
cognition of status to establish wifehood in the 
legal sense of the term. When the evidence goes to 
show that her status as wife was not accepted uni- 
veisally inthe neighbourhood, and she was only 
a mistréss, her claim cannot succeed. Ma Wun Di 
v. Ma Kin (3), followed, Maung Tha Dun v. Ma 
Thein Yin (1) and MiMe v. Mi Shwe Ma (2), refer- . 

red to, A i MA 

F. 0. A. from the decree of the District 
Court, Sagaing, dated October 7, 1935. 

Mr. Eunoose for Mr. U Myint, for the Ap- - 
pellant.. , 
Mr. A. N. Basu for Mr. U Ko Ko Gyi, for 
the Respcndents. on i 

Parker, J.—The suit out of which this - 
appeal arises Was forthe administration of, 
and a share in, the estate of one U Po 
Thein, deceased. Appellant, | Ma Hla Min, - 
claimed-to-be U Po Thein’s wife, Original. 


` 


dik. 


ly she joined with her as plaintif her. 
small daughter, Ma Saw Nyun, but Ma 
Saw Nyun withdrew from the suit appa- 
rently with liberty to file a fresh sait. The 
defendant was Daw Khin, admittedly U Po 
Thein's first wife. Appellant was permitted 
to sue as a pauper. Then Daw Khin died, 
and as her legal representatives the present 
respondents were joined as defendants, as 
being in possession of the estate and falsely, 
claiming to be keittima children. Then Ma. 
Saw Nyun was joined as a defendant, on the 
ground that she was. Daw Kin’s  step-. 
daughter, and thereby a proper legal re-: 
presentative of Daw Khin. Ma Saw. Nyun, 
was, however, struck .out, and the suit. 
finally came to trial as between appellant- 
plaintiff and, respondents-defendants, who 
denied- that the appellant had any status as, 
U Po Thein’s wife. 

Two issues were framed: 1. Was Ma: 
Hla Min a wife of U Po Thein, and ifso,, 
of what status? 2. Is Ma Hla Min. entitled 
to any, and if so,-what share in the estate of 
U Po Thein? The lower Court answered 
the first part of both issues in the negative, 
and dismissed the suit. Appellant’s grounds 
of appeal are that the lower Court has 
wrongly appreciated the evidence, and in 
particular that the admission by U Po 
hein cf paternity of appellant’s’ child was 
in itself sufficient to grve appellant the 
status of wife. Further that appellant 
should be held to-be at least an inferior 
wife, and as such, entitled to inherit. The 
history -of the parties is apparently that 
appellant was a motherless orphan. She, 
was brought up till” about the age of 12 by > 
her aunt Daw Ngwe I, P.W. No.4. She 
was then taken into the household of U Po 
Thein and Daw Khin. She herself alleges ` 
that her position was that of a daughter; : 
put about the age of 18 U Po Thein began 
to have clandestine intercourse with her. 
Daw Ngwe L makes the absurd allegation - 
that before he did so he obtained Daw Ngwe ` 
Iò consent informing her that he was making ` 
appellant his wife. . we, atk 45 

When appellant was about six months - 
gone with child Daw Khin seeing her condi- 
tion at once insisted on her being turned.out, 
and U Po Thein‘put her in the house of Pan 


` Gyi, apparently Daw Khin’s brother.- The - 


reason for her being put there is said to be | 
that there was no room at Daw Ngwel's ‘ 
house. , However when her confinement was 
due, appellant was taken to-Daw Ngwe 
16. and there, gaye birth to her daughter.: , 
She: continued living -with Daw.- Ngwe- I] 
till the child was two -or three. iyears old, ; 
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Daw Ngwe I alleges that U Po Thein 
supported her, and occasionally had inter-- 
course with her but appellant: certainly bore’ 
no further children. Then appellant went- 
to live at the house of P. W. No.-2, her 
father’s employer, where appellant built 
herself a house. The date of U Po Thein’s 
death is disputed. According to appellant 
it was in 1281 B. E. (1929-30 A. D.), but 
according to respondents’ written statement 
it was on the 15th lasan of ‘fhadingyut 1200 
B. E. (September 28, 1928). . 

. On January 10, 1925, in Civil Mis< 
cellaneous Case No.5 of 1925 of the Sub- 
Divisional Magistrate of Sagaing appellant’ 
applied under s.488, Criminal Procedure 
Code for maintenance for herself and her 
child, alleging that she had received noth- 
ing for about a year. U Po Thein denied 
that she was anything more than a mistress. 
When the case came to trial she abandoned’ 
her own claim to maintenance and accepted 
an order for her child alone. She made no 
further attempt to establish her status as 
wife in U Po Thein'’s life-time. The reason 
given for thisis that she only filed the case. 
because she had quarrelled with U Po Thein, 
but it is obvious that if they were reconciled, 
the case would have been dropped al- 
together. Appellant admits that she could: 
not get witnesses to attend Court to support’ 
her claim. The learned District Judge has’ 
dealt fully with the evidence,. and it is 
abundantly clear that'in spite. of allegations 
that U Po.Thein gave -appellant liberal: 
support, she had to earn her own living 
from the very start.: It is admitted that 
her status as wife was not accepted uni- 
versally in the neighbourhood. Daw Ngwe 
I says: . Ka on a 

“People in the.village knew Ma Hla Min washis wife 
when she lived at U Pan Gyi'’shouse and at my house, 


People say she was only a mistress but it is 
not true. The seven villages knew that. she was his 


- Wife. 


U Hla Gyaw, her father’s employer, says: | 
“Ma Hla Min was not open wife of U Po Theit. 
though the village knew that she was his wife. She. 


- was a wife whom he used to visit when he wanted- 
I never saw : 


to. She was kept as his secret wife. 
them eating and drinking together.” 


Witness attempts to qualify this inre- 
examinaticn by: saying that by “secret 
wife” he. means that she was not a wife by- 
a proper marriage, but a wife he used to’ 
Visit, though people knew that she wasa 
wife and Uvo Thein used to visit her- 


. openly: -He has already said in examination- ' 


in-chief that he: dees not ‘knuw whether’ 
U Po Thein ever slept with appellant. Im 


a 


View. of the, rulings in. Maung Tha Dun Ye: 


bi 


, 185 


Ma Thein Yin (l)andon a perusal of the: 
Privy Council ruling in Mi Me v. Mi Shwe- 
Ma (2), it is-perhaps’not’ necessary for this 
Court to decide “whether appellant was 
merely-4 mistress, or dninferior wife, since- 
an inferior wife cannot inherit from her 
husband. I have, however, no hesitation in 
agreeing with the lower Court's finding 
that appellant was not. U Po Thein’s wife at 
all, but only a mistress. 
this by the decision in Ma Wun Div. Ma 
Kin (3) which makes quite clear not only 
that the term ‘wife’ may Fe very loosely 


used, but also the need for a clear and un- . 


eġuivocal recognition of status to establish, 
wifehood in the legal sense for a woman 
other than the undisputed wife. The appeal, 


in both Courts against appellant. 

‘Ba U, J.—I agree. : E 

N. Appeal dismissed. 
R1: 73 Ind. Cas. 1044; A I R 1924 Rang. 37. 
111: 14 Ind. Sas. 475; 391 A 57; 39.0 
169; (1912) M W N 201; 15 0 L J 276; 
14 Bom. LR 20°; 
„LT 656P'O). 
75; 35 C 232; 35 I A 41; 10 Bom. 
93; IBM LJ 3,120 W N 220; 
L J112; 5AL J 63; 14 Bur, LR 3 (PC). 
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l CALCUTTA HIGH COURT 

. Letters Patent Appeal No: 37 of 1985 
oa March, 25, 1936 : 

Gusa AND BARTLEY, JJ. 


MOHINI DAS PURKAYASTHA i 

AND OTHERS-—APPELLANTS 

‘ VETSUS 
BEHARI SHAHA AND OTHERS ~ 

Derenpants Nos. 41 to 43—RESPONDENTS 

‘Decree—Setting aside of—Revival of suit—Decree 
set aside in subsequent proceedings and decree declar- 
ed null and void and inoperative in subsequent pro- 
ceeding—Difference between—Minor — Suit properly 
filed against minors—Court following defective pro- 
cedure in appointment of guardian — Decree set aside 
at instance of minors and suit revived—Minors, whe- 
thér parties to suit at time of institution. . 

There is no difference in substance or principle 
between a case in which a decres ‘passed against 
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a person is set aside bya subsequent proceeding and . 


a case in which the decree is declared null and void 
andinoperative in subsequent proceedings; and the 
suit in which the inoperative ‘decree was passed can 
be revived against a defendant in whose favour such 
a decree is passed in a subsequent proceeding. 

The institution of the suit was complete and was 
not defective under the law, and it was the duty of 
the Court to appoint a proper person to be guardian 
for the suit for the minors, -The Court did appoint > 
sucha guardian: but the ‘procedure followed was 


- defective under the law; and a ..decree followed, to- 


avoid the effect of which a suit was ingtituted by the — 
piinors, The decree was ultimately declared null and 


-MoiiMonint 548 d. 


I am fortified in ` 


therefore, fails and is dismissed with costs ` 


22 M L J360; 160 - 
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void and inoperative, so far as the minors were 
concerned > - ù 7 

Held, that the Court which followed a prccedure 
held to be defective ina subsequent proceeding, and 
whose duty it was to see that.a proper guardian was 
appointed had jurisdiction to revive the suit so as 
to restore the minors tothe same position in which 
they were on the date on which the suit was filed 
against them, : 

“Held, also, that it would not be right to holland 
it- would amount to denialcf justice in the case 
if it were held that minore were not to be 
regarded as parties to the euit when the suit was 
instituted and that the suit could not be revived 
at the instaues of the plaintiff after the decree that 
was passed against the. defendant was declared to be 


null and void and inoperative as against them-for the : 


reas-n of a defect of procedure followed by the Court 


inthe matter of appointment of their guardian for ` 
the suit. Bhagwan Dayal v. Param’ Sukh Das (1); ` 


. followed. ‘Rashidunnessa v. Mahammad (2), explain- ` 


L. P. A. against a judgment of Mr. J ustice 
R. C. Mitter, J., dated May 21, 1935. 
Mr. Birendra K. De, for the Appellants. 


i 


Messrs. Bijan K. Mukherjee, Nripendra : 


` Chander Dasand Nikunja B. Ray, for- tke 


| Respondents. 


Judgment.—This is an appeal from the : 
. decision of our learned brother R. ©. Mitter, ` 
J. The plaintiff-appellant instituted a suit, - 


Title Suit No. 2149 of 1909, -in the Court of 
-the Munsif at Sunamgunj in the District of 
- Sylhet, for possession, ‘on declaration of 


his title, and there. were other incidental : 
“and consequential reliefs prayed in the : 
suit, which was filed in Court- on July 16, - 
1999, against nineteen persons impleaded - 
as defendants; to meet.the abjection on the ` 
score of defect of parties, raised by the ` 


- defendants, 52 more perscns were. added 
“as defendants. Of these defendants subse- 
‘quently made parties to the suit, defend- 
_ants Nos. 41 to 43 were minors at the time 
when they were made defendants to the suit:- 
-the mother of these three defendants was 


proposed as their guardian and the order of - 


the Court relating to the matter of appoint- 

-ment of guardian of defendants Nos. 41 to 
43, passed on June 11, 1910, was this: 

“Service of notice pressed on. April 16,1910. No 

' objection petition filed yet. The proposed guardian 


` be appointed guardian forthe minor defendants to 


. conduct the case.” 
There was no appearance by any of the 


defendants in the suit and the suit was ` 


-decreed in favour of. the plaintiff. The 


.deéree of the Court of first instance was ` 


‘ultimately affirmed by this Court on 
April 23, 1914, on a second appeal preferred 
by some of the defendants in the suit. In 
the year 1918, defendants Nos. 41 to 43 in 
the suit instituted a suit, Title Suit No. 47 . 
of 1918 subsequently registered Title Suit. ` 
No. 12-01 1919; for a -declaration that the“ 
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decree passed against them in Tille Suit 
No. 2149 of 1909 was invalid and inoper- 
ative against them, on the ground that there 
was no proper appointment ofa guardian 
to represent them in the suit. The aforesaid 
suit No. 47 of 1918, was decided in favour 
of defendants Nos. 41 to43, the plaintiffs in 
that suit, on the ground that the mother 
proposed as guardian had not consented to 
her appointment, as the guardian arl litem 
of her minor sons, and that it was settled 
law that no person could be appointed 
guardian ad litem of a minor without 
express consent. It was held that the 
decree passed in the suit being ineffectual 
and inoperative against defendants Nos. 41 
to 43, they were not bound by it. The 
decree passed in Title Suit No. 2149 of 1909 
was declared null and void and inoperative 
against these defendants by the decision and 
decree passed by the Additional Subordi- 
nate Judge, Sylhet,on September 20, 1919. 
Thereafter,on January 1928, the plaintiff 
filed an application in the Court of the 
Munsif at Sunamgunj, praying that the 

; Title Suit No. 2149 of 1909, be proceeded 
with, as against defendants Nos. 41 to 43, 
and the application was allowed, the suit 
being revived. : 

The result of the hearing of the suit after 
its revival was that the suit against defend- 
ants Nos. 41 to 43 was decreed in part on 
contest by the said defendants. The decree 
passed by ihe trial Court on December 16, 
1931, was affirmed by the Subordinate 
Judge, in the lower Appellate Court, on 
December 20, 1932, with certain modifica- 
tion, as mentioned in the ordering portion 
of the judgment of the Subordinate Judge. 
On appeal by defendants Nos. 41 to 43 to 
this Court, the decision of the lower 
Appellate Court was reversed, and the 
decree passed by the lower Court directed 
against defendants Nos. 4L to 43 were dis- 
charged by our learned brother R. C. 
Mitter, J., on. the ground that the suit 
against the order of revival of the “suit 
against defendants Nos. 41 to 43 was 
without jurisdiction. It may be noticed in 
this connection that the decision of Mitter, 
J., is in favour of affirming the decision of 
the lower Appellate Court on the other 
questions relating to the merits of the case 
before us and the question of limitation aris- 
ing in the same. 


In the appeal before us preferred by the. 


plaintiff, the first ground urged was that the 
learned Judge of this Court was notright 
in the view taken by him that the rule.was 
well settled that if a decree passed against. 
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-them. The decree passed 
No. 2149 of 1£09 was declared null and void . 
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a person was set aside by .a decree passed 


in asuit brought to set it aside, the original ; 


suit was revived and must be proceeded 
wilh, could not be extended or applied to a 
case where the decree passed is null and 


void on the ground that it was passed | 


against the minor who was represented by 
a guardian ad litem. In | 
us the Court made an order appointing a 
guardian ad litem without express consent, 
there having been no objection to the 
proposal for appointment of guardian; this 


was not strictly in accordance with law, in | 


view of the provisions introduced some time 
before the order in question was made in 
ihe year 1910, that “no person shall without 
Lis consent be appointed guardian for the 
suit’ [O. XXXII, r. 4 (3), Civil vrocedure 
Code]. A decree followed, after the order 


-defective under the existing law was made. 


Defendants Nos. 41 to 43 instituted a suit 
for avoiding the decree, and relief was given 
tothem interms of the prayer mede by 
in Title Suit 


and inoperative as against them, cn the 
finding that they were not bound by it. 
The expression that the decree was set aside 


was not used in view of the’ position that ` 


defendants Nos. 41 to 43 prayed for a 
declaration only and not for a consequential 
relief, which they could very well have 


‘done in the circumstances of the case before 


us. The effect of the decree, of, the suit of 


‘1918, brought by defendants Nos. 41 to 43, 


was that there was a declaration that the 


` prccedure adopted in the matter of appoints. 


ment of guardian was defective and the 
decrea passed in suit was inoperative so 


` far as those defendants were. concerned. 


There is no difference in substance. as 
between declaration that a decree is null 
and void and inoperative as such and sett- 
ing aside the same in acase ih which the 
only prayer was for a declaration thata 
decree was inoperative. 
was- far too technical -to be appreciated 


properly; and it could not, in our judgment, ` 


be allowed to standin the way of justice 
being done in a case. The authority of 
decisions of this Court are, as has been 
pointed out by our learned brother, in 
favour of the position that the original suit 
is revived, and must be proceeded with, in 


the case ofa decree being set aside ina 


suit brought for the purpose of setting aside 
the same; and no authority of any decided 
case was pointed out to us that there is any 


difference in substance as between a decree 
¿declaring a decree null and void and ine 


the case before , 


This distinction - 


5. 
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pérative as such aida decree selting aside 
a decree previcusly passed on the ground 
that a procedure followed was defective 
under the law. In our judgment, there is no 
difference in substance or principle between 
a case in which a decree passed against a 
person is set aside by a subsequens proceed- 
ing and a case in which the decree is 
declared null and void and inoperative in 
subsequent proceedings; and the suit in 


which ths inoperative decree was passed can -.- 


be revived against a defendant in whose 
favour such a decreeis passed iri a subse- 
quent proceeding. l 

The question next raised in support of the 
appeal was, whether ' Mitter, J., -was right 
in his decision that defendants Nos. 41 to 
43 were not parties to the suit in the eye 


of the law, and the suit could nov for that. 


reason be revived later on,against persons 
who were not parties toit at all, at the time 
when the decree was passed in it. So far 
as this question was concerned, it would 
appear that Mitter, Jẹ has dissented 
from the view taken not only by the 
Courts’ below, .but from the decision in 
Bhagwan Duyal v. Param Sukh Das (1). 
It ‘appears to us, however, that the position 
indicated. by the learned Judges of the 
Allahabad High Court is sound’; and we 
see no difficulty in giving effect to the 
same in the case before us..The suit was 
instituted and could be instituted against 
defendants Nos. 41 to 43 hy name. The 
institution of the suit was complete and 
was not defective under the law, and 


it “was the duty of the Court to appoint a. 
proper person to be guardian for the suit - 


for the minors (O. XXXII, r. 3, Civil 
Procedure Code), The Court did appoint 
such a guardian ; but the procedure follow- 
ed was defective under the law, and a 
decree followed; to avoid’ the effect while 
a suit ‘was instituted by defendants Nos. 
41- to 43. The decree was ultimately de- 
clared null and void and inoperative, so 
far as the minor defendants Nos. 41 to 
43 were concerned.’ The Court which 
followed a procedure held’to be defective 
in’ a subsequent proceeding, and. whose 
duty it was to see that: a proper guardian 
was appointed had jurisdiction to revive 


thé suit’ so as to'restore the minors tothe. 


same position in’ which they were on the 
date on which the suit was filed against 
them. This is the position indicated in 
the judgment .in Bhagwan Dayal v. 
Param Sukh Das (l), referred to above 

Q)A IR 1917 Al, 477; 36 Ind. Oas. 366; 39 A 8;_ 
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and we unhesitalingly follow the same. 
It would not be right to hold and it would 
amount to denial of. justice in the case 
before us, if we hold that defendants 
Nos..41 to.43 were. not to be regarded 
aS parties to the suit when the suit was 


‘instituted by-the plaintiff and hold farther 


that the suit could not be revived ‘at the 
instance of, the plaintiff after the decree 
that was passed against the defendant 
was declared to be null and void and 
inoperative as against them for the reason 
of a defect of procedure followed by the, 
Court, in the matter’ of appointment of 
their guardian forthe suit. {£ any cas3 
of prejudice so far as defendants Nos. 4L. 
to 43 were concerned were: made out, the 


‘position migat have been different. 


We are not unmindful of-the decision of 
their Lordships of the Judicial Committee 


_of the Privy Council, and of the: ‘decision’ of 
' Courts in this country, that in certain cases 


and in certain circumstances it has. to be 
held that a niinor not properly. represent- 
ed- by a guardian must be treated as a | 
person who was never. a party to the suit.. 

The observations of the Judicial Committee 
in Rashidunessa y. Mahammad (2), related 
to acase in which a guardian appointed 
by the Court had an intérest adverse-to 


“thit of the minor in question’; and those: 
observations in’ support of the position that. 


in: the case’ of an ‘inherent defect in the. 


matter. of. appointment of guardian, the 


minor should not. be deemed to be party-to. ` 


a suit, could not be held applicable: ta.a‘> . 


case like the one before us; in which the . 
defect in the appointment of guardian ‘was 
purely a formal one, arising out of the posi- 
tion that the mother proposed as guardian: 
not having objected. to her app intment 
was taken to have cdnsented to her appoint- 
ment. The fact remains that in the suit not 


“only the guardian of. the minor defendants* 


Nos. 4l 'tọ 43, appointed, by the Oours’- 
after an erroneous .proceduré | was follow- 
ed, but none of the defendants.in the suit 


‘appeared to contest the same. . 


The conclusion we have arrived at, as 


indicated above, is that the suit was rightly 
‘revived in the year 1928, on the applica- 


tion of the plaintiff-appellant before us.. 
Defendants Nos. 41 to43 who had attained 
majority. by the time. that the suit was 
revived defended the suit, and the deci- 
sion. of the final Oourt of fact substan- 
tially in favour of the plaintiff-appellant, 

(2 36 I À 165; 3 Ind. Cas. £64; 31 A 572; 130 WN 
1182; 10.0. L J 318; -6 A L J 822; 11 Bom, LR - 1225; 4 
M LT 279; 19 MLJ 631 ( Po), 
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has been affirmed by the learned Judge 
of this Court, on appeal. The decision of 
the learned ‘Judge; R. .C. Mitter, cn the 
question of tLe Court's jurisdiction to 
revive the suit being reversed by us, the 
decision and decree of the Subordinate 
Judge in the Court of Appeal below are 
restored, The plaintiff-appelllants in this 
appeal will get their costs in all the 
Oourts frem defendants Nos. 41 to 43, 
respondents in the appeal before us. The 
cross-objections filed in this Court are 
dismissed. There is no order as to costs 
in the cross-objections. 
D. Appeal accepted. 





CALCUTTA HIGH COURT 
Criminal Appeal No, 118 of 1936 
June 17, 1936 
CUNLIFFE AND HENDERSON, JJ. . 
JOGNESWAR GHOSE AND 0THERS— 
| APPBLLANTS 
f _ versus | 
EMPEROR— Opposite Party 
Criminal trial—Jury—Verdict of ‘not guilty — 
Judge convicting without assigning reasons— Legality 


—Absence of notification directing trial’ by jury in 
such cases—Trial, if vitiated when trial is deemed 


to be held with assessors—Jurisdiction of Judge . to - 


convict. 

The accused were ‘charged with offences punish- 
able under ss. 395 and 399, Penal Code: They were 
further charged with a-conspiracy to commit both 
those offences. The jury brought in a unanimous 


verdict. of ‘not guilty’. The Judge acquitted all’ 


the accused persons of themain charges and ther 
proceeded to convict them of an ofience. punishable 
under’ s. 395 read with s. 120-B, holding that, the 
jury were assessors and that he was entitled to take 


-& contrary view. It was contended that the“ trial 


wes with jury and not with assessors ‘ end “the ` 


Judge’ had no ‘jurisdiction to conviét them “in -the 
face of the verdict of acquittal; : . . ~ a 

Held, ‘that inthe absence of a notification of the 
Local Government ‘directing ‘that such an offence is 
triable by Jury, the trial was not vitiated- in -view 
of the fact that the normal procedure unders. 269, 
Criminal Procedure Code, -is trial-by jury; ` 

Held, further that as the evidencé. did nat suppor 
the guilt of the ‘accused, the Judge could not con- 
vict without giving reasons for doing so, when the 
accused are declared not guilty by the assessors. 


Mr. Jitendra Chandra Banerjee, for the 
Appellant. sa 

Messrs. Khundkar,. Anil Chandra Rai 
Chaudhuri and Nirmal Chandra Chakra- 
varty, for the Crown. ae 

Henderson,.J.—This appeal raises a 
point which had. nob come to us before, 
although it might.be expected to-be raised 
every week, if not.every day. The appel- 
lants with certain -other persons were put 
on their trial, charged with -offences - pun- 
ishable under ss. 395 and 399, Indian Penal 


Code. They were further charged with a 
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conspiracy to commit both those’ offences. 
The jury brought in a unanimous verdict 
af ‘not guilty.’ The learned Judge acquitted 
all the accused persons of the main charges 
and then proceeded to convict them of an 
offence punishable under s. 395 read with 
120-B, holding that the jury were asses- 
sors and that he was entitled to take a 
contrary view. The first point taken on 
behalf of the appellants was that these 
gentlemen were not assessors but jurymen 
and that the learned Judge had no juris- 
diction to convict them in the face of the 
verdict of acquittal. In view of the pro- 


visions of s.269, Criminal Procedure Code, ` 


there can be no doubt that the normal pro- 
cedure under the Code is trial by asses- 
sors, and it is only when the Local Govern- 


ment publish an order in the Gazette that , 


thetrial of an cffence bécomes triable by 
jury. Such orders may be made or re- 
voked atany time. The offence of which 
the appellants have been convicted is one 
triable under Chap. 5-A, Indian Pénal Code. 
The learned Advocate who has appeared 


on behalf of the? appéllants has’ not been ` 


able toshow 10 is ‘any’ notitication of the 
Local Government- directing «that such 
an offence is triable by 


jury. We 


must, therefore, overrule this“preliminary _ 


objection: : 5 oe 
The only remaining question is whether 


we can uphold the convictions. It would - 


‘certainly be a most extraordinary thing 
that? if-the main part of the case were dis- 
believed and an order of acquittal passed, 


on the substratum, if any, which remains. 
The learned Judge in this case has taken 
the remarkabie course of convicting the 


appellants on his own, view of the facts: — 


without giving apy reason ‘whatsoever. 


The learned Deputy Legal Remembrancer ` - 


with his usual fairness, stated’ that he could 


not support this and that the evidence in - 
the case is not such that we ought to say ` 


that a finding of guilty is the only reason- 
able or proper finding. We are certainly 


“the dcecused persons should be convicted’ “ 


not prepared to accept the opinion of the -- 


learned Judge as opposed ‘to the unani- 


mous opinion of the jury sitting as asses- `` 


‘sors, when no reasons for that opinion are ` ` 
assigned at all. We accordingly allow this- 


appeal, and ‘set aside’ the convictions and 
seriences. The appellants, who‘are on bail, 
are discharged from their bail bonds. 
The fines, if already paid, will be réfunded 
to them. i : I 
Cunliffe, J.—I agree: = 2 © 
N ‘+ + Appeal allowed, ` 


. 


~ 
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RANGOON HIGH COURT 
Criminal Appeal No. 831 of 1936 
August 4, 1936 
RoBERTS, C. J. AND Dunxury, J. 
NGA PO HTWE-— APPELLANT 


VETSUS 
EMPEROR—Oppostre Party 

Penal Code (Act XLV of 1860), s. 392 ~Depth of 
wound not less than five inches—Blow delivered with 
great force—Intention to cause death—Presumption 
as to—Criminal trial—Charge—Risk of misjoinder 
—Separate trial, necessity of—Acquittal because of 
technical difficulty is wrong. 

Where the total’ depth of the injury from the 
point of entry into the body was not less than five 
inches, and it is obvious that the blow with which 
the wound was inflicted must have been delivered 
with great force and the injury was necessarily fatal, 
the piesumption arises that the person who inflicted 
it intended to cause death, and, therefore, prima 
facie that that person is guilty of the offence of 
murder. 

If thera is any risk of a misjoinder of charges by 
the two accused being tried together, then their 
separate trials should be ordered; but’ it is wrong 


to acquit an accused against’ whom a prima facie 


case had been made out by the prosecution evidence 
man because of this technical difficulty. [p. 419, 
col, 1. 


Cr. A. from an order. of. the Sessions - 


Judge, Sagaing, dated-June.30, 1936. 
Mr. S. T. Leong for Mr. Ba Thwin, for the 
Appellant. f age We a 
Mr. E. W. Lambert, for the Crowas:.:, . 
Dunkley, J.—-The appellant Po Htwe 


has been convicted of the offence of murder | 


under s. 302, Indian Penal Code, by: caus- 
ing the death of one Ba Tun, and has been 
sentenced to death by the learned Sessions 


Judge of Sagaing. A pérson named Po. So, 


was sent up for trial together with- him, 


Po So being charged with the offence of. 


simple hurt, it being alleged against him 
that he struck and cauSed- hurt to one 


Maung Htai who was together with Ba Tun. 


at the time when the latter was killed. On 
June 26 the learned Public Présecutor of 


Sagaing applied to be permitted to withe, 
draw the case against Po So on the ground | 


that he feared that there might be a mis- 
joinder of charges, and on this ground, the 
learned Sessions Judge permitted the with- 
drawal and acquitted Po So. This was not 
a proper exercise of his discretion. If 
there was any risk of a misjoinder of char- 
ges by the two accused being tried to- 
gether, then their separate trials should 


have been ordered: but it was wrong to` 


acquit an accused against whom a prima 
facie case had been made out by the pro- 
secution evidence merely because of this 
technical difficulty. In actual fact it is 
plain that the provisions of s. 239 ah Cri- 
minal Procedurę Code, were applicable and 
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that the joint trial of Po Htwe and Po So 
was perfectly legal. Ba Tun lived at Nyaiing:, 
biatha village. On the night of March 13," . 
1936, an elder of the village gave a marios ` 
nette show for the entertainment of his ‘ 
villagers, and while that performance was 
going on, Ba Tun was stabbed. He died in 
the Myinmu hospital on March 19. He had 
received a stab wound which entered the 
chest cavity between the 6th and 7th ribs 
and passed through the lower. lobe of the 
right lung, severed the diaphragm, and 
entered the liver to a depth of 14 inches. 
The total depth of the injury from the point 
of entry into the body was not less than 
5 inches, and it is obvious that the blow with 
which the wound was inflicted.must have 
been delivered with great force. The in- 
jury was necessarily fatal, and the pre- 
sumption arises that the person who in- 
flicted it intended to. cause death, and, 
therefore, prima facie that that person is 


“ guilty of the offence of murder. 


The stage on. which the performance was 
going on faced towards the west, the direc- 
tion of the stage being north and south. 
At a distance of 51 feet from the front of the 
stage towards the west there was a raised 
platform on which were placed the seats re- 
served for persons of importance. Five young 
men of Nyaungbintha village were detailed 
by the healman U Po On (P. W. No. 1) to 
keep order at the performance. They were., 


. the deceased Ba Tun, Tha Gyaw (P. W. 
. No, 2), Maung Htai (P. W. No. 3), Tun Sein _ 
AP. W. No. 4) and Tha Aung who has not 
. been examined as a witness. A number. of.. 
Villagers from the neighbouring village of 


Nyaungbintha attended this performance 
and, asso frequently happens on such oc- 
casions, went there for the sole purpose of 


- disturbing the performance. The appellant 


is a villager of Nyaungbintha, and it is, 
alleged by the prosecution that he was. 
one of the persons who originally started, 
the disturbance at the performance. Ac- 
cording tothe evidence of U Po On, Tha 
Gyaw, Mg. Htai, Tun Sein and Tun Myat 
(P. W. No. 7) the original disturbance | 
began near the south corner of tha stage, 
and four of the young men, namely, the 
deceased Ba Tun, Tha Gyaw, Mg. Htai and 
Tun Sein, went there to restore-order. They 
were armed with bamboo sticks. These 
three young men have stated~in evidence 
that when they got there they found the 
appellant Po Hlwe, his co-accused Po So, 
and another man named Po Aye creating a 
disturbance. They asked these persons. 


“to sit down, but were defied by them and 
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left the place. This slight disturbance then 
ceased. Some evidence has been called 
for the defence to show that the original 
disturbance wes caused by a man named 
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Maung Ta, whois apparently related to the - 


headman U Pe On, hut this isa matter of 
no real importance, and whether the crigi- 
nal disturbance was created by-the appel- 
lant and his companions or by Maung Ta, 
it is admitted even in the defence evidence 
that the original disturbance was near the 
south corner “of thestage, and came to an end. 
Maung Chit Hman (D. W. No. 13) has given 
clear evidence on this point. 

After the disturbunce had ceased, the 
four commissioners for order, including the 
deceased, made their way round the back 
of the stage and-re-entered the auditorium 
from the north side, and were proceeding 
towards the reserved seats. According to 
the evidence of Tha Gyaw, Mg. Htai “and 
Tun Sein, Tha Gyaw was walking in front, 


next Mg. Htai and next Tun Sein, and the . 


deceased at the back. While they. were 
still near the band, which was situated at 
the north corner of the stage, they heard a 


voice or voices call out “Stab, stab,” and- 


they allturned round, and as he turned 
round Ba Tun was stabbed by the appel- 
lant Po Htwe. It is admitted that the place 
was brightly lighted by petrol lamps and, 


consequently, these three- witnesses had 


ample opportunity of recognizing the as- 
sailant, and, therefore, there is no reason 
for discrediting their evidence that they 
actually saw the appellant stab the deceased. 
After the stabbing took place, there was a 
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Ba Tun had been taken, to-see what- was 
Ba Tun's ecndition, and while there they 
overheard the headman making this plot 
by instructing a. number of persons that 
they should accuse Po Htwe, Fo Aye and 
Po Soof having committed this Crime as 
they were addicted to’ liquor and had creat- 
ed a disturbance. Such evidence as this 
given by casual witnesses is, of course, 
worthy of no credit at all. It is'impossible 
to believe that the headman would have 
divulged the plot, if is existed in his mind, 
in such a publice place. But their evidence 
is interesting in that in their examination-in- 
chief they have inadvertently admitted that 
Po Htwe, Po So and Po Aye were the per- 
sons who created the disturbance, and this 
evidence is against the appellant. More- 
over, their evidence does not afford any 
explanation of the reason why the appel- 
lant in particular, rather than one of his 
companions; should have been accused of 
the actual stabbing. 

‘There is further the evidence of head- 
man U Po On, Ù Po Shein (P. W. No, b), 
the father uf Ba Tun, Mg. Bo Gyi (P. W. 


‘No. 6), who is related ‘to the co-accused Po 
- So, Tun Myat (P. W. No: 7),-Tha Gyaw and 


Tun Sein, that after he was stabbed Ba ` 


Tun denounced’ to his father and to the 


headman and to other eldérs that he‘ had 
been stabbed by thée-appellant. Hə undou- 


- btediy’so stated -in Hi’, first information re- 


melee between the villagers of Nyaung- ' 


bintha and the villagers of Nyaungbinwun: 


in the course ofwhica That Gyaw and Mg. 


‘ Htai received injuries, 


and so also did’ 
the appellant and his co-accused Po So; but- 


the witnesses-are definite upon the point - 
‘that the second disturbance commenced - 
with the etabbing of the deceased by the ' 


appellant. The defence does not contend 
that there were-not two separate distur- 
bances. In fact, the defence evidence of 
Mg. Chit Hman and other witnesses is to 
this effect. 

In order to throw doubt on the credi- 


bility of these alleged eye witnesses the de- ° 


fence has set up that the case aguinst the 
appellant has been concocted by the head- 
man U PoOn. Two witnesses Mg. Po Sa 
(D. W. No. 14) and Mg. Kan Nyunt (D. 
W.No. 15) have been examined in support 
of ən incredible story. They state that 
after Ba Tun had been stabbed they went 
to the house of one U-Shwe Tou to which 


port, which - was ‘made ` by him at, Myinmu 
Police Station where” he~ arrived the next 
morning, ‘and to'-the Township Magistrate 
of: Myinmu, who- recorded: his-dying declara- 


tion on -the'same ‘morning. -The nature of 


the-injury-shows that‘he was stabbed from ` 
the- tront- -and; therefore, in tho bright 
lights from the stage he must have been ` 
able to recognize his assailant. It is, con- 
sequéntly impossible not to believe that he 
did identify Po Htwe and that the did de- 
nounce the appellant at ance. 

“Certain witnesses have been called for 
the defence in an endeavour to snow that 
immediately after the occtrrence Ba Tun 
stated tothe headman and others that he 
was unable to identify his assailant; but ' 
under the circumstances it is clear that he 
bad every opportunity of identifying the 
man who stabbed him, and it cannot be be- 
lieved that, knowing the true cuiprit, he 
would fail to mention his name wuen ques- 
tioned by the headman. ‘Consequently, the 
defence evidence to the contrary cannot 
be accepted and, in any case, this evidence 
does not explain the fact that Ba Tun 
denounced the appellant in his first ine 


1937 


formation report and in his statement to 
the Magistrate. The appellant does not 
deny that he went to this performance, 
but he alleges that when the stabbing of 
Ba Tun took place he was seated at a 
certain stall outside the auditorium, drink- 
ing tea. 
This evidence is contrary to that -of two 
of his own witnesses who have given evi- 
dence regarding the alleged plot made by 
the headman, and, asI have pointed out, 
stated in their’ evidence that the distur- 
bance was created by Po Htwe, Po Aye 
and Po So. Moreover, the fact that the 
appeilant received an injury shows that he 
must have taken part in the disturbance 
which followed the stabbing. One defence 
witness, Mya Din (D. W. No. 3), attempted 
to account for this injury by saying that 
he, the appellant, and their companions, 
who were seated in the teashop, on hearing 
the disturbance ran to the place to see what 
was going on, and when they arrived there 
‘Po Htwe was s'ruck. This witness Mya 
-Din is the person who is alleged to have 
struck Tha Gyaw. The other persons who 
alleged that they were in the teashop with 
the appellant have stated that they and the 
appellant got up and went straight home 
as soon as the disturbance occurred. All 
these witnesses are villagers of Nyaung- 
binwun. Hence the eppellant’s attempt to 
set up a kind of alibi is not supported 
even by some of his own defence witnesses. 
It has been clearly established that the ap- 
pellant was the person who actually stabbed 
the deceased and thereby caused his death, 
and we agree with the finding of the 
learned Sessions Judge that- the appellant 
did commit this deed and that the offence 
which he thereby committed was the offence 
of murder. 


Although the learned Sessions Judge did 


pass the sentence of death upon the appel- 
lant, he was in some doubt as to whether 
he ought to do so on the ground that Po 
Htwe was under the influence of liquor at 
the time. 
appellant had been drinking, but it is not 
in evidence that he was drunk or incapable 
of realizing the effect of his actions. The 
kind of circumstances under which volun- 
tary drunkenness may be accepted as a 
palliation of an accused's offence, and there- 
fore aground for passing the’ lesser sen- 
tence upon him, has been indicted in Nga 
Sein Gale v. Emperor (1). In this case the 


(1) 12 R 445; AIR 1934 Mang. 361; (1934) Cr. 
oy a 152 Ind. Cas, 1054; 7 R Rang. 138; 36 Or. 
L b 
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fact that the appellant was to some slight 
extent under the influence of liquor is no 
palliation of his offence, and the only 


ground upon: which the discretion to pass 
the lesser sentence for the offence of murder 


could be properly exercised would be that 


the provisions of Exception 4 to s. 300, 
Penal Code, were applicable, except for the 


-fact that the appellant took undue advant- 


age’in that he used a knife whereas the 


-Nyaungbintha villagers were armed only 


with sticks. If on the evidence it were pos- 
sible to hold that the injury to Ba Tun 
was inflicted in the course of a fight between 
the villagers of the two villages, there would 
be ground for reducing the sentence passed 
upon the appellant, but the evidence both 
of the prosecution and the defence is to the 
opposite effect. Clearly there were two 
distinct disturbances. 

The first disturbance had died down. The 
second disturbance occurred owing to the 


‘appellant and his’ companions following 


after the four Nyaungbintha villagers who 
were keeping order, and it has been es- 
tablished that the first act which began the 
second disturbance was the stabbing of the 
deceased by the appellant. Tn these circum- 


‘stances if cannot he held that the deceased 


was killed in a sudden fight without pre- 
meditation in the heat of passion upon a 
sudden quarrel. There dre, therefore, no 
grounds upon which we should be justified 
in reducing the sentence passed upon the 
appellant. This appeal is, therefore, dis- 
missed, and the sentence of death ‘is con- 
firmed. ` 
Roberts, C J.—I agree. 
N. Appeal dismissed. 


LAHORE HIGH COURT 
Civil Appeal No, 212 of 1931 
January 6, 1936 
TEK CHAND AND DALIP SINGH, JJ. 
Musammat MALLAN AND ANOTAHER—- 
PLAINTIFFS—ÅPPELLANTS 
versus 
PARMATMA DAS AND OTJERS-- 
DEFENDANTS— RESPONDENTS 
Hindu Law—Debts—Hindu father incurring debts 


Death leaving son and widow—Son dying subse- 


quently leaving his widow — Property in hands of 
widows—Liability for debts— Right to maintenance, 
if affected. . 

There is no distinction at all between a personal 
obligation to pay a debt, which is the duty of-the 
original debtor, and the pious obligation enforced 
by the Hindu Law against the son of the original 
debtor. The piety of the obligation does not make 
it cease to bea personal obligation to pay a debts 
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~ When. a Hindu. governed. by the Mitakshara dies, _ 
incurring a-debi, during his life time, leaving. 2 
son and a widow and subsequently the son dies 
leaving his widow, the property left by the son and 
jn the hands of the widows is liable for the debts 
of .the original owner and even their rights of 
maintenance from the property are subject to . the 
obligation to pay the debt. Sheo -Ram v. Sheo 
Ratan (1), dissented from, Bhala Nahana v. Parbhu 
Hari (2), explained. : 
- ©. A. from an order of the Senior Sub- 
Judge, Amritsar, dated July 30,1930. | 
Messrs. J. N. Aggarwal and A. R. Ag- 
garwal, for the Appellants. 
‘Messrs. D: N. Aggarwal and Inder Dev, 
for the Respondents. i 
Dalip Singh, J—One Nathu Mal, a 
“Hindu governed by the Mitakshara Law, 
stood surety fora debt contracted by his 
son-in-laws, Madan Chand, Jiwan Ram and 
their: brother Ram Nath. These persons 
had mortgaged certain property of their 
own to the predecessors-in-interest of the 
‘present plaintiffs. The mortgagee brought 
tke mortgage property to sale and for the 
balance brought a claim under O. XXXIV, 
r. 6 against Nathu Mal. During the pen- 
dency of the mortgage suit Nathu Mal had 
died and his son Nand.Lal was broughi 
on the record as his legal- representative. 
Nand ‘Lal also, died’ before the mortgage- 
decree was passed. An . application was 
then made to bring on the record Musammat 
Malan, the widow of Nathu Mal, and Musam- 
mat Parkasho, widow of Nand Lal, as the 
legal representatives of Nand Lal. This.: 
was allowed andthe’ preliminary decree . 
and the final decree were: passed - in the 
mortgage suit. As the mortgaged property 
was insufficient to discharge the mortgage 
debt, an application under O. XXXIV, r. 6 
was made against the estate in the hands 
of Musammat Malan and Musammat Par- 
kasho as stated above. Certain objections 
were taken by Musammat: Malan and . 
Musammat Parkasho. It was admitted thai 
the property was ancestral in their hands 
and it was contended that as thedebt was 
not for family necessity it did not bind 
the property in the hands of the widow of 
Nathu Mal nor his daughther-in-law Mu- 
aca Parkasho, widow of his son Nand 
jie 
-The trial Court, however, held that though 
the debt wasnot for family necessity, it 
was neither immoral nor illegal.and hence 
the property was liable to satisfy-the debt; 
but it held that: both Musammat Malan and 
Musammat Parkasho had a-right of main- 
tenance in the said property, and as the 
property was .ancestral.and the debt was 
| not for necessity, therefore, their right of 
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maintenance had -priority over the debt, 
and the discharge of the debt’ from the pro- 
perty, was subject to their right of main- 
tenance. From this decree Musammat 
Malan and Musammat Parkasho have ap- 
pealed and the creditor has putin cross- 
objections against the right of maintenance 
allowed to the ladies. i 

It was contended before usin appeal that 
while there was a pious obligation on Nand 
Lal to vay the debt of- his father Nathu 
Mal because the debt was neither immoral 
nor illegal yet nonetheless on the death 
of Nand Lal the property vested in Mu- 
summat Parkasho, widow of Nand Lal and 
there was nopious obligation on her to pay 
the debt and that, therefore. the property 
is not now liable for the debt originally 
cmtracted by Nathu Mal. For this pro- 
position Sheo Ram v: Shèo Ratan (1), has 


“been cited as an authority. In that case no 


doubt it was ‘held that where a Hindu 
mother had succeeded to her son’s estate, 
she could not validly alienate the property 
in order to- pay-off certain time-barred 
debts incurred by her own husband. It 
was pointed out that-the bar of time was 
not recognised by Hindu Law but the 
learned Judges were of the opinion that as 
the estaté‘-was not encumbered with the 
debt-of her husband and it was only the 
pious’ duty’ òf the son to pay the debts of 
his father, therefore, on the death of the 
son'the widow got an unencumbered estate 
and: could ‘not validly alienate the estate 
to:'*the detriment of the reversioners. They 


-distinguished Bhala Nahana v. Parbhu 
` Hari (2), wbich was cited before them and 


which proceeds on the authority of a text 
from Naradaon the ground that the pro- 
position there laid down "whoever takes the 
estate must pay the debts with which itis 
encumbered,” was a correct proposition, but 
the estate was not encumbered. With the 
greatest respectto the learned Judges it 
appears to me that the learned Judges mis- 
understood the meaning of the word “en- 
cumbered” as used in Bhala Nahana V. 
Parbhu Hari (2). The original text of 
Narada astranslated in Sacred Books of 
the East (edited by Max Muller), Vol. 33, 
page 46, reads as follows : ` 

“A sonless widow and one who has been enjoined 
by her dying husband (to pay his debt), must pay 
it. Or (itmust be paid) by him who inherits the 
estate. (For) the liability for the debts goes together 
with the right of succession. (Nerada I, 17).” 


he word “encumbered”, therefore, does 

(1) 43 A 604: AIR 1991 All. 163; 63 Ind. Cas. 
278; 19 ALJ 613 : 

(2) 2 B 67, : 
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not in the ruling mean an.“incumbrance” 
inthe sense of a hypotheca or charge on 
the property at all, It is.merely used in the 
ordinary sense that the estate of a person 
who owes a debtisliable to pay it upon 
the decease of that person and anybody 
inheriting that estate takes it subject to the 
debt. Thereis no distinction at all between 
a personal obligation to pay a debt which 
is the duty of the original debtor, and the 
pious obligation enforced by. the Hindu 
Law against the son of the original debtor. 
The piety of the obligation does not make 
it cease to be a personal obligation to pay 
a debt. I, therefore, with all respect to the 
learned Judges of the Allahabad High Court, 
must dissent from the proposition laid down 
. in that ruling. 

The debt in the present case had been 
incurred by Nathu Malin his lifetime. At 
that time Musammat Malan could have no 
right of maintenance against the property, 
her right being solely a personal one against 
the husband. Upon the. death of the hus- 
band, if there. had been. no son, it is clear 
that the property would,have beer subject 
to the debt created: - by, the husband and 
Musammat Malan's.right,.of. maintenance 
would nothave priority over the debt. -In 
‘the hands-of Nand Lal there. was personal 
obligation on Nand -Lal to pay-the debt of 
his father Nathu.,Mal and. similarly when 
he died andi Musammat Parkasho inherited 


the estate she took it subject-to-the obliga-. 
tion to pay the debts due form. Nand Lal. -In - 


the present case it is admitted before rus 


that Musammat Parkasho has since  remar-- 
right of: 


ried and, therefore, there is no 
maintenance now claimable by her at all. 


_ But quite apart from this, at the date .of. 
the suit it seems tomeclear that Musam-. 
mat Parkasho’s right of maintenance and. 


similarly Musammat Malan’s right of main- 


tenance, from the property were subject - 


to the obligation to pay the debts which 
had been contracted by Nathu Mal, the 
original owner.of the property and, there- 
fore, I would dismiss the appeal with costs 
and accept the cross-objections. I would 
leave the parties to bear their own costs in 
the cross-objections. 
Tek Chand, J.—TI agree. 


D. Appeal dismisse d. 
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ALLAHABAD HIGH COURT . 
Full Bench 
First Civil Appeal No. 445 of 1931 
October 22, 1935 
SULAIMAN, C. J., BENNET AND 
IQBAL AHMAD, JJ. 3 
GAJRAM SINGH AND OTAERS-—DEFENDANTS 
—ÅPPELLANTS 
VETSUS ‘ 
Lala KALYAN MAL—PLAINTIFE— 
‘RESPONDENT 
Contract Act (IX of 1872), ss. 59, 60,61—A ppropria- 
tion—Payment by debtor to creditor—No appropria- 
tion proved—Creditor, if can appropriaie during 
pendency of suit in respect of that debt—Joint family 
property mortgaged by manager — Part of debt for 
legal necessity—Portion as to necessity and non- 
necessity, unascertained — Creditor's right of ap- 
propriation during pendency of mortgage suit. 
Where there has been a payment by a debtor to a 
creditor and no appropriation has been proved either 
by the debtor or the creditor, it is open to the creditor 
to appropriate the amount or any part of it towards 
the payment of any debt and at any time even 
during the pendency of the litigation concerning the 
payment until the judgment is pronounced. If the 
creditor has not chosen to make any appropriation 
until the Court pronounces its opinion, the pro- 
visions of s. 61, Contract Act, come into operation and 
it is the duty of the Courtto direct the appropria- 
tion in accordance.with that section. The Appellate 
Court should,as a rule, pass the decree which the 
trial Court would have passed on the date when it 
decided the case. The fact that the creditor's 
Counsel offersto make the appropriation in the 
appeal should not carry any weight. Cory Bros. & 
Co. v. Owners of Turkish Steamship, ‘Mecca’ (1), 
Seymour v. Pickett (2) and Kunja Mohan Shaha v. 
Karunakanta Sen (3), relied on. [p. 423, col 2; p. 
421, col. 1] É 
Where the manager of a joint Hindu family mort- 
gages joint family property and the portion ofthe 
debt is not raised for legal necessity, when two 


‘ portions of the debt -have not been definitely ascer- 


tained, and the mortgagee regards the whole debt as 
one debt, it is notopentothe creditor during the 
pendency of the suit to appropriate the payment to- 
wards an unknown and unspecified portion of the 
debt; but- he may make the appropriation, if the 
two portions are definitely ascertained in such a 
way ês to make them constitute two distinct debts 
although parts of the same loan. Ram Nath v. 
Chiranji Lal (6), distinguished. [p. 425, col. 2.] 

F. C. A. from the decision of the Sub- 
Judge, Shahjahanpur, dated June 30, 1931. 

Messrs. K. N. Malaviya and G. S. Pathak, 
for the Appellants. | 

Messrs. S. N. Sen, S. B. Johari and N. C. 
Sen, for the Respondent. 


Opinion.—The question referred to this 
Full Bench -for decision consists of two 
parts : (a) Where there has been a pay- 
ment by a debtor to a creditor and no 
appropriation has been: proved either by 
the debtor or the creditor, is it cpen to the 
ereditor to appropriate the amount or any 
part of it towards thé payment of any debt 
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and at any time even during the pendency 
or tle litigation concerning the payment ? 
(b) Whether it is open to a mortgagee of 
a joint family property, under a mortgage 
deed executed by the manager of the joint 
family when a portion of the mortgage 
debt was not raised for legal necessity, to 
appropriate during the pendency of the 
Buit payments made bythe mortgagor to- 
wards the discharge of such portion of the 
debt as was not raised for legal necessity, 
when no appropriation was made either by 
the mortgagor or the mortgagee till the date 
of the suit. ? f 

In this case a mortgage deed had been 
executed by two brothers, Jagdish Singa 
and . Pitam Singh, in favour of Radhy 
K iehan, on December 19, 1926, for Rs. 15,000 
repayable in three vears. 
1921,.asum of Rs. 12,469-12-9 was paid to 
the mortgagee and an endorsement made 
on the back of the document under the 
signature cf Jagadish Singh, cne of the 
mortgagors. The details were as follows: 
On account of interest and compound in- 
terest on the entire amount of principal up 
to April 19, 1921, .... Rs. 7,469-12-0, On 
account of -principal,.... Ks. 5,000. 

At tLe time of the payment there was no 
Specification that the amount or any part 
of it was being paid or received towards 
that portion of the mortgage debt which 
may be for or without legal necessity. The 
present suit was instituted on June 21, 1930, 


by the Receiver of Radha Kishan’s estate.’ 


In the plaint also the plaintiff did not 
suggest that the amount had been appro- 
priated towards that part of the mortgage 
debt which might have been without legal 
necessity. Indeed, his case was that the 
wh le of the mortgage debt had been taken 
for legal necessity and was, therefore, bind- 
ing on the entire joint family of the mori- 
gagors. 
up the pcsition that no part of the mort- 
gage debt had been borrowed for any law- 
ful cr family necessily. The triel Court 
held that the entire amount had been 
borrowed for legal necessity. But on appeal 
the learned Judges held that out of the 
- principal amount the sum of Rs. 8,500 was 

for legal necessity, but not Rs. 6,370; on 
this opinion having been expressed, the 
learned Counsel for the plaintiff respondent 
requested that his client should be allowed 
to appropriate the whole of the. amount 
previously paid towards that part of the 
debt which had not been proved to have 
been for legal necessity. 


Jt is quite clear that where there are 
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mare distinct debts than. one, the debtor 
may, either with express intimation of 
under circumstances implying that payment 


-is of a pariicnlar debt, make the payment 


which must, under s. 59, Contract Act, be 
epplied accordingly. In the absence of any 
auch intimation or such circumstances, the 
creditor has the discretion .unders. 60 to 
apply the payment toany debt, even though 
barred by limitation. The creditor's right 
lo make the appropriation would certainly 
Jast until he had dcne scmething which 
puts anend to his option. In Cory Bros. 
& Co. v. Owners of Turkish Steamship, 
“Mecea’ (1) at p. 293*, Lord Macnaghten 
laid down that the creditor may exercise 
his right ‘until the very last moment.” It 
has been held in some cases that the option 
mey be exercised even during the pendency 
of the svit: see Seymour v. Pickett (2) and 
Kunja Mohan Shaha v. Karunakanta Sen 
(3;. But no case has been cited where the 
pption hxs been allowed as of right after 
the judgment has been pronounced by the 
first Court. Itscems to us that if the cre- 
ditor has not chcsen tomake any ppro- 
priation until the Court pronounces ils 
pinion, the provisions of s. 61 conie into 
operation and it-isthe duty of the Court 
to direct the appropriation in accordance 
wish that section. After the decree of the 
Arst Court has been passed, it would be 
100 late for the creditor to make up his 
mind to appropriate the payment in a parti- 
anlar way. The appellate Court should, as 
a Tule, pass the decree which the trial Court 
would have passed on the date when it 
decided the case. eo 
The question as to how appropriation 
has been made is a question of fact, and 
-he appellate Court cannot take this fresh 
matier into consideration without admitting 
additional evidence in appeal. If the case 
aas to be decided on the record as it 
stands, the appellate Court must assume that 
no appropriation had been. made by the 
areditor at all. The fact that the creditor's 
Dounsel offers to make the appropriation 
in the appeal should not carry any weight. 
We would, therefore, answer the general 
question referred to us by saying that the 
ereditor can appropriate the payment to any 
debt until the judgment is pronounced by 
she trial Court but not thereafter. The 
(L, (1897) A O 286; 66 LJ P C86: 76LT 579; 45 W 


2 607. 

(2) (1905) 1 K B 715; 74 L JKB 413,923 LT 
519. 

(3) 60 C 1265; 149 Ind. Cas. 262; AI R 1934 Cal, 40; 
& R C 552. 
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second question is not so simple. In terms 
ss. fto 61, Contract Act, cannot apply 
to a single loan taken by the manager of 
a joint Hindu family, part of which may 
be for legal necessity and part’ not. for 
such necessity. To- start: with, the debt is 
one debt and strictly speaking not distinct 
debts. But the principle underlying these 
sections has been applied to the case of 
interest accruing on principal, although the 
two really form part of one single debt 
-and not distinct debts: see Luchmeswar 
Singh v. Syed Latif Khan (4) at p 
and also Maharaja of Benares v. Har 
Narain Singh (5). Their Lordships of the 
Privy Council have -alsoin a recent casef 


as in Luchmeswar Singh v. Syed Latif. 
Khan (4) applied the principle of appro- 


priation to interest as distinct from th 
principal. : i 
Where at the time of ihe mortgage, or 
at least at the time of the payment, it is 
` definitely known that one portion of it was 
for legal necessity or in payment of an 
antecedent debt .of the father and, there- 
fore, binding on the whole joint family and 
another portion not such a debt and, there- 
fore, due from the father personally, it may 
be possible to treat the iwo portions of the 
debt as distinct debts. There is no reason 
why atthe time of the payment the debtor 
cannot specify that the amount should go 
towards the discharge of one or the other 
portion. 1f such a specification is made, 
the creditor would be bound to appropriate 
it accordingly. If the principle underly- 
ing tkese sections were not applicable to 
such a debt, the result would be that even 
if the sons make the payment in order to 
discharge that part of the debt which was 
for legal necessity; the creditor would have 
the right to appropriate it towards the 
other part. This, in our opinion, cannot 
be the legal position. Similarly, when it is 
definitely known that the debt consists of 
two such portions, the creditor in the 
absencé of any specification by the debtor 


can appropriate the payment towards one or: 


tha other portion. In particular, if the pay- 
ment is made by the executant himself, the 
` creditor may well appropriate it towards 


that portion of the debt which was due’ 


from jne payer himself. 
But were it is not clearly known that 
the debt consists of two definite and specifi- 
ed portions, one for legal necessity and the 
(4) 8 BL R 110; 2 Suther. 461; 2 Sar. 700 (P 0). 
(5) 28 A 25; A W N 1905, 167; 2 A L J 585. 
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other not so, tha debt must be regarded as 


‘a single debt and not as two distinc: debts. 
This would ‘be particularly so where the 


ereditor is ‘maintaining that the whole 
amount was for family necessity. Tn such a 
case it is difficult to see how the creditor can 
make an appropriation towards an unknown 
portion ofthe debt. In cases where both 
the creditor end the debtor treat the debt 
as one debt, the former regarding the whole 
asa joint family debt due from the whole 
family and the latter as a debt -due per- 
sonally from the manager, it would be 


difficult for either party to make appropria- 


tion without specitically splitting up the - 
debt. In such cases if the amount is paid 
and received towards the whole debt, it 
must of a necessity go towards the discharge 
of the whole debt treating itas one single 
debt. In such an event. no question of ap- 
propriation in its strict sense arises. It 
would be just and equitable to distribute 
the payment rateably between the two por- 
tions as found by the Court. This would 
be althe more so, if the creditor maintains 
till the time of the passing of the decree 
that the whole debt wus one debi vinding 
on the entire family and leaves it to the 
Court to deside the matter. 

The question in this form did not arise’ 
in Ram Nath v. Chiranji Lal (6) nor was 
it decided. In that case the creditor was 
willing to allow a rateable distribution, and 
it was the debtor who was saying that the 
whole of the amount should be appro- 
priated towards that part of the debt which 
was for legal necessity. As the debtor's 
option must be exercised at the time of the 
payment, the debtor had in that case al- 
ready lost his option and could not compel 
the creditor to appropriate the amount in 
a particular way. In the absence of any 
express specification by the creditor, the 
Oourt upheld rateabie distribution of the 
amount. .‘The word “appropriation” as used 


in that judgment did not mean the exclusive 


appropriation toone part of the debt, but 
is rateable distribution between the two 
portions of the debt. Our answer to the 
other part of the question is that when-two 
portions of the debt have not been detinite- 
ly ascertained, and the mortgagee regards 
the whole debt as one debt, it is not open 
to the creditor to appropriate the payment 
towards an unknown and unspecified por- 


: tion of the debt; but he may make the ap- 


Propriation, if the two portions are de‘inite- 
ly ascertained, in such a way as to make 


(6) (1935) A L J 177; 155 Ind, Cas 136; A IR 1935 
All. 221; 57 A 605;7 RA 880 (F B). 
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them constitute two distinct debts althouga 
parts of the same loan. This is our answer 
to the question referred to us. 

D. Order accordingly. 


———_ 


CALCUTTA HIGH COURT 
Civil Rule No. 163 of 1936 
March 18, 1936 
Nasm ALL AND EDGLEY, JJ. 
In the matter of P, A PLEADER, 
RANGPUR 
Legal Practitioners Act (XVIII of 1879), ss.13 (D), 
6—Rule 6 under s. 6—Certijicate by legal practitioner 
penearning false statement—Case, if falls under s. 13 


Where a certificate under r. 6. of rules framed 
under s. 6, Legal Practitioners Act, containing false 
statements or misleading statements is intentional- 
ly given by a legal practitionsr, the case falls 
under s. 13 (f). 

Mr. Bijan Kumar Mukerji, for the Crown. 


Messrs, Atul Chandra Gupta and 
Jitendra Kumar Sen Gupta, for the 
Pleader. i 


Order.—This is a Rule upon Babu Pro- 
bhat Chandra Bhattacharya, a Pleader of 
Rangpur to show cause why he should 
not be suspended or dismissed under s. 13 
(f) Legal Practitioners Act. The facts on 
which the Rule was issued by this Court 
are these: Babu Probhat 
Moulvi Mohammad Shafi-uz-zaman as a 
probationer for one year from March 1933 
. to 1934. The said probationer occepted 
the whole-time appointment of a teacher in 


the Kailash Ranjan High English School - 


in Rangpur from August 1, 1933. On De- 
cember 10, 1934, the Pleader granted the 


following certificate to the probationer: “I: 


Probhat Chandra Bhattacharya, : a.‘Pleader 
practising in the District Court-of Reng- 
pur certify that Mohammad Shafi-uz-zaman 
has -duly and faithfully served meas a pro- 
bationer for the period required by’the rules, 
and in my opinion; heis afit and proper 
person to be admitted asa Pleader in the 
District Courts of Rangpur subordinate to 
the High Court.” The rules referred to in 
the certificate are the revised rules for the 
training of legal practitioners in the eub- 
ordinate Courts framed: by this Court under 
s. 6, Legal Practitioners Act. These rules 
came into force on January 1, 1930. Rule 6 
- of these rules lays down that during the 
period of probation the probationer sXall 
work with the Pleader in and outside Court 
and such work shall be that of assisting 
the Pleader in his professional work as a 
Pleader. By r. 10, the Pleader who takes 
a probationer is permitted to charge a fee 
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of Rs. 50 for his remuneration for the train- 
ing he gives to the probationer. By 1.12 
the. probationer has got- to file with the 
District Judge a certificate in the prescrib- 
ed form on the completion of the period of 
probation. The certificate which was given 
by the Pleader Probhat Babu, Mohammad 
Shafi-uz-zaman on December 10, 1934, was 
given in pursuance of the rule in the pres- 


. cribed form.- . 


The question-is whether the statements 
in this certificate bring him under s» 13 (f) 
Legal Practitioners Act. The Pleader does 
not deny that the probationer accepted 
the whole-time-appointment of a teacher 
in the High School mentioned above from 
August 1, 1933, and that he granted the 
certificate. He, however, says that he had 
no knowledge during the period of pro- 
bation that the probationer was acting as a 
teacher since August, 1933. He admits that 
the probationer is his neighbour and lives 
in the Rangpur town which is about 2 to 
3 minutes’ walk from his home. He also 
admits thatthe probationer used to come 
+o hig house almost every .morning and 
that he used to-eall.him to kis- house when- 
ever*he required his assistance. If he re- 
quired. the: assistance.of the probationer in 
his house in connection with -his profes- 
sional work, why did he not ask him to 
assist him .in Court ? -His explanation is 
that he did not require the assistance of the 


‘probationer as his ‘practice was confined to 


suits, 


ex parte cases, Small Cause Court 
But if 


rent suits and execution matters. 


:for such a practice assistance was required 
-in his house, I cannot imagine why similar 


assistance would not-have been availed of 
by him while he was conducting Small 
Cause Court suits and rent suils in Court 


-if such assistance was in fact available to 


him. Iam of opinion, that the probationer 
was not assisting the Pleader in Court not 
because the Pleader did not require his 
assistance but because his assistance was 
not available during Court hours, as he was 
working somewhere else during this period. 
I cannot believe that the probationer who 
is aneighbour of the Pleader and who 
used io come tohim almost every morn- 
ing to his house never told him that he was 
working somewhere . else ard that the 
Pleader was ignorant of the fact that the 
probationer wasemployed elsewhere. 
Again in the certificate itis stated that 
the probationer duly served him as a pro- 
bationer. Byr. 6, the probationer is to 
work with him in and outside Court. 
Admittedly he did-not serve him in Oourt. 
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Why didhe then state thatthe probationer 
duly served him. The word “duly” means 
in accordance with the rules framed by 
this Court. The Pleader doesnot say and 
it is not open tohim to say thathe did 
not know the rules. He, however, says that 
the rules framed by this Court regarding 
qualifications of Pleader, ete., not having 
duly defined the duty of a Pleader in rela- 
tion to a probationer, he could not realize 
.-how':he failed in this connection. But he 
took him as a probationer under the rules 


framed for the training of legal practi- ` 


tioners in Subordinate Courts and he was 
entitled to get remuneration for the ‘train- 
ing given. It was his: duty to give him 
training in Court also. In his explanation 
he says that he did not consider it ne- 
cessary for the probationer to work with 
him in Court as-he had already acted as 
a Pleader for two years at Muzzaffarpur. 
He was not entitled totake this view of 
his duty as in spite of the practice of the 
probationer as a Pleader.in a different pro- 
vince he was required to enrol himself as 
a probationer for the purpose of being train- 
ed as a legal practitioner in this province. 
His certificate unmistakably shows. that he 
certified that the probationer served: him 
duly under: the rules,.i.¢.,/in-.and outside 
Court. This slatement is. highly: mislead- 
ing if not false. 
cumstances of the case‘it is: clear that the 


Pleader knew full well that the: probation-. 


er was acting as a. whole time teacher in 


the local High.School during the” major. 


part of the period of probation and inspite 
of this knowledge he intentionally gave 
the probationer a false or at any rate a 
misleading cerlificate about the training 
of the probationer in order to enable the 
latter to get permission to practise as a 
Pleader. It must be remembered that the 
certificate of the Pleader who takes a pro- 
bationer for training is taken as a proof 
that the probationer has been trained as 
required by this Court. 

If, therefore, a Pleader intentionally 
gives a certificate which contains false 
statements or statements which are mis- 
leading he brings himself under s. 13 (f), 
Legal Practitioners Act. The next ques- 
tion is how the Pleader isto be dealt with. 
Although we take a serious view of the 
matter, nevertheless having regard to the 
fact that the rules relaling to the training 
of probationers have been recently intro- 
duced, we think that the ends of ‘justice 
will be sufficiently met if he be suspended 
for a week. The Pleader is accordingly sus- 
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pended for a week from the date on which 
this order is communicated to him by the 
District Judge. . | 

D. Order accordingly. 


moneam 


MADRAS HIGH COURT 
Original Side Appeal No. 5 of 1 36 
May 1, 1936 
Buastzy, O. J. AND Gents, J. 
OFFICIAL ASSIGNEE, MADRAS 
—APPELLANT 
versus 
TRUSTEES or PORT TRUST, MADRAS 
.  — RESPONDENTS 

Presidency Towns Insolvency Act (III of 1909), 
ss. 49 (1), 46 (3)—Port Trust, tf ‘local authority’ 
within s. 49 (l)—Riyht of priority for debts—‘Debt 
due to Crown or local authority’, if provable debts— 
Contract of indemnity and delivery of goods—Debtor 
adjudicated—Debt, if provable in insolvency—Inter- 
pretation of Act—English Law, reliance on—Proprie- 
ty of—Courts, if concerned with intention of legisla- 
ture, Pa 2 4 

A body of Port Commissioners is a local authori- 
ty as is a Municipal Committee or District Board. 
The Port Trust is, therefore, a ‘local authority’ 
within the meaning of s. 49 (1), Presidency Towns 
Insolvency Act and its debt is entitled to priority, 
The words of s. 49 (1) are wide indeed, and all debts 
due to the Grown or to any local authority are to be 
paid in priority to all other debts. 

Debts due to the Crown or a local authority must 
mean “provable” debts. i 

Where a debtor takes delivery of goods by execut- 
ing a contract of indemnity after which he is ad- 
judicated insolvent, the debt arising out of the in- 


-demnity is a debt provable in insolvency within 


the meaning of s. 46 (3), Presidency Towns Insolvency 
Act. | 

“The Courts are not entitled to go outside the 
words ofthe Act and import into it words which 
are’ im the English Act for the purpose of limiting 
the- scope of the section. Nor are they concerned 
with the intention of the legislature when there is 
no expression of that intention to be gathered from 
the words of the Act. They are not ‘entitled to 
make guesses and to say that the legislature intend- 
ed to’do what the English Bankrutpcy Act has done. 
[p. 430, col 2].- ~ 

O. §.:A. from an order of Mockett, J. 
dated October 11, 1935. 

Mr. Nugent Grant, for the A ppellant. 

Messrs. K. S. Krishnaswamy Iyengar 
and G. Ramakrishna Iyer, for the Respond- 
ents. : 

Judgment.—This “is an appeal from a 
judgment of Mockett, J. in the Insolvency 
Court. The -facts leading up to this ap- 
peal need only he stated very buiefly. 
C. K. Narayana Iyer & Sons, the insolvents, 
were dealers in groundnuts on a very large 
scale. They purchased groundnuts largely 
in the mofussil and these were consigned to 
them in Madras sometimes by their ven- 
dors and sometimes by themselves. Rail- 
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way Receipts were, in accordance with the. 
railway practice, issued in respect of those 
groundnuts. On arrival in Madras the 
groundnuts came into charge of the Port 
Trust. It js a general rule that these should 
not be handed over -to the consignees 
without {he production of the Railway Re- 
ceipts but under s. 57 of the Indian Rail- 
wars Act, the Port Trust can hand over 
the goods to the consignee after taking an 
indemnity bond. At that time the insol- 
vents used to. pledge the Railway Receipts 
as security for advances made to them by 
some of the Madras Banks and it has since 
been held by the Privy Council in The 
Official Assignee of Madras v. The Mercan- 
tile Bank of India, Ltd. (l), ihat a pledge 
of a Railway Receipt operates as a pledge of 
relative goods. On June 25, 1928, a large 
quantity of groundnuts was handed over 
- to the insolvents by the Port Trust without 
production of the Railway Receipts and in- 
stead the Port Trust took from the insol- 
_vents and one Pyda Rangiah Chetty an 
indemnity-bond of that date in their favour. 
The insclvents took advantage of this pro- 
cedure to commit a fraud. They pledged 
the Railway Receipts relating tothe ground- 
nuts with the Central Bank. After thein- 
solvency , the Central Bank claimed that 
the groundnuts covered by the Railway Re- 
ceipts belonged tothem and brought a suit 
against the Port Trust, ©. S. No. 573 of 
1929. The insolvent estate was of course 
represented by the Official Assignee and 
he and Pyda Rangiah Chetty were brought 
on reccrd in that suit by means of third 
party notices. A decree was passed on 
March 7, 1934, in favour ofthe Central Bank 
against the Port Trust for Rs. 25,041-2-6 
and in favour of the Port Trust against 
the Official Assignee and Pyda Rangiah 
Chetty for the same amount by reason of 
the indemnity bond, the Port Trust having 
claimed to be indemnified by the insolvents 
and Pyda Rangiah Chetty against the 
damages which under the decree it had 
to pay to the Central Bank and in con- 
sequence cf this they claimed priority in 
respect of the amount payable by the insol- 
vent's estate under s. 49, Presidency Towns 
Insolvency ‘Act. The Official Assignee 
admitted the Fort Trust only as unsecured 
creditors and did not allow their claim to 
preferential payment. The Port Trust, 
therefore, by notice of motion prayed that 
this order of the Official Assignee should be 

(1) 58 M 181; 152 Ind. Cas, 730; AIR 1934 P'O 246; 
611 4416;7 RP C95;70 WN 1511;41 LW 1; 68 M 
L J 26; (1935) M W N 27; 37 Bom. L R 150 (P. 0.) 
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varied contending that by reason of s. 49, 
Presidency Towns Insolvency Act, they were 
entitled to priority in respect of this amount. 
Section 49, reads as follows : 

“(1) In the distribution of the property of the 
insolvent there shall be paid in priority to all other 


debts : (a) all debts due to the Crown of any local 
authority.” Ii 


Mockett, J. upheld the Port Trust's con- 
tention. Hence this appeal. For the. ap- 


-pellant it is argued firstly that the Port 
‘Trust is nota ‘local authority’ and there 


being no definition of local authority in the 
Presidency Towns Insolvency Act, the defi- 
nition section inthe General. Clauscs Act, 
namely, s. 3 (28), is referred to. There the 
definition of ‘local authority’ is .as follows : 

‘Local authority’ shall meana Manicipal Commit- 
tee, District Board, body of Port Commissioners or 
other authority legally entitled to or entrusted by 
the Government with the control or management of 
a Municipal or Local Fund.” 


It is contended that the Port Trust is not 
entrusted by the Government with the 
ecntrol or management of Municipsi or 
Local Fund and is not, therefore, a ‘local 
authority’ within the meaning of that sub- 
section and that no fund has been consti- 
tuted under the Port Trust Act of 1905 
sach a3 that in s. 139, Madras City Muni- 
cipal Act. Mockett, J, negatived. this con- 
tention begause provision is madein the 
Port Trust Act for the imposition and re- 
covery of rates and that it is from these 
rates that thePort Trust income is derived 
and had no doubt that its collection by the 
Port Commissioners constitutes a local fund 
within the meaning of s.3 (28), General 
Clauses Act. In our view, it is-not necessary 
to employ the test of whether the Port 
Trust is entrusted with the control or 
management of a local fund because Mr, 
K.S. Krishnaswami Iyengar has put an inter- 
pretation upon that sub-section with which 
we agree. It is that the words “legally 
entitled to or entrusted by the Government 
with the control or management of a Muni- 
cipal or Local Fund” qualify the words 
immediately preceding them, namely, “or 
other authority” and do not relate toa 
Municipal Committee, District Board or 
body of Port Commissioners. We think that 
that is clearly correct. It is obvious that 
a Municipal Committee isa “local autho- 
rity” and equally so a District Board, 
in cur view; so also is a body of Port Com- 
missioners ; and it is conceded that the 
Port Trust comes within this description ; 
and it does not seem to us to be intended 
or Teasonable that they should bea “local 
authority” only when they control or are 
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entrusted by the Government with the con- 
trol and managementof a Municipal or 
Local Fund, but it is otherwise in the ccse 
of cther authorities’ not definitely specitied 
who can only bring themselves within thas 
definition ifthe latter part of the sub-sec- 
tion can be applied to them ; and moreover, 


the word “or” and not “and” other autho- 


rity is used. The Port Trust, therefore, 
is a local authority. 
Next the appellant argues that the 


amount claimed is not a “debt due” to the 
Port Trust within the meaning ofs. 49, 
Presidency Towns Insolvency Act, as it was 
nota debt due or ascertained al the date 
cf, the adjudication in insolvency though it 
seems to beconceded in argument by the 
appellant that this would be a '!debt provable 
in insolvency” under s. 46. Buta, disiinction 


is sought to be drawn between a “debt due” ` 


anda “debt provable.” We think itis clear 
beyond doubt that this is a ‘debt provable in 
solvency.” Section 46, Presidency: Towns 
oo Act, provides in sub-section (1) 
that: - ee 


“Demands in the nature of unliquidated damages - 


arising otherwise than by reason of a contract, or 
breach of trust shall not be provable in insolvency,” 


At the date of the adjudication the Port 
Trust held the indemnity secured from the 
insolvents and Pyda Rangiah Chetty be- 
‘fore the insolvency in respect of future loss 
or damages occasioned by the release-of 
the groundnuts without the production of 
the Railway Receipts. The bond was clear- 
ly a contract of indemnity; and although the 
claim against the insolvents was not at that 
time ascertained, there was still that claim 
and it was ascertainable, and after the 
adjudication was in fact ascertained. Tae 
claim was, therefore, excepted from de- 
mands not provable in sub-s. (1). Sub-sec- 
tion (3) provides that : — ; 

“All debts and liabilities, present or future, cer- 
tain orcontingent, to which the’ debtor is subject 
when he is adjudged. an insolvent orto which he 
may become subject before his discharge by reason 
of any obligation incurred before the date of such 


adjudication, shall be deemed to be the debts prov- 
able in insolvency." a yah 


The contract of indemnity was, clearly an 


obligation incurred by the debtors before ` 


the date of the adjudication-and- the debt 


in question comes within sub-s. (3); and ° 
the Explanation to s.46, in our opinion, 
makes the position even clearer. The. debt, - 


therefore, is one which is-“provable in ia- 
solvency.” 


that it is not, and refers to Inre Fast- 


But is it a “debt due” as provid- ` 
ed'in s. 49 (1) (a)? The appellant argues | . 
2 *Page of (1074) 9 Ch, A.—[ lid, | m 
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nedge, Bz parte Kemp (2). The head-note 
of that case is as follows:. i 

“Sums retained by bankers against acceptances 
and for which they have-given marginal notes, are | 
not debts due to the bankrupt in the ‘course ofhis ' 
business within the order and disposition clause, ~ 
Bankruptcy Act, 1-69, 8. 15 (5). The expression ~ 
‘debts due’ in that clause is not confined to debts 
presently payable, but, onthe other hand, will not 
include debts which were only contingents at the 
commencement of bankruptcy.” BANG 

‘This case, however, does’ not assist the 
appellant because on p. 39885, illustrations — 
are given by Mellish, L.J., of the various 
meanings of the word “due” which may 
be found‘in the Bankruptcy Act itself, and 
he states:: . te - : 

“Then ‘again, in 3.49, it is enacted that an order 
of discharge ehall release the bankrupt from all 


“other debts provable under the Bankruptcy Act- ex- 


cept debts (due to the Crown, In that place Ithiok 
tbat ‘debts dueto the: Orown’ mean all provable de- 
mands which the Crown has against the bankrupt 
whether they have become payable or not and. whe- 
ther they are in point of law strictly debts or not.”- 

In the present s. 28 of the Engiish Bank- 
ruptey Act, which is the equivalent of s. 45, 
Presidency Towns Insolvency. Act, although - 
differently worded, the words “debts due to 
the Crown” do not appear, though it is clear 


‘from Mellish, L. J.’s remarks that those 


were the words in the old section. It is: 


difficult, to see why.a “debt due-to the 
Crown” should ins. 45, Presidency Towns 


Insolvency Act be given a different meaning 
when those words appear in the Priority 
of: Debts section. Tne scheme of the Act 


. is-to treat- debts due to the Crown: differ- 


ently from those due, to others, in the 
Discharge section, to preserve, the liability . 
for the payment of .those debts’ notwith- , 
standing the order of discharge, and in the 
Priority of Debts section to give priority 
to, those debts,-and we think that it follows 
that the same construction as Mellish, Li. J., - 
gave tothose words in the Discharge section 
vf the English Bankruptcy Act would have 
been. given to the words in the Priority -of - 
Debts section in the same Act. The fact. 
that ins. 45, Presidency Towns Insolvency 
Act, only debts due to the Crown are imen- 
tioned does not ‘in our view make any. 


` difference. We are clearly of the view 
that debts’ due, to the. Crown or a local . 


authority -must mean -“provable”.: debts. 
But the appellant has a further argue. 
mént to advance and itis: that neverthe- _ 
less priority cannot be given to this debt 
because’ it is not. the kind of debt which 
under thé, English Act is entitled to priority. 

(2) (1874) 9 Ch, A 383; 43 L J Bk, 50; 30 L T 109; 22 - 
W R462. MK 
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This is quite true. The equivalent section 

in the English Bankruptcy Act is s. 33 and it 
reads as follows:— 

“(1) Inthe distribution of the property of a bank- 
rupt there shall be paid in priority to all other debts 
(a) all parochialor other local rates due from the 
bankrupt at the date of the receiving order, and 
having become due and payable within twelve 
months next before that time, and all agsessed taxes, 
land tax, property or income-tax assessed on the 
bankrupt upto the fifth day of April next before the date 
ofthe receiving order and: not exceeding in the whole 
one year's assessment.” . : Hi s 

Hence it is. only that specific class . of 
*- debt which when due either to the Crown 


or to the local authority. is entitled to priori- .. 


ty and, therefore, a debt dueto the Crown 
not being one of that class, will not come 
under the section, and. Food Controller v. 
Cork (3) is certainly authority upon this 
point. The facts of that case are that 
during the war. the food controller in ex- 
ercise: of certain statutory powers conferr- 
ed on him in that behalf appointed 
H. J. Webb & Co. agents to sell on com- 
mission and -distribute frozen rabbits 
imported from Australia by the appellants, 
the Board of Trade. The company sold the 
rabbits to various retail dealers and re- 
ceived the purchase moneys which it was 
bound-to pay over to the food controller less 
commission and expenses. The company 
` went into voluntary liquidation and was 
found,to be insolvent and-at the date owed 


the food controller £9,689-5-10, representing - 


purchase money which had been collected 
by the company on account of the food 
controller but not paid over to him. The 
food controller lodged a proof of the debt 


and claimed to. be paid in priority to -the. 
other creditors of the company. on the. 


ground that it was a Crown debt. The 


question. turned on the construction of- 


the Companies (Consolidation) Act, , 1908, 


ss. 186 and .209. Section 186 deals-with - 


the consequences which shall ensue on the 
voluntary winding up-of a company and 
provides that the property of the company 


shall be applied in satisfaction ofits lia- - 


bilities pari passu, and s. 209 is similarly 
worded tos. 33, Bankruptcy Act. It was 


held that -the Crown had no-claim to. 


priority of payment other than such priority 
as was given by the statute and no such 

. priority was given by -statute. Lord Shaw 
in his judgment on p. 665* says:— 

“The Crown as a creditor is by its assent to this 
legislation plainly restricted in priority to the 
limited specifications of Crown debts given. If fol- 
lows that beyond that point the Crown assents to 
7 Oa A C 647; 92 L J Oh, 587; 130 L T 1; 39 T 
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- would have been perfectly clear. 


-the estate -also. 


166-16 . 
an equal division. Any super-eminent right, whether 
under ths name of the prerogative or otherwise, has 
ies A ied The Crown stands plainly bound tcthat. 
resulb. 

Mockett, J. thought—and we think eor- 
rectly—this case is of no assistance in deal- 
ing with the Presidency Towns Insolvency 
Act. Had that section been similarly 
worded to the equivalent section in the 
English Bankrup:cy’ Act, the position 
Unior- 
tunately for the appellants it is not so 
worded and we are not entitled to go out- 
side the words of the Act and import mto 
it words which are in the English Act for 
the purpose ‘of limiting the scope of the 
section. Nor are we concerned with the 
intention of the legislature when there is 
no expression of that intention to be 
gathered from the words of the Act. We 
are not entitled to make guesses and to say 
that the legislature intended to do what 
the English Bankrutpcy Act has done. If 
we were, it would be equally open to usto 
hazard the opinion that the Indian Legis- 
lature intended to provide differently in 


- order to meet local conditions. -The wards 


cf s. 49 (1) are wide indeed, -and all debts 
due to the Crown or to. any local authority 
are to be paid im:priority -to all other debts. 
That being so, it is impossible to hold that. 
the Port Trust debt is not under this section 
entitled to: priority. It follows, therefore, 
that this.appeal must. be dismissed: with - 
costs against the insolvent’s estate.: The 
Official Assignee will get his costs out of 
Costs will be taxed on the 
original side scale. -> E 


a [Ne ‘Appeal dismissed. . 
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ALLAHABAD HIGH COURT. 
Criminal Appeal No. 234 of 1936 
August 31, 1926 
Niamat ULLAH AND ALLSOP, JJ. 
RAM BHAROSEY— APPELLANT 


versus 
; EMPEROR—Opposite Party 
Evidence Act (I of 1872), s. 106—Facts within ` 
special knowledge of accused—Accused must explain 
them—F acts capable of being known to others as well— 
5. 106, whether applies—Duty of prosecution to prove 


- those facts against accused—Criminal trial—Accused 


-unuble to offer explanation compatible with his 
annocence—Accused making false statement—Infer- 
ence can bedrdwn against him. i JA, 
Section 106, Evidence Act, contemplates fuctg ` 
which in their nature are such- as to be within the 
knowledge of the accused.and of nobody else. It 
has no application to cases where the fact in ques- 
tion, having regard to its nature, is.such as tc be | 
capable of being known not only by the accused but 
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also by others if they happeiied to be present when it 
took place. The section cannot be invoked to make 
up for the inability of the prosecution to produce 
evidence of circumstances pointing to the guilt of the 
accused. Where facts proved by evidence give rise to 
the inference of guilt, unless rebutted, it is not the 
result of the application of s 106, but ofthe proba- 
tive force of such facts. [p. 432, col. 2.] 

Where an inference adverse to an accused person 
can be drawn from a number of ` circumstances if 
the accused ‘person is unable to offer any explanation 
which is compatible with his innocence or if it is 
proved that any explanation which he offers is false, 
that is a further circumstance from which an in- 
ference can be drawn against him, but it is unsafe 
to hold that an accused person is necessarily guilty 
because he is making afalse statement. Every case 
must be censidered on its own merits. A person who 
is accused of a crime especially if he is ignorent and 
frightened may take what seems to him to be the 
line of least resistance and the best defence and may 
foolishly make a false statement when he would. be 
better advised to make a tiue one. Section 106, Evi- 
dencs Act, obviously refers to cases where the defence 
of the accused depends on his proving a certain 
fact, that is, cases where his guilt is established on 
the evidence produced by the prosecution unless he 
is able to prove some other facts especially within 
his knowledge which would render the evidence for 
the prosecution nugatory. [p. 433, col. 2] 


Sr. A. from an order of the Sessions 


Judge, Farukhabad, dated Febuary 12, 1936. 


Mr. L. M. Ruy, for the - Appellant. 

The Assistant Government Advocate, for 
the Crown. PRG 

Niamat Ullah, J.—This is an appeal 
by Ram Bharosey who has been -convicted 


by the learned Sessions Judge of Fatehgarh., 


under s. 302, Penal Code, for causing ‘the 
death of Brij .Nandan by administering 
arsenic poison on June 6, 1935. He has 
also been convicted of an offence under 
8. 328, Penal Code, that 
poison for the purpose of committing theft. 
He has been séntenced to transportation for 
life under s. 302 and’ to 10 years’ rigorous 
imprisonment under s. 328. 

The deceased was distantly’ related to 
the appellant and was a petty hawker going 
about with a bundle of cloth fo various 
villages. He was resident of a village called 
Barauliin the District of Aligarh. The 
case for the prosecution is that he left his 
home several days before he was found 
dead on the morning of June 7, 1935, ata 
little distance from the road leading frem 
Fatehgarh to the Ganges. 
have had on his person two gold rings and 
60 or 70 rupees in‘cutrency notes whén he 
left his house. He first’ went to village 


Behta: where he stayed with a relation, 


Thence he went to village Sahawar where he 
had to purchase scme cloth. According to 
the evidence he was at Sahawdr on June 4, 
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1936, and left it on the morning of the -5th, 
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is, administering - 


He is said to. 


Asi 


He was seen in the company of the accused 
in Ganj Dhundwara on ‘the evening of June 
5, 1935. According to the evidence of a 
witness for the prcsecution they slept on the 
roof of a lorry that was waiting outside the 
railway station of Ganj Dhundwara. They 
purchased two railway tickets at that station 
for ‘another railway station Rudain which lies 
between Ganj Dhundwara and Fatehgarh. 
They didnot, however, alight at Rudain, but 
elsewhere and somehow reached Fatehgarh 
in the afternoon. The ‘appellant is related 


“10 Bhabhuti Ram who has a parchun shop in 


partnership with Ram Lal at Fatehgarh. He 
and deceased reached the shop of Bhabhuti 
Roem at 5 p. M. on the 6th. According to the 
evidence of Bhabhuti Ram and Ram Lal 
the appellant who had only one lota with 
him asked for the loan of another’ from 
Bhabhuti and took out two pills from a 
packet in his pocket and prepared what. 
appeared tothe witnesses as bhang. The 
appellant and the deceased partook of the 
bhang and lefi.for a bath in the Ganges. 
The accused told Bhabhuti that they would . 
return in the evening and have their meals 
at his place. The appellant returned to 


‘Bhabhuti's house at 11 p. m. but the deceas- 


ed was not with him. The appellant was 
offered food but refused to take any. Early 
in the morning of June 7, 1935, he left Bha- 
bhuti's place. At about 7 o'clock that 
morning a constable Nasir Mohammad 


` Khan was informed that a ‘dead body was 
‘lying at some distance from the road near 
~- the Math of a devi. 


Accordingly. he went to 
the place and saw the dead body which arous- 
ed suspicion’ of foul play in his mind. He 
informed the Sub-Inspector who drew up an, | 
inquest report and took possession of what 
appeared to him to be vomit and the clothes ` 
of the deceased.’ He found a railway ticket 
No. 63264 in one of the coat pockets of the ' 
deceased. © a | 

No one was ableto identify the dead body 
which was sent to the Civil Surgeon for post 
mortem examination. A photograph of the 
body was preserved. The vomit and the 
viscera of the deceased: were sent to the 
Chemical Examiner who found arsenic in- 
both of them. According to the medical 
evidence death was: due’ to arsenic poison’ ‘ 
which was found in a fairly large quantity 
(about 5 grains) in the viscera of the deceas- 
ed. ‘The Police investigation, which followed’ 


` did not lead to the arrest ofthe appellant til, 


July 17, 1935. ‘The evidence which was pro- 
‘duced at the trial was purely circumstantial, 
‘The appellant pleaded not guilty and did not 
admit that he was with the deceased at 
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Fatehgarh on the afternoon of June 6, 1935. 
The evidence on which the learned Sessions 
Judge has based his cinelusicn consists of 
the testimony of Bhabhutiand Ram Lal who 
prove that the appellant produced: two pills 
supposed io be bhang and prepared two 
separate lutas of the refreshment each taken 
from his own lota. They also prove that the 
two were last seen together at about 5 p. M- 
The learncd Judge also relies upon the 
evidence of one Munshi who stated that the 
appellant was in possession ofa 50 rupee 
note for which .he received cash. The 
learned Judge disbelieved the statement of 
the accused who denied being with the 
deceased at Fatehgarh. In summarising 
his conclusions the learned Judge has ob- 


s2rved as follows: 

“The post mortem examination was performed on 
June 7, 1935, at 3 P. m. and according to medical 
opinicn the probable time since death was about 12 
hours and .so the deceased died sometime about 3 
A.M. The accused had taken the deceased with him 
to the Ganges. The accused had, therefore, to 


-. explain what happened to the deceased after that. 


This wasa fact within the special knowledge of the 


< aéeused and the latter only could explain it. The 


guilty conscience of the accused can offer no 
explanation. In-fact the accused says that he was 
- not in Fatehgarh that day but in village Rampur.” 
Before commenting upon this conclusion 
I wish to dispose of the evidence of Munshi 
Lal in a few ‘words. All he says’ is that 
about six months ‘before he gave evidence 
the appellant was in possession of a 50 
rupee. nole which he gave toa booking 
clerk at a certain station in exchange for 
Rs. 50. The evidence is wholly inconclusive 
as regards the time when the incident 
depcsed to by him happened. As it stands, 
it might well have happened when Brij 
Nandan was alive and several days before 
the occurrence. Apart from this, Munshi’s 
evidence is highly imprubable and uncon- 
winding. The booking clerk has hot been 
examined and no reliance can be placed on 
the evidence of Munshi. The only evidence 
then on which the case for the prosecution 
vests is that of Bhabhuti and Ram Lal 
coupled with the proved fact that the 
deceased died of arsenic poison. There is” 
not the slightest evidence suggesting that 
the pilis which thé appellant had aiid which 
formed the bhang refreshment taken by 
him and the deceased contained ‘any 
arsenic. There is not the slightest evidence 
showing the movements of the deceased 
after he and the appellant left the house of ` 
Bhabhuti at 5 Pr. M.on June 6, 1935, and 
before the discovery of his dead body on 
the morning of June 7,1935, The fact that 
bus appellant returned alone’ at 11 PM.” 
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end represented to Bhabhuti .that Bril 
Nandan had parted with him having gone 
toa relation,a fact which may be tue for 
aught we know, does nob raisé any infe- 
rence of guilt either by itself or in conjunc- 
tion with other facis proved inthe case. 
The fact that he declined to take any food: 
that evening is likewise of no consequence. 
. It seems to me that the leurned Sessions’ 
Judge has based his conclusion mostiy on 
the inability of the accused to explain how 
the deceased took arsenic poison and died, 
and that according to the learned Judge, 
an inference of guilt is permissible from the 
failure of the accused to prove ‘his innoc- 
ence. The learned Judge apparently con- 
sidered thats. 106, Evidence Act, warranis 
the view taken by - him. That section 
provides that the burden of proving a fact 
especially within the knowledge of tke 
accused ison him. In applying this rule 
the illustrations appended tos. 103- shouid 
not-be lost- sight of. Iris perfecily clear- 
that s. 103 contemplates facts whith in their 
nature are such as tobe within the know- 


‘ledge of the accused and of nobody else: for 


instance, his own intention in doing an act 
(Illustration A) or the fact that he purchased ` 
a ticket though he was subsequently found’ 
to be without one (Ilusiration B). lt has ùo 
application to. cases where the’ fact in. 
question, having regard to its nature, i8 such 
#5 to be capable of being known not only 
by the accused’ but also by others if they 
happened tobe present when it took place. 
It cannot, in my opinion, be invoked’ to` ` 
make up forthe inability of the prosecu- ` 
tion to produce evidence of circumstances” 
pointing to the guilt ‘of the” accused. 
Where facts proved by evidence’ give rise 
fo the inference of guilt,’ unless rebutted, it ` 
is nat the result of the application“of's. 106, ` 
but of the probative force of stich’ facts. 
In the present case the whereabotits of the 
deceased after 5 p.M.on June 6, 1935; tilt 
his dead body was found next nidrhing; or ~ 
whether hè took anything afler taking the ` 
bhang prepared by the accused, cannot be 
said to be matters specially. within” the’ 
knowledge of' the’ accused.~ It’ is ‘yuite 
possible that the two separated ‘early inthe ` 
evening after a‘bath in the Ganges and `' 
afterwards the deceased took something ` 
which contained arsenic., To throw the 
burdén of proof on the’ ‘accused tó. prove his 
innocence, in circumstances ‘like. these, is” 
highly dangerous. 7 7 7°) 7O T 
Putting the cage for the prosecution at” 
ils‘highest, all that is‘possible to say is that `, ` 
there“is“n suspivion ‘against the “accused, 
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but to hold positively that, the’ accused ad-_ 
ministered arsenic through. the: bhang which 
the deceased: took in the: afternoon of June 
6, 1935, isin my opinion wholly unwarrant- 
ed. The witnesses: for the -prosecution on 
. whose evidence the learned, Sessions Judge. 
has relied is open to- criticism. It is, 
however, not. necessary: ta comment upon: it. 
in, detail,,as in my opinion, it.is insufficient. 
even if it be accepted at its face value. 
Accordingly,.I allow. this appeal, set. aside: 
the conviction and sentence and acquit the 
appellant. = 

Allsop, J:—I. agree with my. learned 
brother that this conviction cannot possibly 
be upheld- The evidence produced. by the 
prosecution is quite unconvincing and. I 
suspect that. the--major portion of it, is 
untrue. There. can be no’ doubt. I think. 
that: the: evidence -of the. witness Munshi. 
that -the appellant changed. notes for a. 
sum.of Rs..50 in silver is absolutely: false. 
It.. would, be: too great a coincidence:if the 
appellant- having. stolen: notes to the value 
of Rs..50 and naturally being. desirous of 


exchanging them. for silver should happen - 
tõ. be.at a Railway. Station. where the: Station. 


Master or booking clerk was-so anxious- to 
exchange silver for notes.that he should get 


somebody to-go.on:to:'the platform and ask. 


everbody. there. whether they had notes: which; 
they were. willing toexchange: Eor the rest. 


of ‘the evidence: | am prepared to: admit-that , 


it may. be true, but, even if. it. is true.it 
certainly does not prove. the guilt ofthe 
appellant. There are two witnesses. who say 
that they saw-the. deceased and the appel- 
lant. together at Ganj Dhundwara on the 
night before the murder is alleged.to have 


been-committed. A,ticket.was found on: the: 
body of the deceased. There is evidence’ 


that it was bought. that. morning. at Ganj 


Dhundwara.. It-was‘a-ticket.for Rudain.and- 
would have enabled the deceased to travel 


by: the. early morning train waich: would: 
reach Fatehgarh about 10 o'clock in the 
morning, The. two. men are; supposed: to 
have: been. seen together again - at. 
Fartrukhabad Junction soon after’ another 
train arrived:-from. Kasganj about 5:o'clock. 
- in-the afternoon,.but the evidence: of. the 
witness-upon this:point- has-been. disbelieved 
by the learned Sessions Judge: 
"Phe remaining’ evidence is 
witnesses Bhabhutt and Ram Lal who say 
that the deceased. and the appellant. came 
to-their shop and' borrowed. a lota about 5-30: 
that afternoon: and’ that the: appellant pro- 
duced, two. pills which he ‘put’ into: two 


separate litasof° water- saying” that’ they: 
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were.bhang.' The appellant drank one lota 
full and ‘the deceased drank the other. 
Thereafter the deceased and’ the appellant 
went away saying that they’ were going to 
bathe in the Ganges. The ` appellant 
returned alone about 11-30 and said that the ` 
deceased had left him with a friend whom 
he had met near the Railway Station. The 
appellant is a relation of Bhabhuti and it 
is said that he wasto have hada meal with 
Bhabhuti.after returning from the Ganges 
but that he refused food when he was 
offered it. The body of the deceased was 
found early next morning a few hundred 
yards away from the shop and. the medical 
evidence shows.that he had died of arsenic 
There is nothing whatsoever to 
show that the pills which the. appellant is 
supposed to have administered to: the 
deceased contained any arsenic and it: is 
difficult.to see why the appellant shculd 
havé chosen this: occasion’ upon -which to 
administer poison publicly if he intended 
to administer it at all. There is really no 
justification for deducing .from these 
circumstances that the appellant must have 
murdered the deceased. se 
“The learned Judge. has been much in~ | 
fluenced by the fact that the. appellant has: 
pleaded alibi and- has denied that he was ` 
ever- with the: deceased on the night before’ 
the. murder. I think where an inference 
adverse to an accused person. can-be drawn 
from a. number of circumstances if the- 
accused person’ is unable to offer any. 
explanation. which is compatible. with. his- 
innocence or if it. is proved that. -any 


explanation’ which: he-offers is false -that-is-a- . 


further circumstance from which an infe- 
rence can be’ drawn. against him, but it is, 
unsafe to: hold that an.accused person. is- 
necessarily. guilty. because’ he is making’ a- 
false statement. Every case must be con- 
sidered on its. own merits and’ certainly in 
the. present case [.do- not. think.it would be. 
at-all safe to assume that the appellant must 
be guilly: because he-has denied his associa 
tion with the deceased just. before the 
murder was. committed. A person ‘who. is- 
accused of a crime especially if he is: 
ignorant and frightened may take what 
seems to him to bé “the line of least resist- 


.* ` ance, and: the best’ défence and. may. 
that: of: two. 


fuolishly make a false:. statement when: -he 
would: be better advised’ to make a true 
one. ` Section.106, Evidence Act, obviously. 
refers to: cases where the defence of. the . 
accused:.depends on‘his proving a- certain- 

fact, that is, cases- where his guilt is establi» ` 
shed on'the evidence produced by the pro-` 
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secution unless he is able to prove some 
other facts especially within his knowledge 
which would render the evidence for the 
prosecution -nugatory. Iam satisfied that 
oe Ca against the appellant is not proved 
atal. >. 

_ By the Court.—The appeal is allowed, 
` the convicticns and sentences passed on the 
appellant are set aside, and he is acquitted: 
He will be forthwith released. 


Di Appeal allowed. 


. MADRAS HIGH COURT 
, .Special Bench 
Original Petition No. 252 of 195 
ot October 2, 1935 ai 
MADHAVAN Narr, Orre. C. J., STONE 
AND KING, JJ. 
K. V. A. L. RAMANATHAN CHETTIAR 
AND ANOTHER—PETITIONERS 
; ee versus 
COMMISSIONER or INCOME TAX, 

` MADRAS—Opposits Party 


Income Taz Act (XI of 1922), s. 4(2)~Contribu- 


tion. to temple agreed to at time of partition—Whe- 
-ther a legal debt—One branch paying whole amouut 
by hundi drawn on its foreign branch—Assessee's 
branch at foreign branch paying his share—Amount 
-debited in, his urkadai account in his foreign 
branch accounts—Payment, if amounts to remittance 
into British India—Assessability to income-tax. 
. _A Chettiar family in Madras became divided into 
three branches, A, B andC. At the time of partition 
it was decided that the family should givea sum 
of money for the construction of a temple. This 
amount was paid to the temple by means of a hundi 
drawn by B on hisshop at Kuala Lampur where 
the kundi. was cashed and paid. In order to pay 
his share, the assessee A instructed the agent of 
` his Kuala Lampur branch to pay his share and he 
accordingly paid it ‘to Bwho had paid the whole 
amount and -debited-it tothe urkadai account af A 
in his Kpala Lampur accounts. The assessee con- 
tended that what he had to pay was only a donation 
and nota legal debt, that from the facts that the 
liability to pay, whatever its nature was, was 
transferred tobe discharged out of British India, 
and that the payment was made actually outside 
India, an arrangement to pay the amount in question 


outside “India should be inferred and that, therefore, 
the- payment outside British India should’ not be. 


treated asa constructive or notional remittance into 
British India of the amount which could be assessed 
under 6.4 (z) of the Act: 

-Held, thut the assessee had no legal debt to dis- 
chaige in British India with respect to this amount, 
the contribution -being only in the nature of a dona- 
tion which the family had intended to make to the 
temple. From the facts that tne actual payment of 
the amount was made outside British India, and 
the liability’ to pay was also outside British India, 
it might be inferred that there was an arrangement 
to pay the amount outside British India and not iv 
Britisn India. In this view the amount in question 
could not be considered to have been received in 
British India within the meaning of s. 4 (2), Income 


RAMANATHAN OHETTIAR v. COMR. OF IN:-Tax, MADRAS (MADR.} 


16610. 


Tax Act, and hence could not be assessed to income : 


tax. Hall v. Marians (1), applied. 

Mr. P. R. Srinivasan, for the~ Petitionérs.' 

Mr. M. Patanjali Sastri, fur the Opposite 
Party. : gas PS a Sg RY Ss 

Madhavan Nair, Offg. C. J.—The 
Income-tax Commissioner has ‘referred: to 
this Court the following questions for 
decision: (i) Whether on the- admitted 
facts of the case, the sum of Rs, 14,313- 
was assessable to income-tax’ as a re: 
mittance of foreign profits -under s. “4: 
(2), Income Tax Act,” (ii) ‘Whether an 
the facts of the case the initial presump-' 


‘tion that the sum of Rs. 14,313 must: be.“ 


deemed to be a remittance of petitioner's, 
foreign profits has not beén fully rebutted 


.and the assessment of the.said sum legal- 


or warranted by the -provisicns of the-In-' 
come Tax Act. The facts are these: -One’ 
K. V. A. L. family became divided into: 
three branches: K.-V. A. L. R. Mọ, K. V- A. 
L. AL. and K. V. A. L.M. -The petitioner, 
Ramanthan Chettiar, : is the manager of: 
the K. V. A. L. R.M.-branch of the family. : 
He carries on the business ‘of banking in 
Madras, Kuala Lampur and other places, 
his family. is residing at “Kottaiyur in‘ 
Ramnad District. - 4 Repos 
In this case we are concerned with the” 
assessment of the petitioner for the year: 
1931-32, the year of account being April 13,' 
1930 to April 12, 1931.:- During this- period’ 
a sum of Rs. 14,313 was debited: to -the’ 
arkadai xccount of the petitioner -in--his- 
Kuala Lampur ledger. The -present-refer-’ 
ence relates to his liability-to- pay -income-° 
tax with respect to this amount. -At the: 
ume of the partition on January. 11, 1929, 
it was decided that. the K. V. A. b. 
family should give a: sum of -Rs;-41;842-8-0 
for the construction of a Sivankcil at Kote 
taiyur. This amount was paid: to-the-tem- 
ple by means of a hundi -drawn by--K. V.* 
A. L. A. L.,one of the three branches on: 
his shop at Kuala Lampur.--The hundi is’ 
in these terms: : Fi ere ae ee 
“Kuala ‘Lampur K. V. A. L.A, L.-Somasundaram- 


--Chettiar shall pay to the “person. who presents this: ~ 


document the said sum of Rs. 41,842--0,-at therate , 


of exchange then prevailing at Kuali Lampur tothe’. -` 


order of the trustees of the Tiruppani; viz; (D) AM- 
A.B. Subbiah Chettiar, and -(2).K.-V. S; V. Alagappa. 
Chettiar, with interest from 21st Thai; Sukla, at the. 
Kuala Lampur current rate of interest and get back 
this with the receipt of this amount dily acknowleged ' 

This sum of Rs. 41,842-8-0' was paid by 
K. V.A.L. A.L. en behalf Of the “entire 
family. One-third ‘of this’ amount that is 
the amount involved -in this reference, té: 
presents the petitioner's sharé of the con“, 


. ipit 
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the amount was collected and credited at’ 
that place to the account of the trustees. , 
On the face of- itthe kundi is a foreign bill - 
payable outside British India.- It is drawn, 
on the. Kuala Lampur firm of K. V. A Ip. 
A.L, which is outside British India at the 
tate of exchange prevailing at that. place.: 
Immediately after the issue of the hundi, .. 
the petitioner wrote to his agent a letter in * 
which he said: ; 
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tribution. From the finding submitted by 
the Commissioner after the first hearing 
of this reference, it appears that the Sivan- 
koil trustees received the hundi in British 
India and sent it to M. S. M. S. Singapore, 
for collection. They got the money for it 
from K. V. A. L. A. L, Kuala Lampur. 
In order to pay his share to K. V. A. L. A. Le 
who had paid the whole amount to the temple 
the petitioner instructed: his agent at Kuala 


Lampur 
Rs. 41,842-8-0 with interest to K. V.A L A. L. 
at Kuala Lampur. The agent according- 
ly paid the amount by means of a cheque 
issued on the Mercantile Bank of India, 
Kuala Lampur, in favour of K. V. A. L. A. L. 
Kuala Lampur, and debited it to the 
petitioners urkadat account. The peti- 
tioner contends that the circumstances show 
that what he had to pay was only a dona- 
tion and not a legal debt, that from the 
facts that the liability to pay, whatever its 
nature was, was transferred to be discharg- 
ed out.of British India, and that the pay- 
ment was made actually outside India, an 
arrangement to “pay the amount in ques- 
tion outside India should be inferred and 
that therefore the payment. outside British 
India should not-be-treated as a construc- 
tive ‘or notional remittance 


. ed under s. 4 (2) of the Act. On the 
other hand, the learned Counsel for the In- 
come-tax. Commissioner says that in the 


circumstances it must be held that this sum. 


- was brought into British India in order 
that it might’ be paid to- the temple and 
that the’ petitioner was, therefore, rightly 
assessed to income-tax. The question is 
which -view is right. In the first 
place we are not satistied that the peti- 
tioner had any legal debt to discharge in 
British India with respect to this amount. 
No doubt the family had agreed amongst 
themselves.that it should pay the sum of 
Rs. 41,842-8-0 for the | construction of the 
temple and thatthe petitioner had to pay 
one-third of that amount. .This contribu- 
tion was only in the nature of a donation 

` which the family had intended to make to 

the temple. _ an ' E 

Further, there is no evidence to show that 
the liability should be discharged in British 
India. On the other hand, the facts lead to 


the inference that the parties arranged. 


amongst themselves that the amount saould 
be paid outside British India. It is true 
that the Sivankoil trustees received the 
hundi in British India, but it -was sent to 


MAS. M. Sọ, Singapote, for collection: and’. 


by letter to pay. one-third. of. 


] 7 into British: 
India of the amount which could be assess- ` 


“As K. V. A. L., has drawn a hundi on K. V..A. Li ` 
‘A. L., of that place for payment: of Rs, 41,842-8-0 with 


current rate of interest at that place ‘for Tirupani,” 4 


work of Sivankoil of this place, pay K> V, A. Le?’ 


Somasundaram Chettiar our one-third share of the. _ 
amount at the time of the payment of the principal. 


and interest of the hundi. . 


Accordingly, as already stated, the pay- ` 


ment was made by the petitioner's agent ` 
by a cheque issued on the Mercantile Bank: 
of India. From the facts that the actual ' 
payment of the amount was made outside 
British India, and the liability to pay was 
also outside British India, it may be infer- 
red that there was an arrangement to pay 
the amount outside British India and not 
in British India. In this view the amount 
in question cannot be considered to ‘have‘ 


been received in British India within the’ ” 


meaning of s. 4 (2), Income Tax Act. In. 
our opinion this case falls ‘within the’prin- 


ciple of the decision in Hall: v. Marians ‘' 


(1). In that case, the respondent's wife 
who lived with her husband in London, 
was entitled to a share of the profits ofta 
business carried on in Colombo. Her share . 
was paid into her current account with 
the Colombo branch of a Bank which was’ 


registered in the Unitéd Kingdom and had `- 


its oifice in London, On her instructions,’ 


these protits were invested in Indian bonds, ` 


Between May ‘1926, and -April -1930, she ~~ 


borrowed ‘certain sums from the Bank's *: 


head office in, London. In April 1930,.she~ 


instructed the Bank to transfer the loan to` 
with -its “Colombo.» . 
branch; this was carried out by cross-entries: `- 


her current account 


in the books of the two olfices. "A small 
credit balance in Ovlombo was’ thereupon 
converted into -a “debit balance: A few 
weeks afterwards the overdraft and the 
interest’ accrued thereon were discharged 
out of the proceeds of the sale in Colombo ’ 


of Indian bonds. - The respondent was asa: 
sessed to income-tax’ under r. 2° of Case 5, °, 


bch. D-for the year 1931-32 in a sum ' 
which included the amount of ‘the óver- ` 
draft transferred from the London office of , 
the Bank to Colombo branch and discharg- 


-ed’as before-mentioned. The Crown con- 


‘Gy (1834) 18 T O 148. . 
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tended: that, when the proceeds of the sale 
of«the- bonds- were credited to the Colombo 
account, the debt due to the Bank-from the 
Téspondent's wife was extinguished and 
‘this constituted a sum received by her 
-the United Kingdom from a remittance 
within the meaning of r. 2, Case 5. This 
contention was overruled and it was held 
that the proceeds of the sale bonds had not 
been, received in the Uniled Kingdom 
within, the meaning ofthe rule. The case 
under, consideration is, in our opinion, a 
stronger one:than the case just mentioned. 
The: liability of the-family to pay the Sivan- 
koil in the present case is not a legal debt; 
even if it ig treated as one, by arrange- 
-ment, the discharge of it must be under- 
stood to haye been transferred to outside 
British. India where it was ultimately dis- 
charged, as in.the case just mentioned. In 
the circumstances we think the petitioner 
is not liable to be charged with income-tax 
onthe sum of Rs. 14,313. The second ques- 
tion. does not need a separate answer. The 
‘ petitioner is entitled to costs of Rs. 250 and 
the return of the deposit of Rs. 100. 
bay Vee Petition allowed. 





ALLAHABAD HIGH COURT- 
Second Civil Appeal No. 223 of 1934 
-© September 2, 1936 
: Ganga Natu, J. 
-  Musammat MUKUNDI— PLAINTIFE— 
Mi - APPELLANT 


VETSUS 
_ JAGANNATH AND OTABRS—DEFENDANTS— 
| 7 RESPONDENTS : 
Hindu, Law—Maintenance—Widow—Maintenance 
payable under agreement—Liability to be altered 
` according to. change in circumstances. 
- The amount of mamtenance payable to a Hindu 
widow under an agreement is liable to be increased 
_or reduced according to the change in the circum- 
stances of the family. Ruka Bai v.Ganda Bai (1), 
Bangaru. Ammal v. Vijayamachi Reddiar (3) and 
-Gon;, Kabai v, Dattatraya (4), relied on. Bhup Singh 
v. Lachman Kunwar (1), distinguished. 
5S..0, A. from a decision of the Additional 
Sub-J.udge, Meerut, dated November 7, 1933. 
Mr. K. Verma, for the Appellant. 
Mr. N.C. Vaish, for the Respondents. 
dudgment.—This is a plaintiff's appeal 
and arises out of a suit brought by her 
against the defendznts-respondents for re- 
covery of, arrears of maintenance on the 


basis of an agreement dated January 23,. 


1925, executed by Amir Singh, father of 
defendants Nes. 1, 2 and 3, since deceased, 
Chandra shan, defendant No. 4, and Badri 
prasad, defendant No. 5, and two other 
persons Ram Sarup and Hardeo Sahai who 


are not parties to the suit. The defend:. 
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ants contested the suit on several grounds, 
one of which was that the plaintiff was not en~ 
titled to recover the arrears of maintenance: 
at the rate fixed under the deed as the in- 
come of the property which was in their 
possession had fallen. Both the Courts: 
below have found in favour of the defend- 
ants on this point. They have-found that the. 
income of the property has. gone down. by 
25 per cent. Taking this fact into consi-. 
deration as well-as the cheaper rates, both.the. 
Couris below have reduced the-amount of 
the plaintiff's maintenance. by 29 per cent. 
The plaintiff has been given a decree-for 
3-4ths of the money claimed by her. -She- 
has come here in second appeal. The-only 
point which is for consideration. in this 
appeal is whether the lower Courts were 
justified in reducing the plaintiff's main- 
tenance. It has been urged on behalf of 
the appellant that as the amount of main~ 
tenance had been fixed under a deed of: 
family settlement, the lower Courts were 
not justified in reducing the amount. As: 
it was not clear as to what dispute this. 
settlement related, the following issue was 


remitted to the lower Court: 

“Whether the deeds of agreement, dated .Jan- 
uary 23, 1925, were a settlement of the plaintiff's 
claim for maintenance or a settlement of plaintiff's 
claim of title to property”. : 


“The lower Court's finding is that the 


deeds in question embody a settlement of 


the plaintiff's claim for maintenance. This 
finding has been challenged by the learned 
Counsel for the appellant. The whole case. 
as well as this tinding are based on-the 
agreement, dated January 23, 1925, referred. 
to above and a deed whichis called dast- 
bardari and was executed. by the plaintiff 
on the same date. ‘he recilals- in both the. 
deeds clearly show that the plaintiff's name: 
had been entered againat the share of her 
deceased husband in lieu of maintenance.: 
The deed executed by the plaintiff herself 
states that her name had_been entered’ 
against tLe share of her de@@ased husband 
as a Hindu widow in lieu of -her mainten- 
ance. The recital in the agreement execut~ 
ed by the defendants is also: to the same- 
effect. It has been admitted by the plaint-- 
iff, vide paper No. 13-22, that the: plaintiff's 
husband was a member of the joint family 
at the time of his death. Taking into con- 
sideration these facts there can be no. 
doubt that the finding arrived at by- the 
lower Court is quite correct. As already 
stated, it has been found by-the trial Court- 
that the income of the property in possession. 
of the defendants has fallen by 25 per cent. 
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This finding has been accepted by the 
lower.Appellate Court. The question which 
arises for consideration is whether in view 
of this reduction of the income were the 
lower Courts justified in reducing the 
amount of the maintenance which was fixed 
under the agreement of January 23, 1925. 
‘Reliance has been placed by the appellant 
on the case in Bhup Singh v. Lachman 
Kunwar (1). The question which is for 
determination ‘in this case did not actually 
arise there. There the question that was 


decided was that the widow would not, - 


even if unchastity were. proved against 
her, forfeit her right to the income of the 
assigned property in the absence of an 
express stipulation to that effect. It was 
observed ‘at p. 325*,: 

“Ag regards the merits of the claim ‘it appears to 
us that the rule of Hindu Law under which a 
widow's claim to maintenance hecomes forfeited 
upon unchastity has no application to this case. The 
agreement of October 30 1889, was an agreement 
under~which an annuity was provided by way of 
compromise of a claim,'‘nut a claim for maintenance, 
but a claim of title to immovable property, and 


the agreement expressly provided forthe enjoyment - 


of annuity by receipt of rents during the lifetime of 
the plaintif If the parties had intended that the 
plaintiff's title should determine, in the event of her 
ünohastity, provisions to this effect should have been 
made.” 


In the present. case as the finding on the 
issue remitted to the lower Court will show, 
the agreement relates to the settlement of 
plaintiff's claim for maintenance and not 
of a claim of plaintiff's title to any immov- 
able property. Consequently the case cited 
above does not help the plaintiff. There 
can be.no doubt that the amount of main- 
‘tenance which has been fixed is liable to 
be altered according to the change in the 
circumstances of the family. There are cases 
in which the amount of maintenance fixed 
under decrees have been changed. In 
Ruka Bai v, Ganda Bai (2) a Hindu lady 
obtained a decree awarding her mainten- 
ance ata certain fixed rate and charging 
the assets of a certain firm with the pay- 
ment‘of such maintenance. There was no 
provision in the decree that such rate was 
subject to any modification which future 
circumstances might render necessary. The 
assets of such firm having diminished, the 
proprietor of the same brought a suit for the 
‘reduction of such rate of maintenance. It 
was held that such suit was maintainable. 
In Bangaru Ammal v, Vijayamachi Red diar 
(3) a Hindu widow in 1867 obtained decree 

(1) 26 A 321; A W N 1904; 13. 


(2) 1 A 594; 2 Ind. Jur, 722, 
(3) 22 M 175. 


*Page of 26 A.—(Hd | 
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for maintenance against her huébaiid’s ‘co- 
parceners but the decree created no charge 
on the land. The family estate having ‘passed 
to a collateral relative, the widow sued him 
for maintenance at an increased rate with 
arrears, and asked for a charge ‘on. the 
estate alleging that prices had risen and 
that in other respects also ‘circumstances 
had changed. It was held that the decree 
in the suit of 1867 was ‘not a bar to'the 
present suit. It was observed at Ð. 1756: 
“A material increase in the cost of living which 
renders the -money allowance insufficieht to Biye 
the widow the means of maintehance ‘suitable to 
her degree and the circutistances ‘of ‘the family 
may well be sufficient to justify an increase of the 
money allowance.”. SE 
In Gopikabai v. Dattatraya (4) it was 
- held: . i 
“A suit will lie to obtain a reduction in the 
amount of maintenance deéreed to a Hindu, widow 
_on a change of circumstances as such a permaneut 
deterioration in the value of the family propèrty. ` 
There it was held at p. 392f: — 
“The decisions in Vijaya v. Sripathi (5) and ‘Ruka 
Bai v. Ganda Bai (2) are express authofitiés on the 
question of the competency of Civil Courts to entertain 
suits for the reduction of maintenance -for sufficient 
reasons such asthe permanent reduction of the valúb of 
the property. Maintehance decrees are by-their'very 
nature subject to such modification gs sig to 
change of circumstances: Nubo Gopol Roy'v. Sree- 
mutty Amirt Moyee Dossee (6). It is not expressly 
necessary to insert words to that éffect to make the 
decree liable to variation according ‘to cireim- 
stances: Motilal v, Bai Kashi (7). The claim ofa 
Hindu widow for maintenance is not babed on con- 
tract but on the provisions of the Hindu Law 
which expressly govern the rights ‘aiid duties of the 
different members of a joint family: Sidlinappa v. 
Sidava (8).” S i 
There is no reason why the amount ‘of 
maintenance fixed under an agreément 
should not be increased or reduced accord- 
ing to the circumstances of the family 
when the amounts fixed under the décrees 
could be. I therefore agree with the find- 
ing of the lower Court and find that the 
lower Courts were quité justified in fêdüc- 
ing the amount according to the change in 
the circumstances of the family: Thére 18 
no force in the appeal. It is, théréfore, 
ordered that it be dismissed with costs. 
Permission to file Letters Patent Appeal is 
granted. rere 
D. Appeal dismissed. 
" (4) 24 B 386; 2 Bom. L R 191. eat 
2 8 M94. 
6) 24 W R 428. 
Ht 17 B 45. 
(8)2 B 624. 
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SIND JUDICIAL COMMISSIONER'S 
‘+ COURT 


Firsk Civil Appeal No. 36 of 1931 
` July 21, 1936 

Davis, J. ©. AND Muuta, A.J. C. 

NARAINDAS pols I —APPELLANT 


| THAKURDAS KHEMOHAND— 
RESPONDENT 
Froud—Suit to set aside ex parte decree on 
ground that it was obtained by fraud—Mere allega- 
‘tion of plaintifs perjury—Whether suficient to 


, constitute fraud. 


- The mere allegation that the plaintif had per- 


-. jared himself is not sufficient to constitute a fraud 


for the purpose of setting aside a decree obtained 
_from a competent Court. It was not intended that 


`a suit based upon the plea of fraud should be used 


merely in order to get a matter re-heard and on 
appreciation of the evidence which satisfies the un- 
. Successful party. Patch v. Ward (1), relied on. 

Mr. Hassaram J ashanmal, for ` the Ap- 
pellant. ` 

M. Dingomal NGrainaingh, for the Res- 
pondent. 
“ Davis, J. C.—This is an appeal. from 


‘the judgment and decree of the learned 
. Additional Judicial Commissioner of Sind’ 


(Mr. Rupchand) dismissing the suit of 
_the appellant which was to set aside a 
“Small Cause Court decree obtained ex 


a parte. against ` him on the ground of fraud. 


The suit im the Small Cause Court related 
to payment of ‘the respondent-doctor's 
‘bill and the appellant, who was the de 
“fendant chose to absent himself. . The 
-Judge then decided the case on the 
evidence before him and passed a decree 
for Rs. 170 and costs. The defendant 
' having failed to get the ex parte decree 
set aside by the Judge of the’ Small 
Cause Court, filed a suit in this Court 
in its District Court jurisdiction alleging 
-that the decree against bim had been 
-obtained by fraud. The learned Additional 
Judicial Commissioner held that the suit 
failed in limine because the mere alle- 
gation that the plaintiff had perjured him- 
self is not sufficient to constitute a fraud 
‘for the purpose of setting aside a decree 
We 
think the learned Judge was right. In 
effect what the appellant says is this- 

“I was mot present as the defendant in the 
first suit. It may be that the Oourt may have held 
that my absence cannot be justified. Nevertheless 
I can, by filing, another suit alleging freud, 
get the whole matter re-opened and obtain another 
ae = 


“We. do not think that it was ever in- 
tended that a suit based’ upon the plea 
of fraud should be used merely in order 


‘to get a matter re-heard and on appre- 
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ciation of the evidence which satisfies the 
unsuccessful party. The learned Additional 
Judicial Commissioner has quoted a defi- 
nition of fraud as given by John Rolt in 
Pateh v. Ward (1), at p 212*. This defini- 
tion has been criticised:on the ground 
that itis. old. But this is not necessarily 
to condemn it. It is our experience that 
learned Judges in past times often used 
language that was simple and clear and 
easy to understand and correctly set-out 
the underlying principle of law. We 
think thatin this case the definition of 
fraud could not have been bettered. We 
are not inclined to depart from it by 
reason of the fact that other authorities 
have used other words. We think,-there- 
fore, that the learned Judge was right in 
saying thatthe suit failed in limine and 
should be dismissed with costs. We 
therefore dismiss the appeal with costs. 
Ordet accordingly. 
Appeal dismissed. 
a (1867) 3 Ch. A 203;18L T 134; 16 WR 44. 
*Page of (1867) 3 Ob:— AT. 








LAHORE HIGH COURT 
Second Civil Appeal No. 2154 of 1935 ` 
February 20, 1936 - 
AGHA HAIDAR, Je 
Dila RAM MAL LILO SHAH —Dzvenpayt— 
APPELLANT ` 
versus 
Lala KANSHI RAM—Piamtrer—- 
RESPONDENT 

Punjab Courts Act (VI of 1918), 8. 41 (3)—Custom: 
or usage, whether confined to agricultural custom 
only—Words and Phrases—'Usage” and “Law are 
inter-changeable terms. 

A custom or usage may refer to any other kind’ of 
business or transaction representing human activity 
and enterprise, and need not be confined to agricul- 
tural custom only. Firm Gobind Prasad Wazir Singh 
v. Firm Mangal Sain Duli Chand (1), relied on. 

In common parlance ‘ ‘usage” and “law” are inter- 
changeable expressions since usage, when proved or 
admitted, has the force of law.. 

S.C. A. from an order of the Additional 
District Judge, Lyallpur, dated. May 20; 
1935. 

Mr.J. G Sethi, for the Appellant. 

Messrs. Achhru Ram. and Inder Dev; for 
the Respondent. 

Judgment.— This. appeal’ arises out: of 
a suit brought bythe plaintiff. against the 
defendant for rendition of accounts. : The 
plaintiff came into Court on the allegation 
that the defendant was his agent, and. as 
such, was liable to account. -The defend- 
ant in para. 1 of his written statement 
atated that his firm was carrying on business 


‘to his 


1987 


a pucca ari: tia, according to the usage 
prevailing in Lyallpur market and under 
the conditions of Sham Sundar Company, 
Lyallpur. Lower down he stated that under 
the law he was not liable to render accounts. 
‘The trial Cvurt framed a number of issues. 
Issue No. 1 ran as follows: “Whether the 
‘accounts between the parties were on the 


‘basis of pucca arhat system and conse- 


quently the defend anti is not liable to render 
accounts.” | 

The trial Court accepted the contention 
of the defendant that he was a pucea arhtia 
and, according to the usage of the Lyallpur 
market, ‘which was followed by all com- 
mission agents dealing in Forward Con- 
tracts, he was not bound to render accounts 
‘constituents It accordingly. dis- 
missed the plaintiff's suit with costs. The 
plaintiff went up in appeal and challenged 
the Aog of the Court below on Issue 
No. 1. ‘The lower \ppellate Court consider- 


‘ed the evidence, and after discussing it in 


the light of the well-known. text book, 
Pollock and Mulla’s Commentary on the 
Indian Contract Act, came to the conclusion 
that the relationship between the parties 
was such that a constituent could demand 
his account from his commission agent in 
order to ascertain the price at: which his 
order has been executed. On this finding 
it held that the defendant was liable to 
render accounts and remanded the case 
to the trial Court for disposal according 
to- law. The defendant has come up to 
this Court in second appeal, Mr. Achhra 
‘Ram for the respondent has raised a pre- 


liminary objection that no second appeal 


was “competent inasmuch as the appellant 
has not filed the certificate pres:ribed by 
s/41 (3), Punjab Courts Act. His argu- 
ment is that the position of a pucca arhtia 
changes from place to place and in the 


- present-case the plea that was raised by 


t 


- Lyallpur. market. 


the defendant himself was that he wasa 


pucca arhtia according to the usage pre- 


vailing in the Lyallpur market. 

The Court had, therefore, to ‘determine 
what was. the usage prevailing in the 
‘The lower Appellate 
Court came to the conclusion that the variety 
of pucca arhitia, which was to be found in 
Lyallptir ` “market, was liable to render 
account to the principal and that in this 
respect he was in the. position of an 
ordinary commission agent and not a person 
déaling ` as a prinicpal with a principal. 
Mr. @Sethi argued: that, although in the 
opening ‘portion of written pleas he had 
referred to his position as a pucca arhtia 


deka ne Aa atte 


kaka. | MT 
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doing baa according tothe usage or 
custom prevailing in the Lyallpur market, 
he had also pleaded that under the law 
he was not liable torender accounts and 
that, therefore, he had taken up a position 
quite, apart from the language used by. 
him in the opening portion of his written 
statement. This argument does not appeal 
tome. In common parlance “usage”. and 
“law” are interchangeable expressions since 
usage, when proved or admitted, has the 
force of law. Mr. Achhru Ram further 
argued that the words “custom” or “usage” 
which are to be found ins. 41 (3), Punjab 
Oourts Act, need not be confined to agricul- 
tural usage only. There is force in this 
contention. A custom or usage may refer 
to any other kind of business or transac- 
tion representing human activity and enter- 
prise, and need not be confined to agricul- 
tural custom only. 

He has quoted the authority of a Single 
Judge of this Court in Firm Gobind Prasad- 
Wazir Singh v. Firm Mangal Sain-Duli 
Chand (1), in support of his contention. 
It may be noted that this case before the 
learned Single Judge arose out of a Division 
Bench judgment, but as one of the learned 
Judges had ceased to be a member of the 
Court, the application for review came 
up before him as a Single Judge: The view 
of the law laid down by the learned Judge 
appears to be correct and Mr. Sethi has 
not been able to quote any authority to 
the contrary except his own assertion that 
it is not sound law. In my opinion. the 
preliminary objection taken by Mr. Achhru 
Ram prevails and the appeal is dis- 
mee with costs. 

Appeal dismissed. 

(iy: A IR 1926 Lah. 227; 91 Ind. Oae. 506. 





ALLAHABAD HIGH COURT 
Execution First Civil Appeal No. 3191 
f of 1934 


September 15, 1936 
Nramat ULLAH AND RAOHHPAL SINGH, JJ. 
Musammat KULSUM BIBI—APPELLANT 
versus 


BASHIR AHMAD AND OTHERS—RESPONDENTS, 

Muhammadan Law—Gift — Hiba-bil-iwaz—Gifs of 
property by husband to wife inliew of prompt dower 
— Possession delivered and mutation ejfected--Wife 
accepting gift and giving discharge — Transaction 
amounts to hiba-bil-iwaz—No regrstration is neces- 
sary—Oral gift when amounts to hiba-bil-iwaz, stated 
—Musha, doctrine of—Registration, necessity of. 

A Muhammadan, becoming apprehensive of his pro- 
perty being sold by creditors gave preference to his 


‘wife and made a gift ofthe property to her in lieu. of 


prompt dower and after delivery of possession, got 


t 
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her name mutatedin place of his. The wife accepted 
the gift and:gave discharge of her dower debt. The 
‘transaction was nof registered: | 6 
ade. that properly analysed, the transaction was 
clearly divisible into two distinct transactions, name- 
‘ly, a gift by husband of his property to his wife, and 
a gift by wife of her right ‘to’‘recover dower debt from 
. her‘husband. It was not a case of relinquishing a 
doubtful or disputed claim. It was clearly a case of a 
right to property; and ifthe wife extinguishes it and 
the husband has the benefit ofher act by his corres- 
ponding'liability being extinguished, in its essentials, 
the transaction can -be properly called a gift by:the 
. Wife to.the husband amounting to hiba-bil-iwaz, and 
no registration therefore is necessary. Hitendra 
“Singh v. Maharaja of Darbhanga (2), Rahim Bakhsh 
v. Mukammad Bakhsh (3) and Sarif-ud-din Muhammad 
ka aja Mahamad (4), distinguished. [p. 442, 
col. 1. : s 
. The ‘hiba-bil-iwaz' known to Muhammadan Law, 
is made up of two distinct gifts, each party to the 
transaction being donor in one and donee in the other, 
-With.the result that the rule as to ‘delivery of posses- 
sion and the limitation imposed , by‘ the . doctrine of 
‘muska’ are applicable to both gifts; so that, if a 
transaction be treated as ‘hiba-bil-iwaz’ as contem- 
lated by Muslim jurists, delivery of possession for 
oth gifts is essential, and neither of the two, should 
tbe affected by the doctrine of ‘musha’. “If a transac- 
tion can be shown ta possess all _ the attributes of-a 
true ‘hiba-bil-iwaz' there is no reason why it should 
not ‘be recognized as such in British India. Where 
delivery of possession 'has taken place and theitran- 
gaction is not, affected by the doctrine of-‘musha’, the 
party relying on it is entitled to have it upheld, even 
though both the gifts were madeby word of: mouth. 
Whe Tranefer.of Property Act does not apply to a 
gift. bya Muhammadan. There is no b, ka ‘law 
which makes a registered instrument necessary for 
effecting a gift. Two Muslims.can by an oral-tran- 
saction, transfer to each other two properties, each 
in exchange of the other. Properly analysed, each 
makes a gift of his property to the other. By this 
means they secure.the advantage of dispensing with 
instruments of gift. But, on the other hand, they sub- 
` ject themselves to certain disabilities imposed by 
Muhammadan Law, For example, no gift can‘be 
made without delivery of possession; and when the 
subject of gift is undivided property, the doctrine of 
‘musha’ will stand in their way. all the conditions 
required by the’ Muhammadan Law of gift 
filled, it is not-open’to a party impugning the ‘hiba- 
bil-iwaz’ to say that in its result the transaction is 
an exchange of properties, and therefore it could 
not be effected without a registered instrument. |p. 
444 col. 1.) - | 
Ex. F. O. A, from the decision of the Sub- 
Judge, Jhansi, dated February 24, 1934. 
“Mr. Mukhtar Ahmad, for the Appellant. 
“Mr. G. S. Pathak, for the Respondents. 


Judgment.—The facts of this case are 
in, all fours with those of Kulsum Bibi v. 
- Shiam Sunder Lal, Execution First Civil 
Appeal No, 217 of 1931, dated March 24, 1936 
(1), which has been already disposed of 
by this Bench. It appears that the pro- 
perty in. dispute was-attached by a cred- 
ditor, named Mussaddi Lal, respondent in 
that appeal, and also by Bashir, respondent 
of, the present appeal. The appellant, 
Musammat Kulsum Bibi, the widow of the 
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judgment-debtor Habib Baksh, objected 
on the ground thatthe property had been 
given to -her -by -her .-husband in 
dieu of the :dower.amounting to Rs. . 21,000 
and that it did not form part.of the assets 
of the deceased. The -decree-holders in 
two sepafate cases pleaded that Habib 
‘Baksh had not, in fact, made any gift. in 
favour of his wife and that, in any case, the 
gift being. in fraud of his ereditors was 
void. The objections were ‘dismissed, 
Musammat Kulsum Bibi came to this. Court 
in appeal, and the case was.remanded with 
a direction that, the following two issues 
be , determined and the cases disposed: of 
in accordance with the findings thereon : 
(1) Did Habib. Baksh made an oral gift in - 
respect of the houses in-question in favour 
of Musammat Kulsum Bibi in lieu .of her 


dower, as alleged by her, and whether the 


same was valid? (2) If the first issue’ is 
found in the affirmative, then was the 


gift made with a view to defraud.his cre- 


ditors ? . tot, 

The trial Court held: that no gift. was, in 
fact, made by Habib Baksh and that, on the 
own showing of Musammat . Kulsum Bibi: 
the gift had been reduced into writing. 
Consequently, oral evidence in proof there- 
of was inadmissible.- On the .second issue 
it was found that the gift was fraudulent 
being intended tc defeat the claim, of the 
creditors. On these findings the objections 
of Kulsum Bibi wére dismissed. She again 
appealed to this Court. ‘Execution. First 
Civil Appeal No. 317 of. 1931, - dated 
March 24, 1936, Kulsum. Bibi. v, Shiam ` 
Sunder Lal (|) has-already been disposed 
of by us. We held in that. case that 
Habib Baksh had made an oral gift 
in consideration of his wife relinquishing 
her claim to dower amounting to Rs:;.21,000 
and that there was no giftin writing; asheld 
by the Subordinate Judge. Asa matter of 
fact, Habib Baksh had recited :the. factum 
of gift in an application made to:the Oan- 
tonment authorities immediately after the 
gift, asking them togive effect to the de- 
livery- of possession under the gift by mu- 


- tation of names in favour:of the donee. 


Reference in the evidence’ of Musammat - 
Kulsum to a writing related to this applica- 
tion and not to a written instrument evi- 
dencing gift. Our finding on this part of 
the caseis fully siated in our judgment in 
Kulsum Bibiv. Shiam Sunder Lal, Execu- 
tion First Civil. Appeal No. 317 of 1931, 
dated March 24, 1936 (1). - By agreement. of 

@) 164 Ind. Cas, 515; A LR 1936 All, 600; Q936) A - 
LJ 1027;9 R A 159; 1936 AL R354 - oea 


the : parties in the lower Courts, evidence in 
one case was treated as evidence in the 
other. Having heard Counsel for the res- 
pondents in this case, we see no reason to 
take a different view from what we did in 
the earlier case. i e A 
> Accordingly we hold, for the reasons 
given -in the other case, that Habib Baksh 
made an oral gift ofthe property in dis- 
pute in this case to his wife, Kulsum Bibi, 
‘who, in.her turn, relinquished her claim to 
prompt . dower amounting to Rs. 21,000. 
There was some ‘controversy as regards 
the amount of dower due to her. The trial 
Court found that it was Rs. 21,000, and 
we upheld that finding.- We take the same 
View in (he presént case on that question 
also.’ On the: second jssue we held in the 
other case that it was a case of debtor giv- 
ing preference to one of his creditors, and 
though the transaction had the effect of 
wholly or partly.defeating the claims of 
other creditors, the gift could not be set 
-aside as fraudulent. ‘or the reasons on 
which our view proceeds on: this point our 
judgment in Kulsum Bibi v. Shiam Sunder 
Lal, Execution First Civil Appeal No. 317 
‘of 1931, dated March 24, 1936 (1) should 
be read. Tt is not necessary to recapitulate 
all that we said in disposing of that appeal. 
We - have, however, considered the argu- 
ments: put forward on behalf of the respon- 
dent Bashir Ahmad, and are -of opinion that 
the view taken by usin the earlier case is 
not shaken by the authorities which have 
been referred to in the-course of argu- 
ments in this case. The learned Counsel 
contended that the: thiba-bil-iwaz’ pleaded 
in “this case is in reality a sale and, there- 
fore, a registered instrument was essential. 
Reliance’is' placed on: Baillie’s Muhamma- 
dan Law, Vol: J, p. 122, in which the fole 
lowing’ passage occurs: ` 
“Hiba-bil-iwaz means, literally gift for an ex- 
change; and it is of two kinds, according as the 
dwaz, ori;exchange, is or “is not, stipulated 
for at the time ofthe gift. In-both kinds there are 
two distinct‘ acts: first; the original gift, and second 
the twaz or exchange. ‘But in ‘he Azba-bil-iwaz 
of India, there .is only one act, the iwaz, or ex- 
change, being involved in the contract of gift as 
its direct consideration. -And all are agreed that 
ifa person should say, ‘I have given this to thee 
for so much’ it would ‘be a sale, for the definition 
of sale is an exchange of property for property, and 
the exchange -may be effected by the word ‘give’ as 
well as by the word ‘sell.’ The transaction which 
oes by the name of hiba-bli-iwaz in India is, there- 
ore, in reality not -a proper hiba-bil-iwaz of either 
kind but a sale; and has all the incidents of the 
latter contract, Accordingly, ‘possession is not Te- 
quired to complete the transfer of it, though 
absolutely necessary- in gift, and what is of great 
importance in India, an“ undivided share in pro- 
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perty ‘capable of division may be lawfully trans- 
ferred by it, though that cannot be done by either 
of the forms of the true hiba-bil-twaz,” | 4 


We takedhis passage to mean that the 
‘hiba-bil-iwaz’ known to Muhammadan 
Law, is made up of two distinct gifts, each 
party to the transaction being donor in 
one and donee in the other, with the result 
that the rule asto delivery of possession 
and the limitation imposed by the doctrine 
of ‘musha’ are applicable to both gifts, so 
that, if a transaction be treated as ‘hiba- 
bil-iwaz' as contemplated by Muslim jurists, 
delivery of possession for both gifts is 
essential, and neither of the two should be 
affected by the doctrine of ‘musha’. Baille 
goes on to point out that a unilateral tran- 
saction miscalled in India as ‘hiba-bil-iwaz, 
is in reality eithera sale or an. exchange 
and viewed in this light it sails clear both 
of the rule of Muhammadan Law requir- 
ing delivery of possession and the. doctrine 
of “musha® which forbids a gift of undivid- 
ed property. We do not think that, accorde 
ing to Baillie, if a transaction called ‘hiba- 
bil-twaz’ has all the attributes of a true 
‘hiba-bil iwaz' known. to the Muhammadan 
Law, it. should not be treated as such in 
India but should for all purposes be taken 
to be either asale or an exchange. In our 
view, if a transaction can be shown to 
possess all the attributes of a true ‘hiba-bil- 
iwaz, there is no reason why it should not 
be recognized as such in British India, 
Where delivery of possession has taken 
place and the transaction is not affected 
by the doctrine of ‘musha,’ the party rely- 
ing on itis entitled to have it upheld, even 
though both the gifts were made by word 
of mouth. The Transfer of Property Act 
does not apply to.2 gift by a Muhammadan. 
There is no other law which makes a 
registered instrument necessary for effect- 
ing a gift. We see no reason why two 
Muslims cannot, by an oral transaction, 
transfer to each other two properties, each 
in exchange of the other. Properly ana- 
lysed, each makes a gift of his property to 
the other. By this means they secure the 
advantage of dispensing with instruments 
of gift. But, on the other hand, they sub- 
ject themselves to certain disabilities im- 
posed by Muhammadan Law. For example, 
no gift can be made without delivery of 
possession, and when the subject of gift is 


‘undivided property the doctrine of ‘musha’ 


will stand in their way. If all the condi- 
tions required by the Muhammadan Law of 
gift are fulfilled, it is not open toa party- 
impugning the ‘hiba-biliwaz’ to say that 
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in its result the transaction is an exchange 
of properties, and, therefore, it could not be 
effec‘ed without a registered instrument 
To accept this’ contention will be tanta- 
mount to holding that in British India 
Muslims are not allowed to orally enter into 
a transaction of ‘hiba-bil-iwdz' for which, 
in our opinion, there is no authority. 
the present case, the evidence clearly 
shows that a sum of Rs. 21,000 was due.to 
Kulsum Bibi as her prompt dower from her 
hushand, Habib Baksh. The latter, who 
‘was apprehensive of the whole of his pro- 
„perly being sold for satisfaction .of the 
claims of other cfeditors, gave preference 
to his wife and made a gift of the property 
in dispute to her, delivering such possession 
‘as he had and requesting the Cantonment 
authorities to give effect to the transfer in 
their register. Simultaneously. or imme 
diately afterwards, Kulsum Bibi, who 
accepted the. gift, gave a discharge tò her 
husband in respect of her dower debt 
amounting to Rs. 21,000. Properly ana- 
lysed, the transaction is clearlv divisible 
into two distinct transactions: namely, a 
gift by Habib Baksh of -his property to 
his wife, and a gift by Kulsum Bibi of her 
right to recover Rs. 21,000 from her hus- 

‘band. It was contended before us that 
Kulsum Bibi merely relinquished her 
dower, ‘and cannot be said to have made a 
gift of it.to- her husband. It may be that 
‘for linguistic purposes the word reliqnish- 
‘ment is a more idiomatic and correct 
expression ; but in the eye of the law itis a 
gift of her right to reeover dower from her 
hasband. It cannot be disputed that, if 
she had transferred her right to receive 
her dower toa third person without receiv- 
ing consideration, therefor, the transaction 
would have been a gift. It cannot be 
otherwise if the right is transferred to tha 
husband himself.- It is not a case of relin- 
quishing a doubtful or dispated claim. It 
„is clearly a case of a right to property : and 
if the wife extinguishes it and the husband 
has the benefit of her act by his corres- 
ponding liability being extinguished, we 
rane of Ae aera a in its essentials the 
ransaction can be properly called a gift b 
the wife to the husband, , ii 7 
` We were referred to Hitenrda Singh v. 
Maharaja of Darbhanga (2) In that case 
a Hindu husband transferred some pro- 
perty to his wife by a registered instru- 
‘ment styled as  ‘hiba-bil-iwaz. It was 
` -(2) 7 Pat 500; 109 Ind. Cas. 858; A IR 1928 PO 112: 
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found that the transfer wasin lieu of a 
substantial consideration. One of the 


parties contended that the wife acquired no 
more than a life estate, becduse under the 
‘Hindu Law a wife is presumed’ to have 
only a life interest in. the property given 
to her by her husband... Their” Lordships 
held that the rule of Hindu,” Law was ‘in- 
applicable inasmuch as the transaction ‘was 
not one of gift but of a transfer for‘con- 
sideration. Their’ Lordships observed ‘that 
it was not a pure and simple but 'a 
transfer for consideration, which was not 
illusory but substantial. They proceeded 
to say: , ee 

“Under the Muhammadan Law a transfer by way 
of e ‘hiba bil-iwaz' is treated as a sale and not as 
a gift. The limitation on- alienation imposed by 
the Mithila Law in the case of a gift by husband to 
wife applies exclusively to pure and simple gifts, 
and nottoa gift for consideration such as ‘in the 
present cage.” 

A passing reference to Muhammadan Law 
in the circumstances in which it was made 
cannot, in our opinion, be construed as. a 


dictum to the effect that all transactions 


of ‘hiba bil-iwaz’ are regarded by Mu- 
hammadan Law as sales and ‘not as gifts, 
The observation must be taken with due 
regard to the context in which žit occurs 
and is no authority for the proposition con- 
-tended for in the. present case. Rahim 
-Bakhsh v. Muhammad Hasan. (3) was also 
referred to. Mohamood, J. has elaborately 
explained the implications of-a true.hiba- 
biliwaz' distinguishing it from the so- 
called ‘hiba-bil-twaz’ in which there isxa: 
gift only by one of the parties: in consider-. 
ation of illusory return, such as: natural 
love and affection and personal- services. 
That case is an authority for the proposi- 
tion that a gift in lieu of natural love 
and affection and services cannot be 
regarded as ‘hiba-bil iwaz’ as natural; love 


and . affection or: services, cannot in 
their nature be the subject of a gift. 
Sarifuddin . Muhammad. v Mohiuddin 


Mahamad (4), is hardly ‘an authority in 
supportofthe respondent's case. It was 
held in that case that .to the true hiba-bil- 
twaz the doctrine of ‘seizin’ and “musha' 
apply alike to the original gift and the gift 
in return, but neither ‘seizin’ nor ‘musha’ 
apply to the false ‘hiba-bil-iwaz’ because 
such a transaction is not a hiba-bil twas at 
all and nothing more nor- less than a sale. 
The judgment of Page, J. has discussed the 
question at-great length to repel the conten- 
tion that the transaction in question in that 

(8) 11 Al; A WN 1888, 261. ae a 

(4) 54 O 754; 105 Ind, Cas: 67; AT R 1927 Oal, 808; 
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case was invalid, having-regard to the rules 
-of Muhammadan Law-relating to delivery 
of possession and to the doctrine of musha. 
The learned Judge‘found all the elements 
of a valid sale being present in the trans- 
action. Accordingly he held that as 


regards certain properties absence of deli-~ 


very of possession or the property being un- 
divided did not matter. We havenot been 


“yeferréd to any case in which though all the ~ 


attributes of -a ‘hiba-bil-iwaz’ were présent, 
the transaction was Held to be invalid’as 
‘auch for want of a registered’ instrument. 
-In‘every reported case it was to the interést 
“of the party relying upon the transaction to 
‘show that it fulfilled all the requirements of 
a sale or'exchange and to have'it upheld-as 
such; The party impugning. ‘its validity 
relied upon the rule of Muhammadan .Law 
requiring delivery of possession or prohibit- 
inga gift of undivided property. 
An attempt was made toshow that Habib 
Baksh transferred . property of greater 
value than Ks. 21,000, the amount of dower 
which Musammat Kulsum Bibi relinquished. 
The respondent did not allege in. his reply 
to the ‘ objection made by the appellant 
that .the value of-the property given to 
“her was more than Rs. 21,000. We have not 
been referred to.any evidence  tending.to 
prove that fact, Itis, therefore, impossible 
to say that.any part of the: property given 
“by the, husband was not covered by the 
corresponding gift by the wife. The result 
is that. the appeal is allowed with costs, the 
„order of the lower Court is set aside, and the 
“. appellant’s objection is upheld. The pro- 
perty claimed by her shall be released from 
attachment. . 


DOT -: Appeal allowed. 


“ty, 
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- CALCUTTA- HIGH COURT 
‘Civil Appeal No. 1872 of 1933 
ae.  ' ° March 27,1936 | ` 
“s NASIM ALI ann EDGLEY, JJ. : 
. . SATISH CHANDRA BASU— APPELLANT 
-a a +. persus 
HARENDRA KUMAR. GHOSE— 
: = RESPONDENT. ; 
Registration Act (XVI of. 1908), s. 35—" Person exe- 
cuting’, meaning of. eS. fies ik 
A document is executed when those who take bene- 
fits and obligations. under it have.put or have caused 
tc be .put their names to it. Personal signature is 
not’ required and‘ another person duly authorised 
may, by writing the name of the party executing, 


pring about his valid execution and put him under ` 


the obligations involved Hence the words, “person 
executing” in the Registration Act cannot be read 
merely as person signing. They mean something 
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more, namely the person , who, by a valid execution, 
enters into obligation under the instrument. Mon- 
motha Nath Mookerji v. Puran Chand Nahatta (2) and 
Puran Chand Nahatta v. Monmotha Nath Mukerji 
(3); followed. Mohammad Ewaz v:' Brij Lal (1) and 
Sitaram Laxman Rao v. Dharmasukhram (4), dis- 
tinguished. .  ., bah pe a 

C. A. Trom an appellate decree of the Addi- 
tional District Judge, Second’ Court, Bakar- 
ganj, dated April 3, 1933. 

Messrs. Aiul Chandra Gupta and Praful- 
la Kumar Roy, for the Appellant i 
` Messrs. Sarat Chandra Basak, Rajendra 
Chandra Guha and Surajit Chandra Lahiri 
(for the Deputy Registrar), for the Respen- 
dents. 4 Mate bs 

Judgment. This appeal arises out of 
a sujt for recovery of arrears of rent. 
Plaintiffs claimed rent at the rate ofRs. 3 
per kani onthe basis of a leasee of the 
year 1264 B.S in respect of their 5 annas 
3 gandas 1 kara and1 krant share of the 
land demised. The defence of the tenants 
is that the plaintiffs are entitled to get rent 
at the rate of Rs. 2per kani.” The trial 
Judge overruled the defence and passed a 
decree for arrears of rent at the rate claimed 
by the plaintiffs. The defendants appealed 
to the lower Appellate Court. The learned 
Additional District Judge has allowed the 
appeal in part. He has affirmed the rate 
decreed by the trial Judge in respect,” of 
1° anna share, buf in respect of the remain- 
ing share, hé has reduced the raté to Rs. 2. 
Hence this second appeal by the plaintiffs. 
The defendants have also filed créss-objec- 
tions. 4 


Mr. Gupta appearing on behalf of the 
plaintiffs-appellants has raised two points 
in this appeal. The first contention is that 
the learned : Additional District Judge was 
wrong in reducing the rate of renton the 


. basis of the two subsequent leases of the 


years 1259 and 1290 B. S.inasmuch as these 
documents were not registered in accordance 
with the provisions of the Registration Act 
and are; therefore, inadmissible in evidence. 
His argument is: that though there .was -no 


. intention to demise certain shares in some 


properties lying within the-local.limits of the 
Registering Officer at Dacca where these 
documents were registered, these lands were 
included in.the two documents simply for 
the purpose of. getting the documents 


- registered. atthe Dacca Registration Office 


and consequently the registration was void 
as the properties. really intended to be 
demised by the two leases -were situated 
wholly in the district of Bakargunj. The ` 
question about the intention is primarily a 
question of fact and it appears from the 
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judgment of the lower Appellate Court that 
‘the lessees being men of the Dacca Dis- 
triet really took settlement of these, pro- 
perties in the Dacca ‘District along with the 
lands in the District of Bakargunj This 
contention, therefore, is overruled. The 
second point raised by Mr Guptais that the 
registration of the lease.of the year 1289 
B.S. (Ex. B-2) is invalid inasmuch as it was 
presented for registration by a person who 
had n> power todo so. It appears that the 
name ofthe lessor who granted the lease 
was signed on these documents by the pen 
of'her son on the basis of an am-muktear- 
nama. It further appears that the son pre- 
sented the document for registration before 
the Registering Officer and admitted the 
execi'ion of the document and on that’ ad- 
‘mission the document was registered. The 
question is whether the presentation of 
this document for registration by the son was 
a valid presentation. By 6 32, Act MI of 
1877, a person executing a document or the 
agent of any such person is entitled to pre- 
sent ‘ihe document ‘for registration. 

The words “persons executing the docu- 
ment” are capable of two constructions. 
They may mean persons actually signing 
the document by their own hands or persons 
executing the document by the hand of 
another duly authorised to siga on their 
‘pehalf. In Mohammad Ewazv. Brij Lal (1), 
Sir-Montague E. Smith, while construing the 
provisions of s 34; Registration Act of 1871, 
made the following observations: 

“There the persons described are the persons execu- 
ting the document not those who onthe face of the 
deed are parties to it,or by whom it purports to 
have been executed, but those who have actually exe- 
cuted it.” ` 

There has been a divergence of judicial 
opinion in the Courts in India as tothe 
precise effect of this passage. In some 
eases although these observations have 
been taken as obiter, nevertheless they 
have been taken to imply that the words 
“persons executing the document” in the 
Act mean persons who actually-execute the 
document by their own hands and donot 
include the principal who only executes by 
means ofan agent. In Monmotho Nath 
Mookerji v Puran Chand Nahatta (2°, decid- 
ed by this Court it was, however, observed 
that ‘the observations of the Judicial Com- 
mittee must be -confined to the facts of that 
particular case and that the only question 
in ‘that case was whether a partial registra- 
tion of a document was valid. In this case 

(ly 41 A 166; 1 A 465; 3 Sar. 735 (P. O.) 


zit) 29.0 W N 539; 88 Ind. Cas, 33; A T R 1925 Oal. 
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it was held that the ordinary meaning 0 
“executing a document” is signing 2 docu’ 
ment asa consenting party thereto and that 
in case of bakalam signature the: person 
whose name'is put with his authority ‘in 
evidence of his assent to a documentis exe- 
cutant within the meaning'of s. 35. When- 
this case went up in appeal to their Lord- 
ships of the Judicial ‘Committee, Puran 
Chand Nahatta v. Monmotha Nath Mukerji 
(3), Lord Sumner, in ‘affirming the judgment 
of this Court observed as follows: ~~ 

“The ‘appellant contends'that in these words “the 
person executing the document" executing means and 
means only actually signing. "Their Lordships êan- 
not accept this. A document is executed- when those 
whio take benefits and obligations under it have put 
or have caused to be put their names fto it, Personal 
signature is not required and another person duly 
authorised may, by writing the name of the party 
executing, bring abouthis valid execution and put 
him onder theobligations involved. Hence the words 
“person executing” in the Act cannot be reed merely 
as person signing. They mean something more, namely 
the person who by a valid execution enrers into 
obligation under the instrument.” : 

The decision of the- Full Bench of the 
Bombay High Court in Sitaram Laxman 
Rao v. Dharmasukhram (4°, ,was ‘given be- 
fore the decision of the Judicial Committ- 
ee in Puran Chan? Nahatta v Mommotha 
Nath Mukerji (3). Under these circumstances 
we are of opinion that the son whosigned the 
name of the lessor on the lease is not the per- 
son executing the document. ‘Now:ater the 
execution of the document the'son presented 
it for registration. He iadmitted the exe- 
cution of the document on ‘the basis of a 
power of attorney which is noted by the 
Registering Officer in his endorsement of 
the document itself. The learned Additional 


ran aes 


evidence in this case has drawn the 
presumption that the son had authority 
not only to execute the document and 
and to admit its execution before the 
Registering Officer on the basis of the 
power of attorney but he had the power 
also on the basis of that power of {attore . 
ney to present it to the Registering Officer 
for the purpose of registration. It appears 
that the lessor was very:old ebout 90 
years of age, at the time of the execution 
of this document. She-had already executed 
a will appointing the son.as her executor. 
There is nothing to show that the son 
practised any fraud ‘on’ the mother. It.is 
(3) 55 I A 81; 108 Ind. Oas. 342; A.IR 1928 PO 38; 
550 522; 23 A L J 121;'27L W 336; (1928) M W N 
149; 54 M L T 473; 47 C LJ 396, 32-0 W N 629; 30 
Bom. L R 783 (P. 0). -- Sa nn A RA 
(4) 51 B971: 103 Ind. Cas..908;-A-I-R 1987 -Bom:485; 
29 Bom. L R 1124. UEN A pa 


1937 
true: that. am-muktearnama by which the 
son was appointed agent is not forthcom- 
ing and the extract of this document which 
has been exhibited in this. case does not 
specifically mention the power to present 
the document for registration. ‘The extract, 
however, is not exbaustive. The deed was 
executed and registered about 50 years 
ago. In view of these facts and the 
circumstances, as the final. Court of fact 
has held that the son had authority on 
the basis of the power of attorney all the 
terms of which cannot be proved now to 
present the document for registration, we 
are not prepared: to say that the son had 
no such suthorily to present the document 
for registration and the registration of the 
document was invalid. 

The two ccntentions. raised by Mr. Gupta 
on behalf-of the. appellants therefore fail. 
The appealis accordingly dismissed. The 
cross-objections tiled by the respondents 
were not pressed and are, therefore, dismiss- 
ed. There will be no order for costs either 
in the appeal or in cross-objections. 

. D Appeal dismissed. 
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PRIVY COUNCIL 
Appeals from the Calcutta High Court 
_: Nevember 30, 1936 
LORD ALNESS, Siz SHADI LAL AND SIR 
GEORGE RANKIN. 
KALYANJI-VITHALDAS AND OTHERS — 
APPELLANTS. 
Bly BA versus 
Tur COMMISSIONER or INCOME-TAX, 
: o BENGAL-—RESPONDENT 
Income Tag Act (XI of 1£22), s. 55—" Hindu un- 
divided family ”, significance of, as used in the Act 
— Property. obtained jrom father—Whether belongs 
to undivided family by’ reason of the person's kav- 
ing a wife and daughters—Separate property of 
partner not thrown into common stock—Income, if 
of an individual—Assessability to super-taz. 
The phrase “ Hindu undivided family” ig used in 
the Income Tax Act, with reference, not to one 
Etoo of Hindu Law but to all schools. [p. 445, col. 


Under s. d'or s. 55, Income Tax Act, income is not to 
be attributed to any one of the five classes of persons 
mentioned by any: loose or extended interpretation of 
the words, but only where the application of the words 
is warranted by their ordinary legal meaning. [p. 
447, col. 2.1 ` 

By reason of its origin a man's property may be 
liable to be divested wholly. or in pu.t on the hap- 
pening of a particular event, or may be answerable 
for paiticular ‘obligations, or may pass at his death 
in a particular way; but if in ‘spite of all such 
facts, his, personal law regards, him as the. owner, 
the property as his property and the income there- 
from: ‘as his income, it is chargeable to income-tax 
as his, i e, as the income of an individual, It 
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would not be in consonance with ordinary notions 
or, With a correct interpretation -of the: law of ‘the 
Mitakshara, . to hold that property which aman has 
obtained from his father belongs to a Hindu undi- 
vided family by reason of his having a wife and 
daughters. [p. 447, col. 2.] l 
A Hindu joint family does not necessarily consist 
of male members only. Raja Bhunesh Protap 
Narain Singh (4), diesented from on this point. [p, 
447, col. 1) 
A, Band C were each members of an undivided 
family. Each had a son or sons.from whom he was not 
divided. But the income from.the firm was the sepa» 
rate and self-acquized property of the partner and 
was not thrown into the common stock ; f 
Held, that it could not be regarded as income of 
the family and was the income of an individual and 
assessable to super-tax as such under s. 55, Income 
Tax Act. > TAA 
Where the interest of a person in the firm has 
been obtained from his brother and is self-acquired 
and not ancestral pruperty, the income should not: be, 
treated as income of the family. The existence of a: 
son does not make his father's self-acquired proper- 
ty family prope:ty or joint property. That the 
existence of a wife or daughter does so is untenable. 
[p. 446, col 2.] . . 
Messrs. L, De Gruyther, K. 9., and L. P. 
E. Pugh, for- the Appellants. , 
Messrs. A.M. Dunne, K. C., and. E. L. 
Norton, for the Respondent. 


Sir George Rankin.—These six appeals 
concern the assessment to super-tax for the: 
year 1931-32 of six of the seven partners of 
a firm known us Moolji Sicka & Co. This 
firm-was for the year in question register- 
ed under s. 26-A of the Income Tax Act, the 
instrument, of partnership being a Gujrati - 
deed dated September 11, 1930. lis 
business was that of deasers in Indian 
tobacco and cigarettes. The assessment to 
income-tax of the registered firm has been 
made in due course, and the present con- 
troversy is whether six of the partners 
should each beassessed.to super-tax upon 
his share of the profits as. an individual, 
or. whether these six shares should each be 
assessed as income of a Hindu undivided 
family. The rates of super-tax imposed! 
by the relevant Finance Act are less in-the 
case of a Hindu undivided family-than in 


“the case.of an individual. 


The problem has to be answered by 
applying to the facts of each case the 
language o! s. 55 of the Act: 

“In addition to the income-tax charged for any 
year, there shall be charged, levied and paid for 
that, year in respect of the total income of:tne 
previous year of any individual, Hindu undivided 
family, company, uniegistered firm or other associa- 
tion of individuals, not being a registered firm, an 
additional duty-of: income-tax (in this Act referred 
to as super-tax) at the rate or rates laid down for 
that year by Act ofthe Indian Legislature. 

Provided that, -where the profits and gains of an 
unregistered firm have been assessed to super-tax, 
super-tax shall not be payable by an individual havin, 
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share in the firm in respect of the amount of such 
profits and gains which is proportionate to -his 
share.” 

-The two questions finally referred i in each 
case by the Commissioner for the opinion 
of the High Court at Calcutta are as 
follows :— 


a) Whether. ‘the family of the assesses, as it now - 


stands, is a Hindu undivided family within the 
meaning of the Income Tax Act? 
(2) If the first question be answered in the afirma- 


tiye, whether in the circeumstances recorded iù this - 


case the income in question should. be treated es 
incomeof that family and assessed as such? 


The.. High Court (Lort Williams : and 


Jack, JJ.) have in each case answered ‘the © 


first question “in the negative and held 
that the second question did not arise. 


‘The parties are governed by the - Mitak- - 


shara. and their- pedigrees and families 
may be ‘exhibited as under: 





: I 
f SICKA 
| | | 
Mooljz ` Purshottam (died... 
=| fo December 1933), 
8 8 ~ wife | 
pi lE Odhavji (son) 
| 7 | | daughter. 
Kanji: Sewdas ~ Mohan - 
wile wife Das 
daughter. . , 
: . H 
VITHALDAS 
: 
y k . | = | 
- Kalyanji - Onaturbhuj Cham psi 
» . wife. . wife 
3 sons : daughters 
~ daughter. 


"The history of the firm according to the - 


Commissioner is that in or about . 1912 the 
business was begun by Moolji and Purshot- 
tam (brothers who had separated) and Kal- 
yanji (who is not related to either), and that 
in no Case were ancestral tunds employed 
for the pupose, That in 1919 Mooijı made 
gifts ot capital to each of his sons by his 
nrst wile— viz. Kanji and Sewdas. . That 
al least: since 1919 . Moolji, Kanji and 
Sewdas have been separate from each 
other. That in 1919 on the terms of a 
Gujrati deed, dated May |, Kanji (son. òf 
Moolji) and Chaturbhuj (brother of Kalyanji) 
were taken intothe parine:ship. That in 
1930 Sewdas and ` Kalayanji’s brother 
Champsi were taken into the firm on the 
terms ‘of thé deed of September 11, 1930, 
already mentioned. That the interest of 
Kanji and of Sewdas was a gift-from their 
father Moolji, and that of Cunaturbauj a 
gift from his brother Kalyanji. .Toat in 
no case has it been proved that the indivi- 
dual partner has thrown his interest ii the 
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Gm or his receipts therefrom into thei: 
common stock, i. es treated it; as joint- 
family property. Their Lordships are of . 
opinion thatthe High Court was right in. 
proceeding upon these fodinge of fact: by.: 
the Commissioner. z i 

From these facts. it Tery. appears; 80 
far as Moolji, Purshottam and Kalyanji are’ 
concerned, that they are each members of: 
a Hindu undivided family. Each has a. 
son or sons from. whom so far as the 
evidence goes he is not divided. But the: 
income from the firm is clearly:the separate 
and self-acquired property-of. ‘the: partner, . 
and, as it has not been: thrown; into the - 
common stock, it cannot be-.regarded . as. 
income of the family. It is the income. of: 
an individual and assessable to super-tax’ 
assuch under s. 55 of the Act. In" these 
therefore,, the. High Oourt 
should have answered the first question in 
the affirmative and the ‘second queen in 
the negative. . . KA : 


The interest «of: Ohaturbhuj ‘in the ‘frm 
was obtained ‘from his brother Kalyanji. 
It is self-acquired and not ancestral prop- 
erty: Chaturbhuj has no son, kut even if 
he had, the son would have taken by birth 
no interest in the income now in question. 
The High Court might “well have answered 
the second question in the negative - and 
said of the first question: that it did not 
arise. - F 

In none of the four casés pero nent io: 
ed—viz. those ` of Moolji, Purshottam, 
Kalyanji and Chaturbhuj~does the fact 
that the man has a wife and daughter (or. 
more than one) ‘ulfect the’ ‘result. ‘The 
existence of a: son’ does not “make” his 
father’s ` self- acquired property, family’ pro, 
perty or joint property.. That . the. exis- - 
e of a wife or daughter Bose 50 is unteng- < 
able 

There remain the’ casés of" ‘Kanji ana” i 
Sewdas. Neither Kas.a son, but, in the 
case of each, his interest in the irm was 
obtained by gift from his father Moolji. 
Without deciding the question which -.was~ 
left open in Lal Ram Singh v. Deputy Gom- ' 
missiuner (1) their Lordships, for the pur- 
poses of the present case, will - assume that 


(P. C.) 


- their interest was ancestral’ property, s0, 


that, if either had had a son, the son 
would have baken an. interest: therein by ` 
birth. But no son having been born, -no 
such interest has arisen” to qualify or. 
(1) 50 IA 265; 76 Ind. Cas, 922;-(1923) MW N 
691; A IR 1993 P-C 160; 30 & ALR 746; 21 AL 


J 177; 26 O C 257; 3M L T 355; 45 A 596; 100 - 
L dJ 313; 41 MLJ 260; 29 0 -W N 86 @ O). o. 
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diminish _ .the interest given by Moolji 
16..Kanji. and to Sewdas. Does- then the 


existence of a wife, or of a wife and daugh- 
ter, Make it income of a Hindu undivided 


family rather than income of the individual, 


partner ?, Their. Lordships think not. A 
man's wife and daughter are entitled to .be 
Maintained by him out of his separate prop- 
erty as well as out of property in which 


he -has a co-parcenary interest, ‘but the. 


mere existence of a wife or daughter does 
not make ancestral property joint. “In- 
terest™is a word of wide and vague sig- 


nificance, and-no doubt it might be used’ 


of a wife's .or daughter's right to be.main- 
tained, which right-accrues in the daughter's 
case on birth; .but if the father’s: obligations 
are inereased, his.ownership is not divested, 
divided or impaired ‘by marriage . or-the 
birth of.a daughter.’ This is equally’ true 
of ancestral :property belonging,.to bim 
self alone.. as of-self-acquired. property. 
Thé cases of Kanji-.and of Sewdas can be 
disposed.of by answering the. second ques- 
tion in the negative. « 

The High Court approached’ ‘tie. cases 
by considering first -whether the “assessee's 
family was a “Hindu undivided. family, and. 
in the. end. left unanswered :. the .questicn 
whether the income. under . assessment. was 
the, income of that family. .Thisis due no 
dciibt.to.the way in which. the Commis- 
sioner had stated. the.questions. .. But, after 
all; if the relevant Hindu Law had been that 
the income. belonged, not...to' the assessee 
himself, but- to.the. ASSeBsee; . his wife and 


daughter. -jointly, it is difficult to. see,:how: 
that .asscciation of individuals could “have . 


beén: refused the description “Hindu joint 
family’. .. The- phrase , Hindu undivided 


family” is. used.-in. the statute: with refer- - 


ence, . not; to. one school only «£. Hindu Law 


it. a: ,.mistake-: in method... 10:begin ` by 


pasting - over the wider. phrase. cof Act ihe < 
words “Hindu co-parcenary”’——a]l the - more- 
that it is not. possible to.say on ‘the: facé--of « 


the Act. thatno:. female. can. be a meniber. 
The Bombay:High Court, orf the. other hand, 


in Commissioner sof Income Tax; Bombay: 


v.Gomedalli Lakshmi Narayan.(2); having 
held that the assessee, his wife ae mother 
“were a Hindu undivided family, arrived too 
readily at the conclusion’ .that. the- income 
was the income of the family. 
The phrase which hás to be considered 
and. applied tothe facts is “the total income 
of.the previous year of any individual 


(2) 59 B-618; 159 Ind. ere ae A IR 1935 Bom.. 
418; 37 Bom. LR 692; SRB wi 


a 
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“63 MLI 542; 36 LW 536; (1932) MW 
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: Hindu undivided family, ‘company, unte- 


gistéred firm“ or other association of‘ in- 
dividuals uot ‘being a registered fm", - 
The words “income of" are simple words 
and are capable- of wider or narrower 
meaning; but-for the ‘present purpose the 
Courts are concerned wiih them as they’ 
appear in an, Income Lax Act; and under 
s.3 ors. 55 income is not to be attributed 
toany one of the five classes of persons 
mentioned by any losse or extended inter- 
pretation of the words, but only where the 
applicatim of the words is warranted by 
their orainary legal meaning. ‘lhe relevant 
meaning in the present cases is in the ordi- 
nary meaning in Hindu Law according to 
the Benares School. In an extra legal Sense, 
and even for some purposes of legal . 
theory, ancestral property may perhaps’ 
be described and usefully described as 
family property; but it does not follow 
that in the‘ eye ofthe Hindu‘ Law it 
belongs, save in certain circumstances, 
to the family as distinct from the in- 
dividual. By reason of its origin a man’s 
property may be liable to be divested 
wholly orin parton the happening of a 
particular event, or may be answerable for 
particular obligations, or may pass at his 
death in a particular way but if, in spite 
of all such facts his personal law regards 
owner, the property as. his 
property und the-income therefrom’ as his 
income, it is chargeable to income-tax as 
his, če., asthe income of an- individual. ‘In 


“their Lordships’ view it would not bein 


consonance with ordinary notions. or with 
acorrect interpretation of - the law. of`-the 
Mitakshaza, to hold that property which a 
men has obtained, from ‘his father belongs 
toa Hindu undivided family by reason of 


his having ‘a wife and daughters.’ 
but to all schools; and their I. ordships think’ `’ 


The result is that in the cases of Moolji, 
Purshottam and. Kalyanji the first question 
stated by the . Commissioner: should be 
answered Yes, and the second’ No. In the 
other cases the second question should - be 


‘answeied No, and the first’ question need 


not be answered. 

Upon the reported decisions cited during 
argument their Lordships will only observe 
that the decision in Vendathanni™ ve 
Commissioner óf -Income Tax, Madras. (3); 
does not cover the present question which 
arises under s.55 ofthe Act, and that they 
take no.exception tothe result arrived at 
in fhe case. ‘of Raja Bhunesh Pratap ` Na- 

(3) 56M 1; 140 ‘Ind: Cas. 17; A I R 1932 Mad. 73; 
Nv 1139; 
Ind, Rul. gs. Mad. 817 (F B). E 


dis e“ 


rain Singh (4), though they do not agree 


E thata Hindu joint family necessarily çon- 


fen 


sists of male members only. Tueir Lord- 
ships will not here deal with the case of 


an impartible estate held by the senior of 
several male members ofa family, as to 
which there have -been conflicting decisions 
in India [cf Shiva Prasad Singh v. Sec- 
retary of State (5). and Krishan Kishore ve 
Commissioner of Income-tax (6). | f 
-They will humbly advise His Majesty 
that the appeals should be dismissed’ with 
costs. ; 
N. Appeal dismissed. 
Solicitors for the Appellants.—Messrs. 
Douglas Grant & Dold. 
Solicitors for the The 
Solicitor, India Office. 


(4) (1982)-6 I T O 175. 
(5), 1 IT O 384 at p. 388; 82 Ind. Cas. 653;, (1924) 
Pat. 2345P L T 497; AIR 1934 Pat. 679; 4 Pat. 


Respondent. 


(6) 14 Lah. 255; 141: Ind, Oas: 415; A IR 1933-Lah, 
264; 34 EL R 560. ; 


CALCUTTA: HIGH COURT. 
Civil Appeal No. 1750 of 1932 
July. 10, 1935 
Ri; C. MATTER, J, 

SRIPATI CHARAN DE AND OTHEBS— 

i PLAINTIFFS-——-APPRLLANTS 

` VETSUS 

KAILASH CHANDRA JANA—DRFENDANT 

f — RESPONDENT 

Bengal Tenancy Act (VIII-of.1885 as amended by 
Act IV of 1928), ss. 5,20, 30, 30.(b), 3(9)—Tenant 
holding undivided shares in parcels of land—If 
raiyat before-amendment by reason of occupation for 
12-years—Suit_ for enhancement ofrent in such case 
—-Maintainability—Immunity from such enhance- 
ment, if taken away. by amendment—Interpretation 
of Statutes—Same word used in different parts—In- 
terpretation—Stotute creating new right of action— 
There ts generally corresponding obligation. 

Under the Bengal Tenancy Act, even before the 
amendment of: 1928, a tenant holding undivided shares 
in, parcels of land. would be a raiyat, and could be a 
settled raiyat of a village by reason of occupation of 
such lands for a -period of 12 years, for s. 20 of the 
Act requires that the tenant should be a raiyat and 
must hold the “land” as such continuously: for 12 
years. Uma Charan v. Moniram (6) and Baidyanath 
Mondal v. Sudharam Misri (7), relied on. 

A auit for enhancement of rent under s. 30, Ben- 
gal Tenancy. Act, before the amendment of 1928, is 
not maintainable: when the tenanoy consists entirely 
of. undivided shares in parcels of lands or partly of 


< entire parcels of land and partly of undivided shares 


in..parcels of land. Such a tenant, therefore, enjoyed 


immianity from.action for enhancement: of rent on. 


the grounds mentioned in s. 30, That immunity has 


been taken away by. reason of the amendment of- the 


definition of holding-by Act IV of- 1928. 
[Case-law referred to;] ars ` 
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The same word: used in different parts of the'same 
statute must have the same meaning; unless some 
thing tothe contrary appears from- the context. 

Where: a statute conferea right of action which 
was non-existent before, it generally creates a right 
with a corresponding obligation: — "1 

C. A. from an appellate decree of the Sub- 
Judge, First Court, Midaapore, dated April 
21, 1932. i i ` 

Messrs. Sarat Chandra Jana and Saroj 
Kumar Maity, for the Appellants. 

Messrs. S. N. Mukherji and Amiya Pru~ 
sad Moitra, for tue Respondent: s 


Judgment.—The deféndant is an occu- 
pancy, raiyat. His- tenancy: has been. in 
existence’ from certainly before 1928: 
and consists òf «thirteen complete’ parcels 
of land: and undivided shares in: three other’ 
Parcels. It is heldat an annual rental of: 
Rs. 21-3-8.. The plaintiffs sued: hint fon re- 
covery of the balance of the rent and-cesses- 
due for the year 1337 andiclaimed . damages: 
at. 25 per cent. On:this-part of the: claim. 
the only controversy between the parties: 
was in respect of. the claim, fon damages. 
The first; Court allowed damages. at the rate 
of 6}-per cent. and there- is: no- further: 
question relating thereto.. ie Pee 

The plaintiffs, however, claimed: enhances 
ment of rent on the grounds mentioned. ‘inv 
s. 30 (b), Bengal Tenancy: Act. They‘filedi 
the suit on June: 18, 1931,.that is after the: 
Bengal Tenancy Amendment: Act (Act IV of: 
192s B..C.), had come. into: + force. Thia- 
claim of the plaintifs wasassisted by. the: 
defendant in the: lower. Courts- and: is resist+ 
ed before me. The learned .Munsif held 
that the plaintiffs were entitled. toenhance: 
ment of renton the grounds mentioned: in. 
that section and enhanced the: rent by one 
and half anna per rupee. The learned: 
Subordinate Judge, however,.on appeal. lias . 
negatived the  plaintiffe’ . claim: The: 
plaintifis.accordingly have filed.this:appeal,. 
and ask for the restoration oft the. decree of: 
the learned Munsif: The-question raised’ 
in this- appeal; as far as [am aware, is of. 
first impression.. The case. of Bir Bikram 
Kishore v. Rajjab Ali (1)-approaches the 
ease I have to.decide very-nearly;. but is-not: 
exactly the same. `. la to . 

There cannot be any doubt. that . if ‘the. 
suit had been instituted and deaided:before — 
the amendmént of the- definition. of “hold 
ing” by Act IV of 1928, the-plaintiffs* claim: 
for enhancement on the grounds mentioned 
in s. 30:would have failed; on the-ground 
that the defendant's tenancy-is not a holde 

(1) 33 C W N 1156; :126:Ind. Cas. 138: A IR 1930. 
Cal. 238; Ind. Rul, (1980) Osh 676. S AT 
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-ing as defined in the Bengal Tenancy Act 
before the amendment of the year 1928, 
The decisions of.this Court on this point 
are uniform since 1898, when the case in 
Haribole Brahmo v. Tasimmuddin M-ndal 
(2) was decided: Parbati Debi v. Mathura 
Nath (3) and Binayak Das Achari v. Samir- 
ud-din (4). The case of Hari Charan Bose 
v. Ranjit Singh (5), Uma Charan v. Moni- 
ram (6) and Baidyanath Mondal v. Sudha- 
ram Misri <7) cited by the learned Advocate 
for the appellant, have no bearing upon 
the point, and I may parenthetically observe 
that I donot see how in any event Hari 
Charan Bose v. Ranjit Singh (5) supports 
him. In that case on a difference between 
Petheram, O. J. and Rampini, J., the matter 
was referred to Banerjee, J., who, in agree- 
ment with Rampini, J. held that a ryott 
tenancy which comprised undivided shares 
in parcels of land was not a holding as 
defined in the Bengal Tenancy Act then in 
force and that. rent would. not be a first 
charge on sucha ryott tenancy as s. 65, 
Bengal Tenancy Act, mede rent a first 
charge on “a holding”. The case of Bai- 
dyanath Mondal v. Sudharam Misri (7), is 
a case of a different type altogether. 
-There the ryoti tenancy which comprised 
undivided shares in parcels of land had 
been created before the Bengal Tenancy 
Act was passed and when 
1869, (B. O.).was in force. The said Act 
did not define “holding” in terms of the 
Bengal Tenancy Ac‘. The tenant had 
acquired occupancy rights under Act VIII 
of 1869. The rightso acquired could not 
be taken away by the Bengal Tenancy Act. 
The estate or zamindary under which thé 
Said tenancy was held was purchased by 
. the plaintiff at a revenue | sale, and he 
brought the suit to get tkkas_ possession of 
the lands ofthesaid tenancy. The defend- 
ant who owned the tenancy, set up that his 
interest was protected by s.. 37, Revenue 
Sales. Act IX of 1859, as he had cccupancy 
right. It was held that he had occupancy 
right and wasso protected from eviction. 
‘Even if sucha tenancy had been created 
after the Bengal Tenany Act’ came into 
force (but before Act IV of 1928 B.C.) 
there would not have been any difference. 
_A tenant who has been granted lease of 


(2) 2 OWN 680. . 
(9) 40 029; 15 Ind, Cas, 453; 16 C WN 877; 160 L 
nË 24 O W N 1022; 59 Ind, Cas, 209; A TR 1920 Cal. 
(5) 25 C 9170, a o Dooa 
(I 8C WNI, vn... E 

(aH SCWNTH, 7 : 
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‘land for the purpose of cultivation,” would 
“be a ryot even if the demised: premises be 
‘undivided shares ia parcels of land. | 
In s. 5, Bengal Tenancy Ac‘, waich de- 
fines aryvt, the condition is tnat he must 
hold ‘land’ and not a ‘parcel’ or ‘parcels’ of 
land for the purposes of cultivation. In 
“s. 105, Bengal Tenancy Act, the Settlement 
‘Officer is entitled to settle’ fair and equit- 
able rent “in respect uf the land” hald by 
the tenant. It has been held that a 
Settlement Officer can settle fair and equite 
able rent which may be andin most c-ses 
is above the existing rent, even. wiere the 
claim on the partof the landlord’ tó get 
more rent is put forwardon the ground of 
rise of the price of staple food crop3 or 
other grounds mentioned in 5. 30, and 
the ryo’t tenancy consists ot undivided 
shares in parcels of land. In those cases 
the cases, where the enhancement of rent 
had been claimed by suit under ‘the pro- 
visions of s. 30 bat refused on the ground. 
that the tenancy comprised undivided 
Shares in parcels of land, were distinZuish- 
ed onthe ground that whereas’s. 30 ċon- 
templates the case cf enhancement of rent 
of “holdings”, s. 105 contemplates the case 
of settlement of:fair and equitable rent in 
respect of “land”; the word “land” includ- 
ing-“an undivided share in a’ parcel of: 
land:”- Safaruddi v. Fozal Huq: (pr), 
Surendra Chandra v. Kedareswar (9. 
Adopting the well-established canon of con- 
struction that’ the same word used in 
different parts of the same statute must 
have,the same meaning, unless something 
to the contrary appears from the context, 
it would not-be unreasonable -to-hold.that 
under the Bengal Tenancy Act,’ evén before 
the amendment of 1928,a tenant. holding 
undivided shares in parcels of land would 
be a ryot, and could be a settled ryot of 
a village by. reason of cccupation of such 
lands for a period of 12 years, for s. 20 
of the Act requires that the tenant should 
be a ryot and must hold the “land” ag 
such continuously for 12 years. The case 
of Uma Charan v. Moniram (6)is: of the 
same type as Baidyanath Monda, v, 
Sudharam Misri (7). There’ also the suit 
was’ by a purchaser at a revenue sale to 


. recover khas péssession and thé defendant - 


put forward a claim for protection oa the 
ground that-he was an occupancy riot. 
The two cases decide that occupancy rigats 


- (8) 21 CLT 59%; 30 Ind, Cas, 414; AIR 1)15 Cal, 


Bld, : 
“(G48 O L J 590;-115 Ind} Oas, 269; ATR 1929 Cal 
156, ` ae . ` i = 28 Le 
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can be acquired by a cultivator whose 
tenancy comprises undivided shares in par- 
cels of land. The cases.cited by the learn- 
ed Advocate fcr tle appellant have accord- 
ingly no bearing on the point, and do not 
certainly support his contention that a 
suit for enhencementofrent under s. 30, 
Bengal Tenancy Act, before the amend- 
ment of 1928 would have been maintainable 
when tke tenancy consisis entirely of un- 
divided shares in parcels of lands or partly 
of entire parcels of land and partly of 
undivided shares in parcels of land. The 
current of authority of this Court, so far asT 
am aware, is uniform. ; 

The tenant inthe position of the de- 
fendant in this case, therefore, enjoyed 
immunity frcm acticn fcr enhancement 
of rent on the grounds mentioned in 
s. 30. That immunity has been taken 
away by reason of the amendment of the 
definition of holding by Act IV of 1998. 
Holding, as now defined, may include 
shares in parcels of land. The question 
therefore reduces itself to the simple pre- 
position as to whethers. 30, Bengal Ten- 
ancy Act, cen be combined with tha 
definition of holding, as now amended, so 
as to give the landlord the right to sua 
for enhancement of rent in respect of a 
tenancy created before Act IV of 1928 
came into force. In my judgment the 
answer must be in the negative. The effect 
of the said amendment, is to take away 
the immunity frcm an action for enhance- 
ment enjoyed by such a tenant upto Feb- 
ruary 1929 when Act 1V of 1928 came into 
force which should not for that: reason be 
given retrospective operation. ‘The-following 
observations of Sir George Jessel in 
In re Joseph Suche & Cu , Ltd. (10), at p. 50* 
ae oe : 

“I so decide because it i 
when the Legislature aters the apk tres 
by taking away or ccnferring any right of action 
its enactments, unless in express terms they 
apply to pending actions, do not affect them 
16 is said that there is one exception to that 
rule, namely, that where enactments metely 
affect procedure and do not extend to rights of 
action, they have been held to apply to existing 


rights, and it is suggested that the alterati 
made by this section is within that exception,” Pes 


A statute which takes away a ri 
action really takes a right; ubi jus red 
medium, and if the remedy is taken 
away what remains of the right! Wh=re 
a statute confers a right of action which 
was Nonexistent befsre, it generally 
creates a right with a ccrresponding ob- 
(10) (1876) 1 Ch. D 48, 

1 *Page of (1876) 1 Ch, Dea] 
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ligation. It is on this principle that Suh-. 
rawady,J., when dealing with the effect 
of tLe amendment of s, 109, Bengal Ten- 
ancy Act by Act IV of 1928 on a pending 
action held that immunity frcm a civil 
suit isa substantive right and a statute 
which takes away such immunity cannct 
have any retrospective effect or govern 
preceedings pending at’ the time. In 
Bir Bikram Kishore v. Rajjab Ali (1), a 
suit for enkancementon grounds mention- 
ed ins. 30, Bengal ‘Tenancy Act, had been 
instituted by the Maharaja in or before 
the year 1926. The tenancy of the ryot 
defendant comprised undivided shares of 
parcels of land. The suit was decided 
by the First Court on December 7, 1926, 
and the judgment ofthe Appellate Court 
was pronounced on June 30, 1927. Both 
the lower Courts had dismissed the 
plaintiff's claim for enhencement. While 
the appeel was pending in this Court, Act 
IV of 1928 (B. C.) came into force. The 
Diaintiff contended that as the detinition 
of holdirg as amended by the ssid 
Act, would cover a case where undivided 
shares in parcels of land are held by a1yot 
he wes entitled to succeed cn kis claim 
for enhancement. Sir George Rankin held 
ihat this Court could not disturb a deci- 
sion correctly arrived at according to law 
on the date of the decision, but in the 
course of his judgment he observed 
thus : i 

“In my opinion there are no words in the 
amending Act which show or even tend to show 


that_ the amendment of the definition is to be 
applied with retrospective effect.” . 


These observations were no doubt made 
in relation tothe particular facts of the 
case and for the purpose of meeting the 
argument of the Advocate of the Maha- 
rajah that effect should be given to the 
amendment, as the suit, though instituted 
before tLe date cf amendment, had not 
been finally disposed of atthe date when 
it came inic operation but they definitely 
point to the view of the learned Chief 
Justice that that amendment would not, 
gcvern a pending action, which it would- 
have done, if it was merely prccedural - 
and had not affected vested rights. I 
accordingly Eoldthat as the tenancy had 
been created before Act IV of 1928 (B C.) 
came into force, the plaintift's claim for 
enhancement of rent unde: s. 30 (b), Bengal 
Tenancy Act has been rightly dismissed. 
The appeal is accordingly dismissed with 
costs. Leave toappeal under the Letters 
Patent asked for is granted. . : 

D: Appeal dismissed, 
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PATNA HIGH COURT 
Civil Appeal No. 1186 of 1933 
August 12, 1936 
JAMES AND ROWLAND, JJ. 
Musammat BALKESIA AND CTRERS 
APPELLANTS ` i 
VETSUS 4 
Mahant BHAGWAN GIR AND OTIERS 
— RESPONDENTS 

: Evidence Act (I of 1879), s. 114, illus. (iy—Mortgage 
bond in possession of mortgagor— Court believing mort- 
gagee's evidence that debt has not been satisfied—Pre- 
sumption under s. 114, illus. (i) does not arise—Civil 
Procedure Code (Act V of 1908), O. IX, r. 4—Restora- 
tion application dismissed ~ Fresh suit can be brought 
~—-Equity—Delay— Delay in enforcing demand— 
Equity, if arises—Question arising is of limitation 
only. - . 

Where the Judge has believed the mortgagee's evi- 
dence that the debt has not been satisfied, and that 
he was unable to recover the mortgage money, there 
is no room forthe application of a presumption 
under s. 114, illus. (4), Evidence Act, that the bond 


has been satisfied because it is in possession of the’ 


mortgagor. : , 

The alternative provisionsof r 4 of O. IX, Civil 
Procedure Code, are not mutually exclusive, and a 
Plaintiff whose application for a restoretion of his 
suithas been dismissed, is not precluded from in- 
stituting afresh suit. 


Per Rowland, J — In the absence of seme such: 


provision as that with which O. IX, 1. 9, commences, 
a dismissal under 0. JA, r. 3, would still nct operate 
to preclude the plaintif from suing again even if 


O. IX, r. 4; did not expressly save his right of suit. ` 


Rule 4 in effect does not. create but. declares the 
right of bringing afresh suit whi'e at the same time 


permitting the plaintiff in the alteinative to prcceed. 


with his original suit. Bhudeo v. Batkunthi (1), 
Tulshi Singh v. Sheosaran: Rai .(2) and Govind 
Prasad v. Har Kishen (3), relied on. . 
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pay him the balance. 


No equity arises from mere delay to enforce a | 
legal demand, and unless other circumstances create . 
an equity, the only question which can arisa from . 


the delay is whether the legal demand is barréd by 
the law of limitation or not. In re Maddever (4), 
referred to. | : > 
Messrs. Khurshaid Husnain and S. N. 
Bose, for the Appellants. i 
Messrs. B. N. Mitter and B.Mukharji for 
Mr.-B. K. Sinha, for the Respondents. 


James, J.—This is. a second appeal from 
the decision of the District Judge of Patna 
decreeing the plaintiff's suit which was 
based on a mortgage-bond of December 13, 
1915. The facts as found by the learned 

- District Judge are as follows: On Decem- 
ber 18, 1915, Ramdhin Singh mortgaged 
certain property to Mahant Bhagwan Gir, 
the plaintiff of this suit, for Rs. 
Ramdhin Singh subsequently tock two 
more loans from the Mahant, who, in order 


to obtain the money for the second loans. 


borrowed Rs. 400 frem Ramdas Sahu, 
depositing with him the mortgage-hond as 
some kind of security for repayment. The 
Mahant had already paid Rs. 200 'o Ramdas 


500. ° 


“asi 


Sahu, when, on April 6, 1919, he went to 
We was then told 
that one Sheoprasad, who had app2rently 
represented’ himself as the agent of the 
Mahant, had paid to Ramdas Sahu the 


“balance due to him and had taken the 


mortgage-deed. He subsequently discover- 
ed that the mortgage-deed which had an 
endorsement cf payment signed by Sheo- 
prasad was in possession of Bengala Singh, 
who had purchased from Ramdhin Singh 
‘aportion of the mortgaged property. 
Thereupon the Mahant instituted a suit 
on his mortgage-bond, but owing to his 
failure to appear at an early stage of the 
suit it was dismissed under O. IX, r 3, 
Civil Procedure Code, on May 10, 1920. 
The Mahant applied for restoration of the 
suit under O. IX, r. 4, but the application 
was dismissed after hearing. On Decem' er 
9,1930,- he instituted the present suit, 
which was in due course‘decreed by the 
District Judge of Patna on the findings of 
fact which have been stated above, . 
The appellants are three defendants of 
the suit who on October 12, 1923, purchased 
a portion of the mortgaged property from 
Ramdhin Singh, defendant No. 1.. My. 
Khurshaid Hugnain on behalfof the appel- . 
lants argues, in the first place, that in 
dealing with the question of whether the. 
Mahant’s mortgage-debt has been satisfied, 
the learned District Judge has not applied 
the presumption which he is permitted to’ 
apply by illus. (i) of s. 114, Evidence Act. 
The learned District Judge has believed . 
the Muhant’s evidence that the debt has 
not been satisfied, and.that he. was unable 
to recover the mortgage-bond from Ramdas | 


> Sahu; and since the learned District Judge’. 


~ 


has believed that evidence, there isno room 
for the application of a presumption th: 6 
the bond has been satisfied because it is in 
possession of the mortgagor. Mr. Khurshaid 
Husnain argues, in the ‘second place, that 
the present suit should be regarded as barr- ° 


“ed by reason of the provisions of O. IX, r. 4. | 


Order IX, r. 4, provides that where a suit 

is dismissed under r. 2,or r. 3, the plaintiff ’ 
may bring afresh suit, or he may apply 
for an order to set thedismissal aside. Mr. 
Khurshaid Husnain argues that these’ two 
provisions are mutually exclusive, so that 


-if the plaintiff elects to avail himself of his 


‘right to apply to have the orderof dismissal 
“set aside, he is 


thereby precluded from 
availing himself of the right to institufe a 


‘fresh suit. - The only decisions ‘in point 
. which have been brought t6.cur. notice by , 
Mr. Khurshaid Husnain are adyerse ‘to’ this * 


459 
argument: Bhudeo v. Baikunthi, 63 Ind. Cas. 
239 (1) of Stuart, J. Tulshi Singh v. Sheos- 
aran Rai‘2) of Daniels, J. and Govind Pra- 
sad v. Hor Kishan (3) of Weir, fa all of the 
Allahabad High Court. Inall these cases it 
has been held that ihe alternative provisions 
ofr. 4are not mutually exclusive, and that 
a plaintiff whose application for a restora- 
tion of bis suit has been dismissed, is not 
precluded from instituting a fresh suit. I 
do not consider that any ground has been 
made out which justifies us in differing 
from the view expressed by the learned 
Judges whom J have named. Itappears to 
us that a reasonable reading of the rule 
provides that the plaintiff may bring a 
fresh suit or he may apply for setting aside 
the dismissal. If he satisfies the Court 
and obtains an order setting aside the 
dismissal, he proceeds with his original 
suit. It having applied for an order to set 
aside the order cf dismissal, he fails to 
satisfy the Court and his application is 
dismissed, he is left 
remedy which is that he may, subject to the 
law of limitation, bring a fresh suit. 

Mr. Khurshaid Husnain suggests, in the 
third place, that the present appellants 
. should be regarded as bona fide transferees 
for value without notice, and that some 
kind of equitable right has accrued to them 
from the delay ofthe plaintiff in instituting 
the present suit. He instituied bis suit on 
the mortgage-bond; and it hes not been 
proved that the plaintiff by any express 
words or action led these defendants to 
believe that his debt had been satisfied 
before they purchased the property. But 
it is suggested that the plaintiff in some 
way or other led them to that belief by 
holding aloof when he should at once 
have instituted a fresh suit after the failure 
of his application under O. IX, 1. 4. This 
argument has been based on certain 
English equitable rules, but the law is 
clear that no equity arises from mere delay 
to enforce a legal demand, and unless other 
circumstances create an equity, the only 
question which can arise from the delay is 
whether the legal demand is barred by the 
law of limitation or not: 
(4). Nothing in the conduct of the plaintiff 
can be held to have conferred any kind of 
equitable right upon the appellants to 


(1) 63 Ind. Cas, 239. A 
2) ALR 1926 All. 678; 96 Ind. Cas, WI; L RT A 


Rev. 
(3) 50 ee 115 Ind, Cas. 118; A IR 1929 ALL 131; 
(4) (1884) 27 Ch, D 523; 53L J Oh, 998; 5217 35; 
38 Wk 386, oe K = 
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resist the enforcement: of the mortgage 
bond, and in my judgment this appeal 
should be dismissed with cosis. 

Rowland, J.—I agree. With reference 
tothe argument that the dismissal of a 
suit under O. IX, r. 3, Civil Procedure Code, 
may, coupled with the dismissal of an 
application for re bearing, operate to pre- 
clude the plaintiff from suing again on the 
same cause of actinn, { would like to add a 
few words. It seems tome thats. 9, Civil 
Procedure Code, is fatal to the appellants’ 
argument. This section declares that the 
Courts shall have jurisdiction to try all 
suits of a civil nature excepting suits ‘of 
which their cognizance is either expressly 
orimpliedly barred. That is subject to 
such provisions as those of s. 11 which bar 
suits on matters already judicially decided 
between ihe parties or of O. IX, x. 9, which 
precludes a plaintiff from suing again on- 
the same cause of action where his suit 
has been dismissed under r. & ‘that is_ to 
say on appearance of the defendant and in 
the absence of the plaintiff. In the absence 
of some such provision as that with which 
0. IX, r. 9 commences, a dismissal under 
O. 1X, r. 3, would still, in my opinion, not 
operate to preclude the plaintiff from suing 
again even if O.1X, r. 4, did not expressly 
save his right of suit. Rule 4 in effect does 
not create but declares the right of bring- 
inga fresh suit while at the same {ime 
permitting the plaintiff in the alternative 
to proceed with his original suit: The. 
former option the plaintiff has as of right; . 
the other optionis available to, bim. only 
ifhe can satisfy the Court that -ke had 
sufficient cause for the non-appearance or 
other default which led to the dismissal 


of the suit. On the other points; I“ have 
nothing to add. panes as ae ae Nee 
D. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Rule No. 1304 of 1935 
January 6, 1936: <" 
R.C.Mrrrer,J. © . 
NANDA KUMAR PANDE—Avction- 
PUROHASER— | ETITIONER. : 

VveTSUS : 
SOURENDRA NATH GHOSE AND ANOTHER 
—OProsITE PARTIES 

Bengal Patni Regulation (VIII of 1819), s. l4-A— 
Waiver--When effe tive Consent of  zemindar'’s 
agent—Inadequate deposit—Consent, tf operates as 
warver, 

As a general rule it is no doubt true that a person 
gan waive a benefit intended solely for him, and it 
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would make no difference whether such bensfit is 
ecnferred on him by contract or by ‘statute. And if 
such a. provision made ina statute though for his 


benefit, is also intended for the benefit of or protec-~ 


tion of the interest of others or is based on public 
policy, there can be no scope for the application of 
the principle of waiver. By a sale ofa patni under 
the regulation the auction-purchaser acquires very 
valuable rights, ' In such circumstances then, there 
is no scope for application of the principle of waiver 
in applying s. 14-A of the Bengal Patni Regulaticn, 
Where the zemindars have not admittedly received 
payment of the interest on the arrears from the date 
of sale to the date of deposit, and there is nothing 
on the record to show that they have given up their 
claim to such interest, the simple statement of the 
gemindar’s authorised agent that he had no objection 
to set aside the sale, will not operate as waiver. _ 


C. Rule from an order of the Sub-Judge, 
Jessore, dated September 6, 1935. 

Messrs. Mukherjee and Kshetra Nath 
Chatterjee for Mr. Kshitindra Kumar Mitter, 
for the Petitioner. : . 


Messrs. Panchanon Ghose and Joygopal 
Ghose, for the Opposite Parties. 


Order.—The petitioner before me is the 
auction-purchaser of a pami sold ander 
the provisions ofRegulation VIII of 1819. 
The only question involved in this Rule is 
whether the learned Subordinate Judge, to 
‘whom a reference was made by the Col- 
lector. under s. 14:A, cl. 5, of the Patni 
Regulation, was justified in setting aside 
the sale under the provisions ofs. 14-A of 
the said Regulation. The opposite party 
No. 1 who was the patnidar defaulted in 
paying the patni rent for the year 1341 
B.S. The Mukherjees who are the zamin- 
dars, through their manager, their estate 
being under the charge of the Court of 
Wards, applied to the Collector for sale 
under the Regulation on April 16, 1935. 
In the said application the claim made on 
behalf of the zamindars was laid at 
Rs. 527-15-5 gds. On May 15, 1935, the 
Oollector held the sale and at that sale the 
petitioner purchased the patni. On June 
13, 1935, the defaulting patnidar deposited 
the sum of Rs. 560-15-5 gds. ın the Collec- 
torate for enabling him to set aside the 
sale under the provisions of s. 14-A of the 
said Regulation. The auction-purchaser 
having opposed his prayer the Collector 
made a reference to the learned Sub- 
ordinate Judge. 

It is- admitted. that the deposit made 
by. the defaulting patnidar has fallen 
short by a certain amount, namely the 
amount due on account of interest from 
the date of the sale to the date of deposit. 


Having regard to my decision in the case - 


of Jotindra Mohan Chaudhury v. Bridhi 
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Deyee Bibi (1^, which his since been 
approved by a Division Bench in Civil 
Revision No. 934 of -1934, decided on May 
24, 1935, it is conceded by the opposite 
party No. 1, that the above-mentioned 
shortage in the amount deposited would 
‘ordinarily be fatal to his prayer for setting 
-aside the sale, ‘but it is contended on his 
behalf that as the zamindar has consented 
to the sale being set aside, it should be 
held otherwise. To be more precise, the 
argument is that the deposit required 
under cl. (b) of s. 14-A being intended for 
the benefit of the zamindar it is open to 
the zamindar to waive the requirements 
of the said clause, and as in fact he has 
waived the same by giving his consent to 
the sale being set aside, the Court should 
ignore the deficiency -in the amount de- 
posited. On the application which was 
made on June 13,1935, by the defaulting 
patnidar to the Collector for setting aside, 
an authorized agent of the zamindars.made 
an endorsement to the following effect: 
“I have no objection to the sale being set 
aside. 
zamindars.” 


D. N. Roy Chaudhury, R. A. for. 


The learned Subordinate Judge distin- ` 


guished Jotindra Mohan Chaudhury v. 
Bridhi Deyee Bibi (1), on the ground that 
the zamindar had notin that case “consented 
in writing” to the sale being set aside. 


No doubt in that case the zamindar had . 


not consented in writing, but in this‘Geurt 
his Advocate had in fact said that he’had 


no objection tothe sale being set aside,” 


The learned Subordinate Judge has dealt 
with the case before him in the following 


way. I quote the words: ; 
“It is true that the interest up to date of deposit 
(from the date of sale) has not basen deposited. 


But this amount was required to be paid for pay.” ~ 
Ifthe zamindar says that ``. 
he got the amount either expressly or impliedly, I ., 
think that the non-payment of the amount in Oourt. 
would not matter. If it had been deposited, ‘the: 


ment to the zamindar. 


zamindar would have taken it. If the zaminda% 
says that he has got it, that is enough compliance 
with the provisions of s,1!-A of the Patni Regulo- 
tion. The zamindar by giving his consent to the 
sale baing set aside in substancs that all payments 
required to be made for setting aside of the sale 
have been made.” 

This is the ratio on- which the learned 
Subordinate Judge purporls to make h's 
order by which he has set, aside the gale. 
I do not quite follow the learned Sub- 
ordinate Judge. Whether the receipt of 
payment out of Court by ths zamindar 
from the defaulting patnidar within thirty 
days of the sale of any amount covered by 

(1) 39 C W N516; 163 Ind. Cas. 400 (2);61 C L 

- J 39; 9R C 20. s 
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cl. (b), s. l4-A, wou'd dispense with the 
deposit of the same in the Collectorate is 
& question which need not be considered in 
this case. AllI say for the present is that 
for ihe vonsider:tion of the said question 
the marked difference between that clause 
and sub-s. 1, el. (8), O. XXI, r. 89, Civil 
Procedure Code, will have to be considered. 
But in this case before me there is no 


Allegation or proof that any amount was 


paid by the defaulting painidar to the 
zamindar amicably, i. e. out of Court, 


‘within thirty days of the sale. In such 


circumstances and where the auction- 
purchaser is a stranger, even if the zamin- 
dar were to say expressly that “all pay- 
ments required to be made for the setting 
aside of the sale have been made” the 
Court cr the Collector, as the case may 
be, would not be right in setting aside 
the sale, ifin fact the money deposited 
in the Collectorate or the money paid to 
the zamindar amicably plus the money 
deposited, fall short of the amcunts re- 
quired to be putin under s. 14-A. I am 
here assuming that payment to the zamin- 
dar amicably of the money required to 
be deposited under cl. (b), s. 14-A,is a 
sufficient compliance. The auction-pur- 
chaser had acquired a valuable right by 
his purchase and in my judgment tha 
views of the zamindar on the question of 
law or the question of rights of the auction- 
purchaser—it amounts to that—ought not 
to influence the desision of the Court in 
favour of the defaulting patnidar. 

This leads me tothe question of waiver 
raised before me. As a general rule it is 
no doubt true that a person can waive a 
benefit intended . solely for him, end it 
would make no difference whether such 
benefit is conferred on him by contract 
or by stalute. Jt is equally well setiled 
that if such a provision made in a statute 
though for his benefit, is also intended 
for the benefit of or protecticn of the 
interest of others or is based on public 
policy, there can be no scope for the 
application of the principle of waiver. By 
a sale of a patni under the Regula- 
tion the auction-purchaser acquires very 
valuable rights. Before the introduction 
ofs.14-Ain the Regulation by the recent 
amendment, the rights acquired by -him 
could not have been challenged except in 
the manner provided for in s. 14. Section 
14-A by providing another mode for Setting 
aside a sale has to acertain extent eneroach- 
ed upon the rights which he enjoyed before. 


- That section can be looked at from another 


-point of view also. The limitations pre- 


scribed in that section, e. g., the {ime for 
deposit and the amount also, are intended 
for the protecticn of h's interest: In this 
view of the matter I do hold that there is 
no scope for the application of the principle 
of waiver. On the facis also I hold that 
no case of waiver by the zamindar has 
been established. The zamindar’s authoriz- 
ed agent simply stated that the zaminda7s 
hal no objection to the sale being set 
eside. The zamindars have not admittedly 
received payment of the interest on the 
arrears from the date of sale to the date 
of deposit, and there is nothing on the 
record tc show that they have given up 
their claim to such interest. 

The Rule is accordingly made absolute, 
the order of the learned Subordinate Judge 
is set aside and the sale confirmed. As 
the case is a kard one for opposite party 
NG. 1, I direct the parties to bear their 
respective costs throughout. 

T. Rule made absolute. 





PATNA HIGH COURT 
Appeal frem Appellate Decree No. 179 °. 


or u 
Sertcmber 30, 1936 
ORT, J. 
MOHIT TEWARI—APPELLANT 
versus 
.RAM NARAIN DUBE AND of HEeRs— 
RESfONDENTS 

Landlord and Tenant—Nature of holding in dis- 
prte—Onus is on tenant to show that he holds it 
rent-free—Record of Rights—Inference to be drawn 
from, is a question of fact—Civil Procedure Code 
(4ct V of 1908), s. 100. 

Where the nature of holding is in dispute the 
onus is on the tenant to establish some contract 
entitling him to hold toe land rent-free, Jagdeo 
Narain Singh v. Baldeo Singh (1), referred to. 

The question of the inference to be drawn from 
the Record of Rights is a question of fact and High 
Court cannot interfere with if in second appeal. 
Anup Mahto v. Mita Dusadh (2), followed. 

Appeal frcm a decision of the Subordinate 
Judge, Second Court, Saran, dated July 4, 
1938, reversing that of the Munsif, 
Gopalganj, dated August 25, 1931. 

Messrs. A. K. Roy and S. K. - Roy, for the 
Appellant. : 

Messrs. Pitambar Jha and Hareshwar 
Prasad Sinha, for the Respondents. 

Judgment.—There is no substance in 
this appeal and no question of lew arises. 
But | suppose it is necessary to make 
cne or two observations with regard to the 
ergument advanced by the learned Advocate 
on behalf cf the appellant. 
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The aciion is described .by the trial 
Court as an action for adjudication that 


the disputed holding is not belagan (rent- 


free) but a rent-paying one paying an 
annual rent of Rs. 3-2-9 and thatin the 
alternative a fair and equitable rent be 
fixed for the holding. The cadastral survey 
recorded the holding to be rent-paying. 
ee Tevisional survey recorded it as rent- 
ree. 

It was clear that according to the decision 
in Jagdeo Narain Singh v. Baldeo Singh 
U), the onus was on the tenant to establish 
some contract entitling him to hold the 
land-rent free. But it was argued that the 
Judge in the Court below has erroneously 
placed the onus on the deferdant. In my 
judgment the decision of the Judicial Com- 
mittee has made it perfectly clear that the 
onus ison the tenant-defendant. But the 
point does not arise in this case: for the 
reason that the question of the inference 
to be drawn from the Record of Rights is 
a question of fact as stated in Anup Mahto 
v. Mita Dusadh (2). 

“The question" 
said Sir John Wallis 

“would necessarily depend on inferences to be drawn 
from statements in the khatian, and it is well- 
settled that such inferences are inferences of fact 
with which a High Court cannot interfere in second 
appeal.” 3 

The matter in this case is disposed of 
by this statement of the Judge in the 
Court below: 

“So, the entry in the revisional Record of Rights 
has been rebutted by convincing and conclusive 
evidence”. 


That disposes of the appeal with the 
exception of one point and that is the 
question of limitation. It is argued that 
the action is barred by limitation because 
it was not brought within six years’ of the 
publication of the Record of Rights. This 
is not an action, as I have already indicat- 
ed by my opening observations, for setting 
aride the Record of Rights in an action for 
rent and itis not barred and cannot be 
barred by limitation. i 
The appeal is dismissed with costs. 

Leave to appeal is refused. 

D. Appeal dismissed! 
(1) 491 A 399; 71 Ind. Cas, 984; 3P LT 603;A IR 


"1922 P O 272; 36 O L J 499; 32M LT 1; (1923) M W 


N 361; 2 Pat, 38; 27 O W N 925; 45M LJ 460 (P. C.) 
(2) 61 IA 93 at p. 102; 147 Ind. Cas, 977; A IR 
1934 P O 5: 6 RP O 104; 15 P L T 115; 66 M'L J 298; 
371; 59 0 L J 147; (1934) M W N 363; 39 L 
W 708 @. O). 
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ALLAHABAD HIGH COURT ` 
Criminal Revision Application No, 284 
of 1936 
August 19, 1936 
Tuo, J. 

Pandit BHAGWAN DAS—Aprpticant 
. versus 
EMPEROR—Oppositg Party 

Railways Act (IX of 1890), s 101—Bndangering 
human life by faclure to comply with rules is neces- 
sary for offence—Station master satisfying himself 
that all points were correctly set—Goods train allow- 
ed to pass on loop line—Train going into blind siding 
and collision caused—Station master, held not guilty. 

A station master of a wayside station, after 
receiving an “all right“ eignal allowed a goods 
train to pass over the loop line even though the main 
mainline was clear. On the day in question, before the 
goods train was allowed to run on te the loop line, 
point No,? on this line was not properly adjusted, with 
the result that the train ran into a blind siding and 
collided with two trucks there. Asa result of the 
collision considerable damage was done and the driver 
and certain persons on the goods train sustained 
simple injuries : 

Held, that in allowing the goods train on to the 
loop line the station master did nothing to endanger 
the safety of any person, The loop line was clear, 
and although it was his duty to run the train on 
the main line through the station, the mere ect of 
switching the train onto the loopline did not of 
itself endanger the life of any person either on the 
train or atthe station. The switching of the train 
on to the loop line was not, the proximate cause 
of the accident. Though ascording to the rules 
the station master must be satisfied that the points 
are correctly set before he allows a train on to the 
loop line, it is notthe duty of the station master 
himself to goand examine the points and see for 
himself that they are correctly ses before allowing 
a train to proceed on tothe loop line. He has to 
trust to pointsman, and the practice is to receive a 
signal from the pointsman that the points are all 
correctly set before allowing the train on tothe loop 
line. 

Gr. Rev, App. from an order of the Ses- 
sions Judge, Banda, dated March 21, 1936. 


Dr. K. N. Katju and Mr. Saila. Nath 
Mukerji, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

Order.—Bhagwan Das, station master 
of a wayside station of the E.T. Ry. Co., 
has been convicted unders.101 (a) and 
(b), Railways Act of 1890, and sentenced to 
six months’ simple imprisonment and a 
fine, of Rs. 50.. In default of payment of 
the fine, a further period of one month’s 
simple imprisonment is added. The charge 
against him is that on June 16, 1935 he 
endangered the safety of certain persons 
hy allowing a goods train to run on the 
loop line at a wayside station and by 
failing tosatisfy himself that point No. 2 on 
the loop line was not properly set and by 
failing to have the keysof the point and 
the scotch block in his possession. 
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There is no doubt that Bhagwan Das 
committed abreach of the rulesin allowing 


the goods train to run over the loop line., 


The main line ‘was clear, and in these cir- 
cumstances, according to tke rules, the 
‘goods irain ought to have run through the 
station on the main line. On the day in 
question before the gcods train was allowed 
‘to run on to the loop line point No. 2 on this 
line was not properly adjusted, with the 
result that the train ran into a blind siding 
and collided with two trucks there. As a 
result of the collision considerable damage 
was done and the driver and certain persons 
on the goods train sustained simple in- 
‘juries. It cannot be held, however, that in 
allowing. tlie goods train on to the loop line 
the station master did anything to en- 
danger the safety of any person. The 
‘loop line was clear, and although it was his 
duly to run the train on the main line 
throvgh the . station, the mere act of switch- 
ing ihe train on to the loop line did not of 
itself endanger the life of any person either 
on the train or at the station. The switching 
of the train on to the loop line was not in 
short the proximate cause of the accident. 
The accident resulted from point No. 2 
net being properly set. This point, it 
appears, was set towards the blind siding 
‘and not towards the main line. The only 
question therefore, is was the applicant 
guilty of any act or omiss'on in relation 
to the setting of point No. 2. 

According to the rules the staticn master 
must be satisfied that the points are correct- 
ly set before he allows a train on to the 
loop line.. This of course does not mean 
that it is the duty of the station master him- 
self to go and examine the points and see 
for himself that they are correctly set before 
allowing a train toproceedon to the loop 
line. He has to trust to pointsman, and the 
practice is to receive a signal from the 
pointsman that ihe points are all correctly 
Ae before allowing tte train on to the loop 
ine. 

Now according to the 1ules and regula- 
tioas point No. 1 should be seb first, point 
No. 2 second and pont No. 3 last of all. 
If the station master receives signal from 
the paintsman at point No. 3 that the 
points have been correctly set, then he is 
entitled to direct the lowering of the signals 
and to allow the train to proceed on to the 
‘oop line. Now it is not in dispute that on 
the occasion in question point No. 2 was 
not correctly set. The station master in 
the report’ which he mads immediately 
after the incident and in his evidence 


` BHAGWAN DAB V. EMPEROR (ALL) 


166 16 

Guring thecourse of the trial stated that 
ke did receive a signal. from point No. 3. 
He deposed thathe saw tke white light 
from point No. 3 which according to the 
regulations is the signal which the points- 
man atthat point gives when the points 
have all been set and locked as directed. 
He further stated in the report and in his 
evidence that on emerging on to tke 
siation platform shortly before the goods 
train arrived he did not see-a green light 
hurning at point No. 2. He called to the 
Pointsman Gaya Prasad and asked him 
why the green light was not burning. He 
then saw the green light at point No. 2. 
Fe had also received an “all right” signal 
from points No. land 3. In these circum- 
stances he considered himself at liberty to 
lawer the signals and allow the goods train to 


‘proceed on to the loop line. In the course 


ot his judgment the learned Sessions Judge 
observes:— . 

‘The station master did not see a white light 
at point No. 3 or at point No. 2 end he allowed 
ths signals to be lowered. According to the 
rules he ought not to have been satisfied if hg 
szw or understood to have seen a green light 
from. the disc indicator at point No. 2. He 
ought to have seen two lights, one green from 
ths disc indicator and one. white from the 
Pointsman,” 


Now the station master’s own stalement 
is that he did see both these lights 
b2fore he allowed the train to proceed. 
There is no evidence to show that the 
white light was not visible at point No. 3. 
So far as point No. 2 is concerned, there 
is this in favour of the applicant that the 
Driver of the goods train in his state- 
ment to the Police and in the course of the 
trial alleged that he saw a green light at 
point No. 2. The fireman on the train in 
his statement to the Police stated that there 
‘was agreen light at point No.2. In the 
course of the trial, however, he went back 
upon that statement and stated that he 
didnot seea green light at. point No. 2. 
It appears that the Guard cf the train 
did not seea green light at point No. 2, 
The evidence of the fireman cannot be 
relied upon in view of his statement to 
the Police thathe did see a green light 
at point No. 2. The’ Guard of the train 
stated that he did not see a green light. 
Nagative evidence of this sort. is not as 
important as the positive evidence cf the 
Driver of the train, who certainly was on 
ths look-out and in a better position than 
the Guard to observe, that he did see a 
green light at point No.2. 

The evidence does show that the station 
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master failed to comply with a number 
of the regulations. For this dereliction 
cf duty he has been punished’ by tke 
Railway Company who have reduced his 
salary. So faras the present proceedings 
are concerned, however, before he can be 
held guilty of an offence under s. 101, 
Railways Act, it must be. proved that he 
endangered human life by failure to com- 
ply with the rules and regulations of the 
Railway Company. Now it may be that 
human life was endangered by the goods 
train being allowed on to the loop line 
` ‘before point No. 2 was correctly set. 
Some one was undoubtediy guilty of the 
breach of the regulations. The questicn 
inthe present case is: was it the sta- 
tion master? The evidence shows in my 
judgment that the station. master took 
reasonable steps to satisfy himself that 
all the points were correctly set. 
received signals which entitled him to 
conclude that this was so. If point No. 2 
was not correctly set ihen the fault was 
the fault of the person whose duty it was 
+o set the point and signal to the station 
master that the point had been set. Un- 
doubtedly tke failure to set point No. 2 to- 
wards the main line was the direct cause 
of the accident. 

lt was this’ failure that endangered the 
safety cfthe persons upon the train. If 
the station master is entitled to rely upon 
the signals of his ‘pointsman then quite 
clearly he has been guilty of no offence 
under s. 101, Railways Act, as the points- 
man had signalled the point set. There 
is no doubt in my opinion that it was 
never intended that the station master 
should himself visit the points to see if 
they are correctly set before allowing the 
signal on to the loop line to be lowered. 
In tLe discharge of his duty as station 
master he must rely upon the pointsman 
under Lim wnese actual duty it is to set 
the points according to directions. Upon 
the whole matter I am satisfied that the 
prosecution have failed to prove that by 
his actor omission and by his failure to 
comply with any of the rules and regnla- 
tions, the applicant did anything to endan- 
ger the safety of any. person and that there- 
fore he is nos guilty of an offence under 
s. 101, Railways Act. In the result the ap- 
plication is allowed and the conviction and 
sentence are set aside. Thefine, if paid, 
wil be refunded. The applicant's bail 
bonds are discharged. 

D. Application allowed. 


He. 
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‘CALCUTTA HIGH COURT 
Criminal Revision Petition No. 1015 of 1935 
: March 17, 1935 =g 
JAOK, J. i 
ADITENDRA NATH MITTER AND OTHERS 
—-AccUSED—PatITIonErs 
k . versus 
BHUPATI BHUSAN SEN GUPTA 
—CompLalnant—Opposire Party 

Calcutta Improvement Act (V of 1911), s. 171— 
" Re-erect ", meaning of—Where morethan one person 
join in erecting building eachcan be fined Rs. 500. 

Had the intention of the legislature been to give 
any special meaning to the word “re-erect,” it 
would have been mentioned amongst the definitions 
in s. 2, Calcutta Improvement Act, So that in the 
absence of any definition, the word should be 
interpreted in its ordinary meaning. 

Under s. 171, any person who erects a building 
without sanction is liable toa fine of Rs, 500. So 
that where more than one person join in erecting 
a building, they are each liable to a fine extending 
to Rs, 500 and there is, therefore, nothing illegal 
if the fine imposed on all amounts in allto an 
amount exceeding Rs. 500. 

Messrs. K.N. Basu and Satyendra Nath 
Ghose, for the Petitioners. 

Mr. D. N. Bhattacharji, for the Crown. 

Mr. Satindra Nath Mukherji, for the Op- 
posite Party. 


Order.—This Rule was issued calling 
upon. the Chief Presidency. Magistrate of 
Calcutta as well as upon the Chairman of 
the Calcutta Improvement Trust to show 
cause why the convictions and sentences 
under s. 171, Calcutta Unprovement Act, 


_passed upon the pelitioners should not be 


set aside. The offence complained of was 
that the accused had put up structures in 
premises Nos. 14 to 23, Jackson Lane, 
Calcutta, without the permission of the 


Improvement Trust and without an agree- 


ment as required by s. 63 (8), Improve: 
ment Trust Act. The question is whether 
the accused have infringed the provisions 
of s. 171, which lays down that: 

“Ifany person, withcut the permission of the 
chairman required by s. 63, sub-s. (8) erects, re- 
erects, or adds to any wall (exceeding ten feet in 
height) or building which falls within the street 
aligoment or building- line of & projected public 
street shown jn any plan sanctioned by the Local 
Government under the said section shall be 
punishable.” 


The grounds on which this Rule is sup- 
ported’ are: (1) that there has been no 
re-erection of any, building within the 
street alignment, and (2) that in any case 
there has been no re-construction or re- 


erection according | to the plan Ex, 15, 


which the accused 'submitted. After the 
previous plan had not been accepted, this 
was the plan which was submitted by the 
‘accused as one according to which- he 
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proposed to construct a new building. As 
regards the first point, it -tures on the 
meaning of the word “re-erect.” It is 
claimed by the petitioner that the word 
“re-erect” is to be interpreted according 
to the meaning of that word in the Calcutta 
Municipal Act of 1899. Ins. 3, cl. (39) 
of that Act itis laid down that the ex- 
pression “re-erect’” when used with re- 
ference to a building includes the re- 
construction of a building after more than 
one-half of its cubical extent has been 
taken down or burnt down cr has fallen 
down. It is argued that as the Oalcutta 
Improvement Act of 1911 is a subsequent 
Act, and since the Improvement Trust and 
the Calcutta Corporation were working 
hand in hand, the same meaning should 
be attributed tothe word by the Improve- 
ment Act as that put upon it-in the 
Municipal Act. On the other hand, it is 
pointed out that there is no definition of 
the word “re-erect” in the Improvement Act 
but ins. 9 itis stated that certain expres- 
sions, namely, drain, public street and 
street alignment, have the same meaning 
as in certain clauses of s. 3, Calcutta 
Municipal Act, the inference being that 
had tLe intention been to give any special 
meaning tothe word “rc-erect, it would 
- have been mentioned amongst the detni- 
{ions in s. 2, Improvement Act, and that 
otherwise the meaning should be the 
ordinary meaning of the word, and that 
it was for the Court to decide wheiher in 
fact what had been done amounted to re- 
erection. I think there is considerable 
force in this argument. 

In the absence of any definition of the 
word “‘re-erect,” Ithink it should have its 
ordinary meaning. Otherwise there was 
no reason, if it was intended that ‘‘re- 
erect” should be used in any other meaning 
than its ordinary meaning, why it should 
not have been defined in the Act itself. 
If then, itis used in its ordinary meaning 
the nding of the Presidency Magistrate 
is that there has been re-erection in this 
case and the judgment skows that there 
has in fact been a considerable amount 
of re-erection, though it is admitted by the 
opposite party that ifthe meaning of re- 
erection in the present case coincided with 
the definition of the word as given in the 
Municipal Act, the work done would not 
amount tore-erection. In this view of the 
matter, the first contention of the petitioners 
fails. Then as regards the second conten- 
tion, the charge is constructing structures in 

premises Ncs. 14 to 23, Jackson Lane, 
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without the permission of the Improvem2nt 
Trust. It was not construction according 
to one plan or the other, and if it is found 
that the accused actually constructed stru- 
ctures on the premises in question, they 
come under the Act since it appears that 
no sanction was given to the erection of 
env structure on the premises whether 
according to one plan or the other. The 
Petitioner has pointed out that according to 
the evidence, no construction has been 
made according to the plan, Ex. 15. But 
it cannot be said, in view of the findings, 
that there has been no re-erection. It was 
open to the petitioner to contend before 


the Presidency Magistrate that what had 


been actually done did not amount to re- 
erection. Butin view of the findings that 
in fact there was re-erection of the buildirg 
this contention must also fail. 


Another ground that the petitioners urge 
is that the sentence is much too severe. 
In this connecticn’ itis argued that under 
8. 171 the fine may extend to Rs. 500 
whereas inthis case the fines imposed cn 
the five petitioners will amount in all to 
therefore it is illegal. 
Under s. 171 any person who erects a build- 
ing without sanction is liable to a fine of 
Rs. 500. So that where more than one per- 
son joined in erecting a building, they 
are cleariy each liable tc a fine extending 
to Rs. £00. There is, therefore, nothing 
illegal in the amount ofthe fine. On the 
other hand, it has been pointed out that 
these proceedings have been pending for 
about a year and in view of the conduct of 
the petitioners, the tine is not too severe. 
Considering the fact that the petitioners 
have no doubt been able to utilize these 
buildings erected without sanction for the 
period of a year, I see no reason to interfere 
with the decision of the Presidency Magis- 
trate who is ina better position to assess 
ihe amount of the fine than this Court 
sitting inggvision. The Rule-is accordingly 
discharged. 


D. Rul? discharged. 


- 1937 


Mm NAGPUR HIGH COURT 
‘Civil Revision Application No. 115 of 1935 
; August 19, 1938 
Ponica<. J, 
RISHABKU MAR - APPLICANT 
: versus a i 
BHOLAYSINGH AND ANOTAER— 
OPPOSITE PARTIES 
C. P. Debt Conciliation Act (II of 1933), s. 15 
(3)—“Sues forthe recovery of a debt”, includes case 
of suit instituted before registration of the agree- 
ment. : 
The word ‘sues’ in s. 15 (3), C. P. Debt Concilia- 
tion Act is not equivalent to the words ‘commencas 
a suit.’ The words “sues for the recovery of a debt” 
include the prosecution ofa suit for the recovery 
of a debt, eren ifthe suit was instituted before re- 
gistration of the agreement.. 


App. for revision of the decree of the Court 
of the Judge, Small Causes, Khurai, dated 
November 27, 1934, in O. S. No. 1018 of 
1934. - . 


Mr. A. V. Khare, for the Applicant. 


Order.—The defendants applied to the 
Debt Conciliation Board to efect a settle- 
ment between him and his creditors, and on 
September 11, 1934,the Board effected a 
settlement between him and most of his 
creditors which was duly registered under 
s. 12(2) of the Act, Meanwhile on Sep- 
tember 8, 1934, the plaintitf, who had re- 
fused to agree to the retllement, Aled the 
present suit to recover the debt due to 
him The Small Cause Court has held that 
under s. 15 (3) of the Act the decree in this 
suit shall not be executed until all amounts 
recorded as payable under the’ agreement 
have been paid or such agreement has ceas- 
ed to subsist. 

Section 15 (3) 1uns as follows:-— 

“Where, after the registration of an agreement 
„under sub-s. (2) of s. 12, any unsecured creditor 
sues for the recovery of a debt, other than a debt 
iacurred subsequent to such agreement, in respect 
of which a certificate has been granted under 
sub-s, (1)......... any decree passed in such suit..... 
shall not be executed until all amounts recorded as 
payable under such agreement have been paid or 
such agreement has ceased to subsist.” 


The question is whether the word “sues” 
means merely the institution of a suit 
for whether it also includes the prose- 
eution of a suit. In’my opinion the 
word “sues” is not equivalent to the words 
“commences a suit.” In Stroud's Judicial 
Dictionary, Vol. IH, 2nd edition, at page 
1971 authority is cited for the view that 
the words “tosue” not only signify to 
“prosecute” but also ‘to defend’ or to do 
something which the law requires for Lhe 
better prosecution or defence of the cause. 


-, BRIJ KISHORB v. LACHMI NATE (OUDH) 


revision is dismissed with costs. 
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` [hold that the words “sues for the re- 


‘covery of a debt” include the prosecution 
of a suit- for the recovery of a debt, even 
if the suit was instituted before registra- 
tion of the agreement. | 

The decision of all Small Cause Court 
is, therefore, correct, and the application for 


N. Application dismissed. 


OUDH CHIEF COURT 


Civil Revision Application No. 103 of 1935 


December 1, 1936 
Srivastava, A. C. J. AND ZtA-UL-Hasan, J. 


BRIJ KISHORE AND ANOTIER-—-PLAINTIFRS— 


APPLICANTS 
versus 


‘LACHMINATH AND ctazes-—Derenpants 


—OPpposiTe PARTIES. 

Civil Procedure Code (Act V of 1808), O. XLVII, 
r. 2—" Apparent onthe face of the decree,” meaning 
of--Judge awarding interest though not claimed by 
defendant—Review application before successor of 
the Judge who passed the decree—Competency of— 
Error held not to be apparent on the face of decree. 

The words in O. XLVII, r. 2, Civil Procedure 
Code, “apparent on the face of the decree," means 
that an application for review based on an error 
apparent onthe face of the decrees can be presented 
to the succassor of the Judge who passed the decree 
but one based on anerror apparent on the face of 
the 1ecord, but not on the face of the decree, can 
only be made tothe Judge who passed the decree. 

Where it was an error on the pait of the Judge 
to allow interest on a certain sum without its being 
claimed by the defendants and this error would 
appearfrom a perusal of the written statement of 
the defendants : 

Held, that this was not an error which would be 
said to beapparent on the face of the decree. 


C. R App. against the order of the Munsif, 
North Hardoi, dated July 22, 1935, 


Mr. K. P. Misra, for the Applicants. 


Mr. K. N. Tandon, for Opposite Parties 
Nis. 1 and 2. 


Judgment.—This is an application in 
revision against un order of the learned 
Munsif of North Hardoi dismissing in part 
an application of the applicants for review 
of a judgment. 

The facts’ of the case are as follows:— 

On August 10, 1893, Jarwan, predecessor- 
in-interest of the applicants executed a 
deed of. simple mortgage for Rs. 800 in 
favour of Badri Prasad, predecessor-in- 
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interes; of the opposite parties. It was 
stipulated in the deed that interest would 
be paid every year inthe month of Jeth 
and in case of default interest, would 
run on the unpaid interest alsoand further 
that if at the end of six years the pro- 
perty ba not redeemed, the mortgagee 
would be entitled either to recover the 
amount due to him by suit or take posses- 
sion of the mortgaged property (and 
appropriate profits of half of the property) 
towards interest. On May 5, 1893, there 
was an agreement between the mortgagor 
and the mortgagee by which the mortgagee 
was put into possession of the mortgaged 
property in lieu cf the principal sum of 
Rs, 800 and Rs. 135 which had accrued 
due on account of interest upto that time. 
In 1934 the present applicants brought a 
suit for redemption of the mortgage against 
the opposite parties and it was decreed in 
the following terms: 

“The suit of the plaintiffs is decreed for redemp- 
tion on payment of Rs. 800 and Rs. 135 plus interest 
on Rs, 135 at the rate stipulated inthe deed from 


the date of possession of the mortgaged property 
till the date of suit.” 


An application for review of judgment 
was brought by the plaintiffs-applicants 
on three grounds, with two of which we 
are not concerned. On one of these 
grounds the learned Munsif amended the 
decree. The ground on which their ap- 
plication was rejected by him was that 
the defendants-mortgagees were not en- 
titled to. interest on Rs. 135, the amount 
of interest due from the date of the mort- 
gage upto the date of the agreement, 
Ex. A-10. The learned Munsif said that 
his predecessor-in-office who had tried and 
decided the suit had allowed interest on 
Rs. 135 and thatit seemed to him to Le 
warranted by the terms of the mortgage- 
deed. It is against the order rejecting the 
applicants’ application about the interest on 
Rs. 135 that the present application for revi- 
sion has been brought, 

Our attention was invited by the learned 
Counsel for the opposite parties to the fact 
that the application for review was pre- 
sented not to the officer who passed the 
decree but to his successor and it was con- 
tended that under O. XLVII, r.2 of the 
Code of Civil Procedure, the application 
for review was incompetent. We are of 
opinion that this argument must prevail. 


According to O. XLVII, r. 2, an applica- - 


tion for review of a decree or order upon 
any ground other than the discovery of 
new and important matter or evidence of 
the existence ofa clerical or arithmetical 
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mistake or error apparent on the face of 
the decree could only be made to the Judge 
who passed the decree but the present 
application is not based on any of the 
grounds enumerated in O. XCVII, r. 2. It 
was contended that as the. deferdants to 
the snit did not themselves claim any 
interest on the sum of Rs. 135, the trial 
Judge was wrong in awarding interest 
on that amount to ths defendants and 
that this error was apparent on the face 
of the record; but unlike r. 1 of O. XLVII, 
the words in r. 2 are “apparent on the 
face of the decree”. This means that an 
application for review based onan errcr 
apparent on the face of the decree can be 
presented to the successor of the Judge 
who passed the decree, but one based on 
an error apparent onthe face of the re- 
cord, but notonthe face of the decree, 


ean only be made to the Judge who passed 


the decree. In tke present case it might 
be said that it was an error on the part of 
the Judge to allow interest on Rs. 135, 
without its being claimed by the defend- 
ants and that this error would appear 
from a perusal of the written statement 
of the defendants but this is not an error 
which can be said to be apparent on the 
face of tle decree. i 

We uphold the objection of the opposite 
parties and reject this application, with 
ecsts. 


Appeal allowed. 


martana 


CALCUTTA HIGH COURT | 
Civil Appeal No. 1817 of 1933 
December 5, 1935 
R. C. Mirrer, J. 
Rai KIRAN CHANDRA ROY BAHADUR 
AND OTHERS—APPELLANTS 
vETSUSs 
TARAK NATH GANGOPADHYAY 
AND OTHERS—-RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), s. 111l-A~— 
Declaratory suit for plaintiff's status as Kaimi 
Mokarrari mourasidar and that entry in Record of 
Rights, recording them as korfas, is wrong-—Whether 
barred by s. 11l-A~—Cause of action—Evidence— 
Document, recital in, regarding boundaries—Admis- 
sibility against ons of the executants—Bengal Cess 
Act (IX of 1850), s. 95--Cess return, if can be used 
against persons filing them. 

If there isan entry adverse to the plaintiff, he is 
not bound to institute a suit for declaration that the 
entry is wrong. He can wait, and when an invasion 
on his rights ismade onthe basisof the entry, he 
can come and sue for a declaration of his title on 
ths ground that the record is wrong, and the suit 
is in time if brought within six years of the 
threatened invasion, But he can also make the 
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entry in the Record of Rightsas the basis of his 
cause of action on the ground that the said entry has 
cast a cloud upen his title. One of the purposes of 
a suit for declaration is the removal of the cloud. 
If he makes the said entry as his cause of action, he 
has to institute the suit within sixycais from the 
date of the final publication of the Record of Rights 
and not from the date of the certificate of the final 
Publication. Keshab Chandra Banerjee Bahadur v. 
Madan Mohan Poddar (1), followed. ; 

A suit for a declaration that the plaintiffs have the 
status of kaimi mokarrari mourasidars in respect of 
certain land, and that the entiy in the Record of 
Hights recording them as korfas is ` wrong, is one 
for declaration of the plaintiff's title and is not bar- 
red by s. 111-4, Bengal Tenancy Act. And where it 
is found that the Record of Rights records the status 
of the plaintifis as korfas, it cast a cloud upon the 
plaintifis’ title und the plaint, therefore, discloses a 
cause of action. Nagendra Kishore Roy Choudhury 
E Brojendra Kishore Roy Chowdury (2), distingui- 
shed. 

The statement as regards boundaries of certain 
land made in kabuliyat is admissible in evidence 
against one of the parties, it not being a case of 
recital of bcundaries in a third party document. [p. 
462, col: 2.) 

A cess return which can be used against persons 
filing them under s. 95, Bengal Cess Act, can be 
used against the heirs of the persons filing thcm. 
lf they are admissible in evidence for one purpose, 
then the cess 1eturns will be admissible for all pur- 
poses on the principle that “the evidence, if acmis- 
sible, is acmissible as evidence for all purposes.” 
Higham v. Ridgway (4), relied on. 


C.A. against the decree of the Sub- 
Judge, Jesscre, dated April 10, 1933. 

Messrs. Hemendra Chandra Sen ard 
roe Nath Basu (Sr.), for the Appel- 
ants. f i 


Dr. Mukherji, Messrs. Biswa Nath Naskar 
and Ramendra Mohan Mazumdar, for ihe 
Deputy Registrar, for the Respondents. 

Judgment.—The subject-matter of the 
suit out of which this appeal -arises are 
settlement plots Nos. "58 and 63. In the 
Record of Rights published in 1922 the 
Narail Babus, whe are the appellants before 
me, and thecontesting defendants in the 
lower Court are recorded as proprietors. 
There isa further entry in ihe settlement 
record that defendants Nos. 1 and 2 are 
occupancy ratyats under the Narail Babus 
and that the plaintiffs are korfa raiyats 
under defendants Nos. 1 and z. On Decem- 


ber- 23, 1927, certain persons, whom I- 


may call the Chakraburttiés, as plaintiffs 
instiuted the suit out of which this appeal 
arises. Inthe plaint they stated that the 
Báid two p.ots were their niskar brahmatter 


lands, that defendants Nos. 1. and 2 are’ E | vv f 
' plaint,in my opinion, discloses a cause of 


tenure-hclders under them and tke plaintiffs 
are under-tenure-holders under defendants 
Nos. 1 and 2, 


the mal lands of the Narail Babus had 


KIRAN .GHANDRA ROY v. Tarai Natu ` (CAL) 


They further stated that the ` 
settlement record in rendering the lands as ` 
"801; 62 O 869761 OL J.519,8R O 400. 
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cast a cloud: upon their title and for that 
purpose they wanted a declaration cf litle 
and confirmation of possession through 
their tenants. In the suit, as originally filed, 
the present plaintiffs were pro forma de- 
fendants. Later on the Chakraburtties filed 
an application in Court to withdraw from 
the suit.on the ground that they were sa- 
tisfied that the said two plots were not 
their niskar brahmatter, but they were 
the mal lands of the Narail Babus. On that 
the present plaintiffs, who were then pro 
forma defendants, made an application for 
their transfer to the category of plaintifis. 
They stated that the lands in suit’ ap- 
pertained to the.niskar of the Chakraburt- 
ties, that defendants Nos. 1 and 2 were 
permanent tenure-holders under the Chak- 
raburtiies and they are also permanent un- 
der-tenure-holders under defendants Ncs. 1 
and 2, and thatthe entry in the Record of 
Rights which hed recorded them as kurfas 
was wiong. They wanted a declaraticn of 
their title as kaimi under-tenure-kclders 
in respect ofthe lends. The Court passed 
an order by which they were -transferred 
tothe calegcry of plaintiffs and Chakra- 
burtties were transferred tothe category of 
pro forma defendants being made pro 
forma defendanis Nos. 15 to 25 and the 
allegations made inthe application for the 
transfer were ordered to be made part of 
the plaint by way of amendment. The 
plaint was corrected but all the said alle- 
gations were not embodied. After that the 
suit proceeded and both the Courts granted 
a decree in favour of the present plaintiffs. 
A point was raised that so far as the present 
plaintifis were concerned, the plaint dis- 
closed no cause of action. That point was 
Considered by the learned Subordinate 
Judge who held that -the suit was main-. 
tainable at the instance of the present 
plaintiffs and the plaint disclcsed a cause 
of action. In my judgments. 111-A, Ben- 
gal Tenancy Act,is no bar to thesuit, inas- 
much asthe suit isone for declaration of 
plaintiffs’ title. The plaintifis claim in the 
plaint thatthey have the status of kaimi 
mukarari mourasidars, a status higher than 
thal recorded in the settlement-record. f 
The decision in the case in Keshab Chane ` 
dra Banerjee Bahadur v. Madan Mohan 
Poddar (1), delivered by. Mukerjee, J., fully 
supporis the view which Iam taking. The 


action. The Record of Rights having 1e- - 
corded the status of the present -plaintiffs 


(1) 40C WN 22; 160 Ind, Cas. 96; A I R 1935 Cal, 


roe 
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as korfas had certainly casta cloud upon 
the plaintiffs’ title. The case in Nagendra 
Kishore Roy Chowdhury v. Brojendra Ki- 
shore Roy Chowdhury (2), hes been cited 
before me by Mr. Sen appearing on behalf 
of the appellants forthe purpose of sup- 
porting his contention that if a plaintiff 
simply states that the Record of Rights is 
incorrect and by reason of that great ob- 
stacles in the matter of exercising plaintiff's 
possession willarise in future, the plaint 
does not disclose any cause of action. In 
that case, however, the Record of Rights 
was prepared more than six years before the 
suit and the allegations in the plaint were 
that great obstacles will arise in future. A 
Division Bench of this Court said that the 
plaint did not disclose any cause of action, 
and if the entryin the settlement record 
be taken as furnishing the cause of action in 
the suit, it would be aserjous question as 
to whether the suit was not then- barred 
by limitation. In that case, however, the 
earlier cases decided by this Court were 
not cited. AsT read the law, the position 
seems to be this: that if thereis an entry 
adverse to the plaintiff Fe is not bound to 
institute a suit for declaration that the 
entry is wrong. He can wait, and when an 
invasion on his rights is made on the basis 
of the entry he ean ċome and sue for a 
declaration of his title on the ground that 
the record is wrong, and the suit is in 
time if brought within six years of tke 


threatened invasion. But he can also make. 


the entry in the Record of Rights as the 


basis of his cause of action on the ground | 


that the said entry has cast a cloud upon 
his title. One ofthe purposes of a suit for 


declaration is the removal of the cloud. If. 
cause of . 


he makes the said entry as his 
action he has to institute the suit within 
six years from the date of the final publica- 
tion of the Record of Rights and not from the 


date of the certificate of the final publication. , 


In Keshab Chandra Banerjee Bahadur v. 


Madan Mohan Poddar (1), that position is. 
cases . 


clearly indicated anda number of 
beginning from the case in Rajani Nath 
v. Manaram Mondal (3), is noticed in tke 
judgment. 


been recorded as korfa raiyats gives them 
a cause cf action for this suit. Their case 
is that the entry is wrong, as, according to 
tlem, their statuts is that of mourasi 


Ca} 842: 56 O L J 316; Ind. Rul. (1982) Cal, 650, 
i Wow N 823; 53 Ind, Cas, 968; A TR 1919 Oal. 
si | 
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In my judgment, therefore, the | 
very fact that the present plaintiffs have . 
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mokararidars. For these reasons I hold 
tLatihe plaint did disclose a cause of 
action, even after the Chakrahurtties had 
been transferred to ihe category of pro | 
forma defendants. This disposes of the 
main point argied lefore me. 

On the mcrits Mr. Sen urges-that the find- 
ings of the learned Subordinate Jndge are ` 
vitiated inasmuch as he relied upon inad- - 
missible evidence forthe purpose of sup- 
porting his argument; he says that the 
kubuliyat executed by Abhoy is inadmis- 
sible in evidence as also the cess returns 
which have been filed by the predecessors 
of the Chakraburtties, namely pro forma 
defendants Nos. 15 to 25. In so far as tke 
said kabuliyat is concerned, itisa kabuliyat 
given by Abhoy in favour of Narail Babus 
in respect of some mal lands. The Narail 
Babus accepted ihe kabuliyat. In tke 
southern boundary is given the land of 
Bhawani Prosad Chakrabur'y, that is to 
say, the niskar brahmatter land of ike 
Chakraburtties. The plaintiffs identified 
Abhoy's land tc be the northern boundary 
of the lands in suit. Having regerd to these 
facis, I do not see why the statement mzde 
in th:t kabuliyat should not be admissible 
in evidence against the Narail Babus. It 
is not a case of recital of boundaries in a ` 
third party document. : 

Regarding the cess returns, the position. 
is this: in them the lands in suit are. de-. 
scribed as niskar lands. It is eda.itted 
that the predecessors of the Chakrabutties 
had niskar lands somewhere in the same. 
village and the question is as to the identity 
of the said lands. Mr. Sen says that under 
the provisions of s. 95 of the Cess Act,. 
these cess returns could not- be used in 
evidence. He saysthat a person who files a 
cess return cannot use the statement made 
therein in his favour and the same disability- 
attaches to his heirs and legal representa-- 
lives of the person actually filing the same 
and also to persons who claim derivative | 
title either by sale or lease from the persons ` 
filing the returns.’ It seems to me that there - 
is great force in this urguinent, but it is; 
not necessary formeto decide that point. 
having regard to certain circumstances. 
present inthis case which I dm going to. 
recite just now. In the application for with- , 
drawing the suit the Chakraburtties stated - 


, thatthe lands were’ not niskarlands and. 


tLat they were satisfied to that extent after | 


_tke filing of the suit. In fact this- - 
(2) 36 C W_N 783, 139 Ind. Oas. 759; ATR 1932 ` lech th ee a 


reason which they gave for abandoning the | 
suit. The present plaintifis thereafter filed ; 
these cess returns and they wanted ta 
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show that the statement of the Obakraburt- 
ties wos false, and the. position they had 
taken at the time when they were {ransferred 
to the category of ihe plaintiff was a position 
which could not be maintained by them 
having regard tothe admissions made in 
the cess returns. In my view the cess re- 
turns could be used for the said purpose, 
because of the express provisions of s. 93 
of the Cess Act which says that a cess re- 
turn can be used against the perscn filing 
it. Ifthey can be used againt the person 
filing them certainly they can be used 
against the heirs of the persons filing them. 
Ifthey are admissible inevidence for one 
purpose, then according to the principles 
- laid down in Highom v. Ridgway (4), (the 
eame case appears in Campbell's Leading 
Cases, Vol. 11, p. 266), the cess returns will 
be admissible for all purposes. In fact that 
is how Best in his book on Evidence takes 


the ecope of Higham v. Ridgway (4), to be.’ 


At p. 423, Edn. 12, the learned author says 
this: “the evidence, if admissible, is admis- 
sible as evidence for all purposes.” In this 
_view of the matter I do hold that the cess 
returns had been properly admitted in 
evidence, and the contention of Mr. Sen 
must be overruled. 

The result isthat this appeal must be 
dismissed with ccats. 


The prayer for leave to appeal under 


s. 15, Letters Patent is refused. 
D. f Appeal dismissed. 
(1) 2SM L C 284. : A 
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PATNA HIGH COURT 
ANA Full Bench. ` 
Oivil Revision Petition No. 350 of 1935. 
October 12, 1936 
Courtney-TERRELL, O. J., FAZL ALI AND 
, JAMES, JJ. l 
’ SUNDER PRASAD SINGH-—PETITIONER 
VETSUE - 
DEODHARI SINGH AND OTHERS— 
OPrpcsite PARTIES ` . 
Civil Procedure Code (Act V of 1908), O0. XXI, rr. 
58, 63, 100—Money decree-holder bringing mortgaged 
property to sale—Objection by mortgagee under r, 58 
—Mere equity of redemption is brought to sale—Ap- 
plicability of r. 63—Mortgagee's objection dismissed 


for defauli—Recourse “to r. 63 not taken—Whether. 


claim can te pressed under r. 100. : 

Under a money decree the judgment-creditor can 
merely sell the right, title and interest of the judg- 
ment-debter in the property to be sold. What is eold 
in the case of mortgaged prozerty is the equity of 
redemption. The rights of the mortgagee, if any, 


can merely be asserted by virtue of his mortgagee 


tights and the threatened sale by the judgment- 


cieditor cannot affect. his rights even ifhe be the- 


mortgagee in pcssession, 


SUNDER PRASAD SINGH v. DEODHARI sinea (PAT) 
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Where a mortgagee in possession brought a claim 
under O. XXI, r. 5t, Civil Procedure Cude, in respect 
of his mortgagee rights objecting to the sale of the 
property, but it was dismissed for default and he 
did not take recourse to O. XXI, r. 63, but put his 
claim under O. XXI, r. 100: ' 

Held, that O. XXI, r. 58, being inapplicable, O. XXI, 
r. 63, hadalso no application; the mortgagee was 
merely claiming in respect of his moitgage rights 
which were not threatened and the judement-c.edi- 
tor could merely claim in rerpect of the right to } ut 
up for sele the equity of redemption, that is to say, 
they were not fighting about the same propeity at all 
and there could, inthe circumstances, be no decision 
which could be made the subject of litigation under 
O. XXI, r. 63. 

Held, further, that the only remedy properly left to 
the mortgagee was to press hisclaim under O. XXI, 
r. 100. Biswanath v. Lingarai (1) and Abdul Kadir 
Sahib v. U.T.M. Somasundaram Chettiar (2), relied on. 

Messrs. S. N. Rai and A. D, Sinha, for 
the Petitioner. f 

Messrs. B. C. De, D. L. Nandkeolyar and 


` Balaram Kumar Sinha, fcr the Opposite 


Parties. 


Courtney-Terrell, ©. J—This cece 


‘ecmes before the Fuil Bench on a reference 


by two iearned Judges cf this Court to 
whom asa Benchthe case had been refer- 
red when the matter first came before a 
Single Judge of ihis Court sitting in civil 
revision. Tne facis which have given rise 
tothe discussion which has ceme before us 
for solution are simple. 

In 1932, the petitioner brought a mort- 
gage suit against defendants Nos. 2 to 7. 
Before a decree was granted, that is to say,, 
on April 3, 1933, the defendants mortgaged 
certain oftheir property to the opposite: 
party Na 1. On June 19, 1933, the petitioner’ 
got his money decree and proceeded to’ 
execute it by tke sale. of ihe property which’ 
-had been morigaged. The opposite party- 
No. 1 under O. XXI, r. 58, Civil Procedure’ 
Code, instituted a claim case. That claim 
case was on April 27 dismissed for default; 
but it is obvious that the claim case even 
ifit had been heard on the merits must 
necessarily have been dismissed because in. 
the circumstances O. XXI, r. 58, had no ap- 
plication whatever to the facts. Under n` 
money decree the judgment-creditor could 
merely sell the right, title and interest of 
the judgment-debtor. in the property to be 
sold, that is to say, allhe could do would be: 
to put upfor sale the equity of redemption. 


-The rights of the mortgagee, if any, could 


merely be asserted by virtueofhis mort- 
gagee tights and the threatened sale by the 
Judgment-creditor could not affect his rights 
even if he were the mortgagee in pessession ` 
because: if O. XXI, r.54, be examined, ir 
will ‘beseen that the effect of the- altache: 
ment was merely to prohibit the judgments 
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debtor from transferring or charging the 
property in any way and the only thing which 
could be transferred cr charged was the 
‘equity of redemption in the mortgag>. Ac- 
cordingly O. XXI, r. 58, being inapplicable 
to the circumstances of the case, O. XXI, 
r. 63, has also no application, and could nat 
be used by the mortgagee. Order XXI, r. 63, 
enables a person whose claim has been dis- 
missed under O. XXI, r. 58, to sue in order 
that he may have his rights determined, 
that is to say, ifthe claimant and the judg- 
ment-creditor are in conflict as to the rights 
in a certain property, and if a decision has 
been given on the merits in the claim 
case, should the party who loses the claim 
case desire to push his claim further, 
must kave resorttoa suit for that purpose. 
In this case the mortgagee was merely’ 
claiming in respect of his mortgage rights 
which were not threatened and the judgment- 
creditor -could merely claimin respect of- 
the right to put up for sale the equity of 
redemption thatis tosay they were not 
fighting about the same property at all and 
there could in the circumstances be no 
decision which could be made the subject 
of litigation under O. XXI, r. 63. 


The next stage in the proceedings was 
that on October 1,.1934, the property, that 
is to say, the equity of redemption, being 
the right, title and interest of the judgment-, 
debtor, was putup forsale and purchased 
by the decree-holder himself and on March. 
8, 1935, the decree-holder obtained delivery 
of possession. The mortgagee tken had 
resort to O. XXI, r. 100, that is to say, he 
said: “I, being dispossessed by the decree- 
holder am entitled to have the -merits of 
my claim heard under that rule.” The ob- 
jection wastaken by the decree-holder- 
purchaser that whereas the mortgagee kad 
already taken proceedings under O. XXI, 
r. 58, and whereas the claim. by the mort- 
gagee had been dismissed by default, the 
mortgagee not having: had recourse to 
O. XXI, r. 63, that is to say, not having 


brought a suit as contemplated by that rule, . 
he could notnow be heard to press his claim- 


for possession under O. XXL r. 100. To put 
it at its best this is but an exceedingly 
technical plea, and moreover, it is wrong cn 
the merits. Order XXI; r. 58, had ne appli- 


cation; O. XXI, r. 63 had, therefore, no ap- - 


plication whatever, and in that case the only 
remedy properly left tothe mortgagee was 
to press his claim under O. XXI, r. 100. 
This has always been the view of this Court 
and it was so decided in Biswanath v, Lin- 


U. 
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garai (D). Thelearned Judges who refer- 
ed this case had some doubt as to whether 
the reasoning ofthe decision in that case 
was correct; but,in my view ib was correct 
and the Fall Bench decision of the Madras 
High Court in Abdul Kadir Sahib v. U. T. 
AI. Somasundaram Chettiar (2), indirectly 
supports this view. It is sufficient to say 
that the abortive proceedings under O. XXI, 
r. 58, did not bar tie subsequent proceed- 
ings by the mortgagee under O. XXI, r. 63, 
and that the case I have referred to in 
Biswanath v. Lingarai (1), was correctly 
decided. The  judgment-creditor must, 
therefore, pay the costs throughout. 

Fazi Ali, J.—I agree. ' 

James, J.—I agree.” 


D. ~ Order accordingly. 


we 1 Pat. 139; 70 Ind. Cas. 306; A IR 1922 Pat, 


(2) 45 M £27; 70 Ind. Cas. 648; AIR 1923 Mad, 76; 
43 ML J 467; 16 L W 485; 81M LT 441, 3 


CALCUTTA HIGH COURT - 
Letters Patent Appeal No. 39 of 1£35 
March 19, 1936 | 
Guaa AND BARTLEY, JJ. i 
SRIPATI CHANDRA DE AND OTAERS— 
PLAINTIFFS—APPBLLANTS i o 


i versus A 
KAILASH CHANDRA JANA—DEFENDANT : 
—RESPONDENT 

Bengal Tenancy Act (VIII of 1885), s. 30—Amend- 
ing Act IV of 1928, whether retrospective in effect— 
Tenancy created before- amendment and not holding 
—Landlords, if can sue for enhancement of rent— 
Interpretation of Statutes—Retrospective effect— 


Vested rights under existing law taken away or im- 


posed—Statute, if retrospective in‘effect. 

Where the tenancy in question comprises 13 
parcels of land and fraction of three other parcels, 
it isnot a holding under the Bengal Tenancy Act, 
before the definition of holding was amended by the 
Bengal Tenancy Amendment Act IV of 1928, Sec- 
tion 30, Bengal Tenancy Act,- cannot be combined 
with the definition of holding as amended, so as to ` 
give the landlord-the right tosue for enhancement 
of rent in respect of a tenancy created before Act 
IV of 1928 came into force. The Amending Act cannot 
be given.a retrospective effect. 

Every statute which takes away or imposes vest- 
ed rights acquired under existing laws, creates new’ 
obligations or imposes new duties or attaches new 
disabilities, must be presumed, not to have retros« 
pective operation. : f 

L. P. A. against the jadgment of Mr, Jus- 
tice R. C., Mitter, dated July 10, 1935,. re- 
ported as 166 Ind. Cas. 448. : 

Messrs. Sarat Chandra Jana and Saroj 
Kumar Maiti, for the Appellants. 

‘Messrs. Satindra Nath Mukerjee and 


Amiya Prosad Moitra, for the Respondent 
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Judgment.—The plaintiffs in the sut in 
which ihis appeal under s. 15, Letters 
Patent, directed against a decision of our 
learned brother R. C. Mitter, J., has arisen, 
claimed enhancement of rent under s. 30 
(b), Bengal Tenancy Act, in addition to 
the claim for rent with cesses, and the 
question for consideration now before us 
relates to the right of the plaintiffs to claim 
enhancement in the manner mentioned in 
their plaint. The tenancy in question com- 
prised 13 parcels of land and fraction of 
three other parcels; and it was not, there- 
fore, a holding under the Bengal Tenancy 
Act, before the definition of holding was 
amended by the Bengal Tenancy Amend- 
ment Act IV of 1928. Thedefence of the 
tenant defendantinthe suit was that the 
definition of holding as amended in the 
year 1928 had no retrospective effect, and 
‘as such the plaintiffs as landlords had no 
right toapply for enhancement of rent 
under s. 30 (b), Bengal Tenancy Act. 

The Court of first instance came to the 
conclusion that no vested right’ of the de- 
fendant was affected by the amendment of 
the definition of holding; the defendant was 
an occupancy raiyat under the old law, and 
he was so now. According to the Munsif, 
there was a technical flaw to the enhance- 
ment of his rent under s. 20, because of 
something in the nature of a defect or 
otherwise in the definition of the word ‘nold- 
ing’ under the old law, andthat has now 

‘been removed. On appeal, the Court of 
Appeal below differed from the view taken 
by the Munsif as.mentioned above; and the 
Subordinate Judge in the lower Appellate 
Court, held that the holding in question 
was not a holding within themeaning of the 
old Bengal Tenancy Act,- and. as sub-s. 30 
(b) had no application. ` The change in the 
definition of holding could not legally take 
away avested right in the absence of any 
clear provision in the statute. It was ac- 
cordingly held by the lower Appellate Court 
that therent of- the holding in question 
could not beenhanced under s. 30 (b), 
Bengal Tenancy Act. On second appeal to 
this Court Mitter, J, affirmed the view 
taken by the Subordinate Judge.in the 
Court of Appeal below. f 


As it has been pointed by the learned 


Judge Mitter, J., in his judgment, there can - 


þe no dcubt that if the suit had been 
decided before the amendment of the de- 
inition of holding by Act IV of 1928, the 
laintifi’s claim for enhancement on tue 

younds mentioned in s, 30 (b) wouldhave 


166 -59 & 60 - 
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failed, on the ground that the tenancy in 
question is nota holding as defined in the 
Bengal Tenancy Act. ‘he learned Judge 
has rightly observed, and the position can- 
not be controverted, that the decisions of 
this Court on the point are uniform since 
the year 1898, that a tenancy of tha des- 
cription with which we are concerned in 
the case before us, could not be treated as 
a holding, so as to attract the provisions 
containedin s.30, Bengal Tenancy Act, 
before the amendment of the year 1928. 
The tenant in the position of the defend- 
ant in the case before us, enjoined immuni- 
ty from action for enhancement of rent 
tillthe amendment of the definition of 
holding in the year 1928, and as mentioned 
by Mitter, J., the question for considera- 
tion in the case reduced itself to the simple. 
proposition as to whether s. 30, Bengal 
Tenancy Act, could be combined with the 
definition of holding as now amended, so 
asto give tbe landlord the right to. sue 
for enhancement of rent in respect of.a 
tenancy created before Act IV of 1928 
came into force. The question has, in our 
judgment, to be answered in the negative, 
for the reason given by the learned Judge, 
namely that the effect of the amendment 
was totake away an immunity from en- 
hancement enjoined by the tenant up to 
February 1929, when Act IV of 1928, came 
into operation, and the provision: of the 
Amending Act of 1928 dealing with vested 
rights could not be given retrospective 
effect. There can be no controversy as re- 
gards the position that every statute which 
takes away or imposes vested rights acquire 
ed under existing laws, creates new obliga» 
tion or imposes new duties or attaches new 
disabilities, must be_ presumed, out of res- 
pect forthe legislature, not to have retros- 
pective operation. The creation of a new 
right in one class of persons is generally 
attended with imposition of new obligations 
on, or tha interference with, vested rights 
of other classes. A law, therefore, creating 
anew right was generally subject to the 
tule against retrospective operation. The 
addition made to the definition of holding 
by the Amending Act of 1928 indicates 
clearly that the immunity from enhancement 
under s. 30, Bengal Tenancy Act, enjoyed by 
tenantsin respect of tenancies comprising 
undivided shares of parcels of land was 
taken away, thus interfering with vested 
rights of tenants and creating new rights 
in the landlord so far as the operation of 
s. 30, Bengal Tenancy Act, was concerned, 
in the matter of enhancement of rent, under 


4cé 


certain circumstances, and the amendment 


` could not have retrospective effect. 


. not 


The contention raised in support of the 
appeal before us, that :the definition of the 
word holding in the Amending Act of 1928 
was merely explanatory, does not bear 
serious examination, seeing that the de- 
cisions of this Court are uniform on the 
question that a prayer for enhancement of 
rent under s. 80, Bengal Tenancy Act, was 
maintainable in the case of a tenancy 
consisting entirely of undivided shares in 
parcels of land or partly of entire parcels 


z of land and partly of undivided shares in 


parcels of land, asin the case before us. 
The previouslaw as explained by this 
Court was changed: by the amendment 
madein the Amending Act of 1928, by 
adding words to the definilion of the word 
‘holding. There can also be no question 
that the amendment of the definition of 
holding affected vested rights of tenants, 
and conferred rights on the landlords, 
which did not exist before the Amending 
Act of 1928 came into operation, and as 
such, was a substantive provision remov- 
ing a disability so far as landlords were 
concerned, and removing immunity so far 
as tenants were concerned, in the matter 


-of enhantement of rent as contemplated 


by s. 30, Bengal Tenancy Act; and in no 
way couldthe amendment introduced in 
the year 1928 he said to bea part of the 
law of procedure having retrospective effect. 


- There was nothing contained in the Amend- 


ing Act of 1928, which gavethe definition 


- of holding a retrospective operation. In 


t 


‘the above view of the case 


before us the 


- appeal is dismissed with costs. 


De Appeal dismissed. 





PATNA HIGH COURT 
Oriminal Miscellaneous Cuse No. 45 
‘of 1936 
. September 4, 1936 
$ ROWLAND, J. 
'Satyid MUHAMMAD KATISAR~ 
PETITIONER 
. Versus 
EMPEROR—OPtrosrTs PARTY 
Grimminal Procedure Code (Act V of 1898), s. 5286—- 
Magistrate having already expressed final opinion 


. on the matter should not try the case. 


A re-trial should not take place before the Magis- 
trate who has already expressed his final opinion 
upon the matter. Mahadeb Marwari v. Kishun Lal 
Marwari (1), followed. - 


Gr. Mis. App. for transfer of case from the 
file of Sub-Deputy Magistrate at Jehan- 
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Mr. Yasin Yunus, for the Petiticner. 
The Assistant Government Advocate, for 
the Opposite Party. : 
Judgment.—This is an application for 
transfer of a criminal case from the file of 
the Sub-Deputy Magistrate at Jehanabad 
to another Court. There is no prayer to, 
take the case outside the District of Gaya, 
but the petitioner desires a transfer from 
the Court of the Sub-Deputy Magistrate, 
mainly because that officer has already ex- 
pressed an opinion on the merits of the case 
as he convicted the petitioner on May 26, 
1936, of the offences with which he is charg- 
ed. - f 
On appealthe Additional District Magis- 
trate observing that the trial Court had not 
given the accused sufficient facility to sum- 
mon and examine defence witnesses order- 
ed are-trial from the stage at which the 
proceedings became irregular; and now 
the petitioner, it is said, apprehends that it 
will be difficult for the Sub-Deputy Magis- 
trate to address himself with an open mind 
to the determination of the questions aris- 
ing in the case. : 
In Mahadeb Marwari v. Kishun Lal Mar- 
wari (1) Bucknill, J., in similar circum- 
stances thought that where it is pos- 
sible, it is desirable that such a re- 
trial should not be taken by the officer 
who has already expressed his final opinion 
upon the matter. “It is quite true", the 
learned Judge observed : ee 
“that an endeavour may be made tokeep the mind 
entirely free from bias, and to. eject from it any 
preconceived ideas which may have been formed in 
general by what has taken place at the earlier 
trial But those are after all Counsels of perfection, 
and, Iam bound to say, that if I was inthe position 
of having been convicted and sentenced of aa offence 
by on individual, Ishould feel the greatest ap- 


prehension ifmy case was remanded to tne same 
person for a re-trial”. 


In that case the learned Judge ordered 
that the re-trial should proceed before- some 
other competent Magistrate in the same 
Sub-Division. The same course can with- 
out serious inconvenience be taken here. 

Mr. Yasin Yunus for the accused assures 
me that his client does not demand -a de 
novo trial and has no objection to thé evi- 
dence already recorded being taken as evi- 
dence in the case. : 

Proceedings will be carried on as directs 
ed by the learned Additional] District 
Magistrate from the stage which they have 
reeched. . 

Order accordingly. 

(D) $ P LT 14?; 72 Ind. Cas,.339; AI R 1922 Pat, 

60; 24 Or. LJ 339. : i ih 
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LAHORE HIGH COURT 

| _ . Full Bench 

First Civil Appeal No. 1166 of 1934 
April 24, 1936 

Monrog, BHIDE AND CURRIE, JJ. 
KISHORE CHAND—P rantire— 
APPELLANT 
VeETSUS 

BAHADUR AND OTHERS — DEFENDANTS 
— RESPONDENTS 

Limitation Act (IX of 1908), s.12—‘Copying agent’, 
if private agent of applicant—Application bearing 
necessary court-fee stamp} addressed to proper officer 
—Whether valid even if not accompanied by full 
cost of preparing and certifiying copy—Period bet- 
ween date of application and date on which full costs 
are deposited— When can be excluded, 

A ‘copying agent’ in dealing with an application 
presented in accordance with the rules, does not act 
as & private agent of the applicant, but as an official 
of the Copying Department, which is entrusted with 
the duty of preparing and certifying copies. Ashiq 
Hussain v. Ali Bux (1), Abdul Rahim v. Chet Ram 
(2) and Mathela v, Sher Mohamed (3), referred to. 

An application for a copy, whether made in per- 
© son or by post, which bears the necessary court-fees 
stamp and is addressed to the proper officer is a valid 
application, even if it is not accompanied by the full 
cost of preparing and certifying the copy. Naul Mal 
v. Reru Mal (5) and Jiwan v. Punjab National Bank 
(6), overruled, Labhu Ram v. Bansidhar (8), follow- 
ed, 
Under the rules for the supply of copies, the time 
necessary for ascertaining the cost of preparing a 
copy is time ‘requisite’ for obtaining the copy with- 
in the meaning of s, 12, Limitation Act, and an 
applicant is entitled to exclude from the prescribed 
period of limitation the period between the date of 
presentation of the application and the date on or 
by which the full cost of preparing the required 
copy is deposited, provided he deposits with reason- 
able diligence the aforesaid amount as and when 
required by the Copying Department and provided 
further that in the case of an application made by 
post, he remits Rs. 5 with the application. Naul Mal 
v. Reru Mal (5) and Jiwan v. Punjab National Bank 
(6), overruled. 

F.C. A. from the decree cf the Senior 
Sub-Judge, Ferozepore, dated March | 24, 


1934, 


Order of Reference toa 
Full Bench. 

Bhide, J—A preliminary objection has 
been raised in this case that the appeal is 
barred by time. The decision of this point 
turns on the question oftke period which 
can be allowed under s. 12, Limitation Act, 
as time “requisite” for obtaining copies of 
the judgment and decree of the trial Uourt 
accompanying the memorandum of appeal. 
It appears that the application for copies 
was made tothe Copying Department on 
April 7, 1934, but the full amount of copying 
fees was not deposited till April 16, 1934. 
The copies were ready the same day. The 
learned Counsel for the respondent contend- 
gd that according tothe fules the applica- 
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tioa for copies should haye been aecom pani- 
ed by a sufficient amount to cover the 
copying fees and as this amount was not 
paid iill April 16,1934, the appellant is 
entitled todeduct one day only for the 
copies. If this contention is correct, the 
appeal would be clearly time-barred. The 
appellant’s explanation is that when he put 
in the application he was not informed by 
the corying agent of the necessary fees and 
that he deposited the fees as soon as he was 
informed. The endorsement on the copies 
is not quite correct inso far as it states 
that the fees were not deposited till April 16. 
Erom the affidavits filed it appears that the 
appellant first deposited Rs. 13-8-0 on 
April 12, as he was asked to do, and then 
paid up the balance of Rs. 4-2-0 on April 16, 
when called upon to do so. The respon- 
dents’ contention is that the “copying agent" 
is merely an agent of the applicant, and’ the 
time taken by him in ascertaining the 
amount of copying fees and informing the 
appellant cannot be deducted. ` 

It will appear: from the above that the 
two main propositions on which the objection 
of the respondents is based are ; 

(i) that the copying agent is a private 
agent of the applicant for copies; and 

(ii) that an application for a copy cannot 
be held to be a proper application unless and 
until the applicant deposits an umount suffi- 
cient to cover the copying fees. 

A number of rulings bearing on the above 
points has been cited by the learned Counsel 
for the parties. As regards the first point, 
the first ruling in which this proposition is 
to be found appears to be Ashiq Husain v. 
Ali Buz, 9 Ind. Cas. 381 (1) a Division Bench 
ruling of the Punjab Chief Court. But-the 
facts of that case were peculiar. It appears 
that a copy was required of the judgment 
and decree of the Divisional Court, but the 
application for a copy instead of being 
made to the clerk of that Oourt as required 
by the rules, was addressed to the copying 
agent, Delhi district, who then had to obtain 
the copy from the Clerk of Court to the 
Divisional Judge. In these circumstances it 
was held thatthe “copying agent” acted 
merely as a private agent of the applicant 
and this view is easily intelligible on the 
facts of that case. This ruling was followed 
in Abdul Rahim v. Chet Ram (2). The facts 
of that case are not very clear from that 
judgment, but the learned Judge who 
decided that case had occasion to re-consider 

(1) 9 Ind. Cas. 381; 61 PLR 1911; 189P W R 1911, 

(2) A I R1928 Lah, 16; 10! Ind, Cas, 586, 28 P UR 
605. ; an 
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it in Mathela v. Sher Muhammad (3) and he 
‘ has explained therein that that case was 
governed by the old copying rules and that 
the. ccpying agent to whom the application 
was made hadto apply to the Court and 
obtain a copy. Ifsothe case would stand 
_, on a footing similar to Ashiq Husain v. Ali 
Bux,9 Ind. Cas. 381 (1). The learned 
Judge distinguished the case from those 
cases where the application is made to the 
Court in accordance with the rules and ex- 
pressed the opinion that it was difficult to 
_ hold the copying agent to be an agent of the 
_ applicant in the latter class of cases. 
` he third ruling cited was Mehr Ali Beg 
v. Sarwan (4), in which the above two 
rulings were followed. In this case the 
| application fora copy of the decree was 
_ made by post and was accompanied bya 
_ money order for Rs. 10. The application 
was apparently held to have been made to 
the proper person, : but the interval which 
| elapsed between the date of the application 
` and the date of deposit of the full copying 
fees was not allowed to be deducted under 
_ S. 12, Limitation Act. According tothe rules 
an application for copies made by post has 
only to be accompanied by a deposit of 
"Re. 5 and it is then for the copying depart- 
_ment to calculate the requisite fees and 
require the applicant to put in the balance, 
if any, (vide r. 5, High Court Rules and 
’ Orders, Vol. 4, Chap. XVII-C). In Mehr Ali 
Beg v. Sarwan (4), these rules were appa- 
_ rently complied with, but the learned 
_dJudge held on the authority of the 
above two rulings that the copying agent 
‘was merely a private agent of the applicant 
and hence the time taken by him in calculat- 
' ing the fees and informing the applicant of 
the requisite fee could not be allowed. The 
learned Judge has also referred to the in- 
‘structions in the High Court Rules and 
Orders (Vol. I, Chap. XIV-B) but these 
, appear to be of a general character and the 
question must be decided on the basis of the 
Televant copying rules and not of these in- 
_ structions. i 
The above ruling was cited with approval 
in Naul Mal v. Reru Mal (5) and Jiwan v. 
“Punjab National Bank (6). In the former 
„case, it was held, following the above ruling, 
that a copying agent is an agent of the 
applicant and not of the Court. In the 
2 A 1R 1035 Lah. 682; 161 Ind. Cas. 72; 8 R Lah. 


4) 35 PLR 713. 
5) A IR 1935 Lah, 625; 160 Ind. Cas. 788; 8 R Lah. 


og ATR 1035 Loh, 889; 160 Ind. Cas. 897; 8R Lah 
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latter case, the application for copies was 
made in person, but the applicant did not 
make any deposit with the applica'ion. He 
waited till the copying department calculat- 
ed and informed him of the amount of copy- 
ing fees and then deposited the same. [t 
was held that according to the rules it was 
necessary for the applicant to deposit with 
his application an amount sufficient to cover 
the cost of preparing and certifying copies, 
and, therefore, there being no proper appli- 
cation until that amount was deposited, the 
intervening period could not be deducted 
as time “requisite” for obtaining the copies 
ander s.12, Limitation Act. There is no 
direct reference in this ruling to the questicn 
whether a copying agent is to be treated as 
a private agent of the applicant in all 
circumstances and stress seems to have been 
laid chiefly on the fact that the necessary 
deposit was not made with the application. 


„Gudar Pal v. Nageshar Bakhsh (7) has been 


referred to in Jiwan v. Punjab National 
Bank (6), but the copying rules in that 
province are perhaps somewhat different, 
and a system of readily ascertainable fixed 
copying fees is probably in force there. 

In Labhu Ram v. Bansidhar (8), the facts 
appear to have been similar to those in the 
present case. The learned Judge, who 


‘decided the case, found it difficult to under- 


stand how the copying department whichis 
controlled by the Government, can ‘be 
treated as the agent of the applicant, when 
the latter complies with the rules in force 
and when the copying agent is not asked to 
make any ‘further application on the appli- 
cant’s behalf.” He also held that the time 
taken by the copying department in 
computing the copying fees and informing 
the applicant was time “requisite” in the 
circumstances. It would thus appear that 
this ruling is in conflict with the above 
rulings. Another recent ruling Baij Nath 
v.Gopu Ram (9) was also cited, but the 
facts of thal case are distinguishable as no 
copy of the decree was prepared in that case 
for a long time and I do not think the ruling 
throws light on the points arising in the 
present case. 

It-would appear from the abcve that there 
is a conflict of authorities as to the precisa 
position of an applicant, who makes an ap- 
-Plication for copies to the proper person, but 
does not deposit with it the full amount of ` 


fees required to cover the copying fees. 
(7) 2 Luck. 447: 101 Ind. Cas. 136; A I R 1927 Oudh, 
129; 4 O W N 220 (F. B). 
(8) 87 PLR 510; 158 Ind, Cas. 736; A I R 1936 Lah, 
~ 120; 8: R Lah. 296. 
(9) 37,2 L R 235; 157 Ind, Cas. 181; 8 R Lab, 97, 
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The rules relating to the supply’of copies of 
judgment of the different Courts differ in 
certain respects, some being governed by 
those in Financial Commissioner's Standing 
Order No. 5. and others by the rules in 
Chap. XVII-A, Vol. IV, Rules and Orders of 
the High Court: (vide Chap. XVII-A, 
Vol. IV, r. 9 referred to above). But so far 
as the points raised in the present case are 
concerned, there seems to be no material 
difference. The relevant rules in the 
Financial Commissioner’s Standing Order 


No. 5 (now incorporated in the. District . 


Office Manual) which govern the present- 
case appear to he the following: 

“33-4, 10. (D Every application for a copy of a 
record, other than an application made by post, 
shall be. accompanied by a deposit in cash of a sum 
which shall not be less than the cost of preparing 
end certifying such copy. Each such deposit shall 
be acknowledged on a receipt in form ©. D.-8 
appended to these rules (foil and counter-foil), 
The foil shall be handed over to the person paying 
thé money and the counter-foil retained [for audit 
purposes.” 

Note.—If, for 
cannot be quickly ascertained, the rales laid down in 
els. (4) and (5) below should be followed: 

(it) If the application is not accompanied by the 
cash deposit, it should be returned to the person 
presenting it with an endorsement stating the 
amount of the deposit required: such endorsement 
shall be dated and signed by the officer returning 
the application and a note of the dete of return shall 
be made in the register.” , . 

The relevant rules relating to applications 


by post are the following: 

“(iv) Every application for a copy of a record 
made by post shall be accompanied by a fixed 
deposit of rupees five which shall be acknowledged 
ona receipt as incl. (1); if it is not accompanied by 
such deposit, it shall be dealt with as in cl. (2) 
above. The smount received by money order need 
not, however, be acknowledged in form O. D-8. In 
such cases the money order coupon signed by the 
officer-in-charge, as required by para. 11, will serve the 
purpose of a receipt. i 

(v) On receipt of an application by post with the 
preseribed deposit, an estimate of the cost of prepar- 
ing and sending the copy, including court-fee, if 
any, shall be prepared, and if the estimated total 
exceeds the amount of the deposit, the applicant 
shall be called upon to remit the balance, and no 
action shall be taken on the application antil such 
balance has been remitted. The applicant shall be 
warned that if the balance is not remitted, the copy 
will not be prepared and the deposit shall be 
forfeited. (Vide Chap. 17-0, Vol. IV, Rules and Orders 
of the High Court and Ohap. XIII of the District 
Court Manual, p. 4).” 


Tt is unnecessary to reproduce the rules - 


relating tothe person to whom the applica- 
tions should be addressed. It is -not dis- 
puted that an application fora copy cannot 
be- considered to be a proper application 
unless it is addressed tothe proper authority. 
‘In the present case it was so addressed and 
the only dispute is as regards the efféct of 
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non-deposit of the requisite copying feed 
with the application. From the rules cited 
above it will appear that an application 
made in person must be accompanied by a 
deposit in cash ofa sum not less than the. 
cost of preparing and certifying the copy 
and in the case of applications by post an; 
initial deposit of Rs. is required. 
Further, in the former case when the: cost 
of the copy cannot be'quickly ascertained,. 
the applicant is required io deposit Rs. 5. 
only at the outset and then called upon to 
deposit the balance after the copying 
department has ascertained the requisite 
fees. So far as applications by post are con~. 
cerned, the position seems to be clear 
enough. The applicant has only to make an. 
initial deposit of Rs. 5 and then deposit the. 
balance when called upon to do so by the. 
copying department. 

In the latter class of cases, there seems- 
to be no good reason for disallowing the. 
period taken in computing the copying. 
fees and informing the applicant, unless 
the copying department is to be treated as 
a mere private agent of the applicant. I. 
am, however, unable to see why the copying. 
department should be treated as a private 
agent of the applicant in such circum-. 
stances. I have already pointed out that. 
the facts in Ashiq Hussain v. Ali Bux 9 Ind. 
Cas. 381 (1), were distinguishable. There. 
are some general remarks in that case as: 
regards the status of a copying agent, but 
the caseis an old one, andit is not clear 
what rules were then in force when the 
appeal was filed (1908). The expression. 
‘copying agent’ is perhaps misleading. As 
the rules stand at present, the copying de-. 
partment is certainly maintained and con- 
trolled by the Government and a litigant 
can only obtain copies by making an ap- 
plication to the copying department in ac- 
cordance with rules framed by Government: 
(see inter alia rr. 13-A-1, 13-A-38, 13-A-42 
and 13-A-46 in Chap. IL, District Office 
Manual). It is difficult to understand why 
the ‘copying agency’ should be treated as 
a private agent of the applicant in such a 
case. 

As regards applications made in person, 
the position is not perhaps so clear. The 
rules require that the application should be 
accompanied by a deposit sufficient to cover 
the cost of ‘preparing and certifying the 
copies. But how is the applicant to find 
this amount beforehand? Is it iniended 
that the applicant should first inspect the. 
record, count the number of words in -the- 
documents of which he requires copies, 
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calculate the fees and then deposit the 
amount? I doubt if this could be the in- 
tention. Again it, would not be even pos- 
sible for the applicant to ascertain the 
fees wen he requires copies of documents 
such as field maps, etc. The wording of 
the roles isnot so clear, but it seems to 
me that the intention probably is (and I 
believe this is the practice) that the copy- 
ing department should ascertain the fees 
and inform the applicant and then he must 
‘deposit the required fees. If he does not, 
the application must be returned to him 
according to sub cl. 2 of the above rule. 
Otherwise if the copying department was 
not concerned with the ascertainment of the 
requisite fee the rule should have required 
the application to be returned at once when 
no deposit is paid at all. This interpreta- 
tion also receives support from the note to 
cl. (1) of the rule quoted above which says 
that ‘iffor any reason the cost of the copy 
cannot be quickly ascertained, the rules 
laid down in cls. (iv) and (v) below (i. en 
those relating to applications by post) may 
be fcllowed.’ This probably refers to cal- 
culations to be made by the copying de- 
partment. The word ‘quickly’ indicates 
that ordinarily the copying department 
would be able to ascertain the cost quickly 
and inform the applicant, but in cases 
where this is not possible, the applicant 
should be required to deposit Rs.5. If this 
interpretation is correct, there is, of course, 
no reason why the time taken by the 
copying department in computing the fees 
and informing the applicant should not be 
allowed. 


Again even if it were held that an ap- 
plicant must first ascertain the cost of the 
cəpies and deposit the same, I do not see 
why the time spent by him in ascertaining 
the cost should not be held to be time ‘re- 
quisite’ for the purpose of obtaining the 
copies. As laid down by their Lordships 
of the Privy Council, in Jijibhoy N. Surty v. 
T. S. Chettiar Firm (10), all time that is pro- 
perly required for the purpose of obtaining 
copies can be excluded under s. 12, Limita- 
tion Act. Now if it is held that an ap- 
plication for a copy cannot be made at all 
without first ascertaining and depositing 
the cost thereof, L do not see why the time 
spent in ascertaining the cost should not 
be held to be time properly ‘required’ for 
the purpose. . Whether the cost is ascer- 

(10) A I R 1928 P O 103: : . 
6 R 302;50 W N 479, ver bg AN i year 38 
ow A G45; 30 Bom, L R 812; 54M L J 696; 28 L W 
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tained [hy - personal inspection or through 
the copying department would not be so 
material, though the litigants generally 
prefer the latter as the more convenient 
and safer course. But it is obvious that 
the applicant must require some time to 
ascertain the cost and provided he takes 
proper steps for the purpose and deposits | 
the amount ascertained promptly, I see no 
good reason why this time should not be 
allowed under s. 12, as time ‘requisite’ for 
the purpose of obtaining the copy. The 
questions discussed above are of frequent 
occurrence and in view of the wording of 
the rules and conflict of authorities, seem 
to require clucidation and authoritative 
pronouncement so that all concerned may 
know ihe precise position. I would, there- 
fore, refer the following points to a Full 
Bench for decision: 

“(1) Does the copying agent act merely age pri- 
vate agent of the applicant when an application for 
a copy is made to him in person or by post in ac- 
cordance with the rules quoted above ? 

(2) Cannot an application for a copy, whether made 
in person or by post according to the aforesaid rules 
be treated as a valid application, until the full 
amount necessary to cover the cost of preparing and 
certifying it is deposited, even when the applicant 
deposits the cost as and when ordered by the copy- 
ing department? : 

(3) In any case, should not the time taken in as- 
certaining the cost of preparing and certifying the 
copies, (whether the cost is ascertained by. the ap- 
plicant through the copying department or other- 
wise) be allowed as time ‘requisite’ for obtaining the 
copies under s. 12, Limitation Act, when the appli- 
cant acts with reasonable diligence in the matter ?" 

Currie, J.—I agree, 

Messrs. Mehr Chand Mahajan and Nawal ` 
Kishore, for the Appellant. 

Messrs.-Amolak Ram and Harbhajan Das, 
for the Respondents. 


Opinion of the Full Bench 

In this appeal a preliminary objection 
was raised that the appeal was barred by 
time because the application for copies 
made on April 7, 1934, was not accompanied 
by a deposit, and asthe deposit was not 
made until April 16, there was, therefore, no 
Proper application until that date. In view 
cf the fact that this question has frequently 
arisen and that there is a conflict of 
authorities of this Court, the learned Judges 
hearing the appeal referred -the following 
points to a Full Bench for decision: 

“I. Does the copying agent act merely as a pri- 
vate agent of the applicant when an application for 
a copy is made to him in person or by post in ac- 
cordance with the rules quoted above? 

2. Cannot an application for a copy, whether 
Made in person or by post, according to the afore- 
said rules, be treated as a valid application, until 
the full amount necessary to cover the cost of pre- 
paring and certifying it is deposited, even when the 
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applicant deposits the cost oa a: ‘or 
the copying department? pane PETSIE, 
3. Tn any ease, should not the time taken in as- 
certaining the cost of preparing and certifying the 
copies, (whether the cost is ascertained by the ap- 
plicant through the copying department or other- 
wise) be allowed as time “requisite” for obtaining 
ie copies under s. 12, Limitation Act, when the ap- 
plicant acts with reasonable diligence in the matter?” 
“These questions arise because of the pro- 
visions of s. 12, Limitation ‘Act. Sub-sec- 
tion (2) of that section requires that 
, in computing the period of limitation prescribed 
or an appeal, an application for leave to appeal and 
an application fora review of judgment, the day on 
which the Judgment complained of was pronounced 
ee ame e a for obtaining a copy of the 
, sentence or order appealed g 
be reviewed shall be excluded” R ee 


It becomes necessary therefore in each 
case in which copies have to be filed, and 
where the period limited for appealing’elaps- 
ed hefore the appeal was filed, to determine 
what time was requisite for obtaining the 
necessary copies, and in order to understand 
the questions involved, it is necessary to 
examine the system under which copies are 
Obtained. Order XX, r. 20, Civil Procedure 
Onde, requires that 

‘certified "copies of. the judgment and decree shall 


be furnished to the parties on applicati 
Court and at their expense.” aaa iia 


In practice the records are not actually 
retained in the Court and to meet this 
difficulty rules have been made by the High 
Court for the supply of copies of records of 
civil and criminal cases. These rules 
will be found in Vol. IV of the Rules and 
Orders, Oh. XVII-A. The place where such 
copies are to be obtained is shown ia r. 2 
which requires that provision shall be 
made for the supply of copies of the re- 
cords of every Court at thé headquarters 
of the District in which such Court is situ- 
ated and in certain cases which itis un- 
necessary to define, at the place of sitting 
of every Court which is situated at a dis- 
tance of more than 10 miles from such 
headquarters. There is a special provision 
for the copies of the records of the Court 
of the District and -Sessions Judge which 
are to be supplied at the ordinary place of 
sitting of such Court. Rule 4 requires that 
certain matters should be slated in the 
application and r. 9 requires thet in ac- 
cordance with law each application must 
have a two anna court-fee stamp affixed to 
it. Rule 6 shows by what officer in the case 
of each particular Court the applications 
are to be received; the officer in the case 
of the records of a Civil Court not specially 
dealt with is an officer appointed in that 
behalf by the Deputy Commissioner. The 
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rules applicable for the preparation and. 
delivery of copies are stated in r. 9, and 
are, in the case of agencies under the con- 


trol of the Financial Commissioners, ' the 
rules contained in Financial Commissioner's 


< 


Standing Order No. f; and in the case of - 


other Agencies the rules contained in Part 


C of Chap: XVII of the Rules and Orders. . 


In the present case, the case in which the 
records are deposited at the headquarters 
of a District, the rules applicable are 
those contained in the Financial Oommis- 
sioner’s Standing Order No. 5; but in fact, 
co far as the present questions are con- 


cerned, there is very little difference be- : 


tween these rules and those contained in 
Chap. XVIL-O. The rules permit that an 
application for a copy of a record may be 
made in person or by post and r. 13-A-10 
of the Financial Commissioner's Rules 
which is under the héad “Advance Depo» 
sits” deals separately with applications 
by post and otherwise than by post. 
first part of sub-cl. (1) is as follows : 

“Byery application for a copy of a record other 
than an application made by post shall be ac- 
companied by a deposit in cash of a sum which 
shall not be less than the cost of preparing and 
certifying such copy.” 

There is 
similar notein Chap. XVII-C, which states 
that if for any reason the cost of the copy 
cannot be quickly ascertained, the rules 
laid down in cls. (4) and 
should be followed. Clauses (4) and (5) 
are the clauses which deal with applica- 
tions made by post. It appears that this 
note was added sometime after the rules 
were made, andit may be presumed that 
a difficulty arose in carrying out the re- 
quirements of cl. (1), that clause requir- 
ing payment of a sum which at the time 
of the application might not be immedi- 
ately ascertainable. Clause (2} requires 
that if the application is not accompanied 
by the cash deposit, it shall be returned 
to the person presenting it with an endorse- 
ment stating the amount of the deposit 
required. Clause (4) requires that every 


a note to this rule and a 


The 


(5) below - 


application for a copy of a record made by | 


post shall be accompanied by a fixed de- 
posit of Rs. 5. Clause (5) directs that on 


the receipt of an application by post with, 


an estimate of the cost of pre- 
sending the copy shall be 
d if the estimated total ex- 
ceeds the deposit, the applicant shall be 
called on to remit the balance. It further” 
directs that no action shall be taken-on 
the application until such balance has‘ 


a deposit, 
paring and 
prepared, an 


doz 


been remitted. These rules indicate cleat- -- 


4539. 
ly! that: a person.:who requires copies has 
to -make.an. application in accordance 


with them, but once his application: has. 


been made all.further duties except that 
of paying for the copies, are cast: upon 
the copying agent. The copying agent 
i8-1n no sense the agent of the applicant. 
He is. an: official of the Government and 
the applicant has no control of any kind 
over him. The rules provide for three modes 
of presenting an application, the first an 
application with a deposit of the full amount 
payable for the copy. 

The note recognises that this is not 
always possible. lt doesnot require that 
the alternative procedure laid down 
in: cls. (4).and (5). must be followed.. It 
indicates that that procedure ought to be 
followed, and in. our opinion, the obligation 
of. adopting that procedure lies on the 
copying . agent and not on the applicant, 
The second methcd, the alternative to that 
indidated by cl. (1) and the method to be 
followed where the application is made by 
post, requires a deposit of five rupees, 
andit is of the-essence cf this method that 
there should be a notification of the cost 
of the copy tothe applicant and the pay- 
ment by him ofthe balance of such cost 
before the copy is prepared. The third 
course of action open t> the copying agent 
isto. be taken when there is no deposit ; 
he-is Tequired in such a case to endorse 
the: cost of. the copy on the application 
and return it tothe applicant so that he 
may, if he wishes, pay the cost of having 
the copy made. The rules seem to place all 
three methods ‘of applying for copies on 
thesame footing and they do not expressly 
attach any penalty where the application 
is mot accompanied by the cash deposit. 
We proceed . to consider 
ferred to us. < 

As to the first question, we think a peru- 
sgal- of the rules is sufficient to show that 
the.copying agent is in no sense the 
agent. of the applicant. The argument that 
the- copying agent is a private agent is 
based ‘on a decision reported in Ashiq 
Hussainv. Ali Bux,.9 Ind. Cas. 381 (1). The 
copies there required were of the judg- 
ment and. decree of the Divisional Court. 
The application should have been made 
to the. Clerk of the Court but was instead 
sent..to ihe copying agent for the Delhi 
District. He then obtained a copy from the 

. Clerk: of the Court to the Divisional J udge. 
It was-held that the copying agent (who 
obyiously was not the copying agent for 
the: purpose: ‘of the -copies: required) acted 
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as. the private agent of the applicant. This 
case is far from establishing that where an 
application is made tothe copying agent 
and ihe copying agent being the -proper 
authority for supplying the copy, he’ is, 
in preparing the copy acting: as the 
private agent of the applicant.. . This case 
was followed in Abdul Rahim v. Chet Ram 
(2), but was explained by the learned Judge: . 
who decided that case in Mathela v. 
Sher Mohamed (3), and from the - explana- 
tion it appears that the principle laid down 
in Abdul Rahim v. Chet Ram (2), did not 
go beyend that of the decision in Ashiq 
Hussain v. Ali Rux § Ind. Cas. 381 (1). 
There is no case in which it has been 
clearly held that the copying agent, 
the agent to whom. the application 
for copies ought to be made, is the private 
In 
our opinion the copying agent and his 
staff are officials of the Government. In 
the cases cited later this view has in- 
variably been taken when this question 
has been discussed. We have’ no doubt 
thai the answer tothe first question ought 
to be inthe negative. ; 

The second question presenis greater 
cificulty. It has been discussed in 
several recent cases in this Court and 
there -is a serioas conflict of judicial 
opinions, each of the conflicting opinions 
being held by a number of Judges. 
Decisions have been quoted to us from 
which it appears that Addison, J., and 
Din Mohammad, J., hold the view that no 
valid application for copies exists, until 
the cost has been deposited, the contrary 
view being held by Coldstream, J., Dalip 
Singh, J., Agha Haidar, J. and Beckett, J, 
The conflicting views are shown in the fol- 
lowing quotations: In Jiwan v. Punjab 
National Bank (64, Addison, J., in a judg- 
ment in which Din Mohammad, J., concur- , 
red said: 

“Ts follows from this rule (i. e., r. 10 of the Finan- 
cial Commissioner’s Standing Order No, 5) that it 
was the duty of the applicant to put in with his 
application a deposit sufticient to cover the cost of 
preparing and certifying the copies. He did not 
take the trouble to do so, but waited to see what 
the copying department would report. They did 
not make any report tillMay 29,andthe amount 
wae not deposited till May 31, 1933. According to 
the rale, therefore, there was no proper- application 
until May 31.” 


In Naul Mal v. Reru Mal (5), Din 
Mohammad, J., took what may be called — 
the extreme view; in that case the applicant 
applied by post sending a deposit of 
Rs. 10 thereby complying with the . rule, 
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Din Mohammad, J., said: 

“In the first place he allowed about two and 2 
half months-to elapse after submitting his ap- 
plication by post befére he attended the copying 
department to enquire about the copies he applied 
for ....._In spite of this, after putting in a pər- 
sonal appearance and making the necessary de- 
positon November 12 and 14, he again absented 
himself and although the necessary copies were 
ready for delivery on the 15th, they had to be sent 
tp him by, post which took 11 days.” 

We think that the negligence shown here 
was on the part of the copying depart- 
ment. When they received an application 
with a proper deposit, their duty was to 
inform the applicant of the cost when they 
had ascertained it; after receiving such in- 
formation and not till then the applicant 
would be responsible for delay: again, 
surely, the applicant having made his de- 

- posit was not to be expected to remain 
wa ting while the copying was actually per- 
formed; he was entitled to depart and to 
receive his copy by post, having made this 
application by post. In Labhu Ram v. 
Bansidhar (8), Coldstream, J., said: 

“The application was not rejected but entertained 
although no fee was paid at the time of the 
application, No direction .was given as to 
the time when the fee was to be paid, nor was 
the applicant told when to appear to take the 
copies: f 
and referring to two decisions of the Privy 
Council he said: 

“They do not, however, lay down the proposition 
that where there has been no mistake of Counsel, 
no negligence nor inaction nor wantof bona fides 
imputable to the applicant, but the delay in giving 
a copy is dueto the slipshod and negligent pro- 
cedure of the copying department, the time which 
the depariment itself notes as having elapsed 
between the application and the completion of 
the copy is not to be regarded as ‘time re- 


sas x 


quisite’. 3 
In our opinion Coldstream, J.’s view offers 
the more reasonable interpretation of the 
rules. The application is complete. when it 
has been presented to the proper authority 
duly stamped, and if the applicant com- 
plies with all reasonable diligence with the 
requirements of the copying department, 
he is entitled to the benefit of s. 12, Limi- 
tation Act, with respect tothe whole period 
which elapses between the time of presenta- 
tion of his application and thetime of re- 
ceipt of the copies: if delay is occasioned 
by his conduct between these two points of 
time, he cannot obtain any benefit in res- 
pect of the period of delay. We think 
that the second question ought to be ans- 
wered in the affirmative. It follows 
from: what we have said that the answer to 
the third . question is also in the affirma- 
tive. 7 -o 
For the sake of convenience. we- set ‘ out 
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our answers to the questions: (1) a ‘copying 
agent’ in dealing ‘with an application pre- 
sented in accordance with the rules, does 
not act as a. private agent of the applicant, . 
bat as an official of the copying depart- 
ment, which isentrusted with the duty of 
preparing and certifying copies. (2) An - 
application for a copy, whether made in 
person or by post, which bears the neces- 
sary court-fee stamp and is addressed to 
the proper ocer is a valid application, 
even ifit is not accompanied by the full 
cost of preparing and certifying the copy. 
(3) Under the rulesfor the supply of copies 
referred to above, the time necessary for 
ascertaining the cost of preparing a copy 
is time ‘requisite’ for obtaining the copy 
within the meaning ofs. 12, Limitation 
Act, and an applicant is entitled to exclude 
from the prescribed period of limitation 
the period between the date of presenta- 
tion of the application and the date on or 
by which the full cost of preparing the re- 
quired copy is deposited, provided he de- 
posits witb reasonable diligence the afcre- 
said amount as and when required hy the- 
copying department and provided further 
that in the case of an application made by 
post, he remits Rs. 5 with the application. 
N. Reference answered. 
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Limitation Act (IX of 1908), Sch. T, Art. 148— 
Mortgage—Redemption — Deed providing that mort- 
gagor would redeem in any Jethwithin 10 years and on 
default mortgagee to become owner—Suit for redemp- 
tion more than 60 years after first Jath succeeding date 
of mortgage is barred. 

A certain land was mortgaged on October 1, 1869, 
with a stipulation that the mortgagor might redeem 
the mortgage in the month of Jeth of auy year with- 
in period of ten years and that if the mortgegor 
failed, the mortgagee would. become. owner of the 
property. Mortgegor instituted a suit for redemption 
more than-60 years after the first Jeth succeeding 
October 5, 1869 : h 4 

Held, that under Art. 148, the suit was barred. | 

[Case-law discussed.] : . : 

S. C. A. from a decision of the First Addi- 
tional Sub-Judge, Jaunpur, dated Decem- 


ber 5, 1932. 


Mr..Janki Prasad, for the Appellant. 
Mr. D. P. Malaviya, for the Repondents. 
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Judgment.—This isa plaintiff's appeal 
in a suit for redemption of a mortgage. 
The suit has been dismissed by the Courts 
below on the ground that it is barred by 
limitation. Ibis nezessary at this stage to 
state the relevant portions ofthe mortgage 
deed. It was executed on Kuar Badi 15, 
Sambat 1926, corresponding to October 5, 
1869; the mortgage money was Rs. 12, The 
property covered by the mortgage comprised 
an area of 1 bigha kham. The mortgagee 
was put in possession of the mortgaged pro- 
perty and given the right to cultivate the 
field himself or getit cultivated by others. 
He was to pay Re. 1-9-0 on account of the 
rent of the field and was given the rignt to 
appropriate the profits in lieu of interest. 
Jt then provided that when the mortgagor 
repaid the sum of Rs. I2 in the month of any 
Jeth within ten years the field would be 
redeemed. The words in the vernacular 


are: 

«Jab Jethi Jethi andar das baras ke 
rupiya barah de den tab khet chhora len." ` 

If the field was not redeemed within ten 
years the mortgager will have no concern 
with the field and the jama thereof and the 
creditor will become the owner of the filed. 
The contention of the mortgagee was that 
the right to redeem and to recover posses- 
sion of the mortgaged property accrued on 
Jeth 1, following the Kuar of 1926, that is 
to say, some timein June 1870, and there- 
fore the plaintiff's suit instituted more than 


60 years after June 1870 was barred by 
Art. 148, Limitation Act. The Courts 
below have given effect to this contention 


and dismissed the plaintiff's suit instituted 
on December 8, 1930, as barred by time. 
In second appealitis contended before me 
that the suit is not barred by time, inas- 
much asthe right to redeem accrued after 
the expiry of ten years from October 5, 1869, 
the date of the mortgage. Reliance is placed 
by the learned Advocate for the appellant 
on the case in Vadju v. Vadju (1), where 
following two earlier cases of the same 
Court and a dictum of Lord Kingsdown in 
Prannath Roy Chowdhry v. Rookea Beyum 
(2), at p.355* to the effect that 

“Where a mortgage is subject by law to be fore- 
closed, the title to foreclose is in the nature of a limit 
to the title to redeem." 

Westropp, O. J., held that the general 
principle asto redemption and foreclosure 
is thatin the absence of any stipulation, 
express or implied, to the contrary, the right 


UW) 3B 22. 
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to redeem and the right to foreclose must 
be regarded as co-extensive. The submis: | 
sion is that the mortgagee was not entitled - 
to foreclose before the expiry of ten years, - 
and as such, the mortgagor is also not en- 
titled toredeem before the expiry of ten 
years. The contention of the learned Advo- 
cate for the respondent is that the princi- 
ple “the right to redeem and the right to 
foreclose must be regarded as co-extensive” 
is subject to any stipulation, express or 
implied, to the contrary and that this excep- 
tion was made quite clear by their Lordships 
of the Privy Council ia Bukhttwwar Begum Ve 
Husaini Khanum (3), at p.199*, where it 
was observed that there was nothing in 
law to prevent the parties from making a 
provision that the mortgagor may discharge 
the debt within the specitied period and 
take back the property. If the matter, 
therefore, rested only on authorities men- 
tioned by meso far, the question that one 
has got to see in.a matter like this is asto 
whether there is any covenant in the mort- 
gage-deed by which the parties made a 
provision entitling the mortgagor to dis- 
charge the debt within ihe period of ten 
years. It is noteworthy that in the pre- 
sent case there is no condition in the mort- 
gage-deed to the effect that the mortgage was 
for a period of ten years certain. That con- 
dition has got to be deduced from the pro- 
vision which gives the morlgag or the right 
to redeem, and that right is given in the 
sentence that when the mortgagor re-pays 
the sum of Rs. 12 in the month of any Jeth 
within ten years (Jab Jethi Jethi andar das 
baras) the mortgagor will get the field 
redeemed. This is giving clearly a right to 
the mortgagor to redeem at any time with- 
in ten years. Itis true that the right of . 
foreclosure can, under the circumstances of 
this case, arise only after the expiry of 
ten: years, because till that time if the 
mortgagor does not choose to redeem, the 
relationship of a mortgagor and mortgagee 
subsists between the parties, but the mort- 
gagor has, according to my reading of the 
document, the right to redeem at any time 
within ten years. f 
The morigage after all was in a sum of 
Rs. 12 and the mortgagee cannot with any 
show of reason say that heinvested a fairly’ 
large amount of money in the hope that his 
possession over certain properties would not 


be disturbed for some appreciable length of 
(3) 36 A 195; 23 Ind. Cas, 355; A I R 19l P O 36; 
41 TA 84; 180W N586; 2 ML JI 474; 12 AL d 
473, 19 C LJ 477; (1914) M W N 411; 15 ML T 389; 
16 Pom. LR341;1L W -13(P O). 
“Page of 36 A.—[Hd.| 
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time. He gave to the mortgagor the option 
to redeem inthe monthof any Jeth and 
he can have no grievance, in the absence 
of any condition fixing the term of mortgage 
at ten years certain,if he is ousled on ten- 
der of the mortgage money ab a very much 
earlier date. If therefore the mortgagor had 
brought hissuit at any time within ten years 
on October 5, 1869, it could not be said that 
his suit was premature. He cannot therefore 
say that a suit instituted more than sixty 
years after the first Jeth succeeding Octo- 
ber 5, 1869, should not be held to be bar- 
red by time. I now propcse to consider 
the various authorities that have been cited 
before me at the Bar. Apart frem the case 
reported in Vadju v. Vadju (1), learned 
Counsel for the plaintiff has relied upon 
the case in Husaini Khanum v. Collector of 
Cawnpore (4), where it was held that 
under ordinary circumstances a mortgagor 
cannot, before the time limited for pay- 
ment to the mortgagee expires, take pro- 
ceedings to redeem a mortgage. In this 
case the morigage came into existence 
under the documents; one was a document 
of absolute sale and the other was a docu- 
ment containing a covenant to reconvey, 
The Court below after a consideration of 
the terms contained in the two documents 
came to the conclusion that the mortgage 
was no doubt for a term of nine years. 
This Court also agreed with this finding 
and came to the conclusion that the suit 
for redemption was not barred by time. On 
appeal their Lordships of the Privy Council 
in Bakktawar Begam v. Husaini Khanum 
(3), made it clear that it was permissible 
for the parties to have a special condition 
entitling the mortgagor to redeem during 
the term for which the mortgage was creat- 
ed. They obseryed that the expression 
that “ihe sale would be cancelled on pay- 
ment of the consideration in nine years” 
was certainly ambiguous. On a considera- 
tion, however, of certain earlier proceed- 
ings instituted by the plaintiffs of the case 
it was quite clear that the case of the 
morlgagor himself was ihat the mortgage- 
debt had become satisfied in 1838 and the 
right to recover possession, therefore, ac- 
crued then. The suit having been institut- 
edon January 6, 1899, more than sixty years 
after 1838, was held to be barred by time. 
This case, therefore, is no authority for the 
proposition that in the present case the 
mortgagor's suit should be held to be with- 
in time. 

The next case on which reliance is placed 

(4) 29 A 431; A W N 1907, 133; 4 A L J375. 
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is the case in Kalka Prasad v. Bhuiyan 
Din (5). The learned Judges observed 
that the Court below had relied on the 
case in Husaini Khanum v, Collector of 
Cawnpore (4), but in the view which they 
took of the case it was not necessary to 
enter into a consideration of the various 
authorities which had been cited. They 
then went on to say: 


“We think that in each case we must look tothe ` 


nature of the particular mortgage and the sur- 
rounding circumstances to ascertain what the inten- 
tion of the parties was.” 


The nature of the mortgage and the sur- 
rounding circumstances were then consi- 
dered and they came to the conclusion that 
from the mere fact that at one place it was 
said in the document executed by the mort- 
gagee that the mortgagor should pay the 
money within seven years the right to re- 
deem did not accrue until the expiry of the 
seven years, more particularly when the 
document further on spoke of payment be- 
ing made according to the period mentioned 
in it. I am, therefore, of the opinion that 
the decision in that case must obviously be 
confined to the circumstances of that par- 
ticular case. My attention was then drawn 
to the case in Shiam Lal v. Jagdamba 
Prasad (6). This was a suit for the redemp- 
tion of a mortgage dated February 4, 1922, 
and the suit was instituted some time in 
1924 or 1925, in any event much before the 
expiry of fifteen years, the term entered in 
the mortgage-bond. Iqbal Ahmad, J., after 
quoting, various passages from the mort- 
gage-deed, came to the conclusion that the 
mortgagor was not given the right to re- 
deem before the expiry of the stipulated 
period of fifteen years and that the mort- 


. gage sought to be redeemed was for a 


period of fifteen years certain. Sen, J. was 
of the opinion that certain conditions 
incorporated in the mortgage deed 
had not been complied with by the 
mortgagor and therefore the mortgagor was 
not entitled to redeem. This case also 
therefore does not help the plaintiff-appel- 
lant, because the decision was based upon 
the particular terms of the mortgage-deed 
under consideration. 

The learned Advocate for the respondent 
has drawn my attention to certain cases 
which favour his contention., In Amir 
Muhammad v. Wazir, 39 Ind. Cas. 643 (7). 
Tudball and Rafique, JJ. ona considera- 
tion cf the terms of the mortgage-deed be- 


(5) 31 A 300; 2 Ind. Cas 180; 6 A L J 222, 
(6) 25 A LJ 105l; 108 Ind. Cas. 561; A IR 1928 
nt 


All. 131. ; 
(7) 39 Ind. Qas. 643; A I R 1917 AN, 318, 
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fore them, came to the conclusion that a 
suit instituted in 1914, for the redemption 
of-a mortgage, dated December 8, 1909, 
was not premature aad the finding of the 
Court below that the mortgage was not 
redeemable till the expiry of a period of 
ten years was not correct. The relevant 
clauses there may be reproduced. They 
were: ~- 

“Tf within a period of ten years we have paid the 
whole of the martgage money in one lump rum, the 
mortgaged property specified below will be redeemed. 
If according to our promise we do not pay the whole 
of the mortgage money, the property will be sold 
outright and the aforesaid creditor, by means 
of the present deed, will be considered as in pro- 
prietary possession of the mortgaged property, and 
that forthe period of the mortgage, the mortgagee 
would have no claim for interest nor the mortgagor 
for profits.” 

The terms of the mortgage-deed there 
bear close resemblance to the terms of the 
mortgage-deed before me and their Lord- 
ships observed:— : 

“Tous the meaning of the “contract is plain. Under 
el. 2 the mortgagor was to redeem within a period 
of ten yearsand if the mortgage was not” redeemed 
within that period, then the mortgagee on the expiry 
of that period was to become the owner of the property. 
To hold that the mortgagor cannot redeem within the 
period of ten years inthe above circumstances would 
be to hold that he could never redeem at all, for in 
the understanding of the parties on the expiry of 
that period, the property was to become the property 
of the mortgages and the mortgage was to be no longer 
redeemable.” h 

This case, therefore, undoubtedly helps 
the respondents, and on the authority of 
this case the right to redeem to the pre- 
sent mortgagor arose on Ist Jeth after 
Kuar, 1869, which would correspond to 
something like May or June 1870. In 
Vishvendra Thirthaswami v. Vishnumurthi 
Bhatta (8) it was held that when the 
mortgage-deed provided that the mortga- 
gor might redeem at the end of any year 
within 15 years a suit for redemption 
brought more than 60 years, after the ex- 
piry of one year from the date of the 
mortgage was barred by time. Reliance 
was also placed on the case in Rose Am- 
mal v. Rajarathnam Ammal (9). The facts 
were that certain premises were mortgaged 
with possession in 1896. The mortgagor 
in the instrument of the mortgage covenant- 
edtc re-pay the mortgage money within 
April 20, 1904. In 1898 the mortgagor sold 
the mortgaged premises and called upon 
the morlgagee toreceive the principal and 
interest due and te deliver up possession. 
The mortgagee refused on the ground that 
the mortgage was not redeemable till 1904. 
The plaintifi-mortgagor, therefore, brought 

(8) 18 M LJ 235. ` ae. a et 

(9) 23 M 33, 
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a suit in 1898 for redemption, and it was 
held that the mortgagor was entitled to 
redeem and that a stipulation for the post- 
ponement ofthe payment of the mortgage 
money was prima facie intended for the 
benefit of the mortgagor and the mortgagee 
was notentitled to insist that redemption 
shouid take place cnly after 1904. This 
case was followed in Purna Chandra Sarma 
v. Peary Mohan Lal (i0). In this case 
there was no time fixed for repayment of 
the mortgage money in the deed as drawn 
up, but after the deed had been executed 
a clause was added tothe effect thatthe 
money was to be paid, principal and 
interest, within cne year. The mortgage- 
deed was executed on July 19, 1907, and 
four days after, that is, on July 24, 1907, 
the principal amount covered by the bond 
plus Rs. 2 as interest up to date was 
in discharge of the mortgage. 
debt. The mortgagee refused to accept 
the same and the amount was deposited 
in Court to the credit of the mortgagee. 
The mortgagee then brought-a suit several 
years after, presumably in 1909, for the 
recovery of the mortgage money together 
with interest up-to-date. The trial Court 
held that the mortgage had been redeemed 
by thetender of the principal and interest 
on July 24,1907, and although the lower 
Appellate Court took a contrary view, 
the Oalcutia High Court on second appeal 
agreed with the view taken by the trial 
Court and held that in each particular 
instance it must be determined upon the 
terms of the contract between the parties 
whether there was any special provision 


in the contract which took the case out of 


the general rule that the right of fore- 
closure and the right of redemption must 
be deemed co-extensive, and in the case 
before them there was a covenant in the 
mortgage-deed that the mortgagor shall pay 
the amount of principal and interest within 
the term of one year. 

I have discussed all the cases that were 
cited before me and Iam of the opinion 
that the foree of authority is against the 
contention of the plaintiff-appellant and 
my own view is also that the plaintiff's 
right to redeem and obtain possession ac- 
erued some time in June, 1870, and the 
plaintiffs suit is barred by time as having 
been brought more than sixty years after that 
date. I therefore, dismiss this appeal with 
cosis. Leave to file an appeal by way of 
Letters Patent is granted. 

D. | Appeal dismissed. 
(10) 390 828; 15 Ind. Cas. 287; 17 O W N 149. 
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Second Civil Appeals Nos. 322, 323 and 
< 324 of 1934 


November 17, 1936 - : 
Servastava, A. C. J., NANAVUTTY AND Suita, JJ. 
SHARIF AHMAD AND OTHERS—ÅPPELLANTS 
versus 3 
H. HUNTER, LIQUIDATOR AND OTHERS 
— RESPONDENTS 

Oudh Estates Act (I of 1869), s. 13 before amend- 
ment of 1910--S, a talugdar by will making provision 
for maintenance of oplointijf's predecessors— His 
widow after his death also leaving will making over 
corpus to her daughter and daughter's sons hoping 
that provisions regarding maintenance in her hus- 
band's will shall be continued—Whether “interest” 
in estate, in favour of plaintiff's predecessors created 
—Transfer of Property Act (IV of 1882),s. 100— 
Charge and mortgage. 

On May 3, 1870, CS A, talugdar 
which he made provision for certain 
which were to be paid to the guzaradars. One of 
these allowances war for Rs. 300 per annum payable 
to oneC with his three sons. B widow of CSA, who 
succeeded to her husband also made a will on 
September, 15, 1893 leaving the corpus of the estate 
to her daughter Zand the latter's son S, In her will, 
she expressed the hope that her daughter and her 
(daughter's) son would continue to pay the allowances 
which were mentioned in her husband’s will of 

. May 3, 1870. The plaintiffs claiming as the legal 
representatives of the aforesaid C, brought the suit 
torecover arrears of the maintenance allowance 
pore was made payable to C and his sons from the 
taluga : A 4 

Held, after considering the scope of 8. 18, Oudh 
Estates Act, that the willof CS A did not create any 
interest in his estate in favour of the predecessors of 
the plaintifis so asto bring into operation the pro- 
visions cfs, 13 of the Oudh Estates Act as it then 
stood. [p. 481, col. 1. | : 

[Case-law reviewed.] 

Distinction between charge and mortgage stated. 

S. C. A. against the order of the Ad- 

. ditional Subordinate Judge of Bara Banki, 
dated July 26, 1934. 

Order of Reference to a Full Bench. 

Nanavutty and Smith, Jd.—These ap- 

, peals arise out-of a decision, dated July 2t, 
1934, of the learned Additional Subordi- 
nate Judge of Bara Banki, by’ which he 
disposed of two connected appeals against 
a decision dated May 27, 1933, of the 


madea will in 


learned ‘Munsif of Ramsanehiyhat, in the., 


Bara Banki District. 

The suit was brought by four plaintiffs, 
Sharif Ahmad, Mujib Ahmad, Habib Ahmad 
and Muhammad Ibrahim for the recovery 
of a sum of Rs. 1,250 said to be due to them 
as arrears of. mainténance 
. the rate of Rs. 250 a year. 
To explain the plaintiffs’ claim itis ne- 


cessary to set out the following short pedi-- 


gree. Further details of the genealogical 
table appear in the pedigree appended to 
fhe plaint, and also in the judgment af 
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allowances . 


allowances ab. 


An 


tke trial Court, but for our present purposes 
it will be sufficient to confine the pedigree 


tu the following details : 
MALIK CHHANGA 


a 
Ghani Ahmad 





= | 
Mukhtar Ahmad Fazl Ahmad 
| Musammat 
| Amiran 
Usman Ahmad Siddiq Ahmad 
Muhammad Ibrahim 
(Plaintiff No. 4.) ° 
| Poel 
Wahid Ahmad Nisar Ahmad 
| : 
il =F | 
Sharif Ahmad | Mujib Ahmad Hahib Ahmad 
(Plainti (Plaintiff (Plaintiff 


allowance, of Rs. 300 a year from the Bhilwal 
taluqa, how that maintenance allowance is 
said to have come into existence itis not 
necessary for us at this point to state. For 
the moment we need only say that the 
plaintiffs claimed that the right to receive 
Rs. 250 a year out of the above Rs. 300 a 
year accrued tothem in the following man- 
ner. 

(1) The three sons of Malik Chhanga were 
entitled to Rs. 100 per annum each out 0f 
the total sum of Rs. 300. Sharif Ahmad, 
Mujib Ahmad and Habib Ahmad inherited 
from their father, Wahid Ahmad, half of 
the share of Mukhtar Ahmad ; 

(2) Fazl Ahmad’s one-third share (Rs. 100 
a month) went to Muhammad Ibrahim part- 
ly under a will of Fazl Ahmad's and 
partly under an oral gift by Siddig Ahmad; 

Musammat Amiran, the widow of Ghani 
Ahmad, gave her share by will to Sharif 
Ahmad, Mujib Ahmad and Habib’ Ahmad. 

In this way the plaintiffs collectively 
claimed Rs. 50+Rs. 100+Rs. 100=Rs. 250 
per annum. 

The defendants in the suit were Mr. H. 
Hunter, the Liquidator of the Upper India 
Bank, Musammat Taib-un-nissa, Musammat 
Mahud-un-nissa and Siddiq Ahmad. Some 
of the villages comprised’ in the Bhilwal 
estate aresaid to have been purchased by 
the Bank in 1927in satisfaction of certain 
mortgages which had been executed in the 
years 1909, 19:0, 1911 and 1912 by one 
Chaudhri Shafiq-uz-zaman,. who was at that 
time in possession of the estate, Musammat 
Taib-un-nissa is the daughter of Fazl Ahmad 
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—she married her cousin Nisar Ahmad. Mu- 
sammat Mahmud-un nissa is the daughter of 
Mukhtar Ahmad, Siddiq Ahmad, as the 
pedigree given above shows is the uncle of 
Muhammad Ibrahim, plaintiff Nc. 4. The 
suit was contested only by Mr. H. Hunter, 
defendant No. 1. Musammat Taib-un-nissa 
and Musammat Mahmud-un-nissa, defendants 
Nos. 2 anl 3,to make their position clear 
have put in before us on September 3, 1936, 
an application stating that they do not 
claim any share in the maintenance al- 
lowances. 

The learned Munsif found the plaintiffs 
entitled to Rs. 87-8 per annum, that sum 
being made up according tohis view, in the 
following manner :— 





Rs. A. P. 
(1) the share of Wahid Ahmad 
which went to the plaintiffs 
Nos. 1—3 . 50 0 0 
{2) one-third of Musammat 
Amiran's legal share (Rs. 25) 
under her will in favour of the 
plaintiffs Nos. 1—3 . 8 5 4 
(3) under the will of Fazl 
Ahmad in favour of the de- 
fendant No. 4 .. 29 2 8 
Total Rs. 87 8 0 


lt isnot clear how the learned Munsif 
arrived at this figure of Rs. 29-2-8, nor is it 
clear why he left out of consideration the 
share of Siddiq Ahmad. The total amount 
decreed to the plaintiffs by the learned 
Munsif was five times the above amount of 
Rs. 87-8, that is to say, Rs. 437-8 together 
with interest at 6 per cent. per annum from 
the date of the decision till the date of realiza- 
tion. The sum was decreed against Mr. H. 
Hunter, the defendant No. 1. Six months 
were allowed for payment and it was order- 
ed that in default of payment being made, 
the portion of the Bhilwal estate in the 
hands of Mr. Hunter should be sold. 

Against that ` decision the plaintiff and 
Mr. Hunter preferred separate appeals, Mr. 
Hunter contending that the plaintiffs’ suit 
should have been dismissed entirely and 
‘the plaintiffs contending that their claim 
should have been decreed in its entirety. 
The learned Additional Subordinate Judge 
although he said atthe end of his judgment 
that the judgment of thelearned Munsif in 
“both the appeals was upheld and confirmed, 
in fact modified the decree of the Munsif 
to acertain extent. The learned Munsif 
held that a family custom alleged by the 
plaintiffs of the exclusion -of daughters from 
jnheritance was proved; -but the learned 
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Additional Subordinate Judge found it, not 
proved. This involved alterations in ‘the 
calculations and the learned Additional 
Subordinate Judge found the annual 
amount due tothe plaintiffs to be Rs. 100-10-4. 
This amount he arrived atin the following 
manner :— 
Rs. a. 


P 
(1) (Plaintiffs Nos. 1-3) under 
the willof Musammat Amiran... 8 4 
(2) (Plaintiff No. 4) 
(a) Siddiq Ahmad's share ... 33 10 6 
6 
0 


(b) under the will of Fazl 
Ahmad .. 33 10 
(3) (Plaintiffs Nos. 1—3) the 
share of Wahid Ahmad: ... 25 


Total Rs. 100 10 4 


The shares of Wahid Ahmad, Siddiq 
Ahmad and Fazl Ahmad were less, accord- 
ing tothe learned Additional Subordinate 
Judge, than those found by the learned 
Munsif, by reason of the view taken by the 
learned Additional Subordinate Judge on 
ihe point of the non-exclusion of fémale 
members of the family. Apparently .the 
learned Additional Subordinate Judge cal- 
culated one third of Rs. 100 as Rs. 43-10-6, 
instead of Rs. 33-5-4. However that may 
be, he arrived at the above figure of Rs. 
100-10-4 as the total amount annually due 
to the plaintiffs, and multiplying that amount 
by five he arrived at the figure Rs. 503-4-6 
which of course, is not arithmetically cor- 
rect - five times Rs. 100-10-4 is Rs. 503-3-8 In 
the operative part of the judgment a 
further m‘stake occurs, the total amount 
decreed being there put as Rs, 503-10-6 and 
that is the amount that is stated in the actual 
decree. 


Against the decision of the learned Ad- 
ditional Subordinate Judge disposing of 
their respective appeals, the parties have 
preferred the three appeals which are before 
us; No. 322 of 1934 being the appeal of the 
plaintiffs and Nos. 323 and 324 of 1934 
being the appeals of Mr. Hunter: who had 
to institute two separate appeals, one by rea- 
son of the decision against him by the lower 
Appellate Court in the appeal preferred 
there by the plaintiffs and the other by reas 
son ofthe decision of the Court below against 
him in his own appeal there. The plaintiffs- 
appellanis contend as they did in the lower 
Appellate Court, that their claim should 
have been decreed in its entirety, while 
the defendant-appellant Mr. Hunter contends 
that their claim should have been dismissed 
entirely, : aa: 
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The earliest facts to which we were refer- 
red at the hearing of the appeals are some 
what obscure. It appears that Karim Bakhsh 
the father of Malik Chhanga was ence the 
owner of 12 villages, which for some reason 
or other he made over to one Lutfi Ullah, his 
wife's nephew, for “management and pro- 
tection” to quote the wayin which it was 
put tousin arguments. In return Karim 


Bakhsh used to receive Rs. 300 a year and. 


certain other rights. ‘The estate of Lutf 
Ullah, including the above villages after- 
wards came into the hands of one Chaudhri 
Sarfaraz Ahmad, who was the husband of 
Lutf Ullah’s daughter, Musammat Bech-un- 
nissa. 

The facts relating- to that period as we 
have said are somewhat obscure, but there- 
after they are pretty clear. On December 
21, 1867, Malik Chhanga made an application 
to the members of-the British Indian As- 
sociation complaining that Chaudhri Barfa- 
raz -Ahmad had in 1275 Fasli stopped the 
payment of his maintenance allowance and 
asking that orders be issued to Chaudhri 
Sarfaraz Ahmad tocontinue the payment. 
The matter remained pending for some time 
butin the end the matter came up before 
the British Indian Association for final dis- 
posaland on June 5, 18(9, an order was 
passed in the following terms: (vide Ex. 3), 

“Agar muddai razi-nama dakhil kare to degree 
mublig 300 naqd salana ki di jawe aur: muqdama 
waste manzuri ke huzur men Maharaja Sahib Sir 
Man Singh Sahib Bahadur Qaem Jang, K. C.S. I., 


ke mursil howe. 
: (Sd.) Raja Jagmohan Singh.” 

This may be translated as follows :— 

“If the plaintiff files a compromise, a degree for 
Rs. 300 cash annually may be passed and the -case 
may be sent for approval to Maharaja Sir Man 
Singh, Qaem Jung, K. 0.8. I.” | 

Thereafter follows a nole signed “Man 
Singh” the concluding and operative por- 
tion of which runs thus : 

“agar muddai razi-nama de to degree us ko de jawe 
misil muqdama waste dakhil daftar hone ke peshgah 
Sahib Financial Commissioner ke mursil ho.” 

Along with the vernacular record of the 
proceedings ` before the British Indian As- 
sociation there ison the record a copy.of 
what appears to be a precis in English of 
those proceedings. It runs as follows: 

“Zillah Roy Barrielly Proceedings of the B. I. A. 

the case of Mullick Chunga v. C. Sarfaraz 
Ahmad. Olaim to maintenance.” We 

“The plaintiff bases his claim on the allegation 
that he is a relativeof defendant and held indepen- 
dent possession of his villages upto 1253, but his 
father had placed his villages in trust-in the hands 
of Lutf Ullah, ancestor of defendant. In 1264 he 
obtained the settlement, but voluntarily relinquished 
the trustin the hands of defendant receiving 
“Rs, 300 cash and nothing more and that from 1209 
to 1203 he had received ‘no eamindart privilege, 
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Thedefendant denies the claim and says that 
the cash allowance of Rs. 300 were (sic) givenas a 
manor of favour and not by virtue of proprietary 
right. 

The plaintiff has produced no kabuliyat or putta 
to show that he ever held independent possession; 
he admits that he received Rs. 300 per annum and 
nothing more. Defendant confirms this portion of 
the plaintiff's allegation. Thereis no proof of par- 
tition the committee according fsic) decree Rs. 300 
per annum in favour of plaintiff.” 


Underneath appears the word “confirmed” 
and beneath that word is a signature which 
.appears to be “L. Barrow”. In the copy, 
underneath the signature, are written in 
red ink the words “Financial Commis- - 
sioner” but those wordsdo not appear in 
the original which we have inspected. On 


the front of the original is written :— 
“Recd. 44 p, m. 10-7." 


Legal effect was given in certain cir- 
cumstances- by s. 33 of the Oudh Estates 
Act, (Act No. I cf 1869), to awards made by 
“bodies oftalugdars" and the effect of this 
award has been one of the matters in 
dispute inthe present case, as it had been 
in certain previous litigations. For the 
moment, however, we postpone discussion 
of the effect of this award, and pass on to 
the next stage. | 

On May 3, 1870, Chaudhri Sarfaraz 
Ahmad made a will by which he left the 
corpus of his estate partly to his wife, 
Musammat Bech-un-nissa (she is described 
in the will as Musammat Bibi Bechun), 
with remainder to their daughter Zainab- 
un-nissa and her children and partly to 
his brother Murtaza Husain. The will also 
made provision for certain allowances, 
described in para. 5 as “guzara wa má- 
raat’. At theend of tke will under the 
heading“‘Maraat Taluga Bhilwal” appear a 
number of -allowances, the one with which 
we are concerned being as follows :— 


\ “Mian Chhanga mai har seh pisara Mia 
Chhanga with his three sons): Rs. 300." ee 


Chaudhri Sarfaraz Ahmad died on May 
26, 1870, and after his death disputes aroe 
between his widow, Musammat  Bech-un- 
nissa and his brother Murtaza Husain. 
TLe matter was referred to arbitration and 
in the end it went up before their Lordships 
of the Privy Council, whose decision is 
reported in Murtaza Husain v. Bibi Be- 
chunnissa, L. R. 3 I. A. 209 (1) The will of 
Chaudhri Sarfaraz Ahmad was. in effect 
upheld. . 

The next thing that requires to be men- 
tioned is that in 1892 Fazl Ahmad and 
MukLtar: Ahmad, tle two sons of Malik 
Chhanga and Musammat Amiran, the widow 


(1) 31A 209; 26W RPO 10; 3 3. 
aed O, ; Nasa 242; 3 -Sayı 
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of the third son Ghani Ahmad, sued the 
Deputy Commissioner of Bara Banki, as 
Manager of the Court of Wards in respect 
ofthe Bhilwal estate, for maintenance for 
the years 1298 and 1299 Fash. They ob- 
tained adecree on April 29, 1893. Later 
on in that same year, Musammat Bech vun- 
nissa made a will on September 15, 1893, 
by which she left the corpus of her estate to 
-her daughter, Musammat Zainab-un-nissa 
and the latter’s son, Chaudhri Shafiq-uz- 
zaman, jointly as long as Musammat Zainab- 
un-nissa lived. After the death of Musammat 
Zainab-un-nissa Chaudhri Shafiq-uz-zaman 
“was to possess the whole of the estate. In 
the sixth paragraph of this will Musammat 
Bech-un-nissa said that she hoped that 
Chaudhri Shafiq-uz-zaman and: Musammat 
Zainab-un-nissa would continue to pay the 
allowances to relations and others which 
were mentioned in her husband’s will of 

In 1914 Chaudhri Shafiq-uz-zim.un the 
son of Musammat Bech un-nissa, who had 


by thattime inherited the estate, was de- . 


clared insolvent between 1909 and 1912 
as we have mentioned already, he had 
executed various mortgages in favour of 
the Upper India Bank and in the end in 
1927 the Bank purchased a number of 
villages at sales held in execution of decrees 
that had been obtained on the basis of 
these mortgages. 

‘The plaintiffs’ claims are based on the 
award of the British Indian Association, 
the will of Chaudhri Sarfaraz Ahmad and 
the will of Musammat Bech un-nissa and 
we have to consider the nature and- the 
validity of that award andthose wills and 
the effect of them, if any, as against the 
defendant No.1 Mr. H. Hunter. ; 


As regards ithe award of the British In-. 


dian Association in 1869, a question arises 
whether it was enforceable as a decree 
under the provisions of s. 33 of the Oudh 
Estates Act. That question depends on 
whether it is shown to have been approved 
by the Financial Commissioner of Ondh, 
and filed in his Court, within six months 
after passing of the Act. In the present case 
the learned Munsif took the view that it 
‘was not shown that the award was filed in 
the Court of the Financial Commissioner 
within six months after the passing of the 
Act, and that it was, therefore, not enforce- 
‘able as a decree, but nevertheless he found 
it enforceable as an award. The learned Ad- 
ditional Subordinate Judge was of opinion 
that the figures “10-7” that we have refer- 
yed to as appearing on the front- of the 
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original precis of the proceedings before 
the British Indian Association referrcd to 
the year 1869, and that, therefore, the 
order cf the Financial Commissioner was 
“binding on the parties and their repre- 
sentatives’. Ina case in which Nisar 
Abmad, one of the membersof the family 
of the present plaintifis sued Mr. Hunter 
for arrears of maintenance; it was held by > 
a Bench of this Court that the award pass- 
ed by: the British Indian Association had 
not been stown to have been. filed in the 
Financial Commissioner's Court within six 
months after the passing of the Oudh 
Estates Act, and that it was, therefore, not 
enforceable asa decree under s. 33 of the 
Oudh Estates Act, (H. Hunter, Liquidator of 
Bank of Upper India, Ltd. v. Nisar 
Ahmad, 9 O.W. N. 900 at page 907 
(2;]. As regards the will of Chaudhri Sar- 
faraz Ahmad jt was held in the above case 
that the allowance in question was recog: 
nised as a charge on the Bhilwal estate in 
the wills of Chaudhri Sarfaraz Ahmad and 
Bech-un-nissa, (as her name is there spelt). 
In a later case in which a somewhat similar 
question arose though not in connection 
with this same family, a maintenance al- 
lowance wasinthe special circumstances 
of that case held not to create a charge on 
a certain village (vide Kesho Prasad dead 
and on his death Hira Kuar and others v. 
Upper India Bank, Ltl., through Mr. Hun- 


‘ter, Liquidator, Banks, Lucknow, 9 O. W. 


N. 1037, at page 1041 (3)]. 

In the present case it is argued inter 
alia cn behalf of the. appellant, Mr. 
Hunter that the will of Chaudbri Sarfaraz 
Ahmad did not create any charge on the 
Bhilwal estate for the satisfaction of the 
maintenance allowances of the plaintiffs’ 
predecessors and that if it is held that it did 


‘create a charge, such a charge was an 


interest’ in the estate within the meaning 
ofs. 13 of the Oudh Estates Act as it then 
stood, and that the will, therefore, required 
registration. The will admittedly was not 
registered, and itis, therefore, contended 
that having regard tothe provisions of the 
above section the will was invalid. On 
behalf of the plaintiffs it is contended that 
the will of Chaudhri Sarfaraz Ahmad did 
create 9 charge onthe property, but that 
a charge is a different thing from anin- 
terest and that the will did not fail by 
reason of its not being registered. 


(2)9 O W N 900 at p 907; 113 Ind; Cas. 692; AIR 
Te Oudh 336; Ind. Rul. (1933) Oudh 194; 8 Luck 


168, 
(3)9 OW N 1037; 111 Ind. Cas, 471; AIR 19 
Oudh 76; Ind Rul, (1933) Oudh 65, - ? 
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For Mr. Hunter his learned Counsel made 
reference to a decision of their Lordships 
of the Privy Council reported in Khoo Sain 
Ban v. Tan Guat Tean, L L. R. 7 Rangoon 
234 (4), which decision was referred to in 
Kesho Prasad v. Upper India Bank, Lid., 
90. W. N. 1037 (3). The Bench of this Court 
‘that decided that case regarded their 
Lordships as laying down that a document 
creating a charge is compulsorily registra- 
ble. For the plaintiffs it is contended that 
their Lordships did not lay down any such 
general proposition but, after quoting 
from s. 17 of the Registration Act, said | 
“It is plain that the dccument founded upon this 
record is one alleged to create a right, title or 
interest over immovable property Such a document, 
it is declared, shall be registered.” 
' The above decisions are not really of 
_any assistance in the present matter inas- 
much as we have to consider the state of 
affairs as it stoodin 1870, and es pointed 
out by the late Mr. Chhail Behari Lal, in 
‘his commentary entitled: “The Taluqdari 
Law of Oudh”", at page 428 : 
` “The first Registration Act in force in Oudh was 
Act Vlll of 1871. Before this, registration in Oudh 
was carried” on under the rules sanctioned by 
Government in No. 5702, dated September 6, 1859.” 

The matter appears tous to be not free 

from difficulty, and we have decided to refer 
-the following question for decision by a 
Full Bench of this Court : 

‘Did the will of Chaudhri Sarfaraz Ahmad create 
any interest in his estate in favour of the prede- 
cessors, of the plaintifis so as to bring into operation 
the provisions of s.13 of the. Oudh Estates Act 
(Act Iof 1869), as it then stood ? " 


Messrs. M.. Wasim, Ali Hasan and Siraj 
Husain, for the Appellants. - D ra 
Messrs. R.-B. Lal and-Ishtaq Ahmad, for 
Respondents Nos.-2 and 3. yas 
_ _.dudgment.—The question referred- to 
the Full Bench is as follows :— oA 
“Did the will of Chaudhri. Sarfaraz Ahmad 
..create any interest in his estate in fayour cf the 


“predecessors of the plaintiffs so as to bring into - 


operation the provisions of 8.'13 of the Oudh Estates 
Act, (Act Iof 1869), as it then stood ?” : 

The facts of the case haye been 
stated at length in- the order of refer- 
ence. For the purpose -of deciding the 
question which has been referred to the 
‘Full Bench, it will--be enough to say - that 
on May 3, 1870, Chaudhri Sarfaraz’ Ahmad, 
Taluqdar of the Bhilwal estate in the Bara 
_ Banki District made a-will in which he 
made provision for certain allowances which 
were to be paid to the guzaradars. One of 
these allowances was for Rs. 300 per annum 

(4) 7R 234; 117 Ind. Cag. 489; A IR 1999 P O 
141; 33 C W N 652; 31 Bom. L R’873; 30 L W 18; 60.0 
Lid 99; 57 M L J 529; (1929) MW- N°618. O). 
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payable to one Malik Chhanga with his 


. three sons. Musammat Bech-un-nissa, widow 


of Chaudhri Sarfaraz Ahmad, who succeed- 
ed toher husband also made a will on 
September 16, 1893, leaving tke corpus of 
the estate to her daughter Zainab-un-nissa 


‘and the latter's son Chaudhri Shafiq-uz- 


zaman. In para. 6 of her will, she expressed 
the hope that Chaudhri Safiq-uz-zaman and 
Musammat Zainab-un-nissa would continue 


“to pay the allowances which were men- 


tioned in her husband's will of May 3, 1870. 
The plaintiffs claiming as the legal repre- 
sentatives of the aforesaid Malik Chhanga, 
brought the present suit torecover arrears 
of the maintenance allowance which was 
made payable to Malik Chhanga and his 
sons from the Bhilwal Taluga. Mr. Hunter, 
the Liquidator of the Upper India Bank, 
who has purchased some of th3 villages 
comprised in the Bhilwal estate resisted 
the claim on various grounds. One of these 
grounds was that the will of Chaudhri 
Sarfaraz Ahmad not being registered, the 
provision contained therein for main- 
tenance allowance in favour of Malik 
Chhanga and his sons was unenforceable 
under s. 13 of the Oudh Estates Act inas- 
much as the aforesaid provision had the 
-effect of creating an interest in the estate 
‘in favour’ of the aforesaid guzgaradars, 
who were not persons’ of any of the two 
“classes mentioned in that ‘section. The 
Division Bench which heard the appeal was 
of opinion, that the question was one ‘not 
-free from difficulty, and has, therefore, 
referred it;for ‘decision by a Full Benoh of 
this Court. f É 


The question has been argued before ug 
-in -two aspéċts, one with reference to the 
-provisions of the Oudh Estates Act, and the 
‘other “with reference to the provisions of the 
‘Transfer of Property: Act. Section 13 cf the 
‘Oudh Estates Act (Act I of 1869) as it stood 
‘before the améhdment made in 1910, runs 
‘as follows :— i 

“13. No taluqdar or grantee and no heir or legates 
‘of a talugdår or‘grantee, ‘shall have power to ‘give 
or bequeath “his estate, or any. “portion | thereof or 
any interest therein, to any pergon’not being either— 

` {1} a person who, under the provisions of this-Act, 
or under the ordinary. law to which persons of 
the donor's or testator’s tribe and religion are sub- 
jeet, would have succeeded to such estate or to a por- 
‘tion thereof or to an interest thérein if such talug- 
dar or grantee heir, ‘or legatee had died intestata, or 
.(2)-a- younger: son ofthe talugdar, or. grantee, heir 
or legatee, incase the name of such taluqdar or 
.grantes appears’ in ‘the third or the fifth of the 
lists mentioned in s. 8, except by an instrument cf 
gift or’ -willexecuted and attested not léss than three 
months before the death ofthe donor or testator, in 


489 
manner herein provided jin the case of a gift or 


will as the case may be and registered within one 
month from the date of its execution. ” 

Their Lordships of the Privy Council in 
Maharani Indar Kunwar v. Maharani Jai- 
pal Kunwar, L. R. 15 I. A. 127 (5), deal- 
ing with a question of construction relating 
to this section described it as a “most difti- 
cult section.” One of the difficulties pre- 
sented before their Lordships when they 
made this remark wes as regards the mean- 
ing of the word “interest” in the estate as 
used in the section. It was held in this 
case that a junior widow's right to succeed 
toa life estate in her husband’s property 
expectant on the determination of the junior 
widow's life estate therein, but subject to 
be defeated by a valid adoption, is an inter- 
est in suchan estate within the meaning 
of s. 13, sub-a. (1) of ActIof 1869. 

The precise question which we are called 
upon to decide, whether a right of main- 
tenance is included in the word “interest” or 
not, was raised before their Lordships of 
the Judicial Committee in two cases re- 
ported in Ajudhia: Bakhsh v. Rukmini Kuar, 
L. R. 11 I. A. 1(6)and Haji Abdul Razak 
v. Munshi Amir Haider, L. R.11 I. A. 121 
(7), but their Lordships did not consider it 
necessary todecide it in either of them. 
In the last of these cases, their Lordships 
observed as follows : 

“The first question depends upon whether the 
devisee came under the description of persons in 
the Ist sub-section of cl, 13—‘a person who under 
the provisions of this Act, or under the ordinary 
law, would have succeeded to such estate or to a 
portion thereof, or toan interest therein, if such, 
talugdar or grantee had died intestate.’ The only 
plausible argument adduced on the part of theap- 
pellant on this sub-section was that the appellant 
would have been entitled to maintenance, which, if 
not an estate ora portion thereof,’ was ‘an interest 
therein, and, therefore, that a devise to him need 
not be registered. Their Lordships are far from 

‘affirming that a mere title to maintenance would 
be such an ‘interest therein’ as would come within 
this clause ; but it is not necessary to decide this 
question, because the section which, if at all, con- 
fers this right to maintenance—s. 26,—(taken in 
conjunction with s. 24), speaks of ‘nephews of the 
deceased, being fatherless minors, and it is not 
shown that this appellant was a minor either at 
the time of the death of the testatrix or at the 
execution of the Will.” 

The same question also arose in a case 
decided by a Bench of ihe late Court of 
the Judicial Commissioner of Oudh in 
Babuain Sukhraj Kuar v. Babu Sheo Sahat 
Singh, Select Case No. 198 (8). It was held 

(5) 15 I A 127; 15 © 725; 5 Sar. 150; 12 Ind. Jur. 377 


(PO) 
(6)111A 1; 10 O 482; 4 Sar, 497; 8 Ind, Jur, 163 
ae HIA 121; 10 O 976; 4 Sar. 555; 8 Ind, Jur. 457 
i © Select Qase No. 192, T 
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in this case that the fact that the plaint- 
iff was entitled to maintenance under s, 24 
of the Oudh Estates Act did not bring a 
will in her favour within the exemption 
contained in sub-section (1) of s. 13 of tke 
Oudh Estates Act. If we may respectfully 
say so, we are of the same opinion. The 
object ofs. 13, clearly was to impose res- 
traint on the taluqdars against their mak- 
ing agift or bequest cf their estates to 
persons outside the line of succession in a 
hasty or thoughtless manner except in the 
case of a younger son of a taluqdar enter- 
ed in Lists Nos. 3 and 5 of the Oudh Estates- 
Act who by reasonof the adoption of the 
rule of primogeniture was deprived of the 
prospects of succession to the estate, and 
was, therefore, thought deserving of spe- 
cial consideration. Persons entitled to main- 
tenance under Chap. VIL of the Oudh Es- 
tates Act are not persons in the line of 
succession who could succeed to the estate, 
partion thereof, or interest therein in case 
the donor died intestate. The words 
“would have succeeded to such estate” are 
quite appropriate for designating persons 
who would be entitled to succeed under 
8. 22 of the Oudh Estates Act. The words 
“a portion thereof” or “an interest therein” 
seem intended to refer to the case of per- 
sons entitled to succeed under s. 23. The 
words ‘interest therein” would also cover 
the case of a widow succeeding to a life 
estate or a junior widow entitled to such an 
estate expectant on the determination of 
the life estate of the first married widow, as 
was heldin Maharani Indar Kunwar v. 
Maharani Jaipal Kunwar, L. R.10 I. A. 127 
(5). The use of the words “had died in- 
testate" at the end of cl. (1) of the section 
also clearly point to the fact that the per- 
sons which the legislature had in view in 
enacting the clause were persons entitled 
to succeed in case of intestacy. In case 
the word “interest” is held to include a right 
of maintenance such as is referred to in 
Chap. VII, such an interpretation would 
also give rise to various anomalies some, of 
which have been pointed out by the Bench 
in Babuain Sukhraz Kuar v. Babu Sheo 
Sahat Singh, Select Case No. 198 (8), It has, 
however, been argued that the case of the 
plaintiffs-appellants is notone of persons 
claiming maintenance under Chap. VIII of 
the Oudh Estates Act, but a caseof per- 
sons entitled to an annuity under the will 
of the talugdar. Weare of opinion that 
the distinction pointed out cannot help the 
defendant. Itis impossible tosay that the 
will, which merely provides for the main: 


1 
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tenance allowance, constitutes any bequest 
of an interest in the estate in favour of the 
guzaradar. There is no conveyance of any 
interest in the estate, even though the cash 
guzara may be payable out of the income 
of the estate, and might be a charge on it. 

Next as regards the provisions of the 
Transfer of Property Act, the Counsel for 
the parties have argued the question under 
reference on the assumption that the guzara 
made payable to Malik Chhanga under the 
will of Chaudhri Sarfaraz Ahmad consti- 
tuted a charge on the Bhilwal estate. The 
only controversy raised before us is whe- 
ther in such a case it can be regarded as 
the transfer of an interest in the property. 
In Mr. Hunter, Liquidator of the Bank of 
Upper India, Ltd. v. Chaudhri Nisar 
Ahmad, 90. W.N p.900, at p. 908 (2), a 
Bench of this Court, of which one of us 
was amember, observed as follows :— 

“In the case ofa charge, there is no transfer of 
any interest in the property in favour of the charge- 
holder as in the case of a mortgage. A vharge is 
merely a security for payment of money to be en- 
forced against the property charged. Thus from 
the very nature of it, as a general rule,a charge 
cannot be enforced against atransferee for consi- 
deration without notice. In fact this constitutes 
an essential distinction between a mortgage anda 
charge, As in the case of mortgage there isa trans- 
fer of interest, atransferee of the mortgaged pro- 
perty can acquire only the remiining interest of the 
mortgagor and is, therefore, bound by the mort- 
gage. Eut in the case ofa charge there being no 
transfer of interest, it cannot ordinarily be enforcad 
againsta transferee for value without notice.” 

Even after hearing the learned Vounsel 
for Mr. Hunter at great length, we can see 
no grounds to disagree with this opinion. 
It might be noted that there seems almost 
a consensus of judicial opinion on this 
point. In Govinda Chandra Pal v. Dwarka 
Nath Pal, I. L. R. 35 Cal. 837 at p. 843 (9), 
their Lordships of the Calcutta High Court 
observed as follows :— 

“The Act obviously contemplates a difference be- 
tween mortgages and charges, though no doubtthe 
mode of granting relief and the nature of the re- 
lief that may be granted are similar because a 
decree for sale is the only relief that may be 
granted for the enforcement of charge. A mortgage 
is a transfer of an interest in specific immovable 
property, acharge only secures payment of money 
out of that property. Hither may be created by act 
of parties, but when the transaction does not amount 
to a mortgage, and does not, therefore, operate asa 
transfer, it isa charge on immovable property. A 
document, which only gives aright to payment out 
of 2 particular property without transferring it, has 
been held to create a charge.” h 

Similarly in Raja Sri Sri Shiva Prasad 
Singh v. Bani Madhab Choudhry, 1. L. R. 
1 Patna 387, at page 392 (10), Das, J. re- 

(9) 35 O 837 at p 813; 12 OW N 434, : 

(10) 1 Pat, 387 at p 392; 70 Ind, Cas, 24; AIR 1922 
Pat, 5294 P L FG, . 
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marked as follows :— 

“Now the broad distinction between a mortgage 
and a charge is this: that whereas a charge only 
gives right to payment out ofa particular fund or 
particular property without transfering that fund 
or property, a mortgage isin essence a transfer of 
an interest in specific immovable property. The 
line of division in England between a charge 
anda mortgage isa very clear one; but in this 
country the division is not so well-marked. It has 
been pointed out ‘that there is very little difference, 
if any, between a charge and a simple mortgage 
as defined in 3.58 ofthe Transfer of Property Act; 
and that in a simple mortgage, the interest trans- 
ferred is the right to have the property sold. If 
there be so, it becomes á question of some nicety 
to distinguish between a simple mortgage and a 
charge.” 

Again in Sher Singh v, Daya Ram, I. L. R. 
13 Lahore 660, at page 607 (11), Tek Chand, 
J. made the following observations :— 

“Tt will be seen that the essenceof a mortgage 
is a ‘transfer of an interest, in immovable pro- 
perty. From this it follows, as held by Wallis, C. J. 
in Ramasami Iyengar v. Kuppusami Iyer, (1922) 
66 Ind. Cas, 554 at p.556 (12), that a document which 
givesimmovable property as security for the satisfac- 
tion of a debt, without transferring any interest 
in the property, merely constitutes a charge on the 
property and is not a mortgage.” 

The same distinction was also empha- 
sised by a Bench of the Allahabad High 
Court in Altaf Begum v. Brij Narain, I. L. 
R. 51 Allahabad 612, at page 618 (13), in 
the following terms :— 

“There being no advance by way of loan, the 
agreement in question does not amount toa mort- 
gage-deed, Itis an agreement to pay. the monthly 
ullowance with a chargeon a specilic immovable 
property, Now there is a clear distinction between 
a mortgagesnd a charge, the former being a trans- 
fer of an interest in immovable property as & secus 
rity for the loan, whereas the latter is nota transfer 
though it is none the lessa security for the pay- 
ment of an amount.” f 

The only case which the learned Counsel 
for Mr. Hunter has been able to cite against 
this chain of decisions is a decision of the 
Madras High Courtin Srinivasa Raghava 
yv. Ranganatha Iyengar, 51 Ind. Cas. 963, at 
p. 966 (14). The sentence relied on is as 
follows :— 

“As regards s. 40 of Act IV of 1882, an obligor 
who executes a bond creating a charge on specific 
immovable property does, in my opinion, transfer an 
interest therein and the obligee is entitled to an 
interest in the property and not merely to the bene« 
fit of an obligation annexed tothe obligor's owner- 
ship of immovable property within the meaning of 
8. 40, Act IV of 1882.” 

It will be enough to say that that case is 


(11) 13 Lah. 660 at p 667; 139 Ind. Cas. 49; Ind, 
Rul. (1932) Lah. 544; AI R 1932 Lah. 465; 33 PLR 
847 Œ B). í 

Le na, Cas, 554 at-p 556; 14 L W 99;(1921) M 
WN is 

(13) 51 A 612 at p 618; 116 Ind. Cas, 855; AIR 1929 
All. 281; (1929) A L J 367, 

i a Ind. Cas. 9683 at p 960; 25M L T 347 36M 
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altogether distinguishable because as re- 
‘marked in the same case, it was unneces- 
sary to decide whether the dccument in 
,question constituted a mortgage involving 
‘thereby a transfer of interest in the pro- 
‘perty, or a mere charge. The observations 
‘which have been qnoted ahove, it will be 
seen, were made with special reference to 
s.40 of Act IV of 1882. We have no hesi- 
tation in conceding that the word “interest” 
according to its dictionary meaning, is of 
wide amplitude and might in a general 
sense be treated as including even the 
- right of a charge-holder to enforce the 
charge against the property forming the 
subject of the charge ; but for the reasons 
‘already stated we are detinitely of opinion, 
that it cannot, by any meang, be regarded 
. a8 an interest such asis contemplated by 
s. 13 of the Oudh Estates Act. A 
Lastly, reference was made to certain 
‘cases decided with reference to the provi- 
sions of s. 17 of the Indian Registration 
. Act. We are ofopinion, that these cases 
cannot afford any guidance in determin- 
ing the meaning of the words “interest in 
- an estate” as uscd in the Oudh Estates 
Act. We, therefore, think it unnecessary 
--to discuss those cases. 
_., For the above reasons, we answer the 
‘ question under reference to the Full Bench 
- in the-negative. oo 
© oD Reference answered. 
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ere PATNA HIGH COURT. i 
Civil Revision Petitions Nos. 687 to 689 of 


1935 
February 26, 1936 
; MAacPHERSON, J. 
KAMESHWAR SINGH— PLAINTIFF — 
PETITIONER ; 
: versus 
MAHABIR PASI—Degranpant—Oppogits 

“PARTY 

Bengal Tenancy Act (VIII of 1885), s.153—District 


“ , Judge refusing to revise order under s. 153—High 
Court, if can exercise powers of revision. 


Where the District Judge refuses to revise an 


order under s. 153, Bengal Tenancy Act, the High 
“Court has power in proper cases to act in revision, 


O. R. P. from an order of the District 
Judge, Darbhanga, dated July 18, 1935. ` 

Messrs. Murari Prasad and S. P. Sri- 
“pastara, for thé Petitioner. 
: Mr. Hareshwar Prasad Sinha for Messrs. 
., P.vngaand R. K. Chaudhury, forthe Op- 
posite Party. ' i t 

Order.—These three applications in re- 
vision relate to three suits brought under 
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the Bengal Tenancy Act for recovery of 
the several amounts payable on settlement 


(by auction) of date and palm- trees in 
April 1930 with three sets of Pasis for the 


year 1337 F. 


They were broughton September 8, 1933, 
which date was within three years of 
Bhado 30 (that is the last day) of the 
year 1337. It was contended on behalf of 
the landlord thatthe suits were brought 
within the period of limitation since even 
though the payments by the Pasis are not 
“rent as defined in the Bengal Tenancy 
Act, yet under s. 193, Bengal Tenancy Act, 
the provisions of the Act applicable to 
suits for recovery of rent are, so far as may 
be, toapply to suits for recovery of any- 
thing payable or deliverable in respect 
of any rights of pasturage, forest right, 
tights over fisheries and the like and the 
contention is that these payments for the 
date and palm trees are payable in respect 
of “forest right’ or are something analo- 
gous to forest-right covered by the words 
“and the like. The expressicn which the 
plaintif would use is “phalker.” If that 
contention is sound, then the plaintiff would 


“Come under Sch. III, Article 2, cl. (b), 


Bengal Tenancy Act, and would be entitled 
to recover on the date of suit, though, of 
course, as the claim is not for “rent” the 
interest could not be at 124 per cent. as for 


- rent. 


The plaintiff adduced evidence that there 


- was an oral contract that the so-called 


“thika jamas" would be payable on Bhado 
30, 1337, but that claim was not establish- 
ed. The defence was that the suits were 
barred under Art. 110, Limitation Act, and 
the Munsif accepted and dismissed the 
suits. The District Judge entertained an 
application for revision under the proviso 
to s. 153, Bengal Tenancy Act, but holding 
that the suits were nothing but ordinary 
suits for recovery of the settlement money 
and did not fall under the provisions of 
s. 193, Bengal Tenancy Act, he rejected the 
applications in revision. 

These rules have apparently been issued 
to cansider the question which I have set 
out. A complication is introduced by the 
objection raised on behalf of the defend- 
ants opposite party, that this Court has no 
power to actin revision over the District 
Judge's failure to revise. -As at present 
advised, I am-not inclined to hold that this 
is really an obstacle to the .consideration 
of the question since this Court may 
in a proper case itself act under its 
powers of revision. The question itself is, 
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of course, of considerable importance; 
various recent decisions of this Court which 
are referred to appear to be in. conflict, I 
may mention Jhakur Sahu v. Rajkumar 
Tewari (1) and Moti Singh v. Deoki Singh (2) 
and there may be others. I accordingly 
refer these applications in revision to a 
Division Bench.* ; 

D. Order accordingly. 

(1) AI R 1936 Pat 102; 180 Ind. Cas. 186; 17P LT 
88; 2B R 184; 8R P 351. 


(2) A IR 1936 Pat 66; 160 Ind. Cas. 1054; 17 P LT 
170;2B R274; 8 R P 408. 


* For judgment of Division Bench, see page 488, 
Infra—[Ed.] : 








CALCUTTA HIGH COURT 
Civil Appeal No. 184 of 1934 
- May 6, 1936 
GUSA AND BARTLEY, JJ. - 
(Shebaits of Sree Sree Idol Issur) 
SRIDHAR THAKUR AND OTHERS ~ 
PLAINTIFFS — APPELLANTS 


versus 
JAMINI SUNDARI DASSYA—DErENDANT 


— RESPONDENT. ; 

Bengal Land Revenue Sales Act (XI of 1859), ss. 6, 
7—Sale on account of revenue arrears and cesses not 
amalgamated—Mention of arrears of cesses in notifi- 
cation—Sale for arrears of revenue, whether illegal 
—Publication of notification of sale in Gazette— 
Periol of 30 days, if applies—Mere suit for declara- 
tion that sale is illegal—Maintainability. 

The sale for arrears of revenue is held not only 
on account of arrears cf revenue but on account of 
arrears of cesses due in respect of the estate in 
question. The amount due on account of cesses bs- 
ing mentioned in the sale proclamation; . but not 
amalgamated with, or included in. the revenue; the 
mention of the amount of cesses along with revenus 
arrears, in the notification of sale, does not make 
the sale for arrears of revenue illegal or ultra vires, 
[p. 486, col. 21 à 

Ths provisijn of s. 6, Revenue Sales Act, d.es 
not prescribe a period of 30 days in the matter 
of -publication in the Gazette of the notification of 
sale; and it cannot be said that the provision re- 
lating to affixing the sale notification at certain 
places, which precedes the one relating to the pub- 
lication of the sale notification in the Gazette, fix- 
ing a period of 30 deys is applicable also to the pub- 
lication of the sale notification in the Gazette. [p. 
487, col. 1.) ` 

Obiter.—The suit framed merely for a declaration 
that the revenue sale was illegal and ultra vires 
and without any force and effect, is not maintain- 
able under the law, in the absence of any prayer 
for consequential relief. The relief that has to be 
applied for in the casa was one for setting aside 
the sale held for arrears of revenue; and where that 
is not done and the suit with a prayer for a dec- 
laration, pure and simple, presumably for the pur- 
poss of avoiding payment of proper court-fees, is 
not a suit which is contemplated by the Revenue 
Sale Law. 


: ©. A. from the original decree of the Sub- 
Judge, Rajshahi, dated April 23, 1934. 
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Messrs. Sarat Chandra Basak and Bijan 
Kumar Mukherjee, for the Appellants. 

Messrs. Bireswar Bagcki and Jatindra 
Mohan Sanyal; for the Respondent. 

Judgment.—This appeal has arisen out 
ofa suit for a déclaratory décree in res- 
pect of a revenue sale held on June 24, 
1932, of Mahal Taraf Ratahar and others, 
appertaining to Touzi No. 365 of the 
Rajshahi Collectorate, after having the 
same determined to be bad and inopera- 
tive (illegal and ultra vires), and of no 
force and effect. Inthe plaint, there was 
also a prayer for temporary injunction 


‘against the defendant-respondent, restrain- 


ing her from taking possession of the _ 
disputed property till the disposal of the. 

suit. The prayer for temporary injunction. 

was withdrawa during the pendency of the | 
suit. The case of the plaintiffs before the 
Court was that the revenue payable in 
respect of the Touzt in question for the 
March kist of 1932, became arrear only on 
April 1, 1932, and as such, the sale that was 
held onJuné 24, 1932, was illegal and ultra 
vires ; it was further stated by the plain- 
tiffs that the revenue payable for the mahal 
in suit was payable in four kists, namely, 
January 12, March 28, Juns 28 and Sep- 
tember 28, and that the plaintiffs paid the 
revenue in the said manner all along and 
could not pay the revenue for the March 
kist on account of the world-wide economic 
depression. It was the case of the plain- . 
tifs thatthe mahal in question was ad- 

veriised for sale noh only for arrears of | 
revenue but also for cesses due, and that 
as such, the sale held on June 24, 1932, was 
not legal. It was -asserted by the plaintiffs 
that the sale notices and the sale proclama- 
tions required to be served under the pro- 
visions of ss. 6 and 7, Revenue Sale Law, 

were not served in the locality, and were 
not duly published in the Calcutta Gazette 
in the manner provided by law. It was 

the case of the’plaintiffs also that owing 

to irregularity referred to in the plaint, 

the property having an annual income of 

Rs. 1,744, and worth Rs. 17,000, was sold 
at an ‘inadequate price of Rs. 1,100 only 
and that thereby the plaintiffs suffered 

substantial injury. It was further stated 

by. the plaintiffs that they “had suffered 

extreme hardship asa telegraphic money | 
order for Rs. 1,000 was noi delivered to 
their agent on the dwe of the sale by the 

Post Office, and: that as such, the -arrears 

of revenue could not be depssited in the 
Collectorate on the date of the sale. The 
last of the above allégations of fact on ` 
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which the plaintiffs’ case before the Court 
rested, relating to hardship could not be 
considered tobe the basis of a ground 
for holding that the sale was not in 
accordance with law. The evidence in the 
case dces not establish the position that 
the telegraphic money order arrived at the 
post office on June 24, and that the amount 
covered by it could not be paid by the 
post office to the plaintiffs’ agent on account 
of. shortness of fund. The ground of hard- 
ships as aforesaid, was not made out, and 
no question of irregularity or illegality arose 
on the facts alleged, relating to non de- 
posit of arrears on the date of sale. The 
claim made by the plaintiffs in the suit 
was resisted by the defendant. The al- 
legations of fact made inthe plaint on 
which the plaintiffs’ case before the Court 
was based were denied ; and it was assert- 
ed by the defendant that notices of the 
Bale were properly served and published in 
the manner provided by lay. In addition 
to the denial of the allegations made in 
the plaint, there was the definite statement 
made by the defendant in her written 
statement filed in Court that the suit was 
not maintainable in the form presented in 
the plaint, without any prayer for setting 
aside the sale. On the pleadings of the 
parties, various issues were raised for de- 
termination in the case. The learned Sub- 
ordinate Judge in the Court below gave 
his decision against the plaintiffs on the 
material issues arising for consideration in 
the case, and the plaintiffs’ suit was dis- 
missed. The plaintiffs have appealed to 
this Court against the decision and decree 
of dismissal passed by the trial Court on 
April 23, 1934. 

In support of the appeal to this Court 
the main questions raised by the learned 
Senior Government Pleader appearing for 
the plaintiffs-appellants may be dealt with 
under the following heads: ln the first 
place it was urged in consonance with the 
statement made in the plaint that the 
revenue payable for estate No. 365 which 
was sold cn June 24, 1932, was payable 
in four kists, and the kist of March 28, 
became arrear on April 1, and that the 
sale could not, under the law, be held be- 
fore the next kist day, June 28, and that 
as the sale washeld on June 24, 1932, it 
was in law illegal and ultra vires. The 
question thus raised in has to be decided 
and the date on which the revenue pay- 
able by the plaintiffs fora particular kist 
became arreais has to be determined with 
teference to the materials placed on the 
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record. The most relevant evidence on this 
part of the case was that afforded by the 
Doul Kistibandi, Ex. C in the case, in res- 
pect of Touji No. 365, dated December 14, 
1813. It was apparent from that docu- 
ment that March 28, could not be “the 
relevant date for a particular kist, inas- 
much as the kists mentioned in the Doul 
Kistibandi were 12 in number according 
to the 12 Bengali months. The March 28 
was not the date when any kist was payable; 
the Pous, Magh and Falgun kists became 
arrear on the lst Chaitra, March 14, and 
the latest day of payment under the Re- 
venue Sale Law was, therefore, March 28, 

This view of the matter is established 
on other materials placed on the record, 
namely the Arrears List Ex. 7 and the 
sale notices, Exs. E (6) and E (7) series. 
That the plaintifis themselves knew and 


considered that the kist in question became 


arrear on tke Ist Chaitra, i.e. March 14, 
is apparent from their statement in Ex. A, 
the memorandum of appeal filed by them 
before the Commissioner, for setting -aside 
the revenue sale thut had taken place on 
June 214, 1932, It may be that the statement 
contained in Ex. A does not amount to 
an admission operating as an estoppel 
against the plaintiffs ; but there is no doubt 
that it wasa relevant piece of evidence 
which went to indicate clearly what the 
date was when the kist in question be- 
came in arrear, according to the plaintiffs 
themselves. On the materials before us, 
we are unable to come to tbe conclusion, 
as we were invited to do, that the trial 
Court was wrong in not coming to the con- 
clusion that March 28, 1932, was subsequent- 
Jy fixed for payment of the kist in question, 
and it became arrear on April 1, 1932. The 
Doul Kistibandi, Ex. C, taken alcng with 
the other evidence on the record, estab- 
lishes the position as indicated above, that 
the sale held on June 24, 1932, was not 
illegal and without jurisdiction. It was sug- 
gested in the course of argument that the 
sale for arrears of revenue in the case 
before us, having been held not only on 
acccunt of arrears of revenue but on ac- 
count of arrears of cesses due in respect of 
the estate in question, it could not be said 
that the sale was one for arrears of revenue. 
The contention was not, however, pressed, 
in view of the position, well estab- 
lished now, thatin a case even of amal- 
gamation of dues on account of cesses with 
revenue payable in respect of an estate, a 
sale for arrears of revenue could not be 
set aside on the ground that it was illegal 
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or ultra vires. In the case before us the 
amount due on account of cesses was men- 
tioned in the sale proclamation; but it was 
not amalgamated with, or included in, the 
revenue; the amount of revenue in arrear 
and the amount of cesses due were separate- 
ly mentioned. In this view of the case, 
there can be no question that the mention 
of the amount of cesses due along with the 
arrears of revenue in the sale notification, 
in pursuance of which the revenue sale in 
question was held, did not make the sale 
illegal under the law. 

The next question raised before us 
related to the non-service or non-publica- 
tion of the sale notifications and notices, as 
required by ss. 6 and 7, Revenue Sale 
Law. The ground of irregularity in the 
matter of actual service of processes was 
not urged before us, and on the facts prov- 
edin the case, there can be no question that 
the conclusion arrived at by the Court 
below that the allegation of non-service of 
sale notification or notices, as required by 
law, had not been established, is correct. 
The ground urged before us on this part of 
the case related to the position that there 
was no publication in the Calcutta Gazette, 


of the sale in pr ti $ tioned in - Prades 
Revenue Sale Law. The position is - publication of the notification of sale, al- 


“though there was none established, no case 


s. 6, Revenue Sale Law. The position is 
this, the notification of the sale was publish- 
ed iv the Calcutta Gazette at a time when 
there was remaining, not the full period 
of 30 days before the sale, but only 28 
days. It was urged that the law enjoined 
publication of the notification in the 
Gazette leaving afull period of 30 days 
before the sale of arrears of revenue could 
be held. It has to be noticed in this con- 
nection that the provision of s. 6, Revenue 
Sale Laws, does not prescribe a period of 
30 days in the matter of publication in the 
Gazette of the notification of sale; and it 
cannot be said that the provision relating 
to affixing the sale notification at certain 
places, which precedes the one relating to 
the publication of the sale notification in 
the Gazette, fixing a period of 30 days 
was applicable also to the publication of 
the sale notification in the Gazette. Even 
if it were conceded in favour of the ap- 
pellants that there was an irregularity in 
the matter of publication of sale proclama- 
tion in the Gazette, within the time pres- 
eribed by law, that amounted to an ir- 
regularity : and for the purpose of avoiding 
the sale on the ground of irregularity, it 
had to be made out by the plaintiffs that 
they had suffered substantial injury by rea- 
son of the irregularity complained of. 
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The next question, therefore, was - whe- 
ther it had been established in the case 
before us that there was substantial in- 
jury attributable to any irregularity in the 
matter of publishing the sale. The evidence 
in the case to which detailed reference has 
been made by the learned Subordinate 
Judge inthe Court below, does not est- 
ablish the case of inadequacy in the price 
fetched at the sale, as alleged by the 
plaintiffs, or that the inadequacy of price 
was attributable to the irregularity or il- 
legality in publishing the sale, and that 
substantial injury had resulted by reason 
of the same, That the property sold used 
to fetch anet annual incomeof anything 
like Rs. 1,700 was not at all established in 
evidence, and it was made out that in view 
of the economic depression in the country, 
the price at which it was sold at the sale 
for arrears of revenue, at which sales prices 
are almost always low, was altogether in- 
adequate. Evidence on the record went 
to show that properties in the locality have 
been sold at sales for arrears of revenue at 
their annual net profits or even at half of 


that. The petition, therefore, is this : that 


conceding in favour of the appellants that 
there was any. irregularity in the matter of 


of substantial injury, as contemplated by 
s. 33, Revenue Sale Law, having been 
made out, the plaintiifs were not entitled to 
avoid the revenue sale. 

The conclusions arrived at on the 
different points raised in the appeal be- . 
fore us, as indicated above, dispose of the 
appeal; and on those conclusions the appeal 
must be dismissed. It may be mentioned 
that in view of the defence raised by the 
contesting defendant in the suit, respon- 
dent in this appeal, that the suit was not 
maintainable in the present form without a 
prayer for setting aside the sale, decision 
was given by the Court below on the ques- 
tion of the maintainability of the suit. It . 
is not necessary to express any opinion on 
that question in view of the conclusions we 
have arrived at onthe merits of the case. The 
inclination of our opinion, however, is that the 


- suit as framed merely for a declaration that 


the revenue sale was illegal and ultra vires 
and without any force and effect was not 
maintainable under the law, in the absence 
of any prayer for consequential relief. The 
relief that had to be applied for in the case 
was one for setting aside the sale held for 
arrears of revenue; that was not done and 
the suit with a prayer for a declaration, 
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pure and simple, presumably for the pur- 
pose of avoiding payment of proper court- 
fees, was not a suit which was contemplated 
by the Revenue Sale Law. In tke result 
the appeal fails, and itis dismissed with 
costs. ‘ 

D. Appeal dismissed. 


bs PATNA HIGH COURT 
Civil Revision Petitions Nos. 687 to 689 of 
1935 
March 30, 1936 
AGARWALA AND ROWLAND, JJ. 
KAMESHWAR SINGH—Piaintirr— 
PETITIONER 

versus 

MAHABIR PASI—DEFENDANT—OPPOSITE 

, PARTY 

Limitation Act (IX of 1908), Sch. I, Art. 110— 
Settlement by auction of date and palm trees—Suit to 
realize money, due on such settlement— Whether 
cognizable by Court of Small , Causes— Limitation 
applicable—Suit, whether one between landlord and 
tenant under Bengal Tenancy Act. 

Money due on settlement by auction of date snd 
toddy palm trees under which the settlement holders 
got the rightto take the juice {rom the trees for the 
season does not amount to rent. Suit to realize such 
amount is cognizable by Small Cause Court and is 
governed by Art. 110, Limitation Act, It cannot be 
said that the defendants by taking settlement of the 
toddy trees were admitted to occupation of any land 
they did not hold land under the plaintiff; they are 
not his tenants and no part of the provisions of the 
Bengal Tenancy Act applies to these suits, Deb Nath 
Ghose v. Pachoo Mollah (1), Jatindra Mohan Lahiri 
y, Abdul Aziz Meah (2), Jhaker Sahu v. Rajkumar 
Tewari (3), Maung Kywe v. Maung Kala (4) and Natesa 
Gramani v. Thangavelu Gramant (5), referred to. 

C. R. P. frem-an order of the District 
Jucge, Darbhanga, dated July 18, 1935. 

Messrs. Murari Prasad, R. Misra and §. 
P. aaa for the Petitioner. 

essrs. Ratikant Chowdhury and H. 
P. Sinha, for the Opposite Party. z 

Rowland; J—These three applications 
raise the question whether limitation should 
be calculated under Art. 110, Limitation 
Act, as has been done in the Courts below 
or under Art. 2 (b) of Sch. II, Bengal 
Tenancy Act. The suits were brought to 
realise money due on settlement by auction 
of date and toddy palm ireés made in April 
1930 fcr the year 1337. The sétilement 
holders got the right to take the juice from 
the trees for the season. The applications 
have been reférred by Macpherson, J.,* to 
be decided by a Division Bench. As 
Pointed out in the order of reference the 
payments by the Pasis aré not rent. This 


Lin Zi Judgment of Single Judge see page 1P4 supra, 
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is settled by a long line of authority be- 
ginning with Deb Nath Ghose v. Pachoo ` 
Mollah (1),a decision which has been-fol- ` 
lowed in Jatindra Mohan Lahiri v. Abdul 
Aziz Meah, 59 Ind. Cas. 595 (2) and recently ` 
by a single Judge of this Court in Jhakar 
Sahu v. Raj Kumar Tewari (3). The last- 
mentioned case referred to mahua fruits 
fruits but the principle is the same. Ac- 
cording to these decisions the payments, | 
sued for are hot rent and suits to realize 
them ought to be brought in a Small Cause 
Court. It follows, I may add, that the 
Munsif to whom the plaints were presented 
ought not to have entertained them but 
should have returned them for presenta- 
tion to a Small Cause Court. This view of - 
the nature of the suits is held in other 
High Oourts also: Maung Kywe v. Maung « 
Kala (4) decided that suits for the price of 


‘the juice of toddy trees are Small Cause Court 


sults, following a decision in Natesa Gramani 
v. Thangavelu Gramani (5), where it was 
held that a lease of palmyra trees was not 4 
lease of immovable property. That deci- 
sion cited s. 3, Registration Act, where 
movable property is defined as including 
“juice in trees.” But it was argued that > 
s. 193, Bengal Tenancy Act, makes the 
provisions of that Act applicable to suits 
for recovery of anything payable or delij- 
verable in respect of any rights of pastu- . 
rage, forest-rights over fisheries and the 
like. The answer io this argument is that 
such suits to come within this section must 
be suits between landlord and tenant. The . 
title and preamble of the Bengal Tenancy 
Act shows that it was an Act to amend and 
consolidate enactments relating to the law 
of landlord and tenant. It was said in 
Mohendra Nath Kalamoree v. Koilash 
Chandra Dogra (6). : 

“It is clear that the Bengal Tenancy Act, accord- 
ing to its preamble, is an Act relating to the law of- 
landlord and tenant in Bengal, and that, therefore, 
all its provisions, including the schedules and the 
period of limitation laid down in the schedules, must 
be applicable only to suits in which the parties 
stand in the relation of landlord and tenant”. 

The expression “landlord” and “tenant” 
are defined in s. 3 of the Act.. The defini- 
tions make it clear that no one is a tenant 
who does not hold land under. another 
person. In the cases before us it cannot 
be seid that the defendants by taking 

O) 6wRe, 

(2) 59 Ind. Cas. 595; AI R 1920 Cal. 733; 32 © L J &3. 

(3) A I R 1936 Pat 102; 160 Ind. Cas. 186;17 PL T 
88: 2 B R 184; 8 R P 351. 

(4) 4R 503; 99 Ind. Gas. 996; A IR 1927 Rang. 94 

(b) 38 M 883; 23 Ind., Cas. 1094. I R1914 Mad, 
362; 15 M L T237; (1914) M W N 327. 

(6) 40 W N 605, | 
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settlement of the toddy trees were admitted 
to occupation of any land; they did not 
hold land under the plaintiff; they are not 
his tenants and no part of the provisions 
cf the Act applies to these suits. The 


Courts below have: correctly applied the 


limitation under Art. 110, Limitation Act. 
In the order of reference of Macpherson, J., 
a decision in Moti Singh v. Deoki Singh (7) 
is referred to; but there is nothing in that 
decision which has any application to the 
facts of the cases before us. All that was 
there decided was that for the purposes ‘of 
a partition suit, palm trees might be trest- 
ed as immovable property. I would, there- 


fore, dismiss all these applications with 


costs. Hearing fee one gold mvhurin each 
case. : 

Agarwala, J.—I agree. 

D. Applications dismissed. 

(7) 17 PLT 170; 160 Ind. Cas. 1054; A IR 1936 
Pat. 66; 2 B R 274; 8 RP 408. 





RANGOON HIGH COURT 
Criminal Appeal No. 552 of 1936 
June 22, 1936 
DUNKLEY, J. 

U PO THEIN— APPELLANT 

| versus 
BUTA KHAN— RESPONDENT 

Penal Code (Act XLV of 1860), s. 211—Offence 
under—Ingredients of—Nature of proof required to 
establish offence—Criminal Procedure Code (Act V 
of 1898), s. 1476—Prosecution under, when can be 
directed — Reasonable probability of conviction— 
Necessity of. f 

In order to prove an offence under s. 211, Penal 

- Code, it.will be necessary for the prosecution to 
establish, first, that the prosecution brought by the 
appellant against the respondent was brought with 
intent to cause injury to the respondent; secondly, 
that the charge made against ‘the respondent was 
false; and, thirdly, that it was made with the know- 
ledge on the part of the appellant that there was 
no just or lawful ground for such charge. 

The terms of s. 476, Criminal Procedure Code, in- 
dicate that the desirability of prosecuting the offen- 
der should be present in the mind of the Court 
during the proceedings in the course of which the 
offence was committed or brought to its notice. No 
prosecution ought to be directed unless there is a 
reasonable probability of conviction. It is not the 
intention that when the proceedings had terminat- 
ed, the attention of the Court should be subsequently 
drawn by some private person to the fact that in 
those proceedings there had been committed some 
Offence in contempt of the Court's authority or 
against public justice which deserved punishment, 
Begu Singh v. Emperor (1) and Jadu Nandan Singh 
v. Emperor (2), relied on. ` NG 


Or. A. against an order of the Sessions 
ances Myaungmya, dated April 29, 
1936. an NG i - 

Mr, U Tun Aung, for the Appellant. 
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Judgmėnt.—The prosecution of the ap- 
pellant, U Po Thein, for an alleged offence 
under s. 211, Indian Penal Code, has been 


' ordered by the learned Sessions Judge of 


Maungmya. Itis against this order that the 
present appeal has been brought. The 
order of the learned Sessions Judge was 
of asummary nature, and he has not stated 
his reasons ‘for considering that it was 
expedient and in the interests of justice that 
a complaint should be laid against U Po 
Thein. Now in Criminal Regular Trial 
_No. 56 of 1935, of the Third Additional . 
Magistrate, Myaungmya, U Po Thein pro- 
secuted the respondent, Kala Maung Ba, 
for an alleged offence under s. 420, Indian 
Penal Code. He alleged that he had been . 
persuaded to pay certain money to Kala 
Maung Ba on the statement of the latter 
that the Deputy Commissioner, Myaungmya, 
had instructed Kala Maung Ba to demand 
a bribe of Rs. 500from him (U Po Thein) 
on payment of which bribe he (U Po Thein) 
would be given the headmanship of a cer- 
tain villags. U Po Thein called a number 
of witnesses to prove the payment of this 
money to the respondent, and his evidence 
was believed by the trying Magistrate and 
the respondent was convicted and sentenc- 
ed to undergo six months’ rigorous imprison- 
.ment. The conviction and sentence were 
reversed on appeal to the learned Sessions 
Judge of Maungmya and the respondent 
was acquilted. The learned Sessions Judge 
in considering the evidence of ike 
alleged payment of this money, relied entire- 
ly upon the improhability of the truth of the 
appellant’s story. In the course, of his 
appellate judgment he stated as follows: 

In cases of this nature itis not difficult for those 
who wish to incriminate an alleged go-between or to 
damage the reputation of an official, or to do both at 
the same time, to make up a case having the appear- 
ance of truth; witnesses can easily be tutored and 
any weukness in the history of the alleged transaction 
is strengthened by the production of alleged chance 
visitors. The best test to which such cases can be 


submitted is that of probability. In the iesult 
very few such cases can be held to establish legal 


` proof ofthe commission ofan offence. This case is 


no'exception”. 

With these observations of the learned 
Sessions Judge I have no desire to differ, 
but to hold that an alleged offence has 
not. been proved and to hold that the 
complaint of the offence was made with 
intent to cause injury to the accused, know- 
“ing that there was no just er lawful ground, 
for the charge against the accused are two 
different things. At the time that he pass- 
ed this appellate judgment it is plain that 
“ike learned Sessions Judge had no intention 
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of proceeding against the present appellant 
U Po Thein. His judgment was delivered 
on January 25, 1936. On February 17, 
1936 Kala Maung Ba made his application 
that a complaint should be filed against the 
appellant U Po Thein, under s. 211, Indian 
Penal Code, and the learned Sessions 
Judge passed his order for the complaint to 
be laid on April 29. Now, from the learned 
Sessions Judge’s own appellate judgment, 
it is clear that he himself was of opinion that 
U Po Thein in support of the charge against 
the respondent had brought evidence 
which, if believed, was sufficient to justify 
the respondent's conviction, and he declined 

‘to believe that evidence, not because he 
was able to hold that any particular one or 
more of the witnesses had committed per- 
jury, but because the story advanced by 
those witnesses was so improbable that no 
reasonable person cculd give credit to it. 
Consequently the matter rests as a conflict 
between his opinion and the opinion of the 
trying Magistrate. The trying Magistrate 
decided to believe this evidence: 
ed Sessions Judge on the ground of the 
grcss improbability thereof decided not to 
believe it. In order to prove an offence 
under s, 211, Indian Penal Code, it will be 
necessary for the prosecution to establish, 
first, that the prosecution brought by the 
appellant against the respondent was brought 
with intent to cause injury to the respon- 
dent; secondly, that the charge made against 
the respondent was false; and, thirdly, 
that it was mede with the knowledge on 
the partof the appellant that there was 
no just orlawful ground for such charge. 
On the state of the evidence it is, to my 
mind, plain that these ingredients could 
not possibly be established in a case under 
s. 21], against the appellant. In Begu Singh 
v. Emperor (1), the Calcutta High Court 
held that: 

“It was never intended that when the proceedings 
had terminated, the attention of the Court should be 
subsequently drawn by some private person to the 
fact that in those proceedings there had been com- 
mitted some offence in contempt of the Court's 
authority or against public justice which deserved 
punishment”, 
and that the terms of s. 476, Criminal 
Procedure Code, indicated that the desira- 
bility of prosecuting the offender should be 
present in the mind of the Court during the 
proceedings in the course of which the 
offence was committed or brought to iis 
notice. In Jadu Nandan Singh v. Emperor 


+ (2), it was held that no prosecution ought 


(1) 34 O 551;5 Cr. L J 398; 11 O W N 568. 
(2) 37 O 250; 4 Ind. Oss, 710; 11 Cr. L J 387;14 OW 
N 330; 10 Q LJ 564, 
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to be directed unless there is a reasonable | 
probability of conviction.” In the present 
case it is clear that the question of prosecu- 
ting the appellant U Po Thein was not 
present in the learned Sessions Judge's 
mind at the time when he wrote his appel- 
late judgment acquitting the respondent 
Kala Maung Ba. Furthermore, itis clear 
that on the facts an offence under s. 211, 
Indian Penal Code, cannot be established 
against the appellant. The learned Sessions 
Judge was, in my opinion, wrong in acceding 
to the request of the respondent to lay a 
complaint against the appellant. -The 
learned Sessions Judge's order, dated April 
29, 1936, directing that a complaint egainst 
the appellant should be laid is, therefore, 
set aside. The complaint has apparently 
already been laid and is now pending trial 
before some Magistrate, but the proceed- 
ings of this Magistrate are not before me. 
I, however, direct that they do now be 
quashed and the complaint which has been 
laid be dismissed. 
N. Order accordinglu. 


PATNA HIGH COURT 
Criminal Revision No. 155 of 1936 
April 27, 1936 

MAOPHERBON, J. 
PAKLU BHAGAT~—Accusgp -PETITIONER 
veTsUs 
EMPEROR—Oppostts Party 

Penal Code (Act XLV of 1860), s. 378—No dishonest 
intention—No offence of theft. 

Where it was quite impossible to find dishonest in- 
tention onthe partof the accused in removing the 
crop of the Pahanai land and there wasa likelihood 
of his having a right to do so: 

Held, that it was for the Civil Court to determine 
the rights of the parties and that the accused had 
not committed the offence of theft within the meaning 
ofs. 37¢, Penal Code. ; 

Cr. Rev. from an order of the Deputy 
Commissioner, Ranchi, dated February 17, 
1936, modifying that of the Sub-Deputy 
Magistrate, Ranchi, dated December 16, 
1935. - 

Mr. L. K. Chaudhuri, for the Petitioner. 

Order.—Paklu Bhagat has obtained this 
Rule against his conviction under s. 379 
of the Indian Penal Code, and sentence 
of siz weeks’ rigorous imprisonment and 
a fine of Rs. 25 for having cut away 
the erop of plot No. 1978 of village Sarwan, 
Police Station Mandar. 

On his behalf itis urged that the crop 
was his own and that at all events it was 
cut away by him in the exercise of a 
bona fide claim of right. 
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Sarwan is anOraon village and plot No. 
1978 is the Pahanai land. At the Bhuin- 
hari Survey of 1869 the entry with regard 
toit was “Pahan bamanzuri o mukarrari 
bashindagan mauza mazkurke-uske kabze 
dakhalme jamin mazkur hamesha rahta hai.” 
The learned Deputy Commissioner in ap- 
peal was of opinion that this entry is 
consistent either with the hereditary or 
the elective system of Pehansbip. But, 
on the whole, it appears to incline very 
substantially towards the elective system 
which is the more prevalent inthe Oraon 
area. At the Cadastral Survey tke plot 
was recorded as in the possession of Iirangi 
as Pahan. It is recorded in the Revisional 
Settlement, the reccrd of which was finally 
published on January 3, 1935, as held by 
the complainant Goenda, son of Firangi. 
There were disputes in the interval and 
certainly some six or seven years ago 
Mahesh brought a criminal charge against 
Goenda in respect of the crop of the land. 

The case for thé defence was that in 
Magh of last year (corresponding to January 
1935) the usual procedure for the election 
of a new Pahan had resulted in the selec- 
tion by the sup process of the petitioner 
Paklu who is, as the Khewat shows, a 
member ofthe Pahan Khunt, that he had 
appointed Libai as his Panbhara and that 
he had cultivated the official Pahanai land 
and cut the cropas he was entitled to do. 

The Sub-Deputy Magistrate who tried 
the case cametothe conclusion that the 
Pahanship was hereditary. He placed the 
onus heavily upon the accused to prove 
that the elective system prevails. He went 
on to say that the best evidence of the 
existence of this custom is the village 
note but it had not been produced or 
called for by the accused for reasons Lest 
known to him. The Magistrate had the 
entry in the office close to him and ought 
in the ciretmstances to have at once called 
for it. This Court wired for a copy of the 
note, and it appears from it ihat the 
entry, which was made in 1934, is “Mahato 
is hereditary, but new Pahan is appoiuted 
every three years by ‘pai renga’ system." 
Had this note been before the Magistrate, 
it is reasonable to suppcse that his decision 
would have been different since he declined 
to act upon the oral evidence and defini- 
tely stressed the fact that the Settlement 
Officers had made no note with regard to 
the custom of election though it had ad- 
mittedly been urged before them that it 
was elective and not hereditary. We 


now know that they did make such a note, 
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and taken with the evidence it would 
indicate thatthe Pahanship in Sarwan is 
at least not hereditary as complainant 
alleges. 

Next ona Consideration of the evidence 
and especially laying stress upon the 
diserepancies and the fact that the Pahan 
Paichalabana, the boy who carried on the 
sup, Was not examined, he held that there 
had been no election of petitioner as the 
Pahan and pointed to the fact that Libai, 
son-in-law of Mahesh, was alleged to have 
been appointed Panbhara by petitioner 
But the 
last-mentioned irregularity, if it is one, 
would not establish the non-existence or 
even irregularity of the petitioner's own 
selection. 

Finally relying upon the oral evidence 
of the complainant coupled with the entry 
in the Khatian inhis favour, he found the 
complainant to have been in possession and 
the petitioner not to have been in possession 
and the petitioner not to have proved his 
defence. But his decision on this point 
is much coloured by his earlier findings. 

In appeal the learned Deputy Com- 
missioner thought that the Cadastral and 
Revisional Survey entries were in favour 
of the complainant. But as already in- 
dicated, he lacked the advantage of having 
the village-note before him. He thought 
that the entry in the Bhuinhari register was 
inconclusive and accepted the view of the 
oral evidence and of the absence of 
Paichalabana which was taken by the 
trial Court. He also thought that the 
complainant grew the crop and that the 
present incident was similar to Mahesh's 
unsuccessful attempt to oust him. 

It appears to me that the submissions 
on -behalf of the petitioner are well-founded 
and must prevail. The entry in the village 
note makes all the difference. Prima facie 
the system is elective triennially by the 
pairenga system and the onus was not 
on the petitioner to show the contrary, 
The entry of Goenda as holder of the 
Pahanai land was quite consistent with the 
village note since Goenda was Pahan 
before the date of final publication and 
his demission of office in favour of a 
successor elected in Magh would be subse- 
quent to the making of the note. 

Again it is unlikely that the new Pahan 
would not sow the crop on the official 
land as indeed Mahesh also may have to 
meet the expenses of his official duties. 
Too much stress is not to be laid upon 
the fact that Mahesh’s son-in-law, even 


492 


if not of the Pahan Khunt, has been ap- 
pointed Panbhara. Ib was obviously neces- 
sary to secure help against Goenda's 
claim tobe hereditary Pahan. 

On the whole the likelihood is that the 
system is elective and that the petitioner 
was elected and took possession even 
against the strongly-entrenched Goenda. 
But in the present proceedings an inci- 
dental rather than an absolute decision is 
called for in respect of the system. It 
is enough to say that it is quite impos- 
sible to find dishonest intention on the 
part of the petitioner in removing the crop 
of the Pahanai land. It is for the Civil 
Court to determine finally the rights of 
the partics. For the purposes of this 
complaint of Goenda, it must be held that 
Paklu has not committed the offence of 
theft within the meaning of s. 378 of the 
Indian Penal Code. He cut the crop 
believing (and not without some reason) 
that he was Pahan and in possession of 
the official glebe (?) and his claim cannot 
be described as a mere presence. 

The Rule is made absolute. The con- 
viction and sentence are set aside, and the 
fine, if paid, will be refunded. 

D. Rule made absolute. 


CALCUTTA HIGH COURT 
Civil Rule No. 780 of 1935 
January 10, 1936 
R. O. MITTER, J. 
GAJENDRA NATH MANDAL—PETITIONER 
versus 
KUNJA BEHARI MISTRI AND OTHERS— 
Oprosite PARTIES 

Bengal Tenancy Act (VIII of 1885), ss. 26-F', 26-F 
sub-s. 4 (a), 188—Limitation Act (IX of 1908), ss. 5, 22 
—S.5, Limitation Act, whether applies to applica- 
tions under s. 26-F, Bengal Tenancy Act—Applica- 
tion under s. 26-F, limitation for—Application for 
‘addition of co-sharer landlords—Limitation—S, 22, 
Limitation Act, if applies to such applications. 

Section 5, Limitation Act, has not been extended 
to applications made under s. 26-F, Bengal Tenancy 
Act. 

An application for pre-emption based on s. 26-F 
must be made within two months of the service cf 
notice issued under s. 26-C or s. 26-E. The service 
spoken of here must necessarily mean the service on 
the persons filing the application for pre-emption. 
But there is no time-limit prescribed in the statute 
so far asthe landlords not served with such notice 
are concerned. They can file the application within 
a reasonable time of the transfer. Suryya Kumar 
Mitra v. Munshi Noabali (1) and Baikanthz Chandra 
v. Samsul Huq (2), referred to. 

Where some of the co-sharer landlords file ths 
application for pre-emption, the application of the 
co-sharer landlords, who have filed the application 
for pre-emption, for addition of his co-sharer land- 
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lords as opposite parties must be made within the 
two pariods of tims mentioned insub-s 4 (a), s 26-F 
and s. 22, Limitation Act, has no application to 
such a case. Muhammad Garib Hussain v. Halim- 
un-nessaz Bibi (8), followed. Secretary of State v. 
Dhirendra Nath Roy (4), distinguished. : 

O. E. from an order of the Munsif, Third 
Court, Tamaluk, dated May 4, 1935. 

Mr. Saroj Kumar Maity, for the Petitioner. 

Messrs. Narendra Krishna Bose, Durga- 
das Roy and Bishnupada Mukherjee, for the 
Opposite Parties. 

Order.—This Rule is directed against 
the order of the learned Munsif of Tamluk, 
Third Court, by which the application for 
pre-emption made by the pstitioner before 
me, Gajendra Nath Mandal, under s. 26-F, 
Bengal Tenancy Act, has been dismissed. 
Opposite Party No. 14, Promotha Nath 
Dass, who is the tenant of an occupancy 
holding, sold 8 acres of land out of his 
holding to opposite Party Ne. 1, Kunja 
Behary Mistry, by a registered conveyance 
dated October 10, 1932 Gajendra Nath 
Mondal is the patnidar under one Lilabati 
Debi, whohas 6 annas odd share in the 


‘gemindari, and her co-sharers are the op- 


posite parties Nos. 1 to 5,6 (a) to6 (f),7 
(a) to 7 (c), 8 (a) to 8 (e) and 9 to 13. 
Promotha Nath Dass held the occupancy 
holding under the patnidar and under 
oppasite parties Nos. 1 to5, 9 to 13 and 
under Bankubehary Chatterjee, Sankhu 
Bebary Chatterjee and Natbar Chatterjee, 
the predecessors-in-interest of opposite 
parties Nos. § (a) to6(f), 7 (a) to 7 (e) 
and 8 (a) to 8 ie) respectively. Natabar 


hid died on August 31, 1933, i. e. be- 
fore the transfer, and Banku Behary 
and Sankha Behary on March 28, 


193kandJuly 27, 1934 respectively, i. e. 
after the transfer. In the notice of the 
transfer the names ofthe landlords were 
stated to be the petitioners, the opposite 
pirties Nos. 1 to5, 9to 13 and Natbar, 
Bankn Behary and Sankha Behary. Natbar 
was dead some time before the transfer 
but still he and not his heirs, the opposite 
parties Nos. Sia) to8(e), were named as 
one of the landlordsin the notice of trans- 
fer. 

The notice of transfer was served on the 
petitioners on December 23, 1934, and he 
made the application for pre-emption on 
January 21,1935. In his application he 
mentioned the names of opposite parties 
Nos. Lto 5, 9to 13, Banku Behary, Sankha 
Benary and Natbar, as his co-sharer land- 
lords. The heirs of the last-mentioned threé 
persons were not made parties, the peti- 
tioners apparently procéeding on the as- 
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sumption that they were still alive. In 
fact he has made a statement on oath, that 
.he being a patnidar under one of their 
co-sharers, he did not know of their death 
at the time when he filed his application for 
preemption, but was for the first time put 
on enquiry by the objecticn raised by the 
opposite party No. 1 on March 23, 1935. He 
states that being put on enquiry he came 
hurriedly to Calcutta, went to the residence 
of the said three persons and came to know 
_by proper verification early.in April 1934, 
that the said three persons had died on 
the dates mentioned above and that their 
heirs were the opposite parties Nos.6 (a) 
to 6 (f) 7 (a) to 7 (c) and 8. (a) to 8 (e). 
These statements of his remain. practically 
uncontradicted,..but I do not.consider them 
material ass. 5, Limitation Act, has not 
been extended to applications made under 
_8. 26-F. He first filed two appp'ications for 
substituticn and later on, being advised 
that as the said three persons had died 
before he filed his application for pre-emp- 
‘tion, he made an appication for adding 
the heirs of the,said three persons as par- 
ties to his application ` for pre-emption. This 
application for addition of parties was made 
on April 27,1935. It has been rejected 
by the learned Munsif, who after rejecting 
it has held that the application for pre- 
emption is defectively constituted as all the 


landlords are not parties and he has dis-. 


missed it. 

The question, therefore, is whether the 
Munsif was right in throwing away the 
petitioner's application for addition of par- 
ties, for if that action of the Munsif is right, 
his order dismissing .the application for 
pre-emption is manifestly right Before I 
deal with the said question, I should point 
out that on the state of the record it. may 
be held that Banku Behary and Sankha 
Behary had died before the service of the 
notice of transfer. The position then is this 
that no notice of transfer was served on 
Banku Behary, Sankha Behary and Natabar, 
the persons named in the notice of transfer 
assome of the co-sharer landlords, nor on 
their legal representatives. 

In my judgment, the Rule ought to be 
discharged, though I do not agree with 
the extreme contention of thé “opposite 
party No.1 which I will notice hereafter. 


An application for pre-emption based on - 


s. 26-F must be made within two months of 
the service of notice issued under s. 260 
or s. 26-E. The service spoken of here must 
- nécessarily mean the service on the persons 
filing .the application for pre-emption. 
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The case where there is one immediat® 
landlord of the holding does not present 
any difficulty. But there may, as there 
usually are, be many such landlords. In those 
classes of cases if the notice issued under 


8. 26-C ors. 26-H has been served on all 


and all file the application for pre-emption, 
the case also does not present any difficulty. 
Both these cases are governed by the terms 
of the statute. The third type is where 
all the eco-sharer landlords have not been 
All the co-sharer 
landholders may file thé application for pre- 
emption, 4. e. some who have been served 
with the said notice and the rest not served. 


“In this case there is a hiatus in 8, 26-F and 


it has been held that there is no time limit 
prescribed in the statute so far as the land- 
lords not served with such notice are con- 
cerned. They can file the application wih- 
in a reasonable time of the transfer Sur- 
yya Kumar Mitra v. Munshi Noabali (1) 


„and Baikantha Chandra v. Samsul Huq 


(2). The fourth case is where all the land- 


` Jords have been served with such a notice ` 


and some of them only file the application 
for pre-emption, and the fifth case is where 
only some of the co sharer landlords have 
been served with such notice, and the rest 
have not been served, and the co-sharer 
landlords filing the application for pre- 
emption are those on whom such notice has 
been served. The case before me is that 
of the fifth class. 

These are the typical cases, but other 
cases may be contemplated, but-they would 
really be a combination of the fifth type 
with the third type which I have mention- 


.ed above ; that is, where some of the co- 


sharers, some served with such a notice 
and some not so served, and not all the co- 
sharer landlords file the application for pre- 
emption. To provide for these cases where 
some of the co-sharer landlords file the ap- 
plication for pre-emption, the legislature 
has enacted s. 185 and s. 26-F, sub-s. 4; 


‘cls. (a) and (b). These cases would be of 


the fourth and the fifth types, or a com- 
bination of the fifth type with the third 
type as indicated above. The first requisite 
is that the remaining co-sharer landlords 
must be made opposite parties in the ap- 
plication for pre-emption filed by some of 
the co-sharer landlords in the manner pro- 
vided in sub-ss.1 and 2, s. 148-A; that is 
to say, all the remaining co sharer landlords 

(1) 35 O-W'N 688; 136 Ind. Cas, 871; A IR 1939 


“Oal. 289; 59 O 15; 53 C L J 578; Ind, Rul. (1932) Cal, 


8. k 2 . 
(2) 38 C WN 634; AI R 1934 Cal, 662; 152 Ind, 
279; 61 0 810, TR Ô 259, a San 


25 
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must be made opposite parties, and on the 
application being admitted a summons or 
notice in the prescribed form calling upon 
the said co-sharer opposite parties to join 
as co-applicants must be issued and served. 
The second requisite is that the co-sharer 
landlords who file the application for pre- 
emption are to give an opportunity to the 
co-sharer landlords opposite parties of join- 
ing in the application for pre-emption, that 
is, of becoming co-applicants. 

In s. 188, the legislature uses the word 
and “and are given, etc.” Sub-s.4 (a) 
s. 26-I° prescribes the time limit within 
which a co-sharer landlord opposite party 
has to make ihe application for being trans- 
ferred as co-applicant. In all the afcre- 
said three cases which I have mentioned 
above where some of the co-sharer land- 
lords file the application for pre-emption, 
it would seem to follow that the applica- 
tion of the co-sharer landlords, who have 
filed the application for pre emption, for 
addition of his co-sharer landlords as op- 
posite parties must be made within ihe 
two periods of time mentioned in sub-s. 4 (a), 
s. 26-H, The question whether a cc-sharer 
landlord opposite party can apply for pre- 
emption as a coapplicant, when he gets 
through Court notice of the application 
for pre-emption after a month of its filing, 
whether he is made a partyin the original 
application for pre-emption or added as 
a pariy within a month from the date when 
it is filed, need not be considered in this 
case, 25 onthe dates given above the ap- 
plication for addition of parties, as also 
the application for substitution in the case 
before me, were filed much later than one 
month of the filing of the application for 
preemption. That question will have to 
be considered when a proper case arises 
and it may be that the question as to whe- 
ther a Court will or can relieve a party 
. whose rights have been prejudiced by an 
act of the Court itself will have to be care- 
fully considered in such a case. 

The view which I have taken in this 
case, that the application of the petitioner 
for addition of some of his co-sharers as 
opposite parties was not entertainable at 
the time it was made, accords with the view 
of my learned brother Lodge, J., in the 
case of Mohammad Garib Hossein v. Hali- 
mannessa Bibi (3), which decision I follow. 
It now remains for me to notice the 
extreme contention of the opposite party 
No. 1. The learned Advocate appearing 
(3) 89 OW N1178; 162 Ind, Ors, 955; AIR 1936 

Gal. 231; 63 O 102; 8 R OREA i ‘ 
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for him cmtends that all landlords are ne- 
cessary parties to an application for pre- 
emption. There I agree with him. Ee fur- 
thersars that if some of the co-shurer 
landlords are left outin the original ap- 
plication for pre-emption, the applica- 
tion for pre-emption becomes a. good 
application only when the co-sharer land- 
lords so left out are added as parties. Tnere 
also I agree with him. His third pcint is 
that s. 22, Limitation Act, applies o the 
addition of necessary. parties and ae land- 
lords are necessary parties to an applivaticn 
for pre-einption that section furniskes the 
answer as to when a cc-sharer landlord 
originally left can be added as a-party. 
To substantiate ithe cites before me the 
cise of Secretary of State v Dhirendic Nath 
Roy (4). That case lays down the Dropo- 
sition that s. 22, Limitation Act, does not 
apply to the addition as defendants cf pro- 
per parties, who are not necessary parties. 
Having regard to the provisions of s. 22, 
Limitation Act, and the facts of thai case, 
and observations of my learned trother 
Mitter, J. at p. 413*, lef «hand column, the 
words “necessary parties” have been used 
in the judgment to mean pariies against 
whom relief has been claimed by the plaint- 
iff Inasmuch asin an application for pre- 
emption filed by a co-sharer landlord_no re- 
lief can be claimed against his cosharer 
landlord, I hold that the contention.of the 
opposite party No. 1, thatthe defect 2£ par- 
ties occurring by reason of ‘the co-sharer 
landlords being left out in the applcation 
for pre-emption must be cured witkin two 
manths of the date of the service of the 
notice issued under s. 26-C or s. 26-EH on 
the co-sharer landlord who had filed the 
application for preemption, is not sound 
and I overrule it. The result is tkat for 
the reasons given above I discharge this 
Rule with costs: hearing fee one gold mohur, 
in favour of opposite party No. 1. 

D, Rule discharged. 

(4) 38 O W N 409; 151 Ind. Cas. 1076; A LR 1934 
Cal, 187; 59 C L J 295; 7 R C 211. 
~*Page of 38 O. W. N. —[Ed] 








PATNA HIGH COURT 
Criminal Revision No. 272 of 186 
June 10, 1936 
Mo:tamm.p NOOR, J. 
BRIJMOHAN SINGH AND ANOTHER-— | 

PETITIONERS 


versus 
DASRATH SINGH—Opposits Pazty 
Criminal trial—Judgment—Judgment shculd show 


~ that Court has applied its mind to facta ond came 
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tothe conclusion—Criminal Procedure Code (Act V 
of 1898), s. 424. 

Where the Court passed the following judgment 
“Read judgment. Heard applicants’ Pleader. The 
appeal is summarily dismissed under s. 421, Criminal 
Procedure Code:” 4 

Held, that it was not a proper judgment and the 
practice of passing such etereotyped judgments 
should be condemned. 


Cr. Rev. from an order of the Deputy 
Magistrate with appellate powers, Gaya: 
dated March 4, 1936, upholding that of the 
Sub-Deputy Magistrate, Nawada, dated 
February 15, 1936. 

Mr. Raj Kishore Prasad, for the Peti- 
tioners. 

Order.—-The two petitioners have beeu 
convicted by a Second Class Magistrate of 
Nawada. The petitioner Deoki Singh has 
been sentenced to pay a fine of Rs. 30 
under s. 323 of the Indian Penal Code; and 
petitioner Brijmohan Singh to a fine of Rs. 60 


„under s. 324 of the Indian Penal Code. 


They appealed, and the learned Deputy 
Magistrate with appellate powers has sum- 
marily dismissed their appeal. The order 
of dismissal runs thus :— 

“Read judgment. Heard applicants’ Pleader. The 
appeal is summarily dismissed under s. 421, Criminal 
Procedure Code.” ` 

This is a stereotype order which can 
be made to apply to every appeal con- 
ceivable. It has absolutely no reference 
whatsoever to, this particular case. Time 
out of. number this Court has condemned 
this sort of order of dismissal which de- 
prives this Court, when it is asked to 
exercise its power of revision, of seeing 
whether the lower Appellate Court has 
applied its mind to the facts of the 
case and has come to the conclusion, that 
there is no merit in the appeal. Ordinarily 
when there is some sort of judgment by 
the lower Appellate Court, this Court gets 
much aid from it while exercising the 
revisional powers and decides whether in 
view of the finding of the Appellate Court on 
facts any interference is called for. When 
the appeal is dismissed after writing an 
order which I have quoted above, this Court 
has got only two alternatives left. One is to 
convert itself into a Court of appeal, which 
itis not, and try to decide for itself whether 
the conviction by the trial Court was correct 
on factsor not. This should ordinarily be 
avoided, because the legislature has provid- 
ed Appellate Courts between the trial Courts 
and this Court. The next alternative is 
‘to remand the case for re-hearing of the 
appeal. That also is inconvenient and 
causes unnecessary harassment. to the 
pecused, The appeal has been.dismissed 
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in such a manner which gives me absolutely 
no idea as to what were the points urged 
before the lower Appellate Courtand what 
it thought of them, noramI ina position to 
decide whether the points which have been 
urged before me were in fact urged before 
the lower Appellate Court. I have no 
option left in me but to set aside the order 
of dismissal of the appeal and to direct 
that the appeal be re-heard. I order accord- 
ingly. 

D. Order accordingly. 





LAHORE HIGH COURT 
Civil Reference No. 31 of 1934 
March 13, 1936 
ADDISON AND ABDUL RASHID, JJ. 
ANTU AND ANOTHER - PLAINTIFFS 
7 VETSUS - 
MOHAMMAD IBRAHIM ALI KHAN anp 


ANOTHER — DEFENDANTS 

Punjab Tenancy Act (XVI of 1887), ss, 50, 77 (3) 
—ZJurisdiction—Occupancy tenants applying for 
adjudication as tnsolvents—Occupancy rights inelud- 
ed in details of property—Adjudication and ap- 
pointment of Recetver— Occupancy rights sold—Ten- 
ants not objecting—Suit by landlord for cancella- 
tion of sale—Suit decreed and possession obiained— 
Suit by tenants for possession—Civil Court, if can 
take cognizance—Ss. 50 and 77 (3), whether apply. 

Where an occupancy tenant alienates his rights 
and the landlord getting the alienation declared void 
obtains possession of the holding, a suit by the 
tenant for possession of the occupancy holding is 
cognizable only by Civil Courts. : 

Certain occupancy tenants presented an applica- 
tion for being adjudicated insolvents. The details 
of the property given in this application included 
the occupancy rights inthe land. In the applica- 
tion it was stated by that they were prepared to 
make over possession of their entire movable and 
immovable property, excepting that which was not 
liable to auction and sale under the Civil Procedure 
Code, or any other law. They were adjudged in- 
solvents and the Official Receiver took possession of 
their entire property including the land; the ocen- 
pancy rights inthe land were sold the occupancy 
tenants not objecting. A- suit was instituted by the 
landlord for cancellation of the sale, which was 
decreed and the landlord got possession of the land. 
The occupancy tenants instituted a suit in the Civil 
Court for possession of the land : 

Held, that thesuit was cognizable by the Civil 
Court and that ss. 50 and 77 (3), Punjab Tenancy 
Act, did not apply. Mukhtan Singh v. Nada Singh 
(l1) and Ram Kaurv. Khushal Singh (2), relied on. 

C. Ref. from an order of Agha Haidar, J., 


dated February 12, 1936. f 
Messrs. Shamair. Chand and Parkash 
Chandra, for the Plaintiffs. 
Mr. Muhammad Amin Khan, for the Dee 
fendanis. i ; 


Order.—This is a civil reference under 
s. 99, Punjab Tenancy Ast, pid has arisen 


- overruled his objections. 


. Ati Khan took possession of the land, 
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in the following circumstances: Antu and 


‘Hannu, plaintiffs, were occupancy tenants 


ofthe land in dispute measuring 33 bighas 
and 6 biswas and Nawab Muhammad 
Ibrahim Ali Khan, defendant No. 1, was 
their landlord. On December 9, 1927, Antu 
and Hannu presented an application to the 
District Judge, Karnal, praying that they be 
adjudged insclvents as they were unable 
to pay their debts. The details of the 
property given in this application included 
the occupancy rights in the landin dispute. 
In para. 4 of the ‘application it was stated 
by Antu and Hannu that they were pre- 
pared to make over possession of their 
entire movable and immovable property, 
excepting that which was.not liable to auc- 
tion and sale under the Civil Procedure 
Code or any other law. The plaintiffs were 
adjudged insolvents on August 6, 1928. 
Tue Official Receiver took possession of 
their entire properly including the land 
in dispute. On August 22,1928, the occup- 
ancy rights‘in the land in dispute were sold 
in favour-of Ghulam Mustafa Khan, de- 
fendant No. 2 fur Rs. 1,200. Nawab Muham- 
mad [brahim Ali Khun, defendant No.1, 
objected to this sale but the District Judge 
The plaintifs 
-did not raise any objection to the sale. 
Saortly after his objections had been dis- 


. missed, Nawab Muhammad Ibrahim Ali Khan 


instituted a suitin the Revenue Court for 
cancellation of the sale of the occupancy 
rights in the land in dispute. This claim 
was decreed and Nawab Muhammad oratio 
an 
mutation was sanctioned in: his favour. 
The plaintiffs thereupon ` instituted a sujt 
in the Civil Court for possession of the land 
in dispute urging that their occupancy 
rights did not become extinct by the can- 
cellation of the’ sale in favour 
Mustafa Khan and that as the land had 
come inio the possession of the landlord 
they were entitled to hold it as occupancy 
tenants. The Civil Court by its order, dated 


“July 14, 1933, returned the plaint to the 


plaintifis for presentation to a Reyenue 
Court. The Revenue Court being of the 
opinion that the suit was cognizable by a 


` Civil Court, has made the present reference 


to this Court under s. 99, Punjab Tenancy 
Act. : 
It is perfectly obvious that in the pre- 
sent case Antu and Hannu, occupancy ten- 
ants, were not dispossessed of the land with- 


_ out their consent. They included the occup- 


s 


ancy rights ina the land in: dispute in the 
list of “property filed in the Insolvency 
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Court and they surrendered possession of 
the land to the Official Receiver volunta- 
rily. They did not make any objection to 
the sale of their occupancy rights by che 
Official Receiver. In these circumstances 
ss. E0 and 77 (3) (g), Punjab Tenancy Act 
have no applicability to the present case. 
The learned Counsel for the landlord con- 
tended that as the plaintiffs had stated in 
their application for being adjudged in- 
solvents that they were prepared to make 
over possession of their entire movable 
and immovable property except that which 
was not liable to auction and sale under 
the Civil Procedure Code or any other 
law, the plaintiffs could not be ‘taken to 
have handed over possession of the land 
in dispute to the Official Receiver voluntari- 
ly and ihat they must be held to have been 
dispossessed of the occupancy holding 
without their consent. In our opinion ‘his 
contention is without any force. In tke 
application for insolvency it was not stated 
thet the cccupancy rights were rights under 
s.6, Punjab Tenancy Act, and were not 
liable to be attached or sold under s. 56, 
Punjab Tenancy Act. As mentioned above, 
after handing over possession of the land 
in dispute ‘to the Official Receiver the 
plaintiffs did not raise any objection at 
the time of the sale in favour of Ghulam 
Mustafa Khan, defendant No. 2. 

It was held by the-Financial Commis- 
sioner in Mukhtan Singh v, Nada Singh (1), 
(1) that a suit by occupancy tenant who 
hes alienated his occupancy rights, for 
recovery of his tenancy from the landlords 
after the latter had had the alienation 
declared void and obtained possession 
from the alienee, was cognizable by the 


‘Civil Courts and the Revenue Courts hed no 


jurisdiction to decide such cases. A 
Division Bench of this Gourt held in Ram 


‘Kaur v. Khushal Singh (2) that where an 


occupancy tenant alienated his rights and 
the landlord getting the alienation declar- 
ed void obtained possession of the holding, 
a suit by the tenant for possession af the 
occupancy holding was cognizable only 
The principle underlying 
these rulings is fully applicable to the 
facts of the present case. For the rea- 
Bons given above, we hold that the suit 
instituted by Antu and Hannu against the 
landlord and the vendee of the occupancy 
righis for possession of the land in -disput 


qd 1 PR 1911 Rev; 8 Ind. Cas. 733; 31 P 
L R1911; 2 PW R1911 Rev. 

Q) A IR 1930 Lah. 934; 128 Ind. Cas, 541; 31 P L 
F 615,12 Lah. L J 214; Ind. Rul, (1931) Lah. 77, 
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is cognizable by the Civil Courts. We 
accordingly remit the case fo the Assis- 
tant Collector directing him to send the 
plaint to the Civil Court for decision in ac- 
cordance with law. Parties will bear their 
own costs in this Court. f 

D. Order accordingly. 





__,. _ RANGOON HIGH COURT. 
Civil Miscellaneous Appeal No. 107 of 1936 
June 26, 1936 
BRAUND, J. 

In re Estate or C. V. NAYAGAN 

TIRUVENGADAN—Appticanr. 
Succession Act (XXXIX of 1925), ss. 373, 375— 
Persons competent to apply for succession certificate 
~—Minor—Succession certificate, if can be granted to 
minor—Bond under s. 315—Court, if has power to 
require next friend of minor to execute bond. : 
"The only right which entitles a person to a succes- 
sion certificate is a beneficial interest inthe debt 
or s3curity collected and itis open to anyone who 
has a beneficial interest to apply for such a certifi- 
cate. It is possible to grant a sucozssion certificate 
to a minor, Ram Kuer v. Sardar Singh (1), follow- 
ed, Krishnama Charlu v. Venkatamma (9), explain- 


ed. 

The Court has no power to require the next friend 
of a minor to execute a bond required by s. 375, 
Succession Act. 


Mr. Venkatram, for the Applicant. 
_ Order.—This is a curious little applica- 
tion which came from the Registrar and has 
been sent to me by him tọ decide the ques- 
tion of issuing a succession certificate to 
the estate of the deceased C. Venugopal 
Nayagan, who died on January 5, 1936. He 
was a Hindu who left surviving a widow and 
two children, a son aged three, whose name 
is Tiruvengadam, and a daughter of four- 
teen named Sarsvathi Devi Ammal. -It 
seems that the only asset of his estate con- 
sists of two insurance policies with the 
National Indian Life Assurance Co. Ltd., for 
asum of Rs, 1,000 each. I am informed by 
Mr. Venkatram thatunder Hindu Law the 
son isthe sole heir of the deceased, sub- 
ject, however, to a personal right on the part 
of the widow and daughter to maintenance. 
That latter right is, I think, a personal 
right rather than an “interest” in the estate. 
The present application is an application for 


a succession certificate under Part X, Suc- 


cession Act. 

The application is made by the infant 
heir himself by his next friend, his mother, 
the widow of the deceased. What is asked 
for is that a succession certificate may be 
granted hy the Court to the minor child, 
aged three under the provisions of Part X, 
Succession Act, 1925. Itis to be observed 
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that the mother, while, of course, she is the 
natural guardian of the minor by virtue of 
the minor being her child, is not a guardian 
under the Guardians and Wards Act, but is 
merely the minor’s representative in the 
proceedings as his next friend. The minor 
is the real petitioner. Part X, Succession 
Act, 1925, contains provisions for those 
cases ‘in which there is neither probate 
nor letters of administration and difficulty 
arises in collecting debis or getting in 
securities forming part of the estate. The 
provisions of Part A, Succession Act, re- 
produce the ealier provisions of the Suc- 
cession Certificate Act, 1889. They provide 
that the Court may issue to a person a 
succession certificate. Itis, nowhere, as 
far as I cansee, laid down, in terms, by. 
Part X, Succession Act, who isthe person 
who has aright to come forward and ask 
for a succession certificate. But from the 
terms of s. 373 ofthe Act it appsars to me 
that the person claiming a succession cer- 
tificate must do so upon the footing of a 
“right” thereto. It seems to me to imply that 
the applicant must file his application upon 
the footing of some “right” whichis not 
actually defined. The -right referred to 
must, I think, be a right arising by virtue 
of a beneficial interest in the debt or 
security to be collected. 

The difficulty inthis case which has arisen 
to my mind, is this: Here is the applicant, 
aged three, coming to the Court and 
asking for a succession certificate which 
will enable him to get the Rs. 2,000 which 
is the only asset of the estate. The very 
form of the succession certificate, which 


„is to be found in Sch. VIII, Succession Act, 
“1925, is to the effect that the certificate 


empowers the grantee to collect the debts. 
in this case 
is granted a succession (certificate that 
certificate will empower him, notwithstand- 
ing thathe isa child aged three, to collect 
the insurance money in question. What will 
happenin practice, no doubt, will be that his 
mother on his behalf will present the suc- 
cession certificate to the Assurance Company. 


- If the Assurance Company then pays the 


assurance money that payment will quite 
obviously -be made to the mother; or, at 


“any rate, the money so paid will pass into 


the hands of the mother. And the direct 
result therefore of my granting a succesion 
certificate to the.minoris that ILehall, or 
may, put it into the power of the mother 
to collect the assurance moneys on his 
behalf without, as far as I can see, any 
security being given that she will account 
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for it eventually to the child concerned. By 
s. 375, Suecessicn Act, itis provided that 
the Court has power to require the person to 
whom it proposes to make the grant ofa suc- 
cession certificate to give the Couit a bond: 
with one or more surety or sureties or other 
sufficient security, 10 render an account 
of the debts and securities received by 
him. I confess that it appears to me tobe 
a strange thing to suppose that the Act 
contemplates tke possibility of security 
being given by, or required from a 
minor child of three years of age. It raises a 
doubt in my mind whether it really was ever 
contemplated that a succession certificate 
could be granted to a minor. 

It is to be noticed that the only power 
of the Court is to require the bond from 
the person to whom the certificate is to be 
granted and, if the certificate is to be granted 
to a minor (it may be, to a minor six months 
old) then the bond isto be taken from the 
minor and from no one else. It really 
comes to this: thatin this case it is with- 
in the power of the Court to require a 
bond. Obviously I cannot require a child 
of tkree to execute a bond. I cannot conceive 
that the child will be bound or can prc- 
perly be bound by a bond executed by his 
mother in his name. I have, in this case 
as required by.s. 375, no power torequire 
a bond to be executed by the mother of 
the child who is, as I have said, merely a 
next friend of the minor petitioner. Now 
this question has been raised in Ram Kuer 
v. Sardar Singh (1). It came before the then 
Chief Justice and another Judge of the 
Allahabad High Court on appeal from an 

“order of the District Judge of Aligrah. The 
question was precisely the same as the 
question before me, namely, whether a suc- 
cession certificate can be granted to a 
minor on the application of that minor by 
his or her mother as next friend. The view 
expressed by the Allahabad High Court is 
that such acertificate can be granted. In 
the course of that judgment 
Judges say: f - 

“Now, in our opinion, the legislature intended 
under Act XXVII, cf 1860 and under Act 
of 1899 that a person towhom a certificate might 

- be granted should be a person who had some title or 

interest inthe debt to collect which a certificate is 
applied for, and that a mere interest in the minor 
orin the person entitled to sue forthedebt 18 net 
sufficient to entitle a stranger, or even arelation to 
a certificate.” 

That deals with the question which I 
_refemed to earlier in this judgment as to 
.. whether it was necessary for the right, in 
virtue of which thesuccession certificate is 

(1) 20 A 352; A W N 1898, 64, 


In re ESTATE OF O. V. NATAGAN (RANG.) 


the learned ` 


VO, - 


16610 


applied for, to be a beneficial right or not. 
The view taken by the Allahabad High Court 
is that the only right which entitles a 
person toa succession certificate is a bene- 
ficial interest in the debt or security col- 
lected. The Madras High Court appears to 
have come to the same conclusion in 
Krishnama Charlu v. Venkatamma (2). 
There again, exactly the same question 
arose, namely, whether a succession certi- 
ficate could be granted to aminor on the 
application made by him through his natural 
guardian and the learned Judges who decid- 
ed this case were faced with the very 
difficulty in s. 375, Succession Act, which has 
occurred tome. They say: 

“Section 9 no doubt lays down that whenever the 
Court considers it desirable totake security from the 
applicant, it shall require him to execute a bond 
with two securities, and is argued that, as a minor 
cannot execute such a bond, it must be held he 
is incompetent to apply for a certificate, But we 
think that execution of the bond by the guardian on 
behalf of the minor applicant would bind the 
minor and thus satisfy the provisions of s. 9.” 

Iconfess that I find some difficulty in 
following the latter part of that statement. 
But the fact remains that the Madras 
High Court also came to the conclusion that 
it is possible to grant a succession certificate 
to a minor. Looking at Part X, Succession 
Act, 1925, Iam bound to say that there is 
nothing in that section to prevent such a 
succession certificate being granted beyond 
such inference as may be properly drawn 
from the provisions of s. 375. On the 
other hand, it seems tome to be implied 
that it is open to anyone who has a bene- 
ficial interest to apply for such a certi- 
ficate. In all the circumstances of the case, 
having given it such consideration as I 
am able to, I find myself unwilling to 
depart from the conclusions which have 
been reached by the Allahabad, Calcutta 
end Madras High Courts. The question 
then arises asto whether I ought under 
s. 319 to call upon the applicant to execute 
a band. Now,I find myself quite unable 
to believe thatI can be expected under 
5. 3% to require a minor, aged three, to 
execute a bond. That is the only power I 
have, namely, to require the applicant to 
execute a bond. lt seems to me contrary 
to commonsense that a minor of three 
should he asked to enter into a bond in this 
sort of case. Ihave no power as far asl 
can see to require the next friend of the 
minor to enter into a bond. I do nct pro- 
pose, therefore, to direct a bond to be exe- 
cuted. The practical result'of this is 
curious. As I started by saying, what 

(2)86 M214;15 Ind. Cas, 408; (1912) M W N 411, 
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will happen will be that the succession 
certificate which I have now ordered ` to 
issue to the minor will, in due course, be 
presented to the Insurance Company. It is 
at that stage, I think, that the question 
will have to be carefully considered. 

It seems to me that the Insarance Com- 
pany, faced with that succession certificate, 
will have to consider the question of whether 
they can safely pay tothe minor or to the 
minar's mother. They will have to consider 
whether, and if so, how they can geta good 
discharge of Rs. 2,000 in question. What 
may be the answersto these questions I do 
not pretendto have considered or to say, 
as they do not arise for my consideration 
at this stage. I have thought it right to 
point out that these questions will arise. 
They will no doubt receive the careful 
consideration of the Insurance Company 
concerned. In all the circumstances, there- 
fore, I propose to grant this application and 
to order a succession certificate to issuein 
favour of the petitioner. 

N - Application granted. 





PATNA HIGH COURT. 
Civil Appeal No. 97 of 1936 
September 8, 1936 
Mosammap Noor AND MADAN, JJ. 
Raja KIRTYANAND SINGH BAHADUR 
AND OTAERS~APPELLANTS 
versus É 
SAILESWAR SEN— RESPONDENT 

Provident Funds Act (XIX of 1925), s. 58—Provi- 
dent Fund maintained by private College—College aided 
by Government—Oollege adopting Government Rules— 
Decree for Provident Fund obtained by Ex-Principal 
-—Decree, whether can be attached. f 

An ex-Principal of a private aided College obtained 
a decree for Provident Fund, deposited by him in Pro- 
vident Fund maintained by the College. The author- 
ities had instituted a suit for damages against him for 
his malfeasance during his tenure and prayed for 
attachment of decree obtained by him : 

Held, that s. 3, Provident Funds Act and s. 60 (k), 
Civil Procedure Code, make it clear that compulsory 
deposits in Government and Railway Provident 
Funds are not liable to attachment at any rate aslong 
as they arein the Fund The College was an aided 
College and had adopted rules framed by Govérn- 
ment for Provident Fund in aided Colleges, There- 
fore, the Fund in question was a Fund constituted 
under the authority of the Government from the date 
of the adoption of the rales. The entire amount of 
the Fund became consolidated into one Fund. Oon- 
sequently the decree obtained by the ex-principal 
was not liable to attachment as in effect it would 
amount to attachment of the Fund before it had 
reached the hands of the depositor. 

[Case-law referred to] - 


C A, from ihe appellate order of the Sub- 
Judge, Bhagalpore, dated March 3, 1936, 
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Messrs. Manohar Lal, C. P. Sinha, 
Gopal Prosad and N.C. Roy, for the Ap- 
pellants. h 

Messrs..K. P. Jayaswal and S. C. Mazum- 
dar, for the Respondent. 

Mohammad Noor, J.—This is an appeal 
against an order of the Subordinate Judge 
of Bhagalpore passed in a simple money 
suit refasing attachment before judgment 
of a decree obtained by the defendant of 
the suit against the plaintiffs. The facts 
are that one Mr. 6. Sen was for some time 
the Principal of the T. N. J. Oollege at 
Bhagalpore. For some reason or other 
his services were dispensed with. Under 
the rules of the College he was to make 
compulsory deposits in the Provident Fund 
maintained by the College. After his 
services were dispensed with Mr. Sen 
instituted a suit in the Original Side of the 
Calcutta High Court for realisaticn from 
the College authorities of the Provident 
Fund amount due to him. Tnersafter the 
Governing Body of the College (wh> are 
the appellants before us) instituted in the 
Oourt of the Subordinate Judge at Bhagal- 
pore a suit claiming about Rs. 15,000 from 
Mr. S. Sen for his malfeasance or mis- 
feasance during his incumbency as the 
Principal of the College. The Calcutta 
High Court issued an injunction against 
the defendants of the suit before it, i. e. 
the appellants, directing them not to pro- 
ceed with the Bhagalpore suit till the dis- 
posal of the suit in Calcutta. Therefore, 
the trial of the Bhagalpore suit was held 
up. It now appears that the Calcutta suit 
has been decreed for Rs. 5,700 on’account 
of the principal Provident Fund and for 
R 6,000 as cosis (we are informed, but 
there is no material before us to verify it 
that this Rs. 6,000 as costs is subject to 
the lien of the attorneys of Mr. Sen for the 
sum advanced by them towards the prosecu- 
tion of the suit). Be thatas it may, the 
plaintiffs of the Bhagalpore suit applied to 
the Subordinate Judge under O. XXXVII, 
Civil Procedure Code, for calling upon the 
defendants to furnish security and failing 
which for an order of attachment of the 
decree for Provident Fund which Mr. Sen 
had obtained against them at -Calcutta. 
The learned Subordinate Judge refused this 
application and the plaintiffs have preferr- 
ed this appeal. 

The learned Subordinate Judge refused 
the prayer of the pla:mtiffs mainly on the 
ground that the decree really represented 
the Provident Fund money which is still 
in the hands of the employers who are the 
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_ managers of the Fund and is not attach- 

able under the provisions of the Provident 
Fund Act, 1925, read with s. 60 (k) Civil 
Procedure Code. Mr. Manohar Lal who has 
appeared on behaif of the appellants has 
contended, first, that the exemption from at- 
tachment is confined to Government Provi- 
dent Funds and the Fund in question js not 
such a Fund. Now s. 3 of Act XIX of 
1925, which with certain modifications sub- 
-sequently made is the Provident Fund Act 
now in force, enacts that: 

“A compulsory deposit in any Government or 
Railway Provident Fund shall notin any way be 
capable of being assigned or charged and shall not 
be Hable to attachment under any decree or order 
of any Civil, Revenue or Oriminal Court in respect 
of any debt or liability incurred by the subscriber or 
depositer, and neither the Official Assignee nor any 
Receiver appointed under the Provincial Insolvency 
Act, 1920, shall be entitled to, or have any claim 
on, any such compulsory debt.” 

Section 60, Civil Procedure Code, enu- 
merating the various properties not liable 
to attachment, mentions in cl. (k): 

“All compulsory deposits and other sums in or 
derived from any Fund to which the Provident Funds 


Act, 1897, for the time being applies in so far as- 


they are declared by the said Act not to be liable to 
attachment.” A 

It may be noted that the Act of 1897 
referred to in this sub-clause was repealed 
by :Act XIX of 1925, cl. 3 of which I 
have already quoted above. Now, it .is 
obvious that these two provisions, one in 
the Provident Fund Act and another in the 
Civil Procedure Code, make it clear that 
compulsory deposits in Government and 
Railway Provident Funds are not liable to 
attachment at any rate as long as they are 
in the Fund. Government Provident Fund 
has been defined in the Provident Fund Act 
as follows: 

“Government Provident Fund means a Provident 
Fund, other than a Railway Provident Fund, 
constituted bythe authority of the Government for 
any class or classes of its employees or of persons 
employed in educational institutions or employed by 
bodies existing solely for educational purposes.” 

The words “of persons... purposes” 
have been substituted in the definition for 
the words ‘‘for teachers in educational in- 
stitutions”. by the Provident Fund Amend- 
ing Act of 1927. It is therefore obvious that 
the Provident Fund maintained by the 
Oollege authorities in this case is a 
Government Provident Fund provided it has 
been constituted by the authority of Govern- 

“ment. If so, it isimmune from attachment 
as I have said at least as long as the money 
remains in the Fund. Now, there has been 
much controversy before us whether or not 
the Provident Fund with which we are 
dealing was constituted under the authority 
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of the Government. It appears that in 
1925 the Local Government took up the 


question cf the introduction of the Provident 
Fund in the aided Colleges of Bihar. The 
first notification in this respect was issued 
on June 30, 1925 (No. 308 E. R. published 
at p. 784 of the Bihar and Orissa Gazette 
Supplement, dated July 8, 1925). In that 
notification it is mentioned that the Provi- 
dent Fund was already constituted in the 
T.N. J. College, Patna, for which a sum of 
money was provided by the Government. 
The T. N. J. College is specifically mentioned 
there, but as there was a Provident Fund 
already constituted in that College the 
Resolution mentions lihat the authorities of 
that College were called upon to express 
their views whether they were willing to 
adopi the rules framed by the Government. 
Thereafter we find a second notification 
No. 110 E, dated January 5, 1927, published 
in the Bihar and Orissa Gazette Supplement, 
dated January 12, 1927, which shows that 
the T. N. J. College expressed a desire for 
the amendment of certain rules which were 
amended and thereafter the authorities of 
the College adopted the rules framed by the 
Government. ` 

Mr. Mahonar Lal has contended that the 
adoption of the rales by the College autho- 
rities does not mean that the Provident 
Fund was constituted under the authority of 
the Government. I think there is a good 
deal of force in the view which was adopted 
by ithe learned Subordinate Judge that 
though there was a Fund in the College from 
before the Government rules . were enforced 
and the adoption of the rules of Government 
must be taken to mean that at least since 
that date the Fund was constituted under 
the authority of the Government. Therefore 
J agree with the view taken by the learned 
Subordinate Judge that the Fund in ques- 
tion is a Fund constituted under the autho- 
rity of the Government from the date of the 
Notification of January 1927. Mr. Manohar 
Lal has, however, contended that the defen- 
dant Mr. Sen was in service since 1922 and 
any compulsory depcsits made by him prior 
to January 1927 cannot be immune from 
attachment. First ofall, no data has been 
supplied tous to show how much of the 
amount of the decree against the authorities 
of ths Collegerepresents the contribution of 
thedefendant prior to January 1927 and 
how much represents the amount contribut- 
ed subsequently; apartfrom this, when the 
Fund was constituted under the authority of 
Government, the entire amount of the Fund 
becomes consolidated into one Fund, 
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Mr. Manohar Lal next contended that 
the immunity from attachment lasts only as 
long as the money is inthe Fund, but when 
it reaches the depositor, 4. e. the employee, 
the immunity comes toan end 
amount is liable to be attached just as any 
other property of a debtor. On this point 
unfortunately there is no clear decision of 
any High Court. Mr. Jayaswal appearing on 


behalf of the respondent referred us to. 


the case in Nagindas Bhukandas v. Ghela- 
bhai Gulabdas (1), which goes to the length 
of laying down that even if the money has 
reached the hands of the employee it cannot 
be taken by the Receiver in an insolvency 
proceeding. This decision, however, seems 
to have been dissented from in a single 
Judge decision of the Madras High Court in 
Official Assignee of Madras v. Ranganayaki 
Ammal (2). There are, however, observations 
in some decisions of the Calcutta High 
Court which may support both the views. 
For instance in Hindlay v. Joy Narain (3), 
there are observations of Rankin, ©. J., 
which lend support to the view that the im- 
munity lasts only as long as the money is in 
the hands of the institution, but at another 
place it is observed that it was a deliberate 
act of the legislature to give protection to 
the Provident Fund money for the benefit of 
the employees so that when they retire they 
may have something to live upon and in 
the event of death, they have something to 
leave. However, I think, we are not called 
upon to decide this question of law as in my 
opinion, itdoes not in fact arise. Up till 
now the money is still in the Fund. A decree 
has been passed but the money has not left 
the Fund. What we are asked in this case 
is that we should order attachment of the 
decree thereby depriving the defendant of 
his right to receive the money, that is, 
indirectly attaching the money while it is 
Still inthe Fund. Mr. Manohar Lal con- 
tended that the plaintiff will have no 
objection if the defendant be injuncted 
‘against transferring the decree. In my 
opinion such an order will be absolutely 
useless and infructuous because the defen- 
dant will still be entitled to execute the 
decree and realise the amount. The only. 
order which can be of any benefit to the 
plaintiffs will be an order to attach the 
money as soon as it is realised. Practically 


(1) 44 B 673; 56 Ind. Oas, 449; A I R 1920 Bom. 58; 
22 Bom LR 322. 

(2) 55M L J 38; 112 Ind. Oas. 235; A I R 1928 Mad. 
784, 28 L W 484. i ae 

(3) 46 O 962; 54 Ind. Oas. 439; A IR 1920 Cal. 305; 
24 O W N 288, i 


BAIJ NATA BHATNAGAR V. MUHAMMAD DIN (LAF) 


and the . 


501 


that order will amountto an order attach- 
ing the Provident Fund money before it hus 
reached its destination. Therefore, inde- 
pendent of the consideration whether or not 
the money. is attachable after it reaches the 
hands of the depositor, I think in this case 
we areineffect being asked to attach it 
before it has reached the hands of the 
defendant. 

On the whole I think that the view taken 
by the learned Subordinate Judge is correct. 
I would, however, ask the learned Subordi- . 
nate Judge to expedite the disposal of the 
suit so that if the plaintifis get any decree, 
they may execute the same against any pro- 
perty of the defendant which may be avail- 
able. The defendant has given a list of other 
Properties which he claims to possess. It 
will be open tothe plaintifis to make in- 


quiries and choose some one of them and 


ask thé learned Subordinate Judge to 
call upon the defendant to furnish security, 
failing which to make out a case for attach- 
ment of those properties before judgment. 


With these remarks I would dismiss this 
appeal with costs. 

Madan, J.—I agree. 

D. Appeal dismissed. 


LAHORE HIGH COURT. 
Criminal Revision No. 525 of 1935 
November 2, 1935 
- COLDSTREAM, J. 

BALI NATH BHATNAGAR—Acovsgp => 
PETITIONER 
VeTSUs 
MUHAMMAD DIN—COMPLAINANT 
— Opposite Parry 
Evidence Act (I of 1872), ss. 123, 124, 125, 76, 145 
—Statement not reduced to writing made to Police 
Officer during investigation—Whether can be used at- 
trial for offence not under investigation when it was 
made—Criminal Procedure Code (Act V of 189%), 
as. 172, 161—Record of statement heard by Police 
Officer in exercise of power under s. 161 and recorded 
in diary, whether evidence—Such record, if a public 

document. h 

So far as statements not reduced to writing are con- 
cerned, there is no reason why statements made to 
a Police Officar in the course of an investigation 
should not, if relevant under the Evidence Act, be 
used at a trial for an offence not under investiga- 
tion when they were made, provided that they are 
not held privileged by the provisione of. ss, 123 and 
124, Evidence Act. - 

Section 172, Criminal Procedure Oode, does not 
forbid » recorded statement to bs used at a trial 
for an offence not under investigation when it was 
made. The record ofastatemsnt heard by a Police 
Officer in exercise of the power conferred by s. 161 of 
the Procedure Code and recorded either in 
the diary or separately in the course of investigation 
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proceedings is an unpublished official record relat- 
ing to an affair of State evidence derived from 
which cannot be produced in a case to which the firs 
proviso to s. 182 is not applicable except with the 
permission of the officer at the head of the Police De- 
partment (s. 123, Evidence Act). By itself the record 
of the statement will prove nothing. It cannot in 
any sense be termed a deposition and it is not evi- 
dence. It is not a public document, a copy of which 
must be given on demand under the provision oŻ 
s. 76, Evidence Act. But the fact or allegation that 
the statement has been reduced to writing will nos 
preclude evidence of its having been made (subject, 
of course, to the provisions of the Evidence Act), 
` ors. 91, Evidence Act, does not apply. To prove 
That the statement was made, it would be necessary 
t call the Police Officer who heard it. If the ac- 
to ged has succeeded in having the original record of 
the statement produced, notwithstanding objections 
raised under ss. 123, 124 or 125, Evidence Act, and 
the Police Officer has referred to it to refresh his 
memory under s. 159, the provision of s. 145 of thas 
Act will apply. Emperor v. Dharam Vir (2), Kalle 
v. Emperor (3) and Queen-Empress v. Nazir-ud-Din 
(4), referred to. 

Cr. Rev. from an order of the Sessions 
Judge, Gujranwala, dated April 1, 1935. 

Mr. Jhanda Singh, for the Government 
Advocate, for the Crown. 

Order.-—The petitionerin this case was 
being tried by the District Magistrate 02 
Gujrat for offences under ss. 211, 344 anc 
504, Indian Penal Code. In order to contradict 
some of the prosecution witnesses by con- 
fronting them with statements made by 
them previously, te applied tothe Magis- 
trate (who being District Magistrate was 
also head of the District Police) to be fur- 
nished with copies of the records of state- 
ments made by them tothe Police in the 
course of an investigation into an offence 
other than that. for which he was being 
tried. The District Magistrate declinec 
to give the copies. The learned Sessions 
Judge has recommended that this Court 
should, in the exercise of its revisional 
jurisdiction, order that the copies asked 
for be furnished. He has based his re- 
commendation on the remark made by 
Madras High Court in Kovuro Subayya 
v. Pata Verraya (1) that a statement made 
io the Police is as good evidence as a 
statement made to any other person save 
for certain excepticns to be found in tha 
Indian Evidence Act and in the Code of 
Criminal Procedure. That judgment, as 
noticed by the District Magistrate in his 
order now under question, did not deal 
with the point whether a person is en- 
tilled to be given copies of statements 
recorded by the Police. 

It is true that the prohibition ins. 162, 

(1) 56 M154; 141 Ind. Cas, 276; A I R 1933 Mad. 65; 


(1933) Gr, Gas. 81; 34 Cr. LJ 137;63 M L J 794; 36 L 
W 758; (1932) M W N 1074; Ind, Rul, (1933) Mad. 1008 
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Criminal Procedure Code, against the use 
of siatements made tothe Police, relates 
only tothe useof them at an enquiry or trial 
in respect of any offence under investiga- 
tion atthe time when such statement was 
used. (Before it was amended in 1923, 
the section forbade the use of any such 
statements ‘as evidence’). It seems clear 
that s. 162 does not forbid an accused 
person to contradict a witness by a pre- 
vious statement made tothe Police in an 
investigation not made in respect of the 
offence for which the accused is being 
tried. 

For the Crown it is contended ;, before 
me that statements recorded by the Police 
are nothing more than entries recording 
the investigation proceedings in the diary 
preseribed in s. 172, that the whole of this 
diary is privileged and that the Magis- 
trate was right to refuse to order the 
copies asked for to be given. In reply 
the petitioner’s Counsel argues that the 
record of statements of witnesses examined 
under s. 161 are not part of the diary but 
separate records to which no protection is 
given by s.172,and that records of state- 
ments written by a Police Officer can be 
used in the same way as memoranda of 
statemenis made by any other person so 
long as they don come within the scope | 
of s. 162. 

So far as statements not reduced to 
writing are concerned, I see no reason 
why statements made to a Police Officer 
in the course of an investigation should 
not, if relevant under the Evidence Act, 
be used at a trial for an offence not 
under investigation when they were made 
provided that they are not held privileged 
by the provisions of ss. 123 and 124, Evi- 
dence Act. ax 

The question whether a reccrded state- 
ment written by a Police Officer in the 
course of an investigation can be used to 
confront the maker of the statement when 
he is giving evidence in a case which was 
not under investigation when he made 
the statement does not appear to have been 
raised before in this Court. The judgment 
in Emperor v, Dharam Vir (2) cited by 


‘Counsel for the Crown does not express 


distinctly any decision on this point al- 
though it makes it clear that s. 172 pre- 
cludes a Court from giving an accused 
access to Police diaries of the investigation 
into the particular offence for which he 

2) ATR 1933 Lah. 498; 142 Ind. Cas, 854; (1933) 


Cr, Qas. 758; 34 Or. L J 464; 34 P LR 541; Ind. Rul 
(1933) Lah. 283. : 
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is being tried or into a connected offence. 


In Kallu v. Empress (3) ib was held by 
Plowden and Roe, JJ., that the diary was 
the proper place for putting on depart- 
“mental record memoranda of such state- 
ments made by person examined by a Police 
Officer as he considers of sufficient im- 
portance to be reduced to writing, and 
that when such statements are included 
in the diary, they form an integral part 
‘of it. In the same judgment, however, 
Plowden, J. remarked that it. does not 
necessarily follow from the qualified pro- 
tection of the diaries and memoranda 
against inspection by an accused in a 
‘judicial proceeding which is the result and 
continuation of the Police investigation 
that the diaries or memoranda are pri- 
vileged- against production in any sub- 
sequent or collateral proceedings in which 
they are capable of being used as re- 
levant evidence or to refresh the memory. 
I understand the lawon the matter to be 
this: s. 172 of the Code does not forbid 
a recorded statement to be used ata trial 
for an offence not under investigation when 
it was made. 

There is, however, no doubt in my mind 
that the record of a statement heard by a 
Police Officer in exercise of the power con- 
ferred by s. 161 of the Procedure Code 
and recorded either in the diary or sepa- 
rately in the course of investigation pru- 
ceedings is an unpublished official record 
relating: to an affair of State, evidence 
_ derived from which cannot be produced in 
a case to which the first provise to s. 162 
is not applicable except with the per- 
mission of the officer at the head of the 
Police Department (s. 123, Evidence Act). 
By itself the record of the statement will 
prove nothing. As pointed out by Knox, J. 
in Queen-Hmpress v. Nagzir-ud-Din (4) it 
cannot, in any sense, be termed a déposition 
and itis not evidence. It isnot a public 
document, a copy of which must be given 
on demand under the provision of s. 76, 
Evidence Act. But the fact or allegation 
that the statement has been reduced to 
writing will not preclude evidence of its 
having been made (subject, of course, to 
the provisions of the Evidence Act), for 
s. 91, Evidence Act, does not apply. To 
prove that the statement was made, it 
would be necessary to call the Police Officer 
who heard it. Ifthe accused has succeed- 
ed in having the original record of the 
statement produced, notwithstanding objec- 

(3) 17 P R 1894. 

(4) 16 A 207; A W N 1894, 57. 
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tions raised under s. 123, 124 or 125, 
Evidence Act, and the Police Officer has 
referred to it to refresh his memory 
under s. 159, the provision of s. 145 of. 
that Act will apply. The District Magis- 
trate was not bound to give copies ofthe 
statements. There is, therefore, no reason 


for this Court to interfere. 


N. Order accordingly. 


——— 


PATNA HIGH COURT. 
Miscellaneous Civil Appeal No. 340 of 1935 
February 6, 1936 
SAUNDERS, J. 

NAND KISHORE SINGH AND ofHERs— 
APPELLANTS 


` Versus 
NAGENDRA BALA DEBI AND OTHERS 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 90—Ezecution sale—Holding of sale fixed for first 
day of monthly sale on following day in its due order 
—Legality. 

The holding of a sale fixed for the first day of 
the monthly sales, on the following day in its due 
order because it could not be held earlier is not 
illegal. Itdoes not even amount to material irre- 
gularity. 64 

Mis. C. A. from the decision of the 
Additional Sub-Judge, Monghyr, dated 
July 26, 1935. ' é 

Mr. D. C. Verma, for the Appellants. 

Messrs. S. M. Mullick and M. K, Mukher- 


“jee, for the Respondents. 


Judgment.—This appeal by the judg- 
ment-debtor, so far as it purports to be 
against the order of the lower Appellate 
Court dismissing his appeal from an order 
under O. XXI, r. 90, Civil Procedure Code, 
is incompetent as no second appeal lies. 
The application, however, was not only 
under O. XXI, r. 90, but also under s. 47 
of the Code, and it is contended that the 
sale was a nullity because it was held ona 
day subsequent to the date for which it was 
advertised. The latter date was Febru- 
ary 5, 1934. The sale was actually held on 
the following day presumably because there 
were other sales to be held on the previous 
day as it was the first day of the monthly 
sales. The learned Advocate for the ap- 
pellant relied on a decision of this Court in 
Jagdish Bahadur v. Ramji Ram (1), in 
which it was held that where a sale was 
being kept “under hammer” it must be 
deemed to have been started and, therefore, 
a sale held on a subsequent date to which 
it was not postponed was set aside. That, 


(1) A I R 1934 Pat. 659; 152 Ind, Cas. 1017; 15 P 
L T 743;7RP 2 | 
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however, was an appeal from a decision 
under O. XXI, r. 90, and it was not held 
that the postponement ofthe sale in those 
circumstances had the effect of making the 
sale anullity. The case in Motahur Hossain 
v. Mohammad Yakub (2), also referred to 
by the learned Advocate, was a case of a 
sale on a date that had never been fixed 
for it and of which the judgment-debtor 
could not have had notice. Another case 
that he ‘cited, Rajagopala Ayyar v, Rama- 
nujachariar (3), was held by a Full Bench 
of the Madras High Court to have been 
void because there had been no notice 
under O. XXI, r. 22. None of these cases, 
therefore, is authority for the proposition 
that the holding of a sale fixed for the first 
day of the monthly sales on the following 
day in its due order because it could not 
be held earlier is illegal. In Rang Lal 
Singh v. Ravaneshwar Persad Singh (4), it 
was held by the Privy Council that ib was 
not even a material irregularity. There is, 
therefore, no ground fcr interference with 
the decision of the learned Subordinate 
. Judge and the appeal is dismissed with 
costs. Leave to appeal under the Letters 
Patent is refused. 


D. : Appeal dismissed. 


F D A IR 1925 Cal. 201; 84 Ind. Oas. 700; 40 C L 


- (3) 47 M_ 288; 80 Ind. Cas, 92; A I R 1924 Mad, 
431; 46 MLJ 104; 19 L W 179; (1924) M WN I82; 
31 ML T 37, 

` (4) 390 96; 12 Ind. Cas 174; 38 I A 200; (1911) 2 
M W N 108;10 M L-T 161; 13 Bom. L R 823; 14 0 
LJ 334;8 ALJ 1173,16C WN1@O. 


RANGOON HIGH COURT 
Civil Regular Suit No. 11 of 1935 
May 21, 1936 
Lezon, J. 
MOHAMED AMEEN—PLAINTIFF 


versus 

EUSOOF HAJEE AHMED AND otarrs— 
: DEFENDANTS. - 

Limitation Act (IX of 1908), Sch. I, Arts, 144, 120 
—Suit for share against co-heirs in possession and 
management of estate consisting of immovables and 
business--Articles applicable. 

An estate partly consisted of immovable property 
and partly of business. A suit was brought beyond 
12 years of the death of the ancestor, for share in 
the estate of this deceased ancestor, against heirs 
in possession and management of the same: 

Held, that sofar as the suit related to immovable 
` property, it was barred under Art. 144, Limitation 
Act, and it was also barred under Art. 120, so far as 
it related to taking an account of the business. 
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Mr Carlos, for the Plaintiff. 

Messrs. Clark, Horrocks and Rauf, for 
Deferdants Nos. !, 2, 4, 5,9 and 10. 

Judgment.—The plaintiff seeks a decree 


‘for aa account of the estate of his grand- 


fathe-, Hajee Ahmed, and for the partition 
of the estate. Hajee Ahmed died on De- 
cembar 5, 1912. It is alleged that defend- 
anis Nos. 1 and 2, who are his sons, took pos- 
session of the estate immediately after their 
father’s death and that they have remained 
in possession ever since. It is the plaintiff's 
case mat, at the time of the death of Hajee 
Ahmed, his estate consisted of a furniture 
busin2ss, carried on in Tseekai Maung 
Tawley Street, Rangoon, under the style 
of “U Hajee Ahmed,” (as a matter of fact 
the name of the business was “U Hajee 
Ahmed,” the name of defendant No. 1), 
shares in joint stock companies and immov-~ 
able properties in Rangoon. The plaintiff 
maintains that as the result of an agree- 
ment 2ntered into by the heirs, defendants 
Nos. Land 2 took possession of the assets 
of the estate, including the business, and 
managed the estate on behalf of all the 
heirs. It is said that considerable profits 
were earned and that out of these profits 
certain other immovable properties were 
boughs for the benefit of the estate. Defen- 
dants Nos. 1 and 2 deny that Hajee Ahmed 
left any estate ut all and aver that the 
properties and the business belong to them. 
They also raise the plea that the suit is 
barred by the law of limitation. 

Hajee Ahmed had six daughters and three 
sons: Samsen Nissa Bibi (died on April 3, 
1919), Hussain Hajee Ahmed (died on 
May 26, 1916), Sulaiman Nissa Bibi (died in 
1918), Zubaida (died on April 14, 1913), 
Habee>ar Nissa (defendant No. 5), Jinnat . 
Nissa (died on March 7, 1914), Usoof Hajee 
Abmed ‘defendant No.1), Binyamin Hajee 
Ahmed (defendant No. 2) and Arjuman 
Arrah (defendant No. 3). The plaintiff and 
defendant No. 4 are the son and daughter 
of Samsen Nissa Bibi. Defendants Nos. 6, 
7 and 8 are the children of Sulaiman Nissa 
Bibi. Defendants Nos.9 and 11 are the 
heirs ci Jinnat Nissa. Defendant No. 12 
was a daughter of Jinnat Nissa, but she 
has diel since the institution of the suit. 
Defendants Nos. 13 and 14 are the heirs of 
Hussain Hajee Ahmed and defendant No. 15 
is his -widow. Defendant No. 16 is the 
Husband of Fatima Bibi, who was defend- 
ant No. 12. The plaintiff's case is support- 
ed by defendants Nos. 4, 5, 7, 8, 9, 10, 13, 
l14and 15, and defendants Nos. 3, 6, 11 
and 16 support defendants Nos. 1 and 2. It 
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will be observed that of the heirs of Sulai- 
man Nissa Bibi one supports the plaintiff 
and one defendants Nos. 1 and 2 


For many years before 1895 Hajee Ahmed 
carried on business in Thayetmyo. He 
appears to have commenced business in 
Rangoon in the year 1895, but he continued to 
do business at Thayetmyo for seVeral years 
after 1895. Before 1895 troops were station- 
ed at Thayetmyo and Hajee Ahmed was 
a contractor who supplied rations to the 
troops. He had a shopin Thayetmyo, and 
while the troops remained there he seems to 
have had a fairly prcsperous business. By 
1895 the troops had all left Thayetmyo and 
his business as the result suffered to a very 
considerable.extent. I consider that it has 
been established that when he left Thayet~ 

-myo the only immovable property which 

‘he owned was a half share in a house 
known as No. 128, New Monkey Point 
Road, Rangoon. The evidence does not 
disclose when he actually acquired his 
interest in this property, but I will assume 
for the purposes of this case that he owned 
the half share when he came to Rangoon or 
acquired it soon after. While living in Tha- 
yeilmyo Hajee Ahmed had done work under 
contract for the .Public Works Department, 
and when he started business in Rangoon he 
obtained -work of a similar nature in Lower 
Burma. He was engaged for some time on 
work for the Public Works Department in 
connection with the making of the Twante 
Canal. Itis the plaintiff's case that when he 
came to Rangoon, Hajee Ahmed started the 
furaiture business. Defendants Nos. 1 and 2 
maintain that the business was started by 
defendant No. 1, and that their father never 
had any interest in it. 


Defendant No. 1 also came to reside in 
Rangcon in 1895. One Amir-ud Din, the 
husband of Samsen Nissa Bibi, had a 
watch-repairing business in Rangoon; Amii- 
ud=Din died in 1895 and defendant No.1 
was brought to Rangoon ‘to look after his 
business. According to the plaintiff, de- 
fendant No. 1 was then only a youth of 13 
or 14 years of age ;defendant No. 1 states 
. that he was 17 or 18 years of age at the 
. time. I have seen defendant No. 1 in the 
witness-box, and I consider. that he must 
have been older than 13 or 14 years of age 
when he first came to. Rangoon. J accept 
his evidence that he was 17 or 18 years of 
age then. This is consistent with the fact 
that in 1893 he was granted a power-af- 
-attorney by his sister Sulaiman Nissa Bibi. 


It is not likely that she would have given ` 
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him a power-of-attorney if he had been as 
young asthe plaintiff would make out. 

Defendant No. 1 states that the furniture 
business was started by the purchase of 
furnituré which was in want of repair. Such 
furniture he renovated and sold at a profit. 
The business was at first carried on in 25th 
‘Street, at the back of the premises occupied 
by Amir-ud-Din’s watch-repairing business. 
Defendant No: 1 says that it was not’ until 
1898 that he moved to Tseekai Maung Tawlay 
Street. There is no doubt that the business 
there prospered and that he was joined in 
1£00 by his brother, defendant No. 2. They 
worked together without any formal agree- 
ment until 1908 when a deed of partnership 
was drawn up. The partnership continued 
until 1931, when a deed of dissolution was 
entered into. The dissolution, however, did 
not become effective until 1933. In addi- 
tion tothe manufacture and sale of furni- 
ture, defendants Nos. 1 and 2 did consider- 
able business in the sale of furniture polish. 
On the dissolution of the partnership it 
was arranged that defendant No. 1 should 
continue the polish business and defendant 
No.. 2 the furniture business. 

The main question in this case is whether 
the furniture was commenced by Hajee 
Ahmed, and if it was so, was it his business 

at the time of his death? I will deal with 
the evidence on this question in detail in 
a moment, but I would here point out that 
it is the plaintifi's case that in 1914, that 
is; two years efter the death of Hajee 
Ahmed, his heirs met and agreed that de- 
fendants Nos. 1 and 2 should remain in 
charge of the business and manage it on 
behalf of all of them. They also allege 
that payments out of the profits were made 
periodically to the various heirs and that 
this continued right up to 1933. It is fur- 
ther alleged that in 1926 defendant No. 9 
asked that the estate be partitioned, as he 
wanted his share, but he was persuaded 
not to insist on this course and to let matters 
vest until there was more favourable oppor- 
tunity for partition. The evidence in support 
of these allegations consists of the testimony 
of the plaintiff and defendants Nos. 4, 5, 9, 
10, 13, 14 and 15..Defendants Nos. 7 and 8, who 
also support the plaintiff, have not ven- 
tured into the witness-box. I am notim- 
pressed by the evidence of the plaintiff or 
of the defendants who support him. 

It has certainly not been proved that there 
was this agreement in 1914 or that there was 
an arrangement with defendant Ne. 9 in 1926. 
Defendants Nos. 1 and 2 kept proper books 
of account, and the books for the year 1920 
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onwards are still in existence. If there 
had been payments made to the various 
heirs on account of their shares of the pro- 
fits, one would expect these payments to be 
found in the books, but they are not to be 
found there. The plaintiff has never asked 
for inspection of these books, and although 
they have been produced in Court during 
the hearing of the case, he has not even 
looked into them. The evidence of these 
agreements and of periodical payments, 
has, I consider, been given in the hope of 
saving the suit from the operation of the 
law of limitation, and is untrue. 

The plaintiff maintains that -when his 
grandfather started the furniture business 
he did so under the name of “U Hajee 
Ahmed,” “U” being the polite mode of 
address by Burmans in the case of an 
elderly Burman or a Burman of position. 
The plaintiff savs that Hajee Ahmed adopted 
the name of “U Hajee Ahmed,” for his 
‘business because he was known amongst the 
Burmans as “U" Hajee Ahmed. Here again 
Tam unable to accept the plaintiff's evi- 
dence or the evidence of the witnesses 
called by him. Apart from the plaintiff 
and the defendants who support him, the 
evidence adduced by him in this connection 
is that of three witnesses, named Maung 
Kyin, Ebrahim Arif Doo and Hajee Fakir 
Mohamed. Maung Kyin, a Burmese “physi- 
cian,” says that 25 years ago be was a 
broker and that he used to take people who 
wanted to buy furniture to the shop in 
Tseekai Maung Tawlay Street, where hs 
met Hajee Admed. Although he says that 
Hajee Ahmed was addressed by Burmans 
as “U Hajee Ahmed,” he himself referred 
to him as Mamoodjee. Ebrahim Ariff Doo 
states that the business was started by 
Hajee Ahmed. it may be pointed out that 
this witness's daughter is married toa 
son of one Moola Salay, who has another 
son married to the daughter cf defendant 
No. 4. Hajee Fakir Mohamed etates that 
he met Hajee Ahmed at Amir-ud-Din’s shop 
and that Hajee Ahmed told him that the 
business was his. I am not: prepared on 
this evidence, even ifthere were no evidence 
to the contrary, to hold that Hajee Ahmed 
was known among the Burmans as “U Hajee 
Ahmed” or that the business wasin fact 
his. 

Defendants Nos. 1 and 2 maintain that 
the business was always carried on in the 
name of defendant No. 1, Usoof Hajee 
Ahmed, and I consider that they have pruv- 
edthis. The signboard of the business, 
when it was first erected in Tseekai Maung 
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Tawlays treet, bore the name “Usoof Hajee 
Ahmed.” Later this signboard was chang- 
ed tc "U Hajee Ahmed.” A cata:ogue 
whica was published by defendants Nos. 1 
and 2 for the purposes of their business in 
1903 or 1£09 (that is, during the lifetime of 
Hajes Ahmed) bears on the front page the 
name “Usoof Hajee Ahmed.” Inside, at the 
top cf each’ page, is printed in English “U 
Hajes Ahmed, 60, 61and 62 Tseekai Maung 


, Tawlay Street, Rangoon, and at the bottom 


of each page, is printed in Burmese 
“Uscof Hajee Ahmed, 60, Tseekai Maung 
Taw_ay Street, Rangoon.” The name “U 
Hajee Ahmed” is not to be found in any 
catalogue or in any bill book, ond I am con- 
vincad that Hajee Ahmed’s name was never 
assoziated with the business. I consider 
that the evidence which the plaintif has 
led on the question, whether his grand- 
fathar was known as “U” Hajee Ahmed, has 
been led for the purpose of getting. over 
this difficulty with regard to the name of the 
business. On March 26, 1924, the business 
was registerad under the Burma Registration 
of Eusiness Names Act, 1920, and the firm's 
name was there described as “U Hajee 
Ahmed," and the partners were stated to be 
defendants Nos. ] and 2. On September 7, 
1908, four important dccuments were execut- 
ed. The first was the deed of partnership 
between defendants Nos. 1 and 2 with 
regard to the furniture business. The 
seccnd was a conveyance by Hajee Ahmed 
of the half share which he had in No. 128, 
Mor.key Point Road, Rangcorn, in favour of 
defendant No. 3. 

The evidencs with regard to this docu- 
mert is that Hajee Ahmed had spent the 
money which had been set aside for the 
marriage of defendant No. 3 and that in 
ordar to compensate her, he transferred his 
interest in this property. The third and 
fourth documents consist of a re-conveyance 
ofa mortgage on a house in Thirtieth 
Strast, Rangoon, which Hajee Ahmed had 
bought in 1904, and a conveyance of the 
preperty to defendant No. 1. Hajee Ahmed 
hac mortgaged this property to a Chettyar 
for Rs. 9,000 and was unable to meet the 
demand. It was, therefore, arranged that 
defendant No, 1 should pay off the mort- 
gase, and buy the property from his father, 
wh ch hedid. Defendant No.1 was a man 
of considerable business ability, and the 
evidence shows that he had made wise invest- 
ments in immovable properties in Rangoon 
and had realised considerable profits on such 
transaction. The fact that defendant No.1 
tock defendant No. 2in formal partaership 
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with him on July 21, 1908, is inconsistent 
with the claim of the plaintiff that this 
business belonged to Hajee Abmed. Mr. 
Carios rightly admitted that if U Hajee 
Ahmed knew that the partnership deed had 
been entered into, it would preclude the 
“plaintiff from maintaining his claim that 
the business belonged-to Hajee Ahmed. 
There is direct evidence that Hajee Ahmed 
knew allabout this partnership deed, but 
apart from that evidence, I have no doubt 
that he did know sll about it. The four 
deeds were all executed on the same day 
and it is inconceivable that the father 
should be kept in ignorance of the partner- 
ship deed. ; 

The plaintiff would have it that Hajee 
Abmed was aman of considerable wealth 
when he died. This is certainly not sup- 
ported by the evidence and it was neces- 
sary that his sons should earn their own 
living. His eldest son, Hussain Hajee 


Ahmed, who died in 1915, admittedly had ` 


helped with the contracts with the Public 
Works Department. Defendant No. 1 had 
to look out for seme other mode of livelihood 

. and he conceived the idea of the furniture 
business. I am convinced that this busi- 
ness was started by him and that he was 
joined later by defendant No. 2, who was 
taken inas a partner. There is no evi- 
dence that ihey were helped by their father 
financially. The evidence isto the contrary. 
But I have no doubt that he gave them 
all the advice and help that he could and 
that in his declining years he was often 
to be seen in their shop. He lived near 
by. According io the death certificate, 
Hajee Ahmed was eighty-five years when 
he died. The certificate is, of course, not 
conclusive prcof of age, the age stated in 
the register being that given by the person 
reporting the death. But Hajee Ahmed 
was certainly a very old man when he died, 
and he must have been a man very well 
advanced in years when he came to Ran- 
goon. There is no evidence that he had 
ever dealt in furniture before, and it is far 
more likely that defendant No. 2 would 
venture into a new business of this nature 
than that he would. 

It isa remarkable fact that no claim was 
made for a share in the profits of this busi- 
ness orin the immovable properties which 
the deceased is said to have owned until 
1933. In that year defendant No. 5 filed a 
petition in which she asked for leave to file 
informa pauperis a suit of the same nature 
as this one. The petition was dismissed 
because she had entered into a champertous 
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agreement with an Advocate who was then 
advising her. This petition was dismissed 
on December 21, 1933, and it was followed 
four months later by the petition on which 
this suit is based. For twenty-two years 
the plaintiff had been content to allow de- 
fendant Nos. 1 and 2 to manage the busi- 
ness and enjoy the profits. I have already 


‘held that there was no-agreement amongst 


the heirs and no payments made on account 
of profits and that this part of the plaintiff's 
case is a pure invention. It is inconceiv- 
able, tomy mind, that the plaintiff and the 
other heirs of Hajee Ahmed should be con- 
tent to allow defendants Nos. 1 and 2 to 
have this business for themselves and enjoy 
the profits, if-the business was in fact that 
of Hajee Ahmed. This is sufficient in itself 
to dispose of the plaintiff's claim with re- 
gard to the business; but, as Ihave pointed 
out, there is evidence which directly shows 
that Hajee Ahmed had never any interest 
in the business. 

So much for the claim with regard to the 
business. .I now come to deal with the claim 
that Hajee Ahmad died possessed of the 
assets set cut in para. 4 of the plaint. The 
assets therein mentioned are: Ten shares 
in the Nath Singh Oil Company, Limited, 
ten shares in the Rangoon Electric Tram- 
way and Supply Company, Limited : and 
five houses and their sites, namely No. 128, 
Monkey Point Road, No. 55, Thirtieth Street, 
No. 171, Ferty-seventh Street, No. 8, Sixty- 
first Street and No. 12, Adamson Street. In 
the course of the evidence no claim has 
been made with regard to the shares cr to 
the house No. 4, Sixty-first Street. There- 
fore, it is not necessary to make any fur- 
ther reference to these alleged assets. In 
No. 128, Monkey Point Road, Hajee Ahmed 
had only a half-share, which, as I hare- 
already pointed out, he transferred to de- 
fendant No.3 on September 7, 1908, as 
her marriage portion. The other half share 
was owned by one Abdul Karim, with 
whom defendant No. 1 himself had a num- 
ber of dealings in property. Abdul Karim 
transferred his half share to defendant No. 1 
on January 11,1909. So on that date the 
property was owned by defendants Nos. 1 
and 3. The whole property was acquired 
by Government in 1918, and the amount 
allowed in the acquisition proceedings was 
divided between these two defendants. No 
claim to a share in the amount paid by 
Government for this property was made 
by any of the other heirs of Hajee Ahmed. 

1 hold that Hajee Abmed had never 
any more than a half share in this pro- 
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erty and that he parted with that half 
share to defendant No. 3 on September 7, 
1908. The Thirtieth Street property did 
belong to him, He boughtit on July 2), 
1904, but it was subject toa heavy mort- 
gage in favour of a Chetiyar. Hajee 
Ahmed was not able to redeem the mortgage 
and he was compelled to sell the property 
to his son, defendant No. 1. There has 
been no attempt made by the plaintiff to 
‘show that this transaction was a fictitious 
one and I have no reason to suspect that it 
was. The property in Forty-seventh 
Street was purchased on June 21, 1904, by 
defendant No. 1 and Abdul Karim jojntly. 
The vendor was one Ma Kyi, and the price 
paid was Rs. 4,000. Here again there has 
been no attempt made to show that Hajee 
Ahmed provided any part of the purchase 
money. Abdul Karim sold his half share 
to defendant No.1 on February 20, 1935. 
The Adamson Street property was bought 
by defendants Nos. 1 and 6 from a Chettyar 
firm on July 10, 1921, Defendants Nos. 1 
and 6 had entered into a partnership, the 
business of which they were carrying on in 
the name of the Universal Woodwork Com- 
pany. The business of this partnership 
had nothing to do with the furniture 
business in Tseekai Maung Tawlay Street, 
and admittedly belonged to defendants 
Nos. 1 and 6. The property in Adamson 
Street was acquired for the purpose of the 
business of the Universal Woodwork Oom- 
pany. That business was not successful, 
and on January 21, 1915, when the partner- 
ship was dissolved, defendant No. 6 sold 
his half share to defendant No.1. When 
defendants Nos. 1 and 2 dissolved their 
partnership, this property was transferred 
to defendant No 2. Therefore Hajee 
Ahmed never had any interest in the pro- 
perties in Forty-seventh Street, Sixty-first 
Street and Adamson Street, and he had 
parted with his interest in the Monkey 
Point Road property and in the Thirtieth 
Street property long before his death. 

In para. 6 of the plaint appears the des- 
cription of properties which the plaintiff 
avers were bought by defendants Nos. 1 
and 2 out of the profits of the furniture 
business in Tseekai Maung Tawlay Street. 
Even if these properties were purchased 
by defendants Nos. 1 and 2 in this way, the 
plaintiff has no claim to a share therein. 
The business belonged to defendants 
Nos. 1 and 2 and what they have bought 
out of the profits belongs to them. The 


claim in respect of these properties, there- - 


fore, also fails. Ihave dealt with the facts 
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at some length as this case may be carried 
further. Burt Iam also of opinion that this 
suit is barred by the law of limitation. The 
suit as framed is really for a share in the 
estate of Hajee Ahmed. So far as the 
immcvable properties are concerned, the 
claim is governed by Art. 144, which fixes 
a petiod of twelve years from the time 
when the possession becomes adverse to 
the plaintiff. I have held that there was 
no arrangement entered into under which 
defendants Nos. 1 and 2 were to hold these 
properties on behalf of all the heirs. 
Therefore if Hajee Ahmed died possessed 
of ary immovable properties the claim 
for a share in them could not be maintain- 
ed after twelve years fromthe date of his 
death The claim with regard to ihe busi- 
ness falls under Art. 120 which fixes the 
perioc of limitation at six years. The 
plaintiff has not based his claim on allega- 
tions that this business hecame a partner- 
ship Eusiness on'the death of Hajee Ahmed 
and the assets mentioned in the plaint 
are partnership assets. In that case the 
suit would have been for an account of the. 
partnership and for dissolution. The suit 
has not been so framed and it is there- 
fore nat necessary for me to consider the 
question of limitation from this stand-point. 
But even if it were so framed, the suit . 
would be bound to fail on the facts. 
The plaintiff's suit fails on every point 
and must be dismissed with costs. I regard 
the swt as a speculative one, and so specula- 
tive {Eat one suspecis the motives of the 
plaintiff and those who support him. De- 
fondants Nos. i and 2 are entitled to 
costs and also to special Advocate’s cosls, 
which I fix at ten gold mohurs for each day 
of hecring after the first. The order for 
ecsts will be in favour of defendants 
Nos. Z and 2 and against the plaintiff and 
all the defendants who have supported him. 
The sait was filed in forma pauperis and 
the plaintiff will be lable for the pay- 
ment of the court-fees. The defendants 
who have supported the plaintiff are also 
liable in this respect and I direct that in 
the event of the plaintiff failing to pay 
the court-fees, the amount may be recover- 
ed fram the defendants who have support- 
ed him, in proportion to the shares which 
they claim in the estate of Hajee Ahmed. 
D. Order accordingly. 
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R. C. MITTER, J. 
ABDUL LAȚIF—APPELLANT 


Versus 
J. R. PERCIVAL, RECEIVER anp 
OTAERS—RESPONDENT3 i 

Provincial Insolvency Act (V of 1920), ss. 37, 43— 
Vesting order under s. 37—-Whether can be made 
after date of annulment order—Person in whom pro- 

erty is vested under s. 37—Status and powers of— 
K 37, object of. < 

The insolvency proceedings do not automatically 
terminate with the annulment, and it cannot be said 
that by an order passed under s. 43 of the Act the 
Judge loses seisin of the matter and cannot there- 
after make any order in those proceedings, A vest- 
ing order under s. 37 can be made after the date of 
the annulment order. Ishar Das v. Fatema Bibi (1) 
sad Chouthmal Bhagirath v. Jokhi Ram (2), refer- 
red to. 

The person in whom the property is vested under 
s. 37 is in the positiom of a trustee for the creditors 
and in such a character be has the power and is 
under the duty of administering the assets vested 
in him fairly and equally amongst all the creditors 
and in this matter he has to guide himself by the 
rules of administration contained in the Insolvency 
Act. The object of the vesting order under s. 37 is 
to protect all the creditors, who would have been 
treated fairly and equally by the Court if the in- 
solyency proceedings went on in normal course. 
Panna Lat v. Oficial Receiver, Jhansi (4), not follow- 


ed. 

Œ. A. from appellate order of the 
Disiet Judge, Chittagong, dated July 8, 
1935. BS ; ; 

Messrs. Narendra K. Das and Durgesh 
Prosad Das, for the Appellant. 

Mr. Anil Kumar Das Gupta, for the Res- 
pondents. 


Judgment.—The appellant before me 
gota decree for. money against one Abdul 
Hamid on November 4, 1933. Later on, 
on December 22, 1933, the said Abdul 
Hamid was adjudicated an insolvent on the 
_application cf another creditor and the res- 
pondent, Mr. Percival was appointed 
Receiver. 
his discharge with the result that on August 
15, 1934, his adjudication was annulled. On 
that date, however, the Court did not vest 
his properties in any person, but later ona 
creditor moved the learned District Judge 
for making an order under s. 37, Provincial 
Insolvency Act, for vesting his properties 
jn a person to be appointed by him. ‘The 
learned District Judge on September 18, 


t 


and not later on. 
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Chittagong. In the said application he 
prayed for sale of some immovable pro- 
perties which according to the purport of the 
aforesaid order of the learned District Judges 
dated September 18, 1934, had vested in Mr. 
Percival. Mr. Percival filed an objecticn 
under s. 47, Civil Procedure Code, contend- 
ing that the execution could not -prcceed, 
but the appellant was bound to come and 
take dividends from him in tke usual 
course of administration of Abdul Hamid’s 
affairs. This objection has been upheld 
by both the Courts below and the execution 
dismissed. The appellant challenges the 
correctness of these orders on two grounds. 
. His first ground is that the order passed 
by the learned District Judge on September 
18, 1931, vesting Abdul Hamid’s properties 
in Mr. Percival is without jurisdiction as the 
order annulling adjudication had already 
been made before. The contention is that 
a vesting order under s, 37 (1) can only he 
made atthe time.of the order of annulment 
The second point is 
that, even assuming the vesting order so 
made wasa good order, the appellent is not 
bound in law to recover his decretal dues 
through dividends to be paid by Mr. 
Percival in the course of his administration. 
He says that the insolvency proceedings 
ended with the order of annulment and 
that he can now pursue his ordinary remedies 
for realizing his decree, that is by execution, 
which had only been suspended by reason 
of the adjudication, with the only difference 
that he has to make Mr. Percival as an 
additional party (which he has not done) ss 


‘the properties against which he wants to 


proceed are vested in him. He says that 
he is not bound to come in the administra- 
tion of the assets held by the person in 
whom the insolvent’s properties had vested 


. by virlue of an order under s. 37. The 


He, however, failed, io apply for . 


contention has been carried further by the 
Advocate for the appellant who urges that 
such a person has no right to administer, 
he cannot admit proofs and distribute the 
assets, by declaring dividends. I hava 
some doubts as to whether an appeal lay 
tothe lower Appellate Court or a second 
appeal lies here, but I need not pursue the 
point in detail as no preliminary objection 


“has been taken. I consider Mr. Perciyal'g 


1934, made such an order appoifting Mr. ` 


` Percival, as the person in whom the pro- 
perties are to vest: The appellant before 
me filed an application for execution. of bis 
decree against Abdul Hamid on January 28, 
2935, in the 4th Court of the Munsif at 


position to be like that ofa claimant who 
prefers his claim under O. XXI, r. 58, of the 
Oode and not that of a representative of the 
judgment-debtor Abdul Hamid and his 
objection to. the execution was not really 


-an objection under s. 47 of the Code. But 


I need not. pursue the point further as no 


ge 
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preliminary objection has been taken either 
to the competency of the appeal in the 
lower Appellate Court or in this Court. 
Some support islent to my view by the 
course of proceedings in Ishar Das v. 
Fatema Bibi (1); a case to which I will refer 
later on in connection with the first point 
raised before me by the appellant. 

J shall now deal with the two points raised 
by the appellant. Regarding the first point, 
I do not find anything in the language of 
either s. 43 or 37, Provincial Insolvency Act 
which would suggest that the order of 
vesting property ina person appointed by 
the Court must be made at the time of 
making an order annulling the adjudica- 
tion. Section 43 is one of the sections defin- 
ing the circumstances under which the 
adjudication is to be annulled. A failure 
onthe part of the insolvent to apply for 
discharge in time orto appear in support 
of his application for discharge does not 
automatically annul the adjudication. It 
requires an order of the Court. The annul- 
ment of the adjudication under the condi- 
{ions defined in s. 43 is intended as a punish- 
ment to theinsolvent. This is indicated by 
sub-s. 2 of e. 43. The protection eonferred 
on him by reason of his adjudication is with- 
drawn, but it does not necessarily follow 


that he is to get back from the control of the- 


Court his assets. An order annulling 
adjudication may be madein a variety of 
aircumstances, e.g. (a) when a composition 
is approved by the Oourt, (b) when the 
Court is convinced that the man ought not 
to have been adjudicated at all, (c) when 
the debts are paid in full, (d) when the 
insolvent fails to apply for discharge in 
time or to prosecute his application for dis- 
charge. Inthe second and third of these 
cases it is but just that the assets still left in 
the hands of the Receiver should be re- 
turned to him. In the first case the bank- 
yuptcy proceedings continue only in another 
form, and in the fourth case unless these 
are special circumstances the Court ought 
to release from its hold the assets of the 
insolvent, but should actin such a way as 
would protect his creditors. The vesting of 
the property in a person appointed by the 
Court as provided in s.37 ofthe Act is 
designed to carry this object into effect. 
Section 37 merely states the effect of an 
-annulment and an adjudication can be 
annulled under a variety of circumstances 
-which I have indicated above. The insol- 
yency proceedings do not automatically 
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terminate with the annulment, and it 
cannot be said that by an order passed 
under 8.43 of the Act the Judge loses 
seisin of the matter and cannot thereafter 
make any order in those proceedings. 
fail m see why a vesting order under s. 37 
cannot be made after the date of the annul- 
ment order. 

Tf there be any doubt on this matter or 
if the law be that such vesting order has to 
be made at the time of the order annulling 
adjudication, I do not see what would 
prevent the Court from exercising its in- 
herent powers in supplying an omission 
later on for the ends of justice or to prevent 
abuse of process of the Court. That power 
has been inherent in Courts all along and 
s. 151, Civil Procedure Code, has simply 
recognized it. It has not created it. In 
any view ofthe matter as in the view of 
the Patna and Lahore High Courts the 
powers defined ins. 151 of the Code have 
been conferred on Insolvency Courts by the 
provisions of s.5 (1), Provincial Insolvency 
Act: Chouthamall Bhagirath v. Jokhi Ram 
(2); Ishar Das v. Fatema Bibi (1). The 
learned District Judge while following 
Chouthmal Bhagirath v. Jokhi Ram (2) re- 
marked that the decision in that case was 
in conflict with the earlier decision of the 
same Court which arose out of the same 
insolvency: Firm of Jokhiram Surajmal v. 
Chouthmal Bhagirath (3). I do, not find 
any conflict. The facts were that a creditor 
presented on February 24, 1926, an 'applica- 
tion for adjudicating Gurudat insolvent. 
That application was dismissed by the first 
Court on February 12, 1927, but on appeal 
the High Court on November 8, 1927, passed 
the adjudication order. In the meantime 
two creditors of Gurudat, creditors Nos. 2 
and 3, who had already- obtained money 
decrees, levied execution against him in the 
Court of the Subordinate Judge of Chai- 
basa. Those applications were made on 
June 16, 1927, anda debt, the amount of 
which had not been ascertained then due to 
Gurudat from the B. N. Railway Company, 
was attached. The said debt wassold in 
execution and purchased by Jokhiram for 
Rs. 5,750 on April 1, 1927. This sum of 
Rs. 5,750 was paid to the executing 
creditors Nos. 2 and 3. The debt due from 
the B. N. Railway to Gurudat was later on 
found to be for Rs. 6,095-15-0. On July 17, 
1928 the Subordinate Judge of Chaibasa 


(2) I2 Pat. 163; 141 Ind. Cav. 836; A I R 1933 Pat. 
84; 13P L T 775: Ind. Rul. (1933) Pat. 98. 
(3) 9 Pat. 945; 130 Ind, Cag, 38; A I R 1931 Pat. 70; 
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(the executing Court) wrote to the said 
Railway Company to pay the said sum to 
Jokhiram, the purchaser. i 
About a month before, that is, on June 14, 
1928, the adjudication was annulled under 
s. 43, Insolvency Act. On that no vesting 
order under s.37 was made, but it was 
made later on on August 1, 1928, by which 
the irsolvent's properties were vested in a 
Receiver. Thereafter a question arose 
whether Jokhiram, the purchaser at the exe- 
cution sale, could get. the said sum of 
Rs. 6,095 odd, the money that the B. N. Rail- 
wayCompany owed to Gurudat. The District 
Judge found that Jokhiram wasa benamidar 
of creditors Nos. 2 and 3 and by an order 
dated January 17, 1929, directed the 
Receiver to take the said sum and distribute 
it among all the creditors of Gurudat. This 
order was the subject-matter of the appeal 
by Jokhiram in the first case reported in 
Firm of Jokhiram Surajmal v. Chouthmal 
Bhagiraith (3). Although the question of 
jurisdiction of the Insolvency Court to make 
the vesting order after the order annulling 
adjudication was raised, the said question 
was not decided by the Patna High Court in 
that appeal. The said Court only decided 
that the title to the said sum of Rs. 6,095 
odd had passed to Jokhiram by reason of 
the execution sale by reason of the provi- 
sion of s.51 ofthe Act, and they held that 
this sum of Rs. 6,095, as due from the 
Railway Company did not vest in the 
Receiver under s,37as it was not at the 
date of the vesting order the property of 
Gurudat but had validly passed to Jokhi- 
ram. The question whether the sum of 
Rs. 5,700 paid by Jokhiram, as the price 
for purchasing at the execution sale, the said 
debt due from the Railway Company to 
_ Gurudat had vested in the Receiver ap- 
pointed under s. 37 was not decided in 
Firm of Jokhiram Surajmal v. Chouthmal 
Bhagirath (3), but was the subject-matter of 
_ Appeal No. 217 filed by another creditor of 
Gurudat, namely Tejmal Marwari, and was 
the subject-matter of the decision of the 
Patna High Court in the second case 
reported in Chouthmal Bhagirath v. Jokhi 
Ram (2). After the disposal of the appeal 
of Jokhiram in the High Court Firm of 
Jokhiram Surajmal v. Chouthmal Bhagirath 
(3) Tejmal made an application to the 
District Judge asking him to realise the 
said sum of Rs, 5,700 from creditors Nos. 2 
and 3. This application was rejected, the 
District Judge holding that no proceeding 
was pending and that the Receiver in 
insolvency, that is the Receiver in whom 
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the property had vested under s. 23 of the 
Act, and who is ‘the person mentioned in 
s. 51 had become functus officio, as the 
annulment of the order of adjudication 
had terminated the insolvency proceedings. 
Tejmal filed the appeal before the High 
Court and contended that the insolvency 
proceedings were still continuing as 2 yest- 
ing order had been made under s.37. To 
meet that contention the respondents’ 
Advocate, Sir Sultan Ahmed, contended 
that the said vesting order was uitra vires 
as it had not been passed simultaneously 
with the order of annulment of adjudica- 
tion. This contention was overruled. ` The 
question which is involved in the case 
before me was, therefore, decided in 
Chouthmal Bhagirath v. Jokhi Ram (2) and 
not in Firm of Jokhiram Surajmal v. 
Chouthmal Bhagirath (3) and I accordingly 
do not see any conflict between the two. I 
amin complete agreement with the reasons 
given by Muhammad Noor, J. in Chouthmal 
Bhagirath v. Jokhi Ram (2) and I follow 
the said decision. I accordingly overrule 
the first point. 

Icannot also accept the second conten- 
tion of the appellant, although it has for its 
support the casein Panna Lal v. Oficial 
Receiver, Jhansi (4). In that case it was 
held that the proceedings in insolvency 
terminate on annulment of adjudication 
and the person in whom the property is 
vested under an order passed under gs, 37 


. has no power to admit proof of debts, dis- 


tribute dividends: and do any act of 
administration of a nature which a Receiver 
in insolvency can do in the normal course 
ina pending insolvency. It was accord- 
ingly held that a creditor after annul- 
ment has the right to pursue his remedy for 
realising his money under ordinary Civil 
Law. In my view the object of annulment 
under s. 43 is punishment of the insolvent; 
the protection offered tohim by reascn of 
his insolvency is withdrawn. It is not to put 
him in a position of advantage. The object 
of the vesting order under s. 37 is to protect 
all the creditors, who would haye been 
treated fairly and equally by the Court if 
the insolvency proceedings went on in 
normal course. The vesting order clothes 
the appointed person with legal ownership. 
He can sell the properties vested in him 
and turn them into cash assets. If one 
creditor were free to execute his decree, he 
would be in a position to take all the assets 
from’ his hands if his decree exceeded or 


; 2 50 A 313; 134 Ind. Cas. 848: A IR 1931 All 
“71; (1931) A L J 18; Ind. Rul, (1981) All. 864, - 
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equalled them. That .would deprive the 
other creditors. Such a course, if open. 
would afford no protection to all the creditors 
and. would defest the end that the legis- 
lature had in view in enacting s. 37. An 
annulment order does not terminate the 
insolvency proceedings absolutely and com- 
pletely. I hold accordingly that the person 
in whom the property is vested under s. 37 
isin the position of a trustee for the 
creditors, and in sucha character, he has 
the power and is under the duty of 
administering the assets vested in him fairly 
and equally amongst all the creditors and in 
this matter he has to guide himself by the 
rules’ of edministration contained in the 
Insolvency Act. I accordingly overrule 


the second point also and dismiss this 
appeal, but without costs. 
N. Order accordingly. 


— -- 


RANGOON- HIGH COURT. 
Special Bench 
Oivil Reference No. 11 of 1936 
August 17, 1936 
Roserts, C.J. LEACH AND 
DUNKLEY, JJ. 
AKYAB ELECTRIC SUPPLY Co. 
—APPLIOANT 
versus 
AKYAB MUNICIPAL ASSESSMENT ` 
SUB-COMMITTEE-—Oppositr Party 

Burma Municipal Act (III of 1898), ss. 84, 93— 
Overhead mains are not assessable—Held, in assess- 
ing premises and hereditaments overhead mains, 
cables and wires should not be taken into account. 

Overhead mains are not assessable under the 
Burma Municipal Act: 

Held, that the assessment of the premises and 
hereditaments belonging to the Electric Supply Co., 
should be made without taking into account any 
value in respect of the overhead mains, cables or 
wires. 

Mr. C. N. Paget, for the Applicant. 

Mr. U Tun Aung, for the Opposite Party. 

Roberts, C. J.—This matter comes be- 
fore us by way of a reference from the 
Deputy Commissioner of Akyab, who was 
considering the appeal under s. 79, sub-s.(5), 
Burma Municipal Act, by tke Electric Sup- 


ply Company against an increased assess-. 


ment of the Municipal Assessment Sub-Com- 
mittee for the year 1935-36. The Committee 
purported to assess the appellants in respect 
of four items separately, namely, an electric 
power house, living quarters of the engineer, 
machinery -plant and tools and, fourthly, 
thematier with which we are solely concerned 
to-day namely, overhead mains. Overhead 


mains are not assessable under the Aci at 
all, Lut para. 1 of the Deputy Comm:s= 
sioner’s order of reference says: 

“The matter which concerns us is that dealt with 
in para. 4of the memorandum, the claim of the 
Municipal Committee to levy taxes on the company’s 
overhead mains”. 

We think that that is not quite an ac- 
carate way of telling what the real posi- 
tion was, and may have misled the Deputy 
Commissioner in coming to the conclusion: 
which he did. By virtue of Chap. VI, Burma 
Municipal Rules, para. 3, it appears quite 
ciear that property vested in a Municipal or 
Town Committee by virtue of s. 93 is ex- 
empted from Municipal taxes (other than 
taxes payable by the occupier under s. 84 
due on residential buildings so vested in a 
Committee); and turning to s. 93 we find 
that subject to any special reservation made 
by the Local Government, all properly ina 
Municipality hereunder specified ;shall 
be vested in and belong to the Committee, 
and amongst the property so defined are 
included all streets and the pavemenis, 
stones and other materials thereof, and also 
all trees, erection materials, implements 
and things provided for such streets. 

We, therefore, come to the conclusion, 
as Mr. Paget put it, that something has been 
assessed here whichis not assessable. The 
hereditament was not subject to assessment, 
and that being so there is an end of tha 
matter. It has been pointed out that 
overkead wires and mains may. have their 
value taken into account as enhancing the 
value of the hereditament over which they 
are situate, but no account can be taken 
of their value except in respect of enhance- 
ment of the value of the hereditament. 
Since the hereditament in this case is not 
assessable, no attempt can be made to find 
out any basis upon which those overhead 
mains could be assessed, and in my opinion, 
the appellants succeed. The assessment 
of the premises and hereditament belonging 
tothe Akyab Electric Supply Co., should be 
made without taking into account any value 
in respect of the overhead mains, cables 
or wires and the Municipal Committee will 
pay the costs of this reference, 15 gold 
mohurs. 

Dunkley, J.—I agree. 

Leach, J.—I agree. 

N. Answer accordingly. 


1947. 


| ' PRIVY COUNCIL 
Appeal#lum the Madras High Court 
«December 8, 1936 
Lorp Roc. i Sie Srani LAL AND SiR GEORGE 
RANKIN 
R T.R: ANGACHARI—APPELLANT 
versus: . 
TuE SECRETARY or STATE por INDIA 


in COUNCIL—REsPonpENT i 

: Government of India Act, 1919 (9 & 10 Geo. V, c. 
100, s 96-B—Pension rules—Decision arrived at 
By competent officials—Successors in office re-con: 
sidering and arriving at different decision — Right 
of aggrieved party to complain—Remedy, if lies by 
civil action—Alaster and servant—Dismissal by 
official not competent to dismiss ~Deprivation of pen- 
ston ~Legality of— Held, on focts and circumstances} 
that declaration would not be made. 

Where the case is one in which afler Government 
officials duly compétent ani duly authorised in that 
behalf have arrived‘ honestly at one “decision, their 
successors in oflice, -after the- decision has” been 
acted.upon and, ‘isin effective operation, purport to 


enter upon a re-consideration of the matter and to’ 


arrive at another and totally different decision, an 
order porporting to remove a' person from servics 
in pursuance of suchiprocedure ata time when ho 
had forsome months duly and properly ceased to 
be in the service, is a mere nullity and cannot 
stand, Such person has every right to complain of 
the stoppage ofthe pension asa breach of the rules 
relating to pensions. 

: No right of civil action is given by the rules 
made under s. 96-B, Government of India Act, in; 
cluding the pensicn "rules, toa person inthe servics 
df the Crown who is ‘aggrieved by the action of the 
Government. 

The stipulation or prcviso cs to; -dismisgal is its 

self ‘of statutory forca and stands ona footing quite 
other ‘than’ any matters of rule which are of infinite 
variety and can be chenge? from time to time. It 
is-necessary that this statutor y saiegtard should be 
observed with the utmost care and that a depriva- 
tion of pension based upon a dismissal purporting 
to be made by an official who is” prohibitéd™ by 
statute “from making itresis upon an illegal and 
improper foundation, - 
u But, held, that in-view of the fact that dus to rea- 
sons of health, the dismissed servant could not be 
restored to his office and th: matter of pension and 
the responsibility of doing right in that regard rest- 
ed -with.the Government, no declaration -should b3 
made by their Lordships in this matter. . 

Messrs. J.M. Parikh and Abdul Majid, 
for the Appeallantss -€ 
“ Messrs. "A. M. Dunne, K. C. and W. 
Wallach, for the Respondents. : 


Lord Roche.—This .is the appeal of the 
plaintiff inthe action against a decree of 
the High Court of Madras in its appellate 
jurisdiction dismissing an ‘appeal against 
a decree of the High Gourt in its original 
jurisdiction whereby the action of the 
plaintiff had been dismissed and judgment 
had been entered for‘the dafendant. 

“The facts: giving: rise to the litigation 
are as oe Prior’ to and i in. coe month 


oe Sub- 
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Inspector of Police in the: Presidency of 
Madras. Certain charges of irregular, aud 
improper conduct in the execution of his 
duties as a Police O.fcer were made 
agiinst him and were the subject of en 
official enquiry conducted by Mr... Cbarsley, 
an Assistant Superintendent of Police for 
the District in which’ the appellant was 
serving. This enquiry was held in the 
manner required by rule XIV of the sta- 
itoy rules 1924, Nos. 354 and 335 (the 
Civil Services Classification Rules), made 
under s. 93-B (2) of .the Government of 
India Act, 1919. Mr. Charsley had conclud- 
ed his enquiry on September 7. Af ihat 
‘date the Acting District Superintendent 
éf Police wasa Mr. Kalimullah who had 
taken charge of the District in August and 
continued in charge until tho latter’ pars 
of October, when he was succeeded” bya 
Mr. Loveluck: The appellant had for 
some time prior to September 7, been in 
bad health and on that date when Mr. Chars- 
ley finished the enquiry the appellant had 
applied to himin the following terms me if 
beg to submit thit I am growing worse 
with my hernia and Iam untit for further 
service. I pray that I may kindly be placed, 
before the District Medical Officer for 
being invalided.” This request was trans: 
mitted to Mr. Kalimullah by Mr. Charsley 
with a statement that “He (the-appellant) 
may besent before the District’ Medical 
Officer with a requisition. It appears tó 
‘be true that he has a bad rupture, [ 
have completed the enquiry against him.” 
On September 9, thére wasan important 
conference betwern Mr. Charsley ‘and Mr, 
‘Kalimullah a$tothe course to be adopted 
with regard to the ‘ appellant. The “result 
seems to their Lordships to be now quite 


_clear and their Lordships agree ` wiin the 


findings of both Courts below which are in . 
‘substantial agreement in all material teg. 
pects. Two Gjurses weré under considera- 
tion : disciplinary action such a3‘dismissal 
on the one hand and on the’ other ` wee 
Yr 
‘Chatsley’s° view was adversé to {he © ap- 
pellant and he thought that the charges 
were’ established ‘and 50 informed’ Mr. 
“Kalimullah but he recognised as was the 
‘fact, that” the decision rested with Mr, 
Kalimullah and not with him. My. Kalimul- 
lan after giving the matter careful’ Gonsi- 
deration- ‘and afier fall discussion with Mr, 
‘Charsley arrived, in all good faith, as both 
‘Courts have found ‘at, the dacision ; that ths 
‘evidence was doubtful- and - ' ihcóachisive 
and that’ the ‘charges, should” be. q deopped 
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and that accordingly the appellant, subject 
to a medical certificate, which cn the known 
facts it was anticipated would be granted 
Suould be allowed toretireon grounds of 
health and that an invalid pension should 
be awarded to him. There is no dispute 
that Mr. Kalimullah was’ fully ccmpetent 
so to‘ drop’ the charges and to come to the 
determination-to which- both Courts have 
found that he did come with perfect honesty. 
Mr. Charsley quite properly bowed to the 
decision though safeguarding himself with 
a statement that he would send in his re- 
port. Hedidsoon October 2 and like the 
view he orally expressed on September 9, 
it was adverse to the appellant. Meanwhile 
on September 16,- a medical certificate 
was granted and on October 13, the pen- 
sicn roll wassigned by Mr. Moore, the 
Deputy Inspector-General of Police, sanc- 
tioning the granting of an invalid pension 
of Ks. 41 a month, and on November 4, the 
appropriate authorisation for payment of 
the pension to date from September 17, 
was issued frem the office of the Acccunt- 
. ant-General, 
Mr.’ Charsley. on September 9, about the 
charges against the appellant and of Mr. 
Kalimullah’s view that he should neverthe- 
léss -beinvalided out cf.the service. The 
appellant’ in fact retired from the cervice 
_ and his pension was paid to him. for the 
- months of September, October and Novem- 
ber. “The trouble which arose ‘with regard 
to if subsequently was due to the following 
circumstances: Mr. ." Char'sley’s report 
had: been put aside in the office and not 
brought before Mr. Kalimullah by his 
subordinates. , Had it been so brought 
‘before “him, there is no probability’ that 
‘he. would have altered ‘the decision or the 
‘éourse of action upon which hé had de- 
‘termined’ upon the same” material: on 
‘September 9, but he might, and apparently 
‘ought to, have made a record of his decision 
-in respect of the report and this he did not 
‘do.’ Accordingly, when he went out of office 
‘and Mr.-Loveluck succeeded him and saw 
‘the report, there was not unnaturally both 
‘suspicion’ and trouble. The adverse view 
of Mr. Charsley in writing was given 
more weight than the unrecorded reasons 
‘of Mr. Kalimullah for forming a more 
‘lenient and more cautious judgment: as 
‘to the extent to which the charges made 
‘could be or were supported’ by reliable 
‘evidence. The view taken was that the 
report ought to have been’ put before the 
pensions authorities or. before the Deputy 
‘Inspector-General who was asked to-autho- 
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rise the pension. Their Lordships are not 
in a pesilion tosay whether this view is 
correct as a matter of departmental prac- 
tice, butitis clear that if there was a 
neglect of proper procedure it was ‘not 
dne to any want of good faith: As has- 
been already stated the then Depuly 
Inspector-General Mr. Moore, was- told 
according to Mr. Charsley, of his enquiry 
and of his view of the matter and of his pro- ` 
posed report. This, however, was not so plain 
at the time as it has now become and 
indeed was probably unknown to’ Mre 
Loveluck wko succeeded Mr.. Kalimullah’ 
and to Mr. Filson who.by this time had 
succeeded Mr. Moore. The upshot was that 
the pension was first suspended for fur- 
ther consideration and that on February’ 
28, 1928, Mr. Tilson issued an order 
purporting to remove the appellant from 
the service from the date upon which 
he was invalided. The grant of pension 
was also annulled cr put -an end to. 
The appellant memorialized the Govern- 
ment ot Madras against-this decision basing 
his prayer for relief from “the, cancellation 
of the order stopping his pension upon 
the simple ground that the matter fad 
been decided by a -competent authority 
and could not be reopened. There was 
a discussion at the time whether the 
appellant's proper procedure under the 
rules should not have been ‘by appeal 
rather than by memorial, but” on the 
argument before their Lordships no point 
was made cf this and it was agreed that 
the substantial matter was brought before 
Government by the ‘appellant’s memorial 
and that relief was refused and that a 
further memorial to the Government of 
India was withheld by the Madras Govern- 
ment pursuant toa discretion vested in. 
it by the material rules. The--present 
action was then brought. 


The first question is, has the appellant - 
suffered a wrong, that is to say is his. 
complaint well tounded in fact. If itis, . 
then asecond question arises, namely, is the 
wrong actidnable andought the appellant . 
to have succeeded.in this action, . © ~ 


The answer to the first question seems 


-to their Lordships. plainly to be in the 
‘affirmative. It 


is not contended that 
r. 351 cf the pensions rules relating to 
concuct had any bearing on the matter 
or justified withdrawal] of. the pension. 
But iheir Lordships appreciate that for 
reasons which have already been indicate 
ed, irregularity or slackness:.of procedurę 


1937 - 
may have given rise to suspicions of 
good faith which the investigation of the 
subject in this action has, ‘or ought- to 
have, entirely removed. In these circum- 
stances the case becomes a case in which 
after Government Officials duly competent 
and duly authorised in that behalf have 
arrived honestly at one decision their 
successors in office, after the decision 
has been acted upon and is in effective 
operation, purport to -enter upon a recon- 
sideration of the matter and to arrive at 
another and totally different decision. It 
seems to require no demonstration. that 
an order purporting to remove the appel- 
lant from the service at a time when, as 
their Lordships hold, he had for some 
months duly and properly ceased tobe 


in the service, was a mere nullity and, 


cannot be sustained. It follows that in 


their Lordships’ view the appellant had: 


and has, every right to complain of the 
stoppage of the pension as a breach’ of 
the rules relating to pensions. Both Courts 
belew so held and their Lordships are in 
entire agreement with their decision on this 
point. 

The seccnd peint as 
action therefore arises. Both Courts below 
have decided that the Courts cannot give 
the relief prayed and that the action 
fails. The main ground -of their decision 
is that the action is one which by virtue 
of the provisions of the Pensions Act of 
1871 a Civil Court is prohibited .from 
entertaining. It is necessary to see pre- 
cisely what the relief ‘claimed was and 
to see’ what the relevant statutory provi- 
sions ‘are. By the plaint the appellant 
prayed a decree for a ` declaration 
that the plaintiff was not liable to be 
removed from the service subsequent to 
his retirement and also claimed damages 
and other relief. At the trial all claims 
except that for a declaration were dropped. 
The trial Judge thought he could not 
and ought not to make such a declaration 


and the Judges on appeal were ofthe., 


same opinion. In both Courts the conclu- 
sion was reached that in substance the 
claim was for a’ declaration that the ap- 
pellant was entitled to his pension and 
soin their Lordships’ judgment it was. 
Section IV of the Pensions Act (No. XXII 
of 1871) reads as follows; “Except as 
hereinafter provided, no Civil Court shall 
entertain any suit relating to any pension 
or grant of money orland revenue con- 
ferred or made by the British or any 
former Government, whatever may have 
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been the consideration for any such pen; 
sion or grant, and, whatever may have 
been the nature of the’ payment, claim. 
or right for which such pension or grant 
may have been substituted.” Section VI 


which empowers a Civil Court in certain’ 


circumstances: to take cognizance of, cer- 
tain’ matters as to pensions provides as 
follows: “but (the Court) shall not make 


any order or decree in any suit whatever’ 


by which the liability of Government to 


pay any such pension or grant as afore-: 


said is affected directly or indirectly.” 
The Courts below held that having re- 
gard to the essential nature of this 
auction ib was within the prohibitions 
above set out. It was hardly disputed 
before their Lordships that 
the correct view, but for the enactment 
of the Act of 1919. The main force of the 
argument for the appellant 
to the support of a proposition which 
may be shortly stated as follows: By the 
terms ofs. 96-B of the Act of 1919 the 
pensions rules are made statutory and of 


the same force asif they were set out in~ 


the statute itself; also by the terms of 
the section, persons in the Civil Service 
of the Crown in India hold office not simply 
at pleasure but on the terms set out 
both in the section and in all tLe rules made 
thereunder including 
further it was said that since a statutory 


right is thus created between the Crown and . `’ 


this wculd be. 


was directed : 


the pensions rules: ` 


the servant, itis necessarily tobe implied - 


that any provisions in any antecedent statute 
repugnant to the terms of the statute creat- 


ing such right are repealed or: rendered in- . 


applicable to such acase. With regard to 
the first part of this argument, namely, as 


tothe effect of the statute of 1919 and in. 


Particular as to whether it confers aright of 


action to enforce the rules made thereunder, - 


their Lordships, in giving their advice to 


His Majesty in the Appeal No. 15 of 1936 - 


(Venkata Rao v. Secretary of State*) which 
was argued at the same time as this appeal 
will have to enter more at length into their 
reasons for rejecting such an argument. 
It is suffiicient to say here that in their Lord- 
ships’ opinion it is untenable. The next 
step seems even more difficult for the appel- 


lant and their Lordships are quite unable to . 


hold that by reason of any repugnancy and 
implied repeal the provisions of the Pensions 
Act are rendered inapplicable to the present 


„action. ‘i 


There ia, however, another point raised and . 


in the Gourts below decided adversely to th 
* Bee 166 Ind, Cas, p, 516 Infra—[Hd.] | - j 
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plaintiff which has given their Lordships 
considerable anxiety. Seciion ¥6-B contains 
the following proviso: “But no person in 
that service nhe Civil Service uf the Crown) 
may be dismissed by any authority subordi- 
nate to that by which ke was appointed.” 
The purported dismissal of the appellant on 
February 23, 1928, emanated from sn official 
Tower in rank than the Inspector-General 
who-appointcd the appellant to his office. 
ge Courts below keld that the power of 
¿dismissal was in fact delegated and was 
lawfully. delegated tothe person who pur- 
| ported to exervise it. Counsel for the resi 
| pondént candidly expressed a doubt as to 
_ the “possibility of maintaining this view and 
“indeed it is manifest ihat if power to 
delegate this power could be taken under 
‘rules, it would wipe outa proviso and destroy 
“a protection contained not in rules but in the 
* section iteelf. Their Lordships are clearly 
Be opinion that the dismissal purporting to 
be thus ordered i in February wes by reason 
= ‘of its” ‘origin bad and inoperative. Their 
` “STordships have most anxiously considered 
Wih | -whether some relief by way of declaration to 
dithis efect- should not be granted. It is 
manifest, that the stipulation or proviso as 
i ake dismissal is itself of statutory force and 
‘stands . ona footing quite other than any 
> Smnatters: ‘of rule which are of infinite variety 
“and‘eanbe changed from timetotime. Tt 
; ‘is Plainly necessary that this statutory safe- 
guard ‘should be observed withthe utmost 
Care’ ‘anid that-a deprivation of pension based 
: Sipon. 4: dismissal purporting to be made by 
` “an official who is prehibited by statute from 
` making,it rests upon an illegal and improper 
foundation. But although their Lordships 
‘differ in this important matter from the 
reasoning and conclusions of the Courts 
below they are not-on the whole prepared to 
direct that a declaration on this point should 
be wade. The questions of fact and law 
are. NCW decided and a declaration 
could have no ‘greater effect than the deci- 
sion itself. After this lapse of time and 
having regard to his health no one 
suggests that the appellant can now be 
restored to his offee and ihe matter of 
pension and. ike responsibility of doing 
right in that regard resis with ‘the Govern- 
meni, Accordingly their Lordships agree 
in the view of the Courts below thai no order 
or. declaration should be made in this action. 
It was urged ihat unless ihe rights of the 
appellant could be enforced by action the 
provisions of s. $6-B and of the rules to which 
torce was thereby given would be nugatory 
and useless. | Their Lordships cannot take 
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that view. They canñot doubt that thè 
charter and the pledge contained in the 
the statute and in the consequential 
rulcs are generally observed and ful- 
filled and though in this instance for 
reasons, which are comprehensible but es 
now appears are insufficient, this has so far 
unforlunately not proved to be the case 
there is yet both time and opportunity for 
the appropriate action tobe taken by the 
executive now that. the important questions 
of principle ars disposed of. 

Their Lordships are dealing with various 
other and minor points which arose in this 
case, such as the effect of s. 32 of the Act of 
1919, in their judgment in the Appeal No. 15 
of 1926 (Venkata Rao v. Secretary of State)* 
and it is unnecessary to repeat the observa» 
tions there made. 

Their Lordships willhumbly advise His 
Majesty that the appeal ought to be dis- 
missed. 

The appeal wasin forma pauperis and 
rore will be no order as to costs. 

Appeal dismissed. 

Solicitors for the Appellants:—Mr. G. K. 
Kannepalli. 

Solicitors for the Respondents:—Solicitor, 
India Office. 

See 166 I. G. 516 Infra. [Ed] 
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PRIVY COUNGIL. 
Appeal from the Madras High Court . 
December 8, 1936 . 
Lorp Rocug, SIR SHADI LAL AND 
Georcs RANKIN 
R. VENKATA RAO—APPELLANT 
. versus 
Tar SECRETARY or STATE for INDIA tn 
COUNCIL—RESPONDENT 
‘Government of India Act, 1919 (9 & 10 Geo. V, c.. 
101), ss. 96-B, 32—Scope of —Dismissed servant, if 
has right enforecable to hold his office in accordance 
with rules and can be dismissed only as provided by 
rules and in accordance with procedure—Wrong 
done and redress called for—Yet, civil action does 
not lie—S, 32, scope—Right of action, if limited by 
s -32 

Section 96-B, Government of India Act, 1919, in‘ex- 
press teıms states that office is held during pleasure. 7 
There is, therefore, no need for the implication of this 
term and no room for its exclusion. The argument 
for a limited and special kind of employment during 
pleasure but with an added contractual term that the 
rules me to be observed is af once too artificial and 
tov far-reaching to commend itself fur acceptance. 
Section 96-B and the rules make careful provision 
for redress of grievances by administrative preces 
and sub-s, 5 in conclusicn reaffirms the supreme 
authority of the Secretary of State in Council over 
the civil service. Consequently, the statute does not 
give aservant of thé Government of India governed by i 

the Civil Services Classification Rules, a right enforce- 


SIR 


1937: 


able by action to hold his offica in accordance with. the 
rules and that he could only be dismissed, 28 pro- 
_vided by the rules and in accordanze with the pro- 
cedure prescribed thereby. The Public Servants 
_Inquiry Act, has no bearing on the action, where the 
servant doesnot fall within the scopa of that Act ; 
nor does a stipulation thatthe absence of an enquiry 
under that Act isnot a bar to the removal `of a ser- 
‘vant constitute any reason why the absence of an 
enquiry under these rules should not be a, bar to 
removal, R. T. R. Rangachari’ v, Secretary of State 
(L) and Shenton v. Smith (2), distinguished, Gould v. 
‘Stuart (3), Satish Chandra Das v. Secretary of State 
for India (4) and Baroni v. Secretary of State (5), 
referred to. an í ca 

The terms of the ssction as containing a statutory 
-and solemn assurance that the tenure of office though 
at pleasure will not be subject to capricious or sarbi- 
trary action but will be regulated by rule. The 
provisione for appeal in the rules’ are made 
pursuant to this principle. It is obvious, there- 
fore, that supreme care should be: taken that this 
assurance should be carried out in the letter and in 
the spirit and the very fact ihat.Government in.the 
‘end is the supreme determining body makes, it the 
‘more important both that the rules should be strict- 
ly .adhered to and that the rights .of app2al should 
be real rights involving consideration by another 
authority prepared to admit error, if error there 
be, and to make proper redress, if wrong has been 
done. But even-when mistakes of a serious kind’ 
‘have been made and wrongs have basen done which 
call for redress, as 2 matter of law, such redress is 
not obtainable from the Courts by action. To give 
redress is the responsibility of the executive Gov- 
ernment. : 

Section 32, Government of India Act, has,no effect 
to limit or bar the right of action of a person en- 
titled toa right against the Government, which 
would otherwise be enforceable by action against it, 
merely because an identical right of action did -not 
exist atthe date when the East India Company was 
the body if any to be sued, Bimalacharan;Batabyal 
v. Trustees for the Indian Museum (6), referred to. 


[p. 520, col. $, 
_ Messrs. P. V. Subba Row, and R. Parikh, 
for the Appellant. 

Messrs. A. M. Dunne, K. Ç. and W. 
“Wallach, for the Respondent. f 

Lord Roche.—This isan appeal against 
a decree dated December, 19, 1933, of the 
High Court of Judicature at Madras in its 
appellate jurisdiction’ “affirming a judg- 
ment of the High Court in its original 
jurisdiction dismissing the action of the 
Present appellant, the plaintiff in the action. 
Tne action was one claiming damages for 
wrongful dismissal from Government ser- 
vice and the questions involved were 
whether the dismissal was in fact wrong- 
ful. and in breach of the material “rules 
of the service and, if sə, whether the suit 
for damages was meintainable. | $ 

The facts of the case were, these: The 
appellant in May 1924, was a reader in the 
Government Press, Madras, and as such 
reader held office in thé civil service of the 
Crown‘in India. In May 1924, he fell under 
suspicion-of being concerned in a leakage 
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«of information ım, respect. of -pleadership 
-examination papers. The appellant consis- 
tently and stoutly denied the charge. 
The matter was investigated and at first 
“the appellant was directed to vindicate his 
character in a Court of law. He. proceeded 
:todoso by.acticn for libel against a can? 
-didate for-examination who was said to have 
“informed against him. In this action .he 
ultimately got judgment by default för., 
nominal damages. | 
determined, the appellant was on August -23, 
1924, suspended, and on September 22, diš- 
missed from the service. An appeal to the - 


But before the case Was >. 


San 


Madras Government by memorial..waste-. - 


jected. The p 


‘December 17, 1927. ‘In the plaint, “as; 


> 
na 


“the memorial to Government, the appéllan: 
“ini addition. to -his arguments as to 


‘nocence in fact-complained that the dis" 


: Majesty’s plea 


which he was appointed, and ths Szeretary of'.Si 
in Council may (except so far as he may provide 
rules to the contrary) reinstate any person ini 
sorvice who has been dismissed. nance 
Tf any such person appointed by the Secréta 


. State in Council thinks himself wronged by ‘an order. 


of an official superior inta Governor's province, and. 


resent suit was brought‘on, - 











on due application made to that euperior does “nots. 


receive the redress to which he may consider himsslf. 
entitled, he may, without prejudice to any other right 
of redress, complain to the Governor of the province 
in order to obtain justic3. and the'Goyernor is hereby 
directed to examine such complaint and require such 
_ action to be taken thereon as mey appear to him ‘to 
be just and equitable. Br) Te te rad 
(2) The Secretary of State in Gouncil may make. 
rules for regulating the classification of the civil. 
services in India, the methods of their recruitment, 
their conditions of s2rvic2, pay and allowances, and 
. discipline and conduct. Such rules may, to such ex- 
„tent and in respect of such matters as may be pre~ 
scribed, delegate the power of making rules to the 
Governor-General in Council or to local Govern- 
ments, or authorise the Indian legislature or ‘local 
legislatures to make laws regulating the public ser- 


Vices: Le 

Provided that every person . appointed: before the. 
“eommencement of the Government of India Act, 1939, by 
the Secretary of ‘State.in Council to.the civil service 
of the Crown in India shall retain all his existing or 
‘accruing rights, or chal! receive such compensation 
for the loss of any of them.as the Secretary of Sate 
in Council may consider just and equitable.’ : f 
_. (8) The right to pensions and the scale and condi- 
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‘ions of pensions of all persons in the civil service of 
‘the Orown in India appointed by the Secretary of 
, State in Council shall be regulated in accordavca 

with the rules in force at the time of the passirg of 
| the Government of India Act, 1919, Any such rules 

may be varied or added to by the Secretary of Stata 
in Council and shall have effect as so varied or 
added to, but any such variation or addition shall 

, not adversely affect the pension of any member of tha 
| Service appointed before the date thereof. 

~ Nothing in this section or in any rule thereunder 
` ehall prejudice the rights to which any person may, 
- or may have, become entitled under the provisions in 

relation to pensions ccntained in the East India 

Annuity Funds.Act, 1874. 

(4) For the removal of doubts, it is hereby declared 

‘ that all rules or other provisions in operation at the 

time of the passing of the Government of India Act, 

. 1919, whether made by the Secretary of State in 

Council or by any other authority, relating to the 
` civil service of the Crown in India, were duly made 

in accordance with the powers in that behalf, and 

are confirmed, but any euch rules or provisions may 

. be revoked, varied, or added to by rules or laws 

made under this section. 

(5) No rules or other provisions made or confirmed 
under this section shall be construed to limit or 

` abridge the power of the Secretary of State in 

. Council to deal with the case of any person in the 

civil service of the Crown in Indiain such manner as 

may appear to bim to be just and equitable, and any 

, rules made by the Secretary of State in Counci! 

under sub-s. (2) of this section delegating the power 

of making rules may provide for dispensing with or 
-° relaxing the requirements of such rules to such extent 
: and in such manner as may bə prescribed: 
A . Provided that where any such rule or provision is 
“ >- applicable to the case of any person, the case shall 
| not be dealt with in any manner less favourable to 
« him than that provided by the rule or provision.” 

` Amongst the rules made or confirmed under 
_ the above seclion are certain Classification 
_ Rules of which the following are the -most 

~ material: — 

“XIII. Without prejudice to the provisicns of any 
law for the time being in force, the Local Govern- 
ment may for gocd and svffizient reasons— 

‘(1) censure, À 

(2) withhoid promotion from, 
13) reducs to a lower post, 
(4) suspend, 

(5) remove, or 

(6) dismiss 

: any officer holding a post in a provincial or subordi- 

nate service or a special appointment.” 

“XIV. Without prejudice to the provisions of the 
Public Servants Inquiries Act, 1850, in all cases in 

| Which the dismissal, removal or reduction of any 
officer is ordered, the order shall, except, when it is 
based on facts or conclusione established at a judi- 
cial trial, or when the officer concerned has abg:ond- 

‘ed with the accusation hanging over him, be preced- 
“ed by a properly recorded departmental enquiry. At 

such anenquiry a definite charge in writing shall 

be framed in respect of each offence and explained 

to the accused, the evidence in support of it and any 

evidence which he may adduce‘in his defence ghail 

be recorded in his presence and his defence shall be 
‘taken down in writing. Each of the charges framed 
shall be discussed and a finding shall be recorded on 
‘each charge. : i 

_ XV. A Local Government may delegate to any sub- 
“Ordinats authority, subject to such conditions, if any 
as it may prescribe, any of the powers -conferred -by, 
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tule XIII, in regard to officers of the subordinate 
services. - 

XVI. Every officer against whom an order may be 
passed under rules X, XIII and XV, and who thinks 
himself wrongéd thereby shall be entitled to prefer 
at least one appeal against such order. 

XXVIII. The Secretary of State may call for any 
appeal witheld by the Local Government or the 
Government of India which, under the rules, may be 
made to him and may pass such orders as he con- 
siders fit; the Governor-General in Council may send 
for an appeal withhéld by the Local Government 
which under the rules may be made to him, andmay 
pass such orders as he considers fit.” Co 

The respondent's written statement al- 
leged that r. 14, was substantially com- 
plied with and also raised questions of 
law as to the right of dismissal at pleasure 
and as to the suit not being maintainable. 
The matter first came before Beasley, J. 
who treated it as coming before bim on a 
preliminary issue which assumed that no 
enquiry in accordance with r- 14 had in 
fact been held. Thinking quite rightly 
that the questions of law were of thé great- 
est importance the learned Judge referred 
the matter to the Full Bench. When the 
case cane on before the Full Bench the 
Gefendant's Counsel said that he was pre- 
pared to prove that an enquiry had been 
held which complied substantially with the 
provisions r.14 and asked for an oppor- 
tunity of establishing that defence. This 
was granted and the case was sent back 
and was heard by Waller, J. He took the 
evidence and.after so doing found as 
follows:~— 

“There was, it is true, some sort of enquiry, but it 
was most certainly not of the sort prescribed by the 
rale. I say nothing about the omission to frame a 
charge; it being clear that the plaintiff knew perfect- 
ly well what the charge against him was; but in 


` every other respect the enquiry was defective, Wit- 


nesses were examined but not in the presence of the 
plaintif and he seems to have been dismissed mainly 
on the strength of a written statement made by, one 
Sitaramaoyya not in his presence. I find that, the 
requirements of r. 14 were not satisfied.” tak 

The learned Judge decided the question 


of law againt the appellant and dismissed 


‘the suit, but decided that in the circum- 


stances the costs should be borne by: the 
defendant. The appeal against this deci-. 
sion was heard at the same time as the 
appeal in R. T. Rangachari v. Secretary 
of State No. I of 1931 (1) in which 
their Lordships have just pronounced 
judgment.* The Court consisting of the 
Chief Justice and Bardswell, J. R. T. 
Rangachariv. Secretary of State (1) agreed 
with the Court below on the question of 
fact saying that the procedure prescribed 
(l) 154. Ind. Cas, 884; AI R 1934 Mad. 516; 40 D 
W 1146; 67M LJ 123; 57 M 857, 7 RM :05.. 

*See 166 Ind. Cas 513 Supra.—[Ed.] See 





-` 1937. 


by the rale wasnol followed at all. But as 
they also agreed with the Court below on 
the question of law they dismissed the. 
appeal.. 

On the issue of fact which ‘was express- 
ly: raised by the defendant, their Lordships 
‘think that the findings of the Courts below 
were abundantly justified and were indeed 
‘inevitable. A most definite and salutary 
< rule was disregarded . in most essential 
- respects and the contention which was in 
effect that what was done was “well enough” 
‘is a contention mischievous in tendency 
and ill-founded in fact. An- excuse was 
made that the procedure prescribed was 
not followed .because there was no power 
to compel the attendance of witnesses not 
in Government service.. This excuse was 
‘Rot accompanied by any allegation or 
proof that an attempt to secure the at- 
tendance of such witnesses was made and 
‘that the attempt had failed. 

Their Lordships now pass to consider 
the questions of law raised in the appeal. 
The contention for the appellant was and 
is that the statute gives him a right -en- 
forceable by‘action to hold his office in 
accordance with the rules and that he 
could only be dismissed as provided by the 
rules and in accordance with the procedure 
prescribe thereby. The respondent's 
contention, and the decision of the Courts‘ 
below, is that there is nv such actionable- 
right conferred by the statute. 

There are two decisions of, this Board 
much .discussed in the Courts below which 
state the principles to be applied to cases 
such as this. The first is Shenton v. Smith 
(2) relied upon by the respondent and the 
other is Gould v. Stuart (3) relied upon for 
the appellant. In the first case Dr. Smith 
held office in ihe Government medical 
service in Western Australia and relied 
. upon certain rules “and regulations of the 
‘service ag an essential part of his contract 
of service. He was dismissed and brought 
an action for damages which failed. Upon 
appeal to Her Majesty in Council, Lord 
Hobhouse, in giving their Lodships’ judg- 
ment, said:— 

“It appears to their Lordships that the proper 
grounds of decision in this case have been expressed 
by Stone, J., in the Full Oourt. They consider that, 
- unless in special cases where it is otherwise pro- 
vidéd, servants of the Crown hold their offices dur- 
` ing. the pleasure of the Orown; not by virtue of any 
special prerogative `of the Crown, but because 
such are the terms of their engagement, as is well- 
. understood throughout the public: service. lf any 


(2; (1895) AC Rar UR 375; 72 L T .130; 43 W iR; 


637; 64LJ PO 
(3) (1698) A O 875; 65 LI PO 82; 15 L T110.. 


VENKATA RAO t. SEORETARY OF sTATE (P. C.) 


© 519 


public servant considers that he has been dismissed 
unjustly, his remedy is not by a luw-suit, but-by-an 
appeal of an official or political kind... ..As for the 
reguletions, their Lordships. again agree with 
tone, J, thatthey are merely directions given by 
the Crown tothe Governments of Crown Colonies for 
general guidance, and that they donot constitute a 
contract between the Crown and its servants.” 

A special case such as was contémplated. 
inthe above cited passage occurred. in 
Gould's case (3) where the’ Board, “consist- 
ing of three members two of ‘whom had sat 
in Shenton' 's case (2) held that the respond- 
ent Stuart held officein New.South Wales 
under certain conditions expressly . enacted 


` in the body of the New South Wales Civil 


Service Act, 1884, and that these. express 
provisions of the statute ` were -‘inconsistent 
with importing into the contract . of ' Service 


.the term that the Crown may put an’ end to 


it at its pleasure.” 

The ‘question is: Does the present case 
fall into the general category defined and 
illustrated by Shenton’s case (2) or the 
more exceptional category defined. and il- 
lustrated by Gould's case (3)? On the facts 
it stands somewhere between the two cases 
inasmuch as‘here the rules are expressly 
and closely related to. the employment 
by the statute itself. In these circum 
stances difference of judicial view in India 


-has manifested itself. There are decisions” 


favourable to the present appellant in 
Satish Chandra Das v. Secretary of State 
for India (4) in Baroni v. Secretary of 
State (5) and to some extent also in Bimala- 
charan Batabyal v. Trustees for the Indian 
Museum (6). On the. other hand both 
Courts in the present case have adopied the 
contrary view. In their Lordships’ opinion. 
the judgments j ii the Courts below é eXpress 
the correct view. The reasons which have 
led their Lordships’ ‘to this conclusion may 
be shortly stated. Section 96-B, in express 
terms states that office is held, during 
pleasure: There is, therefore,no need for 
the implication of this term and no room 
for its exclusion. The argument for a 
limited and special kind of employment 
during pleasure but with an added con- 
tractual term that the rules are to, be ob- 
served is at once, too artificial and too far- 
reaching to commend. itself for acceptance. 
The rules are manifold: in number and 
most minute in’ particalarity and are all 
capable of change. Counsel for the appel- 
lant nevertheless contended with most logical 


(4) 54 C 44; 101 Ind. Cas. SEL; AIR 1927 Cal 311. 

(5) 8R 215; 120 Ind Cas 205 A I R1929 Rang. 
207; Ind. Rul. (1930) Rang | 

(6) 57 © 231; 125 Ind. Cas, ‘eit, A TR 1930 ‘Cal. abs! 
Ind. Rul, (1930) Cal: 567, - JANG EA 
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: consistency- trat onthe appellant's conten- 
: tion añ:action- would lie for eny breach 
; of any ofthese rules, as for example of 
- tHe rules.as to leave and pensions and 
-pery nyang other matters: Inconvenience 
‘isnot @ fini consideration in a matter of 
‘construction but it is at Teast worthy of 
consideration and it can hardly be doubted 
‘that the suggested procedure of control by 
the Courts over Government in the most 
“detailed work of managing its services 
“would cause not merely inconvenience but 
confusion. Thereis another cdnsideration 
‘which seems to their Lordships to be of the 
‘utmost weight. Section 96-B and the rules 
‘make ‘careful provision “for ` redress of 
“grievances by administrative. process and 
‘it is to'be observed that sub-s. 5 ‘in “eon- 
‘clusion‘reaffirms the supreme authority’ of 
the Secretary of State in Council cver the 
civil service. These considerations have 
‘irresistibly led their Lordships tothe ¢on- 
‘clusion that no such rightof action as is 
‘contended for by the appellant exists. It 
‘is said that’ this is to treat tHe words “sub- 
‘ject. to the rules* appearing in the sectioa 
as superfluous and ineffective. Their 
‘Lordships cannot’ accept this view and 
-have already referred to this matter in 
‘their judgment in Rangachari's ‘case (1°. 
"They regard the terms of ‘the section ‘ as 
containing a statutory ‘and solemn assur- 
‘ance that the tenure of ‘‘office though at 
pleasure will not be subject to capricious 
‘or arbitrary action but. will be regulated 
‘by rule. ‘The provisions ‘for appeal in the 
xules are made pursuant tothe principle so 
jaid'down. Itis obvious, therefore, that 
Supreme care should be taken ‘that this 
assurance skould be carried ontin the 
letter _andinthespirit gnd the very fact 
that Government inthe end is the snp- 
yeme determining body makes it the more 
important both that the rules should be 
strictly adhered to and thatthe rights of 
appeal’ shoud be real rights involving 
cunsideration by snother authority pře- 
p:redio admit error, if error thete be, 
ind to mike proper redress, if wrong has 
been dohe. Their Lordships cannot and 
di not doabt that these considerations are 
end willbe ever borne in’ mind by the 
Governments conceined,and the fact that 
there happen to have arisen for their 
Lordships’ - consideration two cases, where 
thére has been a serious and complete 
failure to adhere to important and indeed 
fundamental rules, does not alter this 
‘opinion. In these individual cases mis- 


takes ofa ssrious kiiid have been made 
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redress. Butwhile thus holding on, the 
clear face's of this case, as.they now eppear 


from the evidence, as they similarly held 
-in Rengachkari's case (1), their: Lordshipsare - . 
unab e as a mailer of law to hold that-vedreés--: 


sis obtainable from ihe Couris by action. To 
-give redress is the responsibility, and their. 


Lordships can only trust will be. the ` pleas- 


sure, of theexeculive Government. Their 
Ladzhip3 in these circumstances and 
taking this view of the affect of s. 93-B of 
‘the. statute do not deem . it necessary 
to discuss: at length certain other grounds 
‘assigned. for their: conclision by the 
‘Judges in the Courts “below. ‘Fheir Lord- 
ships, however, deem it right to say that-as 
.at.-present advised .they do not think ‘that 
‘the .P ablic 
has: any bearing.: on this action 
lor upon . Rangachari’s ection. These 
appellants do not seem to be cervants falling 
cwithic the scope of that Act, nor ‘doés a 
Stipulation that the absenc2 of an enquiry 
under that Act is not a bar to the removal 
‘of a servant.constitute any reason why the 
‘absenze of an enquiry under these rules 
‘should not ‘be a bar to removal. The 
yreasoring of the Courts below.as .to s. 32 
‘of -the India Act, 1919, and its’ effect and 


- bearing on these actions is another matter 
Lordships must not be . 


taken to give their assent. As at present 
‘advised their Lordships are not disposed 
to thick that this section, which is a section 
relating to patties and procedure, -has an 


“effect to limit, or bar.the right of action of 
‘a person entitled to a right .against. the 


Goverrment, which would otherwise be 
enforceable by ection against it, merely 
because an identical risut of action did 
not exist et ths date when the [ast India 


Company was the boly if any to. be 
sued. if it.had eppeared that the 
plaintiT’s service under the Act of 1919 


was not terminable at pleasure their 
Lordships are not prepared, to say that 
remedy by suit against the. Secretary 
of Stae in Council for a breach of, the 
contract of .service would not have been 


NG 


Servants Inquiry Act of 1850 ~ 


availatie to-the plaintiff, “Breach.of contract; - 


by the Crown, can in England be -raiséd 
by petition of right. “The*fact that for 7% |: 


differext reason—namely that Service under 


the- Mast India Company -was- at pieste ** 
mg, 
4 


—a precisely similar suit. could. notihave 
been krought against ‘the. company “does 
not in :heir Lordships’. view conclude ihg 





inatter aither under dl. 2" of 8. 32 ofthe 
Act on on the reasoning of Sir. Barnes, 
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*Peacotktin. Pi. & 0. -Steam “Natigation Co. 
Szeretary of State (7). cae Pie 
v For these reasons their Lordships will 
_ shunibly cadvise His Majesty that this. appeal, 
which 1 by. special leave ‘was brought in 
formu paiiperis, should be dismissed. There 
‘swill-bé-rio Order as to costs. ; 
PARDI ao 7 - Appeal dismissed. . 
-v Goliçitor for the’ Appellant: —Mr. G. K. 
-Kannepalli. Sani 
ei Solicitor for: the 
Solicitor, India Office. 
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ye A  !yersus-:  . . 

| 4- PUNJAB NATIONAL BANK, Lro ` 
A : SARGODHA—PLAINTIFF AND OTAERS—_-’, 
5, 5: DERENDANTS—— RESPONDBNTS : 
- {Civil Procedure Code (Act V of :1908), O. XXI, 
r. 63—Declaratory suit—R.~ 63, scope of—“ Right 
‘elaimed in property in dispute," meaning of—Suit 
‘by décree-holder claiming right to attach property— 
Suit: by objector claiming release from attachment- 
Title to property, if to be proved—Dectaration for 


+ 


release of goods from attachment—Suit for damages 
Sor* wrongful attachment—Mala fides of defendant, 
af} should be %shown—Sale under Court's order— 
Difference in price due to fall of selling rate can be 
claimed by way of damages—Ownership of property 
‘in dispute—Interest on unliquidated damages, if can 
‘be awarded. ‘ 
d Rule 63 of O. XXI, Civil Procedure Code; lays 
down that where a‘ claim or an objection is prefer- 
ed (under‘the preceding rules of O. XXI) the party 
against whom an order is made may institute a suit 
to establish ‘‘ the right which he claims to the prop- 
‘erty in dispute,” Obviously these words do not 
mean that the plaintiff bas to establish his owner- 
ship ofthe property in dispute. All that he is re» 
quired todo is toestablish “the right which he 
éidims tothe property in’ dispute” if the suit has 
‘been instituted by the decree-helder, against whom 
an ‘order has been passed under r. 60 releasing the 


property from attachment, theright which he claims. 


ii’ tha suit is the right to have the property at- 
tached in execution of the decree against his jude! 
méiit-lebtdz, If, on the other hand, the plaintiff is 
the ,objector, who has be2n unsuccessful inthe ob- 
jection proceedings before the executing Court, the 
tight which he claims in the suit ‘isthe right to 
to ‘hove ‘the: property“ in dispute released from 
attachment, ‘it not being the property“of the judg 
ment-debtor. Is qvilflxbe-geen in either case that it, 
-is mot necessary for the plaintif to” establish his 
own ‘title’ in fhe property in question, but what 
oie ‘has to establish is, in the first case, the claim to 
have) the-propérty attached, and in the other, to 
bayScibizeleased from attachitent. Kedar Nath v 
;Rokhal "Das. (1) and Morshia Baraval v. Elahi Buz 
Khan (9), followed. ` 5 
SA: person, whose: goods have been atteched, and 
Wwhorin-a-claim suit under O. XXI, r. 63 of the Civil 
Procedure ode; hág succeeded in gétting a declara- 


(LAH) bah. 
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tion thatthe. goda be released. from attachment; 
“aan maintain a suitfor damages for wrongful attach- , 
ment, and inorderto entitle him to the full indem- ` 
nity "forthe wrongful attachment, he is not!” bound 
to allege and -provo that the defendant has- resisted , 
his objection maliciously or withouf probable cause. , 
If the. goods had, been sold under the Court's. order, 
ithe difference’’in the market, value ofthe goods at 
tthe: time, of their attachment.and. theif ‘price when 
they were sold, the selling price “having fallen” in- 
‘termediately, must be added to the ‘damages, 
“Kêdsorimohun Roy v. Harsukh Das (8), followed, 
In? re Winkfield (4) and Jeffries v. G.. W. Ry. Co 
:(5}; relied on. Sk ae bo W, k 

dn absence of special circumstances interest cannot 
be awardod' on unliquidated damages. [p. 526, col.“2.] 
1E; C.A. ‘from.the decree of the ’Sub- 
Judge, First Class, Sargodha, dated July 30; 
1931. ints y . . id lee ` 
“© CMëssrs. Achhru Ram and Bhagwat Dayal, 
for the Appellant. | fhe gee oe 

Messrs. Badri Das'ênd S. L. Puri, for the: 
Respondent (Plaintiff): Po ta anA 
_ Tek Chand, J.—This judgment will diss 
‘pose of Civil Appeal “Nb. 1886 - óf 1931 and 
‘Civil Appeal No. 1786’ of 1932,‘ which: arise 
Sut of two suits between the same parties 
and relating to the same transaction. E 
"On December 11, 1929, Jawahar Mal 
défendant. No. 1, obtained a money-decréé 
against Tara Chand, defendant No. 2, and 
in execution of that decree 167 bales: of 
pressed Gotton and 32 boras of loose cotton 
lyinz in the premises of a factory, known as 
Jawahar Mal-Tara Chand Factory- at Sargo- 
dha, were attached:on December 20, -1929. 
The Punjab National Bank (plaintiff) ob+ 
jected that the aforesaid bales and boras 
of cotton were not the property -of ‘the 
judgment-debtor Tara Chand, but belonged 
to Jawanda Mal; defendant No. 3, who had 
hypothecated ‘them, along with other goods , 
to the Bank, and, therefore, they were not - 
liable to attachment ‘in execution of the 
decree against Tara Chand. The executing 
Court“ dismissed ‘the objection without 
going into the merits, as the Bank had failed: 
fo produce certain documents on the date’ 
fixed. : | eel 
On April 28, 1930, the Bank instituted a. 
suit under O. XXI, r. 63, Civil Procedure: - 
Code for 4 declaration to the effect that 167 
bales of cotton and 35 boras of loose cotton 
were not liable to attachment and sale in’ 
execution of the decree obtained by, 
Jawahar Mal against Tara Chand. It is 
now admitted that the number of'boras of 
loose cotton ‘attached was 32 and not 35, as: 
stated in’ the plaint, and the Bank has’. 
limited this part of its claim to 382. > « * 
“Jawahar Mal resisted the suit alleging 
that the attached cotton belonged to Fará 
Chand. During the pendency of this suit. 
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the bales and the boras were sold by the 
Official Receiver under orders of the Court 
and Ks. 7,777-15-0 realized and kept in 
deposit for payment tothe successful party 
“in the suit. 

On December 4, 1930, the Bank instituted 
another suit for recovery of Rs, 12,711-10-9 
as damages caused by the alleged wrongful 

attachment and sale of the aforesaid goods. 
The -trial Judge decreed both suits and 
Jawahar Mal has preferred two appeals: 
(1) Civil Appeal No. 1386 of 1931 agaiúst 
the decree in the suit granting the plaintiff 
Bank the declaration prayed for under 
‘O. XXI, r. 63, and (2) Civil Appeal No. 1786 
of 1932 against the decree for Rs. 12,711-10-9$ 
‘passed in favour of the Bank against 
Jawahar Mal inthe suit for damages. It 
will be convenient to deal first with the 
declaratory ‘suit. 

It is clear from the evidence that Jawanda 
Mal took on lease ® factory, known as 
Ganesh Cotton Factory, Sargodha, from 
its owner Rai Bahadur .Kidar Nath for the 
cotton season 1928-29 ‘November 1928 to 
‘October 1929), and on November 27, 1928, 
he executed a “cash credit bond” in favour 
of the Punjab National Bank whereby the 
Bank permitted him to draw up to a limit of 
Rs. },40,000 on the security of the stock of 
kapas and cotton seeds stored and to be 
stored in the Ganesh Ootton ‘Tactory’s 
godown in the control and possession of the 
Bank threugh its godown-keeper. It is also 
in evidence that the Bank appointed a 
godown-keeper, who took’ over charge of the 
stock in the godown, and submitted ‘daily 
returns of the quantity in hand and its 
approximate value to the local branch of the 
Bank, as well as the Head Office at Lahore. 


On the expiry of Jawanda Mal's lease of the 


Ganesh Cotton Factcry, the proprietor, 
Rai Bahadur Kidar Nath, leased it to Sardar 
Harbel Singh (P. W. No. 13) for the season 
1929-30. Harbel Singh required the 
godowns for his own use, and asked Jawanda 
Mal and the Bank to remove Jawanda Mal’s 
cotton, which was lying in one of the 
godowns, tosome other place. Accordingly 
Jawanda Mal arranged to take on hire a 
godown in another factory, known as 
“Jawahar Mal Tara Chand Factory,” which 
was.situate close by and was not working 
at.the time. 
on November 28, 1929, the cotton in dispute, 
i.e., the 167 pressed bales and 32 boras, 
were removed from the Ganesh Colton 
Factory to the godown in Jawahar Mal 
Tara Ohand Factory, that the locks of 
the Bank were placed thereon, and -the 
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godown-keeper remzined in control ag 
before. À p 
Jawabar Mal denied these allegations, 
and averred that the bales and boras 
belonged to Tara Chand. The trial Court 
found forthe Bank on this point. Before 
us Mr. Achhru Ram for the appellant. has 
assailed this finding, but after hearing him 
at length and examining the record, I have 
no doubt that his contention is without force. 
The evidence on the point appears to me 
to be conclusive in favour of the Bank. 
The factum of the removal of the bales and 
loose cotton is proved by MHarbel Singh 
(P. W. No 13), the lessee of the Ganesh 
Cotton Factory, whois an entirely disinte- 
rested witness, by Gobind Mal (P. W. No. 3) 
and Muhammad Ismail (P. W. No. 4) who 
carted the bales, and by the Bank Manager, 
Shivan Ditta Mal (P. W. No. 15). This oral 
testimony is supported by the bahis of 
Muhammad Ismail and other documents 
duly proved at the trial. Jixhibit-P.14-A 
is the report of the Local Manager of the 
Bank to the Head Office at Lahore, definitély. 
stating that 167 bales of cotton had been 
removed from Jawanda Mals Factory to 
Jawahar Mal Tara Chand Factory, Then 
there is the correspondence between the 
Bank and the local agent of the New India 
Insurance Company, Limited, ard the corres- 
pondence between tLelatter and the Head 
Office of the Insuranze Company at Caleutta 
in respect of the insurance of these bales 
of cotton. The cotton was already insured 
when it was stered in the. “Ganesh Cotton 
Factary,” but on its removal to “Jawahar 
Mal Tara Chand's Factory” it became neces- 
sary to renew the policy in orderto cover 
the risk at the premises of the latter factory. 
The Local Bank Manager moved the 
insurance agent tohave this done, and. on 
the latter's report the Head Office of the 
Insurance Company agreed to cover the 
risk un payment of additional premium, 
which was duly done bythe Bank. , 
At the time of the attachment it was foun 
that every one of the 167 bales attached 
bore the mark “P. 62," which has been 
proved to be the mark affixed on bales 
pressed in the Ganesh Cotton Factory. 
As already stated, the factory -was worked 
by Jawanda Mal atthe time. Out of these 
167 bales, 72 baleshad affixed on them the 
‘Raj’ brand which, according: to the evid= 
ence, was the brand of the cotton belong-. 
ing to Jawanda Mal. The contesting de- 
fendant led no evidence to rebut this over- 
whelming testimony. I, therefore, hold, in 
agreement with the lower Court, that it. ha, 
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been established that 167 bales and 32 
boras of looses cotton in dispute were re- 
“moved fromthe Ganesh Cotton Factory 


_ to Jawahar Mal Tara Chand Factory on 


~ appellant has entirely ‘failed 


November 28, 1929, and thatthey were in 
possession of the Bank ab. the time of their 
-attachment in execution of the decree 
“obtained by Jawahar Mal against Tara 
Chand. Mr. Achhru Ram, however, contends 
“that the Bank has failedto prove that all 
the 167 bales belonged to Jawanda Mal. 
_He points out, that, though this was alleged 
in the plaint itwas admitted on behalt of 
-the plaintiff in the course of the trial ihat 
42 bales of white cotton and 29 bales of 
_ yellow cotton .(or 71 bales in all) belonged 
to Jawanda Mal, and that it was alleg- 
_ed that 82 bales of white cotton were 
the property of Messrs. Amir Chand- 
Makhan Mal who had pawned them with 
Jawanda Mal, at the remaining 14 bales 
‘belonged to Lorind Chand-Lachhman Das 
who had got them pressed in Jawahar Mal's 
factory and had left them with him for safe 
custody. He urges that the finding of 
the lower Court, upholding the alleged 
pawn of 82 bales, was not supported by 
evidence. . It was further stated that the 
alleged pawner, Amir Chand, was the 
Sister's husband of Tara Chand, and that 
Lorind Chand was his friend, and that 
“these persons were acting benami for Tara 
Chand... He further argued that even on 
-thefinding of the Court below, Jawanda 
Mals title being proved in 71 bales only, 
he could get the declaration asked for in 
-respect of these bales alone and that the 
suit qua the rest should have been dis- 
missed. On the question -uf -fact I agree 
- with the learned Qounsel that the Bank has 
failed to establish that the 82 bales belong- 
ing to Makhan Mal Amir Chand had been 
pswned ‘with Jawanda ‘Mal. Mr. Badri 
-Das has referred us to the evidence bearing 
on the point, but this evidence is of the 
vaguest possible kind, and the extracts 
from the account of Makhan Mal Amir 
Chand with Jawanda Mal, which have been 
placed on the 1ecord do not establish 
the existence of apawn. At the same time 
. there is no proof whatever, that Amir Chand 
and Lorind Chand were holding these bales 
benami for Tara Chand. The defendant- 
to prove 
that Tara Chand had any title in these 


* 94 bales and this was ultimately admitted 


-by Mr. Achhru Ram.. The position, there- 
fore, is that ‘lara Chand's title has not 
béen -established Jawanda Mal. has been 
proved to-be the bailee of the 82 bales 
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belonging to Makhan Mal-Amir Chand an 


14 bales ‘belonging to Lorind Chand 


Lachhman Das, and he~-had deliver- 
ed possession of these 96 bales, along 
with 71 bales and 32 boras of his 
own, to the plaintiff Bank, and placed 
them in charge of the Bank's’ godown- 
keeper. Mr. Achhru Ram argues that 
on this finding the plaintiff is entitled 
to get a declaration under O. XXI, r. 63, 
in respect of 71 bales and 32 boras only 
and not in respect of the remaining 96 
bales which Jawanda Mal had no right to 


hypothecate with the Bank. 


Rule 63 lays- down that where a ciaim 
or an objection is preferred (under the 
preceding rules of O. XXI) the party 
against whom anorder is made may in- 
stitute a suit to establish “the right which 
he claims to the property in dispute.” 
Obviously these words do not mean that 
the plaintiff has to establish his ownership 
ofthe properly in dispute. All that he 
is required to do is to establish “the right 
which he claims to the property in dispute.” 
Now, what is the right which the plaintiff 
in such asuit claims to the property in 


‘dispute? Itis clear that if the suit has 


been instituted by the decree-holder, 
against whom an order has been passed 
under r. 60 releasing the property from 
attachment, the right which he claims in 
the suit is the right to have the property 
atlached in executivn of the decree 
against the judgment-debtor. If, on the 
other hand, tne plaintiff is the objector, 
who has been unsuccessful in the objec- 
tion proceedings before the executing 
Court, the right which he claims in tle 
suit is the right to. have the property in 
dispute released from attachment, it not 
being the property of ‘the judgment- 
debtor. It will be seen in either case 
that it is not necessary for the plaintiff 
to establish his own “title” in the pro- 
perty in question, but what he has to 
establish is, in the first case, the claim to 
have the property attached, and in the 
other, to have it released from: attach- 
ment. In this connection reference may 
be made to Kedar Nath v. Rakhal Das (1), 
at p. 6794, where the ccrrespending pro- 
vision is. 283) in the Code of 1882 was- 
under ‘consideration, and it was held 
that the suit referred to in that section 
was a suit: | i 
“To establish the right whichis claimed to the 
property in suit, that is to say, tbe 1ight which 
(1) 15 0 674. ee 
*Page of 15 O,--[Hd.] 





“the aight which 
i which, we take it, 
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jaciclaimed in {ehose -procaedings; -beings on the 
ona „hand.the right.to have the property attach- 
édiaid sold in exécution, and on the other the 
right: to have it released from attachmant. Tha 
words of, the section are not ‘the right to the 
property meaning ths title to the property, but 
he claims to the property’ 
means ‘the right ‘which ‘is 


, claimed Jin that. proceeding - in -respect of ‘the 
. property: ; , that is, as we have said, the right to 
have’ it sold, or the right to have _ released 


from attachment: That “it is 
think, frcm ths fact that the 
no right or title in th2 property 
could, not sue to establish any such right. 
he claims and what he may sue to 
the right to have the 
liable to attachment 
decree.” 

The same view was taken by another 


sò is clsar, we 
decree-holdér has 

attached, and 
What 
‘establish is 
property declared to be 
and sals in execution of his 


Bench of the Calcutta. Court in Morshia 


Bararal v. Elahi Bux Khan. (2), at p. 383*. 
I would, therefore,- repel ths .contention 
that it was necessary for the plaintiff 
Bank in this case to establish either that 
allthe bales in question belonged to 


Jawanda Mal ,or that he.had the right to 


pawn them with the Bank. There is no 
question, that on the evidence the Bank 
has succeeded in proving that it was in 
possession of the entire quantily of cotton 
in dispute, and that it was taken from 
its’ possession by the bailiff, who attached 
it in execution of the decree Obtained 
by Jawahar Mal against Tara Chand. 
It has also been established .that these 
bales and boras had been “stored” in the 
godown of Jawanda Mal Factory, and as 
such, were covered by the ‘eash credit 
agreement,” executed :by Jawanda Mal 
in favour of the Bank. It has further 
been ‘proved that the goods did not 
belong tothe judgment-debtor, Tara Chand. 
There is also the significant circumstance 
that both Amir Chand and Lorind Chand, 
when examined in the case, did not 
raise any objection to the Bank's right 
to have their bales released from attach- 
ment. On these facts there is no doubt 
that Jawahar Mal had no right to attach 
these goods in execution of his decree 
against Tara Chand. They were wrongly 
seized from the possession of the Bank 
on the erroneous assumption that they 
were Tara - Ohand's property and the 
Bank has established “the right which 
it claimed to the property in dispute”, i. e. 
the right to have it released from attach- 
mentin the aforesaid decree. I, therefore, 
hold that this suit was rightly decreed and. 
that the defendant's appeal must fail. I 


IOLI. - 
*Page of 30. L, J— [Id] 
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would accordingly dismiss Civil Appeal 
No. 1886 of 1931 with costs. 

Coming now to the appeal (Civil Appeal 
No. 1786 of 1932) in the suit for damages for 
wrongful attachment of the cotton in ques- 


tion, 7. es, 167 bales of pressed, cotton and 32 
-boras of loose cotton, the relevant facts 
„are that after the attachment the goods . 
“were handed over to. the Official. Receiver 
-of Sargodha, and under orders of the Court 
were ‘sold by him by public 
After defraying the expenses of the.auction 


auction. 


a sum of Rs. 7,777-15-0 was,realised, which 
wes eventually paid to the plaintiff Bank. 
After deducting this amount.. the Bank 
brought a suit for recovery of Rs. 12,711-10-9 
as damages, being the difference between 
the market price on the date of attachment 
and the price realized, and interest thereon 
calculated as follows: 


Cost of goods according to. the. Rs. ¿4 
market rate prevailing on ro 
December. 20,1923 . «+ 18,976-2-8 

Interest on the ‘above sum, at fee rasak 


8 1/4 per cent. per annum, ~- 
with monthly rests fromthe : . Ne 


date of attachment to the 5 i 


date of institution of suit wee -1,438-746 
Insurance fee eee o 15-060 
Total. oo, 199-09 

Less— Amount realised from the uy 
Official Receiver wl IT 715: 0 
Balance sued for “12, 711-10-9 


Jn the Court below the defendant J awahar 


Malhad pleaded that a suit for damages-on 


the facts alleged in the -plaint was not 
maintainable as it had not.been alleged or 
proved that the defendant in having the 
goods attached had acted in bad faith Or 
maliciously, but his Counsel - Mr. 
Achhru Ram admitted before us that 
there was no force in this plea. This matter 
is concluded by the decision of their Lord- 
ships of the Privy Council in Kisserimohun 
Roy v. Harsukh Das (3): It was held there 
that a person, whose goods have been 
attached, and who in a claim suit under 
g. 283 of the Code of 1882.(O. XXI, r. 63 of 
the Codeof 1903) has succeeded in getting 
« declaration thatthe goods be released 
from attachment, can maintain (a suit for 
camages for wrongful attachment, and in 
crder to entitle him to the full indemnity 
for the wrongful attachment, heis not bound 
to allege and prove that the defendant had 
resist d his objection maliciously: or without 
probable cause. It was furtherruled that 


(3) 17 C 436; 17 IA 17; 5 Sar. 472; 13 Ind. Jur. 452 
(PO. - 
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if the goods had been gold under the 
Court's order, the diference in the mare 
ket value of the goods at the time. o 
their attachment’ and their price when they 
‘were ‘sold, the selling price having fallen 
intermediately, must “be added to the dam- 
ages. Mr. Achhru. Ram urged, however, 
that in the case before us such damages 
could be. granted only in respect of ‘the 
quantity of cotton which had been proved 
to’ be the property, of Jawanda Mal, namely 
42 bales of white cotton and 29 bales of 
yellow cotton, and that no ‘damages could 
be claimed or granted on the 82. bales of 
Makhan Mal-Ami: Cha.d-cni 14 bales of 
Lorind Ghand- Lachin ia Das, in regard to 
which Jawanda Mal or the Bank has not 
been damnified, neitherof them being the 
owner, but merely a gratuitous ` ba ailee 
thereof. The learned Counsel further con“ 
tended that the trial Judge had not calculats 
ed the rate correctly, and that no interest 
on damages should have been allowed. 

After hearing Counsel at length, I have 
no hesitation in overruling the first 'ecnten- 
tion. Granting that Jawanda Mal was the 
gratuitous bailes of 98 bales on behalf of 
Makhan Mal-Amir Chand and Lorind Chand- 
Lachhman Das, respectively, and that the 
Bank, being in possession on behalf of 
Jawanda Mal, had no higher title in these 
bales than Jawanda Mal himself, the bank 
is entitled to recover damages for their 
wrongful seizure from its possession and. 
the measure of damages is the full value 
of the goods. In England the leading. case. 
on the subject i is In re Wink field (4), Where 
at pages 54, 55*), after a review of” the 
authorities, “the ‘Master of the Rolls, Sir 
Charles Oolling, ` held that the principle 
was well established | ‘that “possession is 
good against a wrong s-doer, and that the, 
latter cannot” “seb UD. the jis. tertii unless, 
he claims \ under it", “andhah “this prin- 
ciple applied : in ‘actions of -trover and 
trespass at the suit cf a possessor". This 
conclusion is based on the fundamental 
tule that as between possessor and a 
wrong doer, 

“the presumption of law ‘is, in the words of Lord 
Campbell in Jaffries-v. G. wW. Ry.'Go. (5), that the. 
person who has possession has the property. In that 
case he says-the law is that a person possess2d cf goods 
as his property has a good title as against every 
stranger, and thit ‘one who takes them from him, 
having no title in himself is a wrong-doer and cannot 
defend himself by shewing that there was title in some 

4) (1902) P 42;71.L9 P21; 85 LT 668;50W R 
246; 9 Asp. M O 259. 

& BL 802; 4 W.R 


(5) (1856) 25'L J QB 107575 EL 
201; 2 Jur.-(v 8) ‘230, 


*Pages of 1902) P, Ea] 
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{lit td persoa, for against wrongdoer" possession ig 
title. : . Therefore it is not open to the defendant being 
g wrong-doer to inquire into the nature or limita- 
tion of the possezsər's right and unless it is com- 
petent for him to do so, the question of his relaticn 
toor liability towards the true owner cannot cms 
into the discussion at all; and, therefore, as bst- 
ween those two parties’ full damages have to ba 
paid-without any further inquiry. The extent of 
the..liability of the’finder to .the true owner not 
being releyarit to the discussion between him and 
the wr.ng- “doer, the facts which would „ascertain it 
{ould not “have been admissible in evidences and 
therefore, the right of -the finder to recover full 
damages cannot ‘be made to depend upon-the extent 
of his liability over to the trus : owner, To holdi 
otherwise would, it seems to me, bo in effect to per- 
wit a wrong-doèr to sabupa jus tertii under which 
he cannot claim.” - 
; He then,went on to say (p. 60*) that : 
“Where the ¢hattel has been converted or dam- 
aged, it isto be deemed to be the chattel of the 
possessor and no other and, therefore, its loss or 
deterioration is his loss and to him: if he demands" 
it, it must be recouped. His obligation to acgount 
to the bailor is really notad remin the disenssion, 
It only comes in after he has carried his legal, 
position to its logical consequence against a 
wrong-doer, and serves to soothsa mind disgoncert,/ 
ed by the notion that a person whois not himself. 
the complete owner should be entitled to receive, 
back the full value of the chattel converted or de. 
stroyed. There isno inconsistency betiveen the two 
positions.: the one is the complement, of ' the other, 
As between bailee and stranger possession, gives 
title that is, not a limited interest but absolute andi 
complete ownership, and he is’ entitled’ to receive 
back a csmplete equivalent for the -whole loss or. 
deterioration of the thing itself. - As- between bailor 
and bailee the real interest of each. must be inquir- 
ed into, and asthe baileehas to account for the 
thing bailed, sohe must account for that which , has. 


r 


become -its equivalent: and now represents it. Whati 
he has .received: above his own interest -he hast 
received to, the. uée of his bailor.” : 

This decision was approved by their) 


Lordships ofthe Privy Council in Hastern 
Construction Co., Ltd. v. National Trust Co.,. 
Lid. (6), at p. 2107: see also a discussion on. 
this point in Halsbury's Laws of England, 
Edn, 2, Vol. I, p. 776, para. 1268,. Clerk. 
and ‘Lindsell Law of Torts, Edn. 8, p. 253, 
and S, Ramaswamy- Iyers Law of Torts,. 
p. 159. In India the principle underlying 
this decision has received statutory recog~ 
nition ins. 180, Contract Act, where it is 
laid down that : 
“Tf a third person wrongfully deprives the bailees, 
of the use or, poesession of the goods hailed and 
does‘them any-injury, the bailes is entitled ‘to uss 
such.remedies as the ownsr might have -usad in the. 
like case ifno bailment had been made. and either. 
ths bailor or tha bailee may bring’ a suit against a, 
third person for such deprivation or injury; a ~ 
In s. 181 itis furtherenacted that : ; 
“Whatever isobtained by way of relief or com< 
pensation in any such suitshall as between tha’! 


(6) 1911) A O 197; 83 LJ P C 122; 110 L T 321, 
. * Page of 1902 P—[Ed:] : Poa te 
` { Page of (1914) A O—-[ Bd], í 
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bailor andthe bailee be dealt -with according to 


their respective interests,” 

It is thus clearthat the plaintiff Bank 
has not only a locus standi to sue for re- 
covery of damages for the loss caused in 
respect of the entire quantity of cotton 
in dispute, but the true measure of da- 
mages isthe full value of the goods, as- 
sessed according tothe market rate pre- 
vailing atthe time of the attachment. 

The next question for consideration is 
whether the rate, at which damages have 
been calculated,by the lower Court, is cor- 
rect. It will be convenient to discuss this 
part of the case separately in regard ~ to 
the various’ kinds of cotton. 


(a) With regard to white pressed and 
baled cotton the plaintiff claimed, and the 
lower Court allowed, Rs. 24 per maund 
as the rate prevailing on December 20, 
1929, which was the date of the attachment. 
The evidence on the record, however, 
shows that this wasthe rate of a special 
quality of colton, described as ‘T. Valez- 
Archy’ (in Exhibit P. W. 2-1) which is 
an extract from the books of P. W. No. 2, 
Behari Lal. But there is nothing on the 
record 1oindicate that the cotton in ques- 
tion was ofthis quality. It appears from 
Ex. P. W. 2-1 that there were other 
qualities of cotton which were sold at 
Rs. 28 and Rs, 27-8-0 per maund, at Kara- 
ehi, and itiscommon ground between the 
parties that the Karachi rate is higher 
than the rate at Sargodha by Rs. 4-12-0 per 
maund. Inthe absence of any evidence 
as to the exact quality of the cotton in 
question there seems no reason why the 
plaintif Bank should be allowed a rate 
higher than the lowest prevailing in the 
market. This was Rs, 27-80 -at Karachi, 
and, therefore, Rs. 22-12-0 at Sargodha. The 
lower Court has thus allowed Rs. 1-4-0 per 
maund in excess of the proper market 
rate of white pressed and baled cotton, 
Admittedly the weight of this cotton was 
649 maunds. The plaintiff, therefore, has 
been allowed Rs. 811 in excess on this 
account andthe decretal amount must be 
reduced accordingly. 

(b) The second-item is of 29 bales of 
yellow cotton weighing 121 maunds and 
10 seers. The plaintiff alleged and the lower 
Court found, that the market rate of this 
kind of cotton on the date of attachment 
was Rs. llper maund. At the auction con- 
ducted by the Official Receiver these bales 
were sold at Rs. 5 per maund and fetched 
Rs. 608-10-9 only. The lower Court accord- 
ingly allowed the plaintiff Rs. 725 as da- 
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mages on this account. There is, how- 
ever, no satisfacitery evidence on the re- 
cord that the market rate of yellow pres- 
sed and baled cotton onor about December 
20, 1929, was Rs. 11 or ‘thereabouts. Mr. 
Bedri Das admitted that his client had not 
led any evidence directly bearing on this 
point. He relied upon therale mentioned . 
in the “Daily return” for December 20, 1929, 
submitted by the godown-keeper to the 
Head Office of the Bank showing the stock 
in hand on that date and its value. There 
is, however, no evidence that the rate 
given by the godown-keeper represented 
the actual market rate of this type of 
cotton at Sargodha on that date. It must, 
therefore, be held that the plaintiff has 
failed to establish any damages under this 
head, and that the sum of Rs. 725 has been 
erroneously allowed by the lower Court, 

` (c) The third item is of 49 maunds and 22 
seers of loose cotton which was found in 
32 boras. The plaintiff alleged’ that the 
market value of this cotton was Rs: 393-6-3, 
calculated at Rs. 8 per maund, which, - it 
was alleged, was the ‘rate prevailing on, 
December 20, 1929. At the auctio-Lale 
these boras fetched Rs.126 in all. The 
plaintiff accordingly claimed the, balance, 
Rs. 270-6-3 and the lower Court, has allowed’ 
this sum. There is, however, rota scintilla of 
evidence on .the record to show that Rs. 8 
per maund was the market rate of this kind 
of cotton at Sargodha on the date of the at- 
tachment and this isfrankly conceded by 
Mr. Badri Das. I would accordingly dis- 
allow Rs. 270-6-3 which has been wrongly 
decreed under this head. 

The trial Judge has allowed the plaintiff 
Bank the sum of Rs. 1,438 as interest on 
the amount of damages as assessed by him 
calculated at 82 per cent. per annum with 
monthly rests from the dateof attachment 
to the date of the institution of the suit, 
In my opinion this sum also was erroneously 
allowed. Itis settled law that inthe ab- 
sence of special circumstances interest 
carnot be allowed on unliquidated damages. 
No special circumstances have been shown 
to exist in the present case, which would 
justify a departure from this well-established 
rule. I would accordingly disallow this sum 
of Rs. 1,438. Lastly. there is ihe item of 
Rs. 75 which the Bank had paid to the 
Insurance Co. as premium for re-insuring 
the goods on their removal from the 
“Ganesh Cotton Factory” to “Jawahar Mal- 
Tara Chand’s Factory.” This, however, 
had been done long before the date of the 
attachment. As stated already, the measure 
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of damages isthe difference between the 
market rate and the price realised at the 
auction. This being so, there was no justi- 
fication whatever for making the coutes‘ing 
defendant Jawahar Mal pay the plaintiff 
the additional sum of Rs. 75. Therefore 
this item also must be held to have been 
wrongly allowed.- The total of the items 
held: tohave been wrongly decreed by the 
lower, Court” is as follows :- 
Rs. A. P. 

Cee ‘allowed as damages on 619° 
| maunds of white Pressed and baled 

cotton Bil 
Ditto on 121 maunds10 seers of: yel- 

low pressed and baled cotton 
Ditto on loose c cotton in boras 
Interest 
Insurance-fee 


do 

~ 

© 
cooo o 
cowo o 


=, 15 
- Total ' Rs. 3,319 6 


Deluca this sum from. Rs. 12,711-10-3, 
decreed, by the lower Court, the plaintiff is 
enlitled to. decree for Rs. '9399-4-0. The 
result, therefore, is that, Civil Appeal No. 
1786 of 1932. is. accepted io this extent : that 
‘in lieuw of the decree passed by the lower 
Court.a decree should be passed in favour 
of the..-plaintiff Bank for Rs. .9,392-4-0 
against Jawahar Mal, defendant No. 1 
with: proportionate costs in the trial Court, 
and: I would order accordingly. Having 
regard toall the circumstances, I would 
leave the parties 10 bear their own costs of 
this appeal in this Court. 

Dalip Singh, J.—I agree. 

D, _ Order accordingly. 











RANGOON HIGH. COURT 
Criminal Appeal No. 946 of 1936 
: August 11, 1936 
RoBERTS,: O. Ji, :AND DUNKLEY, J.: 
NGA KWE (a) LA SAT—APPELLANT 
; . „versus . 

| EMPEROR—Orrosira Party. 

; Criminal .trial—Defence—Defence of ungovernable 
fury in murder case—Proof that it amounted to in- 
sanity—Necessity of. 

There is no rule of law’ which enables a person to 
‘set up a defence of ungovernable fury unless ‘that 
defence is proved affirmatively to amount to a des 
fence of insanity so that the accused either did not 
know what he was doing or did not know that what 
he was doing was wrong. 

. Or, A. from an order of the Sessions 
Judge, Pegu, dated July 21, 1936. 
Mr. Po Aye, for the Appellant. 
Mr. Ba:Han, for the Crown.’ 
- Roberts, ©. J—In this appeal the ap- 
pellant Nea Kwe appeals against the sen- 
tence of death passed upon him bythe 
learned Sessions Judge of Pegu who con- 
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visted the accused on July 21. last, of. the 
murder of his sister-in-law. Ma ‘Aye | and 
of other offences of attempted” murder 
against her two younger sisters. . The facts . 
are simple and are not in dispute, The 
appellant, who is 20 years of age, accord- 
ing to his own story, was married to’ one 
Ma Kwe Tin, and his wife was about to 
be confined. The appellant was desirous 
that the confinement should take place at 
the house of his. parents, but the wife was 
wishing to go to her own parents, and ac- 
cording to Ma Kwe ‘Tin’s story the appel- 
lant then threatened to cut, her with a da. 
On the same day in the afternoon the ap- 
pellant seems to have run amock witha da 
in his own house. He chased his wife round 
and roundthe room but she fortunately 
escaped. Her younger sister Ma Aye, who 
came into the hut shouted that the appel- 
lant was chasing his wife. He next had 
his attention drawn to her. She ran with 
a baby -in her arms, but was brought down’ 
by a savage. blow, which the “doctor says 
must have caused death in a very few mo- 
ments, and three other blows were cut at 
her. ‘The baby also had four blows with 
ihe da, and ‘another sister , was injured 
severely by further cuts and was in hospital 
for seven weeks. None of these young 
children can be said-to have given any 
provocation to.the appellant so far as can 
be ascertained from the evidence. 

The appellant's story at first was a com- 
plete denial, and he stuck to this story at 
the Sessions Court, but the evidence against 
him was over whelming. In his grounds of 
‘appeal he now admits the truth of the al- 
legations, but in substance puts forward 
two defences which he says should lead the 
Court to pass the lesser sentence upon him. 
One is that he was provoked by his wife 
who openly defied him by refusing to go 
to his parents’ house and that atter her 
defiance the three sisters arrived and joined 
with het in abusing him. There is no kind 
of evidence to support this suggestion, 
and the witnesses in the Sessions Court were 
not cross-examined about it, and it seems 
apparent that it must. be regarded: as in the 
nature .of an after-thought. The second 
ground upon which the appellant asks us 


-to inlervene is that he is only in his 20th 


year, and that he became entirely mad and 
so upset that he was not accountable for 
his actions.” There seems to be some doubt 
whether he is 19 or 20 years of age, but this 
matter alone in view of all the circum: 


stances will not affect the decision of the 
“Court, 


‘There is norule of law which en- 
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ables a person to setup a defence of un- 
Zovernable fury unless that-defence is 
proved affirmatively to amount to a defence 
of insanity ‘so that the accused either did 
not know what he was doing or did not 
know that what he was doing was wrong: 
No evidence was called for a defence of 
insanity, andif there be anything in the 
suggestion of the appellant that heis nos 
of right mind, no doubt the medical 
authorities at the:prison where he is con- 

. fined will be able to’make the necessary 
Yecommendation. The case is a pitiable 
“oné, for the appellant is‘a young man on 
fhe threshold of lifo and seems to have 
behaved in an utterly unaccountable fashion 
by running amock, but iten be no part 
of our duty to suspend the lawin his favour, 
4nd whilst this case may be reviewed Dy 
other authorities, we feel we have no option 
but to confirm the sentence of death whick 
- has been passed. 
i Dunkley, J—I agree that this appeal 
iust be dismissed and the sentence of 
death confirmed. This is one of the most 
brutal murders that has came before me 
in the course of my experience. The appel- 
lant cut down witha da three young girls. 
He killed one, aged 13, and severely in- 
jured the two others, aged five years and 
ons year, respectively. Neither of these 
young girls had given him the slightest 
cause for offence. He hada dispute with 
his wife, which dispute even in relation to 
his wife would not amount to more than 
slight provocation; and -he chased her with 
‘a da. These: three-young ‘girls happened 
to come in his path and they were’.cut 
down. Apparently the sole’ reason for this 
ferocious act was that they are the sisters of 
his wife, with whom he was enraged at 
the time.: In my ‘opinion, sentence: -of 
‘death was richly deserved in this case. 
“oN Appeal dismissed. 


SIND JUDICIAL.COMMISSIONER'S  . 
“>. GOURT 


« » Criminal Reference No. 154 of 1936 
` . August 4, 1936 
Davis, J.C; and Muara, A. J.C. 
EMPEROR—Prosrcurtog 

4 VZTSUS 
BHAGWANDAS LALCHAND—Responpent 
© Criminal trial — Compensation — Fine imposed 
on two persons and compensation awarded to third 
“person—Only one paying fine—Held, that compensa- 
tion shouldbe paid in full if fine is sufficient. . 

Where two persons and B were gentenced to 
-fines of Rs. 30 and 80, respectively, and it was directed, 
that out of the fine, if recovered, Rs. 40 was to be 
paid tooneC, nu? one -of the accused paid his fine 

ade re cna 


` a 


of Rs. 80 while thy other went to jail; - 


» 
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Idd, that C must get compansatioa in full when 
suchamount was available in the recovery of the fine. 
Mr. C. M. Lobo, for the Crown. 

- Davis, J.G.—In this case two tonga 
drivers, Dipo and Hussainbux.y were con- 
Victed by the Special Magistrate of Sukkur. 
Dipo was convicted under s. 279, Indian 
Penal Code and sentenced to pay a-fine of 
Rs, 30 and Hussainbux was convicted 
undzr ss. 279,337. and 429, Indian Penal 
Cod, and sentenced to pay afine of Rs. 60. 
The learned Magistrate directed that owt 
of tLe fine, if recovered, “Rs. 40: -be paid as 
cómeñsation . 10 - the, defence.. witness, 
Bhazwandas,.the owner of the injured 
hors2 and tonga driven by. the . accused 
Dipc in consideration cf the expense Ke has 
beer put toin maintaining the horse in ‘thé 
veterinary. hospital and of the damage to his 
tongs. Dipo,-accused, did not pay the fine and 
‘wen’ to prison. Ilussainbux paid the fine 
‘of Rs. 80 and when Bhagwandas applied to 
the learned Magistrate for his compensation 
in accordance with the terms of his order, 
the learned Magistrate took the view that 
as Es, 110 was to bo recovered in all out of 
‘which Bhagwandas was to geb Rs. 40 and 
‘as Rs. 50 -only had been recovered, Bhag- 
avandas was entitled to Rs. 10 and the 
balance of the fine Rs. 70 was to be cre- 
‘ditec to the Government. The learned 
‘Sessions Judge has referred this case to us 
recommending that we’ should set aside the 
order of the learned Magistrate refusing to 
pay Bhagwandas .his Rs. 40 compensation, 
for Bhagwandas is entitled to his compen- 
sation from the fine recovered as a whole, 
whetner it be recovered from Hussainbux 
or from Dipo. We think the learned Ses- 
sionsJudge is right. It cannot be that in 
this case thelearned Magistrate was of the 
opinion that Bhagwandas should be com- 
pensited.-only from the fine recovered 
from Dipo asit was Dipo who had injured 
his horseard damaged his tonga, because 
“Dipo was fined Rs. 30 while Bhagwandas 
‘was awarded compensation of Rs, 40. We 
:think the only reasonable construction on 
the order passed by the learned Magistrate 
“is thet, of the fine, if recovered, whether it 
be. from Hussainbux or. from. Dipo, Bhag- 
“wancas should be paid his compensation 
-first and the balance of the fine should be 
crediied to the Government. We, therefore, 
modiy the order of the learned Magistrate 
by drecting that Rs. 40 ofthe fine recover- 
ed from Hussainbux be paid to Bhagwandas. 


Orde- accordingly. 
Neo. Order modified, 
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. damages—Limitation—Suit filed more 
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CALCUTTA HIGH COURT 
‘Civil. Appeal No. 1922 of 1934 
June 22, 1936 - 
M. O. Guosez, J- 
JAQUES. AnD oraers—DerenpaNts 
— APPELLANTS 
VETSUS , 
NARENDRA LAU DAS - PLAINTIFF 
— RESPONDENT 
Limitation Act (IX of 1908), Sch. I, Art. 2— 
Police Oficer causing hurt when acting bona fide in 


what they understood to be their duty—Suit for 
i than three 
months after injury was received—Whether barred, 

Article 2, Limitation Act, isthe proper Article 
to apply when a public olfiner is acting bona fide 
in pursuance of his authority and a suit is institut- 
ed for damages. But Art. 2 will not protect .a 
public officer who has acted mala fide under colour 


_- of his office. 


Where Police Officers exceed their lawful autho- 
rity and caused -hurt when they were acting bona 


fide in exercise of what they understood to be their | 


duty under s. 144, Criminal Procedure Code: 

Held, that if the act complained of was believed to 
be actually authorised by law, then no question'of 
limitation, would arise, as in that case the action 
itself would not be maintainable. 
public officer acted bona fide in the exercise of his 
Jawful authority but heedlessly exceeded his autho- 


Tity, that a suit would lie and the limitation pre- 


. scribed by Art. 2 would apply. When the suit is 


i 


brought more than three months after the injury 


-was received by the plaintiff, his claim is barred by 
> limitation. i : 


C. A. from the appellate’ decree of the 
ae Sub-Judge, Sylhet, dated August 
4, 1934. a 

Messrs. S. M. Bose, S. M. Akram and 
Bijan Kumar’ Mukherji, for the Appel- 
lants. J é 

Messrs. Paresh Lal Shome and Priya 


` Nath ‘Dutta, for the Respondent. 


` defendants-in’ a “suit for damages. 


Judgment.—This is : an appeal by the 
The 
plaintiff isaman of Habigunj. - Defendant 
No. 1 was the “Assistant “Superintendent -of 


_ Police of Sylhet. Defendant No: 2 was the 


Deputy Superintendent of ‘Police: at -Habi- 
gunj. Defendant No. 3- was’the Sub-Ins- 
pector in -charge of Habigunj Police 
Station. - 

The plaintiff's case -is -that- from April 
1930 peaceful and'well-regulated processions 
and meetings were held-in-Habigunj Sub- 
Division according’ to the- programme of 
the Indian National Congress, that on June 
18, 1930, the Sub-Divisional: Magistrate of 
Habigunj without-‘any. justification ‘issued 
an order under s. 144, Criminal -Proeedure 
Code prohibiting--such meetings -and pro» 
cessions, that the people of -Habigunj - con- 
sidered the order to be illegal and unjusli- 
fiable and were ‘determined ‘to disobey-the 


“game. Accordingly at 8-30 P. m. on July 


` 190-~67 & 68 l 
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- 1, 1930, nine civil resisters called Satya- 
grahis started in procession through the 
principal street of Habigunj town followed 
-by a motor lorry-in which there were three 
men including the pla‘ntiff with red cross 
- badges, on their dress. They meant to 
render first-aid to the Satyagrahis who 
-might be wounded.or injured by the Police, 
that the civil and military.Police under the 
instructions of the three defendants assault- 
ed the nine Satyagrahis and then ad- 
vanced towards the lorry in which the -plain- 
tiff and two other ‘members of the ambul- 
ance were and without justification assault- 
ed the plaintiff. Defendant No. 3 struck 
him a blow and other constables assaulted 
him with the result that he fell down un- 
conscious, his left elbow joint was dislocated 
and ithas been permanently injured.-The 

plaintiff claimed damages of’ Rs. 509. : 
The defence was that the‘ Sub-Divisional 
Magistrate was -justified | in issuing’ the 
order under s. 144 having’ regard to ‘the 
intense - excitement of the, people. during. the 
period of..propagands of the: Civil Dis- . 
obedience Movement .by meetings and 
processions and that the procession òf the 
Satyagrahis together with "the so-called 
ambulance’ lorry carrying the plaintiff and 
` others and the people ‘following the lorry 
‘formed one andthe same assembly ;in 
~ violation of the order under s. 144, Criminal 
` Procedure Code and ‘that defendant No.: 1 
judging the assembly to be an unlawful 
-assembly inexercise of the authority vested 
“in him under s. 7127, Oriminal ‘Protedure 
‘Code, commanded the assembly to disperse ` 
and when hiscommand was'disobeyed, he 
ordered his constables to disperse the assem... 
- bly by force; that thelorry men had.no legal’ 
~tight to make use ofthe red cross and that 
“only minimum force was used in dispers- 


“ing the crowd; that defendant No, 1 had 


` ordered the Policemen that no blows would 
` be struck above ‘the waist and that, when 
“the men in the lorry refused to disperse 
-the Policemen only struck the side, of the 
` lorry and ‘there was a scramble ‘amongst 
the occupants who jumped cff and fell one 
-upon another but that the deferidants-were 
not aware of any injury received by -the 
plaintiff. ~The trial Court decreed the suit 
and the ‘decree . was affirmed in appeal. 
The learned Subordinate Judge in along 
. and careful judgment has found that. the 
“order of ‘the: Sub-Divisional Magistrate 
-under s., 144; Criminal Procedure Code, was 
invalid and illegal. He found that from 
January. 1930, there was. a great agitation 
inthe whole of the Sub-Division and mects 
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ings and processions were organized 
throughout the Sub-Division. Civil Dis- 
obedience was launched -with the result 
thatthe people were excited to break ike 
salt laws and forest law, not to pay chowki- 
dary tax,to abandon schools and to burn 
foreign cloths. Lectures were delivered 
asking the people to go to jail and even to 
sacrifice their lives and that they should 
not be afraid of bloodshed that the Goverr- 
ment Officers were molested in various ways 
and on a certain day of a hartal the Magis- 
trates hada great difficulty in reaching 
their offices. The learned Subordinats 
Judge found that the Magistrate could rea- 
sonably be of opinion that the situation 
prevailing atthe time was sufficiently 
urgent to callfor an order under s. 144, 
Criminal Procedure Code, but that the 
order was invalid and illegal, inasmuch as 
it did not comply with the provisions of cl. 
(3), s. 144, Criminal Procedure Code, which 
runs as follows : 


“An order under this section may be directed to a 
particular individual or 
when frequenting or visiting a particular place.” 


The order of the Magistrate was to forbic 

the meetings and processions throughout 
‘the Sub-Division of Habigunj. The Court 
of Appeal below held that such a wide or- 
der was not contemplated by cl. (3), s. 144, 
Oriminal Procedure Code, which meant a 
particular place which the public would be 
asked not to visit. On the. question whether 
the nine volunteersand the four lorry men 
formed one and the same assembly, the 
‘learned Subordinate Judge held that their 
“common object was not the same. The 
object of the nine Satyagrahis was to defy 
the. Magistrate's order and the object of 
the red cross men including the plaintiff 
was notto defy the Magistrate's order but 
to give first aid to the nine Satyagrahis 
in case they were wounded by the Police. 
It is urged bythe learned Standing Coun- 
sel that the Court of Appeal below has not 
taken acorrect view. These men all came 
from the camp of the Civil Disobedience 
Movement. Nine of them dressed up as 
Satyagrahis who offered themselves to be 
injured by the Police and their friends, the 
plaintiff and others put on red cross badges 
on their dress and followed in a lorry to 
give them first aid when they were wound- 
ed by the Police. 

On a proper view, it is clear they formed 
one and the same assembly ; the front men 
were out to defy the ordérs of the Govern- 
ment and the men in the lorry were behind 
them to aid and abet them. They were 
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followed by a crowd of about 1,090 people. 
The lorry was at some distance behind the 
nine men who were marching ahead. But 
when in front of the local Treasury Office 
the Policemen stopped. the nine men, a large 
number of men gathered between them 
and the lorry. The Court of Appeal below 
has criticised the defendants because they 
took the aid of the armed Police. In this 
the Court committed an error. Actually 
defendant No.1 used only his fists and the 
constables used only lathis. No firearms 
were used. The order under s. 144 being 
found lo be illegal, the question is whether 


the defendants acted bora fide in the ex- 


ercise of their rights under ss. 127 and 128, 
Criminal Procedure Code in declaring the 
assembly unlawful and in commanding it 
to disperse. Considering the large number 
of men who were led by the persons who 
were openly defying the law, it cannot be 
said that the defendants who were in charge 
of the peace of the Sub-Division were 
wrong to hold thatthe assembly was un- 
lawful. 

Defendant No. 1 who was the Police 
Officer in charge wasright to declare the 
assembly to be unlawful under s. 127 and 
was right to direct his Policemen to dis- 
perse the assembly. The learned Subordi- 
nate Judge considers that the lorry men did 


_not disobey the order to disperse; when they 


were ordered todisperse the driver of the 
lorry tried to back but he was prevented 
by the Police. He tried to drive forward; 
from that also he was prevented by the 
Police. Then the Policemen beat on the 
sides of the lorry and struck at the occu- 
pants. The Court of Appeal below has held 
that in assaulting the occupants of the 
lorry the Police acted wrongly. It is urged 
by the learned Standing Counsel that the 
view taken by the Court of Appeal below is 
not correct. When the order was given for 
the assembly to disperse, apparently the 
greater number of the assembly quickly 
dispersed. The men dressed with red cross 
badges stayed in thelorry. It was clearly 
their duty to get down from the lorry but 
instead of doing that they kept their seats 
on the lorry and refused to move. In the 
circumstances it cannot be said that the 
Police exceeded their rights in striking the 
sides of the lorry and commanding the 
men to disperse. ; 

As to the actual injury which happened 
to the plaintiff it has been proved that his 
left elbow joint was dislocated. He says 
the he was struck on the left arm by the 


constables and by such injury his left arm 


fe, 


4 


puthority. If the act complaine 


1937 


was dislocated. He stated in evidence that 
defendant No. 3 struck him. That story 
has been disbelieved by the Court of Ap- 
peal below. It would appear from that that 
the plaintiff is nut a witness of truth. It 
appears that he got his arm broken either 
by a direct stroke orin falling down from 
the foothoard‘of the lorry after receiving a 
lathi blow. Inany case the Police who 
struckhim must be held responsible for 
the severe hurt which was caused and it 
cannot. be said that in causing the hurt to 
the plaintiff the Policemen were within 
their rights. The-plaintiff would, therefore, 
be entitled to damages if his claim be not 
barred by limitation. 

It is urged that the suit is barred by 
limitation and that the proper article to 
apply is Art. 2, Sch. I, Limitation Act. ‘That 
article applies to a suit for compensation for 
doing or for omitting to do an act alleged 
tobe in pursuance of any enactment in 
force for the time being in British India. 
The period of limitation is 90 days from the 
time when the act complained of takes 
place. Itis urged that here the plaintiff 
claimed compensation from the Police 
Officers for doing an injury to him which 
they did in the course of the dispersal of 
an unlawful assembly under the Criminal 
Procedure Code and, therefore, this is the 
proper article and as the suit, was not 
brought within 90 days the plaintiff cannot 
succeed. The Courts below have held that 
the article applicable is Art. 22 for com- 
pensation for any other injury to the per- 
son. The period of limitation is one year 
from the time the injury is committed. It is 
urged by the learned Standing Counsel 
that Art. 22 would apply in the case of tort 
against a private person or against a public 
officer acting mala fide. But when a public 
officer is acting bona fide in pursuance of 
the law and commits a tort, Art. 2 is the 


proper article to apply. That article which | 


lays down a.short period of 90 days for a 
suit is for the protection of public officers 
who have acted bona fide in the exercise 
of their duties. . oa 8 At: | 
It hasbeen held in many cases that Art. 
2 will not protect a public officer who has 
acted mala fide under colour of his office. 


In this case it is clear that the three de-. 


fendants acted bona fide in exercise of 
what they understood to be their duty under 
the Criminal Procedure Code. The injury 
that was caused to the plaintiff was done 
in the exercise of thatduty but in doing 
the injury they exceeded .their lawful 
d of is be- 


kd 


a 
p 


RADHIKA PRASAD SINGH v. BMPEROR (PATA) 


* 


581 


lieved to be actually authorised by law 
then no question of limitation would arise, 
as in that case the action itself would not 
be maintainable. It is when a public officer 
acted bona fide in the exercise of his lawful 
authority .but heedlessly exceeded his 
authority thenasuit would lie and the 
limitation prescribed by Art: 2 would apply. 
The present is sudh acase and asthe suit 
was brought more than three months after 
the injury was received by the plaintiff the 
plaintiff's claim is barred by liniitation. In 
the result the appeal is allowed and the 
plaintiff's suit is dismissed with costs in all 
the Courts. Leave to appeal under fe 15 ot 
the Letters Patent is refused: 
N. Appeal allowed. 





PATNA HIGH COURT 
Criminal Revision Petition No. 430 of 


1936 
September 9, 1936 i 


ROWLAND, J. 
RADHIKA PRASAD SINGH DEO— 


PETITIONER 
versus 
EMPEROR—Opposire Party ; 

Penal Code (Act XLV of 1860), ss. 467, 471—Forgery 
—Prosecution must prove forgery and intention of 
accusedto use documents knowing it to be forged— 
Civil Procedure Code (Act V of 1908), s. 100—Signature 
—Genuineness of signature is a question of fact. 

It is not sufficient for the prosecution to establish 
that the document is not a genuine document for the’ 
purpose of obtaining œ conviction under the ss. 467- 
471, Penal Code; it must be shown affirmatively that 
the accused either knew or had reason to believe that 
the document was forged. This matter of knowledge 
is one which may, in certain cases, follow necessarily 
as aninference froma finding of fact. : : 

A finding on a question as to genuineness of. & 
signature is a finding of fact. : 


Cr. Rev. P. from an order of the Sessions 
Judge of Manbhum, Singhbhum, Purulia, 


„dated July 27, 1936, affirming that of the 


Sub-Divisional Magistrate of Singhbhum at 
Jamshedpur, dated June 6, 1936. : 

Messrs. Manohar Lal and S. M. Gupta, for 
the Petitioner. 

Mr. K. K. Banarji, for the Crown. | 

Order.—The petitioner has been convict- 
ed and sentenced tosix months’ rigorous 
imprisonment and a fine of Rs. 1,000 for an 
alleged’ offence under s. 467 read with 
s. 471 of the Indian Penal Code, that 
is to say, using as genuine a forged docu- 
ment 

The document in question purports to 
be a sanad granted by the late Raja of 
Dhalbhum, Raja Satrughan Dhaval Deo, 
giving a lease of village Nutangarh to ong 
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of his wives by way of -khorpush. The 
accused does not derive any benefit from 
thé document. He is himself a daughter's 
son of the late Raja but by another wife. 
The document was produced before an 
Assistant Settlement Officer in the course 
‘of Revisional Survey and Settlement prc- 
„ceedings on April 2, 1935, by the petitioner 
as agent for the Rani, his slep-grand- 

. mother. The agent of the present Raja 
forthwith challenged the document as not 
genuine, and the Assistant Settlement 
Officer looking at it found that the ap- 
pearance of the ink in which the signature 
of the Raja was written was fresh and he 
noticed that when he placed his hand wet 
with perspiration on the signature the ink 
ran. ‘This caused him to doubt whether the 
signature was genuine. 

After an enquiry the Settlement Officer 
presented a complaint under s. 476 against 


the Rani on behalf of whom the alleged ` 


grant was filed and against the petitioner 
who had actually filed it. The Assistant 
Settlement Officer on the day on which the 
document was presented and challenged, 
had taken the . signature of the petitioner 
òn the document itself in token of his 
filing it and also an acknowledgment from 
.him in Bengali that he had filed it as a 
genuine document. A , ; 
_,, The case coming for trial, the accused 
“has been.convicted and his convictton has 
been upheld bythe Sessions Judge mainly 
-on the Opinion of a hand writing expert 
called on behalf of the Government whose 
reasons for holding that the signature was 
anota genuine signature of the late Raja 
were considered superior to the reasons 
given by an unofficial expert called by the 
defence in support of the view that the 
Signature was in the handwriting of the 
_, date Raja. These opinions of experts are, 
` of course, relevant under s. 45 of the Indien 
Evidence Act; but the Sessions Judge 
hardly seems to have noticed that under 
8.47 of the opinions are equally relevant 
of persons acquainted with the handwriting 
of aperson whom a disputed document 
is supposed to be written or signed. There 
are, in fact, onthe record the depositions 
ofa number of witnesses who have been 
in the service of the estate for a good 
‘many years who know the Raja's hand- 
_writing and whose opinion as to the gen- 
uineness of this document was certainly 
relevant. Adhar Chandra Sen (P. W. No.5) 
was head clerk of the Court of Wards. 
e proves a number of signatures.to be in 
jhe handwriting of the Raja, but he can- 
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not offer an opinion as to whether tke 
disputed signature was his. Annada 


Przsad Ghose was am-mukhtar of the late 
Ra.a. Heexpressed his inability to say 
whziher the disputed signature 1s that of 
the Raja. Only one witness Har Narayan 
Da: has definitely expressed an opinion that - 
the signature in the disputed document 
docs not lock like the signature of the Raja, 
anu thisis a man who was once in the. 
service of the kaja but has left it. One 
witness Ganeswar Missir (P. W. No. 15) is 
of »pinion that the signature on the disput- 
ed document resembles the Raja's signa- 
tur>, All this evidence has not been con- 
sidared by the Sessions Judge. 

I was asked to review the finding of the 
Cotrts below; accepting the prosecution 
views thatthe signature on Ex. 3 is not 
gecuine. This [am not prepared to co. 
The finding was a finding of fact, and if 
the Sessions Judge had considered this 
evidence it might very well be that the 
opinions or the hesitations of these gentle- 
mer in the witness-box would not have 
shazen bis confidence in the correctness 
of she opinion of the Government haud- 
wriding expert. Ithink it proper, therefore, 
to accept the finding that the signature 
alleged to be the Rajas is not in fact 
genine. 

Bat itis not sufficient for the prosecuticn 
to tablish that the document was not a 
gennine document for the purpose o1 obtain- 
ing’a conviction under the section charged; 
it must be shown affirmatively that the 
accased either knew or had reason to 
bel=ve that the document was forged. 
Nov this matter of knowledge is one which 
mayin certain cases follow necessarily as 
an inference from a finding of fact; for 
ins ance, if a person has signed a document 
as m attesting witness and it is found 
tha; the document is a forgery, it is 
diffcult for that person to plead ignorance 
of te circumstances in which the docu- 
ment came into existence. He has put 
himself into a position in which he pur- 
pors to have direct knowledge of the 
gernineness of the document. Tnat is not 
the position we have here. It-is the duty 
of she prosecution in the present case to 
exc.ude the possibility. of the accused 
having actedin good faith. Tue prosecu- 
tioc must negative the possibiliiy of the 
docament having been prepared behind 
thie accused's back and without his know- 
ledge and of his having been imposed upon 
and led to believe that it was genuine and 
to le it as such in good faith. Thig 
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aspect of “the case is dealt with very 
summarily by the’ first. Court, which 
says:— ; i 


"The plea that Radhika Prasad Singh Deo had no 
reason to believe that it wasa forgery, will not 
hold water for a moment. He is expected to know 
the signature of his own grandfather. There can 
be no doubt that he filed it knowing that it was a 
forgery”, : 

Now the document purports to date from 
about 1909 in which year the age of the 
accused was about eight years and the 
Raja died in 1916 when the age of the 
accused was about fifteen years. It is a 
pure assumption to say that the accused 
must have known his grandfather’s sig- 
nature so well as to be incapable of being 
imposed upon sixteen or eighteen years 
later. ; 

“In the Appellate Court the Sessions Judge 
thought that a plea of good faith ‘might 
have succeeded if the appellant had done 
nothing but present the document. But 
that by signing the document and giving 
an acknowledgment that he has filed it as 


a genuine document he had “associated 


himself with those whə were putting for- 
ward the document as genuine”. This, it 
seems tome, begs the whole question. If 
the accused had been imposed upon, it is 
but natural that he should, without hesita- 
tion, sign the paper and another paper 
acknowledging that the document 
filed by him asa genuine document which 
he thought it was. The grounds for hold- 
ing that this could not be the case are 
, speculative. he, ‘ 
I may now refer to the evidence of those 


‘ prosecution witnesses whom I have mention-. 


ed above who were unable to give a 
definite opinion as to the-handwriting onthe 
document or who thought that it resembled 
the writing of the Raja. 
.who were examined for the prosecution were 
not declared hostile and if they could be 
deceived or could be in doubt ata time 
when controversy had gone on for many 
months and the whole question of the 
genuineness of the document lad been 
agitated, then it is far from incredible 
that the accused might ‘have been acting 
in good faith in believing the document 


to be genuine and using it as such. Tam 


unable to distinguish the case in Ranchhod- 
das Nagardas, In the matter of (1) in which 
it was held that a Pleader or agent-who 
presented a suspicious document to the 
Court was not liable to be 
unless it could be shown that‘he had been 
a party, to the concoction of the document 


-(1) 22 B 317, 
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and had knowledge that it was concocted 
and: the'mere fact that his suspicions might- 
have been aroused by ‘the appearance of. 
the document was not prima’ facie, evi- 
dence that he,knew, or had reason to 
believe, the dochment to be forged. This 
being 80, Iam of opinion that there was 
no material to support the finding that the 
Petitioner used] this document fraudulently 
or dishonestly |with knowledge or reason 
to believe it to be a forged document. | 

The application is allowed, the conviction 
is set aside, and the fine, if paid, will be re- 
funded. pee ae 

D. Application allowed. 





ALLAHABAD HIGH COURT. 
Second Oivil Appeal No. 666 of 1934 
i September 15, 1936 . 
COLLISTER, J. 
Firm PURAN LAL-RAM LAL— 
INTIFF—ÅPPELLANT 


versus E 
Firm DAMODAR DAS-PARMANAND— 

DEFENDANT—RESPONDENT 

Provincial Small Cause Courts Act (IX of 1887), 

Sch. II, Art. 31--Suit for accounts—Suit when for 

accounts, stated—Suit by one firm against another 

for recovery of sum of money being price of goods 

supplied—No previous dealings—No credit and debit 
entries—Suit, if ay of small cause nature. 





The question whether the suit for: the recovery 
of a specific sum! is a “suit for an account” within 
the meaning of Art. 31, Sch. II, Small Cause Courts. 
Act, depends upon the nature of the investigation- 
which is required in order to afford relief to the- 
plaintiff, ifin order to grant relief to the plaintiff 
it is necessary to take accounts, the suit will be 
one for an account within the meaning of Art. 31. 

A firm sued another firm for recovery of sum of 
money being the price of goods supplied, There 
had been no previous dealings between the firms and 
thus there were no credit and debit entries in their 
accounts which iad to be mutually adjusted against 
each other: | i : is i 

Held, that it was not a suit for account within 
the meaning ofjArt, 31, Sch. II, Provincial Small 
Cause Courts Act, and no second appeal lay when 
the subject-matter of suit did not exceed Rs. 500. 
Mariappa Nadan v. Arunachalam Chetty (1), Hans 
Raj v. Ratni (2), Indar Mal v. Baldeo Das Parbhu 
Dial (3) and Malaya Pillai Nadan v. Venganam Chet- 
ty (4), relied on K ` 
/ 5. C. A. from the decision of the Sub- 
Judge, Jhansi, dated February 1, 1934. -` 

Mr. Harnanidan Prasad, for the Appel- 
lant. ; 
Mr, Damodar Das, for the Respondent. 

Judgment!—A preliminary objection 
is taken by learned~Counsel for the de- 
fendant-respondent that no second appeal 
lies inasmuch as the suit was of the nature 
cognizable by Courts of Small Causes and 








oe 


. plaintiff-firm sent 
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the value of the subject-matter did not 
exceed Rs. 500. The plea rests upon 
s 102, Civil Procedure Code. Learned 
Counsel for the plaintiff-appellant, on the 
other hand, contends that it was a suit 
fcr an account within the meaning of 
Art. 31, Sch. II, Provincial Small Cause 
Courts Act. The plaintiff-firm alleged that 
at the request of the defendant firm, 
expressed in a letter, dated November 15, 
1930, it sent on November17, 1936, 56 
maunds and 174 seers of gur, the price of 
which was Rs. 3/1-6-9, from Tilhar in 
ihe Shahjahanpur District to the defendant- 
firm at Lalitpur. In spite of the demands 
the defendant-firm did not pay the price 
of the gur, and accordingly the plain- 


tiff-firm claimed asum of Rs. 347-80 be- ` 


ing the price of the gur purchased by it, 
plus interest, plus a sum cf Rs. 5 which 
was spent in sending aman to Lalitpur to 
demand payment. 

The defendant-firm alleged that by a 
letter, dated September 13, 1939, the 
in the rate of gur at 
Tilhor and thatthe defendant-firm there- 
upon ordered-51 maunds to be supplied 
immediately. It was not, however, until 
November 24, 1930, ihat the Railway 
Receipt arrived and the goods themselves 
were not received ‘until November 29. 
The quantity actually supplied was 52 
maunds 14 seers and not 56 maunds 174 
seers as alleged by the plaintiff-firm ; 
and the gur was of inferior quality. There- 
upon a number of letters were exchanged 
between the plaintiff-firm and the defen- 
dant-firm, and ultimately the defendant- 
firm kept the gur on behalf of the 
plaintifi-firm. Subsequently, under instruc- 
tions from the plaintiff-firm the gur was 
sold. Thereafter the Manager of the 
plaintiff-firm came to Lalitpur and was 
paid Rs. 213, being the price of the gur 
after deducting incidental charges, and the 
account was thus adjusted. 

The question whether the suit for the 
recovery of a specific sum is a “suit for 
an account” within the meaning of Art. 31, 
Sch. II, Small Cause Courts Act, will de- 
pend upon the nature of the investigation 
which is required in order to afford relief 
to the plaintiff; if in order to grant 
relief to the plaintiff it is necessary to take 
accounts, the suit will be one for an 
account within the meaning of Art. 31: 
vide Mariappa Nadan v. Arunachalam 
Chetty, 33 Ind. Cas. 16 (1). In the present 


(1) 33 Ind, Cas. 16; A I R 1917 Mad. 476; 3 L W 143; 
(1916) 1M W WN 169, 
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case it is not suggested that there had 
ever been any previous dealings between 
the plaintifi-firm and the defendant-firm, 
and this there were no credit and debit 
entries in the accounts of the parties 
which had to be mutually adjusted against 
each other. In Hans Raj v. Ratni (2), the 
plaintiff had sued as widow of a deceased 
Brahman priest to recover from the de- 
fendant certain books containing lists of 
the clients of her late husband and alsoa 
sum of Rs. 60 on the allegation that the 
defendant had been entrusted with the 
books and had realized the money as her 
agent forthe purpose of carrying on the 
business of her deceased husband, and, 
contrary io the terms of the agency, had 
not handed over to her the money which 
he bad obtained from the clients. It was 
held that this was a suit of the nature 
cognizable by a Court of Small Causes 
within the meaning of s. 586 of the Civil 
Procedure Code. At p. 202* the learned: 
Judges observed . 

“The mere fact that accounts may have to be 
taken for the purpose of ascertaining the amount 


due to the plaintiff cannot give the suit the char- 
acter of a suit for an account.” 


In Indar Mal v. Batdeo Das-Parbhu Dial 
(3), it was held that a suit for the recovery 
of a sum of money tke precise amount of. 
which cannot be ascertained unless the 
accounts of the parties have been examined 
in asuit cognizable by a Court of Small 
Causes. Then there is the case in Malaya 
Pillai Nadan v. Venganam Chetty, 24 
Ind. Cas. 764 (4), in which a suit was 
brought against an agent for the value 
of goods received and not accounted for 
by him. The plaintiffs had sent some 
dried chillies to the defendant to be sold 
bv him as their agent; but the latter did 
not fully ‘account for the goods entrusted 
to him and was thereupon sued for the 
value of the goods not accounted for. 
The defendant, while admitting that he 
had sold a smaller quantity than was re- 
ceived by him, accounted for the difference 
by saying that there was a shortage on 
account of the chillies having dried up. 
Jt washeld by a learned Judge of the 
Madras High Court that the suit was not a 
suit for account and was, therefore, cogniz- 
able by the Small Cause Court. I am clearly ` 
of opinion that the present suit was not 


(2) 27 A 200; A W N 1904, 227. 
8) 12A L J 230; 23 Ind. Cas. 424; A I R 1914 All, 


08. 
A 24 Ind. Cas. 764; A IR 1914 Mad. 100; 1 L W 
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a suit for an account within the meaning 
of Art. 31, Sch. II, Small Cause Court's 
Act. It was, therefore, a suit of the nature 
cognizable by the Small Cause Court and 
consequently no second appeal lies to this 
Court. The objection is accordingly 
allowed and this appeal is dismissed with 
costs. Permission to file a Letters Patent 
Appeal is refused. | 

D. Appeal dismissed. 


pa 


MADRAS HIGH COURT. 
Second Civil Appeal No. 1093 of 1934 
May 1, 1936 
K. S. Menon, J. 

KOTIREDDI KATAREDDI—Pualntirr — 
APPELLANT 


versus 
KOONAM SIVARAMA REDDI— 
DerenpanT-- RESPONDENT. 

Transfer of Property Act (IV of 1882, as amended 
in 1929), s. 53-A—Whether applies to transfers before 
April 1,1930—Cause of action arising after that date, 
effect of, : 

Section 53-A of the Transfer of Property Act is not 
retrospective in effect and its provisions are not 
applicable to transfers of immovable property made 
after the date on which the said section came into 
force, The fact that the cause of action alleged 
arose after the section came into force does not 
make it applicable nor does the fact that the pleas 
were’ raised after such a date make it applicable. 
Kanji and Moolji Bros. v. Shanmugam Pillai (D, 
applied. 

8.0. A. against the decree of the Court 
of the Subordinate Judge of Nellore in 
A. S. No. 130 of 1934 (A. 8. No. 171 of 1933, 

` District Court of Nellore) preferred against 
the decree of the Court of the District 
Munsif of Kavaliin O. 8. No. 118 of 1931. 
i Mr. P. R. Ganapathy Iyer, for the Appel- 
ant. 

Mr. K. Kuppuswami, for the Respondent. 

Judgment.—The first contention in this 
appeal is that the defendant must be deem- 
ed to have admitted the title set up by 
the plaintif. Paragraph 4 of the statement 
is relied on for this purpose. No doubt, 
the defendant pleads a subsequent ex- 
change between him and the plaintiff to 
explain his possession, But in paras. 2 and 8 
it is specifically alleged that if the exchange 
set up by him is not accepted, the plaintiff 
has to prove his title to evict. Further in 
both the Courts below, it. was not even 
suggested that the defendant had admitted 
the plaintiffs title. -There is, therefore, no 
force in this contention. 

It is next urged that, though the ex- 
change under which the plaintiff is alleged 
to have obtained title to the property in 
dispute was in 1926, still as the trespass 
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by the defendant was on September 3, 
1930, that is, after the date on which 
s. 53-A of the Transfer of Property Act came - 
into forcé, namely, (April 1, 1930), the de- 
fendant is estopped from questioning the 
plaintiff's title and asserting his own. The 
exchange wasin 1926, and it was under 
an unregistered document (Ex. A). It may 
also be taken that the plaintiff was put 
in possession in pursuance thereof. It is 
this exchange deed coupled with the posses- 
sion given asa token of part performance 
that the plaintiff puts forward as his title. 
It is this title, according to the plaintiff, 
that the defendant is said to be estopped 
from disputing, by reason of s. 53-A of 
the Transfer of Property Act. The question 
is whether when the transfer relied on is 
prior to the date when s. 53-A came- into 
force, the provisions of that section are 
applicable. This question has been answer- 
ed inthe negative by a Divisional Bench 
of this Courl (the Chief Justice and 
Cornish, J.) in the case reported in Kanji 
and Moolji Bros. v. Shanmugam Pillai (1). 
It was held in that case that “s. 53-A is 
applicable only to transfers of immovable 
property made after April 1, 1930.” As 
5. 53-A is not retrospective in effect, its. 
provisions are not applicable to this case, 
as the transfer to be dealt with here was 
madein 1926. The fact that the cause of 
action alleged is after53-A came into force 
does not make it applicable, nor the fact 
that the plea is raised after such a date. 
This contention too, must, therefore, be 
overruled. . ; 

Asthe plaintiff did not prove a title to 
evict the defendant, the suit was rightly 
dismissed. 

The second appeal is, therefore, dismissed - 
with costs. _ 

(Leave to appeal applied for, is refused.) 

A. ppeal dismissed. 

(1) 63 M L J 587; 139 Ind. Oas. 870; (1932) M W N 
P w Rul. (1932) Mad. 805; 36 L W 626; A I R 1932 

aa. ' A 





CALCUTTA HIGH COURT 
Civil Suit No. 1707 of 1935 
. February 12, 1936 
LoRT-WILLIAMS, J. 
CALICO PRINTERS’ ASSOCIATION, Lrn. 
. PLAINTIFFS 
` versus 
D. N. MUKERJ EA—DEFENDANT : 
Evidence Act (I of 1872), ss. 101, 106, 114— 
Suit under s. 53 (2), Patents and Designs Act, for 
damages and injunction—Onus of proving knowledge 
of plaintiff's right—S. 106, if applies—Presumption 
under s. 114 — Plaintiff failing to substantiate 
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case- for: damages—Defendant giving undertaking not 
to infringe plaintiff's right—Duty of plaintiff to 
get undertaking embodied in judgment—Failure and 
consequent continuation of proceedings—Cost for 
subsequent proceeding—Cost. , 

In a suit under s.'53 (2), Patents and Designs 
Act, for damages and for injunction restraining the 
defendant from infringing the plaintiff's copyright 
in respect of certain designs, the burden of establish- 
ing. that the defendant had knowledge of the 
plaintiff's rights-in these registered designs, or that 
he had applied orcausedto be applied such de- 
‘signs to the articles which he had sold is on the 
plaintiff and s. 108, Evidence Act, has no applica- 
tion and nor dcesthe presumption under-s. 114, 
Evidence Act, arise in sucha case. [p. 521, col. 2.) 

And where in such a case the plaintiff is unable 
to. prove his claim for damages and the defendant 
gives-an unconditional undertaking to the „plaintif? 
and to the Court not to infringe the copyright, so 
long as- it subsists, the plaintiff: should ask for 
judgment. embodying the undertaking. If he fails 
to ask for relief at a time when he could have 
obtained it, and goes on with the suit, he ought not 
to get the costs incurred by so doing. | 

-Mr. B. N. Dutt Roy, for the Plaintiffs. 
_ Messrs’ S. Chaudhuri and D. R. Das, for 
the Defendant. | 

“Judgment.—This isa suit asking for a 
perpetual. injunction restraining the de- 
fendant, his servants and agent from im- 
porting, printing, offering and exposing 
for sale. and selling, or in any way dealing 
with cotton materials not. being those of 
the plaintiffs, with any or all the. designs 
printed thereon, and from otherwise in- 
fringing the copyrigLt of the plaintiffs’ 
designs and for an order. for inspection 
of the books of account and stock of the 
defendant, and ordering him to. deliver 
up'to the plaintiffs for destruction all the 
stocks in his possession of the infringing 
cotton materials, and for damages and 
costs. 

The plaintiffisin their plaint stated, inter 
alia, that they were the proprietors of 
three new and original designs relating to 


“ cotton goods which were duly registered ’ 


andthe copyright in them duly extended 
by the Controller of Patents, which copy- 
right- is. still in-existence. Further they alleg- 
ed that on August 27, 1935, it came to their 
knowledge that the defendant, with the 
knowledge that certain designs were imi- 
taticns of the plaintiffs’ designs, had im- 
ported into Oalcutta and stored and expos- 
ed for sale cotton materials manufactured 
in Japan not being the goods of the plaint- 
iffs or manufactured by them, with the 
plaintiffs’ designs on them or close imi- 
tations thereof,and that thereby the de- 
fendant had infringed the copyright of 
the plaintiffs. Further they charged the 
defendant with applying or causing to be 
applied thereto fraudulent or obvious imi- 
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tatis of the plaintiff's designs for the 
purpose of selling his goods, without obtain- 
ing any license or consent from the plaint- 
ifs. Further that he had knowingly ap- 
pliec or caused to be applied the said 


desizns or fraudulent or obvious imitations: 


ther: of to the goods imported by him with 
the cbject of defrauding the public into the 
helic? that they were purchasing the plaint- 
iffs’ zoods. 

The defendant by his written statement 
denid the originality or novelty of the 
desizns and stated that any such copyright, 
registration or protection obtained was 
invaid. He admitted selling certain cotton 
goocs manufactured in Japan with designs 
simiar to the plaintiffs’ designs, but he 
denizd that he sold the goods with the 
kaewledge that the designs were similar to 
or imitations of the plaintiffs’ designs or 
that he had imported such goods into 
Calentta, and he denied that hehad infring- 
ed tae plaintiffs’ copyright. 
denfd that for the purpose of sale or at all 
he had applied or caused to be applied to 
his cotton goods fraudulent or obvious imi- 
tations of the plaintiffs’ designs, or with 
knowledge of the plaintiffs’ claim to any 
suck copyright he had applied or caused 
to he applied the said designs or with 
suck knowledge had exposed them for 
sale or had defrauded ‘the public as al- 
legel. Further he stated that. the goods 
sold by him were offered and sold in ig- 
norence of the rights of the plaintiffs, if 
any in the alleged designs, and denied 
that he had imported any such goods, or 
that the plaintiffs had suffered any damages. 
In œnclusion, he said that he had been and 


still was ready and willing io undertake to: 


the plaintiffs andtothe Court notto deal 
witL any goods printed with the plaintiffs’ 
designs aforesaid or any obvious imitations 
thereof in case and for such pericd as the 
plantiffs established their copyright in the 
sala designs. 


Pior to the .delivery of pleadings, on | 


August 28, 1935, the solicitors acting for 


the plaintifis had addressed a letter tothe | 


defendant alleging the infringement and 
ask ng him forthwith for a written under- 
takmgin a form enclosed, and stating that 
the undertaking,if given, was not to pre- 
jud ce the plaintiffs’ full legal rights in- 
clucing their right to take proceedings. 
If the defendant gave the undertaking, then 
the plaintiffs would require a further under- 
takmg tobe given (to the Court if their 
clients so required) to deliver up all goods 
bearing the copyright and designs of the 


Further he: 


| 
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plaintifs and an accountof all goods sold 
which infringed their registered designs, 
and payment of damages. Jn answer. to 
that letter the defendant wrote saying that 
without admitting the plaintiffs’ right to 
the designs claimed by them he hid not 
caused any alleged infringements nor had 
he any goods bearing such infringed 
designs in his possession, the question of 
giving a written undertaking, therefore, did 
not arise. The result was that notice of 
motion was given to ask for an order for 
an interlocutory injunction against the de- 
fendant. 

In answer to that the defendant swore 
an affidavit reiterating that he had no 
knowledge of and did not admit the 
novelty and originality of the designs 
claimed by the plaintiffs, and explaining 
that he was the selling agent ofa Japanese 
firm which had sent him the goods for sale 
in Calcutta and other places in India and 
denying that he had imported or in- 
dented for or sold any other goods than 
those mentioned in his affidavit and that he 
did not intend to deal any further in such 
goods in any manner whatsoever. Fur- 
ther he denied that he knowingly or at all 
appiied or caused to be applied to any 
cotton’ goods any imitations of the plaint- 
iffs’ registered designs, or that he had 
imported or sold any goods with such des- 
igns with knowledge that they could be 
claimed to be imitations. Further he said 
as follows:— 


“I state that I sold as aforesaid the aforesaid goods 
with the said designs incomplete ignorance of the 
plaintiffs’ claim to or rights in them and of the 


fact of their registration, and as agent of my said - 


Japanese principals and for and on behalf of them. 
Since I came to know thatthe plaintiffs were claim- 
ing right inthem I have been willing and am still 
willing to undertake not to sell, publish for sale or 
otherwise deal in any piece-goods with the aforesaid 
designs or any obvious imitations thereof for so long 
as plaintiffs’ copyright in such designs subsists and 
am further willing to givesuch undertaking to this 
Court.” 7 g 

The motion was not heard because. the 
defendant agreed to be bound by an in- 
terim injunction in terms of the notice. 
That was the position when the suit was 
called on for hearing. Thereupon Counsel 
for the plaintiffs stated that plaintiffs ab- 
andoned any claim to damages, and Coun- 
sel for ihe defendant stated that he aban» 
doned his plea of want of originality, that 
is to say, he admitted the plaintiffs’ copy- 
right in these registered designs. The 
only issues submitted were:— 

“Q) Did the defendant sell or expose for sale goods 
with the designs contained in fxs. D, E and F to 
the plaint knowing that they were imitations of 
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the designs contained in Exs,A, Band O to the 
plaint? (2) Has the defendant applied or caused to 
be applied tothe said goodg fraudulent imitations 
of the aforesaid registered designs of the plaint- 
iffs?- (3) To what relief, if any, are the plaintiffs 
entitled.” ; 

Secticn 53, Patents and Designs Act (IT 
of 1911) provides that:-—— 

“During the existence of copyright in any design 
it shall not be lawful for any person (a) for the 
purpose of sale to ‘apply or cause to be applied to 
any article in any class of goods in which the design 
is registered, the design or any fraudulent or obvious 
imitation thereof except with the license or written 
consent of the registered proprietor, or to do anything 
with a view to enable the design to beso applied 
or (b) knowing that the design or any fraudulent or 
obvious imitation thereof has been applied to any 
article without the consent of the registered proprictor 
to publish or expose or cause to be publiched or 
exposed for sale, that article,” 

Sub-s. (2) provides that:— 

“If any person acts in contravention of this section, 
he shall be liable for every contravention, (b) if 
the proprietor elects to bring a suit for recovery of 
damages for anysuch contravention and for an in- 
junction against repetition thereof, to pay such 
damagesas may beawarded and to be restrained by 
injunction accordingly.” 

Jounsel for the defendant submitted that 
the only real question left in issue was 
whether the defendant had applied or 
caused to be applied to his goods tke 
plaintiffs’ design, or had exposed for sale 
such articles knowing that the design or 
any fraudulent or obvious imitation of it 
had been applied to any such articles. 
Counsel for the plaintiffs then stated that 
he did not propose to call any witness but 
would rely upon the documents to prove 
these facts, He further argued that as 
such facts were peculiarly within the 
knowledge of the defendant, the onus cf 
proving them lay upon him under s. 106, 
Evidence Act, and he referred to a num- 
ber of documente such as invoices, sale 
notes, telegram and copies of indents. 
These went to show that the defendant 
might have been the seller of the goods. 
in Calcutta insteed of being merely the ` 
agent of the Japanese importer. Buteven 
upon this point they were inconclusive, 
and they wholly failed to establish the 
facts which were essential in this case, 
namely, that the defendant had knowledge 
of the plaintiffs’ rights in these registered 
designs, or that he hadapplied or caused 
to be applied such designs to the articles 
which he had sold. There can be no doubt 
that the cnus of proving knowledge on the 
part of the defendant lay upon the plaint- 
iffs, and thats. 105, Evidence Act, has no 
application. Counsel for the plaintiffs, as a 
last resort, asked me to draw a presumption 
unders, 114, Evidence Act, but no such pre- 
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sumption arose nor could arise upon the 
facts of this case and the evidence which 
was tendered. 

These being the facts, the question re- 
mains to what, if anvy,relief are the plain- 
tiffs entitled, and whether they are en- 
titled to any, and if so, what costs. At 
first sight it would appear that the plaint- 
ifs have failed to prove their case, and 
that the defendant is entitled to judgment, 
but in my opinion, that is not the real po- 
sition. As the pleadings stood when the 
case was called on, the defendant had stat- 
ed therein that he had been and was still 
ready and willing to give an undertaking 
to the plaintiffs and to the Court, for 
such period as the plaintifis were able to es- 
tablish their copyright. That was a condition- 
al offer of an undertaking, and ths plaint- 
iffs were not bound to accept it upon such 
terms. But. as I have already stated, Coun- 
sel for the defendant abandoned his denial 
of the plaintiffs’ rights. 
undertaking became an unconditional 
undertaking. 

This should have been accepted by the 
learned Counsel forthe plaintiffs and he 
should have asked for judgment inthe form 
of an order embodying the undertaking. 
Tam willing, however, to treat his further 
argument in this case as being in fact an 
application for judgment upon the terms 
which were then offered. It is clear that 
he could not be entitled toa perpetual 
injunction as asked for in the plaint, be- 
cause the period of copyright granted by 
the comptroller is only for five years, with 
possibly two further extensions of five years 
each. The result would have been that 
the plaintiffs were entitled to a judgment 
or order in the form of the undertaking 
offered, and costs up tothe date when the 
condition was withdrawn, namely, the date 
“upon whichthis case came on for hearing. 
But in considering the question of costs one 
must have regard tothe date when first the 
plaintifts could have obtained the relief 
which suchan order would give them. If 
they failed to ask for relief at a time when 
they could have obtained it, and went on 
with the suit, they ought not to get the costs 
incurred by so doing. On the contrary, 
they ought to pay such costs tothe defend- 
ant. Now in my opinion, the time when the 
plaintiffs could have obtained the relief 
which they are asking for to-day was upon 
September 5, 1935, when the defendant 
swore the affidavit to which I have referr- 
ed, and offered uncondionally to give an 
undertaking fcrso long as the copyright 
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in the plaintiffs designs subsisted. That 
is the most which the plaintiffs can ask for 
in any case. Applying to thiscase by 
analogy the case in Winkle & Co., Ltd. V. 
Gent & Sons (1), the proper course for the 
plaintiffs tohave pursued was to have asked 
the Court hearing the motion, to make an 
order in the terms of the undertaking 
offered by the defendant. In this way the 
plaintiffs would have secured all the relief 
to which they were entitled, or which they 
required. i 

All tke costs incurred subsequent to 
that date were unnecessary. For these rea- 
sons I give judgment for the plaintiffs with 
costs up to and including the costs incur- 
red with reference to the notice of motion 
and all costs incidental thereto including 
the costs of the affidavits sworn in connec- 
tion therewith, and including the costs of 
briefing Oounsel on the motion. There vill 
be an injunction restraining the defendants 
in terms of the prayer of the plaint, except 
that it will be limited to the period during 
which the plaintiffs’ copyright in the de- 
signs subsis's, that is to say,solong as’ it 
is extended by the comptroller. Costs from 
the date to which I have referred, onwards 
to date, must be paid by the plaintiffs to 
the defendant. 

D. Suit decreed. 


(1) (1914) 31 R P O 473. 
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PATNA HIGH COURT 
Civil Appeal No. 237 of 1934 
October 13, 1936 
Wort, J. 
BISSESSAR PATHAK AND, oTHERS— 
DEFENDANTS— APPELLANTS 
versus ` 

HARBANS LAL AND oTHERs—PLAINTIFES 

AND ANOTHER— DEFENDAN T——RESPONDENTE 

Ciril Procedure Code (Act V of 1908), s. 91, O. T, 
r. 8—Nuisance—Village lane, whether a public high 
way— Osara built on it—Person bringing action 
Provision of s. 91, must be observed—O. I, r. 8, appi- 
cability. 

There are three kinds of pathway: a publie high- 
way, a public path or lane over which a certain 
class of the community has a right, and a private 
way. A village lane is of the class of a public 
highway; it has not its origin in custom; but a 
village pathway or lane has its origin in dedica- 
tion. An osara built on such a lane is a nuis- 
ance and in an action against it provisions of 
s. 91 should be observed. And if treating it as a 
lane or as a right of the second class, notice will 
be necessary and leave also will be necessary 
under O. I, r. 8 of the Oode. Chunt Lal v. Rem 
Kishen Sahu (1) and Kali Charan Naskar v, Ram- 
kumar Sardar (2), explained. : i 
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O. A..from the appellate decree of the 
Additional Sub-Judge, Shahabad, dated 
Septem ber 18, 1933. 

‘Mr. B. P. Sinha, for the Appellants. 

Mr. Harihar Prasad Sinha, for the 
Respondents, 

Judgment.—This appeal has had a 
somewhat long history having been to 
this Court on a former occasion and re- 
manded to the trial Court for further 
consideration, the learned Judge who re- 
mained the case having allowed the 
plaintiffs to amend their claim. The sub- 
ject-matter of the suit was an osara, a 
nad anda charan which were said by the 
plaintiffs to be on a village pathway or 
lane and it is with regard to that that 
this action was brought. ‘The trial Court 
after remand came to the conclusion that 
the action was incompetent. The learned 
Judge decided that O. JI, r. 8, Civil 
Procedure Code, was a bar to the suit. The 
learned Judge, on appeal, however reversed 
the decision of the trial Court. Now I 
have to point out in the first place that the 
appeal is limited to one of the three 
chjects towhich Ireferred—the osara only. 
J amratker surprised that the appellants 
have, so limited their case because I can 
see no possible answer to their claim 
even if they had appealed as regards all 
three: the osara, the nad and the-charan. 
But Irepeat that they limit their claim 
to the osara only and there is no doubt 
hat this osara was built (according to 
the plaintiffs) on what was either 
a village path or village lane. In 
that sense it was a public nuisance, and 
in my judgment the learned Judge in 
the Court below has entirely misdirected 
himself as regards the operation of O. J, 
r. & Civil Procedure Code. It is contend- 
ed by the learned Advocate for the 
respondents that this is not a public nui- 
sance within the meaning of s. 91 of the 
Code as it wag not a public highway but 
was merely a village lane. The decision 
of Wilson, J., in Chuni Lal v. Ram Kishen 
Sahu (1), which was referred to in Kali 
Charan Naskar v. Ramkumar Sardar (2), 
says that there are three kinds of path- 
way: a public highway, a public path 
or lane over which a certain class of 
the community has a right, and a private 
way. The wordsin the decision in Chuni 
Lal's case (1) are these: 

“Secondly, there are rights belonging to certain 
classes, of persons, certain portions of the publie, 


such as tne freemen of a city, tenants of a manor 
(1) 15 G 460 (F. BJ) 


(2) 17 C W N 73; 18 Ind, Cas, 67. 
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or the inhabitants of a parish or village. Such 
rights commonly have their origin in custom.” 

Now, [have no hesitation in coming to 
the conclusion that a village lane is not 
of that class. It is of the class of a 
public highway; it has not its originin 
custom :. but a village pathway or land 
has its origin dedication. But I am as- 
suming forthe purpose of the argument 
in this case that it is of the second 
class. Now, it is not contended, and it 
certainly could not be, that this is a 
private way over which one or two or a 
very limited number of persons have 
rights. It is a lane or pathway in which 
the community of the village has a right, 
and therefore when the plaintiffs sue 
they are suing with regard to a matter 
over which numerous persons have the 
same interest. Now, Jenkins, C. J., in decid- 
ing, KaliCharan Naskar v. Ramkumar 
Sardar (2) while referring to the judgment 
of Wilson, J.» in Chunit Lal v. Ram 
Kishen Sahu (1). did not point out that 
Wilson, J., made this observation : 

“First, where such a right is claimed (the learn- 
ed Judge was referring to tne right of the second 
class), it would seem thata member cf the class en- 
titled might, by taking the proper steps unders 30, 
Givil Procedure Code, obtain permission to sue on 
behalf of himself and the other members of the class, 
anyone who disturbed or sought to disturb the right 
of way.” . 

The case in which Wilson, J., was giving 
judgment was the converse of the case . 
which is before me. The person who was 
claiming the property, over which private, 
or semi private or quasi-private right 
existed, wanted to have it freed from that 
right. Butit is to be noted, as I have just 
stated, thut Wilson, J., indicated that the 
second class of right and actions with regard 
to the second class came under s. 30 of the 
former Civil Procedure Code, whichis now 
O. I,r. & I have never’ yet heard it 
contended that a person or more than one 
person having a right with regard to a 
right of way is at: liberty to bring an 
action without notice to other persons inter- 
ested withthe leave of the Court under . 
0.1, rt. 8. That is one aspect of the case. 
But itis admilled in this case that the 
plaintiffs made no claim as regards the 
damages which they themselves suffered, 
and taking ‘the other view of the case, 
namely that this was in a sense a public 
way belonging to the first class of the 
classes to which Wilson, J., referred, the 
infringement is a Public nuisance and 
therefcre an action could be brought only 
by observing the conditions laid down in - 
si- 91, Civil Procedure Gode. So which- 
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ever way one looks at it whether as a 
public highway. or a village lane, some 
form of consent was necessary. And if 
we treat it asa lane or as aright of the 
second class, notice will be necessary and 
leave also willbe necessary uuderO. I, 
rT. 8, of the Code. The learned Judge in 
my opinion clearly misdirected himself on 
this qnestion of law and his jadgment was 
therefore vitiated. The appeal s> far ag 
the osarais concerned is allowed, the 
judgment of the Appellate Court is revers- 
ed and the judgment of the trial Court as 
regards the posara is restored The appel- 
lant is entitled tocosts throughout. Leave 
to appeal is refused. 
D. Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Letters Patent Appeals Nos. 48 and 49 to 
59 of 1934 
September 23, 1936 
SULAIMAN, C. J. AND BAJPAI J. 
J AMOON—Derenpant—APPELLANT 


VveETSUS 
Pandit CHAKRADHAR JAYAL, 
ZaMINDAR — PLAINTIF7—ResPoNDENT 

Transfer of Property Act (IV of 1882), s. 52—Mort- 
gage-decree - Execution of—Long term leases for any 
purpose, granted by mortgagee, pending execution— 
Leases. whether binding on auction-purchaser. 

Pending execution of mortgags decree, the mort- 
gogor granted a large number of permanent leases of 
the property. He accepted the premiums and the 
lessees were to use the landin perpetuity for any 
purpose, viz., for agricultural or building purposes : 

Held, that these leases could not be called leases 
which were granted in the ordinary course of manage- 
ment, as for example, leases for agricultural purposes 
for a short period. They were permanent leases of 
land granted in perpetuity on the receipt of substan- 
tial nazrana, Undoubtedly they were transfers of 
immovable property within the meaning ofs. 52, 
Transfer of Property Act, and not binding on arction- 
purchaser, Adanki' Teli v. Moti Chand (l), distin- 
guished. Nisar Husain v. Sundar Lal (2), relied 


on, 

L. P. A. against the decision of Mr. 
Justice Bennet, dated March 16, 1934. 

Mr. S. B. L. Gour, for the Appellant. 

Mr. A. P. Dube, for the Respondent. 
* Judgment.—These are appeals by de- 
fendants arising out of a suit brought by 
the plaintiff for a declaration under s. 123 
(a), Agra Tenancy Act, that certain leases 


in their favour are not binding on the. 


plaintiff and that the defendants are merely 
statutory tenants and not permanent lessees. 
It appears that the former owner of this 
village had made a mortgage in favour of 
the Delhi and London Bank, which brought 
a suit for sale.on the basis of the mortgage- 
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deed. A preliminary decree was obtained ` 
which was followéd. by a final decree on 

February 23, 1918. “While the decree was 

still pending for execution, the mortgagor, 

in the month of Februsry 1922, granted a 

large number of permanent leases of-lands - 
which were part of the mortgaged proper- 

ties. He accepted premiums from the lessees. 

Under these leases the lessees were em- 

powered to use the lands in any way they 

liked in perpetuity, namely, either to culti- 

vate them or even to build houses upon 

In the exdécution department ap- 

parently one of the lessees in the year 1924 

requested that the execution Court should 

announce the lease in the proclamation of 

sale. 

The decree-holder protested that the lease 
was pendente lite and was not binding upon 
him. We do not know whether the other 
lessees at all approached the execution 
Court. All that we know is that in the pro- 
clamation of sale under which the properties 
were ultimalely sold at auction, these leases 


‘were not referred to ab'all. The present 


plaintifi purchased the property. Objec- 
tions taken by the judgment-debtor were 
overruled and the sale was confirmed. The 
only question that arose for consideration 
was whether these leases were binding on the 
plaintiff or whether they were voidable at his 
option by virtae of s. 52, Transfer of Prop- 
erty Act. All the Courts have decided 
against the defendants. A learned Judge 
of this Oourt in disposing of the second ap- 
peals has pointed out that by the creation 
ofthese permanent leases over a large 
area of 73 bighas at a low rate of rental and 
by taking large sums as nazrana the value 
of the property would be appreciably de- 
creased if the leases were to be upheld. He 
has dietinguished the case in Adanki Teli 
v. Moti Chand (1) on the ground that no 
premium had been taken on tke leases in 
that case, and has accordingly applied the 
provisions of s. 52 in favour of the plaintiff, 

It seems to us that the view taken by. 
the learned Judge is perfectly correct. These 
leases cannot be called leases which were 
granted in the ordinary course of manage- 
ment as, for example, leases for agricul- 
tural purposes for a short period. They 
weie permanent leases of land granted in 
perpetuity on the receipt of substantial 
nazrana. Undoubtedly they were transfers 
of immovable property within the meaning” 
of s. 52, Transfer of Property Act. Under 
that section the property which is the 
subject-matter of a dispute cannot Ve 

@)9 A L J 759; 16 Ind. Cas, 102., 0 00 
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transferred or otherwise dealt with by 
the mortgagor so as.to affect the rights 
of any other -party’ thereto under any 
decree or order which may be made therein. 
Inspite of these leases, therefore, the mort- 
gagee decree-holder was entitled to sell the 
properly free from this hindrance and 
fetter. The auction-purchaser who has 
crept into the shoes of the mortgagee 
had a perfect right to purchase the prop- 
erty in execution of the mortgage decree 
free from any such hindrance. It was the 
duty of the permanent lessees to see that 
the mortgage was redeemed and the sale 
of the property prevented. If they failed 
to do that and allowed the property of the 
mortgagor to be sold, then being transfer- 
ees pendente lite, they have no locus standi 
in resisting the claim of the auction-pur- 
chaser who must be deemed to have pur- 
chased the property by avoidance of such 
leases. The only other point urged is that 
there is some sort of estoppel against the 
auction-purchaser on account of something 
that was said or done in the execution pro- 
ceedings. The argument is based on cer- 
tain vague inferences drawn from a few 
documents. ‘here is nothing definite to 
show that the decree-holder put up forsale 
only the lessor’s interest in these properties 
or that the auction-purchaser was aware of 
the fact that only the lessor’s interest was 
being sold and the leases will remain intact. 

The learned Aavocate for the appellants 
has relied strongly on the case in Adanki 
Teli v. Moti: Chand (1) which has been dis- 
tinguished by the learned Judge of this 
Court.. That was a somewhat peculiar case 
in which there was one sale deed in respect 
of certain trees and their produce without 
purchasing any right in the land on condi- 
tion of paying ‘ground rent for the land; 
there was another very trivial transaction 
relating to four trees fora petty sum, the 
terms of the sale being similar to those of 
the first one. There was no doubt a per- 
petual lease, but under it the rent was in- 
creased from an old rent to a substantial 
amount which was found by the lower Courts 
to have been a perfectly genuine transac- 
tion and was the best way of dealing with 
the land at the time. The judgment does 
nai mention that there was any transfer of 
ary interest in land which had been affect- 
ed and within the purview of s. 52, Trans- 
fer of Property Act. The Bench thought 
that the transaction was perfectly fair and 
in the ordinary course of management of 
zemindari property and actually considered 
that in that case the plaintiffs must be deemed 
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to have purchased the property with notice; 
though if notice was presumed nierely from 
the fact of registration there may be some 
deabt as to the inference. 

On the. special facts of that case it was 
held that those leases could not be avoided 
by the auction-purchaser who had taken 
the properties with notice of such leases 
as these were in the ordinary course of 
management. On the other hand in a 
much later case in Nisar Husain v. Sundar 
Lal (2) azother Division Bench of this Court 
laid down that where a lease is executed 
after a cecree for sale has been passed on 
a mortgage which comprises the property 
leased, the lease cannot enure beyond the 
time when the mortgaged property was 
sold in execution of the decree and can be 
avoided by the purchaser under s. 52, Trans- 
fer of Property Act. Several earlier cases 
of this High Court were relied upon in sup- 
port of taat view. We think that there is 
no force in these appeals. We accordingly 
dismiss hem with costs. 

D, Appeals dismissed. 

(2) 50 A 202; 104 Ind. Cas, 292; AIR 1927 All, 657; 
25 A L J 1025; L R8 A 264 Rev. 


“SIND JUDICIAL COMMISSIONER'S 
COURT 
Civil Revision Application No. 36 of 1933 
May 4, 1936 
Tavis, J. C. AND Logo, A. J.C. 
INDO-PERSIAN TRADING Co.~ 
APPLICANTS 
versus 
Firm PARMANAND HARNAMSINGH ~ 

. OPPONENTS. | 

Arbitration Act (IX of 1899), s. 19—Application. 
made under s. 19—-Whether an interlocutory proceed- 
ing—Revision, if lies against order on such applica- 
tion—Civil Procedure Code (Act V of 1908), s. 115— 
Case, meaning of —Jurisdiction—Power, if given to 
decide rightly as well as wrongly—-Fact that High 
Court would have decided otherwise if it were trial 
Court—Whether ground for interference. 

An application made under s. 19, Arbitration Act, 
is not an interlocutory proceeding or a mere branch 
of a suit within the meaning of s. 115 of the Code 
of Civil Procedure but it isa case in itself and Sde- 
cides finally between the parties whether the matter 
shall or shall not be decided by arbitration and 
hence an application in revision will lie andj is not 
excluded by s. 115, Civil Procedure Code. The word 
“ease” ins. 115 has a wider connotation and in- 
cludes something more than a suit. Punjab Marwari 
Chamber of Commerce, Ltd. v. Ram Mal-Lilu Shah 
(2), relied on. h ; f 

Jurisdiction necessarily gives the power to decide 
wrongly as well as to decide rightly. The mere fact 
that if the Revisional Court were the trial Court, 
they might perhaps have come to a different con- 
clusion is not sufficient to justify interferenco under 
s, 11d, ai 
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Mr. Khundanmal Dayaram, for the Ap- 
plicants. . 

Mr. Kewalrum Jethanand, for the Op- 
ponents. 

Davis, J. C.—This isan appeal against 
the judgment of Rupchand Bilaram, A.J. C., 
in which he refused on an application 
under s. 19, Arbitration Act, to stay a 
sait for Rs. 1,500 brought by the oppo- 
nents against the applicants in the Small 
Cause Court. A preliminary objection was 
raised by the opponents on the ground 
that no application under s. 115, Civil 
Procedure Code, would lie against the order 
of the learned Judge because the order 
appealed against had been an interlocutory 
order and there was no case disposed of 
within tke provisions of s. 115 of the Code. 
Reliance was placed upon the Full Bench 
ruling of this Court in Khudabux v. Panjo 
(1). While we are bound by this Full 
Bench decision, the question remains to be 
considered whether an application made 
under s. 19, Arbitration Act, is an inter- 
locutory proceeding within the meaning of 
_ this ruling in Khudebux v. Panjo (1). In 
this matter there is direct authority that 
an application made under s. 19, Arbitra- 
tion Act, is not an interlocutory proceeding 
and that authority is contained in Punjab 
Marwari Chamber of Commerce, Lid. v. 
Ram Mal-Lilu Shah (2). It is clear to us 
that the word “case” in s. 115 has a 
wider connotation and includes something 
more than a suit. 

It has been argued that “case” includes . 
a branch of a case. We do not think that- 
an application made under s. 19, Arbitra- 
tion Act, is an interlocutory preceeding or 
a mere branch of a suit within the mean- 
ing of s. 115 ofthe Code, for it appears 
to us it is a case in itself and decides 
finally between the parties whether the 
matter shall or shall not be decided by 
arbitration. We think, therefore, that an 
application in revision willlie and is not 
excluded by s. 115, Civil Procedure Code. 
But the question then to ba considered is 
whether the dispute between the parties is 
covered by the submission and arbitration 
clauses in the agreement between the par- 
ties dated June 11, 1930, and itis argued 
before us that this contract relating to 
which the present dispute arises is made 
supplemental to and embodied in the first 
vontract of April 8, 1930, because the first 


(1) H S L R 277; 127 Ind, Cas. 673; A I R 1930 Sind 
905; Ind. Rul. 11930) Sind 289 (F. B.) 

(3) A TR 1931 Lah, 644; 182 Ind. Cas. 850; 13 Lah. 
50; Ind, Bul. (1991) Lab, 690, pee 
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contract is headed “Indent No. 4470” and 
the second contract of June 11, is headed 
“Supplementary to Indent No. 4470.” 
Therefore, itis argued that the two con- 
tracts must be read as one. In support of 
his argument that this second contract is 
made part and parcel of the first contract 
89 as to attract the submission and arbitra- 
tion clauses therein, Counsel for the ap- 
Plicants relies upon the case in Wade- 


` Gery v. Morrison (3). But we do not think 


that this case is really sufficient authority 
for the proposition that the learned Counsel 
wishes us to accept. It is clear the two 
instruments referred to in that case related 
to the same subject-matter. The Vice- 
Chancellor said: i 

“Now the first objection taken by Sir Henry 
Jackson is that no mention is made in the sup- 
plemental deed of any intention or agreement between 
the parties that anything under that supplemental 
deed shall be referred; but, as I read the sup- 
plemantal deed and lease, I take them to be for 
all purposes of construction one instrument, and 
that in reading the lease you aré to read within 
the lines the stipulations of the supplemental deed—~ 
and the supplemental deed agrees with that and ex- 
presses that in very plain terms, for itis to vary 
the lease in the manner and to the extent expressed 
in the supplemental deed.” 


There can, we think, be no fair com- 
parison between the lease and the supple- 
mental deed in that case and the two con- 
tracts in the case before us. We are aware 
of the fact that we should not require 
businessmen in their transactions to use 
words with the precision of lawyers and if 
we could fairly read into the business 
relations between the partier, an intention 
that the provisions relating to arbitration 
in the first contract should apply to the 
second contract, we would unhesitatingly 
do so, and even if, as a result, certain 
clauses of the first agreement would not be 
applicable to the second agreement, so long 
as the material clauses relating to sub- 
mission and arbitration applied, that 
would, in our opinion, be sufficient. 
But in cl. 9 of the first agreement, which 
is the submission clause, it is clear that 
that clause relates to sale of goods, and it 
does not appear to us to be applicable or 
intended by the parties to apply to the 
second contract which is one of agency and 
under which goods are not in fact sold but 
are handed over to the buyer upon certain 
conditions of sale and display in return 
for the deposit of Rs. 1,500. Itis for the 
return of this deposit of Rs.- 1,500 that 
the suit in the Small Cause Court has been 

led. Moreover, the arbitration clause in, 


(8) (1877) 37 L T (x. 8.) 270, 
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the Arst contract directly refərs to the sub- 
mission clause in para. 9. We think, 
the-efore, that at best it could be said 
tha itisamatter of some doubt and un- 
certainty whether the arbitration clause 
covars the second contract and that being 
so, we donot see how we can interfere in 
revsion under s. 115, Civil Procedure 
Cogs. 

Caluse 1 ofs. 1l5relates to the exer- 
cise by a Court of a jurisdiction not vested 
in tby lawandcl. 3 relates tothe acts 
by the Court in its jurisdiction which are 
illegal or which are done with some mate- 
rial irregularity. And itis said on behalf 
of the applicants thatthe trial Court has 
exe-cised a jurisdiction not vested in it or 
has acted in the exercise of that jurisdic- 
tior illegally or with material irregularity 
in -hat while there was material before it 
on which it should have stayed the suit, it 
didnot do so; If we should accept that 
argument, every case in which a Judge 
refuses or did not refuse to stay prcceed- 
ing would fall within the provisions of 
s. 115. But we donot think wecan ac- 
cept so general a proposition without quali- 
fication. Jurisdiction necessarily gives the 
pover to decide wrongly as well as to decide 
rigatly. In the case before us at most it 
maz be said that if we.were the trial Court, 
we might perhaps have come to a different 
conzlusion. But we do not think this is 
sufficient to justify interference under 
s. 115, Civil Procedure Code. We think, 
the-efore, that this application should be 
dismissed with costs. 

N Application dismissed. 
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R. C. MITTER, J. 
PROSANNA KUMARI MAZUMDAR—_ 
PLAINTIFE-~PETITIONER 


versus 
TRIPURA CHARAN CHOWDHURY | 
AND ANOTHER—DzFENDANTS—OPPOSITE 
PARTIES 
L mitation Act (IX of 1908), Sch. I, Art. 64— 
Deb. due on promissory note—Settlement of accounts 
—Eadorsement to effect that certain sum found due 
signzd by debtor—Held it amounted to account stated 
—Scit for recovery, governed by Art. 64. - 
On settlement of account in respect ofa debt on 
a p-omissory note 8 certain amount was fcund due 
on = particular date, on calculation of interest at 
a reduced rate. An endorsement to that effect was 
mada onthe back of the pro-note and was signed by 
the Jebtor ; : $ 
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Held, that the endorsement amounted to an account 
stated between the parties and a suit for recovery 
of the amount alleged to be due was governed by 
Art. 64, Limitation 4ct. The suit was not one based 
on the pro-note and the cause of action for it arose 
on the settlement ofthe accounts as shown by the 
endorsement Elvira Rodrigues Siquiera v. Godnicalo 
Hypolito Constancio Noronha (1) and Firm Bishen 
Chand v. Girdhari Lal (X, relied on. 


C. R. from the decree of the Sub-Divisional 
Munsif, Patiya, dated November 13, 1935. 

Messrs. Narendra Kumar Das and 
Durgesh Prosad Das, for the Petitioner. _ 

Mr. Anil Kumar Das Gupta, for the 
Opposite Parties. 


Order.—This Rule has been obtained 
by the plaintiff in a suit to recover a sum 
cf money. It has been dismissed by the 
Jourt of first instance cn the ground of 
limitation. The suit was inslituted onJuly 
17, 1935. The plaintiff's case in the plaint 
is that the defendant borrowed money 
frim him on January 11, 1932, on a pro- 
misscry note executed on the said date. 


‘In the promissory note there is a stipula- 


tion to pay interest at the rate of 3 piesa 
day. Then the plaint recites that on July 
3, 1933, there was a settlement of accounts 
between the plaintiff and the defendant, 
and the dues of the plaintiff were calculat- 
ed at a rate of interest which was not 
the rate of interest provided for in the 
promissory note. The rate of interest on 
which the calculation proceeded was at the 
rate of one anna per month. On that date 
the sum of Rs. 137-8-0 was found due from 
the- defendant to the plaintiff, Rs. 100 -on 
account of the principal and Rs. 37-8-0 on 
account of interest. Then the plaintiff says 
in his plaint that he is entitled to claim 
on the basis of this settled account and 
he added interest to the sum of Rs. 100-at 
tle rate of one anna per month. He dates 
his cause of action to be this settlement. 
of account and says expressly in his plaint. 
that the cause of action arose on July 3, 
1933, the date of this settlement. For the 
purpose of supporting his case, he put in 
the promissory note becuuse on the back 
of it the following is the endorsement over 
the signature cf the defendant: 

“Interest is calculated at the rate of 12 pies per 
month from the date of the pro-note to July 3, 
that is, for one year five months and twenty-two 


days. Rs. 137-80 is found due, that is Rs. 37-8-0 
for interest and Re. 100 being the principal.” 


Then there is the endorsement over the 
signature of the defendant “that the sum of 
Rs. 137-8-0 remains due...... (Baki Rahila).” 
This endorsement on the back of the pro- 
missory note was not stamped. The learned 


Bil 
Small Cause Court, Judge proceeded upon 
the basis as if the suit was a suit on the pro- 
missory note. Then he said that the suit was 
filed admittedly beyond three years from the 
date of the promissory note and the loan, 
and it would be barred unless the endorse- 
ment of the back of the promissory note 
- gould be proved as an acknowledgment of 
liability. He said that the endorsement on 
the back of the note is an acknowledg- 
ment of liability within the meaning of 
‘Art. 1-A, Stamp Act, and, inasmuch as the 
said endorsement had not been stamped 
with & one anna stamp, the endorsement 
cannot be admitted in evidence, by virtue 
of the provisions of s. 35, Stamp Act. It is 
not necessary inthis case for me to decide 
whether the endorsement on the back of 
the promissory note is an acknowledgment 
within the meaning of Art. 1-A, Stamp Act, 
for, in my view the Court below in decid- 
ing the question of limitation has proceed- 
ed wholy upon a misconception of the 
plaintiff's case as made in the plaint. The 
plaintiff's suit is not based on the pro- 
missory note. The plaintiff expressly states 
that his cause of action arose upon the 
settlement account as endorsed upon the 
back of the promissory note over the 
defendants’ signature, and he dates his 
cause cf action not from the date of the 


promissory note but from the date of the. 


said settlement of account, and farther 
states that the settlement account as con- 
tained on the back of the promissory note 
is his cause of action, that is to say, he 
states that he is entitled to sue upon an 
account stated, the said account being 
stated on the back of the promissory 
note. 


It is, therefore, necessary to consider 
whether his suit as framed is barred by 
limitation or not. If the endorsement ‘on 
the back of the promissory nole brings 
the case within Art. 64, Limitation Act, 
the suib is clearly within time because the 
suit has been instituted within three 
years of July 8, 16389. In my judgmen; 
the case comes within Art. 64, Limitation 
Act, and in the view which I am taking, 
I am supported by two recent decisions 
of the Judicial Committee of the Privy 
Council in Elwira Rodrigues Sigquiera v. 
Godnicalo Hypolito Constancio Noronha 
(1), and the case in Firm Bishen Chand 


(1) 38 CW N 813; 151 Ind. Cas. 90; AIR 1934 
PO l4; 36 PLR57; 40L W123 11 O WN 997; 
TR PO 30; 67M Ld 103; 59 O L J 494; (19384) N 
WN 02E O 
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v. Girdhari Lal (2). The first case wasa 
case instituted by the plaintiff for sums 
of money said to be due to him on account 
of his salary. The plaintiff in that 
case was an assistant of the defendant 
firm. He was employed in the-year 1913 
and at the time of his employment his 
salary was not fixed, but he withdrew 
moneys on his own account from time to 


time, during the course of 15 years, when . 


he was in service. At the time when he 
ceased to be in service, Mr. Rodrigues, 
the managing partner of the firm, gave 
him a letter in which the accounts were 
stated, that isto say his salary was fixed 
and calculated and the amounts drawn by 
him from time to time taken into account, 
andit was stated in that letter that a certain 
amount was due to the plaintiff. This account 
was given to the plaintiif within three years 
of his suit. As has been pointed out in 
the latter case I have referred to, Lord 
Wright observed that in this case, namely 
the case in‘ Elvira Rodrigues Siquiera Vv, 
Gudnicalo Hypalito Constancio Nuronha 
(1), the figures were taken from the account 
books of the firm which contained entries only’ 
on ane side, namely the debit side, showing 
different amounts drawn by the plaintiff 
on different occasions on his own account, 
but the credit side, namely that where 


his pay was to be included, was left blank 


inasmuch as his pay was not settled. In 


the course of his judgment Lord Atkin’ 
“Pointed out that there were two classes of 


accounts stated. The second class is a 
class where there are on the account bock 
itself crossedemands between the plaintiff 
and the defendant and the cross demands 
ere set off against each other. That is 
what is usually called accounts stated and 
the account so stated itself furnishes a 
cause of action, the set off on one item 
against another is the consideration to pay 
by one party to tke other the balance found 
on settlement of account as due from 
one to the other. The other class of account 
stated is that where there are no cross- 
demands or set ots. At p. 816* of the 
report, Lord Atkin makes the following 
observation with regard to this class of 
account stated. He says this: 

“Their Lordships think that what: has been for- 
gotten is that thereare two forms of account stated. 
An acccuat stated may only take the form of a 


(2) 38 C W N 961; 150 Ind. Cas. 6; AI RISP O 
147; 61 1A 273; 56 A 376; 6 R P C166; 40 LW 71; 
11 OW N 1003; 35 Bom. L R 723; 67 M LJ 110; 
59 OLJ 535; (1934) M W N 786:.(1934) AL J 623 
(PC). 3 4 
a Ce AO LT Ie 

“Page of 38 O W N—( Kd), i 
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mere acknowledgment of 4 debt, and in. those cir- 
cuLstances, though itis quite trae ıt amounts to a 
“promise and th> existence ofa debt may be inferred, 
that can be 1ebutted, and it may very well turn 
out that there is no real debt at all, and inthoss 
„Circumstances there would bs no consideration. and 
no biadiag promise.” | 


Then ne deals with the other form of 
account stated, which I have already refer- 
red to above. When ab the settlement 
of account a balance is struck and signed 
“by the debtor, and it only takes the form 
of what Lord Atkin calls an. acknowledg- 
ment, it is still an account stated, because, 
as Lerd Atkin puis it, it amounts to a 
promise to pay. the amount found .due on 
the account. It itself furnishes a cause of 
action -and the -only thing is that it would 
be open to any party to lead evidence by 
showing that in fact there was no debt. 
That is the only difference between the 
first and second form where there are cross- 
demands, and cross-demands are set off 
‘against each other. In the second of the 
Privy Council cases, namely the case in 
Firm Bishen Chand v. Girdhart Lal (2), 
Lord Wright pointed out that there can be 
account stated withia the meaning of 
Art, 64, Limitation Act, where there are 
no cross-demands between the plaintiff and 
the. defendant in the striciest sense of the 
_.term. He says that where the relationship: 
‘between the parties is that of a creditor 
and debtor and aloan is advanced by the 
creditor tothe debtor either in one lump 
or cn different occasions and if there is 
payment from time to time by the debtor 
‘and after certain intervals, the credit 
side and the debit side are squared up 
and the amount found die is calculated 
by addition and subtraction and the final 
result is stated and the debtor signs it, 
it would come within the meaning of Art. 64, 
Limitation Act. At p: 967* cf the report 
there are the observations which are relevant 
to the present case ; f À 
” “Indeed, the essence of an Account stated is not 
the character of the items on one side or the other, 
“but the fact that there are cross items of acccunt 
and that the, partics mutually agree to the several 
amounts of each and, by treating the items su 
agread on th> One side ay discharging the items 


onthe other side pro tanto, go on to agres that the 
balances only is payable.” ee 


Then there is this passage which is very 
important : : ane 

_ “Sach a transaction is in truth -bilateral- and 
creates a nsw debt and anew causa vf action. ‘There 
mutual promises, ths one side agreeing to accept 
the amount of ths balanes of the debt as trus 


(becasue there must, in sucn cases, be at Jeast, in” 


the end,.a creditor to whom ths balanos is dusyaad 
to pay it, the other sida agreeivg the entire debi 
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as at a cartain figure aad then agroeing that 16 hag 
been dischargei tu such and such aa extent, so that 
there will he a complete satisfaction on the pay- 
ment of the agreed balance. Hence there is mutual 
consideration to support the promise on either sids 
and to constitute the new cause of action. . 
“Relying upon these two principles for- 
mulated by these two judgments, [ do hold 
that the plaintiff had an independent cause 
of action accruing in his favour on July 
3, 1933. The endorsement on the back 
of the promissory note must be taken as 
an account stated between the parties, and 
as the suit ‘has been brought within three 
years, itis within time. I, therefore, over- 
rule the decision of the lower Court on 
the point of limitation. Inasmuch as there 
has not been any trial cn the merits, I 
remand the case in order that the other 
points raised by the parties may be gone 
into. The result is that the Rule ismade 
absolute: cost one gold mohur to abide the 
final result. ° 

D. a . Rule made absolutes | 


erm 


PATNA HIGH COURT 
Civil Appeal No. 177 of 1932 
August'5, 1936 
CourtNey-TERRELL, C. J. AND ! 
DHAYLE, J. - sy 
M. Sh. MUHAMMAD SADIQ 
AND OTAEKS ~PLAINTIFE3— APPELLANTS 
; VETSUS : > i 
HARAKH NARAIN AND OTHERS— 
DEFENDANTS—RESPONDENTS 
Deed—Construction—-Mortgage—" Fixed and cons 
solidated jama”, meaning of—Expression held used ` 
only to avoid religious sin—Transfer of Property 
Act (LV of 1832), ss. 76, 7i—Principies of sections 
apply to usufructuary mortgages created before Act 
—Mortgage—Usufructuary mortgage—Mortgagee's lia- 
bility 10. account—Stipulations to pay certatn sums 
to mortgagor annually—Money not patd—I n redemp- 
tion suit mortgagor claiming deductions of such 
monty—Dedt treated on equitable princtples— Limita- 
tion held not applicable—Simp-e interest only aliows 
i h debt. s ; 
Sars ngon of the “fixed and cons,lidated jama“ 
in a deed is merely a relic of the device by which the 
sin of usa1y might be avoided, for it is curious thet 
most religions provide means _for satisfying the 
deity with forms while witbholding substance. The 
phriss in general has no legal siguilicance. [p. 646, 
sol x. 
eine principles of ss. 76 and 77 of the Transfer 
of Property Act with regard to the liability cf the 
mortgages to account are applicable to usufiuctuary 
mortgages execaied before the Act since they are a 
mere coditication of the law in existence berore tae 
t. [ibid. i NS 
a ay to account of a morlgages in poszes- 
sin depsnds entirely upon whether under the con- 
tract ha has to hand over from time to time any- 
thing of the rents and profits to the mortgagor, tor 
of such money, he is a trustee for the plaintiif 
until it is paid over. In cases where only a pore 
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tion, fixed or proportionate of such rents and profits 
‘is to be retained -bý way cf interest, the liability 
to account-is clear, Similarly, where the whole cf 
the rents and prolits are to be retained in reduc- 
tion cf “a fixed'rate of interest and the mortgagor 
must pay the balance of the fixed rate from some 
cther source, it is:clearly necessary to account pe- 
cause. the, mortgagee is in possession and the mort- 
&agor cannot otherwise know how much excess he 
may have from time to time to pay. And by virtue 
of his liability to account from time to time he 
must, if-on any particuler cccasion he retains 
some, gf, tae plaintiffs’ money, apply it to the reduc- 
tion of the capital, This cquitable liability takes 
precederice cf hig right under the contract to refuse 
piece-meal payment ci the capital sum lent. Where, 
however,-‘he is entitled to retain the whole of 
the rents and- profits and where his liability 
to make the stipulated payments’ to or on 
behalf of the mortgagor is independent ‘of the 
amount cf such rents and profits as he may in 
fact receive from the property, there can ke no 
reason to call upon him to account. The failure 
to pay cver the stipulated amounts to the mort- 
gagor is the failure c£ a debtor and rot the fail- 
ure cf a'tiustee to account satisfactorily for the 
property of another, and there is no reason to hold 
him liable to account with yearly rests or to apply 
the sums which he srnually tails to payin reduc- 
tion of the’ capital of the loan. [p. 547, col. 1.] 

A usufructuary mortgage contained a stipulation 
that the mortgagee should’ pay the mortgagor a 
certain stipulated sum every year. Mortgagor filed 
a suit fcr redemption end claimed deduction of 
the amounts not so paid by the mortgagee: 

Held, tnat the debt which the mortgagee had in- 
curred to the mortgagor in respect of the stipulated 
paymenis should not be regarded as a mere series 
of débts arising out of failure to pay agreed sums, 
It arcse out of a single ccntract of which the prin- 
cipal-ingredient.was a mcrtgage and must be treat- 
ed on equitable principles. The overdue payments 
frcm the earliest period of the contract could not, 
in teking acccunts in a redemption suit, be treated 
as statute-barred. Similarly the Court-had, in such 
circumstances, the right in equity to allow simple 
interest on such overdue amcunts, [p, 547, col. 2.] 

C. A. fromthe original decree of the Acdi- 
tional Sub-Judge, Saran, dated Januar, 27, 
1932. A 


Mr. K. Husnain; fcr the Appellants. 
Mr. S. M. Mullick, for the Respondents 


Courtney-Terrell, C. J—This is a re 
demption ` suit in which the mortgageors 
plaintifs are. a Mubemmadan femily and 
the mortgage is in tke foom cf a zurpeshgt. 
It is dated in tke year 18&0.° Tke amount 
secured thereby is Rs. 10,500. The mort- 
gagees ccvenant. to pay certain specified 
sums énnually tothe proper authorities in 
respect cf taxes end cesees subject. to the 
condition that if. such taxcs or cesses are 
remilted or reduecd the emcunt by. which 
the prcvided fixed payments shall exceed the 
new and reduced emount shall be paid to 
thé mortgagcrs, A fxed annual. sum of 
Rs. 82°is also io be paid to the mortgagors; 
the merigagees are to enter into possession 
and are to appropriate the’ .whole of lhe 
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rents and profits of the mortgaged property 


until the whole advance of Ks. 10,500 shall 
be repaid in one lump sum.: 


- In accordance with the historical custom: . 
in such cases, there is expressed to, be a 


“fixed and consolidated jama of Rs. 9341-8-3" : 
‘which after deducting. therefrom-the fixed. 


payments above-mentioned and Rs. 31-7-9 
as “establishment charges is to leave asum . 
of Rs. 708-12-U as the mortgagees’ profit cn 
account of the peshgi money.” But in spite 
‘of ibis form it is conceded that the contract 
as a whole, and, having regard to the later 
clauses, (subject to the matier of the cross- . 
objection to be mentioned hereinafter) . 
provides that the entire rent and profits of 
the estate are to be appropriated by the 
morigagees and the mortgagces are to enter 
into possession (f the mortgaged property 
and to hold it as security for the entire 
peshgi money. The mention of the “ized 
and consolidated jama” is merely a relic of 
the device by which the sin of usury might 
be avoided, for it is curious that most 
religions provide means for satisfying the 
deity with forms while withholding sub- 
stance. The phrase in general has no legal 
significance and in this document at any - 
rate no significance whetever. The contract 
is, therefore, a usufructuary mortgage. It 
is true that it was executed before- the 
Transfer of Property Act came into opera- 
lion, but the principles of ss. 16 and 17 of 
that Act with regard to the liability of the 
mortgagee to account are applicable since 
they area mere codification of the law in 
existence before the Act, ; 

Now the mortgagees. ‘failed to carry out 
certain terms of the contract: (a) They did 
not pay to the mortgagors..the annual paf- 
ment of Rs. 82 as stipulated andthe whole 
aggregation cf those payments is in arrears. 
(b) One of the specified- payments’. to be 
made by the mortgagee was the Dak cees 
payable atthe time when tke contract was 


‘made, but that cess was abolished in 1907 


and the mottgagees should have. paid the- 


stipulated sum .over annually to the mort... 


gagors and this they failed todo. It was.. 
the contention of the mortgagor plaintiffs 
that as the mortgagees retained in:their - 
hands annually sums. which they should 
have paid to the morigagors these sums 
should be deemed to have been. applied 
annually in the reduction of the capifal sum 
advanced. TLey also contended. that this 
should have brought about a corresponding- 
reduction in the annual interest, and for 
this purpose (notwithstanding that the 
mortgegees had the right to appropriate the 
i 


1937. 


whole of the rents and. profits) ihey claimed 
to treat the fictitious annual sum of 
Rs. 708-12-0 mentioned as the “profit on 


account of the peshgi money” as the interest 


on the loans and at ihe vate of 9 annas per 
100 rupecs. In other words they claimed 
that the mortgagees must cccount for the 
moneys coming into their hands from the 
property (or at least, as Mr. Husnain on 
their behalf put it, to the extent of the fixed 
and consolidated jama of Rs. 981-8-3) and as 
to moneys which they should have handed 
over tothe mortgagors they should account 
for the same with yearly rests. 

Now the liability to account of a mort- 
agee in possessicn depends entirely upon 
whether under the contract he has to hand 
over from time to time anything of the rents 
and profits tothe mortgagor, for of such 
money, he is a trustee for the plaintiff until 
it Is paid over. In. cases where only a 


portion, ‘fixed or proportionate of such ‘rents’ 


and profits isto be retained by way of 
interest, the liability to account is clear. 
Similarly where tha whole of the rents and 
profits are to be retained in reduction of a 
fixed rate of interest and the mortgagor 
must pay the balance of the fixed rate from 
some other source, it is clearly necessary to 
account because the mortgagee is in posses- 
sion and the mortgagor cannot otherwise 
know how much excess Łe may have from 
time to time to pay. And by virtue of his 
liability to account from time to time he 
must, if on any particular occasion he retains 
some of the plaintiffs’ money, apply it to the 
reduction of the capital. This equitable 
liability takes precedence ` of his right 
under the contract to refuse piecemeal pay- 
ment’of the capital sum lent, 
Where, however, he is entitled to retain 
the whole of the rents’ and projits and 
where, asin this case, his liability to make 
the stipulated payments to oron behalf of 
the mortgagor is independent of the amount 
of such rents and profitsas he may in fact 
receive from the property, there can be no 
reason to call upon him to account. The 
failure to pay over the stipulated amounts 
to the mortgagor is the failure of a deb:or 
and not the failure of a trustee to account 
satisfactorily for the property of another, 
and there isno reason to hold him liable to 
account with yearly rests or to app!y the 
sums which he annually fails to py in 
reduction of the capital of the loan. Mr. 
Husnain’s argument tht in this particular 
case by reason of the mantion of a “con- 
solidated jama" there is a liability to 
account for the rents and profits limited to 
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that jamz is with all dus respect to him 
erroneous. It is true that. the mortgagee is 
accountable in the sense that-he hasto pay 
the money: specitied; buthe is not account- 
able in the sense that he would have to dis- 
close the sources of the money to be paid by 
him, for the liability to pay exists under the 
contract even if the rents and profits 
actually obtained by the mortgagee are nil. 
Mr. Mullick contended that in the absence 
of an agreement to pay interest on sums 
payable and. overdue, no interest at all 
could be debited against the mortgagees, 
but the debt which the mortgagee has 
incurred to the mortgagor. in,reapect of the 
stipulated payments is not to be regarded 
asa mere series of debts arising out of 
failure to pay agreed sums. It arises out 
ofa single contract of which the principal 
ingredieat was a mortgag> and must ke 
treated on equitable princip!es. 


This was conzeded on behalf of the moris 
gagee it was agreed for cxample that the 
overdue payments from the earliest peridd 
of the contract cannot in taking accounts 
in a redemption suit, be treated as statute 
barred, Similarly itis clear that the Court 
has, in such circumstances, the right ia 
equity to allow simple interest on suc} 
overdue amounts, and this the Subordinate 
Judge has done atthe rate of 6 par cent. 
It was the. case of the mortgagor-plainti (ffs 
that if the accounts were taken with the 
yearly rests as claimed by them the mart- 
gaga-debt would be found to have been dis; 
charged and a considerable balancs .would | 
be owing to them from the mortgagees but 
the Subordinate Judge has applied: the 
right principles ard allowing simple interest 
only has found that the mortgage-debi had 
not been fully discharged’ and that a small 
balance was still due. He, therefore, grants 
eda preliminary decree for redemption on 
payment into Court bythe plaintiffs of the 
small sum in balance. I will now consider 
a eross-objection by the mortgages to ths 
decision of the learned Judge. Ib appears 
that the rents- of certain tenants. were 
enhanced in the course of the Revisional 
Settlement. This enhancemsnt was brou zht 
about at the instance of the 16 annas maliks 
including mortgagors and not by the mort- 
gigees. Tne mortgigors contend that they 
are entitled to the benefit of this enhance- | 
ment, (which wis clearly collected oa their — 
behalf); Tunis contention, which suczeeled 
before the learned Subordinate Judge, 
was based ona cansiruction of a clause in | 
the contrac} which has been translated as 


sing. ai Ie 
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fellows a NG -o 
wt “Whatever produce accites and whatever the 
-earpeshgidars mey- bring ab ut, that they. ap: ro- 


` jriate towards the.remuncration of their, zarpeshgi 


lease? 6 0an ; 
wnd it was argued that this meant that 
¥f the produce ‘increased hy resson of the 
‘effort cf seme cne other than ile mortgagee, 
lie increase was not to go io the mortgagees 
‘hut to tLe morigagors. Whereas the irue 
meaning js ihatall the produce is togo to 
‘he ` morigagecs inciuding any increase 
‘which the morigagecs may bring .about. 
‘The negative proposition suggested by ihe 
morigagcrs docs not arise out of the affirm- 
ative provision in the document. In acced- 
ing to the mortgagors’ contention the 
learned Judge was, in my opinion, wrong. 
The ercss-objection should succeed and 
this part of the mortgagor's claim be dis- 
allowed. They must re-pay the sums ‘50 
collecied with simple -interest at six per 
cent. On account of certuin features of the 
defence the Jearned Judge directed that the 
plaintiffs were entitled to costs of trial and 
it is not contended by the defendants that 
this part of his order should be d.sturbed. 
In the result the appeal fails, the cross- 
objection succeeds to the extent I have 
indicated, and the respondents will have their 
costs in this Court. eS 


Dhavie, J—I agree. As the zarpeshgi 
deed was executed in 1830 prior to the pass- 
ing cf Transfer of Property Act, s. 76 (à) 
which can. only be excluded: under s. 77 of 
that Act has no direct application to the 
case. It is, therefore, unnecessary to consider 
the contention advanced by the learned Ad- 
votate for-the respondents ihat the zarpeshgi 
is” only an anomalous .morigige within 
the spiritofs. 93 of the Act, governed by 
its-own terms and by local usage though it 
js true that before the Amending Act of 
1929, s. 58 (d) did not-include in the de- 
finition of a usufructuaty mortgage 
a mortgage under” which. ihe mort- 
gagee iaauthorised to appropriate in lieu 
of-initérest, &c., a part only of the rents and 
proits of the mortgaged property, as the 
zarpéshgi before us does [excluding for 


. the ‘present the circumstance that the deed 


provides not for interest, but for munafa 
(gain cr profit) on the peshgi money). Even 
before the Transfer of Property Act mort- 
gagees in Possession were liable to account 
‘om: much the same lines as we-find in s. 76 


' (h): see: Ghese on the Law of Mortgage in 


India, Vol. 1, (Edn. 5), :p."59). The zc- 
count was taken with-rests,-and the es- 
sential point involved: in it "was that while 


the surplus of interest, if any, over the 
availab'e rents and profits in any year was 
not eddcd to the principal, “for that wouid 
result in charging cempound interes!t;” the 
surplus of net receipts over the receipts 
due in any periid was applied 10 reduce 
the principal, this process being carried on 
from one period to another (usually a year) 
to the tine of judgment. It will be seen 


-preszutly that ibe process invlved com- 


pound interest on such surplus in favour of 
tte mortgagor. Such accounts of rents and 
Profits could, however, be excluced by the 
terms of the contract as in cases coming 


‘within s. 77 of the Act. Our garpeshgi, 


specifies Rs. 984-8 3 as the ‘fixed and con- 
solidated gross jama’ out of which the zar- 
peshgidars are to pay a fixed revenue and. 
fixed cesses, take fixed establishment 
charges and a fixed munafa on account of 
the. peshgi money, and pay the balance cf 
Rs. 82 10 the executants from year’ to year. 
It proceeds to empower the zavpeshgidars 
to apprepriate whatever produce may be 
obtained in excess of the fixed jama through 
or without the instrumentality of the gar- 
peshgidars. It is plain that the deed only 
fixes a gross jama in so far as the transac- 
tion partook of the character of a lease 
and that the recurring payment of Rs. 82 
to the executants, usually called ihe, haq 
ajiri, is formally arrived at from the fixed 
jama without any definite correlation . to 
tke actual rents and profits of any year. 
There can be nodoubt that the deed ex- 
cludes any account of rents and profits on 
the lines of s. 76 (h), nor indeed do the 
appellants ask fcr such an account. I-have 
already referred to the fact that the deed 
does not provide ‘for any interest as such 
on the peshgi money; the zarpeshgidars ure 
to have instead a munafa out of the fixed 
jama and also owt of the surplus produce. 
This was doubtless a deliberato arrange- 
ment because, as Mr. Khurshaid Husnain 
has told us, the mortgegors were Shia 
Mubhammadans. The deed does not require 
the zarpeshyidars to account forthe pay- 
ments that they were to meke out of the 
gross jama. f i l 
This dces not, however, entitlé them at, 
the time cf redemption to insist on “pay~” 
ment of the entire. peshgi money in cash 
in one lump” as provided in the deed, 
when on their own part they failed to 
observe the stipulation to pay the hag ajirt 
(und remission of Dak cess) to the mort- 
gagors. No doubt the mortgagors could, 
have recovered the haqajiri. by indepen- ` 
dent suits, without interest, see Nathan 
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Prasad Shah ‘v. Kali Prasad Shah. (1), 
within the appropriate period of limitation 
from time totime. But that was not their 
onlv remedy, and in Narsingh Narain Singh 
v., Babu Lukputty Singh (2), (a case which 
has been repeatedly followed) it -was held 
that in a-redemption suit the. morigigee, is 
not equitably entitled to say that: 

- “He may keep in. his own’ hands the money due 
from him to the plaintiff, and at the same ‘time 
require the plaintiff to pay to him the monies due 
on hisside ..... The defendant has by his conduct 
‘altered the arrangement under which hs held: the 
property, and, as a consequence the plaintiff is 
ee now to come in and claim an account -from 

im 

It does ‘not, however, appear that the 
account was taken with rests, while in such 
cases as Parasurama. Pattar v. Venkata- 
chalam Pattar, 21 Ind. Cas. 701 (3) and 
Ramavatar w. Tulsi ‘Prosad Singh (4) it is 
_ quite dear thas ihe mortgagor was credit- 

ed with the payments that tke mortgagee 
should have periodically made to him, with 
simple interest; Parasurama's case (3) was 
actually relied upon by ‘the appellants in 
support of the contention that:.the mort- 
gagee is liable to account for’ the payménts 
in default,and itis noticeable that the 
learned Judges actually reduced the inter- 
est on the payments -in default from 10 per 
cent. tab per.cent: in;view-of the-fact that 
the morigagors, had aliowed. a long time 
to elapse without: -enforcing: their right to 
receive the purapad every year... The. inort- 
gage-deed in that case asin the present 
also appears to have fixer no definite rate of 
interest on the mortgage-money: -The 
learned Subordinate Judge hus allowed the 
appellants ‘simple interest at 6 per cént. 
per annum on the -amounts dueto them 
from the zarpzshgidars under the zarpeshgi 
déed. He has pointed out that the .mode 
of accounting adopted by the appellants in 
the account at the end of the plaint involves 
compound interest -ọn these moneys with 
yearly rets. _ 

The learned Advocate for the appellants 
has contested this. But if each periodical 
payment due from the mortgagee is de- 
ducted from the balance of the loan out- 
standing at ths beginning of the year in 
which that “payment falls due, an amount 
equal to the assumed interest on that sum 
is set free from the balance of the next 


year in addition to tho reduction already 


(1) 7P L T 158; 90 Ind. Cas. 785; AIR 1926 Pat. 
77; (1923) Pat. 317. 

(2) 5 C B3. 

` (3) 21 Ind. Cas. o P IR 1911 Mad. 661; (914) M 
~ WN 198; 25M LJ 
(4) 14 CG L J 507; it ‘ind. Cas, 713; 16 OW N 137. 
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effected on: accéunt: -of what might ’con-= 
veniently be.called the instalment “due; and 
in the follcwing- year ‘the ` mortgagor" 18 
further relieved. cn account of. this instal- 
ment. to the extént of the: interest: on the 
instalment’ with one year's interest added. 
A simple. numerical example will perhaps 
make this clear. : Take a loan of Rs. 10-000 
secured -on property with a fixed usufruct 
of Rs. 1,000 out of which the mortgagee is 
t2- appropriate Rs. 600 in lieu of “unafa 
or- interest and pry the mortgagor Rs. 400 
as the haq ajari. If the mortgagee does -nòt 
‘puy the haq ajiri the balance of the loan ab 
the end of the. first year will be Rs. 9,600; 
and as the propor tionate munafa or “interest 
on this is less than that on Rs. 10 000 by: the 
interest on Rs. 409, the mortgagec will: in 
effect be dehited in the accounts for the 
second year with one. year's interest-on the 
first default af Rs. 400 (besidés this second 
year "sg defails of Rs. 409) so that procésd- 
ing on thes me lines, in tle- accounts of 
the’ third year he will be débited -w:th‘two 
years’ compound: munafa or, interest’ on 
the first default and one year's interest -0n 
the second. default, and so oa, Turning 
now to the two cases on which the learned 
Advoe:te has relied for an ‘account. with 
yearly rests ia respect: of the ` moneys -that 
the zarpeshgidars should have paid to ‘the 
mortgagors ‘but. did not—Jaijit “Rai“v. 
Gobind Tiwari. (5) and Brij Kumir Lal v. 
Majlis Sahai, 34 Ind. Cas. 859 (6) -it is” to 
ba observed in the frst place that these 
were cases in waich it was stipulated that 
the morlgages was to have interest at a 
definite rate, while-thezarpeshgi deed be- 
fore us mikes it quite clear that the 
zarpeshgidars ,were. Antended ~ taxtake all 
the rents and Pot. ‘subject: ito the pay- 
ment of thé hag‘ ajiri<(&e.) “to” ‘thé mort- 
gigors (besides thè revenue to the Govern- 
ment regardicg which thére is no dispute), 
In J aijit Rais case (5), moreover, the 
mortgagor was held’ ‘entitled {6 aù, aczount 
with “yearly rests of sums that tha mort- 
gagee should have paid but had not, en 
the principle «mong others of tae last para- 
graph of s. 73, Transfer of Property Act 
as the prymsn:s. in default were payments 
which, apart irom the mortgage bond, the 
mortgagee wos bound under cl. (2) of the 
section to make. 

In Bri) Kumar Lalis case (Ë) the 
learned Judges proceeded on the footing 
that that must be taken to have been done 
which should have Been, done and that, the 


5) 8 A 303; A W N 1884, 9 aa 
gina. Cas. 899; AIR 1917 Cal, 833, 
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«mortgagee by withholding. payment must 
be taken to have applied such sums ʻo- 
wards the discharge of his own dues on the 
security. This was taken to be “the nature 
and.spirit of the agreement entered into 
hetween” the parties. The decision must, 

- therefore, be treated as a decision on the 
terms of the whole agreement which are 
not found in the report. The zarpeshgi 
bond befcre us contains no indication of 
any agreement between the parties that 
moneys withheld by the zarpeshgidars were 
to goto dischargo thé principal due at she 
‘time of default. The appellants get relief 
in respect of such moneys not on the terms 
of tke zarpeshgi deed but on the principle 
that atthe time of redemption when the 
mortgagors, are required to pay the 
amount due by ihem under the zarpeshgi, 
the zarpeshgidars cannot equitably ask the 
Court to ignore the payments that they 
ought to have made to the mortgagcrs, but 
that-the zarpeshgidars must be debited 
with them by. way of equitable set-off. The 
failure of the zarpeshgidars to pay the 
haq ajiri (&c.) seems to me to be no reason 
for dealing with them as if the contract 
between the parties or the equities of -he 
case required them to accept repayment of 
the mortgage advance in dribblets, and 
thus be saddled with compound interest on 
them, while entitled themselves to charge 
= more than the equivalent of simple in- 
erest. 


D. Order accordingly. 


emar a saa 


MADRAS HIGH COURT 
Civil Revision Petition No. 123 
of 1936 
May 1, 1936 
Mcosett, J. 

In re KONDAPALLI AYYAPPA 


_, ~ PLAINTIRER—PETITIONER 

Civil Procedure Code (Act V of 1908) 0. XX, r.4 
—Jucgmert cf Small Cause Court—Contents—Rea- 
sons Jor decision not essential, 

In view cf the provisions of O. XX, r. 4, Civil 
Precedure Codo, a judgment of a Small Cause Court 
need contéin only the ‘points for determination and 
the decisicns thereon. It need not contain the rea- 
son; for srriving atthe conclusion or a discussion 
of the evidence, A statement of the issues only way 
not necessarily indicate the points to be determin- 
ed, though in seme cases jt mey well do so. Each 
case must be judged by itself. K. M, Koppa Karup 
v. Vetayichettishiar (1), Kandcsami Chetty v. Rama- 
linga Che. ty (2), Mariwayee An mal v. Ponnusami 
Chetlicr 13`, Moideen Kora v. Moldcen Kutti Maji 


o end Badri Das v. Ghulam Mohamad (5), refer- 


` In re KONDAPALLI ayyappa (MADR). 
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. C.R. P. under si 25 of Act IX of 1887, 
praying the High Conrt to revise the dec~ ` 
ree of the Court of the District Munsif of 
Bellary in 5. C. S. No. 850 of 1935. 

Mr. N. Appu Rav for Mr. V.S. Narasimha- 
chariar, for the Petilicner. . 

Judgment —In the smell cause. suit 
which is now the subject of this Civil Re- 
vision Petition, the plaintiff sued the de- 
fendant ona promissory note. The Court 
delivered the following judgment: 

“l. Suit for Rs. 110 due on pro-note dated July 
19, 1932, executed by defendant in favour of 
plaintiff for Rs. 100 payable with interest at 134 
per cent. per annum. - 

2. The Ist defendant contested that he is not ` 
liable for ə sum of Rs. 70. 

3. I believe tha discharge. Decree for plaintiff 
with proportionate cosis for Rs.70. Suit for Rs. 70 
is di-missed with costs.” 

The petitioner's Advocate contends that 
this judgment dres not conform to the pro- 
visions of O. XX, r. 4of the Civil Procedure `’ 
Code, which says 

“Judgments of a Court of Small Causes need not 
emtain more than the points for determination and 
the decision thereon.” 

He says thatno reasons are given for 
believing the discharge and there is no dis- 
cussion of any evidence. Rule 4 dees not 
require that either the reasons for arriving 
at a conclusion or dis*ussion of the evi- 
dence should be given by the lower Court. 
In K.M. Koppa Kurup v. Velayichetii- 
chiar (1) Spencer and Krishnan, JJ., held 
that in a suit ona promissory note the fol- 
lowing judgment was adequate: 

“The defendants deny the claim. The point for 
determinaticn is: did the defendants execute the 
promissory note sued on? Iconsider that Ex, A is 
not proved.” 

That was held to be sufficient to meet the 
requirements of r.4 snd they specifically 
disagreed with the views of Seshegiri 
Azyar, J., reported in Kandasami Chetty 
v. Ramalinga Chetty (2) in which that 
learned Judge expressed ihe. view that the 
Judge of a Small Cause Court should give 
seme reasons K.M. Koppa Kurup v. Vel- 
layichettichiar (1), is quoted with. approval 
in a recent decisien of Reilly and Ananta- 
krishna Ayyar, J. in Mariyayee Ammal v. 
Ponnusami Chettiar (3). Inthis latter case, 
the learned Judges were dealing with the 
duties of a Smell Cause Court Judge in 
giving a judgment ona pointof Jaw. In 
Moidecn Koya v. Moideen Kutti Haji (4) 

(1) 42 ML J 583; 70 Ind. Cas. 791; 15 L W 645; 
31M LT 124; Al R1922 Mad. 360. 

(-) 12 L W 285; 89 Ind Cas. 908. é 

(3) 55 M 671: 137 Ind. Cas, 369; 62 M LJ 439;35- 
LW 520;A IR 1932 Mad, 336; Ind, Rul. (1932) 
Mad. 361. : i 

(4) 49 M L J354; 90 Ind, Cas, 968 A` I R 1925 
Mad, 1229, 
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8 judgment ‘f find all the issues for the 
plaintiff’ was held to be inadequate. In 
Badri Das v. Ghulam Mohammad, 95 Ind. 
Cas. 584 (5) the judgment “plaintifi's suit 
is dismissed with cosis! was held not to 
comply with the rule. An examination of 
these cases and others which have been 
cited ‘would show that in accordance with 
the rule the points for determination in 
order to arrive atthe result and the re- 
sulting decision thereon need to be stated. 

If all that is set out is the ` ultimate result, 
Badri Dasv. Ghulam Mohammad, 95 Ind. 
Cas. 554 (5) is a striking example) without 
an indication’of the points for determina- 
tion, quite obviously there-has been no 
compliance with the ruie. A statement of 
the issues only does not necessarily indicate 
the pcints to be determined, although in 
some caseSitmay welldo ‘so. Each case 
must be judged by itself. Inthe case 
before me, it is quite clear what the points 
io be determined were, namely, whether 
. by reason of a payment of Rs. 70 the- lia- 
bility of the defendant was pro tanto dis- 
charged. The lower Court believed the 
plea of discharge and definitely said so; 
I hold that is sufficient. It satisfies the 
test applied by Reilly, J., in Mariyayee 
Ammal v. Ponnusami Chettiar (3) viz., as to 
whether the judgment has been made intel- 
ligible. I may add, however, that- this 
judgment seems to be the bare minimum 
to satisfy the ruleinasuit of this kind. 

The Civil ` Revision Petition is, therefore, 
eae 

| _ » Petition dismisszd. 
6 95 Ind, Cas, 584. 
" PESHAWAR. JUDIGIAL COMMIS- 
SIONER'S: COURT. 
-Civil TARD No.-109 46 of 1936 
` August 19;,1935 
w MIDDLETON, J. C. - 
„ih usammat MANSA DEVI—APPELLANT 
: VETSUS' 
` MAKUAR AND OTHERS—RESPONDENT3 

Guardians: and Wards Act (VIII of 1890), s. 17— 
Appointment of guardian—Welfare of minor— 
Hindu’ girl abducted' and. -converted—Conrersion not 
based on religious conviction—Mother though Hindu 
should. be appointed guardian, 

In appointinga guardian under the Guardians 
and Wards Act the welfare of the minor is ths first 
consideration,- and the term “ welfars “ includzs both 
material and spiritual welfare. 

Where the alleged conversion of a Hindu girl to 
Islam does not appear-to have bezn based on any 
religious conviction erising ont of the girl's study, 
but merely on the girl's wish to throw in her lot 


with the man who abducted her and there was 
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nothing to show that her mother was not aft Biar 
dian except that she was a Hindu: | , ae 

Held, that the girl's conversion “was no. valid. 
reason: to refuss to appoint the mother as guardian. 
Reade v. Krishna (1), Ram ` Prasad v. District 
Judge, Gorakhpore.(2) and Canon, S. S. Al uit ` Y, 
Badamo (3), referred to, 


C.A. from an order of. the Senior. Subs 
Judge, Bannu, dated June 15, 1936.. 

‘Lala Ladha Ram, for the Appellant. 

Judgment.—(- Tuly 22, 1936)—The ap- 
pellant applied under the Guardians and 
Wards Act, for guardianship of the per- 
son of her daughter Musammat Ram Kauri 
alias Musammat Islam Ribi. The. girl 
herself as a witness alleged that she, is con- 
vert toIslam and the Court, althouga hold- 
ing that she was a minor, considered that in 
view of her alleged conversion, her interests 
would be prejudiced if her Hindu mother 
were appointed as her guardian; it dismiss- 
ed Musammat Mansa Devi's application, 
‘cide the ordernow under appeal. In this- 
appeal various, persons have been cited 
as respondents, and itis explained to me 
by Counsel that they are now in jail after 
having been convicted of offences in con- 
nection with the abduction ofthe girl. 
Musammat Ram: Kauri. They are not re- 


lations of the girl and lam. unable to 


understand their interests in the matter of 
guardianship. On the other hand, ..it ap- 
pears that the girl is now in, the de facto 
guardianship of K. B.. Ghulam Haidar 
Khan to whose care she was. sent 
by an order of the District Magistrate 
purporting to have been passed under the 
Criminal Procedure Code. That gentle- 
man is merely acting under the -orders of 
the District Magistrate and is not perscnal-. 
ly interested in the question of guardian- 
ship. It appears to me that the only per- 
son other than the girl's relations who can 
be interested in the matter of this appeal is 
the District Magistrate in his official ca- 
pacity. Notice will issue to him in care he 
wishes to-be represenied by Counsel at 
the hearing of the appeal. No other notice 
need issue. Counsel for -the appellant 


agrees that the nominal Tenpondents are 
not interested. . 
Final Judgment.—My order,. dated 


July 22, 1936, may be read as part of this 
judgment. > Notice has been served upon 
the District Magistrate who does not wish 
to be represented. The minor was bern on 
October 23, 1920, and is, therefore, less 
than 16 years of age. lt appears that 
she was brought up in’ the religion of 
her parents, who were Hindus, “until in 
the present year she was abducted: bya 
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Mussalman; in- whcse company she remain- 
ed for 8 considerable period. After she 
had been traced by the Police, she was plac: 
ed in ihe custody of a Muhammadan 
gentleman by an order of tke District 
Magistrate: thereafter her mother Musam- 
mat Mansa Devi applied to be made 
guardian cf her person under Act VIIL 
of 1890. In the proceedirgs thus instiluted, 
the girl alleged that she had embraced the 
religion of Islam and for this reason the 
Court held that her mother, who is a Hindu, 
was not a suitable guardian and “ih wculd 
not be in the interests of the minor to ap- 
point her as such. In Jaw the religion of a 
minor is that of his crher parents.. A lead- 
ing case onthe subject is reported as 
Reade v. Krishna (1) in which the whole 
question was very fully discussed with 
reference to prior decisions in Enelond and 
in India. Other cases cited are Ram Prasad 
v. District Judge, Gorakhpore, 57 Ind. 
Cas. 651 (2) and Cannon, S.S. Alluntt v. 
Badamo (3). 

` The sole point for determination is- whe- 
ther the girl's alleged conversion to Islam is 
a valid reason for refusing to appoint the 
appellant as her guardian. Tke girls 
father is dead; the girl’s uncle agrees to 
the appointment of the appellant who is 
the girls mother, and nothing kas been 
proved to show that the appellant is notin 
all' respects a fit and proper guardian ex- 
cept that she is aHindu. In appointing a 
guardian’ under the Act, the welfare of the 
minor isthe first consideration, and the 
term “welfare” -includes both material and 
spiritual welfare. In tke present care the 
alleged conversion of the child does not 
appear 10 have been based cn any religious 
conviction arising out ofthe girl's study, 
but merely on the girl's wish to throw in 
her lot withthe man who is at present 
undergoing sentence for having abducted 
her. Her mother, the appellant, dces not 
appear to have acted in any way against 
the minor's interests in the past. I can find 
no legal justification for refusing the 
mother's request to be granted tbe cuslody 
and guardianship ofher child. I accept lke 
appeal, appoint Musammat Mansa Devi as 
guardian of the person of her minor daugh- 
ter Musammat Ram Kauri, and direct that 
the District Magistrate of Bannu forthwith 
make arrangements to have Mfusammat Ram 


ae 
(2) d. Cas. 651; AI R129 AU. 89;2UP L 
R CA) 336. A 
(3) 46 P WR 1916; 52 Ind. Cas. 897; 


Lah, 43e.. ; AIR 1116 
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- less there was a recital clearly 
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Keuri handed over to the custcdy of Mu? 
sammat Mansa Devi. i 
N. - Appeal accepted, 


CALCUTTA HIGH COURT. Y 
Appeal from Appellate Order No, 360 
of 1935 
March 27, 1936 
Guaa AND BARTLEY, JJ. 
HARANATH DEB NATH (HARALATL 
DEBNATH in Vokalatnama) AND cTHERS— 
PLAINTIFFS—A PPELLANTS 
4 veTsUs yi 
BAISHNAB CHARAN DAS AND ANcTHER 
Derry pants—REsroxDENTs 
Regisiration Act (XVI of 1908), ss. 17, 49—Dort- 
gage—Receipt for payment of money under mortgage 
purporting to extinguish mortgage— Registration is 
necessary. 
A receipt for payment cf money due under a 
mortgage purporting to extinguish the mcrtgage re- 
quires registration. It is incollect io say that un- 


expiessed that a 
mortgage was extinguished, a receipt for payment 
of money due on the mcrtgage, extinguishing the 
morigege, is admissible in evidenca though the 
document- was nct registered. Asanuddin Mondal 
v. Asmatulla (1), relied on. : 


A. against tke order of ihe Additional 
District Judge, Second Court, Sylhet, dated 
April 23, 1935, reversing ihat of the Munsif, 
E Court, Habigunj, dated August 30, 
1934. i 


: Mr. Hemendra Kumar Des, for the Appel- 
anis. 

Mr. Bhagirath Cl andra Das, for the Res- 
pondents. 

dudgment.—This is an: ppeal from an 
order of remand, passed by the learned 
Addilicnal District Judge, 2nd Court, 
Sylhet. . i 

The plaintiffs-appellanis in this Court, 
instituted a suit for enfcreement of a mort- 
gage bondexecuted by the defendants on 
December J, 1930. 

The contesting defendant in the suit sd- 
milted tle mortgage, but asserted in his 
defence that the moitgage hed becn calis- 
fied by ithe payments mece bydhe mert- 
gagors. 

The issue raised in ike case relcvent for 
the puipese of the appeal was Issue No. 2: 
Has tLe pleintiffs’ clam in question been 
satisfied? The trial Conrt decided the ques- 
tion raised in that issue against the defend- 
ants, after refusing to admit in evidence 
areceipt mentioned inthe written statement 
filed by the defendant No. 1, and sought to 
be usedin evidencein the case, on the 
ground that il was an unregistered docu- 
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ment, and that its registration was com- 
pulsory under the law. The receipt. was 
of the following description: , aye 

“On receiving Ri. 5,00) in cashjin respect of 
your entire debt and our entire dues, after amicably 
giving remissions, I release you from your entire 
debt. Be it mentioned that from- to-day nothing is 
due to us.” soe 

The Court of Appeal below, om appeal 
by the defendant No. l-in the. suit, came 


to a different conclusion so far as the ques- 


tion of the admissibility of -the receipt in 
evidence was concerned. According to the 
Additional District Judge, unless there was 
the recital clearly expressed that a mort- 
gage was extinguished, a receipt was ad- 
missible in evidence, though not registered. 
On that view of the matter in controversy, 
the admissibility of the receipt in evidence, 
the Judge in the .Court below remanded 
the case to the trial Court for admitting the 
receipt in question in evidence, and allow- 
‘ing the plaintiffs in the suit opportunity to 
show that they did not grant or sign the re- 
ceipt. The plaintiffs appealed from the. 
order of remand. . E BN 

The decision of the question arising for 


consideration in tho appeal depends upon, 


the determination of the p3sition purported 
to have been created by the receipt which 
was soughtto be used as evidence in the 
case before us to prove satisfaction and 
extinction of the mortgage, which the plaint- 
iffs in the suit wanted to enforce, by means 
of the suitin which this appeal has arisen: 
The case before the Court, so far as the 
defendants were concerned, was that the 
entire mortgage on the footing of which the 
claim in suit was made, was satisfied ; and 
in evidence thereof, the receipt was pro- 
duced in Court. Taking the receipt, the 
operative part of which has been quoted 
above, as a whole, and regard being had to 
the purpose fcr -which it wa3 sought to be 
used as evidence in the case before us, 
there can be no question that the receipt 
was for payment ofthe money due under 
a mortgage, and it required registration, as 
it purported, according tothe defendants 
themselves, to extinguish the mortgage 
sought to be enforced by the plaintiffs in 
the suit. The receipt in the case, taking 
the same along with the case of the con- 


testing defendant tefore the Court, was a. 


document by meansof which the extinction 
of aright under the mortgage was sought to 
be established, and as such, its registration. 
‘was compulsory ; and the document could 


not be received in evidence, as it was un- 


registered. The receiptin the case before, 
ysis one to which the observations con- 
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tained “in: the judgment of this Court’in the 
case of Asanuddin Mondal v,:Asmatulta (1), 
are applicable, namely, that : i 


“There can he no doubton” the statement contáins 
ed in thereceipt that the mortgage exoncrated the 


- mortgagor from any liability under the mortgage, 


and the document purported to extinguish the liabi- 
lity under the mortgige.” 

` As , in the case referred to above, on 
the -date of the receipt, the mortgage 
bond in suit would not have been satisfied 
by the payment mentioried in the receipt, 
for the document showed. that there was a 
larger sum due, and the document -could 
not be used for the purpose of proving the 
payment. As indicated above, we have no 
hesitation. in holding in agreement with 
the view taken by-this Court in Asanuddin 
Mondal case's (1) that the trial Court was 
right in its decision that the receipt in ques- 
tion was not admissible in evidence, asit 
was an unregistered document. ‘I'he Judge 
in the Court below is not, in our judgment, 
right in’ holding that unless there was à 
recital’ clearly expressed that a mortgage 
was extinguished, a receipt for payment of 


‘money due on the mortgage, extinguishing. 


the mortgage, asin the case before us, is 
admissible in evidence, though the docu- 
ment was not registered. : 

In the. result, the appeal is allowed; the 
order of remand passed by the Court 
of Appeal below, against which this 
appeal was directed, is seb aside and the 
case is sent back to that Court for the 
purpose of being dealt with on the ma- 
terials on the record other than the re- 
ceipt which we have held to be inadmissible 
in evidence, as it was an unregistered docu- 
ment. The appellants are entitled to their 
costs in this Court. The hearing fee in 
this appeal is assessed at two gold mohurs, ` 

i - Appeal allowed. 


N. 
Q) 360 W N 738; 112 Ind. Cas. 517; AIR 1933. 
Cal. 198; 550 LJ 571; Ind. Rul. (1933) Cal. 334. 
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Held, presentation on sutsequent date must relate. 


back to date on which original application had been 
presented. . we . 

. A wrong’ practice prevails in the Punjab by which 
“Courts return plaints and similar documents which 
are jnccmplete or aie not accompanied by necessary 
- papers to the parties who file’them. This procedure 
-which has no warrant gives rise to endless difficul- 
ties in various forms. The cases of retuming a 
plaint or memo. of appeal for presentation are differ- 
ent and form a class apart. But generally speaking, 
a document which has once been filed in Court should 
yemain there until proper orders have been passed 
on it, The document may be rejected or may be 
accepted, but when once it is in the office of the 
Court, it should not be returned. In such cases a 
Counsel would be perfectly within his rights if he 
refuses to take back the document after explaining 
in a suitable manner his legal position to the Court. 

A creditor's petition for adjudicating the debtor 
as insolvent was presented within three months of 
the date of the mortgage deed which was impeached 
as collusive. The Court returned it to the petitioner 
and required him to file certain necessary copies. 
It further gave him tim: within which to comply 
with the orders of the Court. The petitioner obeyed 
the orders of the Court and filed his application 
within a period of two weeks. The Court dismissed 
the petition on the ground that the petition had been 
made more than three months from the date of the 
deed: 

Held, that under these circumstances the petitioner 
should not be allowed to suffer from the lax practice 
to which the Court had recourse while return- 
ing the application to the petitioner. The application 
when made first was within time andthe order which 
the Court made should: not be used by that Ccurt 
to the prejudice of the petitioner’ and the presenta- 
tion of the petition with the necessary copies sub- 
sequently must relate back to the date on which the 
original application had been presented. : 


Mise. F. C. A. from an order of the District 
Judge, Mianwali, dated August 10, 1935. 


Mr. V. N. Sethi, for the Appellant. 
© Mr. L. M. Datta, for the Respondent. 


Judgment. —This appeal arises out of 
certain insolvency preceedings. An appli- 
cation was made by a creditor on January 
28, 1935, praying that the debtor may be 
declared insolvent. In the body of. this 
application it was mentioned that decrees 
had been obtained against the debtor by 
petitioning creditors. It was also mention- 
ed that on October 30, 1934, the debtor had 
executed a collusive deed of mortgage with 
intent to defeat or delay the creditors. The 
office made a report that the. application 
was not accompanied by copies of decree- 
sheets and the mortgage-deed. This report 
also bears the date, January 28, 1935. On 
that date the Court returned the application 
to the petitioning creditor so that he might 
. filethe necessary papers and it was further 
ordered that the application should be re-filed 
within two weeks of the order. On .Febru- 
ary 9,1935, the petitioning creditor refiled 
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the application as directed by the Court* 
At the hearing an objection was taken that < 
inasmuch as the upplication was made om 
February 9, 1935, more than three months - 
after the date of the mortgage, namely, 
October 30, 1934, the application ‘was time-. 
barred. This contention prevailed with the 
Insolvency Judge and he dismissed the | 
applicationon this ground. The petition- > 
ing creditor has come up to this Courtin ` 
appeal. f i 

I may observe here that a wrong practice 
prevails in this Province by which Courts . 
return plaints and similar documents which 
are incomplete or are not accompanied by 
necessary papers to the parties who. file. 
them. This procedure which has no warrant 
gives rise to endless difficulties in various 
forms. The cases of returning a plaint or 
memo. of appeal for presentation are different 
and form a class apart. But generally 
speaking a document which has once been 
filed in Court should remain there until pro- 
per orders have been passed on it. The 
document may be rejected or may be 
accepted, but when once it is in the office of 
the Court, it should not be returned. In 
such cases a Counsel would be perfectly 
within his rights if he refuses to. take back . 
the document after explaining in a suitable 
menner his legal position to the Court. 
This was not done inthe present ‘case and 
in my judgment the Court was-not justified 
in returning the application to the petitioner. 
The Court would baye been within its rights 
to demand copies of certain documents on 
which the petitioner.relied within a fixed 
period and if he had failed todo so, the 
Court might have taken such action as 
the law permitted. Now in the present case 
the petition was presented by the creditor 
within a period of three months from the 
date of the mortgage-deed, i.e. October 30, 
1931. The Court returned it to the peti- 
tioner and required him to -file certain 
necessary copies. It further gave him time 
within which to comply with the orders of 
the Court. The petitioner obeyed the 
orders of the Court and filed his application 
within a period of two weeks. ; 

In my opinion under these circumstan- 
ces the petitioner should not be: allowed 
to suffer from the lax practice lo which the 
Court below had recourse while returning 
the application tothe petitioner. I asked 
the learned Counsel for the respondent to 
show me any provision of insolvency law 
under which it was incumbent upon the 
petitioner to file certain documents along 
with his petition hut he has not been able 
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to do so. Under these circumstances, I am 
of opinion; that the order of the Court below 
dismissing the application is. 
“The application when madé on January -28; 
: 1935, was within time and the order which 
the Court made should not be used by that 
Court to the prejudice of the petitioner 
and the presentation of the petition with 
the necessary copies on February 9, 1935, 
must relate back to the: date on which the 
original avplication had been presented. 
_ I therefore, set aside the order of the 
“Court below and remand the case to that 
Court for disposal of the application 
according to law. Parties to bear their 
own costs. 
ON. Order accordingly. 


nd 


w 


oe PATNA HIGH COURT 
. Civil Appeals Nos. 1110 and 11386 of 1933 
. September 30, 1936 
i MosamMap Noor AND MADAN, JJ. 
- DAROGI RAL AND ANOTJER— DEFENDANTS 
—APPELLANTS 
VETSUS 
BASDEO MAHTO AND O0THERS—- 
. PLAINTIFFS —RESPONDENTS 
` Hindu Law —Alienation — Necessity — Widow— 
Alienation for payment of husband's barred debts is 
alienation for legal necessity — Debts — Debts by 
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Debt held to be by widow—Alienation to pay off such 
debt is binding on reversioners — Limitation Act (IX 
of 1908), s. 19—Amendment in 1927—Widow acknow- 
ledging—Acknowledgment binding on reversioners— 
Appeal—Power of Appellate Court—Decree not ap- 
pealed against inseparably connected with decree 
appealed—Interference with former, 
A Hindu widow can. alienate 
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L her husband’s pro- 
perty to pay up his barred debts. [p. 536, col. 2.] 

In deciding what are’ legal necessities under the 
Hindu Law all these “necessities” which the Hindu 
Law-give:s have recognised as legal, justifying 
alienation of properties by a limited owner must be 
included, Payment ofan, antecedent debt legally in- 
curred ‘is a legal necessity. ‘This necessity does not 
cease to be “legal” under the Hindu Law when the 
debt has bezome barred.under the Statute Law. If 
the Hindu Law authorizes a limited female owner to 
incur’ debt for certain ‘ purposes and also authorises 
ner to alienate properties for the payment cf that 
debt, the authority cannot be said to have come to 
-an end simply because the enforcement of payment 
of that debt has become barred, Legal necessity 
does not mean enforceable necessity. Hindu Law is 
very strict about the payment of debts. Hunooman 
Persaud Pandey v. Babooee -Munraj Keoonwaree (4), 
explained. Makkhanlal v. Sardar Kunwar (2), diz- 
sented from. [p. 556, col. 2; p. 557, col. 1.) . $ 

After the amendment of s.19, in 1927, a Hindu 
widow can by acknowledgment save a debt from 
limitation and this acknowledgment is binding upon 
ths reversioners. [p. 557, col. 1.) ' 

It is the duty of the widow to perform the shradh 
of her husband. This being the case, it is of no 
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importance that the loin was actually taken by the 
o daughters who must have been acting on behalf of 
their mother. .The debt is there and for all practi- 
-cal purposes it is adebt incurred by the widow for 
. the shradh of het husband. It is,-therefore, incumbent 
upon the daughters when they suécéed-to the 
estate to pay off thatdebt. [p. 554, cols, 1&2.) . - 
._ Though the power of the Appellate Court is wide, 
the cases in which it should interfere with the dec- 
ree which has not been appealed against are those in 
which the portion of the decree appealed against is 
go inseparably connected with the decree not appeal- 
ed against that justicé cannot be done, unless the 
portion against which no appeal has been preferred 
is also interfered with. |p. 558, col. 1.] i 
[Where there were two independent transactions, 
though the questions of law and fact involved in 
both of them were, to some extent, the same, the 
High Court refused to interfere.] [ibid.] 
Kesho Prasad v. Narayan Dayal (5)and Chandra 
Bibi v. Mohanram Sahu (6, referred to. 
' C. A. from the decision of the Additional 
District Judge, Muzaffarpur, dated Febru- 
ary 9, 1933. 
Messrs. Mf. N. Pal and Naradwipa 
Chandra Ghose, for the Appellants. 
- Messrs. Dhyan Chandraand R. J. Baha- 


dur, for the Respondents. 


Mohammad Noor, J-~These two ap- 
peals arise Out of the same suit instituted 
by tke plaintiffs for a declaration that two 
deeds, one a sudhbharna dated Decem- 
ber 3, 1928, for Rs. 1,000, in favour of 
Halaku Rai(appellant in S.A. No. 1136 of 
1933), and the other a sale for Rs. 1,100 
dated Desember 6, 1926, in favour of Darogi 
Rai (appellant in S. A. No. 1110 of 1933), 
executed by Musammat Murni and her sis- 
ter Musammat Sahodri, daughters of one 
Rampat, were without legal necessity and, 
therefore, not binding upon the plaintiffs 
who are the reversioners of Rampat. Ram- 
pat died leaving three daughters, Musam- 
mat Murni, Musammat Sahodri and Musam- 
mat Jhapsi. The plaintiffs are the sons of 
his fourth daughter who pre-deceased him, 
Rampat was succeeded by his widow Jai- 
mangal wto died a few months later ‘and 
then the three daughters succeeded him 
as limited owners. Two of them, namely, 
Murni and Sahodri, executed the two deeds 
mentioned above. The learned Subordi- 
nate Judge who tried the suit held the 
documents to be valid in part, that is to say, 
the sudhbharna to the extent of Rs. 850, 
and the sales to the extent of Rs. 700 and 
invalid for the rest of the consideration. 
One ofthe defendants of the suit, Darogi 
Rai, who held the sale deed, preferred an 
appeal. Halaku, the other defendant, the 
holder of the sudhbharna, accepted the dec- 
ree and preferred no appeal. The plaint- 
iffs- also remained satisfied with the decree 
and did [not prefer any -appeal, but in 
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Darogi’s appeal he. filed a cross-objection 
not only against- that portion of the dec- 
ree which was in favour of Darogi, but also 
against that portion of it which was in favour 
of Halaku.. The learned District Judge has 
held that the deeds were not “valid to 
any extent whatsoever and while dismiss- 
ing the appeal of- Darogi, decreed the suit 
in its entirety not cnly against Darogi 
but against Balaku also. Darogi and Halaku 
‘have, therefore, preferred these two second 
‘appeals. I 

. The two deeds which are Exs. A. (sudh- 
bharna) and B (the sale deed) were exe- 


‘ented for consideration, a very large part. 


of which, as mentioned therein, was utiliz- 
ed for payments of debts which are said:to 
have been incurred for meeting the.shradh 
expenses. of Rampat and. his widow. The 
Jearned trial Court held that the payment 
of these debts constituted Jégal necessi- 
ties under the Hindu Law for. which the 
properties could be alienated. The learn- 
ed District Judge on appeal,-though~ he 
has not found: that-in fact no money was 
borrowed for the shradh expenses or. that 
ihe debis were not paid out - of conside- 
ration money of the deeds in question, has 
held the alienations to be illegal on two 
grounds: first, that it was no business of 
the daughters.when thejr mother was alive 
to incur debt for the shradh of their father 
Rampat: and secondly, that when the two 
deeds were executed, the debts incurred 
for the shradhs had become barred: and, 
therefore, it was illegal to alienate proper- 
ties to pay _ off these debts. Both these 
grounds of the learned District Judge have 
been assailed before us in these second ap- 
peals. Regarding the first proposition, the 


learned District Judge's objection is about 


the daughters borrowing for the shradh of 
their. father Rampat when his widow was 


alive. The amount borrowed for his shradh.- 
was Rs. 800 out of which Rs. 400 wizh inter- 


est thereon wes paid by- the sale and 


Rs. 400 with interest: thereon by the 


sudhbharna. It seems that tke widow of 
Rampat must have been very much ad- 
vanced in age and naturally the daughters 
who were prospective heirs of their father 
must have been looking after the property. 


It is not disputed that it was the duty of 


the widow to perform the shradh of her hus- 
band. It is also not denied that the shradh 
was performed out of the money borrow- 
ed. This being the case, it isin my epin- 
ion of no-‘importance that. the loan was 
actually taken by the daughters who must 
have been acting on behalf of their mother. 
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The debt was there ant for all practical 
Purpsses it wasa debt incurred by the 
widow for the shradh of her husband. It 
was, therefore, incumbent upon the daugh- 
ters when they succeeded to ‘the estate to 
pay off that debt. | 

It- is not denied, as it cannot be denied, 
herself borrowed the 
morey for the shradh of her husband, the 
daughters could have legitimately alienat- 
ed the property for the payment of that debt 
and the fact that taney incurred tte debt 
for the shradh. performed . by ‘the widow 
makes no difference whatsoever. The next 
ground of the learned District Judge for 
dismissing the suit, namely that the daugh- 
ters could not alienate property for pay- 
ment of debts incurred for legal necessi- 
ties which had become. barred, requires 
serious consideration. It is settled law that 
a w.dow can alienate her husband's pro- 
perty to pay uphis barred debts. The re- 
cent-decision in this connection is of the 
Calcutta High Court in Ashutosh Sikdar v, 
Chidam Mondal (1). Now-the question is 
whether a female limited owner.can. legiti- 
mately alienate-any portion~of the estate to 
pay a debt legally incurred by her when the 
debt “has become barred. The: “learned 
District Judge has relied upon a decision 
ofthe Allahabad High Court in Makkhanlal 
v. Sardar Kunwar 137 Ind. Cas. 193 (2). It 
was held in this case that a widow is not 
entitled to alienate property of her hus- 
band for the payment of her own barred 
debt though the debt itself was of such a’ 
nature that alienation of property would. 
have been justified at ihe time the debt was 
incurred. With my profoundest respects to 
the learned Judges who decided this case, 
I beg to ditfer from the view taken by them 
asin my opinion, it introduces into the 
Hindu Law considerations waich are foreign 
to it, namely,the principles of the statute 
law of limitation. 

In deciding what are legal necessities 
under the Hindu Law, we must inc'ude all 
these “necessities” which the Hindu Law- 
givers have recognised as legal justifying 
alienation of properties by a limited owner. 
Payment of an antecedent debt legally in- 
curred is a legal necessity. Does this ne- 
cessity casse to be “legal” under the Hindu 
Law wien the debt has become. barred 
under the statute law? If the Hindu Law 
authorizes a limited female owner to incur 


(1) 570 901; 126 Ind. Cas. 283; A-IR 1980 Cal, 
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(2) 137 Ind. Cas. 193; A IR 1939 All. 555; Ind, Rul, 
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debt.for certain purposes and also euthori- 
res kerto alienate properties -for the pay- 
ment of that debt, the authority cannot be 
said -to have come to au end: simply be-, 
cause the enforcement of payment of that 
debt has become barred. Hindu Law does 
nob recognize limitation. Mayne in‘ his 
invaluable Treaties on Hindu Law, while 
dealing with this topic after‘referring to- 
seme earlier cases in which it was held that. 
a Hindu widow was not entitled to alienate’ 
property to pay up ker husband’s barred 
debt, says : . Pe ; 

“This seems ‘sensible enouth as a matter of mun- 
dane equity,. though it may be doubted whether 
a plea of the statute would be accepted in the Court 
of the Hindu Rhadamanthus. In more recent cases 
it has been repeatedly held that a widow's obligation: 
to pay her husband's debts, and her right to alie~ 
nate property, descended frcm him for that purpose 
is not aifected by the statute of limitation,.or any 
sintilar contr.vanos for getting rid of his obligation.” 

Then te refers to the decision of the Judi- 
cial Committee in Soni Ram v. Kanhaiya 
Lat 13), where it, was held that a widow by. 
acknowledgment cannot keep alive the debt. 
of her husband and save itfrom limitation 
against the husband, and says: 

“Tt is respectfully submitted that the validity of 
the acknowledgement might have been adequately 
and properly tested by those principles by which’ 
her dealings with her husband's, property are 
ordinarily judged. Ifthe widow can contract a debt. 
when a cass of necessity arises, so asto bind the 
reversioners, she must obviously have a discretion 
in determining the mode and time of payment. 

“Oases canbe easily imagined when it may be 
more prudent to defer payment and to hold that 
even in such a case the widow could not prolong 
the period of limitation by her acknowledgment 
seems to introduce a rule fraught with serious risk 
to, the estates.” : : 

The decision of the Judicial Committee 
was based on the construction. of. s.. 19, 
Limitation Act. Since then. on the recom- 
mendation of the Civil Justice Committee 
the law has been. changed by the. Limita- 
tion (Amending) Act of 1927. . Now a widow 
| can, by acknowledgment, save a debt from 
limitation and this acknowledgment is bind- 
ing upon the reversioners (see Explanation to 
8. 21, Limitation Act). ‘It was open to the 
daughters in this case to “keep the debts 
alive by renewing them and they would 
have been binding upon the plaintiffs ag 
-they were incurred for legal ‘necessity. 
see no reason why they should not -be 
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allowed to pay up the debts which they could’ 
No other decision’ except: 
the one of the Allahabad High Court. refer-° 
red to above has been placed before us.’ 

(3) 40 I A 74; 35 A 227; 19 Ind. Cas. 291; 13M L T.: 
437; 17 C W N605; 11. A I; J 339; (19139) MWN- 
et QOL J 48% 15 Bam, L-R 489; 25M LIL, 


have kept alive. 
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Their Lordships” ldve.relied upon ‘the deci- 
sion of the Privy- Council in Hunoomanper- 
saud Panday v. Babooes- | Munro) Koon- 
waree (4), for the definition of “legal neccs- 
sity.” .That was a case. of #lienation by 
the guardian of an infant and the ques- 
tion was whether it. was for the benent of 
the-estate. Their Lordships of {he Judicial 
Committee in dealing with the power of the 
manager of an infant heir observed : ; 
“The actual pressure on tha: estate, the danger- 
to be averted, or the benéft to be conferred upon 
it, in the particular instance, is the thing tobe 16- 
garded.” BOA , i ‘i 5 
- Their Lordships were considering “benet, 
fit tothe estate” and not “legal necessity.” 
The two partly overlap but do not always, 
coincide. -As was pointed’ out in the Cal-, 
cutta decision above referred to, Ashutosh. 
Sikdar v. Chidam Mondat (1), pressure upon. 
the ‘estate is not the only ground .upon- 
which a limited. owner can alienate the 
properly. : For instance pilgrimage to Gaya, 
or shradh justifies alienation tuough it can- 
not be said that they benefit the estate. 
in its material sense or that they are pre- 
sure upon the estate which is to be averte 
ed. Legal necessity does not mean en- 
forceable necessity. Hindu Law is very. 
strict about'the payment of debts. It makes. 
a man three generations liable for his debts, 
though the descendants may have received 
no ‘property from his ancestors. Under, it 
there is no such thing as a barred debt, 
Eyen under the’statuté law of India a:bar- 
red debt isa good consideratjon.. The debt 
does not become a extinct; only the remedy. 
is barred. It istrue that a karta of a joint 
family as such cannot revive a barred debt 
though he can save it from becoming bar- 
red. But there is a difference between the 
powers ofa karta and a female., limited 
owner. -The former acts-under an implied 
authorrity of the co-parceners which autho- 
rity- does not extent to his praying a bar- 
red debt, but the latter within certain 
limits isan owner and there is no Treason to 
debar her from-paying’ up. a debt which 


she has legally incurred.” . 


Tn view of my findings itis not-necessary to, 
consider how far the learnéd District Judge’ 


was, justified in reversing the decree in, 
favour of Halaku in an ‘appeal by Darogi_ 
when the former had not appealed. The 
circumstances 


under which a Court of’ 


Appeal is justified in interfering with that | 
portion :of the. decree against waich there 


is mo appeal, have been’ laid down in this - 
(J6 MT A393; JW. R, BI; 2 Sather 23; 1 Gar, : 
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Court in Kesho Prasad v. Narayan Dayal 
(5) and in Chandra Bibi v. Mohanram Sahu 
(6). Those circumstances were not present 
in this case in which thoughin form there 
was one decree butin effect there were two 
distinct decrees against two different per- 
sons on two separate causes of action. There 
were two documents executed no doubt by 
the same parties but in favour of two differ- 
ent persons. Though the power of the 
Appellate Court is wide, the casesin which 
it should interfere with the decree which 
has not been appealed against are those in 
which the portion of the decree appealed 
against is so inseparably connected with the 
decree not appealed against that justice 
cannot be done, unless the portion against 
which no appeal has been preferred is also 
interfered with. Here there were two inde- 
pendent transactions, though the questions 
of law and fact involved in koth of them 
were tosome extent the same. As, how- 
ever, the decision of the learned - District 
Judge is wrongon the main ground, this ques- 
tion need rot be pursued further. 
therefore, allow these two appeals, set aside 


the decree of the District Judge and restore’ 


that of the trial Court. Parties will bear 
their own costs in this Court and in the 
Court of Appeal below. The order for cosis 
by the trial Court will stand. 
Madan, J.—I agree. 
D. 


(5)4 Pat. 37; 82 Ind. Ces, 984; A I R1925 Pat 
35 


235. 
- (6) 13 Pat. 200; 153 Ind, Cas. 412; A IR 1934 Pat. 
134; 15 PL T 42; 7 RP 332, 


Appeals allowed. 





RANGOON HIGH COURT 
Civil Regular No. 253 of 1935 
June 8, 1936 
LEACH, J. 

J.C. MAURICE—PLAINTIFE 
versus 


SECRETARY or STATE—Derenpant 

Government of India Act, 1915 (5 & 6 Geo. V, C. 61), 
s. 96-B—Right of Crown to dismiss servant—Civil 
Service Rules, r. 55—Removal of servant contrary 
to provisions of r. 55—Right to compensation—Mea- 
sure of compensation—l’actors to be considered— 
Damages. . Ng 

The right of the Crown in India to dismiss a ser- 
vant is absolute unless there is sone provision in 
the Government of India Act or of the rules made 
thereunder, which limits it butruleshave been made 
ander the powers conferred by the Act, and certein 
formalities have to be complied with before the 


Crown can lawfully “remove” a person from its” 


service in India. The procedure to be adopted be- 


fore a person is removed from the ' service of the i 
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Crown is to be found in r, 55 of the Civil Services 
(Classification, Control and Appeel) Rules. Secretary 
of State v. N. D'Attaides (1), Secretary of State for 
India v. Yadargir Dharamgir (2), J. R. Baroni v. 
Secretary of State (3) and Addis v. Gramophone 
Co, Ltd. (4), relied on. 

The plaintiff was placed under susp2nsion and 
called upon to show cause why he should not be 
dismissed or removed from his appointment on 
account of gross carelessness, involving the loss of 
the files and papers relating to two important matters 
which were bsing dealt with in the office of the Home’ 
and Political and Judicial Departments. The Chief 
Secretary 1emoved him from appointment disbeliey-. 
ing his explanation without hearing his witnesses. 
He also took into consideration the fact that he was 
an insolvent and no opportunity was offered to the 
plaintiff -of explaining why he bad applied for ad- 
judication in insolvency, He also took into consi- 
deration adverse rəports: 

Held, that the plaintiff was removed from Govern- 
ment service contrary to the provisions of r. 55 
and this amounted to wrongful dismissal in . law 
and entitled the plaintiff to damages. Secretary of 
State v. N. D’Attaides (1), followed: ss 

Held, also, that he was not entitled to a sum based 
on what he would have received by way of salary 
and pension if he had been allowed .to remain in 

hs 
likelihood of the plaintiff obtaining other employ- 
ment was tobe taken into account. The Court was 
‘also entitled to take into account the facts which 
were proved against him in the course of the in-, 
quiry and thə right which the Orown had t> dis- 
pens with his services at will. Damages in an 
action for wrongful dismissal cannot include com- 
pensation for the manner of dismissal or for injured- 
feelings or for the loss which the dismissed s22 vant 
may sustain from the fact that the dismissal of 
itsel? makes it more difficult fr him to obtain 
fresh employment. The precise amount of the dam- 
ages could not be estimated but the amount awarded 
must be reasonable. Ae he was wrongfully dismiss-. 
éd, he was entitled to the amount of salary which, 
was deducted during his period of suspension. 
But he was not entitled to full pension. The Court 
should also consider the fact that the Crown had 
the right to dispense-with his services at any moment, 
Lp. 562, col. 1.] 


Mr. Welling‘on, for the Plaintiff. 
Mr. Lambert, for the Defendant. 


Judgment.—The plaintiff wes an as- 
sistant in the office of the Home and 
Political and Judicial Departments of 
the Government of- Burma. On October 
29, 1931, he was removed from Government 
service. I use the word “removed” in the 
sense in which it is used in the rules 
framed under s. 95, Government of India- 
Act (1915). The plaintiff claims that his 
removal was wrongful and has filed this 
suit to recover damages, which he asses- 
ses at Rs. 50,000. In the written state- 
ment filed on behalf of the Secretary of 
State for India in Council it is denied. 
that the removal of the plaintiff from’ 
Government service was wrongful, It was 
aveired that ihe. plaintiff's- removal was 

footy 
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a valid exercise of the prerogative power 
of the Crown and thatthe Court has no 
jurisditiion in the matter. The plaintiff 
.is an insolvent and it is further plead- 
ed that if there is any cause of action, 
the right to sue is vested in the Official 


Assignee. In view of the pleas with re- 


gard to jurisdiction and the effect of the 
plaintiff's insolvency, I framed the fol- 
lowing ‘preliminary issues :—. 

(1) Has the Court any jurisdiction to try 
this suit ? (2) Does the cause of action, if 
any, vest in the Official Assignee ? 


I heard the arguments of Counsel on 
Issue No. 1 on-December 3 last, 
their request the arguments on Issue 
No. Zon December 10. I decided both 
issues against the defendant. My reasons 
are fully set out elsewhere in the record 
andit is not necessary to repeat them 
here. I have since heard the evidence 
adduced bythe parties on the other issues 
and Iam now called upon to give judg- 
ment onthe meritsof the case. Subject 
to the provisions of the Government of 
India Act and-the rules made thereunder 
every person in tke civil service of the 
Crown in India holds office during His 
Majesty's pleasure. ` This is expressly. laid 
down in s. 96-B of the Act. The right 
of the Crown in India to dismiss a ser- 
vänt is, therefore, absolute unless there 
is some provision in the Act or of the 
rules made thereunder, which limits it. 
Bee Secretary of State v. N. D'Attaides.(1); 
C. R. No. 229 of 1935 and Cri. Mis. Appln. 
No. 1 of 1935 Maung Ba Tun v. Secretary 
of. State and Secretary of State for 
India v. Yadavgir Dharmgir (2). There 
is nothing -in .the Act- itself which 
limits the right so far as the plain- 
tiff is concerned, but rules have been made 
under the powers conferred by the Act, 
and certain formalities have to be com- 
-plied with before the Crown.can lawfully. 
“remove” a person from its service in 
India, This was laid down in J. R: 
Baroni v, Secretary of State (3), and also 
in Secretary of State ve N. DAttaides (1); 
The -procedure to be adopted before a 
person is removed from the- service of the 
‘Crown is.to be found in r. 55 of the 
Civil. Services (Classification, Control and 
Appeal): Rules. This rule requires. that: 


(D 12 R 556; 154 Ind, Cas. 212; A TIR 1934 Rang. 


881; 7 R Rang. 285. 


2) 60 B 4%; 160 Ind..Cas, 505; å I R 1936 Bom. 19; 
JO. 


37 Bom. L-R 931; 8 R B 258 : : 
(3) 8 R 215; 120 Ind.‘Oas. 695; A I R 1929 Rang, 
207; Ind. Rul. (1930) Rang. 55, : 
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(1) the person charged shall ba -informed 
in writing of the grounds on which ‘it is 
proposed to take action and -that he 
shall be given an adequate oppcrtunity of 
defending himself. (2) The grounds on ~ 
which itis proposed to take action shall 
be reduced to the form of a defnite 
charge or charges, which shall be com- 
municated to the person charged together 
with the statement of tke allegations on 
which each charge is based and of any 
other circumstances which it is proposed 
to take into consideration in passing 
orders on the case. (3) The person charg- 
ed shall be required within a reasonable 
time toput ina written statement of his 
defence and to state whether he desires 
to be heardin person. Ifhe so desires, 
orif the authority concerned so directs, 
an oral inquiry shall be held. (4) At 
the oral enquiry evidence shall be heard: 
as to such of the allegations as are not 
admitted, and the person charged shall 
be entitled to cross-examine the witnesses, 
to give evidence in person and to have 
such witnesses called as he may wish, pro~ 
vided that the officer conducting the inquiry 
may, for special and sufficient reason to 
be recorded in writing, refuse to calla 
witness. uO 
This rule does not apply where the per- 
sen concerned has absconded, or when. 
it is for other reasons, impracticable to 
communicate with him. All or any of 
the provisions may, in exceptional cases; 
for special and sufficient reasons to be’ 
recorded in writing; be waived: without: 
injustice to tke person charged. It is 
admitted by the léarned Advocate for the 
plaintiff that this is the only rule which 
applies to this case and that ‘the right 
of the Crown in India’ to dismiss a civil 
servant is only qualified to the extent 
set out in the rile. On ‘August 10, 1931, 
the plaintiff was placed under suspension 
and called upon to show cause why ke 
should not be dismissed or’ removed from 
his appointment on account of gross 
carelessness, involving the Ices of the 
files and papers relating to two important’ 
matters which were being dealt with’ 
in the office of the Home and Political and’ 
Judicial Departments. He was required to 
submit a written statement within one 
week and to file alist of the witnesscs he 
desired to call in support thereof. He 
complied with this requirement on August’ 
17. The loss of the papers was admit- 
ted, but carelessness was denied. He stated 
that on’ Saturday,” August “1, 1941; he? 


50 i 
decided to take tke-papers home with him 
to work on them during the week-end. In 
order to reach- his home it was necessary 
for him to travel by a motor omnibus 
. which he intended to meet near the 

Suratee Burrs Bazaar.” On arrival at the 
“Suratee Burra Bazaar he had to wait and 
for 15 minules he stood on the pavement 
with the -papers in his arms. The papers 
were heavy andin order to rest his arms 
he placed the papers on the ledge of a 
pillar of the portico. of the Vegetable 
Market. His explanation proceeded as 


follows : | ; 
“A good many people saw me with the [files therè 


tthe time. Ihad barely rested a minute af the 

Sale when I saw Tead Constable Habibullah 
from the Motor Vehicles Department pass by with 
a constable, I clapped to the Head Constable frem 
my position at the pillar as I had something to ask 
him. I moved to theedge of the pavement about 
two fest from the pillar to speak to the Head 
Constable. When moving away I turned round to 
look at the files, not that { expected them to be siolen 
put because I thought the files might dropand get 
badly soiled. I had barely spoken to the Head 
Constable for £0 seconds when on turning round I 
found the files had disappeared from their place at 
the pillar, I immedistely glanced round .the base 
of tha pillar to see ‘if they had fallen there and 
not finding them there-I informedthe Head Consta» 
ple of the theft and asked him andhis Constable to 
help me totracs the papers.” ; 


“Then followed a long ‘statement of efforts 
which he said -he had made to trace the 
thief and recover the papers. He.conciud- 
ed with the requests that an oral inquiry 
might be held, that. he be heard in per- 
son and that he be allowed toengage a 
Barrister to watch his case.” On. August. 
29,1931, the Under-Secretary of the Judi- 
cial Department intimated’ to the plaintiff 
in writing that-in passing orders on his 
Gase ib was proposed to take into con- 
sideration the fact that on His return from 
a month's leave in November 1930 all the 
four Superintendents ‘in the Judicial 
Department. objected ‘to him -in their 
Fespective branches for reasons which 
were given. The plaintiff -was then re- 
‘quired to submit any ‘explanation’ that he 
tight have to offer in that connection by 
September 7, 1931, and to attend at the 
effice of the Under-Secretary to the’ Judi- 
cial Department on September 9, 1931, 
for, stich oral statement as he might desire 
to make in person.. The plaintiff's request 
to be-allowed to have the assistance of a 
Barristei,, was rejected on the ground that 
theychaige against him was not of a 
complicitedanature and, if proved, would 
not odhslititie se serious criminal offence. 
Un September: 10, 1931, the plaintiff 
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appeared l before the Under-Secretary; 
wnô recorded the statement which he 
had to make. In the list of witnesses 
whom the plaintiff desired to ca'l were 
the names of certain persons who were 
expected to depose to what had happened 
when the papers were stolen, with a view 
to proving that they had, disappeared 
during the short interval of time during 
which the plaintiff's eses were taken off 
them. The Under-Secretary did not con- 
sider it necessary that these witnesses should 
ba called because he accepted the. plzintilf's 
statement of the circumstances under which 
the papers were lost. Ee, however, held 
that on his own showing the plaintiff stood 
conderaned on the charge of gross care- 
lessness. The Under-Secretary also held 
that the plaintiff had not absolved himself 
from the grave reflections on his usefulness 
as an assistant, indicated by tha fact that 
not one of the four Superintendents of the 
Judicial Department: desired to have him 
in their respective branches. The Under- 
Secretary accordingly recommended that the. 
plaintiff should be remsved from his ap- 
pointment in the Secretariat. These find- 
ings were embodied in an order, dated 
September 11, 1931. The Judicial Secretary 
in an order dated October 12, 1931, ccn- 
curred in these findings and the papers 
were submitted to the Chief Secretary for 
decision. On October 29, 1931, the Chief 
Secretary ordered the plaintif to be re- 
moved from Government service with 
effect from the date of the order, which, was 
asfollows:— > - 7 k i 
“Even accepting as truc Mr. Maurice's statement 
that he had the papers with him, Iam entirely uns 
able to believe that they were taken while he tursed 
his- back for a few seconds to ask a Policeman a 
question. He must have neglected. them for .con- 
siderably longer than that for them to disappear com: 
pletely. This amounts, without any doubt, to. grors 
carelessness.. The efforts which he made to search 
for them afterwards a1e-entirely ‘irreleyant and J 
agree that it was not necessary ‘to examine his wit- 
nesses on this point. Mr. Maurics's record shows 
him to nave considerable natural ability, but no 
power of application. Mr. Lewisuhn reported hirm 
as ‘vory careless, Mr. Stenford said he got his work 
‘into an appalling mess’ and ‘burked letters ‘three or 
four months’ old." Mr. Bradley said ‘he lacks stabi- 
lity’, As Assistant Collector of Rents Mr. Tew found 
him unable to keep his work up-to-date though he 
could have done sə if he hid worked harder.” Hs is, 
also heavily in-debt; and was allowed to ‘file his peti- 
tion in insolvency, «© «--' 3 + < De g 
. No Superintendent is anxious: to, have him in -his. 
branch. It is obvious thai Mr. Maurice is a, very 
unprofitable servant of ‘Government, and I have no, 
hesitation in ordering that he be removed from Gov=: 
La ln “Sarvics with .effect “from the date of this ~ 
order," : ' 


“Ib -woild “ko “observed that the -hist 


“alleged to havé beén on the” spot: 
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-Séerétary. disbelicved the plaintifs version 
‘of what had happéned when thé papers 
were stolen and held that Hé tiust have 
néglected them for ‘¢onsiderably nger, than 
stated for them to ‘disappear completely. 


He todk into consideration reports ‘adverse 
to the plaintiff nade by four éfficials ‘other 


-thair the four Bupèrihbendents and the fact 


that the plaintiff had filed 4 petition in 
insolvéncy. Only at the end was tefeFence 
mads to the fact that no Superintendent 
was anxious to have the plaintiff in his 
branch. The only conélusion that I 
can come toon reading this order is that 
the plaintiff was ‘removed from Government 
Service on findings of misconduct i in respect 
of which he was not given an opportunity 
of defending himself, 

It is the plaintiff's case enue the papers 
disappeared while his gaze was averted for 
a few moménts and he desired to be al- 
lowed to call evidence with a view to prov- 
ing that. The Chief Secretary found that 
the plaintiff was guilty of gross negligence 
because he consideréd that hé must have 
left the papers unattended for considerably 
longer than he said he had. The Chief 
Secretary was obviously of opiriion that if 
the plaintiff had only turned his head fora 
few seconds in the circumstances set out in 
his written statement, it would not have 
amounted to gross negligerice. Rule 55 of 
the Civil Services (Classification, Control 
and Appeal) Rulés, as I, have pointed out, 
gives the plaintiff a right to call witnesses; 
which right he desired to éxércise, but the 
Chief Secretary disbelieved his story with~ 
oul giving him an opportunity of suppuri- 
ing it by the evidence of į persons who were 
This “in 
itself is Coiitrary to the rule. Futthér the 
Chief Secretary took into consideration the 
adverse remdiks of thé four officials referred 
in paras..3, 4 and 5 of his order, again with- 
out giving the plaintiff any opportiinity of 
explanation. heñ nd opportunity was `of? 
fered. to the plaintiff < of explaining why he 
had apblied for adjudication in insolvency. 
As the Chief Secretary disbelieved thé 
plaintiff without having Heard his witnesses 
and took into consideration adverse reports 
dnd the fact that he was an insolvent, with- 
out calling for any explanation from ‘him, I 
am bound to hold that the Plaintiff was re- 

moved from Government sérvice’ contrary 
to the provisions of r. 55: On the authority 
in Secretary of State v. ND. Attaidas-(1), 
which is binding on ms, that amounts to 
wrongful Aismissal in law and entitles the 
plaintiff to damages.>. 


166—7] & 72 mi — 


J.G. wabaYOh v. sHoRETaRY OP State (RANG.) 


- service of the Orowa: 


- 561° 
The plainik j i8 éntitled ‘to a déetee for 
the Joss ‘Suffered by him as the ‘result, 0 
the ‘wrongfal ‘dismiésal. This doès not mean 
hat hè iá entitied to a bum baséd on what 
he would have received by way of salary 
and pension if hè had been allowed: to 
rémain in Government service till the age 
of retiremént. The likelihood of the plain- 
tik obtaining other employment was to bé 
taken into account. The Court was also 
entitled tö take into account thé facts which 
Were proved against himin the course of 
the inquiry and the right which the Crown 
had to dispense with his service at will. In 
view of tha adverse reports of the Superin- 
tendents of the various branches, I do not 
consider that the plaintiffs career as a 
Government servant would have been of 
long duration, unless he had seriously turh- 
ed over a new leaf. Damages in an action 
for wrongful dismissal cannot include com- 
pensation for the manner of dismissal ‘or 
for injured’ feelings or for the loss which 
the dismissed servant may sustain from the 
fact that the dismissal of itself makes it 
more difficult for him to obtain fresh em- 
ployment; Addis v, Gramophone Co. Ltd (4). 


It is impossible in a case of that nature 
to estimate precisely the amount of the 
damage, but the amount awarded must be 
reasonable. As the plaintiff has been 
wrongfully dismissed he is clearly entitled 
to the amount of salary which was deducted 
during his period of suspensicn. The loss 
to him in this respect is R3.520. At the 
date of the Onief Secretary's. order the. 
plaintiff had completed ten years’ service 
and according to the rules which appliéd 
to him had qualified for a pension. The 
evidence of Mr. Sadasivan, the Superinten- 
dent of the Accountant-General’s office, 
shows that bt the tithe tof his rémoval from 
Govérniient service the plaintiff might 
have been granted a pension of Rs. 41-2-0 
per mensem if he hid blen A'ldwed to re- 
tire. The ag value of a „pension, of 
this amount is Rs. 7,249-8 Gi It does hot,” 
follow as.a matter Ge “course that the full 
amount of the pension will be granted,’ 
Rule 470 of the Uivil Seryidé Regulations: 
expréssly lays, down -that the fill pénsion 
admissible under the rules is not to be given’ 
as a matter of course: I consider-it very 
unlikely in -view of His previotis récord, as 
disclosed in ‘the iaduity, ,taat the plaintif: 
would have been awarded a full pension; 
if he nad nat been removed from the- 
For the loss of pena. 
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“ gion l consider that Rs. 4,833 (two-thirds of 
Rs. 7,249-8-0) is reasonable compensation. 
In‘ arriving at that sum I have not over- 
= looked the opportunity which the plaintiff 
would have had of earning an increase of 
pension if he had remained in Government 
_ service, but I have also taken into - con- 
sideration the provisions of r. 470 and the 
possibility that the plaintiff by his conduct 
might eventually have forfeited all right 
-to a pension. The fact that four Superin- 
tendents vbjected to having the plaintiff 


. . in their branches tells against him in that 


respect. Loss of salary must also be taken 

into consideration, and the Court here has 
to consider the chances of employment 
elsewhere and the fact that the Orown had 
the right to dispense with his services at any 
moment. 

The record shows that the plaintiff did in 
fact obtain other employment after he was 
removed from Government service, but at 
a somewhat lower salary. I think that rez- 
sonable compensation for the loss of his 
employment under the Crown will be 
Rs. 1,500 which represénts his salary cf 
Rs. 260 per month for six months. The 
sums I have found the plaintiff is entitled 
to total Rs. 6,913 and there will be a decree 
for that amount with interest at the Oourt 
rate from the date -of decree and costs. The 
plaintiff has sued in forma pauperis and 
there will be a charge on the sum payable 
under the decree for Rs. 1,175, tLe amount 
of the court-fee which the plaintiff would 
have had to pay had he not been allowed 
to sue as & pauper. 


L Ne, Order accordingly. 
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BOMBAY HIGH COURT : 
Criminal Revision Petition No. 98 of 1936 
July 9, 1936 
BROOMFIELD AND Wassoopew, JJ. 

In re JAFFERBHAI HASAM—Appriocant 

Bombay Tobacco Duty (Town of Bomboy) Act (1V 

_ of 1857), s.18—Conjiscation of vehicle—Notice to 
owner is necessary—Duty of Court to be satisfied 
that owner consented orknew that vehicle was used 
for ilegal purpose. 

The discretion given to Court to confiscate the 
vehicle under s. 16 can only be properly used after 
hearing the owner, and ascertaining whether he had 
given his consent or knew the use to which the 
vehicle was put. The discretion has to be exer- 
cised ‘upon discovery ofthe part which the owner 
has taken in the use of his conveyance; and the 
Court is given the option to mitigate the rigour of 
confiscation by commuting the same to fine. That 
18 an additional reason why the owner should be 
heard. The order should not be passed without 
giving notice to the owner. - From the fact that the 
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servant has consented to the illegal use and has been 
convicted, it does not follow that notice can be dis- 
pensed with asthe act ofthe servant might be out- 
side his employment. 

Cri. R. P. from an order of the Honorary 
Presidency Magistrate, Mazagaon, Bombay. 
Mr. M. M. Kotasthane, for the Applicant. 

Mr. B.G. Rao, for the Crown. 

Wassoodew, J.—The petitioner whose 
motor-car has been ordered to be confiscated 
by the Honorary Presidency Magistrate 
under s. 18, Tobacco Duty (Town of Bombay) 
Ac’ (1V of 1857) on the ground that it was 
employed in conveying tobacco contrary to 
the provisions of the said Act has applied to 
set aside that order as no notice had been 
given to him by the Magistrate prior to the 
order of confiscation. Three persons, includ- 
ing the petitioner's driver, were convicted 
on their own plea for an offence under s. 19, 
Tobacco Duty Act, for illegal importation 
of tobacco on January 13,1936. The order 
of conviction and confiscation of the car was 
passed on January 23, 1936. The petitioner 
wasnot among the persons prosecuted and 
was not heard before the order of confisca- 
tion was made. The petitioner applied to 
the Magistrate on March 14, 1936, to revise 
that order of confiscation. That application 
was rejected without reasons on March 19, 
193t. The provisions of the Act relating to 
confiscation of the vehicle in which tobacco 
is illegally imported or conveyed are con- 
tained in s. 18, and they are as follows :— 

“every vehicle, boat or animal employed with the 
consent and knowledge of the owner or his’servant in 
conveying the same, [tobacco] (contrary to the pro- 
visions of the Act) shall be liable to confiscation”. 


Undoubtedly, those provisions leave it 
to the Court’s discretion to confiscate the 
vehicle. That discretion, therefore, has to 
be judicially exercised. In other words, 
the Court must be satisfied whether the 
owner had consented or knew that the 
vehicle (here the motor-car) was used for 
the said illegal purpose. According to 
elementary principles of natural justice, 
that discretion could only be properly used 
after hearing the owner, and ascertaining 
whether hehad given his consent or knew 
the use to which the vehicle was put. It has 
been urged for the Crown that according - 
to the plain and natural interpretation of 
cl. (3) of s. 18, thereis no necessity to give 
notice to the owner, where it is demonstrab-. 
ly clear that his servant has consented to 
such use. The interpretution of that clause 
is by no means free from. difficulty, The 
obvious interpretation is that when the 


: servant, in the course of his employment, 


has consented to the illegal use, it would ~ 


1937 


be sufficient to justify the order for it. could 
be presumed that he was representing his 
master. That” represéntation could not be 
assuméd merely upon the conviction of the 
servant for the offence; for his act might 
be outside his employment. That is the 
natural construction of the words used. Any 
other interpretation would involve an obv- 
ious hardship to the owner which cannot be 
imputed to the legislature within its inten- 
tion. Oar attention has been drawn to the 
provisions relating to confiscation under the 
Opium Act (I of 1878) and the authorities 
under s. 11 which insist upon the giving of 
notice to the owner prior to the contiscation: 
of his vessel. Tnere is a clear difference 
between the provisions of s.11, Opium Act, 
and those with which we have to deal in the 
present case, for there is no provision in 
the Opium Act for ascertaining the consent: 
and knowledge of the owner or the servant 
before confiscating the vehicle conveying 
the illegal opium. Consequently, the cases 
decided under s. 11, Opium Act, to which 
we were referred, could not be regarded as 
authority.in support of the petition. But 
the principle underlying those cases is the 
principle which wé think should be applied 
to all cases to be decided in accordance with 
instinctive justice, which cannot always find 

expression in detailed rules. 

` Butit was pointed out for the Orown 
that there is a special proviso in cl. (3) of 
s. 12, Opium Act, which . requires that 
persons claiming any right in the articles to 
be confiscated must be heard before an 
order of conliscation can be passed; and it 

was contended that as there is no such pro- 
wiso to 8. 18, Tobacco Duty Act, the legisla- 
ture intended that theorder of confiscation 
should be made without hearing the persons 
concerned. That clause of the Opium Act 
perhaps refers to confiscation authorised by 
the Actin cl. (2) thereof. ` But even then 
the absence of such a proviso in the 
Tobacco Duty Act would make no difference, 
in our opinion, as regards the necessity 
for hearing the parties concerned. The 
discretion has to be exercised upon discovery 
of the part which the owner has taken in 
the use of his ‘conveyance; and the Court is 
given the option to mitigate the rigour of 
‘contiscation by commuting the same to fine. 
That is an additional reason why the owner 
should be heard. We think the omission 
to give notice to the owner has resulted in 
injustice. We, therefore, set aside the order 

of confiscation, and dirett that the papers 

should be returned to the Magistrate with | 
- a diréction to give notice to the petitioner 
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before exercising his discretion unders. 18, 
Tobacco Duty Act. nee 

Broomfield, J.—The principal argumen 
on behalf of the Crown is that under s. 18 
of the Act, knowledge of the servant (chau- 
ffeur in this case) is enough ito justify 
confiscation of a car used for the illegal 
transport of tobacco even if the master is 
ignorant of the matter. It would cértainly 
seem—having regard -to the way the sec- 
tion is worded—that the consent and ‘know- 
ledge of the servant may he enough to give. 
the power to confiscate. The question is, 
however, whether it is enough to justify the. 
exercise of the power. The section says 
“liable to confiscation,” not “shall be con- 
fiscated.” It would obviously be arbitrary 
and unjust in many cases to confiscate a 
man's motor-car by reason of its illegal use 
by his servant, without there being any 
evidence or reason to suppose that the owner 
himself was cognisant of the illegal use. It 
might be said in the present case that the 
applicant was heard by the Magistrate, 
though he was heard after the order of 
forfeiture was made and not before. It is 
not clear whether the Magistrate refused the 
application on the merits or because he 
had no power to revise his own order. 
However, this is not really material. We 
are revising the order of confiscation and 
not the order refusing the latter application. 
J agree with the order proposed by my 
learned brother. 


N. Order set aside. 


NAGPUR HIGH COURT- 
Second Civil Appeal No. 144 of 1934 
July 2, 1936 : 
Stong, C. J. 
GULAB SINGH—APPELLANT | 
VETSUS a’ 
CHATTAR SINGH RESPONDENT 

OC. P. Land Revenue Act (II of 1917), s. 203 (3) 
—Co-sharer—Site chosen with implied consent of ` 
lambardar —Transfer of siteto such person—Lega- 
lity of-—Prohibition under s. 203 (3), if applies. - ~ 

Even a co-sharer would not have a right to choose 
any site he wished unless he had the consent of the 
lambardar to that choice. When the lambardar 
has consented, though impliedly, the co-sharer is 
placed in the position of a person entitled to, though 
at that time not in possession of, that site. Being a 
person Within this category, he is one to whom under 
the provisions of s. 203 (3), another's site can be 
transferred. such acasé the prohibition contain- 
ed ins. 203 (3) does not apply but the exception 
does., 

Messrs. S. B. Gokhale and R. S.-Dabiñ, 
for the Appellant. : 
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Mr. V. K. Rajwade, for the Respondent, 

Judgment. -+ This second ‘appeal i Taises 
an interesting point which’ "bas jeen very 
clearly ‘stated: ‘by Counsel for the appellant, 
and although Iam against his cbnténition'T 
am obliged for thé lucidity of the argument. 
The point is containéd in ground ‘No. 6 of the 
_ memorandum of appeal ‘to the lower Appel- 

late Court and is in’ the following terms : 

“The lower Court failed to see’ that the transit- 
tion of exchange was illegal and not’ warranted by 
thé provisions of the Central Provinces Land Reve- 

-nae Act.” 
‘That as the lower Appellate Court Judge 
: points out, is the only ` point open. "That 
‘disposes, in my opinion, of two questions 
‘faintly argued: (1) as.to the jurisdiction of 
the Civil Court, and (2) asto the non ap- 
plicability of the relief of specific perform- 

ance. 

‘The argument is founded upon the word- 
ing of s. 203 of the Central Provinces Land 
Revenue Act as red with s. 188 (2) (b). 
There has been some dispute before me as 
to the exact nature of the title of the 
plaintiff. Before come to that, I would 
shortly explain what the facts leading up 
to the point in question are. “The plaintiff 
prays that 

“the defendant be ordered to execute a document 
in, ‘writing according to law in respect of the ex- 
change of the bada marked B and give the same 
within the period fixed by the Court.” 

He also claims an injunction. Now there 
are two badds (or sites) A and B, both 
within the same abadi (site area). What is 
now marked B was occupied by the defend- 
ant and it was a term of the agreement of 
exchange that the defendant would trans- 
fer B to the plaintiff. The plaintiff occupied 
the site marked A and it. was. part of the 
same: agreement, that he would. transfer, by 
way of exchange for B; A.to the defendant. 
Now there is a dispute -às to whether in 
fact that transfer. of possession’ has been 
made, but there isno dispute that the de- 
fendant , has refused to execute a,docnment 
‘setting. out the term of the. exchange ‘and it 
is that.document which ‘the: plaintiff: "asks 
-the Court ‘to ‘compel thë defendant’ to exe- 
gute... The. defendant's: ‘reply’ ‘io that de- 
mand is that no one should be compelled 
specifically to. perform'his ‘part of ‘an il- 
legal transaction, a transaction not bind- 
ing upon, the Plaintiff, It is said, that this 
transaction: is."not -binding on the plaintiff 
because he is a tenant and being a tenant, 
comes within’ the expression “person hólding 
ea in amahal ‘for agricultural’ purpos- 

As he comes within: that clause, he 
fails ‘within the prohibition. contained in 
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Se 203 (3) of the Central Provinces L ‘Land, 
Ravenue Act and consequently” he: “is not, 
bound by this arrangément; as he is not bound, 
by this arrangement, he ‘cannot, tequire the 
defendant. ‘to: De, bound. to this” arrange- 
ment, 

‘That, i ig avery clear argument, that has. 
been addressed: to me ‘and so far as it goes, 
Tentirely e agree with’ it, but it, fails, in my 
opinion, for the following reasons. That 
pie is not absolute. It" is ‘subject 
to two exceptions contained in s. 203 (3) 
which provides that although speaking, 
broadly such a person is incompetent to 
transfer, he may transfer in two cases: (1) 
to his next héir, and (2) toa person entitl- 
ed to and nct already in possession 
of such site. What we are considering 
here is the competence of, the plaintiff. 
IE the plaintiff was competent to trans- 
fer the abadi site to the defendant, 
then heis bound by a contr act that is not 
illegal, and the argument ‘addressed to me 
fails. There is no, dispute before ‘me that 
the defendant is a co-sharer. The only dis- 
pute is whether the defendant as 48 co- ~ 
sharer could refuse exchange by, saying, 
that the plaintiff is a. tenant. Now when 
one regards the defendant, he being a co: 
sharer, he would, i in my opinion, be en- 
titled to a site in the’ abadi, but’ as was 
pointed out by Counsel for, the appellant, 
before he becomes fully entitled to a parti- . 
cular site in the abadi he has" to get, the - 
consent of the lambardar, for under s. 188. 
2) ‘of the Land Revenue Act, the ` ‘lambardar 
is put in the position, of the” propriétors. in 
maiters ‘relating to the village abadi ‘and ` 
the enjoyment, of their rights and privileges 
by tenants s and’ if is “my, present 
opinion that even a ‘co-sharer would’ not 
have aright to choose any site he wished 
upless he had the consent of the, lambardar. 
tọ that choice, - 

In this particular case, however, we have 
it on, record that although, the lambardar. 
did not expressly consent in terms’ yét he - 
was present at the time of this.” exchange 
transaction and he did not, object bo it and 
must, therefore, in, my, opinion, be. tegard- 
ed as, having impliedly’ consented. ‘Having 
consented, though impliedly, the’ lambardar 
had‘ assented , to the choice by, the: ‘co-sharer 
defendant of the particular, ‘site hitherto 
oceupied by the plaintiff. From that 
moment that etan dani was placed in the 
position of a person entitled to, “though, at 
thaf time not in possession of, ‘that site. 
Being a person within that’ category he 
wasa person to whom the plaintiff was 
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permitted, “ander ‘the ‘pr Visions “of 5. 303 
43), to transfer ‘his Site, and that'is what, has 
in, ‘fact beèn, done, Therefore, ‘in, my ‘Opi- 
nion, the prohibition. dowfained in 8. 203 
(3) dées ‘not apply, ‘but ‘the. @k6eplioh “does, 
Jt follows that the leatied Judges of | the 
‘Courts ‘below were right in the conclusions 
they formed. and this. appeal fails and 
mist be dismissed with costs. I refuse | per- 
jnission to appeal under thè, Letters Patent. 
N. : Appeal dismissed. 


ee 


BOMBAY HIGH COURT. 
Original Civil Jurisdiction Suit No. 171 of 
19297. | 
February 13, 1936 
. B.J. WADIA, J, a 
` COO VERJI UMERSEY—P LAINTTER 
: ~ versus ` 
MAWJI VAGHJI AND ANOTHER— 
DEFENDANTS. |, 
Contract—Paien-Conversion by. prwnee—-Remedy, of 
pawyner. Sam damagesz; Measure of: damages as loss 
to, pa awnor—Notice before, gale—Nature of. 


è ramédy of the .pawnor for. an improper gale 


of the pawned property | is in daniagés. The correct 
measurent the damages, is the loss which the pawnor 
has actually. | sustained, taking -; into account the 
pawnée’s , interest in the goods 
conversion. Jóhnson v. ‘Sear - (2), 3 referred to, 

Notice to- ba given by pawnee before. sale must 
be. a réasonable notice, reasonable, presumably hav: 
ing regard.to the circumstances ; ;of each case, -and 
it must refer tio "the debt for which, the goods were 
pledged and ‘for recovering. which the he pledged goods 
arë to be sold, Kunj Behari Laly. Bhargawa Cori, 
mercial Bank, Tubbuipore (1), raferréd to. [p. 566; 


é erni 
ak. J, H,, Vakiot and Ja amshe d 
Kanga, zat the Plainti vies 

Messrs, M, P. „Amin and MC. Chagia, 
Defendant No. 2: 


Judgment. =(The 
points Rob, fiecessary for purposes of 
this report sid, | prooesded. j This contended 
that no proper notic ê of tthe sale y yas given 
by, thé Dawneé, tthe pawi t unde er, 8. 176, 
Cditiact Act. H, must be remembered, that 
the 922 bales were Hypothedated to, Cooverji 
Umersey & Co. on September, 30, 1925, by. 
defendant No.. 1's firm of aiiodar. Mawji 
Vaghji, On Januaty I8, 1927, Cooverji 
Umersex, & Co. wrote „bo. ‘Damodar, Mawji 

Vaghji that they did. not want to keep. their 
moneys invested, on the, 
bales, thah, Damodar Mawji Vaghji. should. 
give aù ordér within four days for Salé-or pay 

Rs. 60,000, and in default, they would ask 
their Kabe agent to sell off the goods: , This 
letter was received by Damodar "Mawii 


Pile! 


for 





‘at, the, time of the. 


he. jidginént, dealt With E 


security of thè- 


A 

Vaghji ‘én Jahuary. 17. ‘On “hat, date. ‘Gs. 
qverji_Umersey & ‘Oo. "eave i notice through 
their | Solicitors. lo - defendants Nos. 1.and:2, 
demanding Rs. 1, 20,000 with the. interest 
due thereon, aiid. ‘in ‘default . of payment 
they threatened ‘to réalise their “nori gage 


security. hase 
‘On the ‘game. . ‘date, Gooverii, Umersey, & 
5, “wt ote through t heir attorneys that. their 


mortgage, and the bales were: ‘given merely 
as further security. ‘On Ji anuary 20,.defen- 
dants, Nos.. 1 and 2 through their solicitors 
were primarily 
_and 


pote 


the | pawnor ag eae ad 
referred to, in, the notice, however ae n 
the n Rs. 1,20, 000, but the moneys, ‘due undér 
a ee 38 


wee 


However fe 4 A tenaaa fale a ko. the circum: 
stances of. each case,.. 
the. debt for, which the, goods were pledged 
and for, recovering which , the pledged 
goods are to bs sold: 16 was,argued that 
the four, days’, notice, was not, “suff cient 
when the goods were lying at . Kobe, ahs 
apart from that, though in fact the. gods- 

were . not sold, within four ays, there was 


no, demand of, the debi of Rs, 1,20,000, for ec; 


which fhe peter oes > were. to be, sold 


carpes 


n. 40 A 522; À IR 1918 an. 363; 45 Ind, - Cass 
462; 16 ALJ 390. 
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therefore, the notice is not a proper notice 
as contemplated by s. 176. z 

The result is that tbe pawnee having 
sold before he was entitled tosell, the sale is 
wrongful, and the pawnor's remedy is to 
sue the pawnee for having converted the 
pawnor's goods to his own use. It has 
however been held that the wrongful act of 
the pawnee does not annihilate the contract 
between the parties : see Johnson v. Stear 
(2). In that case there was a sale of the 
pledged goods, but it was wrongful because 
the sale was premature.. The pawnee be- 
comes liable in damages for conversion to 
the pawnor, but [ do not think that the 
sale is thereby avoided and must be set 
aside. It is not so provided by s. 176, 
Contract Act. Unders. 69 (3), Transfer 
of Property Act, the remedy of a mortgagor 
for an improper sale of the mortgaged pro- 
perty isin damages. The statute protects 
the innocent purchaser and confines the 
remedy of the mortgagor to a suit for 
damages. I think that by analogy the same 
result should follow when there is an 
improper sale by a pawnee of the goods 
pledged to him. The important question 
which still remains is, what is the measure 
of the damages tothe pawnor? It is laid 
down in Halsbury's Laws of England, Vol. 22, 
p. 243, Art. 503, that the correct measure 
is the loss whick the pawnor has actually 
sustained, taking into account the pawnee’s 
interest in the goods at the time of the 
conversion. Whatis the loss sustained by 


the pawnor here? There must be evidence. 


of that logs, for the Court has to determine 
what amount should be credited to defen- 
dants Nos. land 2 in respect of the 546 
bales, oo a 

It was argued on behalf of defendant 
No. 2 that the proper measure of damages 
was the difference between the sale price 
of the goods and the market rates prevail- 
ing on the date of sale. If so, it was for 
defendant No. 2 to have led evidence to 
show how the sale has prejudicially affected 
her. The firm have put in the account- 
sales which they received later, and of 
which inspection was given 10 defendants 
Nos, 1 and 2: It has been held in Hodgson 
v. Rupchand Hazarimal (3) that account- 
sales are prima facie evidence of the 
amount realized by the sale of the goods in 
foreign markets, unless some foundation 
is laid for stating that the account sales 
are incorrect; amere objection that they 

(2) (1863) 150 B (ys) 330;33 LJ © P 130; 10 


Jour (Ns) 99; 12 W R317; 9 L T5383 
13) 6 Bom. HO ROC 39. 
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are not correct is. not enough. This case 
was followed in Mayen v. Alston (4) and 
Barlow v. Chuni Lall Neoghi (5). Defen- 
dants Nos. 1 and 2 have annexed certain 
particulars of damage to the written state- 
ment, but the figures are obviously in- 
correct when compared with the rates given 
in the account-sales. The only witness 
whom they called was Rashid Fatehali. He 
gave no evidence of sales or purchases of 
similar goods in Japan at the date of sale, 
but deposed to two offers made by his 
firm in respect of Chalisgaon cotton which 
is Khandesh cotton. It has been pointed 
cut in Government of Bombay v. Merwanji 
Muncherji (6) that too much importance 
ought not to be attached to offers, for “an 
offer does not come within the category of 
sales and purchases,” and amounts merely 
to an expression of opinion on the part of 
the -offerer. The offers made by Rashid 
are not conclusive as to the rates, though I 
accept the statement that an offer, provided 
it is bona fide, is prima facie evidence of 
the fact that there is a buyer of these goods 
at that rate at the time. There is also 
another method of calculating damages,’ 
namely, by taking the Bombay prices of 
similar goods and adding to them’ the cost 
of shipping charges to Japan, freight, in- 
surance, etc.; but, whether such a method, 
is always satisfactory it is difficult to say. 
Tke sale must, however; be considered 
wrongful for want of proper notice. 

I am not prepared to say that this is a 
case merely for nominal damages, as there 
is some evidence of an intention to redeem. 
before the goods were actually sold and the’ 
difference between the prices realized and 
the alleged market prices is not small.- 
There has been considerable delay in the 
realization of the plaintiff's claim, but I 
think that I should, though reluctantly, 
give defendant No. 2 one more opportunity . 
to prove the actua] damage. sustained by. 
her. There will, therefore, be a reference’ 
to the Commissioner to ascertain the da-- 
mages sustained by défendant No. 2 by, 
reason of the sale ofthe 546 bales on or. 
about January 29,1927, The Commissioner. 
will first ascertain the amount of the loan 
and interest thereon at 9 per cent. per 
annum from September 30, 1925, till the date 
of his report, and tack on to that amount the 
rents payable up to the date of his report 
in terms of the order of July 23, 1935. The 
sale proceeds of the 130 bales, together with 

(9 18 M 238. i 

(5) 28 C 209. 

(6) 10 Bom. L R 907, 
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interest’ thereon at per cent. per annum 
from the date of their realization till the 


date- of thé’ report and ‘the’ pricé. of: 
the 546 bales which; as defendant No. 2” 


might prove, should have been realized, 
with Interést thereon similarly calculat- 
ed, will be set off against the amount 


due under the loan with the interest and” 


the rents added therésto. I direct the Com- 
missioner to expedite the ‘reference, and 
complete the same within four months from 
this date, so that his report may be avail- 
aad soon after the Court re-opens in June 
next. 
behalf of defendant No. 2 for the issue of 
a commission to Japan, the Chamber Judge 


will no doubt take the delay that has 


already occurred into consideration before 
making his order. I order defendant No. 2 
to pay seven-eighths of the plaintiff's ‘custs 
of this hearing from the date of remand, 
such costs to be tacked on to the mortgage 
claim. 

eighth of such costs. 

N. i Order accordingly. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 196 of 1934 
March 4, 1936 

JAOK, J. ` 


NABIN CHANDRA ROY AND ANOTHER — 
DEFENDANTS—APPELLANTS' i 


versus 
RAJENDRA KUMAR NAG CHGUDHURY' 
_ session. Ordinarily, in such’ a case if the 


AND OTHERS —PLAINTIFFS— RESPONDENTS, 

Evidence Act (I of 1872), s..91—Kabuliyat szowing 
contract by lessor to give khas possession—Lessor, tf 
can prove any other arrangement. - | 

Where the kabuliyat shows a contract that the 


lessee would get khas possession of the lands, an, 


oral evidence to show that there was any other 
arrangement between the partiés," is not admissible 
under s. 91, Evidence Act. - Rk 

C. A. against a decree of the Sub-Judge, 
2nd Court, Sylhet, dated August 22, 1933. 


Pellants.. 


Messrs. Nuruddin Ahmed and Amiruddin | 


Ahmed, for the Respondents. . - 


Judgment.—This appeal has arisen out 
of a suit for’ recovery of rent for the 
years 1334 to 1338 at the rate of Rs. 16 per 
annum on the basis of a registered kabu- 
liyat together with damages at the rate of 
95 per cent. on the rent due. The suit was 
contested on the ground that the plaintiffs 
had not put the defendanis into possession 
of the land which was leased to them, 
an | that the plaintiffs were not the sole 
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No order as to ‘the remaining one- ` 


© The learned Judge, however, 
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landlords having only an eight annas 
share, a fact which was concealed from the 


defendants at the timé when the kabuliyat | 
was executed. The trial’ Court “dismissed ` 


‘the suit on ‘the ground that the defendants” 
“had not been put into’ possessisn of the land. : 


On appeal, the learned District. Judge | 
decreed the suit. Thekabuliyat, on” which 
the suit is based, states that-the holding in 
question which was described therein as | 
“owned and’ possessed by me, namely, the 
lessor, is mourashi right” and the lessee 
says: | 

“I, having applied for taking a permanent patni 
settlement and you having agreed to grant the 
same, Ido hereby take from you this permanent 
mukurari paint patta to the following effect.” 


The deed continues: . 
“We haye been owners possessing the aforesaid 


“land with other lands since the time of our ancestors ~“ 
in maliki right. You having applied for taking a 
_ permanent patni settlement of the aforesaid land, | 


we have agreed to grant you prayer, and we having 
received in cash to-day from you Rs. 225 as nazarana 
in respect of the4} kedars of land described in the 
schedule - below and after having accepted the . 


- kabuliyat executed by you, grant this permanent patta 


fixing the annual kaimi rent at Rs. 16.” 
The document goes on to state: | 
“You shall beentitled to own and possess the ' 


`- aforesaid patni right and shall be entitled to make - 
: gifts, sales, grent leases and make all sorts of trans- 


fers. You, your heirs, representatives and successors- , 
jn-interest shall be . entitled to own and possess the 
patni by exercising all sorts of rights suchas rights ' 
of digging ditches and pools, constructing pucca 
houses and pucca walls and by cutting the trees and 
by burning bricks, etc.” i 


From this it ‘is clear that the ‘intention - 
was that the lessee should get khas pos- ` 


landlord fails to put the lessee into posses- 
sion he will not be entitled to recover rent. ` 
holds that - 
this case stands ona different footing; in . 
the first place, because the kabuliyat is:silent ' 


“on the fact that the lessor’ willghave to put : 
- the lessee in possession of the lands demised - 


to the latter; and secondly, because it is the 


Mr, Nripendra Chandra. Das, for the Ap- ' specific case of the plaintiffs that defendant 


No. 1, who was eager to have the disput- 
ed lands in connection with his business; 
took settlement of the lands knowing full 
well that they were in the occupation of 
certain tenants of the plaintiffs and that- 
he agreed to manage matters somehow 
with regard to getting khas possession of 
the lands leased out to‘him. He points :. 
out thatthe defendants who had their brick- 
fields and other lands in the Vicinity and who 
were actually conversant with the nature of 
the lands in suit would have surely insisted 
on the insertion of aclause relating to the 
delivery of possession of the lands. to them. 
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by the plaintiffin the. kabuliyat, had, the. 
Plaintiffs. actually agreed to, put them in 
possession: of. the lands. He. says. that the. 
absence of such a clause, together with: the, 
subsequent conduct of defendant No, lin 
taking steps: to, get possession of certain 
portions of; the lands even after expendi- 
ture of money, lends support to, the plain: 
tiffs’ story that, defendant No. 1 who; was 
very eager to have the lands in. suit under- 
took to manage matters; somehow, regardr 
ing his, kkas possession of the lands im, 
suit. He referred to some evidence, with, 
regard tothiskabuliyat, of: one, Jogendra 
Nath Guha to the effect that this was agreed: 
between’ ‘the ‘parties. at the “time of’ thé 
execution of the kabuliyat. On the other 
hand, itis.contended, that under s. 94, Hivi- 
device Act, oral and other evidence is, not 
admissible. Under-s. 91° when -the. terms 
of'a, con{ract, have been, reduced: to.” the. 
form,of, a, docyment, no. evidence shall. be. 
given to. prove’ the terms; of the.contract, 
grant or other disposition of: property 
except the document ‘itself. On, “the “other 
hand, under s. 92, Evidence, Act, the, exist- 
ence of, any, separate oral, agreement, ag§-to 
any. mattér on. which a document. ig silent, 
and: which’ is. not inconsistent with. its.termé. 
may, be proyed:” Itis argued” that,” in this, 
case, since the. decument, is, silent as to, 
whether the lessor was: to. put: the; lessee, 


into possession,” oral: ` evidence, ‘is, ad-. 
missible to show that ‘there-‘* waè 
no. such. agreement. However, although 


it is. not, expressly; stated: that, the, lessor 
will. put the lessee. info possessipn, 
that this.was understood is; quite clear from. 
the, terms.of: the. document, The, document, 
states that. the lessee.would, be-éntitled:to own 
and possess: the: putni hy exercising all:sorts_ 
of. rights, such- as. rights. of, digging, ditches. 
and; pools, constructing. pucca: houses, and: 
pucca, walls. and. by. cutting.the: trees:and; 
by. burning. bricks, It. ia. thus: clear, that, 
the. intention, ‘was, that. the, lessee, will; be, 
entitled: to. have, khas possession and, in. 
the: circumstances. I think. that s: 92,, Eviz, 
dence Act, can haye.no application., 

‘For. the, appellant the, case. in Jogesh, 
Chandra Roy v. Emdad;Meah.(1), has. been 


referred. to. “There it, was: held by. their, 
Lordships: of. the Privy, Gouncil-that: where, 


the tenant denies, that; he ever, got 
Possession: of the land. it, is. for, the land- 


955 55 O L J‘727 (1932) M W N 275; 34 Bom. D E 481; 


MÈ J336; Ind. Rul." (1932) P O91; ERISA (0% 


271P; 0"), 
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. of the lease to the lessee. 


lord to- prove that. he has, discharged his, 
(1) 99,14. 29; A IR 1932,P C 28; 136, Ind. Cae. 
398; 59.Cal. 1019: 90 W N'119: 36.0 WN 221: 16 R D. 
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obligation to put the tenant in possession 
before, he can enfrrce the; tenant's obligation: 
to pay- rent. In that case it was; held that 
the respondent knew when he executed 
the kabuliyat, that the whole 16, annas 
would not be available. The learned 
Subordinate Judge held that the tenant 
could not turn round: and say that because 
the landlord could not put, him in posses-: 
sion of the whole 16 anpas, he. was not 
liable to pay rent or- that.the kabuliyat ` 
was,not binding on him. Their Lordships 
agreed with the conclusion of the Subordi-. 
nate Judge on the evidence that the ress: 
pondent got, possession of that share. of the. 
land, that was available: for. possession. and 
that it would be an injustice that the res- - 
pondent should. escape from, payment of- 
rent, in respect of the possession, which he. 
has, got under the, kabuliyat. In the 
present. kabuliyat,. however, no; mention. is 
made, tothe fact that there were. other. 
tenants: in: possession underéthe. superior 
landlord and there is no. indication that 
the landlord: made any attempt to give 
possession tothe tenants orto give those 
who were in possession under him notice 
Tt is clear from 
the terms, of: the kabuliyat, that 
the contract; was that, the, lessee would get 
khas possession of the- lands and in the 
circumstances, the oral. evidence to show 
that there: was. any; other arrangement 
between the: parties, was no admissible 
under s. 91, Evidence;Act. The trial Court 
points; out; that: the: intention; of, defendant; 
No. 1 in seeking torecoyer the: riverside 
lands: from. the. plaintiffs. father was. to 
dump: his limestone: there. and: burn-the: 
same for despatch, by, Boajs.and-that ih was 
nat. a8 4,mere renf collector ar tenuresholdér, 
that. he sought. this: settlement so:eagerly. 
The- lease stated:that- thé ‘lessor. was: in. 
possession. of the. lands and from. its terms, 
it'is, clear, that. this wasa contract, for khas. 
posgessiob, “In the circumstances, it was 
not open to the defendant to prove that 
there was any oral agreement that he should 
get poseession on his own account. i 
This appeal is,” accordingly, allowed. 
The decree of;the lower, Appellate;Court is 
set; aside and that of:the:trial Gourt restor- 
ed, with:costs in.all:Gourts: The prayer.for 
leave.to. appeal:is rejected: 
D. Appeal:allowed. 
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Criminal Confirmation Case. No. 18 of 1936 - 
and, a: 
Appeals Nos. 239:and 262. of 1936; 
August 12,1936 _ 
BEAUMONT; C. J. AND, Wassoopew, J. 
LAXMAN JAIRAM, AND. ANOTHER -—. 
ACOUSED. 
versus 
EMPEROR— Opposite PARTY ` 

Confession—Confession of co-accused—Value of, 
against. co-accused—Sych confession cannot by itself. 
form basis of conviction—Evidence Act (I of 1872), 
$, Ni 

It, is a fallacy to say that the confession of a co- 
accused can be dealt, with on the same. basis as the 
evidence of an accomplice. Accomplice’s testimony 
stands on a higher footing than confession 
of a co-accused. The confession of a co-accused 
is only a relevant fact which the Gourt has 
to consider. It is not strigtly evidence against a 
¢o-accused and’ a conviction based solely on the con- 
fession of-a co-accuged-is. bad: in law. Emperor v. 
Sabitkhan (ly. and. Emperor v. Gangappa (2), com- 
mented: upon, ; | ‘ 

Cr. Con. C. from, convictions by the Sessions 
Judge, Nasik, 

Facts.—Laxman (accused No: 2) lived; at 
Nandgaon and wat. a butcher by: profession. 
His. neighbours. were one Nathu Bhoi 
(deceased) and: his wife Soni (accused. No..1). 
Criminal: intimacy grew,up, between: Laxman 
and Soni, which was, resented, by: Nathu. 
About November, 1936, Nathu- admonished: 
Laxman, and gaye: him a sound beat- 
ing: in, consequence of which Laxman 
vowed. vengeance. and threatened: that. he 
would; slaughter Nathu- like. a goat. To. 
avoid: scandal, Nathu, left. Nandgaon and. 
settled: with Soni; at, the, neighbouring: 
village at; Bakora. Six. weeks latery on. 
January; 25; 1936, Nathu. went to Nandgaon. 
with his. nephew, Zelia, whe proceed-: 


ed further to Manmad, while, Nathu remain-:' 


ed behind at Nandgaon. Since then Nathu 
was not heard, of. On January 31, Soni’s 
father, receivedia pseudonymous letter by, 

ost. from Manmad” informing’ him that 
{athu had. been killed in a; Railway acci- 
dent, Zelia,proceeded to Manmad’ again.to 
test the.information, and found’ that it was; 
not true. a 

On February 7, 1936, a Bhil, discovered a, 
corpse floating in @ well. Tt:was wrapped’ 
up. in.two gunny bags: The Police. had it’ 
taken, out, and it was identified’ by Soni, 
and. Zelia as the body of'Nathu. Soni was, 
taken into custody thé following day.. She 
made a certain statement to the Police, and 
on the same, day, that. is: February. 8, she. 
produced a, cap and, shirt’ belonging, to 
Nathu, which were dug up and,concealed in 
sand near a river bed; and-she pointed out. 
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a well, which, when drained yielded a 
chopper, which was identified as belonging. 
to Laxman. On February 12, Soni made a 
detailed confession before a, Magistrate, in. 


D t 


which she stated: 


“I and my. husband were living at Nandgaom 
Laxman, lived by our side. We used ‘to have fre- 
quent talks with each other. which resulted in close 
intimacy. Then my husband came to know of it. 
The intimacy continued for two years, Two or three 
months before my husband personally saw our 
intimacy. This led to scuffle between them. It was 
then amicably compromised. During that scuffle 
Laxman said to my husband that he would kill my 
husband like a goat. After Divali holidays my 
husband: said: to me that we would go to Bakora and 
cultivate melons and live there. We accordingly 
stayed: there in a hired house, Nineteen days back 
we both came to bazar at Nandgaon on a. Saturday. 
(January-25). My husband. handed: over. to me the. 
purchases of bazar at 4 p. m. asking’ me to go: home 
ahead. So I:started. J: met Laxman. near the’ cabin, 
who told: me that he would come to my house at , 
night to cut my husband, that F should not disclose. + 
it to anybody. He also promisedi to shield me. He. 
asked.me to keep the door opèn. At first F refused:- 
but I gave-in at his persistent pressings/: My hus- 
band returned homeat $P: m. We theg slept after 
taking our meals, Ý left the door open, Laxman 
came: at about. midnight and! awoke- me; The lamp 
was burning. He-thén said to me that I should: not. 
see; that È should keep. my- face: coveréd, So 1. 
covered it with a quilt. Then Laxman’ cut! the neck: 
ot my, husband: instantly. My: husband: began- 
to-make agonising movéménts: Iigob up. His: neck 
wae: cut like a. goat's. Laxhiant then: asked me to- 
go out so, tliat he would! puti him itia sack: So-he- 
putmy husband in a‘sack-ayid’ tied: it with. a cotton: 
rope ‘of the net. He: then asked’ me- for’ an: 
illicit intercoursé. I refused but! he Held‘me-foreibly 
atid had intercourse with, me, Then: T lifted; thie: 
corpse’ of my Husband! for Laxman: He} sejd that» 
he- Would‘ carry'the body, andithrow: it int ¥ ditohi 
somewhere. He asked me’ to throw’tiie knife ia Wéll 
and bury the clothes in a riverbed” and’ that I 
should not disclose it to anybody, He also promised 
not to implicate me. Then, he, carried away, the 
dead: body, T accompanying him: up to, the’ Ohavdi 
from where I‘ returned. I then repairédt to my- 
house. I did nothing. on; Sunday. On- Monday. 
morning I. threw, the knife: in a well which, was 
situated dt a long distance. from. Sakora, village., I; 
buried cap and shirt of my Husband in’ the river 
bed. Iwashed bloodstdined'qiilts: Isaxmdn returiied 
on Friday and informed me that the corpse was 
thrown ina: well He’ said that: he would. sendi a 
chit.to my parents, thet: my husband- died‘ being» 
crushed. under a Railway, train. He then imme- 
diately wentto Nandgaon.” 

Laxman and Soni. were- tried together; the- 
former, for the offence of murder and the 
latter, for aiding and: abetting. the- murder: 
by. conspiracy and presence. At the: trial; 
Soni adhered to. her confession; and: was- 
convicted mainly. on- that evidence and- 
sentenced to transportation for life. Dax- 
man,pleaded his, innocence of. the. offence 
charged,, and:denied:his. ownership of- the: 
chopper, though,he admitted illiciteintimscy: 
with Soni aud.the. beating; administerédite: 


470 
him by Nathu on account of tke intimacy. 


The trial Judge used Soni's confession 
against him, and treated it as corroborated 


in material particulars by the discovery of’ 
the chopper and of the cap and sbirt of 


Nathu. Two of the assessors found Lax- 
man guilty of murder, the other two were 
for giving him the benefit of doubt. The 
Judge found Laxman guilty of murder, and 
sentenced him to the extreme penalty of the 
law, observing as follows: i 


‘“Soni's confession has been 
care and caution. Under s. 30, Evidence Act, it 
can be used against her co-accused Laxman. Init 
Soni has inculpated herself as an aceessory before 
and after the murder. Bhe implicates Laxman as 
her husband's murderer in clear and definite terms. 
There was no necessity for her falsely to implicate 
her paramour ifthe facts were otherwise. 

“There is besides independent evidence in corro- 
boration of the material particulars of the confession. 
The medical evidence, for instance,.supports that 
part of the confession relating to the cutting of 
the throat. The evidence concerning the discovery 
of the corpas bound in gunny bags, of a blood- 
stained quilt from the house, cap and shirt from 
the river bed, chopper from the well and the receipt 
of the pseudonymous letter bear out the confession 
in all details. When a person makes a confession 
and exposes himself to pains and penalties, there 
is guarantee of its truth. Soni’s confession poirts 
as strongly to Laxman's guilt as to her own. The 
chopper with which the crime was committed hag 


been satisfactorily proved to belong to Laxman.- 


It is more properly a butcher's knife. It was made 
by blacksmith Dagadu (witness No. 9) for Laxman. 

witness is able to identify his handiwork by 
the mark on the blade which he had put at the 
special request of Laxman. The report of the 
Imperial Serologist (Ex. 29) shows that the chopper 


was stained with human blood. This chopper can-. 


nects accused Laxman fairly conclusively with the 
murder of Nathu.” 

Both Soni and Laxman preferred separate 
appeals tothe High Court. The sentence of 
death passed on Laxman came up before the 
High Court for confirmation. 4 

Messrs. D. R, Patwardhan and L. P. 
Pendse, for Accused No. 2. 

Mr. B. G. Rao, for the Crown. 


Beaumont, C. J—(His Lordship dealt 
with the. case of Soni first and treating 
her confession as evidence against her, 
confirmed the conviction and sentence 
passed upon her and then next proceeded 
to deal with the case of Laxman.) 
The case of accused No.2 is ona different 
footing altogether. There is, so far as I 


can see, practically no corroboration of the ~ 


story told in the confession of Soni as 
against Laxman.- Two witnesses were 


called who said that they saw Laxman on 


the night of January 25, in the neighbour- 
hood of Sakora, but their evidence was not 
relied on by-the Public Prosecutor, and was 
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disbelieved by the learned Sessions Judge’ 
There is no evidence whatever that Lexman 
wrote this pseudonymous, letter. He is, .as 
are all the parties, illiterate, and somebody 
must have got the letter written, but we 
have no evidence whatever to show who it 
was who got the letter written, or, if it was 
got written by Laxman, how he managed to 
get it posted at Manmad, whence it is 
alleged to have come. The principal 
corroboration relied upon by the learned 
Sessions Judge and by the Assistant. 
Government Pleader was the finding 
of the chopper. There undoubtedly was 
evidence that the chopper was made 
for Laxman. One may perhaps assume 
that, as it was made for Laxman, it still 
remains his property, although that is not 
an assumption which necessarily follows 
logically. But assuming the chopper to be 
Laxman's there is nothing whatever to show 
that Laxman knew that the chopper was at 
the bottom of this well. There is nothing 
to show where the chopper was kept by him, 
how his custody of it came to an end, or. 
how it got into the well, except the confssion- 
of Soni. Apart from tne confession of Soni. 
we know nothing whatever about how the 
chopper got into the well. It seems to me, 
therefore, that one cannot rely on the finding 
of that chopper in the well, even assuming, 
it tobe Laxman’s chopper, as any real cor-- 
roboration of the story told in the confession 
as against him. In a case of this sort, one 
cannot shut one’s eyes to’ the possibility of 
the wife, whois evidently an -unscrupulous 
woman, conspiring with some third party to’ 
commit the murder of her husband, whom 
she wanted out of the way, and to throw the: 
blame on a former lover with whom her 
intrigue had ceased. 


There is no evidence ‘that the intrigue 
continued after Nathu and Soni left Nand- 
gaon some three months before the date of 
the murder. The whole of the evidenre is 
quite consistent with the murder having 
been committed by some one, possitly a 
fresh lover of Soni, and the blame being 
deliberately thrown on Laxman. We have 
had agood deal of discussion in this case 
about theamount of weight which should 
be attached to the confession of a co-ac- 
cused, and the way in which such confes- 
sion should be dealt with. The learned 
Assistant Government Pleader contends’ 
that the confession of a co-accused should 
be treated on the same basis as the evideace 
of an accomplice, and for that, he relies on 
certain dicta of Sir Basil Scott in Emperor 
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v. Sabin han (1) and of Henton, J., and 
Macleod, T., as he then was, in Emperor v. 
Gangappa ‘2). ILhaveno criticism what- 
ever tomake oneither of those -decisions, 
but I am not altogether in agreement with 
some of the views expressed by those learned 
Judges. It seems to me a fallacy to say 
that the confession of a co-accused can be 
dealt with on the same basis as the evidence 
ofan accomplice. The ordinary way of 
dealing with accomplice’s evidence is to 
treat the evidence of an accomplice as the 
foundation of, the prosecution story, and 
then tosee how far there is any corrobora- 
tion of matters which affect the accused and 
tend to show that the evidence is true as 
against him. But, in my opinion, one 
cannot take the confession of a co-accused 
as the basis of the prosecution case. The 
evidence of an accomplice is given on oath 
and the witness is subject to cross-examina- 
tion and s. 133, Evidence Act shows that con- 
viction based on the uncorroborated evidence 
of an accomplice is not bad in law, although 
in practice Courts in this country 
refuse to convict on such evidence. But the 
confession of a co-accused is not evidence 
given on oath in the witness-box, and there 
is no right of cross-examination. It is not 
evidence at all as defined in s. 3, Evidence 
Act, but s.30 provides that: 

“When more persons than one are being tried 
jointly for the same offence, and a confession made 
by one ofsuch persons affecting himself and some 
other of such persons is proved, the Court may take 
into consideration such confession as against such 


other person as well as against the person who 
makes such confession”. 


The language of that section is very 
guarded. It does not aay that the confes- 
sion of a co-accused is to be treated as 
evidence against anyone except the con- 
fessing party. Allitsays is that the con- 
fession may be taken into consideration. I 
think that means merely that it is one 
relevant fact which the Court has to con- 
sider. But in’ my view the confession is 


not strictly evidence against a co-accused, | 


and I am clearly of opinion that a conviction 
based solely on the confession of a co- 
accused would be bad in law. There are 
many occasions on which the Court is 
undoubtedly assisted by taking into con- 
sideration the confession of a co-accused. 
There may be the direct evidence ofa 
single witness which the Court would be 
mere ready to accept if supported by the 
confession of a co-accused. Or, in a case de- 


(1) 43 B 739; AIR 1919 Bom. 164: 51 Ind. Cas.. 657; 
20 Cr. LJ 497; 21 Bom. L R 448. 


(D 38 B 156; A I R 1914 Bom. 305; 21 Ind. Cas. 673; 


14 Or. L J 625; 15 Bom. L R 975. 
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pending on circumstantial evidence, where 
the question to be decided is what is the 
proper inference to be drawn from all the 
circumstances proved, the confession of the 
co-accused is one of the circumstances which 
may help the Court in drawing a correct 
inference. But J protest against the sug- 
gestion that the confession of a co-accused 
can be treated as the basis of the prosecu- 
tion case,for which it is only necessary 
to find some corroboration as against 
the accused. Inthe present case, even if 
one dealt with the evidence on that basis, 
Lam clearly of opinion that there is no real 
corroboration of the confessional statement 
of accused No. 1 as against accused No. 2. 
I think, therefore, that the conviction of 
accused No. 2 was wrong, and the appeal 
must be allowed, and the accused ac- 
quitted. SO 

Wassoodew, J.—Accused No. 1 Soni is 
the widow of the deceased Nathu Bhoi, 
and she and accused No. 2, Laxman J airam, 
were jointly tried in connection with the 
murder of the said Nathu Bhoi, Laxman 
being charged as prinsipal offender, and 
Soni as hisabettor. At the trial the pro- 
secution relied on the confession of Soni; 
the co-accused, against Laxman with such 
corroborative material as was available. : 
The learned Sessions Judge acting upon 
that confession and certain circumstances 
which he has indicated in his judgment, 
but which, as I shall presently point out, do 
not confirm the identity of the co-prisoner, 
has convicted Laxman and sentenced him to- 
death. The learned Assistant Government 
Pleader, in supporting that conviction, has 
asked_us to treat the confession of Soni as’ 
the basis of proof of the offence charged as 
if it was on the same footing as_ accomplice 
testimony. He has relied onthe observa- :' 
tions of Scott, ©. J. in Emperor v. Sabit- 
khan (1) to the following effect (p. 767*): 

“As regards the confession of co-accused the: 
Indian law has no counterpart in England, but -it - 
seemsto me that for the purpose of admissibility such, 
confessions stand on the same footing as accomplice 
evidence and that their weight must depend on the 
circumstances ofeach case.” 

Upon first impression it might seem that 
the distinction which the law makes bet- 
ween the two has been in some respects 
whittled down in the above judgment. 
After carefully reading that judgment I am 
satisied that there was no intention to 
suggest that the confession of a co-accused 
could be made the sole foundation for con- 
viction of the other accused implicated 
therein. The learned Chief Justice took 


*Page of 43 B.—[Bd | 
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occasion to guard himself by saying that 
there ‘was no distinction for the limited pur- 
pose of admissibility. That might properly. 
imply that under the Evidence Act, just 
as accomplice testimony is made admissible 
by s. 133, s. 30 of the same Act renders the 
confession of a co-accused admissible. 
Section 30 permits the Court to take the 
confession of a co-accused into considera: 
tion: Thatis giving wide discretion to the 
Court even to exclude that confession 
altogether from consideration against the 
co-accused indicted, if it is so disposed. 
The question then ‘arises under what cir- 
cumstances would it be proper for the 
Court to exercise its discretion in taking 
that confession into consideration? The 
answer mist be given by reference to the 
broad rule of natural justice ‘and prudénce 
which is usually applied by Courts in India 
to tainted testimony. My Lord the Chief 
Justice has just pointed out that accom- 
plice testimony stands altogether on a 
higher footing than the confession of a co- 


accused; principally on account of thé op-. 


portunity of cross-examination afforded to 
the accused in testing the accomplice’s evi- 
déncé. The Legislature therefore has used 
guarded languagein the matter of the use 
ofthe confession of a co-accused by not 
treating it as evidence under 5. 3, Evidence 
Act, and thus attaching tó it a lesser degree 
of probability. No doubt self-implication 
is recognisably a guararitee for truth, and 
it is made a condition precedent to the 
admissibility of the confession. But it can- 
not follow that because under certain cir- 
‘cumstances the confession of a co-accosed 
might bè taken into consideration, it should 
always or invariably be made the basis 
for a conviction? The current of judicial 
authority is opposed- to that view, and I fail 
to: discover anything in the-judgmént in 


Emperor v. Sabitkhan (lyor the judgment’ 


of Macleod, J., as he then was, in Emperor 
v.Gangappa (2) in support of, thé condlu- 
sion. that amatter which may be takèn. into 
consideration ander s. 30 can form the 
basis of legal conviction even if there is no 
evidence othér than such matter. Hvyén 
when thé Court is inclined’ to: také‘ thé con- 
fession: intoiconsideration, according to an 
unbroken: series'of décisions of this Court, 
the uncorroboraéted’ confession of a co- 
accused has not béén' considered enough 
to warrant a conviction of the co-prisoner. 
Upon the record the question wë have to 
détérmine is what weight should be given 
to'the conféssion of thé‘ co-dccused in view 
of thé other evidénéé available. Thé lear- 
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that it was manufactured for Laxman mere- 
ly create suspicion against the latter, but 
they carry the case no further.. , |. 

. The discovery of that chopper as-well as 
the production of the latter is not less 
consistent with the view -which has been 
préssed upon us by the learned, Advocate 
for the appellant ,Laxman- that .perhaps 
another’ person Hada hand’ in this’ affair. 
The authorship ofthat léttéris- not traded 
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to the .accused. Laxman. It is; important 
to nota that the deceased's nephew; Zelia 
was living. with: him and: his wife at Sakora 
for nearly two months. before: his, alleged 
disappearance. from that place, If the 
deceased was murdered in that house the. 
circumstances | indicate that the persons who. 
could have an, opportunity to commit that 
crime would be, Soni and Zelia. Zelia has, 
explained that he was away from the 
house:and, was ‘at. Manmad about that time.. 
As regards that fact there is the. word of 
Zelia alone, and perhaps. his: conduct in 
making an, attempt to discover, where 
_Laxman was is in his.favour. There are 
other circumstances of: great importance 
which cannot be overlooked. According to 
the panchnama, Ex. 11, one shirt and a 
vest were found in that house with blood- 
stains on it. Those, clothes, according to 
the evidence of Soni, did not belong to the 
deceased, and. they divert, suspicion from 
Laxman whose clothes they were not. 
Having regard to Soni’s character it is 
not, difficuli to conceive upon a supposed 
changa in the object of her affection that 
she would contrive to rid herself both 
of her husband and the old paramour. 
The circumstances. strengthen rather. than 
remove that suspicion. Consequently, I am 
not prepared, to régard the discovery. of.the 
chopper and the letter as sufficient: to 
confirm, the accusation, against; Laxman. by 
the co-accused, Soni. I accordingly. agree 
that the’ conviction of, Laxman, must be set 
aside, and his appeal-allowed. With regard 
to Soni, she stands condemned. by her.. own 
admission, and jthere is.sufficient corrobora; 
tion — as, regards ; the truth of. her complicity 
in this crime. I ‘would, , therefore, confirm. 
her ‘conyiction and: sentence and - dismiss 
her appeal. ` : 
N. | . Order accordingly. 


“MADRAS | HIGH ‚COURT, 
Second. Giyil Appeal No. 406 of 1934. 
December 16, 1935: 
PANDRANG Row, J: 
SIVAMALAI. GOUNDAN— -DEFENDANT Nọ: 1 
—AprELianT ~ 
VETSUS . 
RAMASWAMI GOUNDAN. AND, ANOTHER, 
—PLAINTIFFS AND ‘DEFENDANT No, 2. 
— RESPONDENTS; 

Chit fund—Assignment,. of subscriber's rights— 
Suit by assignee for. declaration” of ` his- rights as 
ne eee Relief Act Q of 

Whose the plaintif who had obtained an, assign: 


SIVAM ALAT GOUNDAN U RAMASWAME GOUNDAN - (MADR. ) 
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ment of the rights of a subscriber to a chit. fund 
with the consent of the starter of the fund instituted 


‘a gaib for a declaration that he was entitled to all 


the. rights 05 his.assignor and it was contended: on 
behalf of- the:starter that such a declaration cannot 
be granted ir view of the Provisions of. s. 42 of the 
Specific” Relief Act : 

Held, that the plaintiff was entitled at least to a 
declaration: that he. was entitled to such of the rights. 
of his assigaor as had actually accrued. on the date 
of his assignment subject, of: course to the liabili- 
ties of tlie essignor, and that to this extent the 
Court can granba declaration. Rama Krishna v. 
Narayana (1), distinguished 


S. C. A. egainst the decree of the: District 
Court of Coimbatore, in: Appeal Suit No. 50. 
of 1933, preferred against the.decree of the 
Court of the Subord.nate Judge, Coimbatore, 
in O. S. No. 124 of 1931. 

Judgment.— This is an appeal frem the 
decree of the District Judge of Coimbatore, 
dated November 1, 1933, atfirming the dec- 
Tee of the. principal. Subordinate “Judge of 
Coimbatore dated. November 18, 1932, in 
O. S.No. 124 of 1931, a suit for declara- 
tion that the plaintiff has obtained a valid 
assignment of the rights of the 2nd defend- 
ant who was a chit-holder or subscriber in 
achit of waich tne lst.defendant was the 
manager or stake-holder, and was thus.en-: 
titled to all the rights, and was. subject to 
all the Jiabi.ities.of the 2nd defendant. The 
assignor 2nd:defendant did not contest the 
suit. The lst defendant; denied that he 
had given his: consent: to the -transfer in 
favour of the, plaintiff and: contended. that 
in the. absence of:such consent: the transfer 
was void under r. 7 of the. chit rales: This 
was the substantial defence in the suit 
thougn it was also alleged that the plaintiff 
had no cause of: action: This allegation 
Spout the assence of the cause of action was 

cb-ma -issue 
been aeua in appealjin the District Court. 
The main question | was whether the Ist. 
defendant tiad. given, his consent to the 
assignment.or not. On this. Point the con- 
current findings of both the Courts below are 
that the låt defendant ‘did ‘give his consent, 
and these .fndings.are not. open to, attack 
in, second appeal: all the. moreso, because 
nothing, has- been. shown: in.the.. judgments. 
ofthe Courts: below from. which: ib: can tbe. 
inferred that‘the question was net' correct- 
ly. approacied by them. 
LA. new.point.has been sought to; be- raised. 
in this: second: appeal: namely- ‘that. the--de- 
claration asked for isone: which, cannot be- 
given ‘according, to. law: especially in. view, 
ofs. 42 of the “Ypècitie Relief Act. Re-- 
liance.is placed- in.. this connection. on the 
decision reported in Rama Krishna: v.: 
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Narayana (1) which no doubt lays down 
that ordinarily a declaration. can be given 
only, in’ cases which come directly within 
the provisions of 3. 42 of the Specific Relief 
Act, though for exceptional reasons a Court 
may givea declaration in a case which 
does not come directly within that sec- 
tion. That also .was a-case of an assign- 
ment:of a chit-holder’s right and it was held 
that a declaration to the effect that ` tne 
assignee-plaintiff was entitled to step into 
the shoes of his assignor is not a declaration 
in respect of the plaintiff's legal character 
or of any right to property claimed by 
him. In the present case, however, there is 
no doubt that the plaintiff is entitled at 
least to a declaration that-heis entitled to 
such of the rights of his assignor, of course 
subject tothe liabilities of his assignor, 
as had actually accrued onthe date of his 
assignment as against he lst defendant in 
view of the finding that the assignment was 
with the consent of the 1st defendant. To this 
extent there can be no serious objection 
taken to the declaration. The decree of 
the lower Appellate Court is, therefcre, 
modified by limiting the declaration only to 
the rights of the plaintiff which he derived 
under the assignment, that is tu say, to 
recover the amount due to his assignor on 
the date of the assignment, subject to the 
liabilities of his assignor. As the appeal 
has failed in substance, the appellant must 
pay the costs of the plaintifi-respondent in 
this second .appeal. 

A. Appeal dismisse a. 


(1) 39 M £0; 26 Ind. Cas. 823; 27 M L J 634; (1914) 
-MWNOWD 0 
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BOMBAY HIGH COURT 
Criminal Reference No. 41 of 1936 
Ae August 4, 1936 
NÑ. J. Wania AND W'assoopew, JJ. 
BAI GANGA—APPLIcaNT 
j ' versus | 
-AMRITLAL PURSHOTTAM— OPPONENT 
Criminal Procedure Code (Act V of 1898), s. 488— 
Jurisdiction—Mere hiring or purchase of a residen- 
tial building ata place—Whether confers jurisdic- 
tion on Magistrate of that place to entertain petition 
under s. 468, i i 
The mere hiring or purchase of a residential 
building ata place would not confer jurisdiction on 
the Magistrate of that place to entertain petitions 
under s. 488 against the owner. Sher Singh v. Amir 
Kuer (1), distinguished, Sama Jetha v. Bai Wali 
(2) and Khairunissa v. Bashir Ahmad (3), referred 


Cr. Ref. from ihe Additional Sessions 
Judge, Kaira. 
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Messrs. R. S. Parikh, K. A. Parikh and 
D, M. Deasi, for the Appellant. - l l 
Mr. U. L. Shah, for the Opponent. 
Wassoodew, J.—This is a reference by 
the Additional Sessions Judge of Nadiad 
under s. 438, Criminal Procedure Code, ask- 
ing this Court to interfere in exércise of its 
powers under s, 439, Criminal Procedure 
Code, with the order of the Honorary Magis- 
trate, First Class, Nadiad, assuming jurisdic- 
tion in an application under s. 488, Criminal 
Procedure Code, for maintenance made 
by the wife against the husband. The 
facts which are not seriously disputed be- 
fore us are that the parties are husband and 
wife and were living together as such at 
Viramgam for very nearly 12 cr 13 years in 
a house hired by the husband who has been 
working as a talati at that place. The 
husband had also hired a house at Nadiad 
for storing his kit after separation from his 
co-parceners. In 1934 or thereabouts the 
wife left her husband and came to Nadiad 
and lived in the hired house of the hus- 
band. The latter did not provide her with 
maintenance and she accordingly applied 
on November 27, 1935, to the Honorary 
Magistrate, First Class, Nadiad, under 
s. 488, Criminal Procedure Code, for an 
order for maintenance against the husband 
in which she alleged that in Samvat year 
1990 she last resided with her husband at 
Nadiad and that in consequence the Court 
had jurisdiction to entertain her petition. 
The learned Magistrate found that the hus- 
band was a native of Nadiad and had hired 
a house there, that he had a permanent 
place ot residence at Nadiad, that his parents. 
resided there and that the hired house at 
Nediad “was used off and on for the joint 
residence of the parties on their visits to 
Nadiad which took place occasionally.” He, 
therefore, concluded that although the 
husband was a talati at Viramgam for a 
number of years, his place of residence 
was at Nadiad and the Court at Nadiad 
had jurisdiction to entertain- the petition. 
Clause (8), s. 488, Criminal Procedure Code, 
provides as follows: 
“Proceedings undcr this section may be tuken 


against any person in any district where he resides 
or is, or where he last resided with his wife.” 


‘It was admitted by the learned Counsel 
for the wife that at the date of the 
petition the husband had been residing 
at Viramgam for the purpose of his duties 
as talati and that since the wife's sepa- 
ration from Viramgam they never lived 
together at Nadiad as husband and wife. 
He has argued that the. term “resides” 
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and the phrase “last resided” imply animus 
revertendt on the analogy of the law of 
domicile, that as the husband isa native 
of Nadiad and has hired a house there, 
presumably his intention is to settle down 
at Nadiad, and that, therefore, his residence 
ean be said to be at Nadiad also. The 
learned t ounsel has reliedon Sher Singh 
v. Amir Kuer (1), in support of the view 
that mere possession of a residence by 
the husband is’ sufficient to confer juris- 
diction on the. Magistrate of that place in 
preceedings under s. 488, Criminal Proce- 
dure Code. On a careful reading of the 
judgment of Ashworth, J., in Sher Singh 
v. Amir Kuer (1), we are not satisfied 
that it goes so far as to lay down that 
the term “resides” in cl. (8), s. 488, 
can in its widest implication include the 
mere fact of possession of a residence 
irrespective of the actual residence of the 
owner therein. In that case the parties 
lived at Bhatgaonin the Punjab till March, 
1925. In that month they came to Jarauli 
in the Agra District on a visit to a rela- 
tive. They stayed there for a period of 
two months, during which period the 
husband occasionally visited his home in 
‘Bhatgaon. At the end of that two months 
period the husband deserted his wife and 
‘returned to the Punjab. It was held that the 
expression “resided” in the section includ- 
ed a temporary residence and was not to 
be confined to permanent residence. The 
relevant passage in the judgment upon 
which reliance has been placed is as 
follows (p. 481*) : 

“There can be no question that a person can have 
two residences. He may have a permanent place 
of residence and a temporary place of residence. 
The point at which a visit or a stay becomes capa- 
ble of being held to be residence is one that is 
difficult to' define. Inthe present case I consider 
_ that a stay for two months in a temporary place, 
with occasional visits in that period tothe perma- 
nent place of residence should be regarded as 


amounting totemporary residence sufficient within 
the meaning of s. 488." 

It does not follow that it is not neces- 
sary to occupy the- temporary residence 
for the purposes of cl. (8), 
Court was there concerned with the dura- 
tion, and not with the fact of occupation 
which could be regarded as sufficient to 
satisfy the residential test laid down by 
the clause. Ina very recent case of this 
Court in Sama Jetha yv. Bai Wali (2), it was 

Q) 49 A 479; 101 Ind. Cas. 670; A I R1927 AIL 
291; 28 Cr. L J 494; 25 A L J 435; L R 8A 24 Cr. 

(2) 54 B 548; 127 Ind. Cas. 1798; A I R 1930 Bom. 
348; 31 Or. L J 1157; 32 Bom. L R 764; Ina. Rul. 
(1930) Bom. 499; (1930) Cr. Cas, 780. 
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held that the expression “last resided" in cl. 
(8), s. 488, Criminal Procedure Code, meant 
„both permanent as well as temporary resi- 
‘dence. In that case the period of temporary 
residence was about two months. In 
Khairunissa v. Bashir Ahmed (3), the 
authorities were reviewed hy .Patkar, J., 
on the subject, and it was held that unless 
there was animus manendi, a causal or 
flying Visit toa place was excluded from the 
scope of the section. There is no authority 
and the plain language of s. 488 does not 
afford jurisdiction for holding that the 
mere hiring or purchase of a residential 
building ata place would confer jurisdiction 
on the Magistrate of.that place to entertain 
petitions under s. 488 against the owner, 
We have no doubt upon the record that 
the husband last resided with his wife, the 
petitioner, at Viramgam within the mean- 
ing of cl. (8), s. 488, Criminal Procedure 
Code, and was residing there at the time 
ofthe filing of the application, and not at 
Nadiad. Therefore, the learned Magistrate of 
Nadiad had no jurisdiction. 

We accordingly accept the reference 
and quash the proceedings before the 
Magistrate. 

N. Reference accepted. 

(3) 53 B 781; 122 Ind. Oas. 59; A I R1929 Bom. 


410; (1929) Cr, Cas. 462; 31 Or. L J 331; 31 Bom. L 
R $31; Ind. Rul, (1930) Bom, 91. 


LAHORE HIGH COURT 
First Civil Appeal No, 85 of 1933 

January 3, 1936 

Tek OHAND AND DALIP SINGH, JJ. 

NIHAL CHAND AND OTAERS—APPLIOANTS 
— APPELLANTS 
versus 

DISTRICT BOARD, MIANWALI 
— RESPONDENT 

Practice—Remand — Preliminary objections not 
decided by Court remanding case—Case coming not 
before it on appeal—Objections, if can be raised 
before it—Court-fees—Deficient court-fees made 
good within time allowed—Document dates back to 
date of original presentation—Land Acquisition Act 
(T of 1894), s. 50—Award—Appeal—Secretary of 
State, if a necessary party. 

Where it cannot be held that certain preliminary 
objections were either explicitly or impliedly decided 
by the Court remanding the case at all, these ob- 
ojections can be raised, when the case again comes 
before the Court remanding it. Mast Ram v, 
‘Mohamed Khalil (1), distinguished. 

Where within the time allowed the proper court- 
fee and printing fee are paid up, the document on 
which the court-fee issomade up must be taken to 
date back tothe date on which it was originally 
presented. Faizullah Khan v. Mauladad Khan (5), 
followed. SER, 

From s. 50, Land / cquisition Act, it is clear that 
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‘the party for whom the land is acqùiřed can only 
assist thé Colléctor onthe question of the amount of 
compensation to be paid to theclaimant. It cannot 
apparently assist the Collector on the question of 
the area acquired though this may affect the amount 
of the compensation. Consequently, the Secretary of 
State, through the ,Collector is a necessary party. 
Municipal Corporation of Pabna v. Jogendra 
Narain (1), applied. 
F. C.A. from an order of the District 
Judge, Mianwali, dated July 1, 1932. 
Messrs. Mehr Chand Mahajan and B. 
Narain for the Appellants. Í 
Mr. Mohammad Amin for Mr. 
Ali, for the Respondent. 


Barkat 


Dalip Singh, J.—The facts of this appeal 
are as follows: Certain land was acquired 
in Harnauli village for the District Board 
for the purposes ofa schrolby the Local 
Government under the Land Acquisition 
- Act. The owners of 28 kanals 18 marlas 
applied under s. 18, Land Acquisition 
Act, demanding increased com pensation. 
The réfereuice made only the District Board 
parties and did no. impiead the Secretary 
of State through the Collector. Tne learn- 
ed District Judge dealing with the refer- 
‘énce, however, sent a Notice to the Collec- 
tor under s, 20 of the Act. The Collector 
did not appear and the proceedings before 
‘the District Judge were conducted by the 
District Board, Mianwali. Thé compensa- 
tion was enhanced by the District Judge 
from Rs. 40 per kanal to Rs. 50 per kanal. 
Bui in the award again the District Board 
was mentioned as thesole defendant and 
the parties were left to bear their own 
costs. 

The claimants appealed to this Court 
making only the District Board, Mianwali, 
through its Chairman and Secretary, party 
to the appeal without impleading the Sec- 
retary of State through the Collector: The 
appeal was heard by a Division Bench of 
this Court: No objection was taken that 
thè appeal was not properly constituted, 
and after hearing thé parties an. order of 
remand was passed under O. XLI; r. 25, 
‘Civil Procedufe Code, by which the par- 
ties were directed to lead further evidénce 
.as it ‘was not possible to comé toa correct 
decision on the appeal.on the various issues 
raised. The remand proceedings have come 
back to this Court but now the learned 
Counsel for the District Board has put ia 
certain objections which goto the root of the 
appeal: He claims that the original appeal 
was tiled on the last day of limitation on 
a stamp of Rs. 4 only and the edurt-fee 
was not made up until December 21, 1932, 
the last day of limitation for: the appeal 
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béing Oétober’ 10, 1938 ; ; sedondiy, that ‘the 


- printing fee‘of Rs. 100 was sot ‘deposited 


till December 21, 1932; and thirdly, that 


‘as the Secretary of State Was. never im- 


pleaded asa party to the’ appeal, there 
was Do proper appeal, beforé the Court. 
He, therefore, prayed that before thé new 
paper book was printed of the remand pro- 
ceedings, the question of limitation raised 
in the above objections might be de- 
cided first. Accordingly we have heard 
the learned Counsel for the District Board . 
and the learned Counsel for the appellants 
on the points involved. 

The learned Counsel for the appellants 
raises a preliminary objection that these 
objections cannot now he heard by this 
Bench because the order of remand im- 
plies that there was a properly constituted 
appeal before the Bench deciding it, and 
that these objections not having been raised 
at the time must be taken to have been 
impliedly decided or waived by the respond- 
ent, the District Board, Mianwali. He con- 
tends that the true law applicable to a 
remand under O XLI, r. 25, Civil Proce- 
dure Code is contained in Mast Ram. v. 
Mahommed Khalil (1), where it was held 
that where an issue has been décided by 
a Court remanding the case under O. XLI, 
x, 25, Civil Procedure Code, the successor 
of that Court cannot change the decision 
on that issue when the case comes before 
it again under O. Kul, r. 25. The learned 
Counsel for the respondent has cited 
Masihunnissa v. Kaniz Sughra (2), Shyam 
Narain v. Jadunath Singh, 68 Ind. Cas. 
242 (3) and Jadki Shah v: -Mohammad Abbas, 
70 Ind. Cas. 983 (4). Is is unnecessary, 
however, to go into this question because 
it seems tome, on realing the jadgmeht 
Temanding the case, that nothing whatso- 
ever was decided by that Bench at all. 
The issues us then appearing to the Court 
were held to be insutticiently proved and 
in the circumstances of the case a fresh 
opportunity was given to the patties to lead 
further evidence on those issues. It cannot 
be held that the present objections were 
either explicitly or impliedly decided by the 
Court at all. To hold that these objections 
cannot now be raised would be tantamount 
to holding that thesé objections should 

(I) A I R 1933 Lah. 423; 144 Ind. Cas. 973; 34 P L 
R 215; 6R L43. 

(2) 43 A 311. 60 Ind. Cas:975; A I R 1921 All. 276, 


19 å L J 139; 3U P LRA) 30. 
KO) 68 Ind. Cas. 242; A I R1922 Oudh 118; 250 C 


41. 
5 2 70.Ind. Oas. 983; AIR 1923 Ondh 50; 25 00 
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igs been raised ‘at: the- first hearing of the compensation: It, iherefore, appears 
of the appeal or, at. the “earliest opportu- tome thats. 50,far: from supporting the 
‘nity. There is no law that I have been contention of the learned, Counsel; is feslly, 
able to see which compels the respondent ‘when propérly read, against him, and the 
to raise these objections at the earliest op- ‘Secretary of State “throrigh: the- Collector 
portunity, “I would, ther ofore, overrule the- was, therefore, a- necessary, party: to this 
preliminary objection... ‘appeal as well è ‘as,io thé proceedings. before 
Ooming ‘now to the merils of ‘the obj jec- ‘the learned District Jiidge.: 
tions, there is no force in the first two It now. becomes . clear, therefore; that 
‘objections regarding the absence of proper -not only was the- appeal: not properly con- 
“court-fée and printing fee. It appears from ‘stituted here: but the’ award 'itself£. of . the 
Ahe record that further time. was allowed learned District Judge in. which: the Sec- 
-by the taxing -authority and then the -ap- retary.of State through the- Collecter -was 
“peal was placed. before a learned Judge not shown as a-parfy at aliwas a bad 


„of this Court’ who again extended the ‘time 
-for deposit of proper court-fee and. print- 
ing fee. Within the tims so -allowed the 
proper court-fee and printing fee were 
‘paid up. ` Following the Privy Council rul- 
ing , reported in Faizullah. Khan v. Maula- 
“dad Khan (5), the document on which the” 
court-fee.was so made up must be taken to 
-date back tothe date on which it was ori- 
.ginally presented and, therefore, the appeal 
must be held to be within time.. I would, 
‘therefore, repel the contentions of the res- 
-pondents on these two prints. The third 
“point, however, has more force. It appears 
clear from a reading of the Aci and of the 
| authorities, -namely Fakirchand v. Munici- 
pal Committee, Iazro, (6) and Munitipal 
Corporation of Pabna v. Jogendra Nath (1), ` 
that the only party toan appeal of this | 
“kind and to the proceedings, before tho 
. learned.: District Judge, where the question ` 
_igas to the amount-of compensation or of 
„the areainvolvedin the acquisition, is the 
‘Secretary of State through the Coljectore . 
The, learned Counsel for the appellants has ` 


, endeavoured to contend that the party for ~ 


. whom the land is. acquired, ` is also a proper 

party, and he rests his contention on's. 50 of ` 
‘the Act. He contends that the substantial - 
‘party is the party for whom the land is 
“being. acguired and who i is responsible for 
the costs and the. amount of the compen- 
‘sation to be paid to the claimant. Lven 


from s. 50, however, it is clear that. the | 


‘party for’ Whom the” land is acquired’can 


only. assist ‘the ‘Collector . on. the. question ” 
sof. the-amount of compensation: to-he-paid `- 
“tothe claimant. It-cannots apparently, assist ~~ 
“the Collector on the question of the area : 

saeguired, though this may.. affect the amount 


(5) 10 Lah. 737; 117 114. Cas, 493; A I R1323 P C 
TIa}; 56 IA 232; 330 W N 78k: 3l Bom. D.R Bil; 
39 LW 101; 57 MEJ 231; (1929) M WN 813; 50 
OL J39 (PO 

(6) 59 P o is; 18 Ind, Cas.. 37. 59 PL. R. i913; 
‘88 WRI es 

(7) 18 ow Fd 116; 4 Ind. O43. 3323,7 T 7 
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award. The case, theréfore, diffirs from 
Fakirchand.y. Municipal Committee; Hazro 
(6), andis more analogous to the case-re- 
ported as Afunicipal Curporation -of Pabna 
.V. Jogendra. Narain (7). It differs from 
„Municipal Corporation: of Pabna- v. 
Jogendra. Narain (T) in that notice was 
duly served. on the -Collector who- did not 
choose to appear. There was, however, no 
order directing that. proceedings should ; be 
ex parte against the. Secretary. of. State 
‘through the Collecior. Thus the award “which 
is both the judgment and. the decree in 
the case was, therefore, against a. wrong 
paty. Followings, ‘therefore, the, rule as 
‘laid down. in “Municipal Corporation of 
Pabna v. Jogendra-Narain, (7), it would ap- 
“pear that the proper.course .is to. send the 
“ease back to the learned District Judge for 
correcting his award, that is to say, its head- 
‘ing and “making. the Secretary, of . State 
‘through the’ Collector, . the sule partys de- 


“fending. ihe. claim. After thisis done the - 


appéllanis,. if dissatisfied with the award, 
can appeal again to this Court, 

The appeal must, therefore, be accept- 
“ed, and the case having been decided on 
a. preliminary, point, the court-fee ` _on. the 
appeal must be-refunded to the appellants. 
“As regards other costs, both parties being 
“equally, at fault, I would leave them-1o bar 
their own ecstS so fav. incurred Jo, this 
Court.. 

Tek Chand, U.-- IT agree 

D. f pica site 
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: MA KYIN HLAING APPLICANT: 
. versus 
~~ MAUNG KYIN SWI—Oprosits Party . 
Chinese Buddhist Law—Marriage -Eesentiale -of 
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valid marriage—Consent of parties to live together 
‘and publicity ‘of relationship—Suficiéncy of. 

Mariage is, in China, concluded according to the 
will of the contracting parties, and hesin sume way 
‘or other-to be made putlic, Wheie the question cf 
the status ota chief or first wife is- not involved, 
‘in the case of mairiage among Chinese Buddhists, 
„what really constitutes a valid marriage is the con- 
Sent of the parties concerned to liva together as 
husband - ana’ wife. They-must, however, give suffi- 
cient publicity to theirzelationship. The iesult is 
‘thé same whethér the Burmese Budchist Law or 
Chinese , Customary Law apy lies to a marriage be- 
„tween ‘a Chinese buddhist man and a Chinese Bud- 
dhist woman. ' i | 
~: Consequently, where itis shown by the evidence 
‘that the parties lived together as husband and wife 
for some.time and they were accepted ae such by 
their relations and friends“ and there is no evidence 
‘to Prove that'the wife, refused. to live with her hus- 
‘band, she is entitled to maintenance. Ma Thein 
-Shin v. Ah Shein (5), followed, : 

the 


Ori. Rev. App. against an order of 
‘Second Additional Magistrate, Kawa, dated 
February 24, 1936. i 
. Mr. U Aung Cheint, for the Applicant. 

. Mr. Saw Tun Teik, ‘for thes Oppcsite 
-Party. : 
‘' Order.-The partis in this case are 
‘Chino Burmans. ‘they ran away together 
sdn-February 1935, and thereaiier lived cs 
‘nusband aid wife first, in the house cf the 
‘mother of the petitioner and, secondly, in 
“ihe house of the respondent. After afew 
‘months’ stay in the latter's house the res- 
‘pondent and the petitioner fell out and 
since then they have been living apart 
‘frum each other. The petitioner has there- 
-fore applied for maintenance. The defence 
‘is that the petitioner-is not the legally 
-wathied wife of the 
“evén if she is, she is not entitled to main- 
‘tenance allowance as she refused to live 
with the respondent. If not for certain 
‘decisions and expressions of cpinion given 
“subsequent tothe case in Ma Yin Mya v. 
_Lan Yauk Pu(1),I should say that the 
point that arises now in this case is fully 
covered by. the decision in that case and 
' tnat the marriage between the petitioner 
“andthe respondent must be declared to be 
a Valid marriage. 
the te1ms ot the reférence whether the 
woman concerned in that case was: a 
Chinese Buddhist. woman as in the present 
case, ora Burmese Buddhist woman, but 
from the answer'given’ by Rutledge, O. J. 
ihé ‘woman seemed to be a Burmese Bud- 
dhist woman. Whatever she might. be, 
the question weferred was so wide as in my 
opinion to cover notenly- the case of the 
marriage of a Chinese Buddhist man with 


(1) 5-R 406; 104 Ind, Cas, 478;-A I;R 1927 Rang. 
205; 6Bar LJ WCB)! Rang 
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a- Barmese Buddhist woman but also „the 
cese of the marriage between a Chinese 
Buddhist man with a Chinese Buddhist wo- 
man. .Thke question referred runs as fol- 
lows: ` ; 

“In the case of Chinese Buddhists, ie the Buimese 
Buddhist Law regarding marriage applicablé to 
them asthe lex loci contractus or, if not, which is 
-the law applicable?” aes 

The answer isthat : < 

“ (a) The Burmese Buddhist law regarding mar- 
riage is prima facie applicable to. Chinese Bad- 
dhists ‘asthe lex loci contractus; -and (b) to cscape 
from the application of Burmese. Buddhist Law 
-regarding marriage, a Ohinese Buddhist must prove 
that he is subject toa custom having the force of 
law in Burma and that that custom is opposed to the 
provisions of Burmese Buddhist Law applicable to 
the case ; and (e) in case the matter in issue is the 
marriage of a Buddhist Chinaman -with 9 Burmese 
Baddhist woman he must show that the application 
oi the custom having the forceof law will not wok 
injustice to the Burmese Buddhist woman.” 

’ Subsequently. the casein Phan Tiyok v. 
Lim Kyin Kauk (2), came up for considera- 
tion by another Full Bench. The question 
involved in that case was whether the Bur- 
mese Buddhist Law governed the succes- 
-sicn to the estate of a Ohinese Buddhist - 
‘born in China, but who was domiciled-and 
died in Burma. The answer given, with Otter, 
J. dissenting, was that the Indian Succes- : 
sion Act governed such a succession and” 
“nut tke Burmese Buddhist Law. If the de- 
cision given in Ma Yin Mya v. Tan Yaul 
‘Pu (1), were to be’ followed to its logical 
coriclusion I should say that the Burmese 
Buddhist Law should also govern the 
succession tothe estate of a Chinese Bud-. 
dhist. The questions of marriage and su- 
cession are so intimately bound up that one 
‘follows the other as night follows day and - 
so one part of one’slife should not be al- 
lowed to be governed by one law and the - 
other part should be allowed to be govern-:. 
ed by anotherlaw. Brown; J., who wasa. 
member of both the Full Benches which 
decided those two cases, saw this apparent 
contradiction in the decisions as recorded 
‘therein and accordingly his Lordship made 
tLe following observations : er 

“The learned Chief Justice in his -judgmént ` in 
Ma Yin Mya v. Tan Yauk Pu (1), at p, 413* remark- 
ed: “It will be observed that the phrase in e. 13 
(1), Burma Laws Act, is.......'the Buddhist Law 
where the paities are Buddhists and not the Bur- 
mese Buddhist Law. We know that there are 
Chinese, Tibetan, Simhalese and Chittagonian Bud- 
dhists, The only Buddhist Law, however, in my 
„opinion cf which the Ccurts of. this Province have 
‘ever taken cognizance is Burmese ‘Buddhist Lew. 
And for a foreign Buddhist to escape fromthe ap- 

@ 8 R 57; 124 Ind. Cas. 849; A I R1930 Rang. 81; 
_ Ind. Rul. (1930) Rang. 209.(F B). i Ki 
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plication. of Burmese Buddhist Law, he must show 
that he is‘subject toa custom having the force of 
law in this country and that that custom is opposed 
to the provisions of Burmese Buddhist Law applic- 
able: to the case.” I concurred generally in the 
learned Chief Justice's judgment but the point 
before us then was a point only with reference to 
marriage, and although the passage I have quoted 
from the judgment might suggest that the Burmese 
Buddhist Law would be applicable also to cases 
of succession amongst Chinese Buddhists, that re- 
sult did not necessarily follow from our decision on 
the question before us and we did not intend -to lay 
this down as the general law...The Burmese Buddhist: 
Law’ is the law applicable to Burmese Buddhists in 
Burma butit does not follow that the ‘same law 
must be applied without any modification to Bud- 
dhists coming from another race and country .. .. 
So far as succession is concerned, I do not consider 
that Burmese Buddhist Law is applicable to 
Chinese Buddhists.” : i 

Heald, Officiating, C. J, and Chari, J. got 
over the diffculty which I have pointed out 
above. by holding that Chinese Buddhists 


were not Buddhists within: the mean- 
ing of s. 13 (1) (a) Burma Laws 
Act. This view of Heald, Officiating 


©. J. and Chari, J., was not accepted- 
by- a Bench consisting of’ Page, O. J. and 
Cunliffe, J., in Tan Ma Shwe’ Zin v. Tan 
Ma Ngwe Zin (3).: There his Lordship the. 
Chief Justice said that Chinese Buddhists: 
are Buddhists within the meaning of si 13,: 
Burma Laws Act, and added: . 

“As I apprehend the meaning and effect of. s. -13,. 
Burma Laws Act, however, the Burmese customary 
law is tobe applied in Burma to Burmese Bud-, 
dhists -and the Chinese customary law to Chinese’ 
Buddbists not because these customary laws. are: 
part and parcel ofthe Buddhist religion but he-; 
cause they are the personal law by which the, 
Burmans and Chinese in Burma who profess the, 
Buddhist religion respectively are governed.” 

This decision was followed by Leach, J. 
in Ma Sein Byu v. Khoo Soon Thye (4); 
Here againif Chinese Buddhists are Bud- 
dhists within the meaning of s. 13, Burma 
Laws Act, and, consequently their custo- 
mary law applies to succession to their- 
estates, it logically follows that their custom- 
ary law must also apply in the case of mar-: 

-riage amongst themselves. In that case what: 

constitutes a valid marriage between a 
Chinese Buddhist man and a Chinese Bud-. 
dhist woman in Burma according to their 
customary law? Jamieson in his book on: 
Chinese Family and Commercial Law, at 
pp. 44 and 45, says : 

“The ordinary requirements to constitute a valid 
marriage are : (1) Employment of- go-between who 
settles verbally the contract between the two families. 
(2) Exchanging red cards giving the date of birth 
ofeach ofthe couple and’ u wally drawing up 8 
formal contract of betrothal. (3) Sending and re~ 


(3) 10 R 97; 137 Ind. Cas. 211; A I R 1932 Rang. 
59; Ind. Rul, (1932) Rang. 97. 


(4) 11 R 310; 148 Ind. Cas. 492; A IR 1933 Rang. 
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ceiving of “the wedding presents. (These three 
constitute a formal ` betrothal which carries, legal 


consequences; e, g, specific performance may be 
enforced.) (4) Bringing home the bride with, red 
chair and music. (5) Obeisance by the pair to the 
pridegroom’s parents, and in bétter class families 
kneeling tothe ancestral tablets." ` 7 a 
Then the learned author states : 
` “But though in all respectable families all these 
formalities’ ara strictly observéd, it is submitted that. 
only two cr at most three are really essential, viż., 
betrothal as evidenced by the go-between or by written 
contract, the receipt by the bride's family of the pre- 
sents which isthe consideration and the handing over 
ofthe woman as wife. The only question in any 
Was it the inten: 
tion of the parties to constitute the relationship of 
husband and wife, and wasthe woman given and 
accepted as wife? These formal ceremonies apply 
only to the first or principal wife. For a second 
wife, no ceremony is required at all; it is purely, d 
matter of bargain and sale; red chair and music 
are not required nor eyen allowed.” | i 
` Later on the learned author says : 
“When the betrothal iscomplete as evidenced by, 
written contract and by receipt of the marriage 
presents either party cancompel the other side to, 
fulfil the engagement.” , 
The same view is taken by Harper Par- 
ker. After describing the six preliminary 
steps toa first class marriage the learned 
author says in a footnote at p. 9 -of his 
book on Comparative Chinese Family Law: - 
as follows : ts A 
“Like the sponsalia of. the Romans, the above 
forms are usual but not indispensable : they have. 


the effect of an agrecment to marry which agrees 
-ment isenforczable by positive law.” i : 
_P.G. Ven Mollendorff in his book, “The: 


Family Law of the Chinese” as translated 
by Mrs. S.:M. Broadbent, describes the’ 
same formalities as are described by Jamie-- - 
son and Parker: as being essential “to a’ 
first class marriage and states :. sen, 
“In China the Church has nothing to’ do with . 
marriage, still the usual csremonies and festivi-- 
ties areindispensable and needful for the comple-, 
tion of proper marriage, as well asthe consensus’ 
matrimonia lis of those persons who signed the 
betrothal. For example if the bride has  beéa 
brought upin the house of her future husband- 
which happens sometimes, then the red carrying 
chair, the music and the display of the ` presenta’ 
through the streets is unnecessary. However, like 
the Jews, the Chinese ‘invife “numerous guests, 
relations and friends, who keep the feast for three: 
days-and so give 'to-it ‘sufficient publicity and the 
needful importance.” .. 5 h : 
Marriage is, as we have seen, in China cons 
cluded according to the will of the con- 
tracting parties’ and has in some way or 
other to bə made public. From these ob». 
servations and comments of the three learn- 
ed authors what appears to my mind to be 
the object in‘going through these formali- 
ties is to have a binding marriage contract, 
made before the actual marriage takes 
place. A binding. marriage- contract ene 
tails certain legal consequences. ~ They are 


: £80 
mot, in my opinion, essential to the validity 
of a marriage. Three of them such as tle 
employment (£ a go-between, the sending 
of presents to the parents cf the bride and 
the handing over ofthe bride on reccipt 
ofthe presents ere essential, if the status 
of a chiefor first wife is to be acquired. 
But where there isthe question of such a 
statuts not involved, what in my opinion, 
really constitules-a valid marriage is the 
consent of the parties concerned to live 
together as husband and wife. They must, 
however, give sufficient publicity to their 
relationship. The same view was taken by 
a. Bench. of the late- Chief Court in Ma 
Thein Sain v. Ah Shein (5), where the 
learned Judges said at p. 224*: 

“Parker in hig Essay on Comparative Chinese 
Family Law mentions six preliminary steps to a 
first class marriage. But it is explained in a foot- 
note thatthough these forms are usual in China 
they are not indispensable. The evidence of Chinese 
elders produced forthe plaintiffin this case shows 
that the customs are not insisted on in the case of 
Chinese marriages in Burma and that relaxation is 
permitted also in the case of poor people.” 

Such in my opinion being the legal posi- 
tion the result is the same whether the 
Burmese Buddhist Law or Chinese Cus- 
tomary Law applies to a marriage between 
a Chinese Buddhist man and a Chinese 
Buddhist woman. If reference is now 
made tothe evidencé produced in this case 
I have no doubt in my mind that the mar- 
riage between the, parties is a valid one. 

. The evidence produced in this case shows 
clearly that the parties lived together as 
husband and wife for some time-and they 
were accepted as such by their relations 
and friends. There is no reliable evidence 
to prove that the petitioner refused to live 
with the respondent. For these reasons I’ 
set aside the order of the Magistrate and 
allow a maintenance allowance of Rs, 20 
amonth with effect from the date of the 


institution ofthis case, that is January 
29, 1936. 
D, : Order set aside. 


G) SLBR nas 21 Ind. Cas. 367; A IR191LLB 


144; 7 Bur. LT 21 
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Dın MOHAMMAD, J; 
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Chaudhari BASHAMBAR NATH arp cruErs 
| —OPpOsI TE PARTIES i ; 
Criminal Procedure Code (Act V of 1898), s l5 


SRI ORAND V. BASHANBAR aAtu (LAH) 


166 10 
()—Applizability— Deniol of existence of dispute-~ 
Nec ssity of. ` 

Section 145 (5), Criminal Procedure Code, applies 
only to those casss where any of ths parties con- 
cerned in the dispute or any other person inserested 
app=irs before the Magistrate and denies the exist- 
ence of such dispute, and if this is’ not ths case, sub- 
s. (=) does not come into operation at ali. 

. C2. R.P. from an order of the District 
Magistrate, Gujrat, dated November 8, 
1932; 

Mr. Muhammad: Munir, for the Peti- 
tioner. $ 

Mr. Ram Lal Anand II, for the Opposite 
Parjes, 

Order.—On May 30, 1935, Thakar Sri 
Chand’ presented an application. under 
s. 145, Criminal Precedure Code, which 
was taken cognizance of by a First Class 
Mac sirate. The Magistrate examined the ` 
apfricant cn the same day and called 
upoa him to produce documentary evidence, 
ifany, in support of. his allegations. It 
epp2ars that some documents ‘were pro- 
duced by» the applicant on June 6, cn 
whish the Magistrate made an order. re- 
quixing the parties concerned to attend 
his Court and to putin written statements 
of taeir respective claims as contemplat- 
ed Sy subes. (1), 8, : 149. These written 
statements were put, in on June 18, and 
the Magistrate consequently adjourned 
the case for the evidence of the parties - 
to «uly 10, 1935. On June. 24, 1935, the 
necessary talbana was paid in by the 
apyicant for the summoning of the witness- 
es. Inthe meantime the Court time was 
charged from 10a. Mm. to 6p, M., end as 
the Darties and their witnesses were not 
pre=nt at 7-15 a. M, on July 10, the 
Magistrate consigned the case to the re- 
cord-room. The applicant moved the Dis- 
trict Magistrate against this order and the 
District Magistrate, while holding that the 
trial Magistrate could not dismiss the case 
for default, treated, the order of the 
tria. Magistrate as tantamount to the can- 
cellntion of notice under sub-e. (5), s. 145, 
Crininal Procedure Code, and dismissed 
the petition. Against the order of the 
District Magistrate, Thakar ‘Sri Chand has 
moved this Court. After hearing Counsel 
zor he parties I have: come to the con- 
clusicn that the order of ike District 
Magistrate is wrong: Sub-section (5), s. 145; 
run: as follows : ; 

“Nothing in this s:ction shall preclude any 
partt sorequired to attend, or any other person 
interzsted, from showing that no such dispute 
as a-oresaid exists or has existed; and in such 
case the..Magistrate ehall cancel his’ said order 
and all further proceedings thereon skall -be 
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stayed, but, subject “to ‘such 
ap of the Magistrate: under sub-s, 
a kil 


It would thus appear that this: sub- 
section applies only to those ‘cases where 
any of the parties concerned in the dispute 
or any other ` person interested appears 
before the Magistrate and denies . the 
existence of -such dispute, and: if- this 
is not the case, -subs. (5) does not come 
into operation at all,- Inthe present case, 
the only-party that appeared before the 
Court was the -applicant ' Thakar Sri 
Chand who had alleged that -a- dispute of 
the nature contemplated- by s. 145 existed 
and on his statement the Magistrate had 
passed an order ‘uhder--sub-s. (1), s. 145, 
thus expressing his satisfaction as tothe 
existence of the ‘dispute and in! the ab- 
sence' of any denial of the‘ existence of 
the dispute, his order had ‘become’ final 
as laid down. by sub-s. (5), s.-145. "The 
question of .the cancellation -of:-notice 
therefore did not arise at all. ‘In ‘these 
circumstances, I. have ‘no alternative but 
to allow the petition ‘and remand the 
case to the trial Magistrate for . disposal 
in accordance with law. 

N. - Petitisn allowed, 


eancelletion, - the 
C) shall be 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT es 
Civil Revision Petition No. 220-9 of 1935 
August 20, 1935 
MIDDLETON, JC. > 
GOKUL CHAND —DzrenDsNT— 
PETITIONER 
P VETSUS 
Musammat KHANAM’ -NUR—PLAINTIFP - 
AND ANOT,IER — DERANDANT —O PPO31TE - 
- PARTIES 
Transfer of Property Act (IV of 1882), .$253— Con- 
sideration partly fictitious and partly valid—Aliena- 
tion to -defeat ‘creditors—Transfer -held -creates 
charge -equal ‘to*-valid consideration—Transfer by. 
Muhammadan judgment-debtor ‘of property to 
wife in lieu -of deferred dower after issue of 
execution—No -previous attempt ‘to pay ‘off dower 
—No- -necessity for transfer — Transfer ‘held to 
beto delay creditors—N-W.'F. P. Courts. Regulation 
(T of 1931), ss. 34 (a) and 34 (b)—Lowér Courts- not 
coming -to complete finding -on ‘particular -isswe— 
Question -of law -not-considered—Material. irregu- 
lity—Revision, 
Where the consideration - for “an alienation ig partly 
fictitious : and partly valid, and wheré the -alienation 
is made- for the- purpose ‘of defeating or-delaying 
ereditors, the transfer merely creates a-charge-equal 
to the valid consideration, The fact that the Muham- 
madan judgment-debtor had never previously at- 
tempted to pay off the deferred dower, that no cir- 
cumstances were proved showing that there was any 


necessity. for him .to do. so .on the date when 'trans:- 
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‘Additional 
“March 10, 1936..- 


Ts 63, Civil Procedure Code. 
' been decreed ‘by the trial Court and the 
‘decree has been confirmed by the Appel- 


‘without consideration. 
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fer was made other ‘than ‘the fact that an. application 


had -been made for attachment of the - property 
clearly shows, that the alienation was made for the 


. purpose of delaying the creditor. 


‘ Revisionis permissible under s, 34 (4) of the X. WF P, 
Court's Regulation, when the Courts failed to come 
to a complete ‘finding on particular’ issue and thus 


‘acted with material: itregularity, and further that-it 


lies under Part @) of the same - section: when the 
question of law is an important ons which was not 
considered at all by the Courts below. 

C.-R. P. from an order: and -decree of tha 
Judge, ‘Peshawar, dated 


Lala Chandarbhan, for the Petitioner, 
-Lala Asa Nand, for the Opposite ` Party 


t (Plaintif Jo 


“Order.—In -execution ‘of ‘a decree for 


“Rs. 400 against Abdul Rahim, Gokal Chand 


altached two water mills. In the executing 


‘Court objection was raised -by Musammat 
‘Khanam ‘Nur, wife of Abdul Rahim, on the 


ground that these water mills belonged to 
her. The objection was dismissed and she 
brought a declaratory suit under O. XXI, 
That suit has 


late Court. 
sion. 


Gokal Chand’s applicationi. for exeétition 
of his decrea.by attachment “and sale of the 
water mills was made on August ;28, 1934. 
It was on October 2), 1934, that Abdul 
Rabim executed a deed of sale by which he 
transferred the water mills to his wife 
Musammat Khandm Nur in consideration of 
a sum of Rs. 99 due to heras deferred 
dower. The attachment was made on Osto- 
ber 31,1934. Subsequently the water ‘mills 
were put up tosale in execution and were 


Gokal Chand comes up in revi- 


_ sold for Rs. 450 thcugh in his application, 


the petitioner had estimated their value at 


‘Rs.'200. In tke declaratory-suit one of,the 


issues was: “Whether the sale in favour of 
Musammat Khanam Nur was fictitious and 
Both the trial and 
appeliale Courts held that there was a 
dower debt of Rs. 99 outstanding and pay- 
able by Abdul Rahim to Musammat Kha- 
num Nur. Neither Court gave any explicit 
finding as to the value of the water mills. 
The trial Court noted that a debttoris nct 
otind to keep his property intact’ for cne 
creditor and may transfer it to another cre- 
ditor. provided the sale is for valuable con- 
sideration. Without any discussion of the 
consideration in this particular case, it held 


-that the sale was not &ctitious and not witk- 


out consideration. The Appellate Court, 
however, noted that: . 


_ “The dower is a first charge a and according to the 
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:staterients of ‘the woman and her husband it is 
pe! that the'dower ‘has not been paid and is -still 
. due.”’. S 


Both Courts have, therefore, failed to come 
-to a cemplele finding on issue No. 2 and 
-it is clear from the facts already stated that 
.the sale in favour of Musammat Khanam 
-Nur was in part fictitious, as property pro- 
‘ved to be worth Rs. 450 has been transferr- 
ed to her in satisfaction of a debt of Rs. 99. 
‘Both Courts 4lso appear to have come to 
“the errdneous decision that a sale must 
necessarily be genuine if there is any con- 
sideration apart from the amount of eon- 


sideration. There is ample judicial autho- - 


.Tity for the proposition that where the con- 
-sideration for an alienation is partly ficti- 
‘tious and partly valid, and where the 
‘alienation is made for the purpose of de- 


eating or delaying creditors, the transfer ` 


, merely creates a charge equal to the valid 
‘consideration. In this case the fact that 
“the judgment-debtor had never previously 
‘attempted to pay off the deferred dower, 
‘that no circumstances were proved showing 
‘that there was any necessity for him to do 


_80 on October 21, 1934, other than the fact - 


that ‘an application had been made for at- 
tachment of the water mills, clearly shows 
-that the alienation’ was made for the. pur- 
“pose of delaying tke creditor Gokal Chand. 
` A preliminary objection is taken before 
“me that no ground is mentioned in the peti- 
‘tion for revision other than that of a 
‘wrong decision on a law point. I hold that 
‘revision is permissible under s. 31 (a) of 
‘the Court's Regulation, as the Courts failed 
“to come to acomplete finding oa issue 
“No. 2, and thus acted with material irregu- 
larity, and further that it lies under part (b) 
‘of the same section in that the question of 
law stated above is an important one which 
‘was not considered at all by the Courts 
‘below. i 8 


, Counsel for the petitioner has not pressed 
‘for dismissal of the suit, but only for the 
-alternative relief given in his petition, 
“namely that a declaration be given that the 
_ water mills can only be sold. subject to the 
charge of Rs. 99. In view of the facts 
.given above, it is clear that she is entitled 
to a declaration of this latter nature. I ac- 
cept the petition, set aside the decree of 
the lower Courts and grant Musammat 
-Khanam Nur a declaratory .decree to the 
„effect that she has a first charge of Rs. 99 
upon the suit property, and that the suit prce 
perty can only be sold in execution subject 
to that charge in her favour. -As .each of 
the contesting parties has been partially 
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‘suecessful, I direct, that they ‘bear their own 
‘costs in all Courts. -Pleader’s fee in revision 
Rs. 32. 


D. | Petition accepted. 


— re 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT < 
Full Bench 
Criminal Appeal No. 38 of 1935 
October 1, 1935 
GRILLE, J. C., NIYOGI AND 
PoLLook A. J. Cs. 
AMDU MIYAN AND OTHERS-—-ACCUSED 
f —APPELLANTS ' 


versus 
EMPEROR—Opposits Party 

Griminal Procedure Code (Act V of 1898), ss. 170, 
337—Prima facie case against accused—His testimony, 
if con be used against co-accused even though no 
pardon is granted to him—Hvidence Act (I of 1872), 
-s. B30—Warrant case—Accused pleading gutlty— 
His confession, whether can be used agatnst co- 
accused—Interpretation of  Statutes—Meaning of 
‘wards—Words should be construed in reference to 
‘cortext—Same word has same meaning in statute. - 

When the Police refrain from prosecuting a per- 
sor against whom there is adequate evidence to jus- 
tify his production for énquiry and’ trial béfore a 
Magistrate under s~ 170, Criminal Procedure Code, 
he: can be a competent witness, even where he is 
noi tendered a conditional pardon under £. 337, Ori- 
mial Procedure Code. Thera is nothing in the 
Oude, which forbids-administration of oath-to such 
a person. But this method of obtaining evidence is 
cortrary to the spirit of the Code and is strongly 
t> be deprecated. It is not, however, illegal, but the 
evidence of such a witness must ordinarily bė of 
less valae than that of a person who has been grant- 
ed a valid pardon and is no longer under fear of a 
prosecution. Govinda Sambhujt - v. - Emperor (1), 
overruled. [p. 584, col. 1; p. 587, col 2.) 

[Case-law discussed. ] 

in warrant cases, it is discretionary with the 
Magistrate to defer conviction of the accused - who 
pleads guilty and-usa his confession against .the 
other co-accused under s. 30 of the Evidence Act. 
-[p. 587, col. 1.) 5 

{Case-law discussed.] i 

Section 337 of the Criminal Procedure Code, is 
merely an enabling section that empowers- a Magis- 
trate to grant a pardon to any person supposed to 
be: concerned in or privy to the offence and the 
ward ‘accused’ in ss. 312 and 313 must mean a per; 
sor who is accused in the case that is proceeding 
before the Magistrate. [p. 587, cols. 1 & 2.] ; 

It is the primary principle of construction of 
statutes that the words used in any enactment are to 
be construed with reference to their context. ` There 
is a presumptiun thet the Legislature uses as far ag 
possible the same word in the same sense in a 
statute, This rule will apply with greater force when 
in one and the same section the same word is used 
{p. 586, col, 1.] 


Ər. A. from the order of the Court - of 
ths Sub-Divisional Magistrate, with s. 30 
powers, Bhandara, dated January 12, 1935, 
in Criminal Oase No, .63. of 1933.. . . a 
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ORDER OF REFERENCE TO A FULL. 


oof BENCH f 
- Niyogi, A.J. C.—(June 19, 1935).—This 
appeal is preferred by 14 . persons who 
have been adjudged guilty of beiag mem- 
bers of a gang associated for the purpose 
of habitually committing house-breaking 
and theft punishable under s. 401, Indian 
Penal Code; and have been -sentenced to 
various terms of imprisonment. The evi- 
dence produced-in the case consisted of 
entries made in the Police case diaries 
from the year 1923 to 1933 and several 
village crime note books, some inspection 
notes made by Circle Inspectors, the con- 
fessions of some of the co-accused and a 
mass of oral evidence of which the testi- 
mony of one Shrawan (P. W. No. 11) was 
the most important. The investigating 
officer, in the witness-box, described him 
as the ring-leader of the gang. He was 
arrested by the Police and was in custody 
during the major part of the investigation. 
At a later stage Shrawan along with others 
was released on bail by the Magistrate 
before whom they were produced for re- 
mand. The Police before challaning the 
case applied for and obtained an order 
from the Magistrate cancelling the bail 
bond of Shrawan He was thus removed 
from the array of accused persons and 
produced as a witness in the Oourt. 
Among those of the 
whose confessions were used under s. -30 
of the Kyidence Act, was one Dewaji. He 


accused persons, 
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pleaded guilty to the charge against him. 


and yeh 


his confession has been taken’ 


into consideration under s. 30 of the Evi-- 


dence Act. 

There are two important questions of 
law which arise in . this case. 
is, whether Shrawan who was admittedly 
the ring-leader -of the gang and against 
whom there was evidence as against others 
could be a competent witness in the case. 
The appellants’ contention is that he is 
an incompetent witness, whereas the Crown 
relies on Govinda Sambhuji v. Emperor (1), 
and Emperor y. Har Prasad (2). Both these 
cases were decided before the amendment 
dË s. 337 made in 1923, whereby in offences’ 
triable exclusively by the High Court or 
the Court of Session and certain specified 
offences including that under s. 401, Indian. 
Penal Code, Magistrates including any 
Magistrate of the First Class have been 
empowered to grant conditional pardon at 

1) 16N UR9; 58 Ind. Cas. 449; 21 Cr. LJ 769. 

+ (2) 45 A 226; 77 Ind. Cas, 961;21 A LJ 42; AIR 
1923 All. 91; 25 Or, L.J 697, 3° 0 se 
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any stage of the investigation. Before 1923 
there was no proyision permitting the 
Magistrates to - accord conditional pardot 
during the investigation. “As a result -of 
this amendment that power has been given 
to thé Magistrates and thé. question arises 
whether the Police ‘can, irrespective of 
s. 387, refrain from prosecuting an accused 
person against whom there is sufficient 
evidence and thus indirectly pardon his. 
offence. The object ofs. 337 is to remove 
from. the accused person the -disability 
which is imposed on him by s. 342 (4), 
namely that no oath can be administered’ 
to him. That can be done only. by a 
Magistrate and by no other authority. Be” 
fore the amendment of 1923 it was open 
to contend that a person could not- be’ 
treated as an accused person unless he 
was produced before the “Magistrate for 
enquiry or trial. As a result of the amend- 
ment’ a person against whom theré is 
evidence also becomes an accused -person 
even during the investigation. It is‘ for 
this reason that the power to give’ con-. 
ditional pardonis given to the Magistrate.. - 

Under s. 170 of-the Criminal Procedure 
Code the Police are under an obligation 
to. produce before the Magistrate any per- 
son, against whom there is ‘sufficient ervi- 
dence. In refraining from prosecuting 
Shrawan the Police have not only contra- 
vened s. 170, Criminal Procedure Code, 
but also the plain fequirements of s. 337), 
Criminal Procedure Code. The present, 
case is analogous to one reported in Eme, 
press of India v. Asghar Ali (3) where an 
accused person who was given pardon by 
a Magistrate having no ` jurisdiction to do: 
so, was held to be an incompetent witness. ` 

The other question is whether the con- 
fession of. an accused ‘person who. has. 
pleaded guilty can be used against his 
co-accused under's: 30 of the Evidence 
Act. On this point there’ has been much 
divergence of judicial opinion, as will 
appear from the perusal, of cases such as” 
Venkatasami v. Queen (4) Queen-Hmpress 
v. Pirbhu (5), Queen-Empress v. Chinna 
Pavuchi (6), Emperor v. Keramat Sardar’ 
(7), Queen-Empress v. Paliua (8), In re 
Vempalli Bali, Reddy (9), Fakhr ud-din v, 


(3) 2 A 260; 4 Ind. Jur. 250. 

(4) 7 M 102; 2 Weir 740. 

(5) 17 A 524; A W N 1895, 111, 

(6) 22 M 151, 2 Weir 747; 2 Weir 335, 

(7) 38 © 446; 12 Ind. Cas. 87;16C W N 49; 12 Cr, 


LJ479. 
(2) 23 A 53: A W N 1900, 192. 
(9) 38 M 302;. 22-Ind. Cas; 157;14 ML T 453; 15, 


Or. L J 13 
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Emperor (10) and Emperor v..Kheoraj (11). 

Both the questions of law are of great 
importance, it-is-necessary that there. is 
rn authoritative pronouncement “by -a 
Bench of this Ccurt. 

Lhe .question may be framod. as follows : 

“(i) Whether, when the Police refrain from.-pro- 
secuting a person agdinst whem theie is adequaic 
evidence to justify his production for enquiy and 
trial “before a Macistrate under sg. 170, Criminal 
Procedure Code, he can be a competent witness, 
unlesi he is tendered a ‘conditional . pardon -under 
s, 337, Criminal Procedure Code. , 

tii) ‘Whether, a confession of a ‘co-accused “who 
haa. pleaded“ guilty ‘can, under s. 30,’ Indian Evi- 
dence-Act, be considered against the other eo-accused. 

I, therefore, tubmit this case to’ the 
Judicial: Commissioner for ‘referring’ the 
two questions set forth above 10 a Bench 
of this Court. 

Mr. W.C. Dutt, for the:Appellanis. 

Mr. W.R, Puranik, forthe Crown. 

PO ; _ OPINION 

“Niyogi, A.-J..C.—The questions referred 
to the -Bench -for determination-are -.ag fol- 
low. : ; 

(i) Whether, when the Polica 'refrain from pro- 
reciting. a ‘person against whom-there is alequate 
evidence to justify his production for enquiry .and 
trial before'n Magistrate under s. 170, Criminal 
Procedure ` Code, he’ can be a competent witness, 
unless he is tendered a .conditional” pardon under 
8, 337, Criminal Procedure Code. 

Cii) Whether, a confession of n co-accused „who 
has pleaded - guilty can under s. 30. Indian Evi- 
dence Act, be considered cgainst the other co- 
accused,” ` : 

The facts of the case in brief are that 
some 14 persons were prosecuted on the 
accusation of being members of a-gang 
associated for the purpose -of habituall y 
committing house-breaking-and theft punish- 
able under s. 401, Indian Penal Code. 
The prosecution examined en- individual 
named ‘Shrawan as a witness inthe case. 
He . was described by the investigating 
officer, ‘in the witness-box as a ring‘lender 
of tke ‘gang. He -had been arrested by 
the “Police -and -w.s in their cust dy during 
the major part of the ‘investigation. - At 
a later stage Shrawan, along with others, 
was'relecséd on bail by the Magistrate 
before ‘whom they were: produced fer re- 
maud. “The Police, before -challaning the 
ease, ‘applied for -end obtained an order 
from*the Magistrate cancelling the bail 
bond“of “Shrawan. He was thus removed 
from the array of the accused pérsons and 
produced as a witness in the Court. < 

The Magistrale who tried ‘the case took 
into consideration the confessions-of certain 


QOF Lah. 176; 95 Ind. Cas. 63; A IR1925 Lah. 
435 27 Cr, L 3735, 


(113 PA A 549; a W, N 1808, 84); 5A- LJ 305; 8 
Ca Gago eater 4 
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accused persons unde” s. 30. of lhe Indian 
Evidence Act against those whom he con-: 
vicied. Among the confessing. accused was 
one Dewaji who hed pleaded guilty to- 
the charge against‘lim. It is ccntended.. 
that Dewaji’s confession could not ‘be 
used egainst his co-cccused under's. £0 of 
tke Indian Evidence Act. 
Section 337 of the Criminal -Procedure 
Code has heen amended in 1933 by s. 86 
of. the Criminal Procedure Code ‘Amend- 
ment Act, XVHI of 1923, by extending the 
scope of the seclion so as ‘to include,-hesides 
those triable ‘by the High Courtvor the Court 
of Session, several other offences including 
thet punishable under s. 401,4ndian Penal 
Cade, and-also amplifying the ‘power to 
tender a-purdon even during the course 
ofthe investigation. “The terms of that 
section show that it isan enactment which 
is enabling and not obligatory. ‘There is 
nohing in it-which compels the Police:to 
produce an accused person who ‘is intended: 
to be examined as ‘a ‘witness in the case. 
for the tender of a pardon But it is 
argued that the section read inthe light 
of ss. 323 and 163, Criminal Piocedure 
Code, leaves no scope for the Police to 
examine any person as a witness unless 
he has been tendered a pardonin accord- 
ance with s. 337, Criminal Procedure Code. 


‘Section 337 speaks of 


“Any person supposed to have been directly or 
indirect:y concerned in or privy to the offence KK". 
And ? 
“Every other person concerned, whether as- 
principal or abettor, in the ecmmission thereof.” 
Such a person may be one whois or is’ 
not-errested curing the investigaticn and 
preauced before the Magistrate ‘for trial.’ 
Section 343, Criminal Procedure Code, 
appears to contemplate a restricted ‘class. . 
of Tersons when it uses,the-word ‘¢ ccused’. 
peron." Section 343 occurs in Chap. XXIV, 
which deals with inqviries and triels and 
s. 1€3 in Chep. XIV which deais with. 
info:mation to the Police and their pewers 
to investigate. Reading s. 1€3,.as it itself . 
directs, in conjunction with s.°24 cf the 
Indien -Evidence Act -and ecmpering it’ . 
with. s. 343, Criminel Precedure Code,’ 
it would appear thet “bcth ere directed’ 
to oneand the seme end, namely, prohibi- 
lion of any irfluence by means of any 
promise or threat cr otherwise-so as to induce’ _ 
an accused person -to make any disclosure 
which is’ calculated to inciimitiate himself, 
If the object of s. 313 and s. 163 is the same, 
why did tke legislature insert s. 343 in the 
Chapter relating to inquiries ‘and irials?. 


It is because it intendéd’to-keep the person 


1937 © 


whois under trial.free-from influence of 
any authority. The expression ‘accused 
person’ occurring in 8.318, Criminal Proce- 
dure.Code,.means one who is in the.array of 
the:aceused persons under: ‘inquiry or trial: 
see Queen-Empress v. Husszin Haji (12). 

As regards the intention and effect. -of 
s. 337, Criminal Procedure Code, there is 
nothing inthe terms ‘thereof. to justify the 
interpretation that it makes it imperative 
on an investigating officer lo produce an 
accused person during the course of in- 
vesligalion before a Magistrate for the 
tender to him of a conditional pardon. 
Assuming that itis so, what is to happen if 
the investigating officer dces not produce 
him for the tender ofa pardon? The reply 
is found in the judgment of Mittra, A, J. C. 
in Govinda Sambhuji' v. Emperor (1) : 

“If a person is placed before the Magistrate for 
the tenderof a yardon under s. 337, he is an accused 
person, though he may not have been arrested or 
challaned. He ig a person over whom the Magistrate 
is exercising jurisdiction under s. 337. If he 
accepts the offer, he becom2s a.conditionally pardoned 
accused. If he rejects the offer, he ceases tobe an 
accused unless he is already an accused in the 
technical sense.” 

Here the witness Shrawan stands in the 
last mentioned position of one who does” not- 
accept a pardon and, therefore, in the eye of 
the law ceases to be an accused ‘“unléss he 
is already an accused in the technical sense. 

What the learned Judge meant by an 
eccused person in the tezhnical sense is 
explained by him in these words: 

“After process has been issued against a person 
under an accusation, he becomes technically an 
accused person and necessarily comes under s. 343”, 

This means that a person in the position 
of Shrawan would not have been regarded 
by the learned Judge a8 an accused in the 
technical sense of the word. But it is 


urged that the Code uses the word ‘accused ' 


person’ in s. 167, Criminal Procedure Code, 
as well sin ss. 342 and 343. Itis true, 


but it must not be overlodked that the- 


expression occurs in connection with two 


distinct stages of the criminal proceeding.. 
In view of the fundamental principie of 


criminal jurisprudence ‘a-person who. is the 


subject of a criminal proceeding cannot, 
until his conviction, be described otherwise ' 


than “an accused person. It may not ke 
quite correct tosay as in Queen-Empress v. 
Muna Puna (13) that the wordis used in 
two different senses. The. sense is the 
same, namely, that he is the subject ofan 
accusation. ‘The difference -lies-in this 
that-in an invesiigation the evidence -is 


(12) 25 B 422; 2Bem. LR 1095, . 
(13) 16 B 661. ` Ng 
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collected by an executive: officer ‘against an 
accused person, ‘whereas in, inquiry or {rial 
the evidence so collected is scrutinized by 
a competent judicial authority.. A.distine- 
fion-must clearly be -made: between an- 
investigation and an inquiry .or- ‘trial. An 
investigation: commences when-an informa- 
tion is. received-relating--to the- commis- 


“Sion of any offence and ends with a report 


by the investigating . officer after’ the 
com pletion .of the investigation to be-made 
as required by s. 173 of the: Griminal 
Procedure’ Code. -After ‘having submitted 
the- report to the Magistrate ‘the Police 
drop out of the scene andthe case comes 
entirely within the-contrel of the Magis- 
trate and ils conduct passes into the hands 
of the Crown represented by the . Publi 
Prosecutor. ,Then the Magistrate initiates 
proceedings as .contemplated in s...190 (1) 
(b) and issues a. process against the person 
named in the Police report. It -is-at this 
stage that the -accused person becomes 
technically an accused personas there is 
prima facie . evidence collected against 
him. This -proceeding, if. a summons ora 
warrant case, is styled a trial, and, ifa, ` 
sessions case, is styled an inquiry: -see 
Venkatachinnaya.v. Emperor (14). It is 
argued that inquiry includes investigation 
and reference is made to Sher Muhammad v, 


- Crown (15),. Sunder Singh v. Emperor (16), 


In the petition of Crawford Bayley &Co.; 
In re Evans (17). In the first mentioned 
case it was held that the word inquiry 
used in s. 337, Criminal Procedure Code; 
was comprehensive enough to include an 
investigation and the conditional pardon; 
tendered under s. 337 by the Magistrate was 
valid. The two last mentioned cases relate 
to the . construction of the expression: 
‘accused person’, occurring in s.-340-and-Jaid- 
down that it was wide enough to ‘include a: 
person an accusation against whom was. 
under investigation and that he. was. 
entitled to : an.access to and the. assistance; 
of a-legal adviser. That the word ‘inquiry’ 
used in s.337 has a restricted meaning is 
clear from ihe fact that the legislature’ 
amended the section'in- 1923 by the inger-. 
tion ofthe expression “at any-stage .of the 
investigation” which it would not have 

(14) 43 M 511; 56- Ind, Cas. 50; 11 1, W435; (1920), 
M W N 280;38 M LJ 370; 21 Cr. L J 402; 27M LT 


178. 
(15) 3 Lah. 431; 75 Ind. Cas. 365; AI R 1923 Tah; 
270; 24Cr.LJ 941. | : C T 
(16; 12 Lah. 16; 129 Ind. Cas. 481; A I R 1930 Lah. 
945, 32 Cr. L Ji 339; Ind. Rul (1931) Lah. 1093; 
(17) 50 B 741; 97 Ind. Cas. 801; A IR 1926 Bom/ 
55l; 27 CreL J 1162; 28 Bom, LR 1013 O. 
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done Had the “inquiry” included investiga- 
tion. -The authorities referred to’ above 
‘have, however, no bearing on the issue in 


the present Case. | 
Here we are concerned with the words 


‘nquiry' and ‘the accused’ occurring in . 


s. 342, Criminal Procedure Code. It is’ the. 
primary principle of construction of statutes 
that the words used in any enactment are 
to be construed with reference to their 
context. The question is whether the word 
“inquiry’ is used in a comprehensive or a 
restricted sense. It says in sub-s. 4 that 
no oath shall be administered to “the 
accused”...Tke meaning of this word must 
be gathered from the manner in which the 
word is used in the same section. There is 
a presumplion that the legislature uses as 
far as possible the same word in the same 
sense in a statute. This rule will apply 
with greater force when in one and the 
same section the same word is used. Now 
the word ‘sccused’ occurs tin sub-s. 1 of 
6. 342, Criminal Procedure Code. In what 
sense is that word used there? That sub- 
section deals with the power to examine the 
accused hs 

< “forthe purpose of. enabling the accused to explain 
any circumstances appearing in the evidence against 
him, and * * * after the witnesses for the prosecution 
have been examined and before he is called on for 
his defence”. 


: These words leave no rcom for doubt that ` 


the: “enquiry” contemplated is one that 
follows after the accused, on areport by 
the Police under s.173, comes within the 
jurisdiction of a Magistrate. Without 
violence to the words used in the section 
the word “inquiry” cannot he made to 
include investigation. There can obviously 
be no “evidence” as such and the Magis- 
trate could not possibly examine “the wit- 
nesses for prosecution” in the course of the 
investigation. It is, therefore, indisput- 
able that the word “inquiry” used in s. 342 
does not include investigation, and the 
words “accused person" must mean one 
over whom the Magistrate is exercising 
jurisdiction. It is to such a person—the 
accused in the technical sense—that an oath 
` cannot be administered. 

It is clear that Shrawan was not -an 
accused person in the sense in which that 
expression is used in s. 342 and conse- 
quently there was nothing to debar the 
Magistrate frcm administering an Oath to 
him. Nor is there anything in s. 118 of the 
Indian Evidence Act and s. 5 of the oaths 
Act to preclude him from being a competent 
witness.” ` 

Turning-to-the -authorities, there is not a 
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single case in which a person situated.in the 
position of Shrawan was held to be an in- 
competent witness. In Govinda Sambhuji v. 
Emperor (1), A. V. Joseph v. Emperor (18) 
and Keshav Vasudeo Kirtikar v.. Emperor 
(19) the person who was held to have been 
rightly examined as a witness had not 
been arrested by the Police. In Queen- 
Empress v. Mona Puna (13) the witness 
had: been arrested but discharged. In 
Empress v. Durant (20); Akhoy Kumar 
Mukerji v. Emperor (21) and Gallagher v.: 
Emperor (22) an accused person who was. 
being separately tried was held to be a 
competent witness in a trial against his ac- 
complices. [n Reg. v. Hanmanta. (23), 
Empress of India v. Asghar Ali (3) and 
Queen-Empress v. Dala Jiva (24) the wit- 
nesses were indeed held to be incompetent 
but these cases are distinguishable. In 
each of them, the witness was actually 
being tried by the Magistrate and the con- 
ditional pardon tendered to him having 
been held invalid, he was relegated to the: 
array of the accused who were under trial 
and was held incompetent io be a witness. 
inview of s. 342 (4), Oriminal Procedure 
Oode. . KAN LANA 

In conclusion, all that can be said is that, 
Shrawan not being pardoned under ss. 337 
was left in the position of being liable to be: 
tried on a report by the Pclice. It cannot 
be gainsaid that the device of obtaining: 
evidence by the backdoor, as has been done 
in ihe case of Shrawan, is reprehensible 
and is to be deprecated. But since there is’ 
no provision of law which precludes the’ 
Court from administering oath to sucha 
person he ‘must be held to be a competent: 
witness. It is true that ke would suffer’ 
from the drawback of testifying undera 
deep shadow of suspicion that his evidence 
was procured by threat or premise but: 
thet cannot affect his competency although 
it is bound to detract from his credibility. . 

The answer to the first question must, 
therefore, be recorded in the negative. , 

Asto the second question, a distinction, 
must be made between summons and. 
warrant cases on the one hand and Sessions 

(13) 3R11; 85 Ind. Cas. 236;3 Bur. L J 265; A I 
R 1925 Rang. 122; 26 Or. L J 492. 

(19) 59 B 355; 156 Ind. Cas. 392; A I R 1935 Bom,’ 
186; 37 Bom. L R179; (1935) Cr. Cas. 487;7 R B- 
511; 36Cr LJ 937. : 

(20) 23 B 213. 

(21) 450 720; 45 Ind. Cas, 999: 27 O L J 91; 22 0 
WN 405; 19 Cr. LJ 663. ie i 

(22) 101 Ind. Cas. 657; AI R1927-Cal. 307; 28 Cr- 
L J 481. 

(23) 1B 610. s Bie. ie 

(24) 10 B 190. std np ecole 
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` teases on “the other. “Cases in “which it was 
held that-the confession of a co-aécused 


who pleaded - guilty could not be -used 
«under s. 30, Evidence Act, were those of 
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“Sessions trial. . In Venkatasami v. Queen- 


(4), Queen-Empress v. Pirbhu (5), Queen- 
Empress v.-Paltua (8), Queen-Empress v. 
Pahuji (25); Emperor v. Kheoraj_(11) and 
‘Emperor v: Keramat Sardar (7): the point 
-arose in'a Sessions trial. The view taken 
> iin these cases -was followed in Queen- 
‘Empress v.-Lakshmayya Panderaw (26), 
. ‘which was ‘a warrant case. The Madras 
-High Court, however, in two later cases, viz., 
‘Queen-Empress v. Chinna Pavuchi’. (6; and 
In re Vempali Bali Reddy (9) dissented 
-from that ruling. Muhammad Yusuf v. 
‘Emperor (27) has been brought to our 
notice. The-main issue in- the case was 
«whether the accused who -had~ pleaded 
guilty and-had been convicted could be 
examined.as a witness. It was held that he 
‘could be so examined. Incidentally they 
‘referred to various authorities quoted above 
«and without discussion -their Lordships 
-expressed their opinion that the conviction 
„should -not be deferred. 

As pointed ‘out in Venkatachinnaya v. 
. Emperor (14), the trial ‘in the --Sessions 
` Court, begins only -when the- accused 


‘pleads mot guilty and claims to be tried. ' 


(See s. 272,- Criminal Procedure: Code). 
Under 3.271 ifhe pleads guilty the Cour: 
“cannot iry him but has forthwith to convict 
-him. To- defer his conviction only to 
enable the Court to use his confession under 
_ .‘s. 30, Evidence Act, against his co-accused 
. "was rightly deprecated in Queen-Empress v. 

Paltua (8) althoagh the learned Judge who 
‘decided. the -case remarked that he was 
- not prepared to say that in point of law 
it must be excluded. Section 255 (2), 
‘Criminal Procedure Code, appears to leave 
itto the discretion of the Magistrate to 
convict immediately or to defer conviction. 

I am, therefore, of opinion that in 
walrant cases, it is discretionary with the 
Magistrate to defer conviction of the 
-accused who pleads guilty and use his con- 
fession against the other co-accused under 
s. 30 of the Indian Evidenée -Act. 

Pollock, A. J. G.—I- agree thats. 337 of 


the Criminal Procedure Code is merely -an 


enabling section that empowers a Magis- 
trate to giant a pardon to any- person sup- 
posed tobe concerned in or privy to the 
. (25) 17 B 195.. : OS 
a 22 M 491. a fe Bie. 
27) 35 C W N 490; 131 Ind.'Oas. 142;°32 Or. L J 
a ATR 1931 Cal. 311; (1931) Cr. Cas. 405;58 O 
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offence and that the. word ‘accused’ in ss. 
342 and-343. must mean a person who is 
accused in the case that is proceeding 
before the Magistrate. There was, there- 
fore, nothing to prevent the administration 
of an oath toShrawan and he was, there- 
fore, a competent: witness. The view 
expressed in Govind Sambhuji v. Emperor (1) 
that in such a case it is imperative for 
the Magistrate to proceed against Shrawan 
‘and that his failure’ to do so makes the 
proceedings invalid: seems to me to be 
‘quite untenable. It is for the executive 
authorities to decide whois to be prosecut- 
ed, and under s. 204 the Magistrate must 
issue a summons, if he is of opinion that 
there is sufficient ground fo. proceeding 
merely against those persons against whom 
a Police report had been sènt in tinder 
5. 170. I also agree that this method of 
obtaining evidence is contrary to the spirit 
of the Code and is strongly to be deprecat- 
ed. Jt is not, however, illegal, but the 
‘evidence of a witness in Sbrawan’s posi- 
tion must ordinarily be of less value than 
that of a person who has been granted a 
valid pardon and is no longer under fear of © 
a prosecution. : a 

Lastly, 1 agree that a -Court ought not to 
defer the convictiow of one accused merely 
in order to use his confession against another 
accused, but that if two accused are in fact 
‘tried jointly the confession of one may he 
used against the other. > i 

Grille, J C.—I have had the advantage of 
reading the-opinion of Niyogi and Pollock, 
A. J. Cs, -and concur. Ihave only to add 
that as a consequence of our opinions it is 
desirable to emphasise the -logical corollary 
that the decision in Govinda Sambhuji v. 
‘Emperor (1)is incorrect, where it lays down 
that failure to proceed, against a person 
in the position of Shrawan invalidates the 
trial. 


D. Question answered. 
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` From their experience, Polic2 Officers are able to 


diagnose the nature of crime just as doctor is 
able to diagnose a disease. So, their belief that a 
gang was operating is entitled to respect state- 
ments in -Police recotds asto the suspected mem- 
bers of the gang, however, is an entirely ‘different 
matter and such-lists should not be included in the 
evidencs, Baksho v. Emperor (1), relied on. [p. 590, 
col. 1.]. 

Tividence of previous convictions of dacoity and 
of orders under s. 110, Criminal Procedure Code, is 
admissible -for the purpose of proving habit and 
association ina subsequent trial under s. 40L of 
the Penal Code. Thus the fact that certain of the 
accused were previous convicts and bound over is 
not without significance. Mankura Past v. Queen- 
Empress (2), explained, Ledu Molla v, Emperor (3), 
relied on. [p. 590, col. 2.] 

In the absence of direct evidence the purpogs of 
association may be established by proof of acts from 
whith‘ this may be reasonably inferred. The pre- 
valence of thefts in a certain area aniths rise and 
fall coinciding with action taken against members 
of the supposed gang are as much relevent circum- 
stances in-a trial under s. 401, Penal Code, as are 
the convictions obtained against certain members, 
O£ course, the possibility basto be kept in mind 
that certain of these crimes may have been com- 
mitted by independent persons, Pir Bakhsh v. 
Crown (4), relied on. [ibid.] 


Inatrial under s. 401, Penal Code, it is not neceg- 
gary to prove that each individual member of the 
gang has habitually committed theft or any parti- 
cular act of theft, once the existence of the gang for 
such purpose is proved. Emperor v. Darya Singh 
(5), relied on, [ibid.] 

‘In atrial under s. 401, Penal Code, in consider- 
ing whether there was an assccialion of gang, evi- 
dence that certain oftne persons were seen near 
the scene of house-breakings either before or after 
the event, isa relevant fact. Kasam Ali v. Emperor 
(8), relied on. [p. £91, col. 2.] 

Tha Village Crime Note Book is one of the regis- 
ters prescribed fcr station houses under s. 621 of 
the Police Manual and according to s. 636 every 
cognizable crime committed in avillage should be 
entered in it, Where there is an official duty cast 
upon any officer tomake anentry and in pursuance 
of sucha duty he makes an entry in his register, 
such entries are admissible in evidence under s. 39 
of the Evidence Act. Entries -in the Village Crime 
Note Book are, therefore, admissible to prove thit 
certain crimes were reported and registered but of 
course, they are no proof against persons named as 
suspects in them. Manik Chani v. Krishna (7), 
relied o2. |p. 592, col 1.] 


A prosecution under s. 401 is of a peculiar nature 
differing from an ordinary cise, in respect of the 
numbers of accused involved, and the extent of time 
covered by their operations. There can be no defi- 
nite rule of limitation barring responsibility for 
stolen: property after a certain time, Each case 
must -be judged in view of the circumstances. Im- 


portant factors are the number of articles recovered 
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and the way in which information led to their recp- 
very. [p. 593; col. 1.] 

Or. A. from an: order of the Oourt of the 
Sub-Divisional Magistrate,-with s. 30 powers, 
Bhandara, dated ‘January 12, 1935, in 
Criminal Case No. 63 of 1933. . 

Mr. W.C. Dutt, for the Appellants. 

Mr. W. R. Puranik, for the Crown. 


Judzment.—This is a joint appeal by 14 
persons who have been convicted and 
sentenced to various terms of imprisonment 
from 5 years downwards under s. 401 of the 
Indian Penal Code. 21persons were origi- 
nally tried for being: members of a criminal 
gang. Out of these, 16 were convicted by 
the trial Judge, Mr. Naidu, Magistrate with 
s. 30 powers Bhandara. One of the accused 
Ghushya Lodhi was discharged at. an 
earlier stage inthe trial, and one Dewaji, 
2 confessing prisoner, who received ihres 
years' rigorous imprisonment has not 
appealed. Wor purposes of reference I 
reproduce the numbers given to them as 
accused in the trial. The appellants are: 
(1) Amdu Miyan, accused No. 1, (2) Maroti, 
accused No. 2, (3) Hanya Mahar, accused 
No. 4 (4), Budhya Mahar, accused No. 6, 
(5) Mansia Mahar, accused No. 8, (6) 
Tulsiram Burad, accused No. 10, (7) Tulsi- 
ram Mahar, accused No. 11, (8) Gaotia 
Mahar, accused No. 14, (9) Dasra Lodhi, 
accused No. 17, (10) Raoji Dhimar, accused 
No. 18, (11) Jhibal, accused No. 19, (12) 
Dhondya Lodhi, accused No. 20, (13) Tulsi- 
ram Lodhi, accused No. 15, and (14) Dadunya 
Mahar, accused No. 7. : 

The main branches of the prosecution 
case are: firstly, evidence about the pre- 
valence of house-breakings in the local. 
area in which the accused could have 
operated and its fluctuations from time to 
time; secondly, the statement of the 
approver Shrawan Kunbi (P. W. No. 11); 
thirdly, the recovery of, articles from 
various accused which are said to have 
been. proceeds of various previous house- 
breakings for which they muss be respon- 
sible; and fourthly, a body of evidence as 
to ike association of these various appellants 
with each other. 

The appeal was lodged as far back as 
February 21, 1935. On June 19, 1935, 
Niyogi, A. J. O., passed an order referring 
for the decision of a Bench* two questions. 
of law waich had reference to the. evidence 
of (1) Shrawan and (2) Dewaji, the confess- 
ing «o-accused who has not appealed. 
Shrawan's position was that the Police had 
refrained from prosecuting him although 
“See 166 Ind, Cas, 582 at p. 583-—| Ed. | 








1937 ; 
there seemed to be adequate evidence to 
justify his production for inquiry and trial, 
and he had not been tendered a conditional 
pardon under s. 337, Criminal Procedure 


Vode. So, it was contended that he could’ 


not bea competent witness. Similarly, it 
was contended by the defence that the con- 
fession of a co-accused who has pleaded 
guilty could not under s. 30 of the Evidence 
Act be considered against the cther co- 
accused. The finding of the Bench deliver- 
ed on October 1, 1935* was that both these 


were competent witnesses.-although the. 


method adopted for obtaining Shrawan's 
evidence wasto be deprecated and threw 
“some suspicion upon it. Similarly, it was 
held to be discretionary with the Magis- 
trate to defer conviction of an accused who 
. pleads guilty, and to use his confession 
against the other co-accused under s. 30, 
although the Bench also did not think that 
such a procedure was commendable. 

. Learned Counsel :for the appellants has 
summarised his case in appeal under a 
few heads and it may be convenient. to set 
them out here so that the points to which 
attention had been directed may. be kept 
in mind. The first contention is that the 
evidence of the group of witnesses about 
association is not sufficient to prove that. a 
gang existed. Secondly, it is said that 
against certain of the appellants there is. 
no evidence of such association, and some 
of what there is, is not trustworthy. 
Thirdly, all the alleged stolen property 
being ‘récovered more than three years 


after the alleged house-breakings should, 
not have raised eny préesumpticn against 


the appellants, so as to call for explana- 
tion on their part: in any case, they have 
given explanations which are plausible. 
In this connection, too, itis argued that the 


identification. of the property is far from’ 
satisfactory and one ought to suspect that’ 
the witnesses have seized this opportunity, 


of making dishonest claims. Fourthly, the 
evidence of Shrawan and Dewaji, although 
held to be legally admissible, is yery doubt- 
fuland should be discarded for want of 
sufficient corroboration. Fifthly, the lower 
Court has erred in law in using inadmissible 
evidence including reports made to the 
Police and recorded in Police diaries and 


referencés to entries in Villagé Crime Note- 


Books. 


The record of this case. is. very bulky, no, 


fewer than 151 witnesses having. been 
examined for the prosecution in addition to 


7 for the ‘defence; there were 185 prosecution 


¥See 160 Ind. Oas, a62—[Bd,] 
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exhibits and‘ the Magistrate’s judgment 
consist; of 96 paragraphs, most of which 
deal with matters of detail, It will be 
noticed that out of the appellants, 
Amdu Miya Pinjara and Maroti Goad belong 
to the same village of. Khurkhuri, Jhibal 
Sonar and Dhondya Lodhi to Bhambhodi, 
Dadunya Mahar and Dewaji Kunbi (who 
does not appeal) to Kardi, Tulsiram Lodhi 
and Dasria Lodhi hail from Mandwi, 
Hanya Mahar (Kotwar) comes from Sonoli, 
Budhya) Mahar (Kotwar) from Dewhara, 
Mansya Mahar from Palora, Gaolia Marar 
from Sarundi, Raoji Dhimar is of Nilaj- 
khurd, Tulsiram Burad of Gangla and Tulsi- 
yam Mahar of Jambhora, Amongst the 
appellants there are 5 Mahars, 3 Lodhis, 1 
Gond, 1 Pinjara, 1 Sonar, 1 Marar, 1 Dhimar 
and 1 Barad. According .to the Sub- 
Inspector Dalipsingh (P. W. No. 1) Tulsi- 
ram Lodhi and Dasria are related. to each 
other, and Dadanya, Mansya, Hanya 
Tulsia and Budhyaare all related toeach 
other: the appellants Maroti, Gaotia, Tulsi- 
ram Lodhi, Jhibal,; Raoji, Tulsia Mahar and 
Mansya Mahar are previous convicts, con- 
victed of thefts and house-breakings, while. 
Amdu Miys, Maroti, Mansya and Raoji are 
under surveillance. 

On reference to the map Ex. P-156 filed by 
Muhammad Galib (P. W. No. 135) it will be 


‘found that all the appellants’ reside in 


villages within this Tirora station house. 
area, except perhaps Hanya, who resides 
in Mauza Sandhi which, according to 
Dalipsingh (P. W. No, 1) is only 4 or 5 
miles from other villages within the area. 
The map shows that from’ 1923 to 1933 
(inclusive), 319 cases of house-breaking in 
that area came to the notice of the Police 
and 542 cases of theft. The house-break- 

ing increased upto 1928 and thereafter ` 
declined from 5] in that year to 12 in 1933. 
The Police attribute this to certain con- 
victions and to action under preventive 
sections and closer watch on suspects which, 
no doubt, is a good explanation. The Police 
had also noticed that there was a same- 
ness, in the modus operandi in these house- 
breakings and came to the conclusion that 
they must have been the work of a gang. 
Now this’ is an opinion, but, in such a 
matter, I am prepared to accept the - opi- 
nion as relevant under the Evidence Act. 
From their experience, Police Officers are 
able to diagnose the’ nature of crime just 
as a doctor, is able.to. diagnose a disease. 
So,- their belief that a gang was operating 
is entitled to respect, and on the facts 
‘set forth above, the Court could come +e 
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the same conclusion- even apart from this 
opinion. Statements in Police records as 
to the . suspected members of the gang, 
however, is an entirely different matter 
and such lists should not have been includ- 
ed in the evidence. Both of these points 
are dealt within Baksho v. Emp:ror (1). ` 
’ The next question is whether the ap- 
pellants and others formed a gang. Ad- 
mittedly there isa large body of evidence 
showing the association of the appellants 
one with another in groups .of varying 
size. Details will be found in paras. 11 
and 13 ofthe judgment, and the Magis- 
trate on this evidence finds the point against 
the appellants supported, as it is, by the. 
confessions of Tulsia, Dewaji, Gaotia, 
Raoji and Dhondia, who admitted their 
membership, and by the evidence of 
Shrawan (P. Wi No. 11). The case diaries 
and the Village Crime Note -Books should 
riot have been referred to in this connec- 
tion to prove membership of the ‘gang 
as-I have above stated. These ‘entries 
have, however, been used in a negative 
fashion in favour. of Ghcshia who is ‘not 
mentioned in the Police papers’. -and so 
has been discharged. 


Leaving aside this inadmissible evidence: 


it hasto be considered whether the other 
evidence is ` compatible, 
association. The arguments here addressed: 


are that some of the accused are related 
to each’ other dnd some are of the same, 
caste and they live in neighbouring villages. 


so that their meeting and intercourse with 


each other is but natural; some’ witnesses’ 


speak to their’ meeting for gambling which. 
may also be a fact compatible with their 
not belonging to any gang. It is also 
pointed out that certain of them were 
- acquitted of this charge, and Hanya 

eG who, according to Sakhya(P. W. 


No. 10) had a bidi karkhana, may have 
been in the, habit of meeting in his house. 


other persons interested, in making bidis: 
for instance the two brothers of Dadunya, 
accused No. 7. The witness, however, 


does nct say that Dadunya himself made. 


bid is. 

Learned Counsel has discussed in detail 
these witnesses on association and says 
that their evidence is weak and proves 
only ordinary intercourse. Reliance is ‘placed 
tn Mankura Pasi v. Queen-Empress (2) in 
which it was held that evidence of bad 


(1) AIR 1930 Sind 211; 126 Ind. Cas, 468; Tid 
Ral. (1930) Sind 260; 31 Or. L J 1046; 2 24 S'L R 252; 
0930) Or. 5 oe 851, 
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character or reputation of the accused is, 
inadmisible for the purpose of proving. 
the commission of an, offence under s. 401,” 
Indian Penal Code. With due respect, [' 
must say that the dictum. states only a. 
half truth, as will be seen from the later. 
Bench case of Lodu Molla v. Emperor (3), 
in which it was recognized that” evidence 
of previous convictions of dacoity and of 
orders under-s. 110, Criminal Procedure’ 
Code, is -admissible for the: purpose of. 
proving habit and association in a sub-’ 
sequent trial under s.° 401 of the Penal. 
Code. Thus ths fact that certain of the. 
appellants were previous convic.s and. 
bound over is not without significance in. 
view of the old adage that “birds of a- 
feather flock together”. For instance, quite: 
a number of witnesses speak to various. 
appellanis meeting at the house of Dewaji 
the accused who confessed his guilt and, 
was sentenced to three years’ rigorous. 
imprisoninent and has not appealed. As” 
stated in Pir Bakush v. Crown (4). in the,” 
absence of direct evidence the purpose | 
of association may be established by proof` 
of acts .from which this may be reason-.: 
ably inferred. The prevalence .of thefts. 
in this area and the rise ‘and fall co-. 
inciding with action taken against. mem~ 
bers of the supposed gang are as much. 


-Yelevant circumstances as are the con- 


victions obtained against certain members. . 
Of.course, the possibility has to be -kept ` 
in mind that certain of these crimes may 
have been committed by independent per-- 
sons but the numberof offences is too great 
to be soexplained. | ~ 
Reference might be made here to an= 
other case quoted, Emperor v. Darya Singh 
(5), for the proposition that: it is not. 
necessary to prove that each individual: 
member of the gang has habitually com» ` 
mitted theft or any particular act of theft . 
once the existence of the gang for such 
purpose is proved. This case is relevant 
in deciding the ultimate . point whether, 
the various accused were members of the- 
gang. The following passage from the. 
Central Provinces Police Manual states. 
succinclly how association in a common. 
gang and the object of the association of | 
that gang, that is, the habitual commis- 
sion of ormo, can he best proved : — , 
“764 esa The association ae the 
(3). 52 0 595; 87 Ind. Qas. tae, ATR 1925 Cal. 872; g 
96 Cr. L J1037; 42 CL J 50 
WAL R 1923 Lah. 327; 73 Ind, Cas, 815; 24 Cr. L ` 


P AI R1923 Lah. 666; 77 Ind. Oas, 984; 25 Cr, oe i 
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Persons prosecuted in a‘common gang is best prov- 
ed by fa) evidence’of relationship by blood or 
marriage among the persons prosecuted, (6) evi- 
dence of joint conviction in previous cases of members 
of the of the gang. (c) evidence that certain members 
of the gang were jointly proceeded against or 
bound over under the preventive sections, and (d) 
in the case of wandering gangs, proof of entries in 
the gang register or kotwar's books that the 
persons proceeded against usually moved about 
together, The object of the association, t. e. 
habitual commission of crime is best proved by (1) 
evidence of the commission of offences in the area 
‘in which the members of the gang reside, (Y¥) evi- 
dence of specific offences committed jointly by 
members of the gang, (3) the recovery of pro- 
_perty stolen in a single case from several 
members of the gang, (4) evidence of the simul- 
taneous absence from their homes of members of 
the gang coincident with the occurrence of offences 
in the neighbourhood, (5) evidence of the cessation 
of crime in the affected area after the arrest of the 
gang, and (6) joint conviction of members of the 
gang in previous cases.” 


In the present case it will be seen that 
under the first head evidence has been led 
on sub-head (a) and under the second head 
‘evidence has been led on sub-heads. (1), 
(3) and (5). 


- The two points, namely, the existence of 
-the gang and ils object are being’ dis- 
cussed here together ‘because of the plea 
-that the object was an innecent one. 1 
do not think that that conclusion’ is permis- 
sible. Dalipsingh (P. W. No. 1) has shown. 
how the case was investigated and how ex- 
tensive recovery of property followed. on 
information given by certain of the accus- 
‘ed who were arrested. It has also to he 
noted that the alleged: gang is composed of 
indigent persons whose means`of livelihcod 
are nominal or doubtful: see the evidence 
of Narayan Kotwar (P..W. No. 8) while 
.Sheoram (P. W. No. 94), Tukaram (P. W. 
-No. 95), Kushan (P. W. No. $9), Baldarkhan 
. (P. W. No. 127), Sudam (P. W. No. 13) and 
. Tikaram (P, W. No. 33) give evidence from 
which it can be inferred that the alleged 
members of the gang were idlers and was- 
ters.: The last witness mentioned says that 
„they used to talk amongst themselves of 
-committing thefts, He says he did not re- 
-port this to the thana because Hanya 
Kotwar was their associate, which, accord- 
ing to the prosecution case, he is. The 
.Sub-Inspector (P. W. No. 1) has depcsed 


that certain of the accused had been dis- 


posing of ornaments to sonars; see pp. 9 
to ll of the paper-book «nd Exs. P-49 to 
-d1. The appellants thus involved are J hibal 
personally and both Juibai and Amdu Miyan 
through their brothers. There is further 
the fact that property alleged to be stolen 
was recovered from accused Nos. 1, 4, 6,7, 
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10, 14, 14, 15, 17 and 19. This will be 
discussed later on. i ; 

There is, too, a good deal of evidence 
ihat certain of these persons were " secn 
near the scene of house-breakings either 
before or after the event, which is quite a 
relevant fact: see Kasem Ali v. Emperor (6). 
For instance, in connection with an offence 
‘dated May 4, 1924, at Mundipar, Tukdya 
Kotwar (P. W. No. 82) saw accused Nos. 15, 
16, 17, 21, 4 and 5 gambling together. They 
were disturbed by the two Kotwars and ran 
“away and some hours afterwards, the theft 
took place in Gyaniram’s house in the 
abadi, Other suspicious movements are 
deposed to by Gowtu (P. W. No. 114); and 
Maroti (P. W.. No. 20). (sec para. 62 of the 
judgment); Urkudya (P.W. No. 40), Narayan 
(P. W. No. 8), Ganpat: (P. W. No. 41), 
Maroli (P. W. No. 113)—whose evidence was 
corroborated by admissions of -accused 
‘Nos. 11 and 18 Hirva (P. W. No. 19), 
Atmaram (P. W. No.. 30) (see para. 50 of 
the judgment}; Tanbasao (P. W. No. 15) 
“(see para. 52 of the judgment); Bhiwa (P. 
W. No. 17) Ramchandra (P. W. No. 115) 
‘corroborated by confessions of accused 
‘Nos. 18 and 12 (Exs. P.-134 and P-133). 
During the pericd of the depredations of 
-the gang accused No. 1 was under surveil- 
lance und the following had undergone 
-imprisonment: Maroti, Hanya, two of the 
three Tulsirams, Gaotia, Dasria, Jhibal 
and Dhondya. From the above I conclude 
‘that.there was ample evidence.for. the con- 
clusion that a gang was in operation, whose 
object was the commission of thefts in or 
‘near this Police Station area. 

The prosecution has led evidence about 
19 registered and two unregistered cases 
of house-breaking of ‘the Tirora station 
house of dates between 1921 and 1933 for 
which this gangis said to be responsible. 
A table giving particulars and showing 
articles recovered and ccnnected with each 
case has heen given in para. 16 of the judg- 
ment under appeal while: cases have been 
discussed individually in paras. 17 to 41. ; 

Itis argued that the commission of some 
of these offences has not been properly 
proved as entries from the Village Crime 
Note Book are inadmissible, andin one 
case the first information report was nct 
-proved although it was an exhibit in an- 
other caese. ` Ihave checked the proof given 
for the existence of these offences, with the 

‘following . result: in some cases, for in- 
“stance, serial Nos. 16 to 19,-the original first 


= (6) 47- O154;:55 Ind, Oas, 991; 310 L9 192; 21° 
Cr. Ld 386, : : z -i k 
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information reports have been ‘produced 
and proved. In most of the cases, how- 
ever, these are, through lapse of time, 
eliminated and copies of them entered in 
case diaries or in Kotwar's books have been 
proved: serial Nos. 1 to 9. Serial No. 10 
is proved by an extract from part 2 of the 
Village Crime Note Book. This proof has 
been supplemented by examining the com- 
plainants in these various cases. In one 
or two instances, the original complainants 
were pot available through death or sick- 
ness, for example, serial Nos. 7 to 9, but re- 
latives acquainted with the facts have been 
examined instead. Serial Nos. 6 and 21 
are of no use to the prosecution as nothing 
has been proved regarding the property 
stolen. ; f ; f 

Now, the Village Crime Note Book is one 
of the registers prescribed for station 
houses unders. 621 of the Police Manual 
and according tos. 636, every cognizable 
crime. committed in a village should be 
entered in it, As held in Manikchand v. 
“Krishna (7), where there is an official duty 
cast upon any officer to make an entry 
and in pursuance of such a duty he makes 
an entry in his register such entries are 
admissible in evidence unders. 350f the 
-Evidence Act. Entries in the Village Orime 
‘Note Book are, therefore, admissible to 
“prove that certain crimes were reported 
and registered but, of course. they, are 
‘no proof against persons. named as sus- 
-pects.in. them. From the above discussion 
-it willbe seen that there is good proof 
‘of the commission of these crimes. 

The next pointis whether the various 


‘articles recovered have been properly 


identified and secondly, whether it was legal .Ni 


to draw inferences against the accused 
because of their possession of these articles. 
For the appellants itis urged that they 
‘are mostly articles of common daily use 
“and the offences with which they are to be 
-gonnected are. none of them more recent 
than three years: after such a lapse of time 
the idéntifications are doubtful and no pre- 
-sumption under s. 114 of the Evidence Act 
properly arises so that the accused should 
not have been asked to explain possession, 
and even if. it was allowable to ask them, 
then they have given some sort of expla- 
nation which should be accepted. On the 
other ‘hand, the Crown contends that these 
„articles are of a nature which admits of 
-satisfactory identification, that they 
“have been so identified, and that the sug- 
| (D WNL R127; 140 Ind. Ong, 66;.AL R 1932 Nag. 
317; Ind, Rul, (1982) Nag. 128. i 5 
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ges-ion that the complainants. have made . 


dishonest claims for them should be dis- 
counted. Withregard tos. 114, it is argued 
thats. 114 is not being used byilself to 
convict the eccused of separate offences ; 
their possession of. the ornaments is only 
one factor amongst others tending to show 
thal they were members of this gang and 
so it has been properly used. är 

It will be seen from:the list.in para. 16 
of the lower Court's judgment that the 
articles recovered are numerous. In the 
succeeding paragraphs.the. learned . Magis- 
trate has discussed the question of identifi- 
“cation with discrimination and has no hesi- 
tated to reject the evidence with regard to 
-some of the articles as inconclusive. I have 
gane through the evidence myself and donot 
find any substantial reasons for coming to 
a different conclusion, For instance, it 1s 
said that Arlicie E could not be identified 
afier 12 years by Ganpati (P. W. No. 16). 
It has, however, been elicited in cross- ex- 
amination that this witness identifies the 
wafratik from the fact that his little daugh- 
ter had broken the knob of one mani be- 
hind the tikli in the centre of the ornament 
by biting abit with herteeth. This is just 
the sort of small incident which might stick 
ina man’s memory end ithas been brought 
out naturally in -the -witness-box and the 
-witness has identified.-this necklace out of 
-fouz similar ones and-he made no attempt 
to claim the other articles lost, namely, 
‘mangalsutra,a gold ring anda gold ghar- 
soli although specimens of these articles 
-alsa were amongst the property. recovered. 
Tc take another-example, itis said that 
: 233 pysas (Art. V. 1) recovered in serial 
0. 13 of Sonoli are unidentifiable. Tndi+ 
vidual pysas, no ‘doubt, could -not be iden- 
.tifed, but the significant facts are the large 
number of pysas recovered ‘while'a, large 
number was stolen; also the pysas are 
Nagpuri ones and Narayan. (P. W.. No.-141) 
-Says that he had sucha collection of them 
as kis savings from-werk as a coolie- in 
The matter has been fully 
discussed in paras.3] and 32 of: the judg- 
ment and the identification of this find with 
the stolen property is corroborated from-the 
facts that the pysas-were buried: and were 
shown by accused No. 19 Jhibel ‘who said 
that they were gotinthis house-breaking. 


: ¥urther corroboration was fortheoming in the 


. confession of accused No. 20 Dhondys which 
has been . believed although retracted. ‘In 
these. cases too, it will be found that iden- 
tifeations of property have been corrobo- 
-rated. by the way in which they were: id. 
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covered and the confession of the accused 
themselves and cf the approver. Ido not 
think it would be pro‘itable to diszuss the 
other evidence of identitication in detail. 
Similar considerations apply to the whole 
of it, and evenif the evidence regarding’ 
a stray article were held to be doubtful, 
the case, asa whole, could not be affected. 

Certain cases have been quoted with 
regard tothe applicability of the presump- 
tion under s. 114 of the Evidence Act,.which, 
no doubt, are good law : for instance, Em- 
peror v. Sughar Singh (8) and Alia v. Em- 
peror (9), but as [ have already indicated a 
prosecution under s. 401,-is of a peculiar 
nature difering from an ordinary case, in 
respect of the numbers of accused involv- 
ed, and the éxtent of time covered by their 
operations. There can be no definite rule 
of limitation barring responsibility for 
stolen property. after a certain time. Each 
case must be judgedin view of the cir- 
cumstances. Important factors are the 
numbers of articles recovered and the way 
in which information led to the recovery: If 
it were the case ofa stray article only, it 

might no doubt be unjust to call for an 
explanation from an accused found in its 
possession after a matter of six months, or 
a year, say, but-in the present case, it does 
not stand to reason that such an amount 
of stolen property could have been inno- 
cently acquired by these various accused 
especially when there are so many other 
. signs pointing to their association in crime. 
The explanations Lhey have given are clear- 
ly weak and halting and have been tightly 
rejected. 

I have already pointed out to what extent 
entries in Police diaries and the Note 
Books are admissible. The Magistrate has 
certainly used these entries to an extent 
which is not permissible but it seems to 
me -that he does not really base his conclu- 
sions on such opinions of Police Officers 
about individual accused. Ib any case it is 
open to this Court to come to its own con- 
clusion after discarding suvh inadmissible 
passages. 

It remains to consider the hearing on 
the case of the confessions of various as- 
cused and the evidence of the approver. 
That the evidence of Shrawan and Dewaji 
has to be viewed with caution has. already 
been notedin para. 3 of this judgment. 
Learned Counsel has referred me to cer- 
tain cases in which it has been held-that. 

(8) 29 4138;3 A L J803; A W N1903, 314, 


(9) ALR 1926 Lan. 272; 91 Ind. Cas, a 1 Lah, 
Cas. 471; 27 Or. L112, n Zs 


16675 & 76 sa 
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boration-cf the evidence .of another. On 
this point. there is a conflict of authority but 
the latest view of this Coùrt`in James 
Dowdall v. Emperor (10), is that there 
ought to be no hard and fixed rule on the 
point and ib depends on the facts of each 
case. However Ido not think the point is 
of much importance in the present case as 
corroboration of the approver Shrawan’s evi- ` 
dence has been foundin evidence indepen- 
dent of that of Dewaji. As forthe confes- 
sions of the co-accused. Tulsia, Gaotia, 

Raoji and Dhondya, even though retracted, 

they can be used against themselves and 

also under s. 30 of the Evidence Act, thay 

can betaken into account against their 
co-accused. In particular, the confession 
jn Court made by Raojion December 14, 
1933, was not retracted until September 18, 

1934, while that'made by Tulsia Mahar was 
not retracted until September 14, 1934, 

and. there is good reason for the Magis- 
trate’s opinion in para. 48 of his judgment 
that these relractions were due to pressure 
of the other co-accused. I, therefore, think 
that they can properly be taken into ac- 
count against the co-accused and that there 

is no need to use them as corroboration for 
Shrawan or Dewaji. 

If the cases of the appellants are now 
dealt withseparately, it will be seen that 
the appeals of Tulsiram Mahar, Gaotia, 
Raoji and Dhondya have no chance of suc- 
ceeding in the light of their own confessions 
plus the other evidence against them. ‘The 
sub-joined table summarises the witnesses 
who speak against the various appellants’ 
and shows the various articles of stolen 
property recovered from them. (After 
giving the table the judgment proceeded.) 


The result then of my examination of 
this complicated case in connection with 
which I have to acknowledge the valuable: 
assistance given” by learned Counsel on 
both sides, is that I find that, apart from 
the wrongful admission of some evidence, 
it has been carefully and lJaboriozusly tr ied 
and that due consideration has been given 
to the case ofeach accused. I have “been 
unable to find any substantial reason for 
holding that the conviction of any one 
of the present appellanis is wrong. It ig 
a matter for congratulation that such a 
gang should have “been brought to justice, 
The sentences 8: and in no need of reduc- 


(10) 31 N L R215 Sup; 162 In]. Cas 430;8 R 
262; 37 Or, Lid 607; ALR 1936 Nag, 103; cis) on 
Oas, 605) . . ar: 
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tion. All tLe appeals are, tLerefore, dis- 
missed. The three appellants Amdu Miyan, 
Dadunya and Budhia Mahar must now sur- 
render to their bail and serve out their sen- 
tences. 

E. Appeal dismissed. 


_ PATNA HIGH COURT 
Civil Appeal No. 67 of 1935 
September 15, 1936 
VARMA AND ROWLAND, JJ. 
“Sheikh GHASIT MIAN —APPELLANT 
VETSUS 
Thakur PANCHANAN SINGH AND cTHERS— 
Resp NDENTS 

Hindu Law—Debts—Widow—Debt on hand-note— 
Decree against widow during her life-time—Whether 
enough to show that debt was for legal necessity— 
Decree, whether binding on reversioners. 

To make the estatein the handsof the rever- 
eioners, liable forthe debts incurred by widow on 
hand-notes, fora creditor, it is not enough to show 
that the debt was‘ for legal necessity so as to bind 
the reversioners, but there must be some indication 
in his suit that he wantedto make the reversioners 
liable for the payment of the debt.. [p. 597, col. 2.] 

Consequently, the mere fact that a decree was 

' obtained during thelife-time of the widow, without 
making the reversioners party to it, and thatthe pro- 
perty was attached, wouldnot be enough to make 
the decree binding on the reversioners and the estate. 
Dayamoyee Ray Chowdhury v. Lalit Mohan Pal Ray 
(5), Lalit Mohan Pal v. Dayamoyee Roy Chowdhury 

6) and Rameswar Mondal v. Provabati Debi (12), 

relied on and other Case-law discussed. 

C. A. from appellate order of the Judicial 

. Commissioner, Chota Nagpur, dated De- 

,cember 8, 1934, 
` Messrs. B, C. De and Jyotirmoy Ghosh, 

_ for the Appellant. 

-> Messrs. S. S. Bose and P. B. Ganguly, 

for the Respondents. 

Varma, J.—This is an appealon behalf 
of the decree-holder who obtained a money 
decree against Rani Jagdamba Kumari of 
Hazaribagh. The decree-holder had obtain- 
ed the decree on two hand-notes one execut- 
ed by herself and the other by her agent, 
and after her death, the decree-holder ap- 
plied for execution of the decree by selling 
the property which came into the hands of 
the reversionersof the estate. They hap- 
pened to be the sons ofa daughter of Rani 
Jagdamba Kumari’s co-wife. In the execu- 
tion proceedings the reversioner objected 
under s. 47, Civil Procedure Code, that as 
the decree was passed against Pani Jag- 
damba Kumari personally, her husband's 
estate which is under attachment could not 
be soldin execution of the same. Before 


the first Court the decree-holder relied upon’ 


the cases in Regella Jogayya v, Nimusha- 
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kari Venkataratnama (1), Ramcsomar 
Mitter v. Ichamoyi Dasi (2), Hury Mohun 
Rai v. Ganesh Chunder Dosst3) and Kon- 
gski v. Kandaji (4) for the proposition that 
the reversioners are bound to re-pay the 
cebts incurred by the widowed Rani for 
the benefit of her husband's estate. On 
the other hand the case in Dayamoyee Ray 
Chowdhury v. Lalit Mohan Pal Ray (5), 
Lalit Mohan Pal v. Dayamoyee Roy Chow- 
dhury (6) and Baramdeo Singh v. Lal 
Bahadur Sah (7) were relied upon by the 
Court of first instance for the proposition 
that amoney decree against a widow on the 
basis of a hand-note mates her liable per- 
sonally and dces not bind the reversioners 
although ifthe suit were so framed as to 
claim relief against the estate, the estate 
could have been bound for the debts in- 
curred for legal necessities by the widow. 
The decree-holder went in appeal before 
the Judicial Commissioner of Chota Nagpur 
who relying further upon the case in Dirirałĵ 
Singh v. Manga Ram (8) and distinguishing 
the case of Sarju Prasad v. Mangal Singh 
(9) dismissed the appeal. Mr. B.O. De, 
appearing on behalf of the appellant re- 
lied upon the case reported in Kamccomar 
Mitter v. Ichamoyi Dasi (2) in which it 
was held that in the case of a Hindu 
widow who borrowed money for the pur- 
pose of defraying the marriage expenses of 
her grand-daughter it could not be properly , 
considered a charge on the estate; yet on 
the death of the widow the sum was legally 
recoverable from the heirs who succeeded 
to the possession of such estate. What 
appealed to their Lordships in that case 
was that ifthe daughters had not been 
married before they attained the age of 
puberty, spiritual consequences of a most 
serious kind might be expected according 
to Hindu doctrines to arise both to their 
deceased father and deceased grandfather, 
and; therefore, the widow must be held to | 
have been rightin doing what she did to 
avert such consequences. The next case is 
the casein Hury Mohan Ray v. Ganesh 


(1) 33 M 492;5 Ind. Cas. 271; 20M LJ 412; 7M 
L112: (1910) M W N 142. : 

(2) 6 0 36:6 OL R 429, 

(3) 100623, 

(D A IR 1929 Nag. 191; 117 Ind. Cas. 266, 


(5) A I R 1925 Cal 401; 82 Ind. Cas. 1001. f 

(6) AI R1927 PO 4l: 105 Ind. Cas, 469; (1927) M 
W N95, 52M L J 426; 29 Bom. LR 759; 2351 W 
709; 450 L J 404 (PO. 

(7) å I R193: Pa 216; 1419 Ind. Cas, 152;15 PL 
T 583; 6 R P585. 

(8) 19 A 300; A W N 1897, 69. 

TA Ind. Gas. 294; 


490; 
L 


87 A1TR19295 AD. 
J 254; L R 6 A201 Giv. eTR 
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Chunder Doss (3), This was a case m which 
a daughter who succeeded to the: estate 
of her father ordered a a quantity of lime for 
the purpose of making repsirs tothe house, 
but before paying of the debt the Jady 
died and at the time she died a. l.rge 
amount of money was dueto her as rent 
which she had not collected. The question 
that was referred tothe Full Bench was 
whether the amount due from the lady was 
realizable from the estate which was in the 
hands of the reversioner and whether it 
was realizable from the rents 
mained uncollected by the widow. It was 
held that the plaintiff was entitled to-be 
paid out of the arrears of rent collected; it 
was further held that he was also entitled 
to enforce his claim against the heirs of 
the last full owner of the estate generally. 
Mr. Satya Sundar Bose appearing on 
behalf of the respondents has referred to 
the case in Giribala Dasi . v. Sri Nath 
Chandra Singh (10) in which it was held 
that simple: bond executed by a Hindu 
widow for legal necessity did not bind any 
immovable property and the interest of the 
_ reversioners was not affected by the sale. 
In this case their Lordships relied on the 
case Teporied in Baijun Doobey v. ` Brij 
Bhookum Lal (11). ‘'he case reported in 


Baijun Doobzy V. Brij Biookum Lal (11). 


was acasein which the widow was sued 
fora maintenance debt, and in execution of 
that decree, the widow's right, title and 
interest left by her husband were gold. 
Neither the decree nor the sale prcceed- 
ings declared the property itself to be 
liable forthe debt. After the death of the 
widow the reversioners brought a suit 
to recover ths “property. It was he'd that 
the purchaser at the execution sale took 
only the widow's interest and not the ab- 
solute interest and the plaintiff, therefore, 
was entitled to recover.. In Rameswar 
Mondal v. Provabati Debi (12) it was held 
that where a Hindu widow obtains a loan, 
she is at liberty to bind herself personally 
or when for ths purpose for which she bor- 
rows is a necessity, she is at liberty to bind 
her husband's estate and the intention must 
be gathered from the statement in the 
deed or in the surrounding circumstances. 
It was further held that ihe mere fact that 
the widow intended to create a liability on 
the estate is not enough. The creditor is 


also to show that he intended t3 enforce 
(10312 CW N 769. 
207; 3 


(11) 1 C 133; 2 I A 275; 24 W R303; 8 Suthar. 
Sar. 541 (PO). 

(12) 19 oy N3Lt; 25 Ind, Oas. BAT R 1915 ae 
141; 20 0 23, 
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such liability and the true lest is to see 
whether the proceeding was brought 
against the widow persouwaliy or with a 
view to affect the whole inheritance. Now; 
in Dayamoyee Ray Chowdhury v. Lalit 
Mohan Pal Ray (5) a similar view was 
expressed. In that case it was held that 
if a decree against a Hindu widow is 
merely a. personal decree it binds only 
her and not the reversionary interest, but a 
creditor suing such a female can so frame 
his suit as to make it clear that be intends 
to bind the entire estate and not merely 
the limited heir personally so as to put other 
persons interested on their guard and to 
‘enable to protect the estate if they care 
to do so; for a Hindu female heir re- 
presents the entire interest in respect 
of her interest as well as the rever-:- 
sionary interest. Thiscase ‘went to the 
Privy Council, Lalit Mohan Pal v. Daya- 
moyee Roy Chowdhury (6), and their Lord- 
ships of the Judicial Committee expressed 
their agreement with the decision of the 
Calcutta High Court and especially quoted 
a passage from the judgment of the Cab 
cutta High Gourt. The passage quoted 
runs as follows: 

“It is possible that although no charge was created, 
the original debt having been for lawful purposes, 
the creditor might have recovered his debt from the 
estate left by Bharat, if he had chosen bodo so 
(Bharat was the last male- -holder). But in order to 
make the estate liable, he ought to have framed his 
suitina proper manner. Whit he asked for was 
simply to have apersonal decree, against Mono- 
mohini and the guardian who was made defend- 
ant No.2. The Ccurt passed a deciee against the 
minor alone. It do2s not appsar anywhere that the 
minor was made a party to the suit a a 
her father's estate.’ 


So farasthe Allahabad High Court: is 
concerned, the case in Dairaj Singh v. 
‘Manga Ram -8) has been relied upon by 
the lower Appellate Court in this case, 
This case is in favourof the respondents 
and lays down that the creditor of a Hindu 
widow cannot, after her death, have recourse 
to the ancestral property in the hands of 
the reversioners in respect of which pro- 
perty the widow had enjoyed only a widow's 
life estate, ifin fact no instrument charg- 
ing the property beyond the widow's lie~ 
dime has been executed by the widow, 
even though the debt sued upon was in- 
curred for legal necessity nd was one 
in respect of which such proper.y might 
have been made liable beyond the widow's 
life-time. The Allahabad High Court dis- 
tinctly differs from the case reported in 
Rameoumar’ Mitter v. Ichamoyi Das 
(2) but they referred to the case re- 
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- porled- in Ramasami Mudaliar v. Sellatam- 
mal (13) and ihe eariier cases of the 
Allahabad High Court. They held that 
unlessthey (creditors) wanted to make the 
-estate liatle for having the charge created 
by the widow upon the estate, they could 
not sue the reversioners who inherited the 
estate. Thenext case of the Allahabad 
High Court is the case in Kallu v. Faiyaz 
Ali Khan (14) Inthis case the case in 
Dhiraj Singh v. Manga Ram (8) was fol- 
lowed and it was held that where money 
is lent toa Hindu widow on her personal 
security, a decree forsuch a debt and a 
sale of property late of the widow's hus- 
band in execution of such decree binds 
only the widow's estate, notwithstanding 
that the original debt. may have been in- 
curred for legal necessity. There is another 
case in the Allahabad High Court Phalwan 
Singh vy. Jiwan : Das (15) to which refer- 
ence has heen made, which although a case 
of alienation by a Hindu widow, is of im- 
portance inasmuch as it refers to the case 
in Sakrabhai Nathubai v. Maganlal Mul- 
chand (16). In this case difference had 
been drawn between the cas@ of a widow 
alienating immovable property which ske in- 
herited from her husband and of a widow who 
inherited a trade or business belonging to 
her husband. It was held that in the case 
of immovable property she could sell only 
her life-estate whereas she had greater 
powers in the case of trade or business, 
The case in Sarju Prasad v. Mangal Singh 
(9) is the next case from Allahabad, and is 
a case of alienation, but there a difference 
was drawn between a debt which is a 
charge upon the estate anda debt whichis 
not. te 
“Coming to Madras, the earliest case on 
the point isthe casein RamasamiMudaliar 
v. Sellatammal (13). In ihis cese the suit 
was upon a promissory note renewed in the 
name of the plaintiff by 2a Hindu widow. 
The first hand ncte was executed much 
earlier. The money was borrowed for tke 
purpose of defending her title to certain 
properties. The widow died and the plaint- 
iff wanted to realise the debts from the 
properties in the hands of reversioners. 
The case first came up for trial on the 
Original Side and wes dismissed on the 
ground that no cause of action was shown. 
The case then came up in appeal. Of the 


two Judges, Innes, J., following the case 
(13) 4 M 375, 

GRA Di EN NB AH 
aise RAENT . Cas, JA I R 1920 Al. 
. (16) 26 B 206; 3 Bom. L R 788, 
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reported in Gadgeppa Desai v. Apajt 
Jivanrao (17), was of opinion that this suit 
was rightly dismissed. He indicated in his 
judgment that a Hindu widow could charge 
the estate but it must be clear that she in- 
tended to charge her estate even after her 
death. Kindersley, J. was of opinion that a 
note was merely a personal security and 
there being nothing in the plaint to 
indicate that the estate was to he bound by 
that, he held that the suit was rightly dis- 
missed. 

In the next case from Madras, Regella 
Jogayya v. Nimushakavi Venkutaratnamma 
(1), decided in the year 1910, it was held 
that no distinction could be properly drawn 
between a case where a charge is formally 
created and in a case where the creditor 
lends for the necessary purposes of the 
estate. There reference was made to the 
case in Ramasami Mudaliar v. Sellatammal 
(13), and one of the learned Judges held that 
a reversioner was not bound by a debt 
unless it was a charge on the estate. The 
other learned Judge held that unless it was 
clear that a promissory note was made by 
the widow as a representative of the estate 
and alleged the circumstances which would 
make the reversioners liable under the 
Hindu Law, the reversioners were not bound. 
Their Lordships distinguished the case in 
Ramsami Mudaliar v. Sellatammal (13), by 
saying that neither of the Judges was of 
opinion asa matter of law that the rever- 
sioners cannot be bound unless the debt is 
made formally a charge on the estate, and 
later on they held that there a no distinc- 
tion between a case where a charge is 
formally created and a case where the 
creditor lends forthe necessary purposes of 
theestate. In Dayamoyee Ray Chaudhury v. 
Lalit Mohan Pal Ray (5), whichis a Single 
Judge decision the High Court refused to 
interfere witha decree against the rever- 
sioners for realizing debits incurred by a 
widow for family necessity. This case is 
important inasmuch as it refers to some of 
the decisions that I have mentioned already 
and shall mention later on. In Bombay the 
earliest case is in Gadgeppa Desai v. Apaji 
Jivanrao (17). Inthis case a Hindu widow 
bad borrowed money from the plaintiff on 
an ordinary bond for the purpose of paying 
the Government assessment on a certain 
property and subsequently adopted a son 
and died. T'he son was sued after the death 
of the widow for the money due. It was 
held that the plaintif could not recover his 
debt either from the defendant personally 

(17) 3 B 237, 
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or from the property. which was in his 
possession. His only remedy was against 
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the widow's property, if any, in the hands | 


of the defendant. . 


Ta the next case Sakrabhai Nathubhai v. 


Maganlal Mulehand (16) a trade was 
carried on by the ‘lady on behalf of the 
family and for the purpose of carrying on 
the trade the debts were incurred. It was 
held that the assets of the business in the 
hands of the reversioners were even in the 
absence of a regular charge liable for the 
debts incurred by the lady. In Bhagwantrao 
Abaji v. Ramanath Kaniram (18) it was 
held the property in the hands of a rever- 
Sloner is not liable to satisfy a personal 
debt not secured on such property which a 
widow while enjoying a widow's estate has 
properly incurred in the course of the 
management of the property. There their 
Lordships expressed an opinion that the 
case in Sakrabhai Nathubhai v. Maganlal 
Mulchand (16) had not expressly or by 
necessary implication overruled the case in 
Gudgepya Desai v. Apaji Jivanrao (17). 
A recent Full Bench decision of the Bombay 
High Court in Dhondo Yeshvant Kulkarni v. 
Mishrilal Surajmal (19), has overruled 
Gadgeppa Desai v. Apaji_ Jivanrao 
. 7). Their Lordships applied the case in 
Sakrabhai Nathubhai v. Maganlal Mulchand 
(16) and dissented from the view taken in 
Ramasami Mudaliar v. Sellatammal (13), 
Dhiraj Singh v. Manga Ram (8) and Kallu 
v, Patyaz Ali Khan (14). They--followed 
Ramcoomar Mitter v. Ichamoyi Dasi (2) and 
Hurry Mohun Rai v. Ganesh Chunder Doss 
(3).. The judgment of the Court was deli- 
vered by Divatia, J. wherein itwas held that 
there is no warrant in Hindu Law for mak- 
ing a distinclion between a secured and an 
unsecured debt provided. they are both for 
legal necessity, and the opinion of the 
Court was that where the widow incurs the 
necessary liability in her character cs 
such, that is as representing the husband's 
estate, the intention of binding an estate 
as opposed to binding herself alone is to be 
implied because the reversioners’ obligation 
depends upon the purpose of the debt 
rather than on-the intention of the parties 
contracting it, In this Full Bench decisicn 
Ifind no reference to the case in Dayamoyee 
Ray Chaudhury v. Lalit Mohan Pal Ray 
(5) which was upheld by the Privy Council, 


(18) 52 B 542; 111 Ind, Cas. 704;A I R 1928 Bom. 
310; 30Bom. LR 881. $ 
(19) AI R 1936 Bom.59; 160 Ind. Cas. 1046;. 38 
Bom. LR6; 60B 311; 8 RB 290 (FB) . . 
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Lalit Mohan Pal v. Dayamoyee Roy Chowe - 
dhury (6). 

We then come to a case in the Patna High 
Court, Baramdeo ‘Singh v. Lal Bahadur 
Sah (20), whichis a decision by Saunders, 
J. who later on as Judicial Commissioner 
of Chota Nagpur delivered the judgment 
which is under appeal. It was held in that 
case that the debt incurred by a widow 
on a hand-note was her personal obligation 
only and the reversioners were not bound 
to discharge the debt. There; -apart from 
the other cases, reference was made to 
Bhagwanirao Abaji v. Ramanath Kaniram ` 
(18), where it was pointed out that the deci- 
sionin Sakrabhai Nathubhai v. Maganlal 
Mulehand (16), did not overrule the earlier 
case in Gadgeppa Desai v. Abaji Jivanrao 
(17) and in Bhagwantrao Abaji v. Ramanath 
Kaniram (18), it appears that the creditor 
relied upon these cases forthe purpose of 
showing that there is no difference 
between a sezured debt and .an 


-unsecured debt, and if legal necessity is 


proved, of which there is no question in this 
particular case, the estate is liable in the 
hands of the reversioners. A review of these 
cases makes it clear that there are differences 
of opinion on the question how and when a 
Hindu widow may incur a liability which 
can be enforced against the estate in the 
hands of the reversioner, but so far as 
debis on hand notes are concerned, it is 
clear from tke decisions in Rameswar 
Mandal v. Provabati Debi (12) and 
Dayamoyee Ray Chaudhury v. Lalit Mohan 
Pal Kay (5) which was upheld by the Privy 
Council, Lalit Mohan Pal v: Dayamoyee 
Roy Chowdhury (6), that for a creditor itis 
not enough to show thatthe debt was for 
legal necessity s> as to bind the reveér- 
sioners, but there must be some indication 
in his suit that he wanted to make the rever- 
sioners liable for the payment of the debt. 
Tne learned Subordinate Judge before 
whom tris matter first came very ‘aptly 
remarks that there is no‘hing to indicate 
that the creditor wanted to make the 1ever- 
gioners a party to the suit. ‘The suit-was 
filed in the life-time of the widow and the 
property was attached, but this does not 
affect the rights of the reversioners. 
Relying upon the cases in Rameswar 
Mundal v. Provabati Debi (12) , Dayamoyee 
Ray Chaudhury v. Lalit Mohan Pal Ray (5) 
and the decision of the Privy Council reported 
in Lalit Mohan: Pal v. Dayamoyee Roy 
Chowdhury (6), Lam of opinion th vt in this 

(20: 15 PLT 583; 149 Ind. Cas, 152; A I R1934 - 
Pat. 216; 6 R.P.S85. . . : 
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case the reversioners are not liable. In the 
` result the appeal fails and is dismissed with 
costs, 
Rowland, J.—I entirely agree. 
D. Appeal dismissed. 


annem 


_ , BOMBAY HIGH COURT 
Criminal Revision Application No. 227 of 
1936 
September 3, 1936 
: BROOMFIELD AND SEN, JJ. 
' DAGDU GOVINDSET WANI —OoMPLAINANG 
— APPLICANT 
versus 
PUNJA VEDU WANI AND oraers— 
| ACCUSED—OPPONENTGE, 

Criminal trial—T rial’, meaning of—Transfer— 
- Warrant case—Transfer after framing of charge— 
: Transferee Court, if can hear case de novo. 

In Bombay the word “trial” has always been 
_ understood to mean the proceeding which commences 
when the case is called on with the Magistrate on 
‘the Bench, the accused in the dock and the repre- 
. sentatives of the prosecution and defence, if the 
accused be defended, present in Court fcr the hear- 
ing of the case.- Sriramulu v. Veerasalingam (1) 
‘and Ramanathan Chettiar v, Emperor (2), dissented 
‘from, Gomer Sirda v. Queen-Empress (3), Sahib Din 
. V. Emperor (4), Fakhruddin v. Emperor (5) and 
Labh Singh v. Emyzeror (6), approved. 

The trial c.yers the whole of the proceedings in 
a warrant case, Where after framing of charge, a 
‘wariant case is transferred, the trans?eree Court can 
hear tke case de noro. 


, Or. R. App. against an order of tke First 
Class Magistrate, Manmad. h 
Mr. A. A. Adarkar, for tke Applicant. 
Mr. K. B. Sukhtanka?, for the Opponents. 
Mr. P. B. Shingne, for the Crown, 


Broomfield, J.—The question in this case 
‘is as to the legality of an order under 
& 250, Criminal Procedure Code, for 
payment of compensation to the cczused 
by the complainant on the ground that the 
complaint was false and vexaticus. The 
illegality is alleged to consist in the fact 
that the Magistrate who made the order 
heard the case de nove and discharged 
‘the accused, although another Magistrate 
_ who first dealt with the case had framed a 
„camge. This is said to be contrary to the 
terms «fs. 350o0f the Code. The argu- 
ment cfthe leained Advocate for the ap- 
plicant is that in a warrant case— and tLis 
was. & warrant case—the prcceedings 
are only an inquiry until the charge is 
‘framed and tke trial only commmences 
‘after the charge. Therefore, ke says, if 
a charge has been framed and the trying 
Magistrate is succeeded by another Magis- 
ate, the latter cannot re-ccmmence ‘the 
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-Chettiar v. Emperor (2). 
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proceedings from the beginning ; he can 
cnly recommence the trial, i €n recom- 
mence ihe proceedings from ihe stage of 
the charge. For this proposition he relies 
on Sriramulu v. Veerasalingam (1). That 
was a care on s, 437 of the Code. The 
question before the Court was whether the 
District Magistrate had power to order 
farther inquiry, which’ he can do only if 
there has been an order of discharge and 
not an order of acquittal. The Court held 
that if there has once been a charge 
framed there can be no order of discharge, 
but only an order of acquittal. That finding 
might be accepled without necessarily mak- 
ing any difference to the present case, 
since an crder under s. 250 for compensa- 
tion may be made as well after an order of 
acquittal as after an order of discharge. 
However, I do not suggest that Sriramulu 
v. Veerasalingam (1) can be distinguished. 
There is no doubt that the Court did take 


‘the view thatin a warrent-case the trial 


only commences from the framing of the 
charge and that view has been taken in 
cuses, e.g, Ramanathan 
But, according to 
my experience of ihe administration of 
criminal] justice in this Presidency, which 
is not inconsiderable, the Courts here have 
alweys cccepted the definition of trial which 
has heen given in Gomer Sirda Vv. Queen. 
Empress (3), that is to say, “trial” has 
always been understood to mean the pro- 
ceeding which commences when the cuse 
is called on with the Magistrate on the 
Bench, the accused in the dock and the re- 
presentatives of the prosecution and de- 


fence, if the accused be defended, present 


in Court for the hearing of the case. 

A different view from that taken in 
Madras has been taken by the Lahore 
High Cout in Sahib Din v. Emperor (4), 
wLere it hes been teld that for the purposes 
of s. 310 of the Ccde, a trial cannot be 
said {occmmence cnly when a charge is 
fremed. The trial covers tke whole of 
the preceedings ina warang cese, This 
case was fcllowcd in Fakhiuddin v. 
Emperor (5) und the same view Las been 

(1) 38 M 585; 25 Ind Cas. 1001; A IR 1915 Mad, 
23,15 Cr. L J 673; (L13) M W N 646; 168ML T 
303; 27 M L J 589, < 

(2) 46 M 719; 71 Ind, Cas, 603; AI R 1923 Mad, 
gab; 24 Cr. LJ 192; 17 L W 41; 32 ML T 81 and 

(3) 25 C 863; 2 O W N 465. ' 

(4) 3 Lah. 115; 66 Ind. Cas. F26; A IR 1922 Lah. 
49; 23 Cr.L J 330;4 UP L R (L) £0;10 P WR 
1922 Cr, 

(5) 6 Lah. 176; 95 Ind, Cae. 63; A I R 1925 Lah. 
435; 27 Cr. L 9 785, 
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‘taken by the Judicial Commissioner's Conrt 
in Sindin Labh Sing) v. Emperor, 35 Or. 
L. J. 1261 (6). With ell deference to the 
learned Judges of the Madras High Court 
we prefer the view which has been taken 
in these cases and hold that there is no 
| pubstance in Mr. Adarkar’s main conten- 

-tion. 

He has also taken the point that the 
provisions of the second clause ofs. 250 
“have not been complied with. That clause 
requires that the Magistrate shall record 
and consider any cause which the com- 
plainant may show against the order of 
compensation. Itappears, however, that the 
Magistrate has sufficiently complied with 
the law. The complainant's statement has 
been recorded in his own words. The only 
reasons he gave were that his complaint 
was true and that the accused are related 
to each other. He also produced a written 
statement of his reasons. There is no 
ground for supposing that these reasons 
were not considered by the learned Magis- 
trate whose judgment explains clearly why 
it was that he held the complaint to be false 
and vexatious. We think there is no sub- 
stance in this contention nor in the further 
contention that the complaint cannot be 
said to be false because on the first- hear- 
ing of the evidence two witnesses were 
found to support the complaint. The Magis- 
trate’s order was confirmed on appeal by 
the Sessions Judge. There are no legal 
grounds on which we feel called upon to 
interfere in revision. We discharge the 


Rule. 

N. Eule discharged. 
(6) 35 Cr. L J 1261; 151 Ind. Cas, 213; A I R 1934 

Sind 106; (1931) Cr. Oas. 831; 28 S L R 239. 
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Musammat RAMJHARI KUER—PLAINTIFF 

; — RESPONDENT 
Limitation Act (IX of 1908), Seh, I, Arts. 111, 
116—Sale by A to B on February 5, 1924—Kabala 
reciting payment of full- consideration—Suit by A 
on April 25, 1924, for declaration that sale-deed 
was fraudulent and that no consideration passed—~ 
Suit dismissed also holding that part of consideration 
passed—Sutt by A on August 28,1928, for enforce- 
ment of statutory charge for unpaid purchase money 
—Deerce for sale of property for unpaid purchase 
money—Only portion of amount realised—Applica- 
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tion under O. XXXIV, r. 8, Civil Procedure Code 
(Act V of 1908), for batance—Suit held governed by 
Art. llland not Art. 116, and hence application 
barred—Transfer of Property Act (IV of 1889), 
s3. 55, 108-A, el. (c)—Quiet enjoyment—If a part of 
contract under s. 55—Precedents—Decision is -not 
authority for point not discussed therein, ` 

On February 5,1924, A sold certain property to 
B for a sum of Rs. 6,000. In the kabala there 
was a recital to the effect that the full considera- 
tion had been paid. On April 25, 1924, however, 
the vendor brought an action claiming a declaration 
that the sale-deed was fraudulent, and that contrary 
to the recital inthe deed the consideration had not 
been paid in full. This action was dismissed, but 
it was held that the transaction was a completed 
one and thata sum of Rs. 4,742 of the consideration 
remained unpaid. Appeal to the High Court fail- 
ed. As aresult of that litigation, another suit was 
brought by A on August 28, 1928, for the enforce- 
ment of her statutory charge for the unpaid pur- 
chase price, She claimed and succeeded in obtain- 
ing a decree for sale of the property for asum of 
Rs. 7,657 against her claim for ks. 4,742 together 
with interest. In execution the property was put up 
for sale and asum of Rs. 6,009 realized, A herself 
being the purchaser. There remained a balance 
of Rs. 1,657 as the deficiency which together 
with interest amounted to Rs, 3,589 which sum 
she claimed in the application under O. XXXIV, 
r.6: 

Held, that it was not an action for compensation for 
the breach of contract in writing registered but 
the enforcing of a statutory obligation under s. 55, 
Transfer of Property Act. Therefore, Airt. 111, 
Limitation Act, applied and not Art, 116, and the 
application, therefore, was barred. [p. 602, cols, 1 & 2.] 

[Case-law discussed.) 

A decision which was expressly directed to one 
point snd one point only cannot be considered a 
decision for a point which was not discussed. 
[p. 601, col. 2.] 

Under s. 108 (A), cl. (c), Transfer of Property Act, 
the so-called covenant of quiet enjoyment is deemed 
to be a part of the contract and is to be read into 
the contract, whereas under s, 55 it isnot a part of 
the contract but a statutoiy obligation merely. [p, 
602, cul. 2.] ni 

U. A. from the decision of the Sub-Judge, 
Shahabad, dated October 5, 193k. 

Messrs. S. M. Mullick and B. P. Sinha, 
for the Appellants. | ie 

Messrs. L. N. Sinha and K.N. Varma, 


for the Respondent. 


Wort, J.--The only question in this ap- 
peal is one of limitation. Tne appellants 
were the defendants in two actions to which 
I shall refer and respondents in an appli- 
cation under O. XXXIV, r. 6, Civil Proce- 
dure Code, for the balance of the purchase 
price of certain property. remaining un- 
satisfied after the enforcement of the statu- 
tory lien. The circumstances are as fol- 
lows. On February 5, the respondent in 
this appeal sold certain property to the 
appellants for asum of Rs. i,000. In the 
kabala there wasa recital to the effect that 
the full consideration had been paid. On 
April 25, 1924, however, the vendor brought 
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an action claiming a declaration that the 
sile deed was fraudulent, and that con- 
trary to the recital in the deed the consi- 
deralicn had not been paid in full. This 
action was dismissed, but it was keld that 
the transection wasa completed one and 
that a sum of Rs, 4,742 of the consideration 
remained unpaid. Appeals to the High 
Court failed. As aresult of that litigation, 
another suit was brought by tke vendor on 
August 28, 1928, for the enforcement of ker 
statutory charge for the unpaid purckase 
price. She claimed and succeeded in 
obtaining a decree for sale of the property 
for a sum of Rs. 7,€57 against ker claim 
for Rs. 4,742 together with interest. In 
execution the property was put up for sale 
and realized a sum of Rs. 6,000, the ven- 
dor herself being the purchaser. There re- 
mained a balance, therefore, of Rs. 1,657 as 
the deficiency which together with interest 
amounted to Rs. 3,589 which sum she 
claimed in the application under O. XXXIV, 
r. 6. In tke Court below the application 
sneceeded and, as regards the question of 
limitation which arises in this appeal, tke 
learned Judge took the view that if Art. 111, 
Limitation. Act applied, time ran fr.m 
July 11, 19238, the date upon which the 
judgment cf this Court was pronounced in 
the appeal arising outof the case institut- 
ed on April 25, 1921, that is to say the date 
upon which tLe contract was compleied, 
the defendants then having accepted the 
tiile. But in the circumstances it was unne- 
cessary, for the Judge to decide that ques- 
tion, es ke came to tke ccnelusion that 
Art. 116, Limitation Act, epplied because 
the right which the applicant was endes- 
veuring to enforce was under a contract 
in writing registered ; and that is the ques- 
tion which is for determination by this 
Oourt.. 

Mr. Sinha who appears on behalf of the 
respendent argued that there were three 
Articles under consideration, Art. 111, Limi- 
talicn Act, which provides a pericd of three 
years’ limitation for a vendor of an immcv- 
able property for personal payment of the 
unpaid purchase money ; Art. 116 io which 
I have already referred prcviding a period 
of six years ; and Art. 132, a period of 12 
years’ limitation to enforce payment of 
“money charged Upcn an immovable pro- 
perty. It is not now contended that Art. 132 
applies £s it is admitted, and is clearly 
the fact, that so far as tle ledy’s remedy 
of enforcing a charge upcn the immcv- 
able property is cencerned, that was ex- 
hausteed by ker action of August 28, 1928. 
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We cre, therefore, limited to the question 
whether Art. 116, or Art. 111, Limitation 
Act, applies. It is contended by Mr. Sushil 
Madhab Mullick who appears on behalf of 
tke defenden's-eppellants, re'ying upon 
certain authorities to which I shall make 
reference that Art. 111, applies. On the con- 
trary Mr. Sinha on behalf of the respond- 
ent urges thal Art. 116, applies, end in 
suppor of that contention it is suggested 
that the applicant was enforcing her con- 
traet contained in her conveyance to the 
dsfendants,, and tkat there was an implied 
agreement by the defendants to pay the 
purchase money. That there was an im- 
plied egreement that the purchaser should 
pay the purchase money under the contract 
fcr sale or conveyance cannot be dispated. 
But that does not dispose of the matter. 
The manner in which this question arises 
will, appear from the decisions relied upon 
respeclively by tke parties to the appeal. 

Reference was first made to the decision 
in the well-known case in Tricomdas 
Coov21ji Bhoja v. Gopinath Jiu Thakur (1), 
where tkcir Lerdships of the Judicial Com- 
mittee of the Privy Council decided in an 
action for royalties undera mining lease 
that although the royalties were in a sense 
rent, yet as the royalties were payable under 
a registered contract, the action was govern- 
ed by Art. 116, Limitation Act, and not 
Art. 110.. This was in ccnsonance with a 
number of decisicns in ihe High Courts in 
India andit is needlessto say that since 
the date of that decision in all cases where 
there hes been either a claim for compen- 
saticn undera contract in writing regis- 
tered or aclaim to enforce sums of money 
payable under a contract in writing re- 
gistered, Art. 116, has always been held 
to apply. It is very largely on the princi- 
ple of those decisions ihat Mr. Sinha on 
bekalf of the respondent in this case relies. 
To revert fcr the mement to some cf the 
earlier decisicns onthe point under dis- 
cussion, I propose first to quote the decision 
in Aruthala v. Dayammea (23, whichis a 
deeizion in point. That was an action 
brcugkt to recover unpaid purchese money 
due in respect of a sale ofland which was 
he'd in 1894, and the queslion there to be 
considered was whether Art. 111, applied ` 
or whether Art. 132, Limitation Act, ap- 
plied. As regaids the enforcement of the. 


Tien the learned Judges in that case de- 
(1) 41I A 65; 39 Ind. Cas 136; AIR 1916P C 

182; 44 C 759; 1 PL J263 15A L J217;20LT 

279; 32M L J 357; 21M L T 262,21 O WN 577; 

(917. M W N 363; 5 LW 654; 19 Bom L R 450. 
(2) 2H M233, 
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cided that Art. 111, applied toa decision 
which itis contended and rightly contend- 
ed has since been overruled. : But the 
second point with which the learned Judges 
dealt was the question of the period of 
limitation to be applied ‘to the. claim on 
what was described as the personal remedy. 
It was there argued -that as it was under 


a registered instrument Art.116 applied. 


The learned Judges in the course of their 
judgment stated : nh ee 


“Article 116, presupposes acontract in writing ` 


registered which contract has been broken. Here 
there was no contract in writing so far as regards 
the payment of the purchase money. On the 
contrary the registered document states that the 
money has been paid, and it is, therefore, in spite 
of the document and not under it that’ the plaintiff 
sues, 


There wasa similar observation in a case 
repoited in the 9th Vol. of the Rangoon 
Series to which I shall refer later. Mr. 
Sushil Madhab Mullick very strongly relies 
upon this decision in support of his argu- 
ment. [then cometo a series of cases which 
from cne point of view give us ‘no assist- 
ance in deciding the point under discussion, 
as it will be seen that in all the cases to 
which Tam now about to make reference, 
there was an express contract in writing 
registered under which the party claiming 
sued. The firstof ihese is the case in 
Seshachala Naicker v. Varada Chariar (3), 
where: during the course of the argument it 
had been stated that there was a contract 
implied by law collateral to the sale deed 
after the sare had been executed by the 
plaintiff and accepted by the defendant. Sir 
Arnold White, C.J. and Bhashyam Ayyan- 
gar, J. pointed out ihat that argument over- 
looked the fact ihat in a document which 
was known as Ex. 4 in the case all the 
terms of the contract. including the term re- 
lating to the payment of consideration were 
found. It is, therefore, quite clearly a case in 
which there was a contract in wriling regis- 
tered. The decision to which J, a moment 
ago, made reference as overruling the first 
part of the decision of the learned Judges, 
reported in Avuthalav. Dayumma (2), is con~ 
tained in Ramakrishna Ayyar v. Subramania 
Ayyar (4), where the learned Judges relied 
upon the decision of the Privy Council in 
Webb v. Macpherson (5), and made . these 
observations: 

“On tne authority of the judgment of the Privy 
Council in Webb v. Macpherson (5), which is since the 


decisicn of the lower Appellate Court in this case, we 
must hold that the District Judge was wrong in his 

© 25M 55;-11M LJ 318, 

4) 29 M 305.- : 

(5) 31 O 57; 30I A 238; 8Sar. 554; BO WN 4]; 
6 Bom. L R 838; 13 M L J 389 (P O), 
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view thatthscase was governe] by Art. 111. ofthe 
Schedule to the Limitation Act. It is pointed out 
in the judgment of the Privy Council that the charge 
which a vendor obtains under s. 55, Transfer of Pro- 
perty Act, is different in its origin and nature from 
the vendor's lien given by English Courts of equity 
to an unpaid vendor.” 

132, 


They then preceeded to apply Art. 
Limitation Act. Inow refer tothe decision 
in Sahlal Chand v. Indarjit (6), a decision 
upon which Mr. Sinha on behalf of ihe res- 
pondent relies as deciding by inference 
that it is not Art. 111, Limitation Act, which 
applies to the facts of this case. In this 
case there was a claim for a sum of 
Rs. 33,133 odd as the balance of the 
amount of consideration for a sale deed dated 
February 18, 1888. The action was brought 
on December 6, 1892. It will be seen there- 
fore’ that the action was more than three 
years after the date upon which it must 
be deemed that the contract for sale was 
completed. The only question expressly de- 
cided bytheir Lordships of the Judicial 
Committee of the Privy Council was whether 
in view of the fact that the kabala contained 
a recital that consideration had in fact 
been paid, the parties were open to prove 
that the consideration had not in fact been 
paid. Lord Davey, in delivering the opin- 
ion of their Lordships of the ‘Judicial Com- 
mittee of the Privy Council, makes this 
observation: 

“The Evidence Act does not say that no statement 
of fact in a written intrumert may be contradicted 


by oral evidence, but that the terms of the contract 
may not be varied.” 


The learned Law Lord was referring to 
s. 92, Evidence Act. They therefore 
overruled that point. No mention was made 
nor did any discussion take place as regards 
the point of limitation; and it is said by Mr. 
Sinha on behalf of the respondent that, as 
the point was not taken (this is how I un- 
derstand his argument) it must be assumed 
that at any rate by infernece it was decided 
that the Article gave a period of limitation 
greater than the pericd which had lapsed 
þetween the date cf the sale and the date 
of the action, and that, in the cir- 
cumstances could not be Art. 11l. Apart 
from the bare statement that it was an 
action for the recovery of the balance of 
an unpaid consideration we have no details 
regarding this point and quite clearly it 
is not open tous to hold that a decision 
one point 
and one point only could be considered a 
decision for a point which, as I have already 
stated, was not discussed. 

(6).27 I A 93; 22 A 370; 7 Sar. 702;4 O WN 485; 
2 Bom. LR 553 (P O). i 
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Reference was made to two decisions of 
The first was the case in Ram 
| Rachhya Singh Thakur v. Raghunath Prasad 


this Court. 


Misser (7). That case gives no assistance 


`. to the respondent as it was clearly a case 


of anexpress agreement in writing Tegis- 
` tered which it was sought to enforce in 
- the action. Buttke other decision of this 
` Court in Nabin Chandra Ganguliv. Munshi 
` Mander (8), does create some little difficulty. 
On a frst reading it appears to be against 
the contention of Mr. Sushil Madhab 
Mullick appearing on behalf of the appel- 
“Janis. That was a case in which the 
plaintiff claimed alternatively possession of 
a certain property of which he had taken 
alease or ihe return ofthe salaami. In 
the result he failed in his first claim 
‘ant succeeded in the second, and the 
question that arose was whether Art. 62 or 
t Art. 97, Limitation Act, applied. Das, J. 
(as he then was) made this statement : 
“The question then which Ihave to consider is 
` whether an action for the breach of duty declared 
by the exprese provision of the legislature as con- 
tained in s. 108, Transfer of Property Act, is 
regulated by Art. 62 or Art. 97 if the plaintif sues 
"49 recover the money paid by him as salaami, In 
‘my opinion it is quite impossible to maintain this 
- view. It seems to me that an action for breach of 
. duty declared by s,108, Transfer of Property Act, 
ig regulated by Art. 116, Limitation ` Act, if the 
` lease is in writing registered the obligation being 
deemed to be embodied in the contract.” 
The only answer tothat decision given 
' by Mr. Sushil Madhab Mullick is based on 
‘the respective provisions of s. 55, Transfer 
„of Property Act, which applies to this 
case ands. 108 which applied to the case 
to which I have referred. Under s. 108 
in Nabin Chandra Gangult v. Munshi 
Mander (8), the plaintiff was endeavouring 
to enforce cl. (e) of sub-s. (A) of s. 108 


-w ich provides: 

“The lessor shall be deemed to contract with the 
Icssee that, if the latter pays the rent reserved by 
the lease, and performs the contract binding on the 
lessee, he may hold the property during the time 
limited by the lease without interruption,” 

-what is known in English leases as the 
covenant for quiet enjoyment. The words 
of tke section are: “che lessor shall be 
.deemed to contract.” Under s. 55 (5) (b): 

“The buyer is bound to pay or tender, at the 
time and place of completing the sale, the pur- 
‘chase money to the seller or such person as he 

’ directs.” ae , 

Mr. Mulick’s contentionis based upon 

the difference in the language used by the 
«two. sections of the statute, and Nabin 
Chandra Ganguli v. Munshi Mander (8), 

(D) 8 Pat. 860; 122 Ind. Cas. 244; A IR 1930 Pat. 
46; Ind. Rul. (1930) Pat. 196. 

« (8) 8PLT 590;101 Ind. Cas. 707; A T R 1927 Pat. 
248; 6 Pat. 606, : 
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is explicable on that ground. In the one 
ease the so-called covenant of quiet enjoy- 
ment is deemed to be a part of the contract 
and tobe read into the contract, whereas 
under s. 55 it is nota part of the contract 
but a statutory obligation merely. In my 
judgment that contention is correct, and 
in the case before us it is not action for 
compensation for the breach of contract in 


-writing registered but the enforcing of a 


statutory obligation. Therefore, it is Art. 111; 
that applies and not 
Art. 116. 

The decision of the Rangoon High Court 
to which I made a passing reference is that 
jn Ram Raghubir Lal v. United Refineries 
(Burma) Ltd. (2). Thatiwas an action in which 
the plaintifis sought to recover apart of 
the unpaid purchase money under an 
agreement of December 1924. The learned 
Judges of the Rangoon High Court held 
that Art. 116 applied on the footing that 
there was an express contract lo pay the 
consideration within a period of three 
months. One of the main questions con- 
sidered in the High Court and by their 
Lordships of the Judicial Committee of the 
Privy Council was the question of liability 
of the parties which is irrelevant for the 
purposes of the case before us, but their 
Lordships made this observation on the 
question of limitation: Ram Raghubir Lal v. 
United Refineries (Burma) (10). “The 
learned Judges” (referring tothe Judges 
of the High Court at Rangoon), 


“held that the liability of appellant No. 3 arose, in 
virtue of the conveyance upon a contract in writing 
‘registered within the meaning of Art. 116, Limita- 
tion Act, and that the six years’ period allowed. 
by that article applied with the result that the suit 
was well within time. Their Lordships think that, 
having regard to the judgment of this Board in 
Tricomdas Cooverji Bhoja v. Gopinath Jiu Thakur 
(), thisview was manifestly correct. It 1s, therefore, 
unnecessary for them to consider the applicability 
of Art, LLL, by which a shorter period is preserib- 


-ed and upon which reliance is placed for the 


company.” 

The decision, although urged in support 
of the contention by Mr. Sinha appearing 
on behalf of the respondent, does not in 
any way affect the view taken of this case 
having regard to the fact that there was 
there an express contract to pay the con- 
sideration within a certain time. In my 
judgment on a proper view of this case. 

(9) 9 R_58; 134 Ind. Cas. 737; A I R1931 Rang 
139; Ind. Rul. (1931) Rang. 305. 

(10) GOL A 183; 142 Ind. Cas. 788, A I R 1933 
P G 143; 1L R186; Ind. Rul. (1933) P O 106; (1933) 
M W N 461; 64 ML J 655; 37 LW 784; 30 W 
N 633; (1933) A L J 54]; 35 Bom. LR 753; 670 L 
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Art. 111, Limitation Act applied, and con- 
sequently the application was barred by 
limitation. The appeal sueceeds- and the 
application in the Court below is dismiss- 
ed with costs throughout. In the circum- 
stances the revisional application which is 
also made to this Court in conjunction with 
the appeal need not be considered. 

Agarwala, J-—I agree. 

D. f Appeal allowed. 


— 


LAHORE HIGH COURT. 
- Letters Patent Appeal No. 139 of 1935 
: February 4, 1936 
Appisox AND ABDUL Rasutp, JJ. 
-HOSHNAK RAM AND anoTHER—AUCTION- 
Tu. cuASERS—APPELLANTS 
$ i versus 
“ PUNJAB NATIONAL BANK, Ltp.— 

. DECRER-NOLDER AND OTHERS —J UDGMENT- 

. DEBTORS— RESPONDENTS 

i Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 90,65—Auction sale arbitrarily closed at 4 o'clock 
—Bidder willing to purchase for larger sum—W he- 
ther amounts to material irregularity—Sale, whether 
can be set aside~Sale, when complete—Letters Pa- 
tent (Lah), cl. 10—Objection not raised before Single 
Judge~If can be raised in Letters Patent Appeal. 

No sale in execution can be set aside on the ground 
of irregularity or fraud unless upon the facts proved 
the Court is satisfied that the applicant has sustain- 
ed substantial injury by reason cf such irregularity 
or fraud. 

When tbe offizer of tha Court or such other person 
as the Court may appoint, to conduct the sale as pro- 
vided in O. XXI, r. 65, Civil Procednre Code knocks 
down the property to the highest bidder, such 
person must ba deemed to have been declared to 
be tha purchaser of such property. The sale is, 
therefore, complete when the property is knocked 
down to the highest bidder. 

“Where it appeared that the auctioneer conducting 
the execution sale arbitrarily closed the auction 
either before or as’s.on as it was 4 o'clock, though the 
bidder was eager to purchase the property fora much 
larger amount than the price realized and ttoigh 
the bid fur the larger amcunt even if made after 
4 o'clock was made immediately after the bid for 
which the property was knocked down: 

Held, that it amounted to miterial irregularity in 
conducting the sale; 

Held, iurther, that ths mere fact that the bidder 
was prepared to purchase for a much -larger 
sum than the prica realized did not show that the 
property had been sold for an inadequate price and 
that the applicant had sustained any substantial in- 
jury by reason of the irregularity in conducting the 
sale which could not therefore be set aside. 

Where the objection was’ not specifically raised 
before the Single Judge of the High Court, it cannot 
be allowed to be raised in Letters Patent Appeal 
under cl. 10 of the Letters Patent, 

L. P. A. against the Judgment of Jai Lal, 
J., dated October 11, 1935. : 


Mr. J. L. Kapur, for the Appellants. 
Mr, Har Gopal, for Respondent.No. 1. 
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Abdul Rashid, J.—The Punjab National 

Bank obtained a decree against Har Dial and 
his brother for asum of Rs. 19,000, and 
in execution of this decree, one house be- 
longing to the judgment-debtors, situate in 
Chiniot ‘own, was auctioned on October 17, 
1932, for Rs. 4,305. The auction was Con- 
ducted by the Official Receiver, Lala Hans 
Raj, and the last bid recorded was that 
of Nihal Chand and Hoshnak Ram for 
Rs. 4,305. 
-~ On October 19, 1932, the Bank presented 
an application to the executing Court stat- 
ing that the sale had been concluded by the 
Official Receiver before 4 P. M.in spite of 
the fact that Paras Ram, Manager of the 
Bank, had offered a bid of Rs. 4,500. It 
was also alleged that the value of the 
house in dispute was more than Rs. 7,000 
and that the Bank was willing to offer 
Rs. 6,000. It was proved that the auc- 
tioneer may be ordered to continue the auc- 
tion. On November 19, 1932, the Bank 
put in objection under O. XXI, r. 90, Civil 
Procedure Code, alleging that there had 
been graveirregularities in conducting the 
sale and that the: sale was, therefore, liable 
to be set aside. Both these applications 
were rejected by the executing Court by 
its order dated November 27, 1934, and the 
sale in favour of Nihal Chand and Hosh- 
nak Ram was confirmed on January 10, 
1935. Against this decision the Bank pre- 
ferred an appeal to this Court. It was held 
by aSingle Judge of this Court that it 
was not certain whether the last bid by 
the Manager of the Bank was made after 
4 o'clock and that, under the circumstan- 
ces, the auctioneer should have continued 
the sale, if necessary, to another date. 

On this finding the appeal was accept- 
ed and a fresh sale of the house in dispute 
was ordered. The auction-purchasers have 
preferred an appeal under el. 10, Letters 
Patent, against the decision of the Single 
Judge. We have beentaken through the 
entire evidence by the learned Counsel for 
the parties. ‘The executing Court has 
mainly relied cn the evidence of the Official 
Receiver who stated that he concluded the 
4 o'clock and that Paras Ram, 
Manager of the Bank, told him a few minu- 
tes after 4 p.m. that he wanted to givea 
bid of Rs.-4,500. A look at the list of bids 
shows that the Manager of tha Bank con- 
tinued to raise the bid by a substantial 
amount whenever a bid was given by Nikal 
Chand and Hoshnak Ram. When Nihal 
Chand and Hoshnak Ram gave a bid of 
Bs. 2,700, the Manager raised it to Rs. 3,000. 
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Further, when Nihal Chand gave a bid 
of Rs. 3,050, the Manager gave a bid of 
Rs. 4,000. The list of bids also shows that 
{he present auction-purchasers raised the 
bid of the Manager of the Bank by five 
rupees, while the Manager continuel to 
raise it by Rs. 100. It is also in evidence thai 
the Manager of the Chiniot Branch of the 
Bank had been authorized by the Head 
Office to purchase ihe house in dispute up 
to Rs. 7,000. i 

‘It appears, therefore, that the auctioneer 
arbitrarily closed the auction either before 
or as soon as it was4 o'clock though the 
Manager of the Bank was eager to purchase 
the property for a much larger amount 
than the pricerealized. The learned Single 
Judge was, therefore, right in holding that 
it had not been established thatthe Mana- 
ger of the Bank had given his bid of 
Rs. 4,500 after 4o'clock. The circum- 
stances point to the fact that, even if this 
bid was made after 4 o'clock, it was made 
immediately after the bid of Rs 4,305 made 
by the auction-purchasers. We, therefore, 
agree wilh the Single Judge that there 
was a material irregularity in conducting 
the sale. . 


The provisions of O, XXI, r. 90, Oivil- 


Procedure Code, make it clear that no sale 
in execution can be set aside on the ground 
of irregularity or fraud unless upon the 
facts proved the Court is satisfied ihat the 
applicant has sustained substantial injury 
by reas of such irregularity or fraud. 
This point appears to have been overlook- 
ed in tke judgment under appeal. Tek 
Chand (J. D. W. No. 1) states that he in- 
tended to purchase the house in dispute, 
but as the price went above Rs. 4,000, he 
did not purchase it, as Rs. 4,009 was a rea- 
sonable price for the house. He is a Vice- 
President of the Municipal Committee, 
Chiniot, and there is no reason to suppose 
"that he is favouring the judgment-debtors. 
Narpat Ram (J.D. W.'No. 2) stated that 
the house in dispute was equal in area 
and similar in construction to his house and 
adjoined it, and that his house was mort- 
gaged with the Punjab National Bank for 
‘Rs. 9,000, but the Bank received Rs. 4,500 
and gave up thehouse. This shows that 
the value of the house in dispute is not 
above Rs. 4,500. The only evidence pro- 
duced on behalf of the Bank was that the 
Bank was prepared to offer a bid of 
Rs. 6,000 for the house in dispute. The 
decretal amount due to the Bank is over 
Rs. 19,000. The mere fact that the Bank 
was prepared to purchase the house for 
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Rs. 6,000, therefore, does not show that the 
house had been sold for an inadequate 
Price. We are, therefore, not satisfied that 
the applicant has sustained any substan- 
tial injury by reason of the irregularity in 
conducting the sale. 

Tke learned Counsel for the respondent 
contended that when a house is sold in exe- 
cution of a decree it is for the Court to 
declare as to who isthe purchaser of the 
property, and that it is open tothe Court, 
afier the last bid has been accepted by 
the auctioneer, to offer the house to any 
person who may be prepared to purchase 
it for a higher amount. Reliance was plac- 
ed in this connection on a ruling of the 
Paina High Court reported as Jaibhadar 
Jha v. Matukdhari Jha (1). It was laid 
down in that ruling that: 

“The formal order doclaring who has purchased 
the property put up for sale should be submitted 
for signature under r, 84, expeditiously, before the 
presiding officer rises for the day, and the presid- 
ing officer of the Court, before signing the bid, 
should enquire from the persons present in Court 
whether there is any advance on the highest bid 
given by the officer conducting the sale,” 

Reference was also made in this connec- 
tion to Surendra Mohan Sarkarv. Man- 
mathenath Banerji (2), Ratnasami Pillai v, 
Sabapathy Pillai (3) and Punjab National 
Bank, Ltd. v. Sundar Singh (4). On behalf 
of the appellants it was contended that 
Jaibhadar Jha v. Matukdhari Jha (1), was 
based on a special procedure governing 
Court auctions at Patna:as was pointed out 


‘in Ohn Tin Mg.v. P. R.M. P. 8S. R. M. Che- 


tyar Firm (5). It was held in the Rangoon 
ruling that the officer conducting the sale 
can declare the highest bidder to the pur- 


. chaser. In Nur Din v. Bulagimal & Sons, : 


(6), it was held that: 

“When the officer of the Court or such other per- 
son as zhe Court may appoint, to conduct the sale 
as providedin O. KAT, r. 65, knocks down the pro- 
perty to the highest bidder, such person must be 
deemed to have been declared to be the purchaser 
of such property. The sale is, therefore, complete 
wher the preparty is knocked down to the highest 
bidder.” . 

To the same effect is Mannu Lal v. Na- 


nheial (7). Weare inclined to agree with 


(1) 2 Pat. 518; 76 Ind. Cas. 113; A I R 1923 Pat, 
525: 4 P L T 498; (1923) Pat. 190. 

(2) 58 O 788: 134 Ind. Cas. 447; AI R 1931 Pat, 
583; Ind. Rul. (1931) Cal. 831. 

3) A I R 1925 Mad. 318; 22 Ind. Cas, 793. 

i AIR 1929 Lah. 673; 118 Ind. Cas. 201; Ind. 
Rul, (1929) Lah, 821. 

(5) 7 R 425; 120 Ind. Cas. 142; A I R 1929 Rang. 
311; Ind. Rul. (1930) Rang. 14. 

(6) A I R 1931 Lah. 78; 131 Ind. Cas. 227; Ind. Rul. 
(1931) Lah. 387. : 

(7) A I R 1933 Nag. 123; 141 Ind. Cas. 367; 29 NL 
R 52; Ind. Rul. (1933) Nag. 61, | 
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the observations madein Nur Din v. Bula- 
qimal & Sons (6). The objection that the 
auctioneer is merely a ministerial officer, 
and that the Court can refuse to declare 
the highest bidder to be the purchaser was 
not specificaliy raised before the Single 
Judge. For the reasons given above, we 
accept this appeal, set aside the judgment 
of the learned Single Judge ordering are- 
sale, and affirm the decision of the execut- 
ing Court confirming the sale in favour of 
Nihal Chand and .Heshnak Ram. Parties 
will bear their own costsin this appeal. 

D. Appeal allowed. 
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_ RANGOON HIGH COURT 
Criminal Appeal No. 1122 of 1936 
September 15, 1936 
Mya Bu anp Braunn, JJ. 
NGA ZAW GYI AUNG—AppELLANT 
h versus 
EMPEROR—ResponpEenT’ 


Criminal trial—Alibi—Murder case—Weakness of 
alibi evidence, if improves prosecution case—Prosecu- 
tion case merely denunciation and identification of 
aceused—Weight of alibi evidence. 

The weakness or falsity of an alibi is not a suffi- 
cient ground for holding that the case for the pro- 
secution is thereby improved in a charge for mur- 


er, 

When the prosecution case amounts merely -to an 
identification and denunciation by the deceased, it 
cannot be said with certainty that the alti must 
necessarily be false alibi, 

Cr. A. from an order of the Sessions Judge, 
Arakan, datéd August 14, 1936. ` 

Mr. H. Talukdar, for the Appellant. 
` Mr. E. W. Lambert, for the Crown. 

Mya Bu, J.—This case relates to the 
murder of one Hla Phaw at Zegaing Ywa- 
thit village, on the night of March 20, 1936. 
Save and except the denunciation cf the 
deceased himself thereis no direct evi- 
dence of the identity of Hla Phaw’s assail- 
ant. The attack was made at about 8 
o'clock in the evening while Hla Phaw. was 
going from the house of Ma Than Da 
Khine northwards to the house of Maung 
Bra where he used to live. On the route 
between Ma Than Da Khine’s house and 
Maung Bra’s house there were the houses of 
Shwe Hla U and Maung Htwe which lay 
almost diagonally opposite to each other 
on either side of the route. . : 

The case for the prosecution isthat Hla 
Phaw was cut almost immediately after 
he had passed Maung Htwe's house. After 
having been socut Hla Phaw called out 
that he had been cut by Zaw. Gyi Aung 
` and went to Maung Bras house where he 
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repeated the denunciation against Zaw Gyi 
Aung to Maung Bra and on being question- 
ed by Maung Bra he said that Zaw Gyi 
Aung whom he denounced was Zaw Gyi 
Aung of Zegaing Ywahaung village. Hla 
Phaw died about 20 minutes after he re- 
ceived the injury which the Resident Medi- 
cal Officer of Akyab General Hespital who 
performed the post mortem examination on 
his body on the following morning describ- 
ed as follows: 
“An incised wound 7” x 9” broad 

deep extending from 3” above and ners heen 
angle of the mouth tothe back of the left ear 2” 
behind it. It cut the left lower jaw the loft ear, 
the mastoid process ofthe left temporal bone, ong 
left upper premolar tooth and three upper molar 
teeth on the left side and the 2nd cervical vertebra." 


This injury was no doubt necessarily fatal 
and the person who caused the injury. on 
Hla Phaw must be held to be guilty of 
murder. The question for consideration 
in this case is whether it has been proved 
beyond all reasonable doubt that the ap- 
pellant Zaw GyiAung was the assailant. 
(After discussing evidence His Lordship 
preceeded.) The fate of the appeal hanes 
upon the question as to whether the iden- 
tification by Hla Phaw of his assailant as 
the appellant can beheld without reason- 
able doubt to be correct. Hla Phaw and 
the appellant are said to be intimate friends 
who used to go out together and just” as 
there is no motive shown. for the assault, 


_there isno motive visible as to why the 


deceased should have falsely denounced the 
appellant. There can be no doubt that the 
denunciations were the outcome of honest 
belief on the part of. Hla Phaw. The 
question, however, is whether that belief 
is correct, and there are certain data upon 
which it must be approached. The oc- 
currence took place on a night when there 
was no moon until about 3 o'clock on the 
following morning and darkness had crept 
in by the time of the occurrence, which 
was about 8o'clock. The evidence to the 
effect that the deceased called out “Who 


-is that?” shows at least that he was at that 


time unable to recognize the man that he 
saw. To Maung Bra the deceased said 
that when he met Zaw Gyi Aung on the 
road he, said: ‘Whois that ?,” but got no 
reply but’ was cut by Zaw Gyi Aung once 
on the face. According to his statement 
to Maung Bra, when the deceased frst 
called out.‘“Who is that ?” his assailant was 
about six yards from him. §So0,if ke re- 
cognized his assailant he could have done 
so only when his assailant got closer to 
him. What militates against the idea that 
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the deceased had a good opportunity of re- 
cognizing his assailant is not only the fact 
that the night was dark but the further 
fact that according to the reasonable view 
tobe taken of the evidence in the case 
the scene ofthe attack must be held to 
be, as has been accepted by the learned 
Sessions Judge, under a mango tree which 
was south of Maung Htwa’s house. The 
foliage of this tree,in my opinion, would 
have deepened the darkness of the night 
at the particular spot. If the assault took 
place in the shade of the mango tree it 
is extremely difficult to get over the doubt 
thatthe identification was beyond all rea: 
sonable possibility of there having been 
a mistake in it. Therefore although on 
the facts and circumstances ofthe case it 
must be accepted that the denunciation by 
the deceased was the outccme of his honest 
belief yet itis not possible to hold that 
such belief was undoubtedly correct. The 
evidence of Maung Don does not add so 
much tothe weight of the case for the 
prosecution resting mainly onthe denun- 
ciation of the deceased as to enable me to 
say thatthe doubt as tothe correciness of 
the identification is substantially militated 
against by Maung Don’s evidence which 
refers toa iime at least 20 minutes before 
the assault. 

The defence was an alibi which no 
doubt is contradicted by Maung Don's 
evidence, but the weakness or falsity of 
an alibi isin my cpinion not a sufficient 
ground for holding that the case for the 
prosecution is thereby improved. In all 
those circumstances I am ofthe opinion 
that the appellant must be given the bene- 
fit of the doubt. The appeal is allowed, the 
conviction- and sentence passed on the ap- 
Pellant are seb aside and the appellant is 
acquitted so fur as this case isconcerned. 

Braund, J.—I agree. This is a case 
which is not without considerable difficulty. 
The case which the Crown sets up has in 
the main, I think, not developed quite upon 
the lires which were expected. The main 
point throughout this case made by the 
Crown has been that at the very earliest 
possible stage there was a positive and 
repeated identification and denunciation 
by the deceased, of his assailant. That was 
reinforced by two other pieces of evidence 
which my learned brother has mentioned. 
It was reinforced by the evidence of 
Maung Zaung who says that he saw and 
yecognized the assailant immediately after 
the crime and it was reinforced by the 
evidence of Maung Don who stated that 
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he had seen the appellant on the road in 
tLe near neighbourhood about the time of 
occarrence. Now, if that case had stood 
unaffected, if would have been a strong 
case indeed but unfortunately it has 
turned out that the evidence of Maung 
Zaung is scarcely reliable. I do not want 
to pat it higher than that. There has been 
given evidence as regards Maung Zaung 
that his eye-sight is defective. That has 
been deposed to by the doctor who exa- 
mined him. It may very well be that 
if that doctor had been examined in Court 
more efficiently, the doubt as to the effect 
of Maung Zaung’s evidence might have 
been removed. But as the evidence stands 
andin the face of the evidence of the 
doctor who examined him, it appears to 
me tobe unsafe to rely upon the evidence . 
of Maung Zaung. There is, moreover, a 
doubt as tothe spot upon which the affair 
occurred and that again in turn casts doubt 
upon the effectiveness of Maung Zaung's 
evidence. In all the circumstances, in my 
view, the learned Sessions Judge has rightly 
come tothe conclusion that little or mo 
reliance can be placed upon the evidence 
of Maung Zaung. a 


As regards Maung Don, ‘as my learned 
brother has pointed out his evidence 
merely is to the effect that some time before 
the occurrence took place, the appellant was 
seen upon the road bub again there is 
some doubt asto how long it was before 
the occurrence that he saw the appellant. 
In all those circumstances there remains 
only the identification. I agree in holding 
upon the evidence that the identification 
was an honest identification. I believe that 
the deceased man did think he saw and 
genuinely thought he recognized the ap- 
‘pellant as his assailant, but the doubt in 
such a case as this which affects my mind 
is whether itis quite possible to preclude 
on a dark night all reasonable possibility 
ofa mistake having been made by the de- 
ceased in his recognition of his assailant. 
Against that we have the evidence adduc- 
ed bythe appellantin his own defence. 
On its face itis not possible not having 
seen those witnesses to say that their 
story must necessarily be untrue. The 
story was that onthe night in question at 
or about the time when this tragedy oc- 
curred, the appellant was sitting in the 
house of one Tha Ban U with several 
friends and four of those friends have been 
found to have been prepared to say that 
it is true that the eppellant was with 
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them a! Some period which must approxi- 
mate to the time of this occurrence. 

I am aware that when a man is in 
serious difficulties it is not difficult in this 
country to obtain evidence of an alibi and 
it may be that in the face of strong prose- 
cution evidence it is not impcssible to 
reject an alibi of. that kind. But 
here there is not in my view a suffi- 
ciently strong prosecution case going as it 
does merely to an identification and den- 
unciation by the deceased to enable me to 
say with certainty that that alibi must 
_necessarily be a false alibi. In all the 
circumstances Iagree with my learned 
brother in holding that this appeal must 
be allowed, the appellant acquitted and the 
sentence of death not confirmed. 

N. Appeal allowed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 103 of 1936 
April 21, 1926 
Aaaa HAIDER, J. 
Musammat BHANI AND ANOTHER— 
DEFENDANTS —ÅPPELLANTS 
versus 
, UJAGAR SINGH AND oraERs— . 
PLAINTIFF3— RESPONDENTS 
Adverse possession—Mixed question of A 
fact—Tenant's possession, permissible and without 
payment of rent—Adverse possession, when acquired. 
The question of adverse possession, is a mixed 
question of law and fact and the Court has todraw 
its inference from the proved facts in the case, 
Satgur Prasad v. Raj Kishore Lal (1), relied on. 
Where on the one side there is an entry of the 
defendants as proprietors and on the other the fact 
that the plaintiff entered as tenant who has not 
paid any rent to the landlords, the possession 
of the tenant is permissive and, unless the tenant 
can prove that he had disclaimed the title-of his 
landlord openly and to his knowledge more than 
twelve years before the institation of the suit, he 
cannot claim adverse possession against his landlord. 
Mere non-payment of the rent by the tenant cannot 
be treated as adverse possession on the part of the 
tenant. Satgur Prasad v. Raj Kishore Lal (l), 
Jagdeo Narain Singh v Baldeo Singh (2), Prasanna 
Kumar Mookerjee v, Srikanta Rout (3) and Tatia v, 
Sadashiv (4), followed. : 
S. C.A. from the decree of the Senior 
Sub-Judge, Amritsar, dated November 30, 
1935. 


Mr. Ganesh Datta, for the Appellants. 

Mr. L. C. Mehra, for the Respondents. 
Judgment.—This is a defendants’ ap- 
peal which arises out of a suit for posses- 
‘sion of certain land measuring 7 kanals 
and 10 marlas, bearing khasra Nos. 321 and 
324. The present suit was instituted as a 
result of certain proceedings for cancella- 
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tion of a notice of ejectment served by the 
defendants cn the plaintiffs. The plaintiffs 
came into Court on the allegation that they 
had acquired proprietary title by adverse 
possession inasmuch as they had been’ 
in possession since 1911-12. The trial Court 
dismissed the plaintiffs’ suit; but on appeal, 
the Senior Subordinate Judge has set aside 
the order of the trial Court and decreed 
the plaintiffs’ claim, holding that they 
have acquired title by adverse possession. 
It appears (hat in the column of cultivation | 
in the settlement records of 1912-13 the 
present plaintiffs were shown as in posses- 
sion of the land. In the jamaband? papers 
of 1917-18 the name of Lal Singh, the pre- 
decessor of Sham Singh, the contesting 
defendant, appeared in the proprietary 
column. This entry appears to have been 
the result of certain partition proceedings 
and mutation No. 3. : 


The plaintiffs were shown as non-oc- 
cupancy tenants in equal shares. The 
entries do not show any payment of rent: 
on the part of the present plaintiffs. A simi- 
lar entry was repeated in the jamabandi 
of 1921-22 and also in the jamabandi of 
1925-26. In the jamabandi of 1929-30 in 
the column of cultivation one Kanhaya 
Singh was entered as a tenant cultivating 
through two of the plaintiffs, namely, Tilok 
Singh and Chuhar Singh, under the pro- 
prietors, namely, Sham Singh and Musam- 
mat Bhanj. ‘Under the provisions of s. 44, 
Punjab Land Kevenue Act, these entries 
shall be presumed to be true until the con- 
trary is proved. Thus the entries show 
that Sham Singh and his predecessor Lal 
Singh were the proprietors and the plaint- 
iffs were entered as their tenants. The 
lower Appellate Court has decreed the suit 
solely on the- ground that, inasmuch as the 
plaintiffs had not paid any rent, at any rate, 
between the years 1917-18 and June 3, 
1934, their possession, which must be taken 
to be adverse, has matured into proprietary 
title. 

In my judgment the question of adverse 
possession, as has been pointed out by their 
Lordships of the Privy Council in Satgur 
Prasad v. Raj Kishore Lal (1), is a mixed 
question of law and fact and the Court hag 
to draw its inference from the proved facts 
in the case. Now, acting on this principle, 
on the one side we have the entry of 
the defendants as proprietors and on the 
` (I) 42 A159 55 Ind. Cas. 486; AI R 1919 PC60: 
46 Í A197; 11 L W 384; (1920) MW N 3; 2kOWN 
394; 38 M L J259; 18A L J 235; 2 U PLUR(P C) 
55; 22 Bom, E R 451; 27 M L T20 (P O, > -9 
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other thé fact that the plaintifs are entered 
as tenanis who have not paid any zent to 
the landlords. Now the possession of a 
tenant is permissive, and unless the tenant 
can prove that hé had disclaimed the title 
of his landlord openly and to his knowledge 
more than twelve years before the institu- 
tion of the suit, he cannot claim adverse 
possession against hislandlord. Mere non- 
` payment of the rent by the tenant cannot 
be treated as adverse possession on the 
part of the tenant. Their Lordships of the 
Privy Councilin Jagdeo Narain Singh v. 
Baldeo Singh (2) had been pleased to ob- 
serve that 

“mere non-payment of rent or discontinuance of 


payment of rent has not, by „itself, been held in 
India to create adverse possession.” 


Their Lordships quoted with approval 
the observations of Mukerjee, J, in Pra- 
sanna Kumar Mookerjee v. Sri Kania Rout 
(3). In fact, as long ago as Tatia v. Sada- 
shiv (4), Sargent, CO. J., sitting in a Division 
Bench, held that mere non-payment of 
rent was nol sufficient to constitute ad» 
verse possession against the landlord. I 
am, therefore, satisfied on the established 
facts and the authorities quoted above that 
the decision of the lower Appellate Court 
is erroneous. I accordingly allow the ap- 
peal, set aside the decree of the lower 
Appellate Court and dismiss the plaintiff's 
suit with costs throughout. 

D. ` Appeal allowed. 

(2) A 1R 1922 PO 272; 71 Ind. Cas. 984; 49 I A 
$99; 2Pat. 38; 3 PL T 605; 36 C LJ 499; 32M LT 
4; (1923) M W N 351; 27 C W N 925 (P ©). 

(3) 400173; 16 Ind, Cas, 365; 17 C W N 187; 16 OL 


J 202. 
(4) T B 40. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1625 of 1935 
July 3, 1936 
R. C. Mrrrae, J. i 
MONINDRA LAL CHATTERJEE — 
DEFENDANT—ÅPPELLANT 
versus 
HARI PADA GHOSE AND OMIBRS-— 
PLAINTIFES—RESPONDENTS : 
Principal and agent—Joint and several principals 
Death of one—Suit by survivor against agent for 
rendition of accounts—Time, when begins ta run— 
Contract Act (IX of 1872), s.201—Limitation Act 
(IX of 1908), Sch. I, Art, 89. AN. 
Where there are two or more principals who are 
“ joint and several "and one of them dies, the agency 
terminetes only as Ę1egards the deceased -principal’s 
representatives. It continues as regards the sur- 
ving principal. Consequently, period of limitation 
for a suit against the agent for rendition of ac- 
counts dues not_begin to run irom the death of the 
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deceased principal, as against ths surviving prin- 
cipal, The surviving principal may file such suit 
within three years of the termination ofthe agency 
as against hiw. — 

[Gass-law discussed. i 

A. from the appellate decree of the 
District Judge, Birbhum, dated September 
10, 1935. 

Messrs. Bejoy Kumar Bhattacharjee and 
A marenira Mohan Bagchi, for the Appel- 
ant. 

Mr. Gopendra Nath Das, for the Respond- 
ent. 

Mr. Upendra Kumar Roy, for the T eputy 
Registrar. f 
Judgment. —This appeal is on behalf 
of the defendant. It is directed egainst 
the judgment and decree of the learned 
District Judge, Birbhum, which have affirm- 
ed the judgment und decree of the Munsif 
of Suri. The defendant has been held 
liable to render account. from 1313 to 1337 
E. S., and a Commissioner has been ap 
pointed to take accounts. Hari Pada Ghose, 
plaintiff No. 1, Guru Pada Ghose, the father 
of the minor plaintiff No. 2, and plaintiff 
No. 3, Gokul Mohini Dasi, wife of Rakhal 
Das Sarcar, (now dead), were the cwners of 
some zemindary and other properties. 
Hari Pada and Guru Pada were both minors 
hefore.1313; the latter who was the eldest 
of the two attained majority in 1313. At 
toe time when both of them were minors, 


‘Rakhal Das Sarcar was appointed’ their 
guardian by the District Judge. 


As such 
guardian he appointed the defendant-ap- 
pellant an agent of the minor's estate. His 
wife also appointed the same gentleman 
as ber agent. The duties of the defendant 
were to collect the rents and profits of all 
their properties, to put in Government re- ’ 
venues and rent due to the superior land- * 
lords and to pay the net profits to his prin- 
cipals, 

The plaint states that he submitted re- 
gular accounts to Rakhal Das Sarcar acting 
as guardian of the said minors and to him, 
as the husband of plaintiff No. 3, till 1313, 
when Guru Pada attained majority, but 
since then he has not submitted complete 
accounts for a single year. The -plaint 
further states that after Hari Pada and 
Guru Pada attained majority, he continued 
as iheir agent, and after Guru Pada's 
death in Magh 1335 (February 1929) ke 
continued asthe agent of Hari Pada and 
Guru Padas minor son till 1337 or the 
beginning of 1338 on the same terms. There 
is no further question that he continued 
a3 the agent of plaintiff No. 3 since his, 
appointment till the beginning of 1338. 


4937. T 
The plaintiffs have accordingly sued him 
for accounts for the period 1313 to 1337, 
as he refused to-render accounts in spite of 
repeated demands made since the com- 
mencement of the year 1338. The plaint 
was filed on April 17, 1934. The main 
defences now Maintained are that the suit 
is not maintainable and thatitis bad for 
misjoinder of parties and causes of action 
and that it is barred by limitation; at least 
the claim for accounts up to tlie death of 


Guru Pada, the father of plaintiff No. 2; is so 


barred. Both the Courts below have over- 
ruled these defences and have granted the 


plaintifs a decree for accounts from 1313 


to 1337. 

The points urged by Mr. Bhattacharjya 
are the following: (i) That the suit is bad 
for misjoinder of parties and causes of 
action; (ii) that the claim for accounts up 
tothe death of Rakhal Das Sarcar is not 
maintainable on the plaint as filed; (iii) 
that the defendant’s agency under Guru 
Pada and Hari Pada terminated on the 
death of Guru Pada, and the claim for:the 
period up to Guru Pada’s death is barred 
by limitation; and (iv) that the claim afier 
the death of Guru Pada is also barred by 


limitation as the suit has been instituted: 
beyond three years of the termination of the 


defendant’s agency under plaintiffs Nos, 1 
and 2. Regarding this last . mentioned 
point the learned Subordinate Judge found 
that the defendants’ services were dispens- 
ed with notin Pou’ 1337 as alleged by him, 
but in the beginning of the year 1338. He 
did not precisely tind on what date of 
Baisakh 1838 the defendant ceased to be 


the plaintiff's agent but assuming that his’ 


services ceased on: Baisakh 1. 1338, which 
corresponds to April 15, 1931, the suit 
would be in time if filed on April 15, 1934. 
It was filed on April 17, 1934, and Mr. 
Bhattacharjya contended that it was filed 
too late by two days, but as soon as it was 
pointed out that 15th and 16th April, 1934 
were Civil Court holidays, he did not 
pursie the point further and conceded 
that there was nothing in it. The fourth 
point therefore need not be considered 
further. f 

Regarding the first point there cannot be 
any doubt that two: suits- have been com- 
bined into one. The defendant was em- 


ployedas an agent by Gokul Mohini by 


a separate power of attorney. This agency 
has continued from béfore 1313 ‘till the 
beginning of 1338 without any break. The 


agency of'defendint No.1 under Guru Pada: 


and Heri Pada was a separate agency. 
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The properties which defendant No. 1 was 
to manage were,nodoubt the same, viz, 
the joint properties of Gokul Mohini and 
Guru Pada and Hari Pada, but the defend- 
ant was the agent of two sets of princi- 
pals appointed- at different times and by 
different acts. But having regard to the ` 
scope of the agency and the defence taken, | 
some questions of fact and law were bound 
to arise and have in fact arisen. The Court 
of first instance overruled this point on. 
this ground and the point was not further 
mooted by the defendant before the lower : 
Appellate Court where the defendant was 
the appellant. On the principle formulated 
in Ramendra Nath Roy v. Brojendra Nath . 
Dass (1) I overrule this point. 

The second point urged by Mr. Bhalta- 
charjya is based on the following facts: 
He says that the plaintiffs admit in their . 
plaint that they have received from the.‘ 
defendant complete account papers up to 


_acertain time. In their plaint they do not , 


say that the defendant was asked to exolain. 


‘those papers and, had refused. Under 


these circumstances Mr. Bhattacharjya 
says that the plaint is bad as it does not ` 
succinctly’ state the contents of those | 
account papers so received from the de- . 
fendant and does not indicate what items” 
appearing in them are under challenge by 
the plaintifs. This contention of Mr. 
Bhattacharjya is supported by the observa- 


‘tions made in Bharat Chandra Chakravarty .. 


v. Kiran Chandra Roy (2) at pp. 781-782" 
and is a sound one, butit does not affect the 
decree made. The decree for rendition of 
accounts is from 1313 to 1337. The ad-~ 
is that complete 
papers had been submitted up tothe time 


when Guru Pada and Hari Pada were both | _ 


minors, and so such papers have been sub- 
mitted by the defendant after Guru Pada 
had attained majority, which was in the 
year 1313. The principle formulated in 
Bharat Chandra Chukravarty v. Kiran 
Chandra Roy (2) does not accordingly help. 
oe eee in respect of the claim after 
13138. - 
The third point urged by Mr. Bhatta-” 
charjya raises a very important question. | 
He says that the defendant was appointed 
an agent of Guru Pada and Hari Pada by : 
their. guardian ` Rakhal Das Sarcar. He 


„continued to be the agent of the said persons ` 


(1) 450 111; 41 Ind. Cas; 944; -A IRING Cal . 
838; 21 O W N 794, 


A @) 52 O 768; 90 Ind. Oas, 914; A I R 1925 Oak 
089. | i 
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till February 1929 (Magh 1335) when Guru 
Pada died. On that event he says that the 
agency terminated and a suit for accounts 
for this period has io be brought within 
three years frem February 1929, under 
the second part of Art. 59, Limitation 
Act. He further says that the continuance 
of the employment of defendant by Hari 
Pada and Guru Pada’s son under tke same 
terms and ccnditions after February 1929 
is really in the cye of the law a new agency 
andin the suit as filed by the plaintifis 
can only get a decree for accounts from 
Magh 1335 (February 1929) till Chaitra 
1337. This argument cannot apply to 
Gokul Mohim's claim because the defend- 
ant was her agent under aseparate power 
of attorney and there has not been a ter- 
mination of that agency till the beginn- 
ing of 1338. The claim of Hari Pada and 
plaintiff No.2, Guru Pada’s son, has to be 
examined carefully. 

Where one man employs an agent, there 
cannot be any difficulty. Section 201, 
Oontract Act, which doesnot make an ex- 
ception in favour of a special contract, says 
that the agency is terminated by the death 
of either the principal or the agent. If the 
same person continues tobe employed on 
the same terms as before under the legal 
representative of {the deceased principal, 
in the eye of the law, a new agency’ is con- 
stituted, and for the purpose of limitation 
a suit for accounts for the old agency must 
be brought within three years of the termi- 
nation of the said agency, e.g., from the 
principal's death, assuming that there had 
been no previous demand and refusal to 
account: Madhusudan Sen v. Rakhal 
Chandra (3) at pp. 254-255*; Bir Bikram 
Jadab Chandra (4). This, I gather, is also 
the principle formulated by the Judicial 
Committee ofthe Privy Council in Nubin 
Chandra Barua v. Chandra Madhab Barua 
(5) where Lord Parmoor said that the 
legal representatives of Nanda Kumar 
Barua had a right to demand accounts 
from the agent appointed by Nanda Kumar 
fora period of three yearsfrom the death 
of Nanda Kumar under the last part of 
Art. 89, Limitation Act. 

Cases, however, where two or more per- 

(3) 430 248; 30 Ind, Cas, €97; A I R 1916 Cal. 680; 

19 CW N 1070; 22 C L J 552. 

(4) 400 W N 215, 160 Iud. Cas 388; A IR 1935 
Cal. 817: 620 L J 48i; 8 RO 433. 

(5) 41 O1; 36 Ind. Cas. 1; AIR1916 PO 148; 20 
M LT 430; 210 WN 97; 114 L J 1199: 18 Bom. 


L R 1022: 31ML J 807; 21 C LJ £09; (1916) 2 Mf 
W N 565; 5 L W 452 (P 0). 
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sons appoint an agent by the same act 
or instrument, and where only one cf such 
principals dies, present difficulties. Tnese 
Gases cannot be answered simply by the 
terms ofs. 201 Contract Act. The principle 
that the death of the principal terminates 
the agency as embod:ed in s. 201, Contract 
Act, is a principle taken from the English 
Law. In England, however, cases where 
the appointment of an agent had been 
made by a firm have presented difficulties 
when one member of the firm subsequently 
died. It hasbeen held that death of one 
of the partners does nct ipso facio termi- 
nate the agency, but the scope of the 
agency and the business for which the 
agent was employed are material factors: 
Tastar v. Shepperd (6) and Phillips V, 
Hull Alhambra Palace Co. (7). In In re 
Sital Prasad (8), a case which has been 
followed by the Madras High Court in, 
Ponnusami Pillai v. Chidambaram Chettiar 
(9), Mookherjee, J. examined the position 
in detail and laid down the law in these 
terms: — 


“We cannot consequently hold as an inflexible 


rale ofJaw that whenever two principals appoint 
an agent to take charge of some matter in which 
they are jointly interested, the death of one terminates 
the authority of the agent not merely as regards the 
dsceased, but also ag regards the remaining princi- 
pal. Wehave in each case to detemine the true 
intention of the partieg to the contract from the terms 
thereof and from the surrounding circumstances, — 

In that case, as also in Ponnusami Pillai 
v. Chidambaram Chettiar (9}, members of a 
joint Mitakshara family had appointed one 
of them as agent for a certain purpose. It 
was held that the death of one of the 
members whe had appointed their co-parce- 
per as agent, did not affect the agency 
at all, the agency continued not only 
under the surviving cc-parceners who 
had concurred in the appointment, but 
also under all the co-parceners including 
sons and descendants of the deceased co- 
pareener. This view that the agency cone 
tinued, soto say, under the joint family 
as before, may be due tothe special facts . 
of those cases and tothe peculiar position 
of 2 joint Mitakshara family. That fact 
may account for the continuance of the 
agency not only under the survivors, but 
also under the descendants of the deceased 

(6) (1858) 6 H& N 575; 50 L J Ex. 207;,4LT 19; 
° W ao 1KB 89; 0LIKB 26; 83 LT 431; 49 
W R223; 17T LR 40. 

(€) 210 W N 620; 41 Ind. Oas. 288; A IR 1917 


Cal. 436. 
®© 35 ML J 204; 44 ind Cas. 849; A I R 1918 


a 279; (1918) M W N 194; 23M LT 213;7 L WwW 
a 


19347 


Principal, but Ido riot see why in other 


cases the agency should not continue under 
the surviving principals only in the absence 
of any evidence that all the principals 
were as Mookerjee, J. points out, in In re 
Sital Prasad (8), and to use his convenient 
expression, “joint principals” and not “joint 
and several principals’ and “the power 
given to the agent is not joint and several.” 
It may terminate so far as the representa- 
tive of the deceased principal is concerned 
and to that extent only. This accords 
with the view taken in Madhusudan Sen 
v. Rakhal Chandra (3), a case which I 
have already noticed. The power of attor- 
ney which Rakhal Das Saresr as guardian 
of his wards executed in favour of the 
defendant has nob been produced. The 
defendant's statement that he never saw 
it and never knew ofits terms does not seem 
to me to be either convincing or truthful. If 
he wants to maintain the position that 
the death of Guru Pada terminated his 
agency under Hari Pada also, it was in- 
cumbent on him to prove from the terms 
of the power of attorney, either by produc- 
ing the power of attorney cr from second- 
ary evidence, that Quru Pada and Hari 
Pada were “joint principals” and not “joint 
and several principals’ in the words of 
Mookerjee, J. s. 109, Evidence Act, in my 
Ja ement, places the burden of proof on 

im. 

accordingly hold thaton the death of 
Guru Pada the defendant continued to be 
the agent under Hari Pada. The same 


agency continued and Hari Pada can by’ 


invoking Art. 82, Limitation At; get 
accounts from him from 1313 to 1337. 

On Guru Pada’s death, hewever, the old 
agency under himterminated and a new 
agency under Guru Pada’s son, namely, 
under plaintiff No. 2, sprang up. Plaintiff 
No. 2 was bound to sue for accounts of 
his father’s time within three years of his 
father's death which occurred in February 
1929. Ifhe had not bsen a minor at his 
father's death and atthe death of this suit 
his claim from 1313 to Magh 1335 (Febru- 
ary 1929} would hava been barred by time 
but his minority has saved his ciaim for this 
period. Ssction 6, Limitation Act, covers 
the case and there is no need for him to 
invoke s.7 at all. I accordingly overrule 
this point als» Tae result is, that this 
appeal is dismissed with costs. ~ 

Ne Appeal dismissed. 
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; ALLAHABAD HIGH COURT ` 
Execution Second Appeal No. 1421 of 1936 
September 7, 1936 
BENNET, J. 

Musammat IDIS AND OTHERS—J UDGMENT- 
DEBTORS —APPELLANTS 
versus 
LACHMI NARAIN AND ANOTHER — DECREE- 
_ HOLDERS—RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 151, 
0. XXI, rr. 91, 93—S. 151, when can be invoked— 
Auction-purchaser purchasing immovable property at 
Court sale—Third party obtaining decree for posses- 
sion of property—Auction-purchaser, is not entitled 
to refund of price paid—No guarantee like that under 
s. 55, Transfer of Property Act (IV of. 1882). 44 
Recourss should not bs had tothe generels, 151, Civil 
Procedure Code, fora remedy which does not come 
undr soms positive ruls of law. ‘Where a purchaser 
by a private sale has a'defect in his title he may sus 
for refund of pricaeither under a covenant of titla in 
his sale deed or under ths general provision in s. 55, 
Transfer of Properly Act, unless that general pro- 
vision is barred bya special contrect in the sale. 
deed. But where an avuction-purchas2r purchases 
immovable property at an auction sale by a Court 
there isno guaranteeby the Court corresponding to 
the guarantes under s. 55, Transfer of Prop2rty Act. 
The auction-purchaser must be aware ot the fact 
that he is purchasing property subject to the risk 
that it may be claimed subsequently by a third party. 
It iz only the right and title of the judgment-debtor 
which passes tə the auction-purchaser and the 
auction-purchaser takes: that right and title subjest 
to any claims which may subsequently b3 male by 
third parties, Bindeshart Pershad Tewari v. 
Badal singh (1), distinguished. 


Er. B. A. from the decision of the District 
Judge, Bulandshahar, dated August 9, 1936. 

My. Jamil Alam, for the Appellants. 

Mr. C. B. Agarwala, forthe Respondents, 


Judgment.—This is an Execution Se- 
cond, Appeal by Musammat Idia, an auction- 
purchaser, who claimed a refund of the 
money which she had paid at an auction 
The auction 
sale took place in October 1926, and it was 
confirmed in November 1926, and the ap- 
pellanis took possession in February 1927, 
Two years later in 1929 certain strangers, 
Basudeo Sahai and others, brought a suit 
for possession claiming a shate in the. house 
sold at the auction sale and obtained a 
decree for possession on May 18, 1929. The 
appellant claims a refund of the purchase 
money on this ground. The lower.Appel- 
late Court has held. that there is no rule 
of law under which sucha claim can be 
brought. Learned Ceunsel for thé appel- 
lant claimed that his client was entitled 
in equity to a refund ; but the only section 
to which he could refer was the general 
s. 151, -Civil-Procedure Code. Recourse. 
should not be hadto a general section. of - 
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that nature fora remedy which does not 
come under some positiverule of law. Where 
a purchaser by a private sale hasa defect 
in his title, he may sue either under a cove- 
nant of title in his sale deed or under the 
general provision ins. 55, Transfer of Pro- 
perty Act, unless that general provision is 
barred by aspecial contract in the sale deed. 
But where an auction-purchaser purchases an 
immovable property at an auction sale by 
a Court, there is no guarantee by the Court 
corresponding to the guarantee under s. 55, 
Transfer of Property Act. The auction- 
purchaser must þe- aware of the fact that 
he is purchasing property subject to the 
risk that it may be claimed subsequently 
by athird party. 

It is only the right and title of the judg- 
ment-debtor which passes to the auction- 
purchaser and the auction-purchaser takes 


that right and title subject to any claims-- 


which may subsequently be made by third 
parties. Before the lower Court some refer- 
ence was made to the Full Bench ruling in 
Bindeshari Pershad Tewari v. Badal Singh 
(1), but that was a case where the auction 
sale had been set aside, and of course where 
the auction sale is set aside the auction- 
purchaser is entitled to a refund. I find no 
merits in this appeal which is dismissed 
with costs. < 
Appeal dismissed. 


D. 
(1) 21-A L J 298; 74 Ind. Cas, 873; A -I R1923 AN. 
394; 45'A 369(F B) 
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_CALCUTTA HIGH COURT 
Miscellaneous Case No. 95 of 1936 
August 3, 1936 
CUNLIFFE AND HENDERSON, JJ. 

BABU LAL CHAUKHANI~—<Acctsep— 
— PETITIONER 

s versus 
EMPEROR—Opposits Party. | 

Criminal Procedure Code (Act V of 1898), ss. 498, 
561-A—Final decision of appeal—Application for 
leave to appeal to Privy Counzil—High Court cannot 
grant bail during intervening pertod—S. 561-A— 
Interpretation of. 

Between the time of an Appellate Court dealing 
finally with a criminal matter, and the time when a 
successful approach has been made to the Privy 
Council, the Uourt in matters of bail is functus officio. 
Tulsi Telini v. Emperor (3), followed, Emperor v. 
Ram Sarup (1) and Queen-Hmpress v. Subramania 
Ayyar (2), distinguished. 

Per Henderson, J.—It is cnly when leave to ap» 
peal has actually been granted that any question 
of granting bail, either directly or indirectly, 
arises, 

It would be incorrect to interpret s. 561-A, Ori- 
minal Procedure Code, as having any reference to 
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bail, a matter which is specifically provided for by 
the Code itself. 

Messrs. C. Noad and Satindra Nath 
Mukerji, for ihe Petitioner. 2 

Mr. W. W. K. Page, for the Crown. 

Cunliffe,J—-We now propose to give 
our reasons for rejecting the petition made 
to us last Mcnday on behalf of one Babulal 
Chaukhani. The petitioner, it appears, 
together witha number of other persons 
was put on his trial before a Magistrate 
for offences under the Electricity Act and 
also for conspiracy. A number of convic- 
ticas resulted, including the petitioner's. 
Then a visit was made to the Court of 
Appeal with the result that, so far as the 
petitioner was concerned, his conviction for 
conspiracy was set aside, but the Court 
preserved his conviction for theft under’ 
the Electricity Act. On that conviction 
he was sentenced to undergo one year’s 
rigorous imprisonment. | . 

As I understand it, the Court of Appeal 
dealt with the cases of his co-accused and 
I believe these perscna are now undergo- 
ing their punishment in jail. The peti- 
tioner approached us for the purpose of 
obtaining an extension ofthe time within 
which he would surrender to his bail be- 
foze the Chief Presidency Magistrate. He 
hed approached the Magistrate already who.’ 
allowed him the concession of not sur- 
rendering until, I think I am right im say- 
ing, the 29th of the last month but beyond 
that the Magistrate was not prepared to 
go. The reason that the petitioner asked 
us to exercise the discretion of the Court 
in his favour was that he had instructed ` 
his solicitors in England to place a petition 
before the Judicial Committee of the Privy ` 
Council with regard to an appeal before 
their Lordships. He mainly relied upon a 
ase decided comparatively recently by a’: 
Bench of the High Court of Allahabad. ` 
That was the decision of Sulaiman and 
Bennerji, JJ, in, Emperor v. Ram Sarup 
(1). Tne learned Judges there decided that 
they had inherent jurisdiction to stay the 
execution of their own order when the ends: 
of justice so required it and they could 
adinit to bail a person whose appeal had- 
been admitted by the Privy Council. The | 
judgments of the Gourt showed that they 
relied upon the provisions of a new section 
in the Criminal Procedure Code, s. 561-A, 
which deals with the preservation of the’ 
inherent power of the High Court to maké . 
orders which might prevent the abuse of 

Q) 49 A 247; AIR 1927 All, 97; 98 Ind. Cas, 
593; 27 Or. L d 1377; L R&A 20r; 25 ALI 9% 
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the process of the Court and soon. It is 
to be noted that the facts in that case 
were not analogous tothe facts before us 
now, because in the course of their judg- 
ment the learned Judges made this observa- 
tion : l 

` “Before surrendering and before any appeal. to 
their Lordships of the Privy Council was actually 
filed, the accused applied to this Court for bail on 
the ground that they have sent instructions to a 
Solicitor in England for lodging a petition for 
special leave.” : 

Then follow the important words: 

“The High Court naturally refused to entertain 
the application so long as the accused had not 
surrendered. After information had been received 
that they had surrendered, the Bench, i. e., the 
earlier Bench of the Allahabad High Court which 
dealt with the matter dismissed the application, but 
without prejudice to the right to bring another ap- 
plication in the event of special leave being granted 
by the Privy Council,” 

It was presumably on the second at- 
tempt of the petitioner there that the 
learned Judges considered the exercise of 
their inherent power. Reliance was also 
placed upon a short decision by a Bench 
ofthe Madras High Court in Queen-Empress 
v. Subramania Ayyar(2). That was a case, 
again, in which leave had already been 
granted by the Judicial Committee and the 
Madras High Court allowed bail in a sub- 
stantial form with two sureties in two sub- 
stantial amounts. Soit will be seen that 
the facts there were nol. analogous with 
the facts before us at the present time, 
There is, however, a decision of a Bench 
of this High Court which dealt with a peti- 


tion based on facts very similar to the’ 


petition before us now. That was the case 
‘in Tulsi Telini v. Emperor (3), decided by 
the late Chief Justice of this Court, Sir 
Lancelot Sanderson sitting with Richard- 
son, J. There, as I understand their judg- 
ment, the Court held that between the 
time of an Appellate Court dealing finally, 
as far as this Province is concerned, with 
a criminal matter, and the time when a 
-successful approach has been made to the 
Privy Council, the Court in matters of bail 
is functus officio. Reference was made to 
Subrahmania Ayyar's case (2). It was 
distinguished and in his judgment 
Richardson, J., said : 

“So far as the present, case is concerned, this 
Court is functus officio; it bas 
the case in any way; the case cannot again be brought 
before this Court for the purpose of leave being 
given to appeal.” - , 

Tt was also held that in the circum- 
stances such as this and in circumstances 

(2) 24 M 161; 2 Weir 657 


(3) 50 C 585; A IR 1924 Cal. 64; 72 Ind. Ces. 362; 
24 Cr, L J 362, ; 
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such as the Court was -considering there, 


it was no question of the powers under. 
cl. 41, Letters Patent being sueeessfully. 
invoked. To my. mind, the decision:of this. 
Court is binding on us. Nor do :I think. 
irreconcilable with either-of tha) 
Gases on which reliance was placed by.the 
petitioner. In‘both the Madras and Allah- 
abad cases, a further stage of a definite 
nature had tbeen reached in the proceed- 
ings by ‘the successful petitioner to the 
Privy Council to hear the petitioner's ap- 
peal, and ag I apprehend what might well 
have been decided in. this Court in the 
circumstances, that the further stage had 
been reached by the acceptance on the 
part of the Judicial Committee of the 
appeal, the powers of this Court in 
regard to bail would be revived and fresh 
seisin of the case with regard to the ques- 
tion of bail could be considered. After we 
had the benefit of Mr. Oarden Noad’s 
argument, we asked whether the Orown 
was represented and interested in this ques- 
tion of bajl; whereupon we were told by 
Mr. Page, that he represented the Crown 
and we proceeded to hear him shortly both 
on merits and onthe law. He argued with 
emphasis that there were not merits in the 
appeal and having regard tothe leading 
decision in Dillett’s case (4), the chance 
of a successful approach in such circom- 
stances tothe Privy Council was a very 
remote one. It may be ofinterest to say 
that shortly after we had given our decision 
in regard to the rejection of this applica- 
tion, the Registrar of this Court was in- 
formed formally that a suspension order 
had been issued by the Local Government 
in reference to this matter. .I believe it 
was a temporary suspension order lasting 
until such time asthe actual petition for 
an order of permanent protection pendente 
lite could be considered. 

It is sometimes said in certain quarters 
that this Court has become hostile to the ` 
directions and orders of the Local Govern- 
ment. I desire to say that nothing is fur- 
ther from the truth. This Court is always: 
anxious to co-operate with the Local 
Government, if it can do so according to the 
ordinary rules of law and procedure and 


‘bearing’ in mind its constitutional duty to 


protect the subject-when requiring its 
protection. It is, in my opinion, only when 
Government speaks with two voices that 
any trouble arises. I think, have already 
noted that the Counsel for the. Crown, a 


(4) (1888) 12 A O 459; 56 L T 615; 36 WR 81; 16 


Coz O 0 241, 


; 
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Counsel of great experience, publicly urged 
in this Court that there were no merits 
in this application whatever, and thet the 
petitioners chance cf a successful ap- 
proach to the Judicial Committee was very 
problematical. It is difficult to understand 
having regard to the factthat it is the 
same official of Government who instructed 
the learned Counsel for the Crown in this 
Court to argue in this way who shortly 
afterwards issued this executive protection 
order in favour of the petitioner. The two 
attitudes canazot be properly reconciled. 
It is obviously much in favour of a peti- 
tioning convicted criminal that he should 
have the benefit of.a protection order such 
as this to carry him right through until 
the time the Privy Council decided to 
admit this appeal. There is, of course, at- 
tached to such an order no unpleasant re- 
quirements, such as the signing of a hail 
bond or the calling upon sureties in sub- 
stantial amounts to be responsible for his 
necessary appearance in Court. I should 
imagine that such an order. also leaves 
open a much lerger door to the question 
which sometimes arises of tke personal 
evasion by a convicted criminal of the 
sentence imposed on. him. I only make 
these observations in what I regard as the 
public interest. 

Henderson, J.—In rejecting this appli- 
cation we indicated that we would give 
our reasons in writing later. The peti- 
tioner was convicted of certain offences 
by the learned Chief Presidency Magis- 
trate. He appealed to this Court. The 
appeal, which was heard by my Lord the 
Chief Justice and Costello, J., was only 
partially successful and he was eventually 
directed to surrender to his bail and serve 
out a certain term of imprisonment. The 
pelition before us was really under iwo 
heads. In the first place, we were asked 
to interfere in revision with en order of 
the Chief Presidency Magistrate refusing 
to extend the time for the petitioner to 
surrender, in order that he might be able 
. to apply for leave to appeal to the Judicial 
Committee cf the Privy Ccnnecil. It was 
conceded by Mr. Noad that there is no 
specific provision of the Code of Criminal 
Procedure which empowers a Magistrate to 
make such an order and we attach no 
importance tothe fact that similar orders 
appear to have been made in the past. It 
is clearly the duty of the Magistrate to see 
that the orders of this Court are carried 
out and “not to assist convicted persons 
jn the evasion of them. It is impossible 
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for us, sitting Lere in revision, to direct. 
the Magistrate to pass what would be a 
most improper order. Then in the second 
place we were asked to make an order for 
bail ourselves or to allow the petitioner an ` 
extension of time to surrender. Now the 
case in Tulsi Telini v. Emperor (3) is a 
direct authority of this Court for the pros, 
position that we have no jurisdiction to- 
giant bail in a case of this kind. I need. 
enly say that I1espectfully agree with that, 
decision. i 
“16 was, however, contended by Mr. Noad 
that the law has been altered by the: 
enactment of s. 561-A, Criminal Proce-. 
dure Code, and in support of his argument’ 
he relied on a decision of the High Court. 
of Allahabad, Emperor v. Ram Sarup (1). 
As the application for bail was rejected, the 
decision is not a direct authority. The 
Opinion of the learned Judges wes based 
not upon the precise terms of the prew 
fection, but on the inherent jurisdiction of 
the Court which that section purports to 
preserve. In my opinion, it would be in- 
carrect to interpret s. 56]-A, Criminal 
Procedure Code, as having any reference to 
bail, a matter which is specifically provided 
for by the Code itself. > 
Finally we were asked to extend the 
time for the petitioner to surrender under 
the power preserved tous bys. 561-A, Cri- 
minal Prceedare Code. As at present advised 
I should not be prepared to say that we 
have no jurisdiction to do so, inesmuch ag 
it is a matter oulside the specific provi- 
sions of the Code, but 1 am strongly of 
opinion that no case has been made out 
for our interference on the merits. Such 
a direction would clearly not give effect 
to any order passed under the Ccde; on 
the other hend it would merely stultify 
an order of this Court. Nor would it 
prevent the abuse cf the process of any 
Court. Tke only tcoint which remains is 
to cons’der whether it would secure the 
ends of justice. In wy cpinion it would 
not. It is cnly wLen leave to appeal has 
actualy been granted that any question of 
granting bail, either directly or indirectly, 
aris:s. It was for that very reason that 
ihe learned Judges of the Allahabad High 
Court rejected tke petition which had been 
made to them. : 
N. Application rejected, 


1937 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 527 of 1934 
August 27, 1936 : 
SULAIMAN, O. J. AND ALLSOP, J. |. 
HAR PRASAD AND ANoTaER—PLAINTIFFI—. 
APPELLANTS 
versus 
Lala BOOL CHAND—Derenvant— 
RESPONDENT 

Practice—Appeal—Party has right of appeal to 
High Court but not to any particular Bench of parti- 
cular constitution. : 

Under s, 103, Civil Procedure Code, a party has a 
right of appeal to the High Court from the decree 
passed in appeal by the Subordinate Jugde on the 
grounds mentioned therein, The right is to appeal 
to tha High Court and not to any particular Bench 
of this Court. Under s. 108 (1), Government of India 
Act, the Allahabad High Court has made its own rules 
providing for the exercise of its appellate jurisdic- 
tion by one or more Judges or by Division Courts 
constituted of two or more Judges. This rule is ex- 
clusively for regulating the procedure in the High 
Court as regards the constitution of Benches, . A party 
has novested rightin such a constitution. If by an 
amendment of the rules- the constitution of the 
Benches is altered, the appeal still lies to the High 
Court and the appellant cannot claim that the 
appeal must be haerd by a Bench as constituted 
before the rule was amended, _ 

S. C. A. from a decision of the Additional 
put Judes, Allahabad, dated October 9, 

3. 

Messrs. N, P. Asthana and M, L. Chaturvedi, 
for the Appellants. ; 

Mr. Panna Lal, for the Respondent. 

Order.—The question referred to this 
Bench is whether the appellant can claim 
as of right that this appeal should be heard 
by a Bench of two Judges of this Court. The 
valuation of the appeal is Rs. 1,200 and at 
the time when it was filed it was cogni- 
sable by two Judges under the rules made 
by this Court. Recently the pecuniary 
jurisdiction of a Single Judge has been 
raised up to Rs. 2,000 andthe appeal is 
now cognizable by a Single Judge. The 
learned Counsel for both the parties urge 
before us that there was a substantive 
right vested in tLe appellant to have the 
appeal heard bya Bench of two Judges 
only and not bya Single Judge. No 
doubt it is well established that the right 
of appeal is a substantive right and any 
tule taking away the right of appeal cannot 
have a retrospective effect so as to destroy 
that right. But under s. 100, Civil Procedure 
Code, the eppellant had a right of appeal to 
the High Court from the decree passed in 
appeal by the Subordinate Judge on the 
grounds mentioned therein. The right was to 
appeal to the High Court and not to any parti- 
cular Bench of this Court. Under s. 108 (1), 
Government of India Act, this High Court 
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has made is own rules providing for the 
exercise of its Appellate Jurisdiction by 
one ormore Judges or by Division Courts 
constituted of two or more Judges. This 


-rule is exclusively for regulating the pro- 


cedure inthis Court as regards the con- 
stitution of Benches. We are unable to 
hold thatthe appellant has any - vested 
right in such a constitution. If hy an 
amendment of the rules the constitution of 
the Benches is altered, the appeal still lies 
to the High Court and the appellant cannot 
claim that the appeal must be heard by a 
Bench as constituted before the rule was 
amended. We accordingly hold that the 
appeal was cognizable by a Single Judge 
of this Court. Let the case be returned to 
the Single Judge for disposal. i 
D. i i _ Order accordingly. 


MADRAS HIGH COURT 
Full Bench 
Civil Appeal No. 432 of 1929 
October 7, 1936. 
Venkatasussa Rao, Ofig. O. J., CoRnisy AN 
; VENKATARAMANA Rao, J. |, 
ADANA MOHANA NAIKO-—PLaIntire— 
APPELLANT 
versus 
KRUPASINDHU NAIKO (pzap) AND 
oTunrs—DsFENDANTS—RESPONDENTS 

Court Fees Act (VII of 1870),.8. 12, cls. 1 and 2—De- 
ficiency in court-fee in lower Court—Power of Ap- 
pellate Court to order such deficiency to be paid 
when lower Court has decided the question of the 
category to which suit belongs—‘Hvery question’ 
in cl. 1 of s. 12, Court Fees Act, meaning of. 

An Appellate Court has power to require a party 
to make good the deficiency in the court-fee payable 
by him in the lower Court even in cases in which 
the lower Court has expressly or impliedly decided 
the question of the category in which the suit cught 
to be placed fcr purposes of court-fees, but such deci- 
sion is in the opinion of the Appellate Court errone- 

S. ; 

“ie words ‘every question’ in cl. 1 of s. 12 of the 
Cout Fees Act are of a ccmprehensive nature and 
there is no reason for construing those words as 1es~ . 
tiicted to questions relating to amount of court-fee, 
Annamalai Chetty v. J. G. Closta (2), explained. 
Lakshmi Ammal v. Janamajayam Nambiyar (1) and 
Muhemmad Sadik v. Muhammad Jan (9), reterred 


to. 





Appeal against the decree of the Court 
of the Subordinate Judge of Berhampur ın ` 
O. 8. No. 35 of 1927. 
ORDER OF REFERENCE TOA 
FULL BENCH. 
Varadachariar, J.—In this case, a ques- 

tion as to the scope of cl. 2 of s. 12 of 
the Court Fees Act bas been raised, under 
the following circumstances. The plain 
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for purposes of jurisdiction at Rs. 6,000 


but he paid a court-fee of Rs. 100 only 


under Art. 17-Bof the Court Fees Act. An 
issue (No. 10) was raised as to whether 
the court-fee paid was correct: the lower 
Court, without any discussion held it was 
correct, 

As the suit was decided against the 


plaintiff, he filedan appeal here, valuing 


1 


the appeal at Rs. 6,000 but again paid a 
court-fee of Rs. 100 only. When the 
matter came before us, we held that court- 
fee should be paid on an ad valorem basis, 
under s. 7 (IV) (6) of the Court Fees Act 
and the appellant has accordingly paid in 
the amount required to make up the fee 
payable on the valuation of Rs. 6,000. With 
reference tothe additional fee payable on 
the same basis in the lower Court Mr. 
Jagannadha Doss has contended that the 
case does not fall under cl. (2) of the s. 12 
of the Court Fees Act and the plaintiff 
cannot now be called upon to pay the 
additional fee. 

The argument was based on certain 
decisions of this Court and of the other 
High’ Courts, relating to the provision as to 
finality in the concluding part of the first 
clause of s. 12. Asthe question raised is 


“one of ssme general importance, we gave 


notice to the Government Pleader and 
- have had the benefit of an argu- 
ment on behalf of the Government. 


Though we do not feel much doubt as to 
the true construction of cl. (2), we have 
preferred to refer the matter to a Full 
Bench, because our view may seem to 
restrict or qualify the language employed 
in the judgment of the Full Bench in 
oo Ammal v. Janamajayam Nambiyar 

1). 

‘Beginning with Annamalai Chetty v. 
J. G. Closta (2), this Court has consistently 
held that the concluding words of cl. (1) 
of s. 12 do not preclude an appeal bya 
party whenthe question raised relates not 
to ‘valuation’ in the narrow sense of ‘amount’ 
but to the ‘category’ in which a suit is 
to be placed for the purpose of determin- 
ing the court-fee. The view taken in 
Annamalai Chetti v. J.G. Closta (2), was 
affirmed by a Full Bench in Lakshmi 
Ammal v. Janamajayam Nambiyar (1). Mr. 
Jagannada Doss argues that the expression 
“the said question” in cl. (2) of s. 12 
must .be interpreted in the light of these 
decisions that an Appellate Court can act 


(DUMLI 183. 
(2) 4 M 20 
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under this clause only when there has been 
an error in the lower Court's determina- 
tion of the amvuunt at which the subject- 
matter ofthe suit should be valued and 
that where, as in the present case, the 
lower Court has erred in determining the 
‘category’ in which a suit is to be placed 
the Appellate Court cannot invoke this 
clause and require the party to pay the 
additional fee to make up the proper 
fee payable on the plaint in the lower 
Court. We are not prepared to accept this 
contention. 

The decisions above referred to do not 
proceed on the footing that the word 
‘Valuation’ will not comprise the question 
of category as well as the question of 
amount. Indeed, under the opening words 
of cl. (1), it isthe duty of the Court to 
decide both clauses of questions; the ques- 
tion of cetegory will fall to be decided 
on the construction of the plaint and the 
question of amount may have to be deter- 
mined after an investigation under ss. 9 
and 10 of the Act. But in pursuance of 
the principle that court-fee is primarily 
a question of revenue and not a matter 
in dispute between the parties, tke legis- 
lature thought it right to exclude aright 
of appeal in such matters and hence pro- 
vided that the decision of a Court under cl. (1) 
of s. 12 shall be final as between the 
parties. Difficulties arose in reconciling this 
provision with the provision in the Civil 
Procedure Cede giving a right of appeal 
against an order rejecting a plaint for 
non-payment of the proper court-fee. The 
High Gourts have sought to reconcile the 
two provisions by holding that the finality 
enacted by s. 12, cl. (1) of the Court Fees 
Act must, in view of the right of appeal 
given in the Code, be restricted to cases 
where the decision of the lower Court re- 
lates to the question of amount and not to 
the question of category. It is unnecessary 
for us to say anything as to the correctness 
or otherwise of this line of reasoning. But 
we think that the language employed in the 
decisions dealing with this question -must 
be understood with reference to the ques- 
tion then under consideration and not ex- 
tended to cover the interpretation of cl. (2) 
of s. 12 which has been enacted with a 
wholly different purpose in view, namely, 
the protection of the interests of the re- 
venue. h 

Even as a matter of construction, it seems 
to us that the expression ‘said question in 


cl. (2) refers! back to the expression ‘every 


question’ in the opening: part of the first 
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clause and if the opening words of the 
al. (1) will comprise both sets of questions, 
namely, amount as well as calegory, we see 
no reason why the same scope should not 
be given to cl. (2) as well. The last few 
words of cl. (1): are really parenthetical 
„and there is no reason why cl. (2) should 
be read as.a.proviso to the main provi- 
sion in.cl. (1). It is true that a fiscal 
enactment should be interpreted according 
to the natural meaning of the words em- 
“ ployed but there is no more justification 
for restricting their natural meaning than 
for widening it. If by reason of the 
collocation of the provisions there is any 
room for ambiguity, it seems to us legiti- 
mate to have due regard to the fact that 
dhe purpose of cl. (2) is to protect the 
interests of the revenue. 

In Shama Svondary v. Hurro Soondary (3) 
and in In re Lakshmi Ammal (4), the 
power of the Appellate Court to take action 


under s. -12, cl. (2) in circumstances like. 


those of the present case was recognised 
sbut the question was not raised or con- 
.sidered in its present form. The observa- 
tions of the Privy Council in Rachappa 
Subrao v. Shidappa Venkatarao (5) and 
the decision of this Court in Thekanna 
Kavandan v. Alagiri Kavandan, 25 Ind. 
Cas. 505 (6), no doubt affirm the differen- 
tiation between the interesis of the revenue 
and the rights cf the parties, but they do 
not throw much light on the present aspect 
of ihe question, nor are the. decisicns in 
Raj Rajeswari Jin v. Gati Krishna (7) and 
Baij Nath v. Dhani Ram (8), of much help 
in this connection. 

We may. add that it has been contend- 
ed on behalf of the Government that even 
if cl. (2) of 8.12 should be construed in 
the manner suggested on behalf of the 
appellant, the Appellate Court may insist 
on the payment of the deficient fee even 
in respect ofthe lower Court, either under 
8.280f the Court Fees Act or in the ex- 
-ereise of inherent power. We are not much 
impressed with this argument butas we are 
referring the question to a Full Bench, 
we have thought it right to refer. to the 

(3) 7 O 348; 4 Shome L R 147; 8 OL R528 


(4) 49 MT, J 608; 91 Ind. Cas. 729; (1925) M W N 226; 
AIR 1926 Mad .96. 


JU) 
(6) 25 Ind. Oas, 508. ; H 
NU 39 OL J 217;,82 Ind..Cas. 292; A I R 1924 Cal 
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argument. We rerer the following ques- 
tion ‘for the opinion .ofa Full Bench: 

“Has an Appellate Court power to require a party 
to make good the deficiency in the court-fee payable, 
by him in the lower Court in cases in which the 
lower ‘Court has expressly or impliedly decided the 
question ofthe category in which the suit ought to 
be placed for purposes of court-fee but such decision 
is in the opinion of the Appellate-Court erroneous ?” 


This appeal came on for hearing in 
pursuance of the aforesaid order of re- 
ference to a Full Bench. 
` Mr. S.A. Seshadri Ayyangar for Mr. B. 
Jagannadha Doss, for the Appellant. 

Mr. K. S. Chmapakesa Ayyangar, for the 
Government Pleader on behalf of the Gov- 
„ernment. ` 


Opinion. 

Venkatasubba Rao, Offg. C. J.— 
The question of law. referred to the 
Full Bench for determination is in- 
teresting and not covered by authority. 
When the appeal came to be heard by the 
referring Judges, it was found that the 
court-fee paid on the memorandum of 
appeal was deficient and an order was 
thereupon made directing that the proper 
„amount should be paid. So far the 
case presented no difficulty, but the ques- 
-tion arose whether the learned Judges 
could require tke appellant to pay the 
proper court-fee in the Court of first in- 
stance. The doubt that has arisen, which 
has led to this reference, maybe expressed 
as follows. Section 12 of the Court Fees 
Act runs thus: ; 

(i) Every question relating to valuation 
for the purpose of determining the amount 
of any fee chargeable under this chapter 
on a plaint or memorandum of appeal 
shall be decided by the Court in which 
such-plaint or memorandum as ihe case may 
be, is filed, and such decision shall be 
final as between the parties to the suit. 

(ii) But whenever any such suit comes 
before a Court of Appeal, Reference or Re- 
vision, if such Court considers that the 
said question has been wrongly decided 
to the detrimeat of the revenue, it shall 
require the party by whom such fee hag 
been paid to pay so much additional fed 
as would have been payable had the ques: 
tion been rightly decided, and the pro; 
visions of s. 10, para. 11, shall-apply. 

It seems to have been argued, that in 
what is termed ‘valuation’ two different 
-things are involved, first, the fundamental 
-question of category and secondly, the 
question of appraisement and, that it has 
been held in numerous decisions that-the 
finality contemplated in the first sub-section 
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attaches toa decision relating to appraise- 
ment us distinguished from category. The 
next step in the argument seems to be, 
that the word “the said question’ ia the 
second part must receive the same inter- 
pretation as the expression “every question 
relating to valuation” in the first part and 
if that be so, when the decision relates 
to category, it does not attrazt the opera- 
tion of the second part and the Appellate 
Court cannot therefore make an order 
directing the deficiency to be made good. 
This contention appears to us to involve 
a fallacy. The words “every question” are 
of a comprehensive nature and there seems 
to be no reason why they should be con- 
strued in the restrictive sense suggested; 
indeed, some at any rate of the decided 
cases show that the view that a decision 
relating to category is not final, is not 
pased upon any such limited construction. 
True, that in Annamalai Chetty v. J. G. 
Closta (2), the learned Judges placa upon 


the words the narrow meaning. They ob- 


serve : 

“Tn our judgment the terms of the 12th section 
ought not to receive a larger interpretation than 
they fairly admit of. They do not declare the déci- 
sion of the Court in which the plaint or appeal is 
filed finalon all questions which may arise respect- 
ing the court-fee but on every question relating to 
valuation for the purpose of determining the amount 
of the court-fee.” . 

Tt is difficult to see, as observed in 
Muhammad Sadik v. Muhammad Jan (9), 
how a Court could determine the amount 
without deciding the question as to the 
relief sought (i.c. the category to which a 
particular suit belongs) and how yet the 
relief sought isto be deemed as not com- 
prised in the question relating to the 
valuation (at p, 93*). On the other hand, 
in a later case on the point, namely, 
Lakshmi Ammal v. Janamajayam Nambiyar 
(1), the learned Judges proceeded 
upon the footing that the word “Valuation” 
comprises both the factors, i.e. the cate- 
gory as well as the computation of value. 
Having said so, they felt constrained to 
hold in view of certain provisions of the 
Civil Procedure Code, thatthe question of 
valuation should be viewed in two aspects 
for the purpose of deciding when a deci- 
sion as to valuation i3 final and when 
appealable. They ultimately decided that 
when the mistake made by the Judge re- 
lates tothe category, an appeal lies and 
not when it relates the computation. Whe- 
ther the 1877 Code, which was then under 


(9) 11 A 91; A W N 1888, 286. 
*Page of LL A—[d.] 
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consideration, warrants this conclusion, is 
a matter open to doubt, but it is not at 
Present within our province to express any 
final opinion on that point. The difficulty 
felt seems to have been, as to how to re- 
concile the provisions of the Cole relating 
to appealability with s. 2 of the Court Fees 
Act. Now let us examine the provisions of 
the present Civil Procedure Code. Order. 
VII, 1. 11, shows that the question of the 
deficient court-fee can be viewed not only 
in two (as assumed in Lakshmi Ammal ' 
Janamajayam Nambiyar (1) but in three 
aspecis. Clause (b) refers to the case where 
the relief claimed is undervalued. This 
comprises both the category and the com- 
putation. Under cl. (e) the mistake relates > 
neither tothe category not to appraisement; 
the valuation in both these aspects having 
been properly made, the plaint is never- 
theless written upon an insufficiently stamp- 
ed paper. Rule 11 provides that the plaint 
shall be rejected when the plaintiff being 
required to make good the deficiency fails 
to doso. The rejection of a plaint under 
8. 2 amounts to a decree and is appealable 
under s. 93. Were the matter is res in- 
tegra, it does not seem to us impossible to 
reconcile these provisions with s. 12 of the 
Court Fees Act, giving full effect to both 
the statutes. The present trend of deci- 
sions seems to be that where a plaint isre- 
jected under cl. (b) of O. VII, r. 11, the order 
rejecting the plaint is not appealable when 
the order is based ona question of valua- 
tion pure and simple; but if the order 
involves a decision of the category to 
which a suit belongs, the order is appeal- 
able. As we have said, this view is the 
result of the endeavour to reconcile the 
Code with the Court Fees Act, but is it 
really necessary to take such a view? One 
might suggest thatif the decision under 
s. 12 ofthe Court Fees Act leads tc a 
rejection of the plaint under the Code, then 
such arejection, amount as it does toa 
decree, ought, in all cases, to be appeal- 
able; but where the decision does not lead 
to rejection of the plaint, there is no 
reason why finality should not in every 
case attach to that decision. In this way 
as we have observed, both the statutes can 
be reconciled. Toexplain what we mean, 
let us take thisexample. Supposing the 
Court decides that the proper court-fee 
has been paid, that decision should be 
final as between the parties and it should 
not be open tothe defendant to question 
it. Again, let us suppose that the Court 
decides that the court-fee paid is deficient 
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and requires the plaintiff to make good the 
deficiency and he complies with that order; 
here no question of the rejection of the 
plaint can arise andthe decision as bel- 
ween the parties ought tobe final. .As we 
have said, however, this isnot a matter 
which directly arise under the present re- 
ference, but the discussion is relevant in 
this way. It shows that the view taken in 
the numerous cases as to appealability does 
not necessarily rest upon the restrictive 
construction suggested of the opening 
words of s. 12. We have already referred 
in this connection to Lakshmi Ammal v. 
Janamajayam Nambiyar (1). The only 
grocnd urged therefore disappearing, we 
can see no ground which would justify us 
in giving to the words “the said question” 
in the second part the limited meaning 
con-ended for. Though the question has 
been pointedly raised here for the first 
time, we may observe that our attention 
-has been drawn to numerous cases where 
it was assumed, without discussion, that 
the High Court acling under s. 12 (ti) has 
power to require the plaintiff to bring the 
additional fee payable in the lower Court 
evea where its decision was as to category 
as distinguished from.computation. 


Our answer tothe question is, therefore, 


in the affirmative. 
A. i Answered in afirmative. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 12 of 1933 
August 24, 1936 
SULAIMAN, O. J. AND BAIPAT, J. 
Musammat RAZINA KHATUN AND OTABRS 
— DEFENDANT3—A PPSLLANTS 
: VETSUS 
Musammat ABIDA KHATUN— RESPONDENT 

Transfer of Property Act (IV cf 1882), ss. 53, 120, 
55 (4) (b)—Transfer to wife in lieu of her dower 
debt in preference to other creditors—Wife aware 
of such preference—Transfer is not void or illegal 
~-Other creditors’ remedy—They having decree against 
husvand on basis of award before such ‘transfer— 
Analogy of ss. 55 (4) (b) and 120 cannot be invoked to 
hare a charge on property. 

Even if wife of a Muhammadan were aware that 
the transfer of the property to her in lieu of her 
prompt dower was tantamount to giving her pre- 
ferencs over the other creditors, the transaction 
itself would neitier ba illegal nor void ab initio. In 
a case of such fraudulent and 
shawn to one creditor over the others, the remedy 
of the aggrieved party, if there is not sufficient 
preperty left to meet their claims, is to approach 
the Insolvency Court within two years of the trans- 
fer and get tha debtor adjudicated an insolvent, in 
which case they would be placed on the same footing 
43 the preferred creditor and the transfer would be 
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avoided by the Insolvency Court. But where the 
aggrieved party fails to seek tha remedy provided 
by law and allows the period of two years to elapsa, 
it is not open to such party to avoid the transac- 
tion merely on ths ground that the effect of it was 
to give preference to one creditor over the others 
even though it be shown that this was a fact known 
to both the parties. Alusahar Sahu v. Lala Hakam 
Lal (1), Suba Bibi v. Balgobind Das (2) and Hamira 
Bibi v. Zubeda Bibi (4), relied on, Akram-un-nissa 
Bibi v. Mustafa-un-nissa Bibi (5), distinguished. 

The provisions of the Transfer of Property Act 
apply to private transfers and cannot apply to decrees 
based on an award. 

A Muhammadan transferred a large poxtion of his 
property without reserving any benefit for himself, 
to his wife in lieu of her dower debt. Other credi- 
tors who had claim against him on basis of an award 
which did nos contain any charge over the property, 
claimed a charge over the property transferred on 
the analogy of ss. 55 (4) (b) and 1¥0, Transfer of Pro- 
perty Act: 

Held, that the rights of the creditors merged in 
the award in the decree and that the contended 
analogy could not be invoked as the provisions of 
Transfer of Property Act apply to transfers inter 
vivos. Consequently no charge could be declared in 
the property. 


F.C. A. from the decision of the Sub- 
Judge, Moradabad, dated January 30, 1932, 


Mr. A.M. Khwaja, for the Appellants. 
Messrs. Muhammad Ismail and K. Masud 
Hasan, for the Respondent. 


Judgment.—This isa defendant's ap- 
peal arising out of a suit brought for a 
declaration that the properties in suit are 
owned and possessed by the plaintiff and 
cannot be attached and sold in execution of 
adecree obtained by tke principal defen- 
dants against the plaintiff's husband. Ac- 
cording to the plaintiff, a sum of Rs. 52,000 
was due to her as her dower from her 
hushand and in satisfaction of that claim 
the husband transferred the property in 
suit.to her on January 4, 1930, and got the 
sale deed registered, followed by mutation 
of names in her favour. Her case is that 
the defendants who have a money claim 
under an award, later incorported in a 
decree, have no right to attach these pro- 
perties. The defendanis in their written 
statement denied that’any dower was due to 
the plaintiff and pleaded that the sale deed 
relied on by her had been fraudulently and 
fictitiously executed without any considera- 
tion, with the intention dishonestly to evade 
payment of lhe defendant's decretal amount 
and thatthe plaintiff is not the owner in 
possession of the properties in suit. The 
issue framed as regards this plea was: 

“Does the sale deed relied on by the plaintiff repre- 
sent a genuine and valid transaction of sale for 
congideration, or was it executed fraudulently and 


without consideraticn to defeat the defendants 
decree-holders?” 
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There was another issus as to whether 
the claim was barred by ss. 52 and 53, 
Transfer of Property Act. The Court below 
‘thas found that the amount of the dower 
debt due to the plaintiff was in fact 
Rs. 52,000 and has accepted as proof of it 
an entry in adiary in the handwriting of 
the deceased husband of Musammai Razina 
Khatun, who was the own brother of the 
plaintiff's husband. The learned Counsel 
for the defendant is unable to contest this 
finding. The Court below has further found 
that the dower was in fact prompt and 
that the transaction of sale was a genuine 
one with the intention that the properties 
‘should pass from the husband to the wife, 
“and that the wife thereafter obtained actual 
possession of the properties. It has, there- 
fore, upheld the transaction as being a good 
transaction for value and made in good 
faith. In appeal the findings of the learned 
‘Subordinate Judge are challenged, except 
as to the amount of the dower debt. In 
abe first place, it is contended that no 
dower debt was payable because the plain- 
tiff Abida Khatun in her cross-examination 
admitted that she and her husband had 
‘been on good terms upto the period of eight 
or nine years und said : j 

“I demanded my dower debt as sson as our rela- 
tions became strained. I demanded the dower debt 
‘on the very next day about eight or nine years ago. 
Maulvi Azduddin (her husband) replied that he 
would pay off when the property would be divided. 
-I demanded the dower debt for the first time eight 
or nine years ago and thereafter I continued to 
make demands after a period of every two or three 
“months.” 


It is, therefore, contended that time be- 
gan to run against her some eight years 
before she was examined when she first 
made the demand. But under Art. 103, 
Limitation Act, time begins to run not from 
the date of the demand but from the da'e 
of the refusal. In the absence of any al- 
legation in the written statement, we are 
unable tointerpret the admission made by 
the plaintiff as meaning that her husband 
had refused the payment of the dower 
debt. Indeed her statement rather sug- 
gests thathe promised to pay it, though 
he wanted time until the property was 
divided. We are, therefore. unable to hold, 
on apy admission made by the plaintiff, 
-that her claim for dower had become 
‘barred by the time wher the sale deed was 
[made] in her favour. No doubt there are 
“some circumstances which are very suspi- 


‘cious. Apart from the relationship of hus- ` 


‘band and wife between the parties, the 
gale deed appears to have been executed 
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by the husband himself at Amroha and 
not in their residential village, and stamp 
papers had been purchased by him and it 
was he himself who presented the docu- 
ment for registration. He was, however, at 
that time accompanied by his son, who 
might be representing his own mother. 
There is also this fact in favour of the ap- 
pellants that shortly before the execution 
of the sale deed the present defendants 
had obtained an award in their favour 
under which Azduddin was liable to pay 
Rs. 5,962-9-0. 

As against this we have the fact which 
has been well established that the-amount’ 
ofthe dower debt was Rs. 52;000 and that 
that debt was due. We have also the fact 
that after the registration of the sale deed, 
mutation of names was duly etfected. The 
case of the defendants that the husband 
continued to live with his wife in the same 
house may well be accepted because unless 
tha feelings were really strained, he 
might continue to live in the same house 
with the permission of his wife even after 
a genuine transfer had been made in her 
favour. There is, however, no satisfactury 
evidence to show that the income of the 
estate was appropriated by the husband 
himself without tue consent of the wife or 
that the wife never obtained possession of 
the property sold to her. We must, there- 
fore accept the finding of the Court below 
that a transfer of property took place and 
that there was an intention in the minds 
of both the parties that the property 
should pass from the husband to the wife. 
At the same time, there seems to be every 
reason to believe that the intention of the 
husband was dishonest and he wanted to 
give preference to his wife over the defen- 
dants who had obtained the money decree 
againss him. He very probably intended 
+0 defeat and delay their claims and per- 
haps also to cheat them. The wife on the 
other hand, even though knowing that a 
decree for money had been obtained by 
the defendants, might well like to have her 
debt satisfied first as it was earlier in date 
and was much larger in amount. Even if 
she were aware that the transfer of the 
property to her was tantamount to giving 
her preference over the other creditors, the 
transaction itself would neither be illegal 
nor void ab initio. 

Their Lordships of the Privy Council in 
Musahar Sahu v. Lala Hakim Lal (1) laid 

(1) 43 © 521; 32 Ind. Cas..313; A I R1915 P C 115; 
4314104; 30M LJ116;3 LW 207; 200 W WN 393; 
l4 ALJ 198; (1918) 1 M W N 198; 19M L T 203; 23 0 
-L J 406; 18 Bom. L R 378 (P. 0). 
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down that where it was found that the trans- 
fer impeached was made for adequate con- 
sideration of genuine debts, and without 
reservation of any. benefit to the debtor, it 
followed that no ground for impeaching it 
lies nthe factthat the plaintiff who also 
was a creditor was a loser by payment 
being made to this preferred creditor, there 
beinz in the case no question of bankruptcy. 
Ina case of such fraudulent and undue pre- 
fererce shown to one creditor over the 
others, the remedy of the aggrieved party, 
if there is not sufficient property left to 
meet their claims, is to approach the In- 
solvency Court within two years of the 
transfer and get the dehtor adjudicated an 
insorvent, in which “case they would be 
placed on the same footing as the preferred 
cred tor and the transfer would be avoided 
by the Insolvency Court. But where the 
aggrieved party fails to seek the remedy 
provided by law and allows the period of 
two years to elapse, itis not open to such 
party to avoid the transaction merely on the 
ground that the effect of it was to give pre- - 
ference to one creditor over the others even 
though it be shown that this was a fact 
known to both the parties. 

The learned Counsel for the appellants’ 
has strongly contended before us that the 
provisions of s. 53, Transfer of Property Act, 
would be applicable, unless and until it is 
shown that the plaintiff was a transferee in . 
gooc faith and for consideration, and it’ is, 
thersfore, urged that if the plaintiff was 
aware of the defendant’s claim or was in 
a position to ascertain the true . facts and 
mace no inquiries and took no steps to 
find. out, then she-cannot be said to have 
acted in good faith. In view of the exposi- 
tion of the law as made by their Lordships 
of tae Privy Council, this contention cannot . 
be eccepted: Where there is no adequate 
consideration given and the transferee is’ 
aware of the claims ofother creditors, cer- 
tainly he cannot’ be said to be acting in good 
faith. But where full consideration is: 
given, then a mere knowledge of the fact 
that there may be claimants or other 
crecitors would not necessarily import bad 
faita onthe part of the transferee into the’. 
¢ransaction. 


Ir Suba Bibi v, Balgobind Das (2), where” 
a- husband had sold his property to his 
wife in satisfaction of her deferred dowér 
debt and subsequently a creditor obtained 
a money decree and in-execution attached 
the property so transferred, and when her. 

(BAS A W N 1886, 51, 4 


poe 
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petition was disallowed, she brought a suit 
for a declaration of her right, it was held 
that if there was in fact a subsisting debt 
due for dower from the husband to the wife 
and he transferred and she accepted the 
4. annas share in satisfaction of it, the 
transaction was a perfectly legitimate one 
and no Court had any power to disturb it. 
It was for the defendant, the judgment- 
creditor; to establish either that the deferred 
dower debt did not constitute such a present 
consideration as would support the sale, or 


that the transaction was merely colourable ` 


and aficlitious one, which was never in- 
tended to have operation or effect, either as 
a transfer of the property or an extinguish- 
ment of the dower debt; and that, despite 


what appeared in the sale-deed, the parties: 


remainéd in precisely the same position as 
before it was executed, the 4 annas still 
remaining the property of the vendor, and 
as such, Jiable to attachment. 
been made clear by their Lordships of the 
Piivy Council in V. E. d. R. M. Firm v. 
Maing Ba Kyin (8) that where the osten- 


sale-deed institutes a suit under O. XXI, 
r. 63, Civil Procedure Code, to establish his 


Tt has now: 


. sible-owner of a property under a registered ° 


right thereto, the burden of proof to show’ 


that the sale is a fraudulent one is on the 
creditor who has attached the property for 
somebody else’s debt. i 

It was laid down in the Full Bench case 
in Hamira Bibi v. Zubéda Bibi (4) that a 
wife’s dower is a debt like all other- liabilities 


of ihe husband and, whether prompt or - 


deferred, is a debt due from the husband to- 


the wife and that she is his creditor. The cage’. 


in Akram-un-nissa v. Bibi Mustafa-un-nissa 
Bibi (5) is clearly distinguishable. Tn that 
case under the arbitration award itself it 


was provided that the husband would have ` 


some benefit of the property transferred 
for there was an express condition laid 


down in the award that the husband should - 


have the right of residence in the dwelling 
house and that the wife should have no 


power {o transfer the property during the- 


lifetime of- her husband without his consent. 
It was in vi ew of these provisions as well as 
the other circumstances in the case that 


the Bench held: .- 


“In our view these provisions show that the husband 
was careful to protect his own interests in the proa 
periy and- that he never intended to surrender the 
beneficial ownership.” 

(3) 5 R 852; 105 Iud. Cas. 788; A IR 1927P O 237; 


40 W N 926; 53 M L J 388; 29 Bom. L R 1481; 320: 


W N 28; 46 C L J 349; 27 L W 447 (P. C.), 
(4) 7 A L J 1025; 7-Ind. Cas. 497; 33 A-182 (F. BJ), 
(5). 51 A-595; 116 Ind Cas, 445; A I-R-1929 AN, 
238; (1929) A L J 358, - 


A 
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The Court aécordingty held that the prop- 
erty had not in fact passed to the wife, 
but thit the hushand himself had remained 
in possession and enjoyment of the prop- 
erty and that therefore the transaction was 
really a colourable and fictitious one. It 
further found that the arbitrator was party 
to the fraud and collusion of the husband 
and the wife. Inthe present casé no be- 
nefit was reserved for the husband. No 
doubt the amount of the dower debt was 
large which is nothing unusual. We have 
found that it was in fact due. Therefore 
it was a case of an out and out sale, and in 
the absence of proof that the transaction 
was a wholly bogus and colourable one, 
we cannot allow it to be avoided on the mere 
ground that the intention was to give prefer- 
ence to the wife over the present defendant. 
The defendants seem to have lost their proper 
remedy, namely, of approaching the Insol- 
vency Court and getting the transfer avoid- 
ed on the ground of such fraudulent pre- 
ference. 

It is, therefore, not possible in this case 
to give any relief to the defendants. The 
amount of Rs. 5,952-9-0 which was award- 
ed to them consisted of two. parts, the bulk 
being an amount due to them on account 
of profits for previous years and asum of 
Rs. 1,495-6-0 due as compensation for the 
deficiency in the field property allotted to 
them. The arbitratcr, however, did not 
create any charge in their favour on ac- 
count of this amount of compensation, as he 
might well. have done, but simply gave 
them a money decree, The rights of the 
defendants therefore merged in the award 
in the decree. It is not now possible to 
invoke the analogy of the provisions of 
8. 120 read with s. 55, sub-s. (4) (b), Trans- 
fer of Property Act, and hold thatthe charge 
should be declared in favour of the defend- 
ants. The provisions of that Act apply to 
private transfers and cannot apply to de- 
crees based on an award which itself doss 
not contain any declaration that a charge 


has bəen created. A further difficulty in - 


the way of the defendants is that no prop- 
erty is specified, and it is not possible to 
ascertain what was the real property for 
which this compensation was awarded and 
it would not be easy te specify the prop- 
erty on which a charge exists. We are, 
therefore, unable to give any relief to the 
defendants. We, however, feel that the de- 
fendants have been cheated out of their 
money. The evidence shows that the plaint- 
iff obtained the sale-deed of almost the 
entire property owned by her -husband 
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leaving a few odds and ends which are not 
worth much. The husband himselfis now 
dead and the decree cannot be executed 
against him personally. In these circum- 
stances we think that the parties should 
bear their own costs of this appeal. The 
appeal is accordingly dismissed but without 
any order as to costs. 


D. Appeal dismissed, 


pap nee 


SIND JUDICIAL, COMMISSIONER'S 
COURT 


Criminal Reference No. 208 of 1936 
September 29, 1936 


Davis, J. C. 
ISMAIL ABDUL KARIM 
versus 
NURAL YAR MUHAMMAD— 

Criminal Procedure Code (Act V of 1898), ss. 177, 
gy ena kajak ang of Magistrates 
stated, 

When Magistrates verify complaints, they should 
inquire sofar as they can, asto the rcene of the 
offence so as to find cut as soon as possibie whether 
the complaint is or not within their jurisdiction and 
thus save their own time, and the time of the District 
Magistrate and the time of the High Court. 

Cr. Ref. made by the District Magistrate, 
Larkana. 

Mr. C. M. Lobo, for the Crown. 

Order.—This is a reference from the 
District Magistrate of Larkana, to transfer . 
to the Dadu District a simpls case of hurt on 
the ground that in the course of the trial it 
has been found that the place where the 
offence was committed was not in the taluka 
Warah in the Larkana District but in taluka 
Mehar in the Dadu District. The complaint 
seems to have been verified with great care 
by the Third Class Magistrate, and in that 
verification the complainant states that ne is 
a resident of Ganho Dero, taluka Warah. 
It is not clear from the record at what stage 
of the case it was discovered that the offence 
did not take place at taluka Warah but in 
taluka Mehar, and 1 would advise Magis- 
tratesin future, when they verify comp- 
laints, to inquire sə far as they can, as to 
the scene ofthe offence so asto find out as 
soon as possible whether the complaint is or 
is not within their jurisdiction and thus save 
their own time, and the time of tke 
District Magistrate and the time of this Court. 
I donot suggest that any blame in any way 
attaches in this case to the Third Class 
Magistrate. On the contrary, the verification 
of the complaint appears to have been 
carefully done. Nevertheless it now 
appears the Magistrate -has no jurisdiction. 
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I, therefore, transfer the case to the District 
Magistrate at Dadu with a direction that re 
sendsit to a Magistrate competent to try it. 

N. Order accordingly. 


eres 


LAHORE HIGH COURT : 

Miscellaneous First Civil Appeal No. 1459 

: of 1934 g 
| February 14, 1935 
. MONROE, J. 
KANSHI RAM-—PLAINTIFF—APPELLANT 
versus 
SAMPURAN SINGH—Derenpant 
— RESPONDENT 

Arbitration—Award—Held, there was no reason to 
refuse to file award deciding payment of amount 
due in instalments and fixing rate of interest. 

Held, there is no reason to refuse to file an award 
in which the arbitrator decided that the amount 
of a promissory note, due by the defendant should 
be paid by instalments and that the rate of interest 
should, pending payment, be 7 annas per cent. 

Mis. F. C.A. from the order of the Senior 
Sener Judge, Karnal, dated June 29, 

Mr. L. W. Puri, for the Appellant. 

Judgment.—The learned Senior Sub- 
ordinate Judge, Karnal, has refused to file 
an award, purporting to settle a dispute 
between the plaintiff and the defendant. 
The arbitrator decided that the amount of 
@ pramissory note, due by the defendant 
should be paid by instalments and that the 
rate of interest, should, pending payment, 
be 7 annas per cent. 
the award and an application was made 
to the learned Subordinate Judge for filing 
it. 

. The defendant is not represented—I have 
not been -able to discover from the learned 
Judge's judgment why this award is one 
that ought not to be filed. His view is, it 
appears, based on correspondence between 
the Registrar of this Court and the District 
Judge, Karnal. This correspondence is 
not before me and I cannot express an 
opinion onit, but I should hold, if it were 


presented to me, that I was not entitled to. 


look at it. - 

Being unable to find any reason for 
refusing to file the award, I allow this 
appeal and I order that the award be filed 
and I give judgment in accordance with 
the award. No costs. - 


N. Appeal allowed. 


Ìn re PÕSARI HANUMAŤJAPPA -(MADR,) 


The parties accepted ` 
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MADRAS HIGH COURT 
Criminal Ravision Case No. 318 of 1936 and 
Criminal Revision Petition No. 294 of 1936 
October 6, 1936 
Mookett AND Laxsumana Rao, JJ. 
In re PUJARI HANUMATHAPPA 


—AcoussD—PRTITIONER 

Criminal Procedure Code (Act V of 1898), s. 428— 
Prosecution having failed once should not be given 
opportunity to try case all over again. 

The object of s, 428, Criminal Procedure Ccde, is .- 
not for the purposes of enabling the prosecution to 
produce evidence which could easily have been pro- 
duced at the first trial. It is not to enable tha 
prosecution, having failed once, to have an oppor- 
tunity of trying the case all overagain, Jeremiah v. 
Vas (1) and V. M. Rath navelu Mudaliar v, Emperor 
(2), relied on. 


Cr. R. P. under ss. 435 and 439 of the Code 
of Criminal Procedure, 1898, praying the 
High Court to revise the order of the Court - 
of the Joint Magistrate, Hospet, dated March 
23, 1936, and made in O. A. No. 4 of 1936 
preferred against the order of the Court of 
the. Stationary Sub-Magistrate, Hospet, in 
C..C. No. 22 of 1936. f 

Mr. K. S. Jayarama Ayyar, for the Peti- 
tioner. f | 7 

Mr. A. Narasimha Ayyar, for tho Publie 
Prosecutor. 


Judgment.—The accused was charged 
before the Stationary Sub-Magistrate, 
Hospet, with an offence under ss. 55 (a) and 
58 of the Madras Abkari Act. He was 
convicted unders. 58. He appeals to the 
Joint Magistrate, Hospet, and on that appeal 
the following took place. The Joint Magis- 
trate found that it had not been proved 
that the arrack was illicit; that is shortly 
the effect of his finding. - Certain evidence 
was given with regard tothe arrack, but 
he said, and we think quite rightly, that 
that evidence did not establish that the 
arrack was illicit. Now, proof that the 
arrack is illicit is the essence of the offence 
under s. 59 of the Act. The Joint ‘ Magis- 
trate having arrived at that finding, said, 
“On the whole, Tam not of opinion that on 
the evidence there are sufficient grounds 
for acquitting the appellant’. We ara 
unable to understand that statement, be- 
cause if the offence had not been proved 
by reason of the failure of proof of its 
most essential factor, it is obvious that the 
appellant .was entitled to an acquittal. 
However, having said that, the learned 
Joint Magistrate proceeded to express the 
opinion that it was desirable that there 
should be a fresh enquiry into the case, 
He, therefore, set aside the finding and 
sentence of the lower Court-and remanded 
the case under s. 423 (b) (1), Oriminal Pro. 


624 


cedure Code for a fresh .enquiry. He 
presumably purported to act under s. 428. 
If:has been laid down by this High Court 
in several cases, of which the following 
are examples, Jeremiah v. Vas (1), and V. 
M. Rathnavelu Mudaliar v. Emperor (2), 
that the object of s. 428 is not for the 
purposes of enabling the prosecution to 
Produce evidence which could easily have 
been produced ab the first trial. It is not 


to enable the prosecution, having failed ` 


once, to have an opportunity of trying the 
case all over again. 

That is substantially what has been done 
here. Moreover, the Public Prosecutor is 
not even able to assure us that the neces- 
sary additional evidence is in existence. 
Under these circumstances the order for 
further enquiry is set aside and the peti- 
tioner is acquitted. His bail bond, if any, 
will be cancelled. 

N. . Order accordingly. 

(1) 86M 457; 12 Ind, Cas. 961; 10M L T 506; (1911) 
2M WN 5; 22MLJI 73,12 Cr. LJ 585. 

(2) (1930) M W N 47 Cr, 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1444 of 1983 
. September 10, 1936 P 
SULAIMAN, O. J. AND BENNET J. 
Musammat PARBATI—PLtaintIvr-- 
APPELLANT 
versus 
GAJRAJ SINGH—DEFENDANT—RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 1l—Ap- 
plicability—S. 11 does not apply where previous suit 
was collusive—Father of joint Hindu family acting 
in collusion with opposite party—Decree does not 
act as bar in subsequent suit against his son—Son 


who is member of joint Hindu family with his father | 


cannot claim through his father, within the meaning 
of s. 1l—Evidence Act (I of 1872), s. 44—Scope of— 
Collusion between parties to previous suit proved— 
Judgment cannot act as bar. 

It is always open toany paity to show that a 
judgment was obtained. by fraud or collusion or that 


there was want of jurisdiction, and in such cases, - 


s. 11, Civil Procedure Code, would not apply. 

No doubt that in the case of a joint Hindu family 
ib is impossible to allow each member of the family 
to litigate the same point over and over again and 
s. 11, Expl. (vi) applies, but such would not be the 
case in the suit where there is a finding in the sub- 
sequent suit that the previous suit was collusive, 
s. 11, Expl. (vi) would not apply. Lingangowda 


Dod Basangowda Patil v. Basangowda Bistangowda ` 


il (1), explained. 

pe cae aie is a memberof joint Hindu family along 
with his father cannot, as a member of the joint 
family, claim through his father or through his father 
as the munager of the joint family within the mean- 
ing of s. 11. i , , 

‘he meaning of s. 44, Evidence Act, ja that if col- 
lusion is proved then the judgment in that suit 
which is relevant under 5. 40, cannot act as a bar, 


T parpatt v. GaiRad stnega (ALL) 


‘ordinate Judge as f 
_suit Drigpal Singh sued fora declaration 
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S. C. A. from the decision of the District . 
Judge, Shahjahanpur, dated Ausust 19, - 
1933. 

Mr. L. M. Roy, for the Appellant. 

Mr. L. N. Gupta, for the Respondent. f 

Judgment.—This a second appeal by 
Musammat Parbati whose suit for eject--. ` 
ment and damages in thé Revenue Court. | 
has been dismissed by both the Courts- ` 
below, and her second appeal has been 
referred to a Bench of two Judges. The 
case is very simple. Musammat Parbati 
sued under s. 44, Agra Tenancy Act, for 
tke ejectment of her step-son Gajraj 
Singh, the sole defendant, from certain 
piots in a Village claiming that the. plaint- 
iff had been a proprietor and had been . 
in possession and that the defendant had . 
recently entered into possession of the | 
plots without her consent. The plaintiff 
is the second wife of Thakur Drigpal Singh’ 
and the defendant is the son. of Thakur , 
Drigpal Singh by his first wife.. There 
was a sale-deed by which property was `“ 
purchased in the name of the plaintiff, and © 
the argument for the defence ‘was’ that 
tkis purchase was made by,Drigpal Singh 
with funds of the joint family and that- 


. the name of the plaintiff was merely en- - 


tered farzi for her consolation. The ap- ` 
pellant relies on the judgment in a Suit : 
No. 43 of 1929 in the Court of the Sub- | 
res judicata. In that,: 


that he was the owner of the property in | 
suit. Musammat Parbati was defendant and “ 
she denied the titleof her husband. The 

suit was eventually dismissed, the judgment 

noting that Drigpal Singh did not pro- 

secuze the case and did not produce evi- - 
dence. Now the defendant Gajraj Singh . 
was nota party to that suit and- the Courts- > 
below have held that the judgment in that - 
suit was collusive between Drigpal Singh 

and his wife and that at the time that 

case was going on, Drigpal Singh was - 
standing his trial for murder and that his- 
wife came to an agreement with Drigpal 

Singh that if she abstained from giving. _ 
evidence against him on the charge of 

murder in the Criminal Courts, he- would: - 
allow this Suit No. 43 of 1929 to be dis- . 
missed. Learned Counsel claims for the - 
appellant that nevertheless the’ judgment , 
would be ves judicata under s. 11. In the 
first place it -is always open to any party 
to show that a ‘judgment was obtained by 
fraud or collusion or that there was want 
of jurisdiction and in such cases we are of 


‘opinion thats. 11 would not apply. 
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_ Further, for 8111 it is necessary that the 
issue shouid arise in a former suit between 


the same parties or between parties under 
whom they cr any of them claim. Now 


it is true that Musammat Parbati wes a 


party in the former suit, but the defend- 


ant Gajraj Singh was not. Learnéd Counsel . 


argues that because Drigpal Singh was a 
party, therefore Gajraj Singh must be 


bound by the decision in the former suit. 


It is true that if Gajraj Singh hed in- 
herited property from his father Drigpal 
Singh he might be said to have claimed 
through him. But the present case wes 
very different. That suit was brought in 
1929 and the present suit was brought in 
1952 and Gajraj Singh is not stated to be 
a minor. He was, therefore, clearly alive 
in 1929 and 
family along with his father. He cannot, 
therefore, as a member of a joint Hindu 
family, be said in any way to claim through 
his father or to derive title through his 
father or through his father as manager of 
a joint Hindu family. Accordingly we are 
of opinion that the wording of 8. 11, Civil 


Procedure Code, will not cover the present ` 


suit. In Lingangowda Dod Basanguwda 
Patil v. Basangowda ‘Bistangowda Patil (1) 
it was held no doubt that in the case ofa 
joint Hindu family it - was impossible to 
allow’ each member of the family to litigate 


the same point over and over again and ` 
But such would - 


s. 11, Expl. ` (vi) applies. 
not ke the case in the present suit where 
there is a finding of the Court below that 
there was collusion of the father. Tte 
pleading ofthe appellant is that the exist- 


ence ofthe decreas in Suit No. 43 of 1929; ° 
bars the present defence.: Such a judg- U 19 t 2 
“The first two weré conyitted in connection 


ment would be relevant under the pró- 
visions of the Evidence Act, s. 40. But 


s. 44 provides that any party to a suit or” 7 i 
.otker two were ` convicted in 


other proceeding may show that any judg- 
ment, order or.decree, which is: relevant 
under ss. 40, 41 or 42, and which has been 
proved by the adverse party, was delivered 
by a Court not competent to deliver, it 
or was obtained by . fraud. or. collusion. 
The meaning of this section is that if 
collusion is proved, then the judgmeit can- 
not actas a bzr, For these reasons’ we 
dismiss thissecond appeal by Musammat 
Parbati with costs. 

D Appeal dismissed. 

() A I R 1927 P C 58: LOL Ind. - Cas. 44; 51 B 450; 
54 I A 122; 52-M LJ 472; 25A L-J 319; 4 O W -N 
424; (1927) M W N 352; 31 O W N 570, 29 Bom. L 
R 818; 25 L 
AS ~  * 
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a member of a joint Hindu ` 


‘ledrnéd Assistant sSéssions Judge. 
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CALCUTTA HIGH COURT 
Criminal App2al No. 430 of 1336 
August 12, 1936 
CUNLIFFE AND HENDERSON, JJ. 
NAIMUDDIN BISWAS AND oriers— 

APPZLLANTS - 
: versus 
EMPEROR— Opposits Party 

Criminal Trial—Trial by Jury—NMisdire.tion— 
Jury told that they must be satisfied us to piuce of 
occurrence~ No mtsdirection—Dying  dccla -ation— 
Purt found false— Judge telling jury that they should 
consider value of declaration in view of misstate- 
ment—Held, no misdtrettion. _ i 

Where the Judge tells the jury, that. whatevér 
view they might take of the defence ve 0, tkéey 
could not convict the accused unless they were 
satisfied as tothe truth of the prosecution version as 
to the place of occurrence, there is no misdirection 
causing any prejudice tothe appellants in this as- 
pect of the case. 

The deceased made an exculpatory statement with 
regard to an assault said to have been committed by 


“him upcn one of the accused party. But there was 
„evidence to show this was false while the rest of 
_ the dying declaration was corroborated. 


In his 
charge the Judge said that the jury were to considér 
if in view of this single misstatement the entire 
version of the dying declaration should be disbeliev- 
ed or not: S 
Held, that no sensible jury would refus to accept 
the remainder of the dying declaration in the pre- 
sent cisecorroborated asit is by a mass of evidence 


` merely becauss the'deceased told a lie in his own 
. interest ani that no direction of this kind nor any 


provision of ths law of this character would, in fact, - 
ever prevent a jury from believing it, if they saw 
fit to dos. ; : ; 
Messrs. N. K. Basu and Binayak Nath 
Banerjee, forthe Appeilants. Pe 
Messrs. Khundkar and Bireswar Chats 
terjee, for tke Crown. f l 
‘Hendérson, J.—The fout appellants 
have beei conyicted of offences punish--, 
able undérs. 326, Indien Penal Code, and 
sentenced to various terms of imprisonment, - 


with an assault upon oné Kalachand which 
eventually resülted in his death. The 
connection 
with an assault upon two persons named 


- Meru and Palah. “Various points have been ` 


taken by Mr. Basu on behalf of the ap- 


` pellants, tivo of which deal With the general | 
_ aspect: of the” Gase and. the remainder of 


which relate to objections against specitc 
portions of thé chargs. delivered by , Abe 
‘he 
first point taken is that the learned Judge 
ought to havé proceedéd withthe case on | 
the footing that the ` previous trial had _ 
finally delivered certain matters. What 
happened’ was that the appellants and 
on their 
trial ‘not’only on the present charges, but 
on charges unders, 148 ands. 301-149, Ins 
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dian Penal Code. The result was that the 
four appellants were convicted under 
s. 326, but the jury brought in a verdict of 
not guilly against the other persons and 
on the other charges. The appellants then 
appealed tothe learned Sessions Judge 
who ordered a retrial. 

The contention of Mr. Basuis that pre- 
vious verdict really amounts to this : that 
the cccurrence took place in accordance 
with the defence theory and the only thing 
‘which the learned Judge ought to have put 
before the jury was that they should con- 
sider whether the appellants had exceeded 


the right of private defence. There is of' 


course no foundation for this argument. 
Allthat the previous trial amounts to is 
that the appellants have all been acquit- 
ted of rioting. For all we know to the 
contrary the jury may not'have been satis- 
fied-that there were as many as five per- 
sons in the altacking party. The learned 
Judge was clearly right in putting the case 
before the jury inthe way he did. Then 
it was said that the defence case with regard 


to the right of private defence was not pro- . 


perly put before the jury at all. We have 


` reached the ccnclusion that it was really put . 


in an unduly favourable light, because 
the learned Judge left it open to the jury 
to'find that the occurrence took place in 
accordance with the defence version al- 


ihough there is no evidence in support of `- 


that conclusion. Briefly the two versions 
were as follows : 
The complainant Irad Mandal held cer- 


tain. land under one Srimanta Kunduas a 


Bargadar. On the day of the occurrence he 
. and" Bome- relations’ and labourers were 
`- cléaring jungle from a portion of his land 
with & View to preparing it for sowing 
kalai seed. They were then attacked by 
the appellants and others headed by ithe 
Naib of the Pulia Raj and assaulted with 
a View to depriving the complainant of the 
possession ofthe land, The defence made 
a case that the occurrence did not take 
. place on. Irad’s land atal but ata place 
called Bangalpara where the accused party 
were attacked by the complainant’s party 
and a scuffletook place resulting in in- 
juries caused to persons on both sides. 
Now if this defence version be true, there 
must have been evidence available to es- 
tablish it. But tke defence did not ex- 
amine a single witness. Nothing was elicit- 
ed inthe crcess-examination of any of the 
prosecution witnesses to prove that the 
occurrence took place in Bangalpara. There 
was, therefore, no evidence at all which 
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would have justified the jury in accepting 
this view. Nor was there any evidence 
upon which any sort of claim to the right 
of private defence could be founded. The 
learned Judge should, therefore, have direct- 
ed the jury that there was no evidence at all 
to support any right of private defence. It 
is perfectly true that some of the evidence _ 
given by certain Police Officers might sup- 
port an inference that the occurrence did | 
not take place on lrad’s land. The learn- 
ed Judge was very careful to tell the juwy 
that, whatever view they might take ot the 
defence version they could not convict the 
accused unless they were satisfied as to. 
the truth of the prosecution versicn as to 
the place of occurrence. There was clearly 
no misdirection causing any prejudice to 
the appellants in this aspect of the case. 
A part of the evidence was a statement 
recorded by a Sub-Deputy Magistrate and 
made by the accused Naimuddin. Now 
this evidence has been attacked in two 
ways. In the first place it is said that the 
learned Judge did not make it sufficiently , 
clear tothe jury that this evidence was 
inconsistent wilh that of the _ eye- 
witnesses. Now there was another witness, , 
a doctor, who also deposed about a stale- 
ment made by the deceased. > far as this ` 
statement goes, the jury would have had 
to consider what view they would take of © 
this evidence with regard to the discre- 
pancies between it and ‘the rest of the . 
evidence. But when we turn to the dying | 
declaration recorded by the Sub-Deputy 
Magistrate, we find that there is absolutely 
nothing init which is inconsistent with . 
the rest of the case. Then it is said that | 
there was a very serious misdirection with , 
regard tothe use which the jury were at. 


_liberty ‘to make of this evidence. What 


the learned Judge said was this: — a 
“There ie, however, one misstatement in the said 
declaration thatthe deceased Kalachand who was 
stiuck dia nct strike anybody as it is: in evidence 
trom P. Ws. that Kali struck his, assailant with 
the fala with which he was struck after he was 
struck and you are to consider if in view of the said 
single misstatement the entire version | of the dying ` 
declaration should be disbelieved or not”. 


Mr. Basu’s contention is that the pro- 
per direction would be that if the jury 
were satisfied tuat the statement with 
regard to the alleged striking ot one of 
the assailants by the deceased was un- 
true, they were by law forbidden to ‘believe 
the rest of the dying declaration. ln sup- ` 
port of the argument reliance was placed 
upon a single sentence in a Juagment 
delivered by our learned brother Mukerji, 
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J. in Emperor v. Premananda Dutt (1). 
The passage is at p. 1003* and is in these 
terms : 


“Asregards a dying declaration to accept a portion 
and rejest the rest is entirely out of the question; 
there must be absolute guarantee of accuracy of the 
record and the truth of the entire statement before it 
can be azted upon”. 


In my opinion, the learned Judge did 
not intend to lay down any proposition of 
law at all. He was dealing with a refer- 
ence under s. 307, Criminal Procedure Code, 
and he had to form his own cpinion about 
the facts ofthe case. A part of the evidence 
upon which the prosecution relied was a 
dying declaration said tohave been made by 
the deceased anda later part of the judg- 
ment from which this extract has been made 
deals with the question whether the dying 
declaration was correctly recorded and 
whether in view of the surrounding circum- 
stances of the caseit was a reliable piece 
of evidence. Indeed, at the bottom of the 
page, already referred to, the learned Judge 
says this: 

“It becomes almost always a question of fact as to 
whether it should be relied upon or not.” 


In my cpinion that last sentence succinct- 
ly sets forth the true position. It seems to 
me thetitis absolutely impossible to say 


that tke tribunal responsible for coming’ 


tothe decision upon the facts is not allowed 
to take into consideration what is admitted- 
ly part of the evidence and which it 
actually believes to be true. We have not 
been shown any authority.soc this proposition. 
Of course any sensible tribunal after 


reaching the conclusion that a part of the- 


statement has been deliberately concocted, 


would decline to believe the rest of it with-- 


out corroboration and, no doubt, in such 
cases tie jury ought to be suitably caution- 
ed. Again if certain statements are untrue 
owing 70 failure of memory or lack of powers 
of observation andso on, it 
ridiculous to say that because a man made a 
mistaks withregard to one statement of 
fact the jury was debarred from accepting 
the ress. In the present case what happen- 
ed was this. The deceased made an excul- 
patory statement with regard toan assault 
said tc have been committed by him upon 
one of the accused party. Truthful wit- 
nesses sometimes leave the path of truth in 
order to make exculpatory statements about 
themselves and I do not think any sen- 
sible jury would refuse tu accept the re- 
mainder of the dying declaration in the 


(1) 520 987; AI R 1925 Cal. 876; 88 Ind. Cas. 
1000; 23 Cr. L J 1256; 29C W N 738; 420 L J 247. 
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present case corroborated as itis by a mass 
of evidence merely because the deceased . 
told a lie in his own interest. In our 
opinion, the learned Judge would have been 
guilty of misdirection if he had told the 
jury that, if they thought this exculpatory 
statement to be untrue they could not be- 
lieve the rest of the statement. I need 
hardly say that no direction of this kind nor 
any provision of the law of this character 
would, in fact, ever prevent a jury from be- 
lieving it, if they saw fit to de so. 

The other points taken on behalf of the 
appellants are of minor importance; for 
example, it was said that the learned Judge 
was wrong in directing the jury . with 
regard to the evidence of some Police 
officers. He was certainly entitled to give 
the jury his view ofthe matter and in ad- 
dition to that he supported his view with 
very cogent reasons. A complaint, how- 
ever, is made that his view is not support- 
ed by the record. The jury of: course 
took their own view of the matter. We ' 
have ourselves been taken through these 
depositions by Mr. Basu, and as recorded, 
they are so unsatisfactory that it is really 
very difficult to know what these Police ' 
Officers meant. Finally, it was contended 
that the learned Judge led the jury to’ 
suppcse that the first information report was : 
actually substantive evidence with regard 
to the occurrence. The learned Judge 
never says soin plain terms; nor after: 
perusing the whole of the charge do we 
think there is any legitimate reason to- 
suppose that he intended the jury to 
believe so. All the points taken on behalf 
of the appellants fail and the appeal is, 
accordingly, dismissed. The appellants 
must surrender to their bail and serve out 

imposed’ 
upon them. é ; 

Cunliffe, J.—I aim of the same opinion 
and agree to the order proposed by my’ 
learned brother. An interesting contention 
during the course of the argument before 
us was put forward by Mr.N.K. Basu. As 
I understood his proposition it amounted to 
this: that because there was a mistake or 
untrue statement to be found in a declar- 
ation which was admitted in evidence 
under s. 32, sub-s. (1), Evidence Act, that 
whole declaration ought to have been. with: 
drawn from the consideration of jury beé 
cause any inaccuracy or untruth in a declar- 
ation of that character vitiated the whole 
of the contents contained therein. As my 
learned brother has pointed out, the anthos 
rity for this proposition relied upon by the 


- it is 
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learned Advocate for the appellants is the 
case in Emperor v. Premanada Dutt (1). 
The argument resis upon a dictum of M. 
N. Mukerji, J., which is quite short snd 
runs as follows. It is at p. 1003* of the 
repori: h 
“In my opinion a dying declaration stands upon 
a widely different footing from the testimony of a 
Witness given in Court. In the cas2 of the latter 
s permissible and at times necessary under 
certain circumstances to acc2pt a part which is unim- 
pesicheble and reject that which is obviously untrue, 
though to found a criminal conviction on such appraise- 
ment of evidence is very often unsafe. As regards 
a dying declaration, to accept a portion and reject 


the rest is entirely out of the question; there must’ 


be absolute guarantee of the accuracy of the record 
and ths truth of the entire statement before it can be 
acted upon.” 


The learned Judge then went on to point 
out that the rule in India under the 
Evidence Act with regard to statements 
concerning death made by persons before 
their death intrials which are concerned 
with an investigation into the responsibility 
of the death is much wider than the rule 
with regard to dying declarations according 
to the principles of the English Law of 


Evidence. Sub-s. (1), 8. 32, Evidence Act,- 


does not, confine these statements to that 
class of statement which is made by a 
man who is apprehensive and is just about 
to die. Therefore, of course, the statements 


which are admitted according to the Indian . 


Law of Evidence lose a great dealof the 
sanctily which is supposed to invest the 
dying declaration according to the Eng- 
lish Law of Evidence, 

In this particular statement which is a 
very short one, there is nothing in the state- 
ment itself which indicates thatthe dead 
man thought that he was going to die. 
It seems to me therefore to be somewhat 
dangerous from the point. of view of the 
appraisement of the value of the evidence 
to put the statement which we are con- 
sidering here upon a different footing 
from any other piece of evidence not, as 
my learned brother pointed out, of very 
great value. In my opinion the true prin- 
ciple upon which this kind of evidence 
should be recorded ought to be firstly, 
does it strictly come within the provisions of 
8. 32, sub-s. (1)? If it does come within, 
those provisions from the point of view 
of admissibility, in my view the statement 
should be looked upon from the point of 
view of itsown value and nothing else. I 
see’ no reason to introduce an artificial 


rule such as is suggested by the learned ` 


Judge in the judgment to which I have 
“Wage of OEE aaa 
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referred. I think it is almost certain that 
declaraticns of this kind ought to be corro- 
borzted but this is about as far as we can go. 
There isa leading case which is often 
qucied in the English Law of Evidence, the 
case in R. v. Mitchell, (2), which is alluded 
‘to in Mukerji, J's judgment. In that 
case the learned Judge refused to admit a 
dying declaration for consideration because 
on examining it he found that instead of 
it being a straightforward account of what 
the dying man had said without any ad- 
ditions, ib turned out to be a series of ques- ` 
tions and answers and a good deal more 
question apparently than answer. In these 
circumstances the Judge said that he .would 
not allow such a document to go to the 

jury because he apprehended that inthe ` 
mental state which a dying man might be . 


‘supposed to bein, it was very dangerous 


for anyone in authority to put leading 

questions tohim and thereby possibly to 

direct his enfeebled mental powers to- 

wards uncertain questions in such a way 

that the authorities interested in the pro- - 
secution might possibly gain a benefit. 

We were told by the Jearned Deputy 
Legal Remembrancer that as far as the 
cass in Emperor v. Premanada Dutt (1), is : 
concerned, this dictum has already been . 
doubted by the Bombay High Court. T have 
had an opportunity of reading the judgment 
in the case to which he referred, namely, 
the case in Emperor v. Akbarali Karim- 
bhai (3), andI am fortified inthe view that 
I take that the value. of the evidence 
amounting to a dying declaration cannot be , 
whittled down in the manner in which. 
Mukerji, J. suggests by the judgment of 
the Chief Justice of the Bombay High, 
Court which ifI mayso, is characterised 
by an expression of good sense. and good 
law. For these reasons and for the reasons, 
given by my learned brother, I agree that 
this appeal must be dismissed. A 

N. : Appeal dismissed. 

(2) (1892) 17 Cox O O 503. 

(3) E8 B 31; AIR 1933 Bom. 479; (1933) Cr. Cas, 


15&3; 146 Ind. Cas. 548; 35 Cr. L J 109; 35 Hom. L: 
R 1021; 6 R B 157. 





BOMBAY HIGH COURT. . 
<- Civil Application No..544 of 1936 
4 July 10, 1936 | aad 
RANGNEKAR, AG. C. J: and Tyaasr, J. 
In the matter of an ADVOCATE | 
Legal practitioner —Ezxclusion from practice—=Re» 
instating of—Jurisdiction of Higħh-Court—Testg to 
decide if such Pleader should be re-instated, ` 
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The High Court has the power to re-instate a 
Pleader even though the Court, for professional 
scons, had struck him off. the roll." [p.-629, 
col, 2, 

The guiding principle in re-instating is to see 
“whether the senténce of exclusion has had the salu- 
tary effect of awakening in the delinquent a higher 
sense of honour and duty, and whether, during the 
period between his expulsion and the date of the 
‘application for re-instatement, the applicant's con- 
‘duct has been such asto satisfy the Court that he 
might be safely entrusted with the affairs of clients 
and re-aJmitted to an honourable profession without 
that profession suffering degradation. What the 
‘Court has to see is whether the applicant has, since 
the was expelled, honestly endeavoured to rehabili- 
tate his character so that if restored to the bar, he 
will be upright and honest in his dealings King 
v. Greenwood (1), In re Pyke (2) and In re Abirud- 
‘din Ahmad (3), relied on. 

Held, that the applicant had for an adequate 
‘period acted in such a mannér as will permit the 
Court to exercise its discretion of allowing him a 
‘chance of redeeming his character. 


Messrs. H. C: Coyajee, M. B. Dave and 
"W.B. Pradhan, for the Applicant. 

Mr. B. G, Rao, opposing the applicà- 
tion. 


PG IKA Ag. ©. J.—This is an ap- 
‘plication made’ to ‘us under . our, general 
power of supérintendence over Pleaders. The 
applicant is aB. A, Lis B. of the Bombay 
University and was enrolled as a High 
Court Pleader and was practising as such 
‘in this Court as well asin Courts subor- 
dinate to it from January 1917, under a 
sanad issued to him “by this Court. It ap- 
pears that in 1922 he succumbed to the 
lure of the Stock Exchange, and that appa- 
rently seems to be the “beginning of his 
difficulties. Ultimately in 1925 he fcund it 
mecessary to apply for being adjudged ‘an 
insolvent. Pending his application in the 
Insolvency Court he was permitted to prac- 
tice, but for some reason or other which is 
not clear that permission was. withdrawn. 
In May, 1934, he obtained his dischatge from 
the Insolvency Court on the condition of 
his submitting toa decree for Rs. 1,500 in 
favour of the Official Assignee. Pending 
his insolvency application he misappro- 
‘priated a sum of Ks.100 entrusted to him 
by one of his clients, in consequence of 
which he was prosecuted and convicted 
and sentenced to pay a fine of Rs. 100 and 


‘two nronths’ rigorous imprisonmént. On ap-- 


peal ihe conviction wasconfirmed, but the 
sentence of imprisonment was reduced fo 
the period of two days during which he 
had been in jail- In December 1929, ona 
petitim. presented by the ‘Government 
Pleader, the Court ordered him to be struck 
off the roll. He now applies that the sen- 
ence of expulsion should be set aside and 
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he should be re- -instated on the roll and re- 
admitted to the office of a Pleader. 
The. first question is whether this Court 


‘has jurisdiction to re-instate a Pleader after 


T enter- 
It is clear 


he has been struck of the rell. 
tain no doubt .on that question. 


‘from tHe ‘authorilies that the Court. has and 


must have the power to te-instate a Pleader 
even though the Court, fór professional 
misconduct, had struck him off the roll. I. 
need only tefer to King v. Greenwood (1), 
in which it was held .that the striking off 
the roll was not to be understood as a 
perpetual disability, but was sometimes . 
only méant as a punishment, and might 
be considered in the light of a suspension 
only, if the Court, saw good cause. -In 
In re Pyke (9), Goekbura; C.J. obsérved 
that ‘both on principle and precedents sen- 
tences of exclusion from either branch 
of the profession need not neceasarily be 
exélusion for ever. Then thé only question 
is what, are thè principles which should 
guide this Court in considering whether a 
person in the position of ths applicant 


‘should be re-instated and re-admitted to 
‘the office which he onceheld. The autho- 
‘rities to which we have been reférred show 


that the test is whether the sentence of 


‘exclusion has had the. salutary effect of 


awakening in the delinquent a higher sense 
of honour and duty, and whether. during 
the period between his expulsion and the 
date of the application for re-instatement, 
the applicant’s conduct has been such as 
to salisfy the Court that he might be 


safely entrusted with the affairs of ‘clients 


and re-admitted to an honourable profes- 
sion without that profession suffering deg- 
radation: per Cockburn, C. J. in ‘Tn re 
Pyk2 (2). What the Court has to see is 
since he .was 
expelled, honestly endeavoured .to rehabi- 
litate his character so that, if restored to 
he will be upright and honest in 
his dealings. 

It remains, therefore, to be considered 
whether the applicant has put before us 
sufficient évidence to satisfy our cons- 
cience that he has fulfilled that test to 
which ‘I have referred. On thet point we 
éntertain no doubt. The evidence which 
has not been impugned by the Government 
Pleader, who after stating some facts, left 
the matter entirely to us, clearly furnish- 


‘es cogent proof that the applicant has not 


only “sufficiently atoned for the offence 
which he had committed, but that his con- 


(1) (1760) 1 W BI, 222. 
__ @ 0815) 1 N PO 330. 
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duct during this pericd, during which he 
was prevented from carrying on his ordi- 
Lary profession, hes been such asto inspire 
confidence in this C-urt that should he be 
Ye-admitted,. the profession as a whole will 
not be degraded. This evidence consists 
‘of three affidavits made by persons in 
whose employment he was from time to time 
‘when the sentence was inflicted on him. 
These affidavits show not only that he 
discharged the duties which he had under- 
taken to the satisfaction of his employers, 

who seem to be-respectable men, and that 
“hè attended to their legal affairs to their 
satisfaction, but that although he was en- 
trusted with large sums of moneys he 
scrupulously accounted for the same to their 
satisfaction. Then there is further evi- 
dence as regards the character and con- 
‘duct of the applicant which, in my opinion, 
is entitled to much greater weight, and this 
consists of a statement signed Ly numerous 
“members of the bar, with whom he must 
come in contact if his application is ac- 
cepted. Among the signatories there are 
ome who are the leaders of the bar to 
-which the applicant belonged, and some 
of wkom have also held responsible judi- 
cial offices under Government. According 
to ‘these gentlemen “the applicant has done 
‘his utmest to make amends for bis previous 
misconduct end conducted himself honour- 
ably during the period of six years.” Then 
‘they say that if this Court in the exercise 
of its powers of general superintendence is 
pleased to re-admit him to the roll of 
'Pieaders, they are satisfied that he would 
justify the clemency shown to him and act 
with integrity and honour. Then there is 
an 8sffidavit of the very client whose money 
‘the applicant had embezzled, and it shows 
that the amount which as I have stated 
was Rs. 100 has been made good to him 
and he has now no complaint against him. 
When the sentence of expulsion was pass- 
ed, the Chief Justice in his judgment 
‘observed as follows : 


“His Counsel is naturally unable to challenge the 
conviction which has been affirmed by this Court, 
‘Bat he has pleaded that his client ought to be treat- 
ed with leniency having regard to the apology that 
he makes, and his promises for future good con- 
duct, and to the fact that he is a Pleader of some 
11 years’ standing with originally a creditable and 


even a brilliant academic record.” 

These remarks as regards the antece- 
dents of the applicant seem to be borne out 
by the materials before us. In these cir- 
cumstances, I think. we should accept the 
application, set aside the sentence passed 
upon him and order that he should be re- 
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admitted to the roll of Pleaders. The ap- 
plicant will have to pay the costs of the 
Government Pleader. 

‘Tyabji, J—I agree. The cases have been 
collected in In re Abiruddin Ahmed (8) and 
the principle derived is that the Court 
will grant a petition by a practitioner who 
has been struck off the roll, and re-admit 
him, on being satisfied that the sentence 
of expulsion has had the salutery effect of 
awakening in the petitioner a higher sense 
of honour and duty than he evinced when 
disciplinary action became necessary ; and 
that in the interval his conduct has been 
such that notwithstanding his prior delin- 
quency he might be safely entrusted with 
the affairs of clients and received once 
again as a member of an ‘honourable pro- 
fession without detriment to the profession 
or the disparagement of the colleagues 
with whom he must work and without im- 
pairing the dignity of the Courts. Toen- 
sure adequate atonement and amelioration 
the Courts require sufficient time to elapse 
before re-admission. In the earliest case 
referred toin Inre Abiruddin Ahmed (3), 


the comparatively short period of two years 


was deemed sufficient ; in two cases three 
years; butin the majority of cases the 
lapse of five, seven and ten, and even 12 
years was insis’ed upon. The period must 
naturally depend upon the nature of the 
offence and the evidence regarding the peti- 
tioner’s conduct and activities after his 
name was struck off the roll. The petition- 
er before us has reimbursed and other- 
wise made reparation to the client who 
suffered loss by the petitioner's misconduct. 
The injured party has made an affidavit 
evidencing that he is entirely propitiated 
by the amends he has received. The peti- 
tioner hasin the meantime stood the test 
of working in capacities where considera- 
ble trust had to be reposed in him and in 
which susceptibility to temptation would 
ba put to the proof. He also acted with 
honour in theexacting and elevating pro- 
The materials before 
us are sufficient to show that tle peti- 
tioner has for an adequate period acted in 
such a manner as will permit the Court to 
exercise its discretion of allowing him a 
cance of redeeming his character. I, 
therefore, agree in the order proposed. 

N. A Application accepted. 

(3) 38 C 309; 8 Ind. Cas, 108; 12 Cr. L J 22;15 0 
W N 357. 
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- ALLAHABAD HIGH COURT 
Civil Revision Application No. 232 of 1934 
September 18, 1936 : 
COLLISTER AND BAJPAT, JJ. 
Sheikh FARID BAKHSH — Derenpant— 
APPLIGANT . 
_ versus 
HARGULAL SINGH—Piawwtire— 
__ Ovrosits Party 
Principal-and agent—Rights and duties of agent 
—Remuneration—When becomes due—Commission to 
- be paid in performaace of definite undertaking—~ 
Agent substantially doing it—Transaction subse- 
quently falling through not due to any act or omis- 
ston on part of agent—Agent still is entitledto his 
commission. : 
Where the remuneration of an agent is payable 


upon the performance by him of a definite under- - 


taking, heis entitled to be paid that remuneration 
as soon as he has substantially done all that ‘he 
undertook to do, even if the transaction in respect 
of which the remuneration is claimed falls through 
provided that it does not fall through in conse- 
quence of any act or default of the agent. 

Where the remuneration of the agent was for the 
definite undertaking given by him that he would 
bring about a purchaser willing to purchase the 
property ofthe defendant, the mere fact that the 
transaction fell through, it is of no consequence 
even if it fell through on account of the default of 
the purchaser, would not disentitle the agent from 
claiming the remuneration, when it is clear that 
the contract did not fall through in consequence of 
any act or default of the agents. 


C R. App. against an order of the Small 
Cause Court Judge, Meerut, dated December 
13, 1933. : 

Mr. S. M. Husain, for the Applicant. 

Mr. S. N. Gupta, for the Opposite Party. 


Order.—This is an application in revi- 
sion by the defendant against whom a suit 
for the recovery of Rs. 179-8-0 has been 
decreed by the Small Cause Court Judge 
of Meerut. The suit was by one Hargulal 
Singh for the recovery of commission. It 
was alleged in the plaint that in the month 
of June 1932, the defendant’ had engaged 
the plaintiff as his agent and has request- 
ed the plaintiff that he should find out ‘a 
purchaser for the defendant's shop and 
settle the sale thereof. The plaintiff then 
went on to say that he arranged for the sale 
of the defendant's shop with Shanti Sarup 
and others, and on July 15, 1932, earnest 
money was paid by Shanti Sarup to the 
defendant. In support of his contention the 
plaintiff filed a letter said to have been sent 
by Farid Bakhsh to the plaintiff on July 
14, 1932. In the Court below it was alleg- 
ed on behalf of the defendant that the let- 
ter wasa forgery. The learned Judge of 
the Court below has come to the conclusion 
that the letter was a genuine Jetter and 
was signed by the defendant for himself 
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and as mukhtar-i-am of hissister.- It is not 
open to the applicant before us to contest 
‘this finding of fact. lt is, however, argued 
that on the pleadings of the parties the first 
question for determination was whether 
the purchaser selected by the plaintiff 
failed to perform his contract, and there 
being nosuch finding, the suit could not 
be decreed. It is true that there is no such 
finding by the Court below, but we are of 
the opinion that it is not necessary that 
there should be sucha finding. The plain- 
tiff asserted thatthe contract between him 
and the defendant was that. if the plaintiff 
brought a purchaser willing to purchase 
the property and ifthe negotiations for the 
sale were completed with that purchaser, 
then the commission became due. ‘Learned 
Counsel for the applicant has drawn our 


- attention tothe statement of the plaintiff 


as recorded by the Small: Oause Court 
Judge where the plaintiff is recorded as 
having said that he was engaged as an 
agent for the sale of the house.. A Judge 
of Small Causes is not required to record 
the evidence in extenso, but he takes short 
notes. The statement contained in the 
plaint is quite clear, and it says that all 
that the plaintiff was required to do was to 


“bring a purchaser willing to purchase the 


property on the terms agreed upon between 
the parties. 

The letter sent by Farid Bakhsh also 
makes it clear that he assured the plaintiff 
that a commission of 3 per cent. would be 
paid for getting the transaction settled. 
Where the remuneration of an agent ;is 
payable upon the performance by him of a 
definite undertaking, he is entitled to be 
paid that remuneration’ as soon ashe has 
substantially done all that he undertook to 
do even ifthe transaction in respect of 
which the remuneration is claimed falls 
through provided that it does not fall 
through in consequence of any act or default 
of the agent: see Bowstead on Agency, 
Edn. 6, p. 201. In the present case the re- 
muneration of the agent was for the definite 
undertaking given by him that he would 
bring about a purchaser willing to purchase 
the property of the defendant, and the 
mere fact that the transaction fell through 
—itisof no consequence even if it fell 
through on account of the default ‘of the 
purchaser—would not disentitle the agent 
from claiming the remuneration because it 
is clear that the contract did not fall 
through in consequence of any act or de- 
fault of the plaintiff. For the reasons 
given above, we are of the opinion that 
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there is no forecin this application, and 
we dismiss it with costs. 
p Application dismissed. 


E 


_ BONBAY HIGH COURT 
Criminal Revision No. 141 of 1936 
aon July 23, 1936 | 
BROOMFIELD AND Wassoopew, JJ. 
_ KESHAVLAL HARILAL—Accusrp— 
APPLIOANT 
ae wersus 
EMPEROR-—Oppcaire Party 

Criminal Prozedure Code (ActV of ' 1:98), ss. 54, 
56—-Scope of s.. 51—S. 54, whether controlled by 
8. 56—Arrest without warrant in cognizable case—~ 
` Sub-Inspector directing Constable, on complaint to 
him of cognizable offence, to bring offender before him 
` — Arrest of offender without written order—Leg lity 
-Resistance to arrest-Offence, if committed, under 
ear aia Code (Act XLV of 18€0)—Applicability 
of s. 56. : 

The terms of s. 54, Criminal Procedure Code, 
are very wide and they are not controlled by s. 56. 
A Police, constable is entitled to arrest, under s. 54, 
` Independently of s. 58, the person required without 
a warrant, ina cognizable case. The word ‘com- 
plaint’ in the first clause of s. 54 does not admis of 
a vestricted meaning, thatthe complaint should be 
. made; to. the arresting constables for action.” And 
. it is immaterial whether the Police constables were 
then conscious of the specific provisions of the Code 
to which their acts were referable. 

Where, therefore, the constables are directed by 


the Suab-Inspector of, Police to bring the offender . 


before him, ona complaint being made to him, the 
constables shall be acting within their powers under 
"8. 54 (1). The offender who refuses to submit 
and those who. prevent the constables frum carrying 
| out the arrest are guilty under s. 353, Penal Code, 
Kishun Mandar v. Emzeror (3) and Ratna Mudali v. 
Emperor (6), relied on, Mohamed Ismail v. Emperor 
(1), dissented from. 
` Per Broomfield, J.—Saction £6 is not supeiflucus, 
It applies to subordinates other than Police Officers, 
_ for instance, chaukidars ; and, moreover, there may 

be cases where it is necessary to give crders to Polica 
Officers who could not act unders. 54 not having 
the requisite knowledg> as to the existence of cre- 
rae information or reasonable suspicion, [p. 633, 
c.l. 2. 

Cr. R. App. against an order of the Ad- 
ditional Sessions Judge, Ahmedabad. 

Mr. J. C. Shah, for the. Accused. 

Mr. P. B. Shingne, for the Crown. 

Wasscodew, J —Thke re.itione: Keshav- 
rt Harilal! was. convicted by the First Class 
Magistrate of Dhandhuka of the cffence 
under s- 358, Indian Penal Code, in that 
he assaulted and used criminal force to 


certain Pclice ecnstables whilst they were | 


arrcsting in the discharge of their duty a 
cartman, who was charged with driving 
his cart in a rash and negligent manner 
and had caused hurt thereby to a child. 
The petitioner was sentenced. to pay a fine 
of Rs. 150. He appealed to the Court of 


- RESJAVLAL HARILAL V, EMPEROR (BOM) 


166 10 


Session, and the learned Additional Ses- 
sions Judge, who heard that appeal, con- 
firmed the conviction and sentence, holding 
tiat the Police constables in question were 
lawfully discharging their duty as public 
servants at the material time. 

-Jt is cear frcm the record that a Muham- 
madan child aged three years was injured 
by a cart on a public road, and on that ac- © 
count was taken to the dispensary. The 
Police Sub-Inspector, who had got informs- 


- tion about thet occurrence, went to the dis- 
` pensary, and whilst recording the complaint 


of the child's father, one Sardarmia inter- 
posed and informed the Sub-Inspector that 
tke carlman concerned in the offence had 
refused to stop his cart when told to do so. 
Trereupcn the Police Sub-Inspector order- 
ed two of his Police constables to go and 
bring the cartman to bim. According to 


` tŁe evidence of one of the constables, when 


the cartman refused to slop h's crt, they 
atiempted to effect his arrest, and whilst so 
dcing, the accused, Keskavial, intervened 


‘and told the cartmen to proceed, snd not 


to submit to the orders of the policemen. 
Tt was. alleged that Keshavlal physically 
prevented the policemen frem taking the 
cartman with them, and that this resulted 
in a scalllein which both parties received 
injuries. Upon those facis, the Magis- 
trate held thatthe policemen were acting 
legally in effecting errest, and that the 
act of Keshavlal was tantamount to pre- 
venting them frcm discharging their duly. 
It is argued that inasmuch as the Police 
eonstatles were acting under tke authority: 
of the order of their superior officer under 
s. 56, Criminal Procedure Cede, their act 
in apprehending or seizing the cartman,— 
vkether he was directly responsible for the 
alleged rash act or not,—was illegal, there 
being no written order of the superior 
officer as required by that eection. That 
section prov.des: 

“When any officsr in cnarg of a Police Station or 
any Pclice Offe-r making on investigation under 
Chap. KW, requires any officer subordinate to him 
to errcst without a warrant (othciwise than in his 
presence) any person who may lawfully be arrested 
witiout a warrant, he shall deliver to the officer 
required to make the arrest an crder in writing, 
specifying the-person to be. arrested and the offence 
or other cause for which. the.airest is to be made.” 


It is common ground that no such order 
in w iting was given to the Police Officers 
deputed to bring the carfman to the Sub- 
Inspector in the dispensary. The question 
iswhetker on that account the action of 


.tke Police Officers was necessarily illegal 


juslifying tke petitioner in preventing 
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them from carrying out the arrest of the 
cartman. The argument of the learned Ad- 
. Vəcate is that although the offence com- 
plained of against the cartman was a cog- 
nizable offence, the Police Officers could 
not act under s.54 in the. matter of his 
arrest, as the provision of that section do 
not give them an- unqualified power of 
arrest and are controlled by the provisions 
-ol s. 56 of th: Code. We were referred to 
‘Muhamed Ismail v. Emperor (1) as authority 
for that proposition. That was a decision 
_of a single Judgé, who was constrained to 
observe that there was no previous decision 
. bearing on the subject, except Queen-Em- 
pressv Emnoo (2; when ke expressed the 
view that the provisions of s. 54 were limit- 
ed by these of s. 56, Oriminal Procedure 
Code. In that cise the investigating 
_¢fficer had given verbal orders to the ar- 
‘resting constable, and not an order in 
‘writing, to arrest a person, who was wanted 
‘on a report of theft made against him. 
The question arose whether the arrest made 
‘of the wanted man by the Police constable 
was in order. Mosely, J. held that inas- 
much as s. 56 (1) required that when any 
officer in charge of a Police Station in- 
‘tended that any officer subcrdinate to him 
should arrest any person who may lawfully 
be arrested, he should deliver to the officer 
‘required to make that arrest an order in 
-writirg, and that as the Police Officer was 
acting under s. 56 of the Code, which limit- 
ed the provisions of s. 54, the arrest was 
notin order. With extreme respect, no 
„good reasons seem to have been given fo 
restricting the operation of s. 54. 4 
There is an authority bearing directly 
on the point, which was decided in 1926, 
namely, Kishun Mandar v. Emperor (3) 
and which was available when Mohamed 
Ismail v. Emperor (1) was decided but was 
n-tci‘ed before Mosely, J. In that case 
three persons were charged before the 
Police with tkeft of a bullock. The Sub- 
Inspector directed a constable to’ arrest the 
accused persons. The constable, without 
explaining tke substance of the order as 
required by s. 56, arrested one of them. 
The offenders interfered and assaulted the 
constable, and rescued the person arrested. 
They were convicted under s. 147, Indian 
Penal Code. The contention in that case 
-was that as the provisions of s. 56, which 
- (LY 13: R 754; 161 Ind. Cas. 459; A IR 1936 Rang. 
ae (1936) Cr. Cas. 194; 87 Or, LI 462; BR Rang. 


480. 
(2) 11 W R20 Or, 
(3)'5. Pat. 533; 98 Ind; Cas. 254; A I R 1926 Pat. 424; 
27 Cr. LJ 1310, ar Raas 
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required the officer effecting arrest to notify 
to tke person arrested the substance of the 
order, were not complied with, the convic- 
tion was illegal. That part of the judg- 
ment which deals with the’ effect of the 
failure to comply: with the provisions of 
cl. (1), s. 56 in regard to the notification 
of the order to the persoa concerned, has 
no direct bearing on the question before 
us. But the Court also considered the argu- 


“ment for the Crown that independently of 


s. 56 a constable was entitled to arrest 
under s. 54 the person required. In dealing 
with that aspect of ths case, the judgment 
proceeds thus (p. 535*): 


“The terms of s. 54 are very wide and authorize 
any Police Officer without an order from a Magistrate 
and without a warrant to arrest any person who 
has been concerned in any cognizable offence or 
against whom a reasonable complaint has been mada 
or credible information has been received or a rea- 
sonable suspicion exists of his having been so con.» 
cerned, .. i 

-It was contended on behalf of the petitioners 
that s. 56 lays down the prccedure to be followed in 
ths cases to which it applies and that that proce- 
dure has not been followed in the present case; and 
that the section applies to constable equally with 
-But the fact that s. 56 applies 
to constables does not deprive them of their statutory 
powers conferred independently of that section,” 


There can be no doubt in. the present 
case that there was a complaint before the 


Police Sub-Inspector of a cognizable c£- 


fence. The Sub-Inspector apparently act- 
ing upon that complaint had directed his 
subordinate Police Officers to bring the 
cartman to him. Presumably, the -effect 
of that order was that if the cartman did 


not submit, he should be brought under 


arrest. It seems to me that whether that 
cartman was guilty of an offence under 
s. 338, Indian Penal (ode, is of no conse- 
quence. What is of consequence is that 
the complaint had been made, and the Sub- 
Inspestor had ordered the cartman’s arrest. 
If therefore the Police constables, being 
present, according totke evidence, when the 
complaint was actually made to the Sub- 
Inspector, were cognizant of the circum- 
stances, it seems clear that they were 
justified in acting under their powers with- 
out a warrant under s..54 (1) when effect- 
ing the arrest of the cartman. There is no 
force in the argument that the provisions 
of s. 56 would be rendered nugatory if they 
did not control the power of the Police 
constables to act. independently in the'mat- 
ter of arrest. Perhaps that argument was 
‘founded upon the observation in In re 


“Page of oPat—[Hd] ~~ ~~. 


634 
Charu Chandra Mazumdar, (4, referred 
to in Santabir Lima v. Emperor (5), to 
the effect that it is apparent from the 
terms of s. 54 that it was intended to 
cover those cases where the Police Officer 
acts on his own responsibility, that is to 
. 8ay, on suspicion or information as based 
on facts which the Police Officer has con- 
sidered for himself, and that where the 
arrest is made in pursuance of an order 
of a Magistrate, it is that order which 
must determine the legality or otherwise 
of the arrest. With extreme respect the 
qualifying meaning is not apparent from 
the terms of s. 54 nor is it apparent that 
s. 56 in any way limits the statutory 
powers of a Folice constable to arrest 
without a warrant in a cognizable case. 
In Santabir Lama v. Emperor (5), the 
Court was dealing with the question of 
the legality of an arrest under cl. (7) of 
s. 54 by reference to the provisions as 
to arest under the Indian Extradition 
Act.’ There is, in fact, no analogy in the 
. reasoning which influenced the conclusion 
` in that case which could serve as a guide. 
Here we are dealing with a complaint 
made tothe superior officer of a cognizable 
offence and no: directlyto the subordinate 
officers, and the question is whether the 
latter could act independently upon that 
complaint under the powers vested in 
them under s. 54, notwithstanding the fect 
that they were informally ordered to effect 
the arrest. I am prepared to concede 
that where two Police Officers of superior 
and inferior rank have heard a complaint 
‘of a cognizable crime, and they choose to 
act independently, there is a Jikelihood 
of their actions overlapping. But there 
jg no reason why a limitation should be 
imposed on the power of the Police Officer 
to arrest a person when the plain lang- 
uage of the section does not justify it. 
Thereis no reason to disbelieve the testi- 
mony of the Police? constable read over 
to us that, although in the initial stage 
they were merely concerned in procuring 
the appearance of the cartman before the 
Sub-Inspector, having regard to the change 
of circumstances they were constrained 
to use force in effecting arrest. Ib cannoi 
be said that by reason of their superior’s 
orders the constables were deprived of 
the initiative to act within their own 
powers under s. 54. The word ‘complaint’ 
(4) 44 C 76; 37 Ind. Cas. 57; A IR 1917 Oal 253; 
180r. L173; 20 0 W N1233. 


(5) 620399; 155 Ind. Cas, 537; A IR 1935 Cal. 122; 
(935) Cr. Cas.156; 36 Or. L J 784; 39 O W N 285; 7 
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in the first clause of that section does 
not admit of a restricted meaning that 
the complaint should be made to the 
arresting constables for action. And, in 
my opinion, it is immaterial whether the 
Police constables were then conscious of 
the specific provisions of the Code to which 
their acts were referable. I am satisfied that 
the act of the Police Officers was legal, and, 
therefore, the interference on the part of 
the petitioner constituted an offence under 
s. 353. Indian Penal Code. Accordingly, he 
was rightly convicted. We, therefore, dis- 
charge the Rule. 

Broomfield, J—The only point of sub- 
stance in this application is whether ths 
two constables had lawful authority to 
arrest a cartman alleged to have run over 
a child. They were ordered by their 
Superior Officer to go and arrest the 
maa or bring him to the Police Station. 


‘They were not given any written order. 


The learned Counsel for the applicant 
says that in the absence of such an order, 
whish is required by s. 56, Criminal 
Procedure Code, the attempt to arrest 
was not legal, and the applicant was 
justified in obstructing the constables. 
The view taken by the lower Courts is 
that the constables had power to arrest 
under s. 54 of the Code. In my opinion, 
this is right. Jt seems to me to be. in 
accerdance with the plain language of 
s. 54, cl. (1), which says that any Police 
Officer may, without a warrant, arrest any 
person wh») has been concerned in any 
cognizable offence or against whom a rea- 
sonable complaint has heen made or cre- 
diblə information has Leen received, ora 
reasonable suspicion exists of his having 
been so concerned. The cartman was con- 
cerned in a cogaizable offence, a reason- 
able complaint had been made against 
him and this was so tothe knowledge of 


the constables, who were present when the 


complaint was made. I cannot see any 
reason why the operation of this provision 
should be restricted, as suggested by the 
learned Counsel, 10 cases where the Police 
Officer is acting entirely on his own initia- 
tive and without orders. In Mohamed 
Ismail v. Emperor (1) it was held by Mose- 
ly, J., as follows (page 756*) : 

“|. where a subordinate Police Officer is not act- 
ing independently, but is merely deputed by a sup- 
erior officer to arrest some one concerned in a cogniz- 
able offence, a further formality is prescribed, pre- 
sumably to prevent abuse of the powers of the 
Police, or to allow the person arrested to know the 


*Page of 13 R.—[Ed.] 
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reason for his arrest and the office of the person 
arresting him. The provisions of s. 54 are limited 
by those of s. 56, Oriminal Procedure Code.” 

This is a decision of a single Judge, 
and with deference I do not agree with 
it. In Santabir Lama v. Emperor (5), it 
is observed as follows (page 4025, : 

“Section 54 is intended to cover those cases where 
the Police Officer acts on his own responsibility, 
that is to say, on suspicion or information as based 
on facts which the Police Officer has considered for 
himself. This was pointed out by Chaudhari, J., 
in Inre Charu Chandra Mazumdar (4), and indeed 
jt is apparent from the terms of s. 54 itself. On 
the other hand, where the arrest is made in pursu- 
ance of an order of a Magistrate, it is that order 
which mast determine the legality or otherwise of 
the arrest.” ` 


No reasons are given in the judgment 
for these conclusions. In re Charu Chandra 
Mazumdar (4), which is referred to, was 
a case on rather a different point. It was 
not a case where there was any order of 
a Magistrate or superior Police Officer to 
arrest. A Police Officer there took action 
‘on the strength of a letter received from 
an officer in the C. I. D. in another Province 
stating that he had information upon 
which he thought there was prima facie 
‘evidence. With reference to those facts 
it was held that ‘reasonable suspicion” 
‘or “credible information" upon which an 
arrest: could be made by a Police Officer 
under s.54 must be based upon definite 
factsand materials placed before him 
which the .officer must consider for himself 
before he could take any action under 
‘that section. I doubt whether this case 
can be regarded ‘as an authority for hold- 
ing that a Police Officer cannot act under 
s: §4 if a regular complaint has been 
made to his personal knowledge. Here, as 
I have mentioned, the two constables were 
present when the complaint was made. 
Kishun Mandar v. Emperor (3), which wy 
learned brother has discussed, is a clear 
‘authority for the view that s. 54 is not 
controlled-by s. 56, and ` with respect - I 
think that that is the proper view. I 
may refer also to Ratna Mudali v. Em- 
peror (6). It has been argued that this 
view makes s. 55 superfluous. But I do 
not think so. No doubt there may be 
some overlapping. But s. 56 is not super- 
fluous. [t applies to subordinates other 
than Police Officer, for instance, chaukidars; 
and, moreover, there may be cases where 
it is necessary to give orders to Police 
Officers who could not act under s. 54 
not having the requisite knowledge as to 

(6) 40 M 1028; AI R 1918 Mad. 514; 40Ind. Cas. 
709; 18 Or.-L J 709. ` 

*Page of 62 O,—[Ed.] 








KEDAR NATA SINGH v. KEsRI MULL (PAT) 


applicant. ] 
„which an applicant had on a particular dato can be 
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the existence of credible information or 

reasonable suspicion. For these 1easons J 

agree that the Rule should be discharged. ° 
D. Rule discharged. 





PATNA HIGH COURT 
Civil Appeal No. 281 of 1935 
August 24, 1936 
MOHAMMAD Noor AND MADAN, JJ. 
KEDAR NATH SINGH—APPELLANT 
versus 
K ESRI MULL AND OTHERS — RESPONDENTS 


Civil Procedure Code (Act V of 1908), 0. IX, r. 13, 
O.V,r. 12—Ex parte decree, what ts—Non-appear- 


ance of guardian during trial—Decree, if an ex 


“parte one—Application to set it aside, if lies—Limi- 
tation Act (IX of 1903), Sch. I, Art. 161—“Knowledge 
of decree’—Specific knowledge of particular decree, 
necessity of —Summons against major defendant serv- 
ed on guardian—Guardian refusing service—Held, 
defendant was not properly served—Service on karta 
‘of joint Hindu family, whether service on other mem- 
bers—Mortgage—Mortgage decree—Whether can be 
set aside in part. 

The question whether a particular decree is or is 
not ex parte isa mixed question of law and fact. 
“The Court must examine the records of the case 
and examine the circumstances under which the 
‘decree was passed and if it is found that a parti-~ 
cular defendant was not present at the time of the 
hearing of the suit, the decree must be taken to be 
‘ex parte against him in spite of the fact that the 
“decree as drawn up mentions his presence. The 
recital in the records is not conclusive. 

Heid, that the non-appearance of the guardian ad 
litem during the trial made the decree ex parte 
and the application to set it aside was maintainable. 
Sham Lal Sahu v. Ram Kumar Lal Bhagat (1), relied 
on.- [p. 637, col. 1.] ` 
. The knowledge of the decree mentioned in Art. 164, 
Limitation Act, is the knowledge of the particular 
decree and not a knowledge of a decree. A vague 
information about there being a decree is not suffici- 
ent forthe period of limitation to run against the 
The question whether the knowledge 


said to be a knowledge of the decree is practically a 
question of fact. Where a person files an applica- 
.tion for time in the execution. proceedings, it cannct 
be inferred that he had complete information about 
the decree, Bapurao Sakharam v. Sadhu Bhivba (2), 


followed. [p. 638, col. 1.] 


Theservice of summons against a major defendant 
upon a person who is described to be his guardian 
cannot be said to be a proper service on the defend- 
ant though the supposed guardian may be his 
brother. |p 637, col. 2.] . 

A service of summons on the karta of a joint 
Hindu family is not a service on other members of 
the family who are impleaded in the suit, They 
Lalchand 
Thakur v. Seogobind Thakur (3), distinguished. [p. 
638, col. 2.] 

Mortgagé decrees cannot be set aside in part; other- 
wise complications will arise at the time of the execu- 
‘tion and anomalous results may follow. |p. 639, col. 1.] 
- C. A. from an order of the Sub-Judge, 
Gaya, dated June 27, 1935. 

Bir Sultan Ahmad, Messrs. S. M. Mullick, 
Rajkishore Prasad and H. R, Kazimi, for 
the Appellant. 
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Messrs. P. R. Das and Sarjoe Prasad, for 
the Respondénts. | 
. Mohammad Noor, J.—This is an appeal 
against an orderof a Subordinate Judge 
of Gaya refusing to set aside under O. IX, 
r. 13, a mortgage decree which according 
to the appellant was ex parte against him 
but has been held by the learned Subordi- 
nate Judge not to be so. The suit in 
which the decree sought to beset aside was 
passed was to enforce a simple mortgage 
for Rs. 2,250 executed by Basudev Narayan 
Singh, defendant No. I of the suit,-as karta 
of the family on September 7, 1917, and 
was among Others against his two brothers 
Lal Narayan Singh and ths appellant 
Kedar Nath Singh, who were défendants 
Nos. 2and3 inthe suit. Defendant No. 4 
was the minor sonof defendant No.2 and 
the other defendants as usual were implead- 
ed as being interested in the mortgaged 
properties. By the time the suit was in- 
stituted the mortgage debt had swelled to 
a large amount, but orly Rs. 17,000 was 
claimed, as the entire amount due could 
“not ba realized from the mortgaged prop- 
“erties. Defendant No. 1 did not enter 
‘appearance. Defendant No. 2 filed a writ- 
‘ten statement and appeared of and on, 
but as it appears from the order sheet was 
not present nor was he represented at 
least for some time during the trial cf tha 
suit which seems tohave been mainly con- 
tested by defendants Nos. 13 to 15 who 
‘were subsequent transferees of the mort- 
gaged propertiesor of some of them. De- 
fendant No.3, whoisthe appellant before 
us and seeks to have the decree set aside, 
was impleaded as a minor under the 
guardianship of defendant No. 1, his elder 
brother. As defendant No. 1 did not appear 
a guardian ad litem was appointed for 
this defendani who filed a-written statement. 
:Thereafter -it isnot clear what steps this 
guardian ad litem took on behalfof de- 
fendant No. 3, but in the heading of the 
judgment hisname appears as appearing 
for defendant No. 3. However, the suit 
proceeded to trial anda preliminary decree 
was passed on January 30, 1932. 

The decree drawn up recites that it is 
inter partes against defendant No. 3 also. 
Final decree was passed on February 17, 
1933. Execution was taken out on Decem- 
par 5, 1933 (Execution Case No. 403 of 1933). 
Notices were issued perhaps under O. XXI, 
r. 66, and one such notice was probably 
served upon defendant No. 3. Be that as 
it may, it appears that on January 15, 1934, 
he appeared in the execution case and 
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applied for time. Thereafter on January 
25, 1934, he applied for inspection of the 
records of the suit, and on February 24, 
1934, filed the present application for 
setting aside the decree which having been 
rejected, the present appeal has been pre- 
ferred. The learned Subordinaté Judge 
found (1) that when the suit- was instituted 
defendant No. 3 was a major and not a 
minor as described in the -plaint,‘ and 
though the fact of majority of defendant 
No. 3 was known or ought to have been 
known to the plaintiffs they described him 
as a minor not intentionally but: perhaps 
‘inalvertently; (2) that notices were pro- 
perly served upon defendants Nos. 1 and 2 
and so was the notice on the guardian of 
defendant No. 3 nominated by the plaintiffs, 
namely defendant No. 1; (3) that defendant 
No. 3 must be presumed to have knowledge 
of the the suit though not of the decree; and 
(4) that the application was not barred by 
limitation. . f 

He has, however, refused to set aside the 
decree on the ground that it was not ex. 
pariz in form against the appellant, and 
therefore, O. IX, r.13 had no application. 
Ho declined to exercise his inherent power 
under s. 151, Civil Procedure Code, on the 
ground that there was no equity in favour - 
ofths applicant as he all along had full 
knowledge of the suit. He has referred 
to certain decisions which are to the effect 
that if a man whois really a major, is 
sued as aminor, and he stands by and 
takes no steps, the decree passed in the 
suit is binding uponhim. We are, however, 
not concerned with the question whether 
the decree is binding upon the appellant 
but whether he is entitled to have it set 
aside under O. IX, r. 13. An ex parte 
decree though liable to be set aside is never- 
‘theless binding as long as it is not set aside 
and cannot be collaterally questioned. 
The binding character of the decree neces- 
sitates steps for setting it aside. None of 
thecases relied upon by the learned Sub- 
ordinate Judge lays down that the decree 
passed under such circamstances cannot, 
if a proper case be made out, be set 
aside. ; 

The first question to be considered is 
whether the decree is really an ex parte one. 
No doubt, thedecreeas drawn up appears 
to be inter partes as against the appellant 
as he has been shown therein to have 
appeared through his guardian ad litem. 
But in my opinion the decree in essence is 
really an ex parte decree. The suit was 
taken upon January 18, 1932. The order 
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sheet of that date shows that the plaintiff 
and dafendants Nos. 13 to 15 were present. 


The order sheet of subsequent dates does 
not show that from that date up till the 


date cf disposal of the suit the guardian. 


ad litem was present representing defend- 
ant No.3 on any cne ofthedates when the 
case was heard. The guardian ad litem 
has bsen examined in this case on behalf 

of the plaintiffs to prove that he did file a 
- written statement on behalf of the minor 
defendant No. 3 perhaps on the instructions 
of his natural guardian. 


Tha guardian dces not claim to have; as 
it was not possible for him to have, any 
independent recollection of the facts of the 
case. He wasnot asked on behalf of the 
plaintiff-respondents (the ‘omission was 
either intentional or otherwise) any ques- 
tion io show that he was present in Court 
representing defendant No. 3 atthe time 
“when, the suit was being tried. The ques- 
tion whether a particular decree is or is 
not ex parte is a mixed questicn of law and 
fact. The Court must examine the records 


of the case and examine the circumstances : 


under which the decree was passed and if 
itis found that a-particular defendant was 
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parte. The decision of tke Caleutta High - 
Court above referred tois an authority tor 
the proposition.. ‘In this view of the matter 
it is not n¢céssary to decide whether the 
appearance of a guardian ad litem of a. 
defendant who is in fact a major is proper . 
appearance as in this case there was no ap- 
pearance at all atthe time of the hearing 
of the suit. Much reliance cannot be placed 
upon the heading of the judgment whichis | 
generally filled up by the office, after con-. 
sulting the record. The order sheet which. 


. ig written from day to day is more authentic ` 


not present atthe time of the hearing of. 


the suit, the decree must be taken to be 


ex parte against him in spite of the fact: 


that. the decree as drawn up mentions his 
presence. The recital in the records is not 
conclusive. Ifany authority is needed for 
this simple proposition, I may refer to the 


l 


decision of the Calcutta High Court in: 


Sham Lal Sahu v. Ram Kumar Lal Bhagat, 
20 Ind. Cas. 67 (1). In this case scme of the 


defendants after filing written statements. 


absented themselves at the time of the hear- 
ing of the suit. In spite of this the judgment 


and the decree.were drawn up as if those. 
defendants were present? Their Lordships. 


held that the decree must be taken tobe 
in essence ex parte against these defend-. 
ants and the application to set it aside 


was maintainable. Assuming that in spite. 


of defendant No. 3 being .a major,. his 


appesrance through a guardian ad litem: 


was sufficient appearance in the suit, the 


faci that the guardian does not appear to: 
have. been present during the trial of the. 


suit makes the decree an ex parte. decree.: 


It Las not been disputed before us, as. it: 


cannot. be disputed, that. if a defendant 


enters appearance and then absents himself: 


altogether at the time of the hearing of the 
suit, the decree passed against him is es 


(1) 20 Ind. Cas, 67, 


“as it is a contemporancous record of tke: 


preceedings cf the Court. In my opinion, 
the learned Subordinate Judge was wrong 
in holding that the decree was not aneg 
parte one. : 
The next question is whether the sum- : 
mons was properly served upon defendant . 
No. 3. As I have mentioned, the learned . 
Subordinate Judge has found that at the, 
time of the institution of the suit he was a 
major. This finding of fact has not been ` 
and cannot be seriously challenged. It. 
seems that long before the institution of 
the suit in 1930 defendant No. 3 entered - 
into transactions as a major and there is. 
absolutely no reason to think that at that 
time-he had any motive in putting himself 
forward as a major andhe in fact been a 
minor. Now the summons against defen- 
dant No. 3 was served upon defendant - 
No. 1 who was described as his guardian, 
‘The serving peon's report is that‘he. first 
went to the defendant at his house, in the 
town of Gaya. Defendants Nos. 1 and 2 
were present but they refused to take sum», 
monses and, asked the peon to gòto their 
village..home Rowna which is said: to,be- : 
about six miles from Gaya. The peon went. 
there, and there also he found defendant - 
Nos. 1 and 2, but they again refused to take : 
the summonses and the notice of the guar- ` 
dianship of defendant No. 3. j 
There was, therefore, substituted service’ 
by pasting the processes on their house. - 
The report of the peon does not show that 
defendant No. 3 was present either at Gaya, ' 
or Rowna at the time of service of the sum- 
monses.or'of the notice. The service of 
summons against a major defendant upon 
a person who is described to be his guar-’ 
dian cannot be said to be a proper service | 
on the defendant though the supposed guar- ` 
dian may be his brother. The learned” 
Advocate for the respondents drew our ‘at- 
tention to.certain passages in the evidence 


. of their witness No. 2 Devaki Singh, to the . 


effect that defendant No. 3 was present at ` 
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Rowna when the summonses and the notice 
were served upon defendants Nos. 1 and 2, 
This evidence, however, is in conflict with 
the statement cf the peon in the report and 
is obviously untrustworthy. Therefore, the 
decree being ex parte against the appel- 
lants and there not being a proper service 
of summons on him, he, in my opinion, is 
entitled to have it set aside, provided that 
his application was within time. The 
learned Subordinate Judge, as I have 
already said, has held that the application 
was not barred by limitation. That finding 
has been questioned before us on behalf of 
the respondents. The argument advanced 
by Mr. Das is that we must presume that 
defendant No. 3 had knowledge of the suil. 

Therefore when on January 15, 1934, he 
filed the application for time in the execu- 
tion proceedings, he must be presumed to 
have known at least on that date that the 
decree under execution was the one of 
which the suit had already been instituted. 
We must, therefore, attribute to him the 


knowledge of the decree on January 15, . 


1934,-and the application having been filed 
on February 21, 1934, was out of time. 
“First of all there is no evidence that the 
appellant knew of the suit. The utmost 
which can be said is that itis likely that 
he knew of it. But the knowledge of suit 
is cne thing andthe knowledge of decree 
is another. It has been held and I.may 
refer among others to the decision in Ba- 
purao Sakharam v. Sadhu Bhivba (2), that 
the knowledge of the decree mentioned in 


Art. 164, Limitation Act, is the knowledge. 


of the particular decree and not a know- 
Jedge of a decree. A vague information 
about there being a decree is not sufficient 
for the period of limitation to run against 
the applicant. In my opinion the question 
whether the. knowledge which an applicant 


had on a particular date can be said to be. 


-a knowledge of the decree is practically a 
question of fact. - 

In this case we find that on January 15, 
1935, (it may be noted that this was the 
date on which the great earthquake occur- 


red in this province) he filed an application ` 


for time in the execution proceedings. From 
the fact that he knew that a decree was 
under execution, it cannot be inferred that 
he had complete information about the 
decree. A knowledge of a decree which 
was on the face of it inter partes, even if 
he saw it on that day, cannot be said to 


(2) 47 B 485; 72 Ind, Cas, 130; A I R 1923 Bom, 193; 
25 Bom. LR 74, - 
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be the knowledge of the decree passed 
under the circumstances stated above. In 
fact, we find that within ten days of that 
date he actually applied for an inspection of 
the record of the suit. An indefinite know- 
ledge which he had on January 15, 1934, of 
a decree against him being under execution, 
in my opinion, is not the knowledge con- 
templated in Art. 164, Limitation Act. 
Then the steps taken by the appellant were 
prompt as he applied for the inspection of 
the record within ten days. The little 
delay must be ignored as itis a matter of 
common knowledge that for several days - 
after the earthquake the work of the Courts 
was somewhat dislocated. I am of opinion - 
tbat the learned Subordinate Judge has 
rightly held that the application was not 
barred by limitation. — 


The learned Advocate for the respondents, 
argued that assuming that there was no ap- 
pearance on behalf of defendant No. 3; even 
then the decree cannot be set aside as this 
defendant was properly represented through 
defendant No. 1, the karta .of the family, ` 
and his natural brother. First ‘of all the 
decree is admittedly ex parte against de-. 
fendant No. 1 also. He did not appear in the 
suit. The only thing which can be said is 
that the karta was served with summons. 
But a service of summons on the karta is 
not a service on other members of the 
family who are impleaded in the suit. They 
may have their own defence to make.. Then 
we are not concerned, as I have said, with 
the effect of the decree as it stands against 
defendant No. 3. The simple question be- 
fore us is whether the decree against him is 
ex parte and whether the summons was: 
served upon him. ; ‘ ' 


Tf these two questions be answered in 
his favour, he, as I have said, is entitled to- 
get the decree set aside in spite of the fact 


that the karta was a defendant in the suit. 


The learned Advocate relied upon a deci- 
sion of this Court in Lalchand Thakur v.. 
Seogcbind Thakur (3). But it appears that 
the question in. that case was whether the 
decree, which was obtained after the names 
of some of the defendants were expunged 
from the record was still binding upon 
them. Their Lordships held that the karta. 
was there and thus those defendants in: 
spite of their absence from the record were: 
bound by the decree. Neither this decision 
nor the decision of the Privy Council in: 


(2) 8 Pat. 788; 121 Ind. Cas. 330; A I R 1929 Pat, . 
741; Ind, Rul, (1930) Pat. 106; 11 P L T 237, 
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Sheoshankar Ram v. Juddo Kunwar (4), on 
which itis based, is an authority for the 
proposition thata junior member of a Hindu 
family who. is made a defendant in a suit 
and against whom an ex parte decree is 
passed, is not entitled to have it set aside 
if summons was not ‘served upon him, and 
that is the issue before us and not the bind- 
ing character of the decree. 

The next point urged was that if the de- 
cree be set aside, it should be set aside only 
so far as it affects the appellant. Now it 
is a mortgage decree and the mortgage 
debt is indivisible. If the decree .be set 
aside in part, complications will arise at the 
time of the execution and anomalous results 
may follow: I would, therefore, allow this 
appeal with costs, grant the application of 
the appellant and set aside the entire decree, 
both preliminary and final,.passed in the 
suit. The suit will be restored to its origi- 
nal number and tried as expeditiously as 
possible. The learned lower Court will 
pay particuler attenticn to it. 

an, J.—TI agree. 

D. Appeal allowed. 

(4) 24 Ind. Cas. 501; AI R1914 P C 136; 41 IA 
216; 36 A 383; 18 C W N 988; 16 M L T 175; (1914) 


MW WN 593; 1 L W 645; 20C L J 282;12 ALJ 1073; 
16 Bem. L R 810 P.O). 


MADRAS HIGH COURT 
Criminal Revision Case No. 887 of 1935. 
and Criminal a Petition No. 817 of 


1935 
November 6, 1936 
.  HORWILL, J. 
MODIBOYINA RAGHAVALU — 
CoMPLAINANT—PETITIONER 


' Versus f 
ODUVU NARASA REDDI AND OTHERS— 
ACGUSED-—RESPONDENTS 


Criminal Procedure Code (Act V of 1898), s. 204 | 


(3)—Summons case—Dismissal of complaint for non- 
payment of witness batta— Legality. ` 
-~ _ A summons-case can be dismissed under s. 204 (3), 
Criminal Procedure Code, for non-payment of wit- 
ness balta. Korapalu v. Monappa (1) and Amir- 
thathammal v, Ratnaswami Padayacht (2), distin- 
guished. : 3 
Cr. R. P. under ss. 435 and 439 of the 


Code of Criminal: Procedure, 1898, praying 


the High Court to revise the order of - the - 


Court of the Stationary II Class Magistrate 
of Gudur, dated “f€eptember 24, 1935, and 
made in Calendar Case No. 328 of 1935. 


Mr. K. Subramanian, for the Petitioner. 

The Public Prosecutor, for the Crown. 

Order.—The petitioner brought a sum- 
mons case and after the appearance of the ac- 
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“Was a case, under 
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cused he was given three days’ time to 
pay witness batta in order that” his 
witnesses: might be summoned. As the 
baita was. not paid, the Magistrate dis- 
missed the complaint, purporting to act 
under s. 2014 (3), Criminal Procedure 
Code. i 

It is contended here that s. 204 (3) does 
not apply to non-payment of witness batta, 
and In the matter of Korapalu v. Monappa 
(1), has been cited to that effect. That 
the old Code when 
there was no section corresponding to ` 
s. -204 (3) of the present Code. The 
Magistrate purported to dismiss the com- 
plaint under s. 203 of that Code, which 
resembles.s. 247 of the present Ccde. Sec: 
tion 247 provides for the acquittal of the 
accused in cases of non-appearance of the 
complainant. It was held in that case - 
that s. 205 did not apply. There seems 
to be no reason to think that the power ` 
given. to the Magistrate under s. 20k (3) - 
does not apply to non-payment of witness 
baita. This sub-section gives the Magistrate 
power to dismiss the complaint when the ‘ 
complainant fails to -pay any process fees 
or. other fees. The section is, therefore, 
quite wide enough to include non-payment 
of witness batta. My attention has been 
drawn to the judgment of Burn, J. reported 
in Amirthathamwal v. Ratnaswami Pada- 
yachi (2). There, in a warrant case, after the ` 
charge had been framed, the attendance of 
the witnesses for the complainant was neces» - 


_sary in. order that they might be fuither 


cross-examined. It was held that in such . 


“a case the complainant should not be com- 
` pelled to pay process fees. 


It followed ` 
that if he was not bound to pay process 


_ fees, the complaint should not be dismiss- 


ed for non-payment of those fees. Clearly 
that case has no application to the present | 
case which is a simple summons case 
where process ;fees were payable at the 
very commencement of the proceedings, | 
The learned discussion of Burn, J. in that 
case would have been unnecessary if the : 
petition could have heen dismissed on 
the simple ground alleged in this 
petition. < na PEN, 
I therefore-find that the order of. the” 
Magistrate - was correct and accordingly ' 
order that this petition be dismissed. 
A. A Petition dismissed. 
(1) 5 M160; 2 Weir 203. ` wt 
(2) (1933) M W N 1266. - * 


Bio 


SIND JUDICIAL COMMISSIONER'S 
COURT Š 
Criminal Appeal No. 96 of 1936 
August 25, 1936 
Davis, J. O. 
MULOHAND-—-APPELLANT 
| versus 
> EMPEROR—Opproestts PARTY | 
Penal Code (Act XLV of 1860), s. 171-D—Ingredi~ 
tnts of offence under—Duty of prosecution—Prosecu- 
tion not proving that accused knew he was not entitled 
to vote—Offence under s.171-D, if made out—Per- 
sonation, tf implies corruption. 
Section 171-D, Penal Code, is wide enough in its 
terms to cover the casa of aman who knowing that he 
has no vote and knowing that another person bearing 


the same name as himself has a vote, applies for . 


a voting paper inthe name of that person, though 
that name be the same name as his own. But 
before he can bə convicted under such circum- 
stances, the prosecution must prove, as in all other 
cases in which the burden lies upon them, the facts 
which bring the accused within the particular 
provisions of the saction. 

Where it is not shown that the accused, knew he 
wasnot entitled to vote in that there was upon the 
list the name of another person which name was 
the same as his own, no offence is committed within 
the section. 

It may well be argued thatthe word ‘‘personation” 
itself implies some corruption or fraud. Pantam 
Venkayya v. Emperor (}), referred to. 

Mr. Kundanmal Dayaram, for the Appel- 


lant. ; 
Mr. H. B. Tyabji, for the Crown. 


Judgment.— The appellant in this case 
has been convicted of impersonation. under 
s. 171-D, Penal Code, and sentenced to 
pay a fine of Rs. 51 or in default, to undergo 
three months’ rigorous imprisonment. The 
case is rather a curious one in that ib is 
admitted that the appellant Mulchand 
Parmanand presented himself and applied 
for a voting paper at the Municipal elec- 
tion in his own name, but it was the case 
ofthe prosecution that it was not -this 
Mulchand, accused, whose. name was upon 
the voting list but another Mulchand Par- 
manand. Section 171-D, Penal Code, reads 
as follows:— i 

“Whoever at an election applies for a voting paper 
or votes in the name of any other person, whether 
living or dead, or ina fictitious name or who having 
‘voted once at such election applies’ at the same elec- 
tion for a voting paper in his own name, and who- 
ever abets, procures or attempts to procure, the vot- 
ing by ‘any person in any such way, ccmmits the 
offence of personation at an election.” 


The words of the section are wide enough ` 


to cover the case of a man who, knowing 
that he has no vole, knowing that another 
person bearing the same name as himself 
has a vote, applies for a voting paper in 
the name of that person, though that name 
be the same name as his own. But before 
he can be convicted under such circum- 
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stances, the prosecution, I think, must pro: e, `- 


asin allother cases in which the burden 
lies upon them, the facts which bring the 


accused within the particular provisions : 


ofthe section. Now, in this case itis ad- 


mitted that this accused Mulchand Parma- ` 


nand voted in 1935. Therefore, it is not 


sarange that he should believe that he was | 
entitled to vote in 1936, and indeed it was - 


only because he answered the’ questions 
put to him by the Polling Officer truthful y 
that ihe Polling Officer was at once able 


to perceive that the Mulchand Parmanand - 
who stood before him was not the Mul- ° 


chand Parmanand who was entitled to vote 


and whose name was upon the voling list. - 


Ihave gone through the case carefully 


witk the assistance of the learned Advocate > 
for the appellant and with the assistance ` 


of the learned Assistant Public Prosecutor, 


and it does not appear to me that the pro» : 


secution can show that this appellant knew 


he was not entitled to vote in that there | 


was upon the list the name’ of another 
person which name waa the same as his 
own. Therefore, it appears to me that the 


facts proved donot bring the offence wit) ia . 


the section, and that the appellant is entiti- - 
` ed to be acquitted. 


My attention has been drawa to the case 


` in Pantam Venkayya v. Emperor (1) where- 


intwo learned Judges of that Court lay 
dewn the principle that in a case of an 


offénce punishable under s. 1711, Penal’ | 


Code, asinthe case ofall other offences 
under the Indian Penal Code, mens rea is 
an essential ingredient. Tnis aspect of the 
meatier will be considered when the facts 
of the case require its consideration, and it 
indeed may well be argued that . the word 
“personation” itself implies some corrup- 
tion or fraud. In the particular circum- 
stances, however, of this case, the appel- 


‘lent did not vote in the name of any other 
_ person and when he applied for a voting | 
paper, the facts are such that it can rea- ' 
was in good . 


sonebly be said that he 
faith applying for a voting paper for him- 


self in his own ‘name. The conviction, ` 
therefore, must be set aside and the fine, ' 
- if paid, must be refunded. Order accord- , 


ingly. 
Conviction set aside. 


N. 
(1) A. I. R. 1930 Mad. 248; (193) Cr. O. 199; 121 ` 
Tod Cas. 763; 31 Cr. L. J. 329; 53 Mad. 444; 58 M. Le 


J.l11; Ind. Rul. (1930) Mad, 235; 31 L. W. 71. 
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CALCUITA HIGH COURT 
Civil Rule No. 1078 of 1935 
February 17, 1936 : 
R. C. MITTE, J. 
GADADHAR SARKHEL—Pkre EMPTUR $ 
— PETITIONER 
' versus 
GOPAL CHANDRA DAS AND cTuses 
- —Opposite PARTIES 

Bengal Tenancy Act (VIII of 1885), s. 26-F (1)— 
Co sharer applying for pre-emption—Notice of appli- 
cation on co-sharer not having notice of transfer— 
Whether such co-sharer can apply to be added co- 
applicant—Limitation for such application—Other 
co-sharers, if can bezome co-applicents—Limitation 
—Extension of timeon equitable grounds «apart 
from s.5, Limitation Act (IX of 1903)—{Obiter). 

A pre-emption application was filed by a cs-sharer. 
Notice of the application was scrved on other co- 
sharers. On? of the co-sharers who had not been given 
notico of the transfer was also served with the 
notice on receipt of which he applied to be im- 
pleaded as a co-applicant and expressed his desire 
to preempt. Within a month of his application, 
the other co-sharers als) wanted to be impleaded as 
co-applicants : 

Held, thit the co-sharer’s application should be 
treated not only as an application tu becomea co- 
applicant but also as an independent application to 
pre-em pt ; 

„Held, also, that th: other c>-sharers ware also en- 
titled to becomg.co-applicants in his application. As 
they werenot bound to exerciss their right at the 
earliest opportunity, that is, as soon as the first 
application for pre-emption was made, the fact that 
they did not apply within a month of application 
by the first co-sharer, did not matter. E 
_ Obiter.—Where rights ofthird parties have not 
intervened, it is: not only in the power, but it is ths 
duty of the Court, to relieve a party ofthe injury 
done to him by it, by reason of its mistakes and 
defaults or mistakes and defaults of its officers in-, 
advertently committed. The pfinciple, Actus 
curiae nemin2m gravabit ought to be applied even 
when far relieviiig a party from such injury the- 
Court has to consider the question of tims. Uon- 
sequently, the Court should grant the extension of 
time on equitable grounds apart froms. 5, Limita- 
tion Act. Ranee Surna Moyee v. Shooshee Mukhee 
(1), Sarat Kamini v, Nagendra Nath Pal (2) and 
Satya Narayan Brahman v. Seethaya (8), vef2rred 
to. 

C. Rule against an order of the Munsif, 
Second Court, Rampurhat, dated June 29; 
1935. ; 

Mr. Gopendra Nath Das, for the Peti- 
tioner. co Ge 

Mr. B. C. Mukherjee, Muktipada Chat- 
terjee, Kshetra Mohan Chatterjee for Messrs. 


Kshitindra Nath Mitler, A. C. Mukherjée, 


and Narendra Nath Mitier, for the Opposite 
Parties. 

Order.—The petitioner and 
parties Nos. 2 to l2 are the owners ofa 
certain patni taluk. There is an occupancy 
holding under the said patni taluk held 
directly under the patnidars st a rent ‘of 
Rs. 7-10. “Opposite party No, 1 purchased 
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opposite, 


T b4i 

3-4tLs share of thé same for Rs. 150. In the 
document of tratisfer, opposite parties Nos. 2 
to 11 and petitioner were named asthe im- 


.mediate superior landlords and the notice 


of tle transfer was served oh them on 
December 16, 1934, No such notice was 
served on opposite party No. 12. > 

On February 11, 1935, the petitioner, who 
had a very small share in the patni filed his 
application for preemption. To the said 
application ke made opposite parties: Nos. 2 
to 12 parties on the. footing that they were 
the femaining co-sharer landlords..of the 
said holding. The said application which 
was accompanied by thé requisite deposits 
was registered as a miscellaneous case on 
February 23, 1935. -Process fees for the 
service of notice of the application on all the 
opposite parties to the application, that is, 
for service of the notice of the application 
on the purchaser and on the remaining co- 
sharer landlords, was filed along with the 
application, but the Court overlooked the 
said fact and was under the wrong impres- 
sion that the said fees had not been deposit- 
éd. Aczordingly it did not direct tHe issue 
of the notices and recorded on March 30, 
1935, the following order in the order- 
sheet. 

“It appears that process has not bean filed, Peti- 
tioner to file the same at once, failing which, the 
petition will stand rejected; fix April 6, 1935, for 
urders.”. wd 

On April 6, 1935, the following order was 
passed: v l 

“Process fes filed. Issue n:tice on the opposite 
party fixing May 4, 1935, for hearing.” ye 

The notices were issued on April 10, 1935, 
and served on opposite parties Nos. 2 to 12 
on April 27, 1935. Opposite parties Nos. 2 
to6 and 12 applied for being made co: 
applicants for pre-emption oh May 4, 1935, 
and opposiié parties Nos 7 to 11 made 
similar applications on June 24,1935. In, 
his application oppcsite party No. 12 stated 
that no notice of transfer under s. 26-C, 
Bengal Tenancy Act, had been seivéd on 
him aad that he came to know of the trans- 
fer for tke first time wheti notice of the ap- 
plication f.r pre-emption made by the pëti- 
tioner was séived on him through Court. 
He stated -fhat if the notics undef s. 26-0 
had ‘been Served oli him he would havo 
applied fct pre-cmp‘ion under s: 26-F; subs 
s.(1), and he wanted to preempt. “Tris 
statement has been repeated in thé touhtet: 
affidavit, filed before me on” His behalf. 
As no evidence was recorded in the lower 
Court and paities chcse to proceed oii 
ġuestion of law only; I must decept his 
statements. He alo asked tke Court to 
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intimate to- him -what money he should 
deposit under s. 26-F, sub-s. 4, cl. (b), but 
the Court not having passed any orders on 
his application, he deposited Rs. 82-8-0 being 
half the amount which the petitioner had 
deposited with his application for pre- 
emption. 

_ The purchaser did not oppose pre-emption 
and the contest was amongst the co-sharer 
landlords. The petitioner maintained and 
still maintains that he is entitled to pre- 
emption on the whole; opposite party. No. 12 
maintains that he and the petitoner are the 
only two persons entitled to prsa-empt, and 
the other opposite parties, namely Nos. 2 to 
11, maintain that .an order for pre-emption 
should be made in favour of all the co- 
sharer landlords. The learned Munsif has 
allowed all the patnidars to pre-empt. 

, Before me Mr. Das, who appears for the 


petitioner, has contended that the order of.. 


the learned Munsif is wrong and that his 
client alone should have been allowed to 
preempt. He saysthat the learned Munsif 
had exceeded his jurisdiction in entertain- 
ing the application of his co-sharers to 
become cc-applicants as those applications 
had been filed beyond the time mentioned 
in s. 26-F, sub-s. 4, cl. (a). This argument 
would -have been unanswerable if opposite 
party No. 12, whose application must be con- 
sidered not only as an application to 
become a co-applicant but an independent 
application for pre-emption under sub-s. 
(1), s. 26-F, had been served with the notice 
of transfer. The matter is further comp- 
licated by the fact that owing to a mistake 
committed by the Court the; ‘notice of the 
Petitioner's application for pre-emption 
“Was notissued on opposite parties Nos. 2 to 
12, the. remaining co-sharer landlords, 
within one month of the filing of the said 
application. i 

` To repel the contentions urged by Mr. 
Das, the opposite parties have raised two 
‘points, namely: (a) that the time for joining 
. as co-applicants as provided for ins. 26-F, 
sub-s. 4, cl. (a) ought to be extended in 
this case on account of the aforesaid mistake 
of the Court, and (b) that as opposite party 
No. 12's application regarded as an applica- 
- tion for pre-emption under sub-s. (1), s. 26- 
F, isin order, he having come in within a 
reasonable time of acquiring knowledge of 
. the transfer as no notice under s. 26-C had 
been served on him, the other opposite 
„parties have theright to become co-appli- 
cants in his, opposite party No. 12's, applica- 
tion, within one month from the date of the 
said application and some of them haying 
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applied to become co-applicants on the date 
when that application was filed and the 
rest also within a month thereof, the order 
made by the learned Munsif is correct. 

I hold that both these contentions of 
opposite parties Nos. 2to 12 are sound and 
the Rule ought to be discharged. So far as 
the second of the aforesaid contentions is con- 
cerned, it is covered by authority. The point 
came up for consideration before my learned 
brother Lodge, J., in Tara Sundar Banerjee 
v. Kishory Mohan Ray, Oivil Revision No. 
130 of 1935, decided on May 31,1935. He 
held that under the circumstances present 
in this case the application of a co-sharer 
landlord (B), who had not been served with 
the notice of transfer, to become a co- 
applicant in the application for pre emption 
made by another co-sharer landlord (A), 
who had been served with such a notice, is 
to be considered as an application for pre- 
emption under sub-s. (1), s. 26-F, and as 
soon as such an application is made, the re- 
maining co-sharer landlords C and D would 
have right to become co applicants, if they 
make an application for being made so 
within one month of B’s application for pre- 
emplion, although they ask for pre-emplion 
beyond a month of A's application. This- 
decision is supperted by the language of 
the statute. A simpler case can be conceiv- 
ed. Suppose there are three persons, X, Y 
and Z who arethe immediate landlords of 
the holding sold. The notice of transfer is 
served on the said three persons on three 
dates wide apart from each other. The 
notice of transfer is served on X on October 
2, 1935, and Y on November 2, 1935, and on 
Z on December 2, 1935. Y makes the ap- 
plication for pre-emption under sub-s. (1), 
s. 26-F on January 2, 1936,7. e.,on the very 
last date, and Z makes an application for 
pre-emption under the same sub-section on 
February 2, 1936. 

Although X cannot become a co-applicant 
in Y's application for pre-emption. if he 
makes his application on February 4, 1936, 
because it would be beyond two months of 
the date of service of the notice; of transfer 
on'him and also beyond one” month of Y's 
application for pre-emption, he would be 
within time to become co-applicant to Z's 
application, for though his application is 
beyond two months of the service of: the 
notice of transfer cn him, he would be 
within one month of Z’s application. A co- 
sharer landlord may not like to pre-empt 
the property from the purchaser, he may 
not have any personal objection to a 
particular co-sharer having the whole hold: 


1987 


ing to himself by exercising the right of pre- 
emption, but he may have objection to 


emption the whole of the holding transferred. 

It cannot, therefore, be held either on the 
words ofthe statute or on general principles, 
that a co-sharer landlord must exercise his 
right to acquire a share of the holding by 
becoming a co-applicant at the earliest 
opportunity, that is as soon as the first ap- 
plication for pre-emption is made by one of 
his ca-sharers. 

I accordingly uphold the- second conten- 
tion raised by the opposite parties. This is 
sufficient for the disposal of the Rule, but in 
deference to ihe arguments advanced before 
me on the first point raised by the opposite 
parties I express my views thereon. The 
said point has for its basis the fact that 
owing to a mistake of the Judge. unwillingly 
Commitied, the notice of the applicaticn 
for pre-emption made by the petitioner was 
not issued promptly but was issued ‘after a 
month of the Petitioner's application for 
pre-emption. The question is whether the 
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Court should set right, the injury caused to. 


the rights. cf the co-sharer landlords 
opposite parties. On the facts of this case, 
it cannot be said that the petitioner's ap- 
plication for pre-emption was not in order, 
He had filed -the said application within 
time and had made the remaining co-sharer 
landlords parties. He had put in process 
_fees along with his application for pre- 
emption. It cannot be urged that he by his 
act had not given opportunity to his co- 
sharers to join as co-applicants, but if the 
Court had done what it was ‘required to do, 
that is to issue the notice of the application 
for pre-emption immediately 
process fees were deposited, the notice of 
the petitioner’s application for pre-emption 


would have been served within a month of- 


the said - application. The said notices 
were served late owing to the Court's mis- 
take. The question is whether the Court has 
inherent power under these circumstances to 
do what justice requires. 

It is true that the Oourt cannot invoke 
the aid of s. 5, Limitation Act, as that section 
has .not been extended to applications for 
pre-emption made under s. 26-F. It is true 
that it has been Jaid down, though the 
decisions are not uniform in that respect, 
that questions of extension of time or 
exclusion of time ought to be answered 


solely: by reference to the Provisions con-- 


tained in the Limitation Act. I have in 


mind the cases where suspension of time: 


had been pleaded AH from ‘the statute of 


after ithe 


..Shooshee Mukhee (1) and Sarat Kamini 
another co-sharer of his having by pre” 
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which the cases of Ranee Surna Moyeev. 
Ye 
Nagendra Nath Pal (2) are types. In the 
last-mentioned case which has been followed 
by the Madras: High Court in Satya 
Narayan Brahman -v. Seethaya. (3) my. 
learned brother Mukerjee, J., after an 
elaborate review of the case law, repelled 
the claim for exclusion of time based not on 
the provisions of the Limitation Act but on 
equitable principles. ButI do not’ consider 
that these decisions can be invoked in the 
case before me. It is an -established 
Principle that where rights of third parties 
have not intervened, it is not only. in the 
power, butit is the duty, of the Court, to 
relieve a party of the injury done to him 
by it, by reason of its mistakes and defau'ts 
or mistakes and defaults of ils- officers in- 
advertently committed. Actus curiae 
neminem gravabit. This principle, in my 
judgment, ought to be applied even when for 
relieving a party from such injury the Court, 
has to consider the question of time.’ I -ac- 
cordingly discharge this Rule with -costs. 
Hearing fee one gold mohur to be, divided 
between the appearing opposite parties. in 
equal shares. 
Rule disharoed: 


D. 

Na kaa oat R5: 2 Beng. L R10; 2 
Suther 173: 2 Sar 424 (P O). 

(2) 2930 WN 973, 89 Ind. Cas. 1000; A I R 1926 
Cal. 65:43 C0 LJ 155. 


(3) 50 M 417; 100 Ind. Oas, Fiii AIR 1927 Mad- 
597; 52M L J $96; 25L W4 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


‘Criminal Revision No. 38 of 1931 
July 21, 1936 
Davis, J. O. AND Merata, A.J.Q. 
ACHAR KHUDA BAKSH-—APeL10ANT 
versu 
BAR ASSOCIATION, KARACHI— | 


OPPOSITE PARTY 

Sind Courts Act (XII of 1866), s. 15-A—Tout — - 
Proceedings to declare persons as touts, if only de- 
partmental—Power of Judicial Commissioner's Court 
to conduct tnquiries—Legal Practitioners Act(XVIIT 
of 1879), s. 36, Expl.—Meeting of Bar Association 
must be specially convened to declare a man as tout. 

Proceedings fo declare a msn .a tout are not * 
judicial proceedings but proceedings of a depart- 
mental nature which relate to the working of the 
Courts, and s. 15-A, Sind Courts Act, gives to Judi- 
cial Commissioner's Court the general control over 
inquiries made into the question of whether a man 
is or is not about. > 

The words ‘any person’ appearing first.’in the . 
Explanation tos. 36, Legal Practitioners Act, mean 
‘any named person'. or ‘any specified person’ and .. 
the meeting of the Bar Association must be specially 


644 
convened for the purpose of declaring any person 


oy persons whose name or names aie before the 
meeting when it is convened, to be or not to bea tout 


Cr. R. against an order of .Milce, 
A.J. C., dated February 2, 1931. 

Mr. Hassomal M.. Gurbuzani, for the 
Applicant. 

Mr. Khanchand Gopaldas, for the Bar As- 
sociation. 

Davis, J.C.--This application purports 
to be made under s.115, Civil Precedure 
Code, or s. 15-A of the Act XII of 1866, and 
prays that we set aside an order of the 
learned Additional Judicial Commissioner; 
R. B. Milne, Esq, in exercise of his 
District Court jurisdiction, declaring the 
applicant to be a tout. A preliminary ob- 
jection was taken based upon the case in 
In re Mulchand Bhupatrai (1) that this 
Court in its revisional jurisdiction has no 
power to interfere under s. 115, Civil Proce- 
dure Code with an order under s. 36, Legal 
` Practitioners’ Act, and the learned Advocate 
in argument has not now taken his stand 
upon s. 115, Civil Procedure Code at all. 
He accepts the ruling of this Court in the 
‘case just cited, and takes his stand upon 
s. 15-A, Sind Courls Act. Section 15-A,: 
Sind Courts Act, reads as follows: 

“The Court of the Judicial ‘Commissioner shall have 
general control over all Courts which .may be 
subject to its appellate jurisdiction and may, with 
the sanction of the Local Government, make rules 


for the supervision and working of such Oourts and 
for their visitation and inspection ,... 


But the learned Advocate who appeared 
for the Karachi Bar Association took ob- 
jection to the application of s. 15-A, Sind 
Courts Act, arguing that it was not as wide 
in its scope as s. 107, Government of India 
Act, with which it could be compared, and 
that it did not confer upon ihe Court the 
power of what has been called judicial su- 
perintendence. We think, however, that 
this objection is answered by the fact that, 
in our opinion, proceedings to declare a 
mana tout are not judicial proceedings 
but proceedings ofa departmental nature 
which relate to the working of the Courts, 
and we think, therefore, that it is clear that 
8: 15-A, Sind Courts Act, gives to this 
Court the general control over inquiries 
made into the question of whether a man is 
or is not a tout. That being: so, we think 
that tha application will lie under s. 15-A of 
Act XIL of 1866, and that we have a general 
power of control over the proceedings taken 
‘under s. 36, Legal Practitioners’ Act, and 
that wecan interfere if we think that in- 


(1) 139 L R21% ATR 1920 Sind 72; 55 Ind, Cas: 
33; 2LCr. L J 449, Berean eee 
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jastice has been done. In this case, the 
racord is not perhaps as full as we mig 
desire, and it appears that fhe learned Judge 
kas relied upon a resolution of members of 
the Bar Asscciation in which they unani- 
mously declared the applicant Achar, son 
of Khuda Baksh, to be a tout. Objection 
was taken on behalf of the applicant that 
this resolution was not upon the record, 
but it is clear that the learned ` Judge when 
he wrote his order had the material re- 
cords before him, and the applicant has 
put in the paper-book certain papers which 
be has chosen with discrimination only 
to assist his case. He has not put on re- 
cord copies of all papers. We have nv 
doubt that the learned Judge had before 
Lim a properly authenticated copy of the 
resolution of the Bar Association. But it 
appears from the minutes of the meeting 
t5 which we have referred that this Achar, 
son of Khuda Baksh, was not named among 
the persons who were to be considered touts 
in the notice convening the meeting, and 
taat while certain names were before the 
meeting when it met, the name of Achar, 
son of Khuda Baksh, was proposed and 
seconded by certain members of the As- 
sociation during the course of the meeting 
and that it was on this resolution so made 
and seconded during the course of the 
meeting that the members ofthe Associa- 
tion unanimously resolved him to be a 
tout, and it is this resolution that the learn- 
ed Judge has apparently relied upon as 
evidence of general repute. But when we 
refer to the Explanation to s. 36, Legal 
Practitioners’ Act, we read as follows: 
“Pzplanation.—he passing of a resolution declar- 
ing any person to be or not to be a tout, by a 
majority of the members present at a meeting, 
specially convened for the purpose, of an association 
of parsons entitled to practise as legal practitioners 
in any Court or Revenue Office, shall be evidence 


of the general repute of such person for the purpose 
of this sub-section.” 


And the question arises as to whether 
the words “any person” appearing first in 
this Explanation mean “any named per- 
son” or ‘any specified person’, so that the 
meeting must be specially convened for 
the purpose of declaring any Person cr per~ 
sons whose name or names are before the 
meeting when it is convened, to be or 
not to be a tout. It was urged faintly by 
Mr. Khanchand that the words “any person” 
in the Explanation did not mean “any nam- 
ed person” or “any specified person” , but 
it was sufficient if the meeting was conven- 
ed for the purpose of considering the 
question of declaring persons generally to 
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be touts or not. But if we exclude from 
consideration for the time being certain 
words in the Explanation and read ihe 
explanation as follows, we think it must 
be clear that the notica convening the meet- 
ing must contain the names of the per- 
sons relating to whom a declaration is 
to be made. For instance, if we read the 
Explanation as follows: “The passing of 
a resolution declaring any person to be 
or not to be a tout, ata meeting specially 
convened for the purpose...” and, of 
course, as the plural includes the singular, 
it would appear the meeting is to be con- 
vened to declare certain named persons to 
be touts and not persons generally by the 
majority of lay persons present at a meet- 
ing specially convened for the purpose. 
The word “such” in the last part of the 
Explanation refers back to the .words “any 
person”, and we think that the whole pur- 
pose of the Explanation is to provide that 
when ihe meeting is called, the members 
of the Association know the names of the 
persons whose fate they are to consider be- 
forehand, so that they can or cannot be 
present as they are interested or not in- 
terested in these particular persons. To 
hold otherwise would be to allow surprises 
to be sprung upon the meeting and for 
persons to be declared touts without due 
warning to the members of the association 
who, if they had had notice, might have 
made inquires, quite apart from the fact 
that members absent might have been pre- 
sent, if they had notice of the names which 
were to be brought before the meeting. In 
this particular case, therefore, we do not 
think that the provisions of Explanation to 
s. 36, Legal Practitioners Act, were suffi- 
ciently closely followed to enable us to 
accept the resolution as evidence of general 
repute. But reference tos, 35, Legal Prac- 
titioners’ Act, will show ihat the Court 


can act on evidence of general repute or’ 


otherwise, and it is clear from the order 
of the learned Judge that he has primarily 
relied upon affidavits filed by the applic- 
ant in his own defence. To us it is per- 
fectly clear that these affidavits are in 
essense confessions by this applicant of his 
association with Pleaders. He describes 
himself in his application as a zemindar 
residing at Malir. In his own application 
he states that_he could have got other 
Pleaders to speak for him.. We think our-. 
selves that the: association of this zzmindar 
with Pleaders is so close and so unneces- 
sary, regarding his ostensible occupation 
of zemindar, that the only conclusion is 
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that he does habitually act-as a tout, and 
that though the resolution of the Bar As- 
sociation is deprived, by reason of defects 
to which we have referred, of any eviden-: 
tiary value, itis in fact correct. We, how- 
ever, reject it for the purpose of evidence 
and rely upon the affidavits and statement 
of the applicant. 

We consider that it is not incumbent 
upon us in the exercise of our powers of 
control under s. 15-A, Sind Courts Act, to 
interfere unless we hold that natural justice 
has been violated, or that there has been 
some serious error in procedure which has 
prejudiced the applicant, or that there is 
no sufficient evidence upon the record on 
which the learned Judge could come to 
the conclusion to which he came. In this 
case we do not consider natural justice has 
been violated. The applicant was given 
an opportunity to be heard in his own de- 
fence. Nor do we consider there has been 
any serious error in procedure. We cannot 
say that there was no sufficient material 
upon the record upon which the Judge could 
come to his conclusion. We think, in short, 
that his decision is a right decision, and 
we will not, in the exercise of our power of 
control, interfere. The application is, there- 
fore, rejected. 

N. Application rejecied. 


RANGOON HIGH COURT 
Criminal Appeal No. 1209 of 1936 
September 17, 1936 
Mya Bu AND BRAUND, JJ. 
EMPEROR—ProseCUTOR 

l Versus 


MAUNG AUNG GYAW— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 417— 
Appeal against acquittal—High Court inclined to 
view that evidence disclosed afforded reasonable 
grounds for view of trial Court—High Court will 
not interfere—Limitation—Application for -admis- 
zion of appeal shouldj be filed as early as possi- 

e. 

Where in an appeal from acquittal the High Court 
after considering the evilence is inclined to tho 
view that there are facts or circumstances disclosed 
by the evidence which may not unreasonably be 
accepted as grounds for the conclusion arrived at 
by the trial Judge, the High Court will not interfere, 
Sheo Swarup v. Emperor (1), applied. 

Although there is subsisting a departmental cir- 
cular stating that sanction to an appeal will be 
refused if it is filed after the expiration of three 
moritbs, that does not mean that it is proper to 
wait for a period of three months, or anything 
like three months, before appealing against an - 
acquittal. i i 

Or. A. against an order of the Addi- 
tional Sessions Judge, Tharrawaddy, dated 


June 22, 1936, 
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Mr. E. W. Lambert, for the Crown. 
Mya Bu, J.—This is an appeal against 
„an acquittal by the learned Additional 
Sessions Judge of Tharrawaddy. The res- 
-pondent was tried under charges of murder 
and of robbery committed on the night of 
February 24, at the house of Ma Kin May 
and her husband Maung Shwe. The only 
direct evidence of the commission of the 
robbery is that of Ma Kin May, whose ac- 


count of the occurrence is as follows : She 


awoke from sleep in consequence of certain 
flash of electric torchlight in the house 
and saw the respondent holding a spear 
in a vertical position on her husband's 
body. With the respondent there were two 
other men whom she had not known be- 
fore. One of those two unknown men kept 
guard over her, while the other and the 
respondent tied her husband’s hands by 
means of a rope. She was then divested 
of her ear-rings worth about Rs. 20 by 
the respondent; and thereafter, the res- 
pondent and one of the unknown men 
dragged her husband out of the house and 
she heard some sounds of blows, after 
which the man who was guarding over her 
was called by the respondent to come out. 
As the man responded to the call, she 
made her escape towards her mother’s 
house, which was ata distance of about 
500 feet, and while running she called out 
the name of the respondent in her shouts, 
saying that the respondent and two others 
had robbed her and that her husband was 
dying. 

Her brothers promptly responded to the 
call, and they went to her houssa and found 
Ma Kin May's husband lying prostrate in 
front of the house, covered with weunds, 
and thereafter some other neighbours arriv- 
ed. Ma Kin May’s husband, Maung Shwe, 
had numerous incised wounds, 31 in all. 
He was removed from the place in a cart, 
to be taken to the hospitel at Tharawaddy 
but he died on the way. On arrival at 
Tharrawaddy, about 10-3-0 in the morning 
of February 24, Ma Kin May gave her 
first information report at the Police Station. 

The crucial point in the case is whether 
Ma Kin May's identification of the respon- 
dent as one of the robbers is reliable or 
trustworthy. The learned Additional Ses- 
sions Judge, for certain reasons stated by 


him, came to the conclusion that it was 


not reliable or trustworthy. We have 
considered the evidence in the case and 
heard the learned Assistant Government 
Advocate and are inclined to the view that 
there are facts or circumstances disclosed 
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by the evidence which may not unreason” 
ably be accepted as grounds for the con? 
clusion arrived at by the learned trial 
Judge. Therefore, adopting as we do the 
criterion laid down by the Privy Council 
in Sheo Swarup v. Emperor (1) we con- 
sider that there is no sufficient ground for 
interfering with the judgment of acquittal 
which is now appealed against.- The ap- 
peal is, therefore, dismissed summarily. 
Eraund, J.—I agree that the case in the 
Privy Council referred to by my learned 
brother binds us in cases such as these, to 
treat the application by the Crown for the 
admission of an appeal on the same foot- 
ing as the application of a convicted per- 
son against his conviction and sentence. 
Applying these considerations, and having 
considered the case as carefully as is pos- 
sible, the judgment of the learned Addi- 
tional Sessions Judge and the evidence 
upon which that judgment is based, I am 
unable to come to the conclusion that there 
is any material matter which the learned 
Sessions Judge has either failed to consider 
or in considering which he has arrived at 
a conclusion which, upon the evidence, 
could properly be interfered with by an 
Appellate Court. fn these circumstances, 
therefore, I too think that there is no 
sufficient ground for interfering with the 
acquittal. . ‘ 
I desire only to add this: that this 
appeal was launched two mortis and 16 
days after the acquittal of the accused man. 
The charge was, andif this appeal were 
admitted, would still be one of murder. 
Although there is subsisting a departmental 
circular stating that sanction to an appeal 
will be refused if itis filed after the ex- 
piration of three months, that does not, in 
my view, mean that itis proper to wait for 
a period of three months, or anything like 
thres months, before appealing against an, 
acquittal. In acase such as this, which is 
an appeal against an acquittal upon 2 
capital charge, it appears to me thatit 
would be desirable, if an appeal is to result, 
that application for admission should be 
made much earlier than two months and 
16 days after the accused person has been 
acquitted and discharged. 
N. Appeal dismissed. 
(1) 56 All. 615; 151 Ind Cas. 322; AIR 1934 P O 
227; (1934) Cr. Cas. 1134; 61 I A 398; 7R P 0 63; 11 
OW N 1119; (1834) AL J 905; 40 LW 436; 15 P L 
T 607; (1931) M W N 1017; 67 ML J 664; 60 OL J 
276; 39 O W N 15, 36 Bom. L R 1185 (P. ©). 
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LAHORE HIGH COURT 
Second Civil Appeal No. 44 of 1936 
April 17, 1936 
Aena HAIDAR, J. 

Musammat MULKH BANO AND otagRs 
—Derenpants—APrELLANTS 


versus 
MUHAMMAD BANARAS KHAN—. 
PLAINTIFF—RESPONDENT 


Practice—Second Appeal—Question of title—Lower 


Court erroneously relying on copy in respect of 
which presumption under s. 90, Evidence Act (I of 
1872), cannot be made—Procedure—High Court can 
remand or arrive at finding itself—Certified copy 
not thirty years old—Presumption under s. 90, if can 
be drawn. : 

The question of title is clearly one of fact and if 
in arriving at this finding of fact the Court has 
erroneously relied upon a copy in proof of the con- 
tents of the original, but in respect of which the 
presumption allowed under s. 90, Evidence Act, can- 
not be mnde, there are two courses which are open 
to the High Court in second appeal. It can remand 
the case to the lower Appellate Court directing it to 
record a fresh finding after eliminating the copy, 


from consideration and confining itself to the other - 


evidence in the case; or it may proceed under s. 103, 
Civil Procedure Code, and arrive at its own finding 
on a perusalof the relevant and admissible evidence. 

Where the certified copy of a document is not 
thirty years old the presumption under s. 90, Eri- 
dence Act cannot be raised in respect of it. 

[Oase-law referred to.] i 

8. 0. A. from the decree of the District 
Judge, Attock, dated October 16, 1935. 

Dr. Nand Lal, for the Appellants. 

Messrs. Barkat Ali and Muhammad Amin 
(Sheikh), for the Respondent. . 


dJudgment.—This is a defendants’ appeal 
arising out of a suit for possession of a 
house, detailed in the plaint, by ejectment 
of the defendants. The trial Court dis- 
missed the plaintiff's suit but on appeal the 
District Judge set aside the order of the 
original Court and decreed the plaintiff's 
claim. The defendants have come up to this 
Court in second appeal and Dr. Nand Lal, 
Counsel for the appellants, has argued the 
appeal at an inordinate length and beyond 
all proportion to the points involved in it, 
The facts of the case are simple. The plaint- 
iff came into Court on the allegation that, 
under a registered sale-deed, dated April 7, 
1894, the ancestors of the defendants, who 
were. brothers of Budha Khan, the grand- 
father of the plaintiff, has sold the house in 
suit to Budha Khan. He further alleged 
that he had been in possession of the house 
throughout by right of inheritance and had 
been dispossessed by the defendants about 
two or three years ago. f 

The defendants pleaded that the house 
in suit was not sold by the ancestors of the 
defendants, that the plaintiff had never been 
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in possession of the house within 12 years. 
Prior to the institution of the present suit 
and that defendants had been in adverse’ 
Possession of the house for a period of more ~ 
than 12 years. There were other points’ 
which were raised on the pleadings and on 
which issues were framed, but they do not 
seem to have been argued either before.the 
lower Appellate Court, or in this Court, and, . 
therefore, they need not detain us. The 
plaintiff relied upon a certified copy of the 
sale-deed, dated April 7, 1894, under which. 
according to the plaintiff, the ancestors of . 
the defendants had sold the house in suit 
together with other property in favour of 
Budha Khan through whom the plaintiff 
claimed title. The lower Appellate Court 
was satisfied that the original document had - 
been lost and, therefore, the plaintiff could . 
produce secondary evidence, which, in the - 
present case, -was the certified copy of the - 
sale-deed. The defendants raised. the ob- 
jection that as this copy was not more than 
30 years old no such presumption could be 
raised about it, as was laid down in-s. 90, 
Evidence Act. Reliance is placed upon the: 
observations of their Lordships of the Privy - 
Council to be found at pp. 502 and 504* of - 
Basant Singh v. Brij Raj Saran Singh (1). - 
In that case a copy of a certain will was pro- 
duced and the Court was asked on. the: 
strength of that. copy to presume the 
genuineness’ of the original. A number of 
decisions were cited before their Lordships, 
e. gu Khetier Chunder Mookerjee v. Khett:r 
Paul (2), Dwarka Singh v. Ramanand 
Upadhia (3), Iskri Prasad Singh v. Lalli Jas | 
Kunwar (4), and it was argued. that the 
copy can be admitted in evidence to prove: 
the contents of the original. Their. Lord-: 
ships, however, observed that the decisions 
cited did not contain a sound exposition of - 
law. The remarks of their Lordships on. 
account of their great importance are quoted - 


verbatim below: barn S 
“The section (č. e, s. 90, Evidence Act) clearly 
requires the production to the Court of the particular . 
document, in regard to which the Court may make 
the statutory presumption. If the document pro- 
duced isa copy, admitted under s. 65 as a secondary 
evidence, and . it is'produced from proper: custody 
and is over 30 years old, then the signatures au- 
thenticating the copy may be presumed to be genuine,- 
(1) 57 A 494; 156 Ind. Oas. 864; A I R 1935 P O, 
132; 62 I A 180; 8 R P O'4: (1935) O W N 759; (1935) 
M W N 768; (1935) A L J 817; 39 C W N 1057; 69 M 
L J. 225; 42 L W 231; 16 P L T 669; 37 Bom. L R805; - 

37 P L R611 (P. O0). 

(2) 5 C 886; 60 O L R 199. 

(3) 41 A 592; 51 Ind. Cas. 275; A I R 1919 All. 232 
17A LJ 71l. ; i 

(4) 22 A 294; A W N 1900, 82, 


' “*Pages of 57 A—[Ed]. 
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as was done in Seethayyav. Subramanya Somayajulu 


There observations of the highest iri- 
bunal are entitled to great weight and must 
be loyally followed. by all Ccurts in India. 
The copy in the present case admittedly 
. is nat 30:years old and, therefore, the pre- 
sumption under s. 90, Evidence Act, cannot 
be raised in respect of it. Their Lordships, 
however, in the esse noted above were 
satisied from other evidence on the record 
as'regards the terms of the will on which 
reliance had been placed by the party who 
had produced the copy of the said will. 
Mr. Barkat Ali, the learned Counsel for the 
respondent, realizing the difficulty created 
in his way by the Privy Council judgment 
noted above, invited the attention of the 
Court to the provisions of s. 65, Evidence 
Act, where itis laid down that a certified 
copy of the dccument mentioned in cl. (f) 
was admissible. He has furthar referred 
tos. €8, Evidence Act and argued that, in 
the absence of any specific denial by the 
executant or his successors, the defendants, 
in the present case, it- was not necessary to 
prove tke execution of the will by producing 
one or more attesting witnesses. He has 
quoted Thayammal v. A. T, Muthukumara- 
swami (6) where a Division Bench had laid 
down that the proviso, which has been 
added by the Amending Act XXXI of 1926, 
was retrospective. The point is nct free 
from difficulty and I do not propose to go 
into it in detail. It was argued on behalf 
cfihe appellants thatthe copy of the sale- 
deed dated April 7, 1891, was not properly 
“tendered” in evidence. Thedocument wes, 
however, filed in Court along with the 
plaint and the plaintiff in his statement 
before the Court had mentioned it. I do not 
think that,in second eppeal I would have 
rejected this ducument and eliminated it 
from the record on the ground cf defective 
procedure alcne. The point, however, does 
nob arise. 

The lower Appellate Court has Leld that 
the evidence consisting of the sale-deed 
c. upted with other oral evidence produced by 
the plaintiff clearly shows that the plaintift 
was the owner cf tLe property in dispute; in 
other words, it has held that the plaintiff 
had succeeded in proving his title. Now, 
the questicn-of title is clearly one of fact 

(5) 52 M 453; 117 Ind. Cas, 507; A I R 19299 PC 
11°} 56 I A 146; 33 O W N 578; 29 L W 801; 31 Bom. 
a they C LJ 466; 56 M L J 730; (1929) MWN 

(8) A IR 1929 Mad. Rf]; 121 Ind. Cas. 85°; 57 AL 
k J 58F; 30 L W 677; Ind. Rul. (1930) Mad, 266; 53 M 
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and if in arriving at this finding of fact the 
Court has erroneously relied upa a copy In 
proof of the conten's of thz original, butin 
respect of which the presumption allowed 
under s. 90, Evidenca Act cannot be made, 
there are two courses which are open to this 
Court in second appeal. It can remand 
the case to the lower Appellate Court direct- 
ing -it to record a fresh finding after 
eliminating the copy from consideration and 
confining itself to the other evidence in the 
ease; orit may proceed under’s. 103, Civil 
Prozedure Code and arrive at its own fnd» 
ing on a perusal of the retevant and admis- ` 
sible evidence. H wing regard tothe time, 
which has already been spant in. this Court 
in hearing this appeal, I have decided to 
adopt the latter course, instead of prolonging 
the litigation by remanding the case. ` 

Ihave gonethrough the evidence on the 
record and I am fully satisfied that the 
plaintiff has been able to prove that his 
grandfather Budha Khan had title to the 
house in dispute and that the plaintiff and 
his ancestors have been exercising through- 
out acts of ownership and. putting their 
own tenantsin it. Theadverse possession- 
pleaded by ihe defendants has not been 
Proved. The result, therefore, is that the 
plaintiff has succeeded in proving his title 
and the further factthit he has been in - 
possession of the house within 12 years 
prior tothe institution of the present suit, 
The plaintiff's suit was, therefore, rightly- 
decreed by the lower Appellate Court.. I, 
therefore, affirm the decree of the lower 
Appellate Court and dismiss this appeal with 
GoS!s, 


N. Appeal dismissed. 


MADRAS HIGH COURT 
Civil Miscellaneous Second Appeal No. 47 
of 1931 - 
September 24, 1935 
CORNISH, J. 
SRIREDDI VENKATARAJU AND OTIERS — 
DECRER-HOLDERS—PETITIONEYS —ÅPPELLANTS. 
- TETSUS 
ALLAM GANGARAJU AND oTunRs— 
JUDGMENT DEBTORS Nos. |, 3 AND 5—CcUNTER- 
PETITIONERS— RESPONDENTS 
Ciri! Procedure Code (Act V of 1908), s. 48— 
Ezecution of decree—Application filed within 12 
years from date of decree—Notice for appointment 
of guardian of minor respondent not issued within ` 
12 years—A pplication, whether time-barred, 
An application for execution which is filed with- 
ir 12 years from tbe date of the decree will not be 
time-barred under s. 48, Civil Procedure Code, oven” 
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though notice for appointment of a guardian for a 
minor respondent is issued only after thsexpiry of 
lz years, The issuing of notice to somebody repre- 
senting aminor judgment-debtor is only ancillary to 
the application and cannot be treated as a fresh ap- 
plication. Viraramav. Annasawmy (1), referred to. 

©. Misc. S. A. against -the order of the 
Court of the Subordinate Judge of Narasa- 
pur, dated October 17, 1933, and made in 
A.S. No. 13 of 1932 preferred against the 


order of the Court of the District Munsif * 


of Narasapur, dated December 15, 1931, 
and made in E. A. No. 1149 of 1929 
in O. S. No. 274 of 1918. 

Mr: P. Sumasundaram, 
lanis. 

Mr. V. Surayanarayana, 
pondents. . 

Judgment.—The appellants are the 
legal representatives ofthe decree-holder. 
He obtained his decree on October 15, 
1918. 
lants made an application to have the 
decree” transmitted to another Court for 
execution. Jn the - meanwhile there had 
been a protracted attempt to serve the 
3rd defendant with notices. Ist defen- 


for the Appel- 
fur the. Res- 


dant had been served and 5th defendant ` 


had been served: but Ist defendant the 
father and guardian of the 3rd defendant, 
refused service on his behalf, and when 
the appellants got 3rd- defendant's mother 
apronted his guardian, that woman was 
never at tke address to which the notice 
was sent. At long last on October 30, 1930, 
a Court Clerk was appointed guardian. 
By that time of course 12 years from the 
date ofthe decree had passed. The Court 
to which the decree was transmitted re- 
turned it to the transmitting Court to 
determine the question of limitation. 
And upon this both the lower Courts have 
held that the execution application is 
barred. It wasnot barred ‘unless it was 
in the nature of a fresh apptication after 
the 12 years limit laid down by s. 48. 
The application itself, having been made 
on November 7, 41929, was within the 
prescribed time limit, and it seems to me 
that the notice required to go to some- 
body representing the 3rd defendant was 
oaly ancilliary tothat application and could 
not be treated as afresh application. Itis 
settled that an application made within 
the 12 years limit does not preclude an 
order being made on it after that period: 
Virarama v. Annaaswmy (1). In my opinion 
therefore s. 48 didnot bar the application. 
On this conclusion it is not necessary to 


consider the question of fraud. The appeal . 


(1) 6 M 359, 
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is allowed and the matter will be remand- 
ed for disposal. But in view of the . 
dilatoriness of the appellants in pursuing 
their remedies I make no order for costs 
in this appeal. The appellants will hav 


their costs in the lower Court. i 
“A. : _ Appeal allowed. 
PRIVY COUNCIL. 


Appeal from the Patna High Court 
‘December 16, 1936 
Lorp Roos, SIR SEADI LAL AND 
SIR George RANKIN 
Mahanth RAMDHAN PURI AND OTHERS — 
APPELLANTS 
TETSUS 


- Chaudhury LACHM1 NARAIN AND OTHERS— 


RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. T, r. 3,0 II, 
r. 3,0. VI, r. 17,8, 99—Mere fact of misjoinder, af 
sufficient to entitle defendant to have proceedings 
set aside—Amendment of plaint—High Court grant- 
ing leave to amend—Additional written statement 
allowed tobe filed—Held, amendment was properly 
allowed. 

Under the rules as they nowstand, the mere fact 
of misjoinder is not by itself sufficient to entitle 
the defendant to have the proceedings set aside or 
action dismissed. Joinder of parties, and joinder of 
causes of action are discretionary in this sense, that 
if they are joined there is nc absolute right tohave 
them struck out but it is discretionary in the Court 
to do s> if it thinks right. No effect can be given 
to the objection of misjoinder where the merits of 
ths case have been satisfactorily disposed of inspite 
of the complication of the proceedings. Thomas v. 
Moore (1), relied on. 

Where in the plaint an averment was made that 
a loan was taken by the father and karta of a joint 
Hindu family without legal necessity and hence the 
decree and sale should be set aside and the plaint 
contained als) general allegations that the indebted- 
ness was tainted by an immoral origin, and in the 
High Court amendment of plaint was allowed so 
that plaintiffs should be made to proceed regularly 
and additional written statements were allowed to be 
filed and additional issue was framed after care- 
fully considering the position, as parties stated that 
the case need not be remanded : 

Held, on a review of the whole matter that the 
amendment was within the competence of the High 
Court having regard to the terms of O. VI, r. 17, and 
was not of sucha character as tobe objectionable 
either as changing the subject-matter of the suit or 
as being otherwise unfair. © 

Messrs. J. P. Eddy, K. C. and M. H. 
Rashid, for the Appellants. 


Mr. S. Hyam, for the Respondents. 


Sir George Rankin.—The suit out of 
which this appeal arises was brought- in 
forma paupiris on September 18, 1929, 
by the three sons of one Kashinath against 
no fewer than 78 defendants. The plaint 
is along and complicated document of 
b9 paragraphs and the general outline of its - 
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© contents is that Kashinath, the father and 
karta of a Mitakshara family, had em- 
‘barked upona career of vice and extra- 
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reference to the two properties now in: 
question were fully investigated by the 
learned Subordinate Judge of Patna in the 


course ofa long trial. His decision was that. 
the plaintiffs have established their right 
to a three-fourths interest in each of these 


. <. Vagance, in the course of which he had 
77." parted with a number of the family pro- 
8 perties and had lost other properties by 


-sales in execution of decrees. The purposs 

of the plaint was to recover various pro- 
perties from the persons to whom they 
had been thus alienated, upon the footing 
that the alienations were not made for 
family necessity and if made for Kashi- 
nath’s antecedent debt, were not binding 
against his sons by reason that they were 
made for purposes which the Hindu Law 
regards as immoral. In respect that all 
the transaclions impugned were brought 
under the allegation as to Kashinath’s bad 
character and habits, the various transac- 
tions raised what may be called a common 
question of fact, and in a very extended 
sense of the phrase it may be said that they 
constituted a series of transactions, but 
their Lordships have no doubt that this 
plaintif challenged a greater number of 
transactions and impleaded a greater num- 
ber of defendants than was either neces- 
sary, reasonable or convenient; in so saying 
their Lordships have not forgotton that in 
some cases different defendants by virtue 
of different transactions have come to 
have competing claims in respect of the 
same property. 

The appellants before their Lordships are 
defendants Nos. 28, 33 and 35, their names 
being Mahant Ramdhan Puri, Bipat Ram 
and Adjodhya Prasad, respectively. The 
two lasi-mentioned had joined in one 
written statement. The first had filed an- 


other written statement jointly with de-. 


fendant No. 36. The properties in which 
these defendants, or some of them were in- 
terested included some property as to 
which the Courts in India dismissed the 
plaintiffs’ claim, and this appeal concerns 
two items of property only each item being 
a share of a village called Rupan. Pro- 
perty No. 1 is a third share that isa 5 
annas 4 pies share in this village. Pro- 
perty No.2 is a share represented by a 


very small fraction and is called the 2 


dams 19 kouris share. Property No. 1 
was part of the ancestral family property 
of Kashinath. Property No. 2 was not. 
The first connection of the plaintiffs’ family 
with property No. 2 was that on February 
18, 1917, one Gopal Narain sold it to the 
plaintiffs’ mother, Musammet Thakur 
Kuer- 

The trasactions which took place with 


two properties and his conclusions have - 
been concurred in by the High Court of 
Patna on appeal by these defendants. 
On this appeal no complaint is made of the 


‘decree being limited to a three-fourths 


interest. The trial Court's judgment is 
dated March 31, 1928, more than five years 


from the date of the plaint, andthe decree . 


of the High Court is dated December 16, 
1932. j 

To deal first with property No. 1—the 9. 
aunes 4 pies share: : 

In 1913 Kashinath had executed in favour 
of his wife a mukarrari lease comprising 
this property and certain ‘others. In 1915 
this property was sold for arrears cf road- 
cess and was purchased by Bipat Ram, the 
second of the present appellants, who- in 
1917 re-conveyed it to Musammat Thakur 
Kuer. The Courts in India having without 
difficulty found that the lady in this trans- 
action was acting as her husband’s nominee 
and on behalf of the joint ‘family of which 
he was karta rightlyconcludei that these 


transactions did not exclude or affect the - 


interest ofthe plaintiffs in this prcperty. 


On May 29, 1920 however, one Durga Prasad | 


who had lent money to Kashinath on a ` 


bill of exchange upon which a Pleader - 


called Sital Prasad was acceptor, and had 
obtained a money decree (November 15, 
1912) therefor against Kashinath caused 
this property to be put up for sale in exe- 
cution of the decree and purchased it 
himself. When he came to take possession 
of it, however, Kashinath's wife, Musammat 
Thakur Kuer, resisted him, claiming on the 


strength of her mukarrari lease; where- | 


upon Durga Prasad brought a suit against 
Kashinath and his wife to have it 
declared that the mukarrari lease was 
a collusive document. In this suit 
Durga Prasad obtained anex parte decree 
on April, 26, 1920, and- again took out 
execution against property No. 1 and 


purchased it himself. This execution sale ` 


having been confirmed and certain objec- - 
tions thereto taken by Kashinath and by his ° 


wife having been dismissed, each brought 
an appeal in the Court of the District 


Judge, 


Prasad died and the disputes were com- 
promised with his widow. On April 1, 


challenging the execution sale. ’ 
While these appeals were pending, Durga > 
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1921, an ijara deed was entered into by 
Kashinath and his wife with one Munshi. 
Deonath Sahai comprising inter alia: this 
property whereby Rs. 10,000 was raised 
to be given to Durga Prasad’s widow as a 
term of the compromise. The lender, 
Munshi Deonath Sahai, was defendant 
No. 51 in the present suit and his rights 
under the ijara deed were challenged by 
the plaintiffs. On the same date the 
compromise with Durga Prasad’s widow was 
completed by her executing what purports 
to be a deed of relinquishment, but 
which recite that both the appeals to the 
District Judge were withdrawn, that she 
had returned the sale zertiticate, that she 
had no longer any interest in or 
possession over the property, and that her 
rights had been acquired by Kashinath 
and his wife. This deed was stamped as 
a deed, of relinquishment under the Indian 
Stamp Act and not at the higher rate 
payable in the case of a conveyance. 

Now betweén the purchase by Durga 
Prasad on May 29, 1920, and the deed of 
relinquishment (so called) of April 1, 1921, 
namely, cn July 26, 1920, this 5 annas 
4 pies share. in village Rupau had been 
purchased by Bipat Ram, appellant No. 2 
before their Lordships, at another execu- 
tion sale. In 1913 one Mohanth Dalmir 
Puri, a cc-sharer malik of village Rupau, 
brought a partition suit (No. 23 of 1913) 
“against Lis co-sharers, including Kashinath, 
in respect of his interest in property No. 1, 
and also including Gopal Narain, to whom 
this judgment will make further reference 
in connection with property No. 2. Kashi- 
math having set up his wife's interest 
under the mukurrari lease before mention- 
ed, she also was impleaded. The suit 
resulted in a decree for partition which 
contained certain orders for costs. In exe- 
cution of this decree, at the instance of 
the plaintiff Mohanth Dalmir Puri, property 
No. 1 was put up for sale on July 26, 1920, 
as being then the property of Kashinath, 
and it was sold to Adjodhya Prasad, ap- 
pellant No. 3, who was acting for Bipat 


Ram, appellant No. 2. This sale was duly. 


confirmed by order of the Court. The pre- 
sent plaintifis having made an unsuccess- 
ful attempt to suggest that the partition. 
decree was not binding upon them, set up 
against Bipat Ram who purchased on 
July 26, 1920, the fact that on May 29, 
of that year property No. 1 had been pur- 
chased by Durga Prasad. This by itself 
would not enable the plaintiffs to succeed 
in ejeclment against the present appel- 
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lants (as they could only succeed upon 
the strength of their own title) but the 
plaintiffs farther rely upon the deed 
April, 1, 1921, as being not merely a re- 
linquishment of claim by Durga Prasad’s 


widow but a conveyance by her to the. . 


of - 


plaintiff's father and mother of the title to... 


property No. 1 which Durga Prasad obtain- 
ed by his purchase of May 29, 1920, con- 
firmed as it was by order of the Executing 
Court and by the orders of the District 
Judge dismissing the two appeals there- 
from. Their Lordships agree with the Courts 
in India in construing the deed of April 1, 


1921, as a conveyance, and on this view. 


though the sale to Bipat Ram on July 26, 
1920, was valid and regular, the judgment- 
debtor had no longer any interest which 
could pass by such sale, and the title relied 
upon by the present appellants in respect 
of property No. 1 has no validity. The 
plaintiffs’ title, therefore, prevails as the 
Courts in India have held. 
The dispute with reference to properly 
No. 2, the smaller share in this village of 
Rupau, can be more shortly disposed cf. 


When Gopal Narain, in 1917, sold this. 


property to the plaintiffs’ mother, she was 
acting, as the Courts in India have found, 
on behalf of the joint family. This pro-. 
perty was put up for sale in execution of 
the partition decree in suit No. 23 of 1913 
already mentioned, and on July 26, 1920, 
it was sold to appellant No. 3 on behalf 
of Bipat Ram, appellant No. 2, as being 
the property of Gopal Narain. That is to 
say what passed to BipatRam by the gale 


-was the right, title and interest of Gopal 


Narain. At this date, however, Gopal Narain 
had no interest left in him by reason of his 


transfer tothe plaintiffs’: mother in 1917:. 


The Courts in India have rightly rejected 
the suggestion that Bipat Ram can claim 
to have taken good title by his purchase 


by reason that Kashinath is stopped from- 


denying that the title was in Gopal Narain, 
by his failure to bring this fact to notice 
on the occasion of the execution sale. 

The reasons which induced the Courts in 
India to find in favour of the plaintiffs and 
against the title set up by the present ap- 
pellants have now been explained. The 
complaint made by Mr. Eddy on behalf of 


the appellants is really two-fold. He com- . 


plains first-:hat so many parties and so 
many causes of action should never have 
been’ joined in one suit under the provi- 
sions of O. I, r 3 and O. I 1. 8, 
and that the misjoinder is not merely a 
technical objection but one which, in the 
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language of s. 99 of the Code, affected 
the merits of the case. His second cəm- 
plaint is that the purchase by Darga Prasad 
on May 29, 1920, of property No. 1 should 
not be relied upon in any way by the 
Couris as against the appellants, because 
in the plaint it was part of the plaintiffs’ 
. case that the loan taken by Kashinath from 
Durga Prasad was for immoral purposes ; 
that his clients by their written statement 
had admitted this allegation and had, at tho 
trial, treated this as common ground be- 
tween the plaintiffs and themselves, not 
calling evidence to establish it, and not 
cross-exumining witnesses called to establish 
the contrary. 

Upon the first contention their Lordships 
are of opinion that the joinder of so many 
distinct causes of action against so many sets 
of defendants might well have led the trial 


Court to decline to entertain s3 miny mat- 


ters in ons suit, even if they were with- 
in a sound construction ofthe rules. There 
is good reason to think that the incon- 
venience and expense avoided by the 
plaintiffs who sued in forma pauperis has 
been much exceeded by the inconvenience 
and expense caused to the defendants. 
The written statement of the present ap- 
pellants (as is common in India) contained 
a plea that the suit was bad for mis- 
joinder or multifariousness but their Lord- 
ships have not been satisfied that at any 
tim2 before the commencement of the 
trial any appr-priate and serious applica- 
tion was made tə the Court upon the 
face of the pleadings for an order requiring 
the plaintiffs to amend by discarding por- 
tions of their claim. They arə satisfied, 
however, that ths heavy task which fell 
to the learned ‘Trial Judge of dealing 
with so many matters in one trial was 
ably and fairly discharged and that he 
arrived at acorrect view ofthe fasts. It 
is desirable to point out that under the 
rules asthey now stand the mere fact of 
misjoinder is not by itself sufficient to 
entitle the defendant to have the proceed- 
ings set aside or action dismissed. Bec- 
tion 99 of the Code isin plain words but 
their Lordships may repeat what was 
said by Lord Justice Pickford in Thomas 
v. Moore (1). “Whatever the law may have 
been at the time when Smiurthwaite v. 
Hannay (2), was decided joinder of parties, 
and joinder of causes of action are 


(D (918) 1K B 555 at p. 665; 87 L J K B 577; 118 


ip 298, 
(2) (1894) A O 494; 63 L J Q B737; 6R 299; 71 
LT 157; 43 WR 113;7 Asp. M 0485. 
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discretionary inthis sense, that if they 
are joined, there is no absolute right to 
have them struck out but it is discretion- 
ary in the Court to doso if it thinks right.” 
Their Lordships are of opinion that in the 
present case no effect.can be given to this 
objection of misjoinder, the merits of the 
case having been satisfactorily disposed of 
in spite of the complication of the proceed- 
ings. 

The second ground of appeal was dealt 
with very cerefully by the High Court. 
It is trus that in paras. 9, 10 and 
11 of tha plaint au averment is made 
that the loan from Durga Prasad 
was taken without any legal neces- 
sity of the joint family, and that upon 
this basis it was suggested that Durga 
Prasad's decree and execution sale and 
the compromise that ensued thereon had 
not the effect of binding the interest of the 
plaintiffs in the family property. The plaint, 
moreover, contained general allegations 
that Kashinath’s indebtedness was taint- 
ed by an immoral origin. Of the two writ- 
ten statements filed by the present 
appellants para. 9 is to the effect that 
the answering defendants did not deny the 
allegations made in paras. 9 and 10 of 
the plaint, waich means in effect that they 
did not challenge the attack made upon 
Durga Prasad's representative, his widow, 
Musammat Bhawani Kuar being defendant 
No. 14. In one of the two written statements 
it is pleaded that “the plaintiff's alle-, 
gations in respect of drinking, debauchery, 
extravagance and adultery of defendant 
No. 1 are wrong, false and fictitous”. 
Whether or not theloan made by Durga 
Prasad was tained with an immoral origin 
was a matter directly in issue between 
the plaintiffs and Munshi Deonath Sahai, 
defendant No. 51. An issue was taken upon 
the question. The plaintiffs having called 
Sital Prasad, the Pleader at Gaya, to sup- 
port their contention, this witness, as 
the High Court afterwards pointed out, was 
cross-examined on behalf of two of the 
present appellants as well as by the Pleader 
of other defendants. The trial Judge took 
the view that he must ascertain and go by 
the facts as against the present appellants 
equally as against other defendants. He 
came to the conclusion that it was not 
proved that the loan made by Durga Prasad 
was tainted by immorality: indeed his view 
was that the plaintiffs’ allegations of bad 
character on the part of their father were 
extravagant and unjustified. While the 
case was sing argued on appeal 
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before the High Court that Court 
took the view that the - plaintiffs: 
should be made to proceed regularly, and 
gave leave to amend the plaint. The pre- 
sent appellants were also given leave Lo 
file an additional written statement. This 
they did ccmplaining that by reason of 
the allegations in the original plaint of 1922 
they had made no attempt to obtain oral or 
documentary’ evidence in support of the 
` allegation that Durga Prasad’s loan had beén 
obtained for immoral purposes; they com- 
plained also that the papers in connection 
with the execution cuses had, in the mean- 
time, been destroyed in the ordinary 
routine and were no longer to be found on 
the record of the Executing Courts. They 
further pointed out that the Pleader, Sital 
Prasad, had since died and could not be 
further cross-examined. The High Court 
having framed an additional issue upon 
the question whether the sale in favour of 
Durga Prasad was legal and valid, the 
appellants stated that they did not desire 
that the case should be remanded for the 
trial ofthis issue for. the reasons set outlin 
their written statements ` and asked the 
Court to decide the case on ihe materials 
on the record. The learned Judges of the 
High ‘Court carefully considered the posi- 
tion before allowing the additional issue. 
Having pointed cut that Sital Prasad had 
been examined in the trial Court and cross- 


examined not only on behalf of defend ants i 


Nos. 50-53 but also on behalf of defendants 
Nos. 28 and 36; that the appellants hed 


not mentioned any other witness by name’ 


who could have thrown any light upon the 


question; and thatthe order sheet of the. 
execution proceedings started by Durga: 


Prasad after he had obtained his money 
decree was still existent and available; 
the High Court held that the pleas takenlin 
‘the written statement, by way of showing 
that the new issue should not be entertained, 
had no validity. Upon a review of the 
- whole matter, their Lordships are in agree- 
ment with the opinion of the High Court 
and treating the question before “them |as 
a question whether leave to amend has been 


properly granted they are of opinion that’ 


an affirmative answer can safely be given. 


The amendment was within the competence. 


of the High Court, having regard io the 
terms: of O. VI, r. 17, and is notof sucha 
character asto bə objectionable either as 
changing the subject-matter of the suit or 
as being otherwise unfair. 


Their Lordships will humbly advisé His 
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Majesiy that this appeal should be dismiss- 
ed with czs‘s. 
N. Appeal dismissed. 
Solicitors for the Appellants.—Messrs. 
Nehar & Co. s 
Solicitors for the Respondenis.—Messrs. 
Douglas, Grant & Dold. 


PRIVY COUNCIL : 
Appeal from the Patna High Couri 
December 16, 1936 
Lorp Rocas, SIR SHADI LAL AND SIR GEORGE 
RANKIN 
HAZ SRIRAM MARWARI AND OTHERS — 
APPELLANTS 
versus 
Rai Bahadur BANSIDHAR DHAN- 
DHANIA AND OTAERS—RESPONDENTS 
Civil Prozedure Code (Act V of 1908), 0. XXI, 
rr. 20, 18—00. KAI, r. 20, if applies only where 
both decrees are mortgage decrees—Mortgage decree, 
when can be set off against money decree—Set off, 


rule of—Applicability—Conditions—Set-of under 
rr. 18 to 20, if discretionary. 
Order XXI, r. 20, Civil Proczdure Code, is not 


confined in its application to cases where both 
dectees are. mortgage decrees. In the absenc2 of 
personal liability on each side, to set-off two mort- 
gage decrees may be just as much or as little 
inequitable as to set-off a mortgage decree against a 
decree for money. The words of r. 2) “ “decrees 
for sale in enforcement of a mortgage or charge” 
cannot be restricted to personal ooo such 
as may be given under O. XXXIV, 

The Court should be slow to zite. eect toa rule. 
of set-off so as to alter substantive rights or to pro- 
duce consequences beyond the scope of an intention 
to avoid circuity of proceedings. 

It is true thatunder rr. 18 to 20 ths set-off of des- 
rees is nota discretionary matter depending upon 
equitable considerations such as may emerge from 
the circumstance that both decrees ariss out of the 
same transaction. Whatever they arise’ from, 
circuity of proceedings thereunder can be avoided 
and should bə avoided. 

Mr. L. DeGruyther, K. C. and Sir Thomas 
Strangmen, for the Appellants. 

Messrs. A. M. Dunne, K. C. and W. 
Wallach, for the Respondents. 

Sir George Rankin.—The’ question in 
this appeal is whether under rr. 18 and 
20 of O. XXI in the First Schedule to the 
Civil Procedure Code, there ‘can be a set- 
offin execution proceedings of two decrees 
hereunder mentioned. The High Court at 
Patna have allowed the set-off (February 6, 
1933*), after the Subordinate Judge of 
Godda had refuséd it (April 11, 1931). 


The decrees in question are, first, a decree 
for mesne profits dated.January 15, 1924, 
of which: the.present appellants took an 
assignment on November 12, 1925: secondly, 

*See 143 Ind, Cas, 642 eee 
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a final decree for sale dated December 18, 
1925. Both decrees were transferred to 
the Court of the Subordinate Judge at 
Godda for execution. 

The history of the matter may be outlin- 
ed as follows: One, Thakur Barham, was 
the proprietor of an estate in the Sanial 
Perganas called Patsanda. He borrowed 

. money from certain persons at whose in- 
stance in July, 1904, six annas interest 
in Patsanda was sold in execution of a 
decree and bought as to twa annas by 
Srimoan, the father of the respondent 
Kedarnath, as to three annas by the hus- 
band of the respondent Teji Bibi, and as 
to one anna by the respondent Nopechand 
and his brother Chaturi Ram, since deceas- 
ed. The first and third of tkese purchases 
were made on behalf of the joint Hindu 
family of the auction-purchaser and not on 
his individual account. Respondents Nos. 1 
to 16 in this appeal to His Majesty represent 
allthe persons on whose account these pur- 
chases were made. Unfortunately there were 
two six-anna shares in Patsanda belonging 
- to Thakur Barham, one heavily mortgaged 
and the other comparatively free. The 
former was the interest which had been 
attached but the sale certificate was granted 
in respect of the other, and the auction- 
purchasers went into possession thereof. 
While soin possession they discharged two 
security bonds given on November 10, 
1902, by Thakur Barham, charging two 
annas and one anna respectively of Pat- 
sanda in favour of one Gobardhan Das. In 
1913 the sale of July, 1904, was set aside 
as being invalid by reason that the interest 
sold was not the same as the interest attach- 
ed (cf. Raja Thakur Burmha v. Giban Ram 
Marwari (1). This gave rise to restitution 


proceedings under s. 144 of the Code which. 


were carried up to this Board Jai 
Berhma v. Kedar Nath Marwari (2), 
where in June, 1922, the auction-purchasers 
were held entitled to set-off the amount of 
their deposit against the mesne profits, but 
the High Court at Patna were held to have 
been right in refusing their claim to set-off 
the sums paid in discharge of the bonds to 
Gobardhan Das. After some further litiga- 
tion the matter was settled by the first of 
“the two decrees now in questicn—viz., the 

(J) 41 IA 38; 21 Ind. Cas 936, 41 O 590;18 0C W 
N 313,15 ML T1387; 124 LJ 156; 286M LJ 89; 
16 Bom. L R 156; (1914) M W N 118 (P O). 

(2) 491A 35l; 69 Ind. Cas. 27842 L T6LAI 
R1922 PC 269; 32 MLT 10; 370LJ 351; 270W 
N 582; 41 M LJ 735; 21 ALJ 490; 25 Bom. L R 
igs Naat MW N 368; 2 Pat. 10;13 L W 802 
¢ id . 
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compromise decree of January 15, 1924, of 
which the appellants are assignees, That 
decree, while binding upon the present 
respondents Nos. 1 b) 16 so far as 
regards recovery of 5} annas share of Pat- 
sanda, is nevertheless, so far as mesne 
proits are concerned, against three only— 
viz., Kedarnath, Teji Bibi and Nopechand 
who are specially described in the cause 
title as the acution-purchasers. The sums 
decreed amount to Rs. 81,398. 

Against this decree for mesne profits the’ 
High Court have set-off a decree which has 
resulted from a suit [No. 2 of 1917 brought 
by members of the families interested in 
the auction purchase of July, 1904, to re- 
cover. from the representatives of Thakur 
Barham and from the interest in Patsanda 
charged to Gobardhan Das, the sums ex- 
pended in discharging the two bonds of | 
November 10, 1902. By his judgment dated 
February. 28, 1925, the learned Additional ` 
Subordinate Judge of Bhaghalpur found 
for the _ plaintiffs, holding that they had 
both a right to reimbursement and a charge | 
upon the property, neither right being. 
barred by the Limitation Act. The formal.. 
decree of February 28, 1925, is not. before 
their Lcrdships, but the final decree dated 
December 18, 1925, directs a sum exceed- 
ing Rs. 86,000 to be realised by sale of 
the property charged, and this is the decree 
which has been set off. Respondents Nos. 1 
to 16 represent all the holders of this deciee. 

In the High Court of Patna the view taken . 
by Noor, J., who gave the judgment (the ~ 
learned Chief Justice concurring), way be 
summarised by saying that the two decrees 
relate to the same transaction and that “the 
judgment-debtors of the one are in subst- 
ance exactly the decree-holders of the other 
and vice versa” because all the present res- 
pondents Nos, 1 to 16 were in substance and 
as between themselves auction-purchasers 
whose possession was ultimately set aside. 
He rejected the contention that r. 20 of 
O- XXI, applies only when both decrees . 
are mortgage decrees, but considered that 
a mortgage decree could only be set-off in 
cases where a personal obligation to re- 
pay existed and a remedy by personal 
decree was still available. He held on the” 
facts that the remedy by personal decree 
was notin this case barred. | ` 

The contention that r. 20, only applies 
where both decrees are mortgage decrees ’ 
was repeated before this Board, but their 
Lordships agree with the High Court in 
rejecting it. Rule 20, was new in 1908 and 
was intended tosettle, as regards set-off, a 
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conflict of decisions.as to-whether a mort: 
gage decree was within the description 
of “decree for the payment ‘of money” or 
“money decree.” There is nothingin the 
language of the rule and nothing in 
the reason of the matter to justify the in- 
terpretation contended for. In the absence 
of: personal liability on each side, to set- 
off two mortgage desrees may -be just as 
much or’ as little inequitable as to set-off a 
mortgage decree against a decree for 
money. 

The words of r. 20 — decrees for sale in en- 
“ forcement of a mortgage or charge’—can- 
not be restricted to personal judgments 
ae as maybe given underO. XXXIV, 
r6 ar g 


As it was held by the judgment in the 
suit in which the final decree for sale was 
passed that the right of the present res- 
pondents Nos. l to 16 to a personal judg- 
ment subsisted and was not barred, their 
Lordships do not find it necessary ejther 
to examine this question afrésh in these 
execution prcceedings, or to embark upon 
a discussion of the difficulties that may 
arise ifa mortgaze decree be set-off against 
a money decree in the absence of apy per- 
sonal liability on the part of the mort- 
gagor who holds- the money decree. Mr. 
Dunne for the respondents contested the 
view taken in the High Court as to perso- 
nal liability being a condition of set-off, 
but as this important question does not 
here arise for decision and calls for care- 


ful discussion, their Lordships do not think, 


fit to pronounce upon it. In so saying they 
do not intend to prejudice the view taken 
by the High Court. Onthe contrary they 
would be slow to give effect to a rule of 
set-off so as to alter substantive rights orto 
produce Consequences beycnd the scope of 
an intention to avoid circuity of proceed- 
ings. Whenever the matter arises for deci- 
sion the observations of the learned Judge 
(Noor, J.) and his discussion of the authori- 
ties Nagar Mal v. Ram Chand (3),° Sheo 
Shanker v. Chnni Lal (4), Burma Oil Com- 
pany v. Ma Tin (5). Also ef Venkata Reddi 
v. T. VF. Dorasami Pillai (6), will afford 
assistance to the Board: and to the Courts 
in India. 


(3) 33 A 240; 8 Ind. Cas. 885; 7A L J 1179, _ 

4) 38 A 669; 36 Ind. Oas. 94°; 14 ALJ 776; AI 
R 1916 Au. 290. E 

(5) 7 R505; 120 Ind. Cas. 699: Ind. Rul. (1930) 
Rang. 59; A IR 1930 Rang. 68. 

(6) 56 M 339; 140 Ind. Gas. 378; 63 ML J 722; 36 
L W 644; (1932) M W WN 1187; Ind. Rul, (1932) Mad, 
909; A I R 1933 Mad, 63, 7 
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The general character of. the two dec- 
rees concerned does not in their Lordships’ 
view preclude the set off, but it is necessary 
to examine their exact form, having regard 
to the terms ofr. 18 of O. AKI. The ap- 
pellants’ decree so far as money is con- 
cerned, is against three only ofthe respond- 
ents—viz., Kedarnath, Teji Bibiand Nope- 


‘ehand. The respondents’ decree is in favour 


of some 18 members of the same family or 
families. Moreover, the respondents’ decree 
is against certain persons called Mandal, 
purchasers from the representatives of 
Thakur Barham, as wellas against these 
representatives themselves. 

The presence of the Mandals as judgment- - 
debtors in the respondents’ decree raises: no 
obstacle to set-off and the contrary was not 
contended by learned Counsel for the ap- 
pellants. The respondents were entitled 
to execute the decree for the whole amount 
as against the Barham judgment-debtors. 
and cl. 4 of r. 18, with its illustration (d), 
embodies what has aluays-been the law on 
this matter (cf. Hury Doyal v. Din. Doya 
(7), Ram Sukh Das v. Tota Ram 18:5.. 

The presence among the holders of the 
decree for sale in addition to Kedarnath, 
Teji Bibi and Nopechand, of other members 
‘of their families, affords the only remaining 
objection to set-off. If X has a decree against 
A andA and B have a decree against X, it 


„is clear from illustration (b) to r. 18, as well 


as on principle, that X cannot insist on a 
‘set-off. Their Lordships will-assume with- 
out-deciding, that the rights 6f B make. it 
equally impossible for A alone to claim set- 
off agains X. But if B and A both ask 
for the set-off must it necessarily be refug- 
ed? And even if it appears that A incurr- 
ed the debtto:X on behalf of himself and 
B? Their Lordships think not. It is true 
that under rr. 18 to 20 the set-off decrees 
is not a discretionary matter depending 
upon equitable considerations such as may 
emerge from the circumstance that both 
decrees arise out of the sarme transaction. 
Whatever they arise from, circuity of pro- 
ceedings thereunder can be avoided and 
should be avoided—this is the principle of 
the rules. But if an assignee can insist 
upon set-off as provided by cl. 2 of. 1.18, 
then torefuse the application of A and B 
to have the set-off allowed, would be height 
of technicality. ` There is kere no question 
of any other judgment debt which could 
obstruct theset-off. B at his own request 
can be treated as having released his rights 


(7)9 C 479;,13 O L R93.. 
_ (8) 14, A- 339; A W N1902, 12, 
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to A if he comes beforethe executing: Court 
and asks forthis. The circumstance that in 
so doing he does no more than his duty as 
between himself and A may under these 
rules be irrelevant, but it adds an element 
of reason to his request. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismiss- 
ed with costs. 

N. Appeal dismissed. 

Solicitors for the Appellants—Messrs. W. 
W. Box & Co. 

Solicitors for the Respondents—Messrs. 
Hy.S. L. Polak ike 


ae MADRAS HIGH COURT 
Criminal Revision Case No. 384 of 1936 
(Criminal Revision Petition No. 355 
of 1936) 
November 9, 1936 
PaNDRANG Row, J. 
PATTANATHAN alias KRISHNA 
SAMI NAIDU ~ Accusep—PETITIONER 
versus 
EMPEROR—Oppostts Party 
Sea Customs Act (VIII of 1878), s. 167, cl 78-~ 


Failure to stop when asked tostop by Customs 
Officers—Whether constitutes obstruction to Customs 


Officer. f i 

Mere evasion or disobediencs toa lawful order is 
not an obstruction to the officer who issues the 
order. Obstruction implies some actual resistance 
offered tothe public servant in the discharge of his 


duties. 

"Failure tostop when asked to stop bya Customs 
Officer who has the right to stop suspected smugglers 
js not an obstruction to the Customs Officer.” 

Cr. R. P; under ss: 435 and 439 of the Code 
of Criminal Procedure, 1893, praying the 
High Court to revieethe judgment of the 
Court of the Sub-Divisional First Class 
Magistrate of Cuddalore, in C. A. No. 3 of 
1936, preferred against the judgment of tke 
Court of the Stationary Sub-Magistrate of 
Cuddalore, in O. C. No. 709 of 1935. | 

Messrs, T. E. Ramabhadrachart and 
K. Rama Ayyangar, for the Petitioner. 

The Public Prosecutor, for the Crown. 

Order.—The petitioner in this case has 
been convicted of an offence punishable 
under s. 167, cl. 78 of the Sea Customs 
Act (VIII of 1878) according.to which the 
offence is defined as follows :— 

‘Tfany person intentionally obstructs any officer 
of Customs or other person duly cmployed for the 
prevention of smuggling, in the exercise of any 
powers given under the Actto.such officer or per- 


Bon. 
The sentence imposed on the petitioner 


‘was modified in appeal into one ‘directing 
himto execute a bond for his good bes 
haviour for one year. The. only question 
that is argued in this. petitions and that 





-PattanatuAN v, exippror (LAH) 
is an important question, is whether the 
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fac.s as alleged and . proved by the pro- 
secution constitute the offence in question, 
or to put it more clearly, whether th: facts 
constitute obstruction. The facts are 
briefly as follows : Two Customs peons who 
were stationed on a road to watch and 


‘arrest smugglers who were expected to pass 


along the road saw a bycycle being driven 
very fast along the road and they shouted 
that they were customs men and wanted 
to search. la spite of thisthe cycle was 
ridden fast along a side track and did 


not stop. It is alleged that this non stop-. 
ping of the cycle of which the petitionet ~~ 


was the rider constitutes obstruction to 
the Customs Officer. It is not alleged thit 
anything else was done by the petitioner 
which constitutes obstruction. The poins 
therefore, for decision is whether failure to 


Y 


stop when asked to stop by a Customs - 


Offizer who has the right to stop suspact- 
ed smugglers is an obstruction to the Cus- 
toms Officer. I have no doubt that this 
question has to be answered in the naga- 
tive. Mere evasion or disobedience to a 
lawful order is not an obstruction t> the 
officer who issues the order. Obstructicn 
implies some actual resistance offered 
to the public servant in the dis- 
charge of his daties Obstruction is 
under certain circumstances an offence 
under s, 185 and under certain other cir- 
cumstances an offence under s. 225. I 
have been referred tothe decisions relat 
ing to each of the two oence3, namely 
Queen-Empress-v. Sumanna (1) and mpe- 
ror v. Aijaz. Hussain (2). In my 


in dealing with a simple point like this, 
It seems to me hardly arguable that when 
a man runs away waen asked to stop he 
is obstructing the man who asked him to 
stop. It follows, therefore, that the facts 
alleged and proved in this case do not 
constitute the offence of which the peti- 
tioner has been convicted. The conviction 
of the petitioner must, therefore, b2 sat 
aside. The direction to the petitioner to 
execute a bond for his good behaviour for 
one year is set aside and that bond is cn» 
celled and the petitioner is acquitted. 


AN. Conviction set aside. 

(1) 15 M 221. ool i 

(2) 33 A 503; 35 lal, Qas. 973p 1t A L J731 170r 
LJ 413, ; 


; opinion, 
reference to authorities is hardly required 


> >. 
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CALCUTTA HIGH COURT `> 
Insolvency Case No. 41 of 1935 
August 22, 1935 ; 
_ MONAIR, J. : 
KANHYALAL BHARGAVA AND oTJERs | 
—~CrevitTors ~-PETITIONERS 


gi) yesus 

BANWARI LAL AND 0THERS— DEBToES 
é —Oprosire PARTIES 

Presidency Towns Insolreney Act (III of 1909), 
ss. 9 (g), 13 (4), 113—Suspension of payment of debt, 
notice of—Oral and written notices alleged—Written 
notice informal—Oral conversation, held not formal 
notice—Distinction between s. 13 4) and s. 9 (g)—~ 
Mere inability to pay, whether amounts to suspension 
of payment of debis—Insoluency Rules framed by 
Calcutta High Court—Rr. 67, 71, 72, 74,81—Peétition 
of insolvency by creditor—Procedure—Hindu Law 
—Joint family—Partition suit by members—Sever- 
ance of joint status, when takes place—Whether 
amounts to séparation of all. . 

Where under s. 9 (9), Prasidency Towns Insolvency 
Act, both written and oral notices of suspansion of 
payment of debts were alleged, and the correspond- 
oe comprising of written notice was of an informal 
nature :. 


Held, that. the conversation amountirg to oral 
notice, was not definite, formal-and deliberate, of 
intended to be understood in that sense. Ex parte 
Oastler (1), referred to. : 


Section 13 (4) (bi, Presidency Towns Insolvency Act 
provides that the Oourt shall dismiss ‘a petition for 
adjudication if the debtor appears and satisfies the 
Court that ha is able to pay his debts. But s. 9 (g) 
contemplates something entirely different. Nt only 
must.the debtor be untble to pay his debts, but be 
must also convey to tie creditor his intention not to 
pay. Pratapmull Rameshwar v. Chunilal Johury (7), 
referred b>, |, j 


A declaration of inability by a debtor dses not of 
itself and without reference to context or circum- 
stances constitute an act of insalven:y. Narain Dus 
v. Chimon Lal (6), relied on, | 
1 (English Uase-law referred to.) - 

Insolvency Rules 66, 71, 72, 74, 81, framed by the 
Calcutta High Court, are the particular rulesdealing 
with an application by a petitioning creditor, and 
the rules contemplate only a f.rmal petition with an 
affidavit in support and a notice by the debtor speci- 
fying the statements which hs intends to deny or 
dispute. No other affidavit, notice or pleading is 
suggested, but r. 81 contemplates an adjudication on 
the materials before the Court including any oral 
evidence that may be tendered at the hearing and an 
adjournment if ether party desires to proauce fur- 
ther oral evidence. So long as the rulez indicate a 
particular form.of procedure that procedure should 
be observed. govt cas ; 

There can be no doubt that the institution of a 
partition suit by a member ofa juint Hindu family 
operatés asa ssverance of the juint status as from tha” 
date of its institution. The member who institutes the 
suit infimates to his co-sharers-his clear and un- 
equivocal intention or his desire to sever himself from 
the joint faniily, and tlie status of the plaintifi as s2pa- 
rate in estate is brought about by his assertion of 
his right to separate, The siparation of the plaint- 
iff, however, dves not automatically involve the sepa-. 
ration of the other branches of the family, and it is 
a question of fact in each case whether the other 
members of the family soparated or remained united,” 
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' branches are- represented before me 
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Their subsequent conduct must be scrutinised and 


_thus their intention must be decided. 


Messrs. S. N. Banerjee and S.C. Ruy, for 
the, Petilioners. - A pi 

Messre. A. K. Roy, S. M. Bose, Arun Sen, 
P.C. Ghose and I. P. Mukherji, for the 
Oppcsite Parties. - h l 

Order. —This is an application for ad- 
judication as. insolvents: of 19 members 
of a joint Mitakshara Hindu family who 
are alleged to be carrying’ on business 
under the firm name of Kishorilal Mukund- 
lal at various addresses in Calcutta. That 
firm is alleged to he indebted! to the peti- 
lioners in a etm of about Rs. 75,000 on 
Jenatapeta account. The petitioncrs were 
three members of. a Mitakshara family 
trading as Radha Kisen Beniprasad at 10, 
Cojton Street. Calcutta, Kanhyalal is said 
to be ithe karta of tke family, Manoharlal is 
his brother and Baikuntha is the infant son 
of Kanhyalal who acts as his next friend. 
The petition was presented on April 18 
1935, and was ordered to be seived on the 
debtors, the hearing being fixed for May 2): 


. The third petitioner Manoharlal died on 


May 2, and his interest devolved on his 
brother Kanhyalal. Owing to Manohar's 
death the hearing was adjourned to June 18 
and has since heen adjourned on various 
cccasions by consent: On January 24, 
1935, a letter cf demand was sent to the 
debtors and a reply was received dated 
January 30, from solicitors for 4 of the- àl- 
leged debtors, iiz, Bauwarilal, Budriprasad, 
Sangamlal and Samsunder who are .repre- 
sented on this‘application by the learned- 
Standing Counsel; . < k 

. The debtor family are the descendants 
of Dwarkaprasad who had ð sons and. for 
cynvenience 1 shall refer to the various, 
alleged debtors according to the 5 branches 
of his family which these sohs represent: 
(1) Harnamdas, (2) Mohanlal, (these sie 
Mr. Sen), (3) Kishorilal’s branch repte chtel 
by the learned Standing Counsel, (4) 
Kanhyplalrcpresented by the learned Ad- 
vocate-General, and (5) is Mukundlai's 
branch which is unrepresented. la Januaty 
1926, Protab, Chandra, a member-of vrancn 
2, filed a suit for partition cf the joint 
family properties. A preliminary partition 
decree was made on February 11, 1927, by 
the Subordinate Judge of Allanabad. There 
was an appeal from that decree and on 
Januaiy 14, 1931, “a consent decree was 
passed. 14 is clear fiom tke pleadings in 
the partition suit-that the Calculta-Diisiness 
of Kishorilel Mukindlal was included in’ 
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the joint family properties being valued in 
the plaint at Rs. 30 lakhs. There were 
‘also numerous other businesses carried on 
under diferent, names in the large towas 
‘of India and in Burma. They include a 
‘business in Allahabad where the partition 
suit was brought and where many of the 
alleged debtors reside. 

-The alleged debtors oppose this applica- 
tion on the ‘ground that they ceased to 
‘be “partners” in the firm of Kishorilal 
“Mukundlal on the filing of the partition 
suit in January 1926, which they claim 
‘formed a severance of, ‘the joint family and 
a cessation of the joint family business. 
Alternatively, they -conténd’ that their in- 
terest, at any rate in the Calcutta business, 
ceased in February 1927, the date of the 
preliminary decree, or in January, 1931, 
when the decree was made by the Appellate 


Court embodying the terms of settlement. 


They further contend that no act of insol- 
vency has been committed and branches 
1, 2 and 4 plead that it has not been estab- 
lished that this Court has jurisdiction with- 
in the meaning of s. 11, Presidency Towns 
Insolvency Act, I: will deal first with the 
alleged acts of insolvency.“ Thess are based 
on 8. 9(g), Presidency Towns Insolvency Act, 
and are said to be notices of suspension of 
payment of debts. Two oral notices are al- 
leged: (1) February 28, 1935 and (2) March 
5, 1935,'and two written notices in the form 
at letters, dated respectively January 30, 
` 4935 and'March 6, 1935. 

Admittedly at: sometime prior to 1926 
the--fifm Kishorilal Mukundlal, in Calcutta 
was a branch of a vast: family business 
operating ` throughout - India. The peti- 
fioners claimed to be creditors ofthe Cal- 
cutta branch for a sum of Rs. 74,805-3-0 
calculated upto January 24, 1935, and on 
that -date their solicitors sent a letter de- 


manding payment to 42 members of the , 


family. : On January 30, Messrs. Dutt and 
Sen replied on behalf of branch 3 admitt- 
ing the debt: This is alleged to be tke 
first written notice of suspension. On Febru- 
ary 28, the petitioners sent their gomastha 
Shewgolam Sukul to the debtor's office i in 
Shib Thakur Lane. Shewgolam says in 
his affidavit that he met Banwari Lal, 
Songam Lal and Badri Prasad, 3 of the 
members: of branch 3 from whom he de- 
manded payment immediately. “They in- 
formed me”, he says: - 

“that they and other members of the joint family 
were unable to pay the debt, had practically clos- 


ed the business and had already suspended payment 
of their debts to all their creditors.” 


“The second oral notice of suspension is 
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said to have taken place on March 5, when 
Jivanram, the creditors’ munim gomastha, 
called and interviewed the same per- 
sons and receive the same reply, which 
he was told to convey to his masters 
and to state “that they will be writing to 
them in the matter.” A letter was written 
on March 6, which is relied on as the second 
written notice of suspension, This letter 
of March 6, dces not mention either of the 
interviews ‘and considering ` that it was 
supposed to be written immediately after 
Jivanram’s call, and in pursuance of an 
alleged statement to him that it would be 
written, the failure tomention the interviews 
is noteworthy. Again, at the interviews it 
‘was alleged that the debtors stated that 
they had suspended payment of all their 
creditors. This is not the statement in the 
letters, and it is contrary to fact, for it 
appears that several creditors were paid, 
though comparatively small sunis, through- 
out March and until the middle of June. It 
may be that the alleged interviews took 
place, though even that is denied on oath 
by Sangram Lal but I cannot believe 
that those conversations were definite, for- 
mal and deliberate notices and intended 
to be understood in that sense; in view of 
the somewhat informal nature of the’ cor- 
respondence—-anything less is inadequate: 
see Ex parte Oastlér (1) at-p. 475*. Iam not 
prepared to accept the statements of Shew- 
golam and Jivanram, and I hold that no 
act of insolvency has been proved at the al- 
leged interviews. Turning to the alleged 
written notices, the letter on January 30 
is set cut in para. 6 of the petition. It 
recites the partition suit and states that 
the firm of Kishorilal Mukundlal, from 
whom the debt is due, is one of- the joint 
family businesses subject to the partition 
suit. The debt is admitted and it is as- 
serted that the assets of the joint family 
will be considerably more than the amount 
of the debt. 

“Thsre is, therefore", 

the writers say: 

“no real cause. of apprehension for non-payment of 
your clients’ debt; only there may be a little delay in- 
payment. Under the circumstances our clients hope 
that your clients wil, be good enough to stay their 
hands for the present.” 


The letter of March 6, set out in para. 11 
of ike petition is written by. the debtor 
fim and purports to explain the reasons 
for delay in meeting their obligations. It 
explains the vast activities of the family 


d) (1885) 13 Q B D 471; 54 LJ QB 23; 1 Morrell 
207; 33 W R 126; 51 L T309. 


~*Page of (1885) 13 Q. B. D. [Ea] 3 
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and the difficulty of getting out the accounts 
and the valuation of their properties. They 
then write: 

“We are sorry to say, due to the most unpleasant 
and hostile attitude of the fighting plaintiff lately, 
the situation became very serious and we were oblig- 
ed to puta stop to most of our business activities 
... . A Commissioner, however, had been appointed 
and remarkable progress had been made. As for 
your dues,” 
they write: 

“We have no doubt whatever in respect of their 
re-payment to the last pie, because our Liabilities 
are quite insignificant in comparison with the assets 
of our family business, but it is only a question of 
time, Due to this unfortunate litigation, we feel 
absolutely helpless at the moment and’ we feel sure 
that things will straighten out in course of the next 
few months, We cannot but express our most sin- 
cere thanks and gratitude for your patience and 
reliance on us and we do ' sincerely hope that in view 
of our past unstrained business relations you will 
be so good as to allow us time and give us oppor- 
tunity to pay back your dues. To enable us to ex- 
pedite matters further, we shall thank you to furnish 
(us?) with the amount of your dues both principal and 
interest up to February 28, 1935.” 

That was to the end of the preceding 
month. It is contended that these letters 
do not give notice that the debtor has 
suspended or is about to suspend pay- 
ment of his debts. No composition is 
offered and there isa definite offer to pay, 
and to pay in full, andalthough the letter 
of March 6 contains the statement: “we were 
obliged to put a stop to most of our bus- 
iness activities...”, this is not a categori- 
cal, assertion that payment has been 
suspended. The meaning appears to me to 
be, ‘our trade is at a standstill owing to the 
disputes connected with the partition, but 
there really has been some progress re- 
cently: the money is there, and we hope 
very shortly it will be available for dis- 
tribution’. I have been referred to numerous 
cases both under the English Act, in which 
tbe relevant clause is in the same words, 
and under the Indian Act, and I quote 
Lord Justice Bowen's words in In re Lamb 
(2) at p. 32*, which have been referred 
to with approval in most of the reported 


Cases : 

“Suspension of payment is a business term usu- 
ally applied to traders...It seems to me that it 
means not meeting your engagements, and paying 
your debts in the ordinary course of business as 
they become due, and as you are called upon to pay 
them. What, therefore, is the question that arises 
when we are presented with a statement of a debtor, 
and we are asked to consider that it falls within 
the migchief at which this provision of the etatute 
strikes? We have in each case toask ourselves, and 
.n each case to answer the question, what is the 
reasonable construction which those who receive this 

tatement of thedebtor would havea right under the 


_42) (1867) 4 Morrell 28, : f 
* Page of (1887) 4 Morrell, —[Ed.] 
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circumstances of the debtor's case to assume, and would 
assume to be his meaning as to what he intends to do 
with respect to paying or suspsnding payment of his 
debts. Having said that, I protest that I hope we are 
not going to have a series of cases which are to be 
cited hereafter as determining that special words used 
by a special debtor in a particular case do or do 
not amount asa matter of law tonotics of suspen- 


sion.” . 
and on p. 34*: 


“It does seem to me that applying as faras I can 
the only real legal test to this circular to bring it 
within the statute, we ought to take the circular 
in its business sense, then to find the circumstances 
of the debtor under which he makes it, and then to- 
see what the statement came to..." 

No useful purpose can be served by 
comparing the words used by one de tor 
with the words used by another; in each’ 
case it must depend on the construction 
of a particular document and the circum-- 
stances under which it was written. We 
do however find from the cases the legal 
tests to which the words should be sub- 
jected and the principles by which the 
Court should be guided in coming fo --a’ 
conclusion. It is noteworthy that most 
of the English cases deal with a circular 
letter sent by the debtor to all. his cre-' 
ditors, but in the case of In re Scott (3) 
the debtor was an unmarried lady of no 
occupation, who lived with her mother at 
Broadstairs, and the petitioning creditors ' 
relied on statements made by the debtor- 
in conversation with one of-her creditors 
as amounting toa notice of suspension of 
payment. During that conversation the 
debtor, in answer to the question, “Won't 
you pay Mr. Lewis’s account as you 


‘promised ?” replied, “No, I won't pay any- 


body now.” In the report of his judgment 
at p. 623, Vaugham Williams, J., said: 

“If we were to hold that every refusal to pay a 
debt when demanded was a notice of suspension of 
payment, merely because it was based on the excuss 
of inability to pay the debt at that moment, we 
should be giving far too wide an application tos, 4, 
sub-s, 1 (h),” : , , ; 
(which is the equivalent section in the 
English Act), and at p. 6247 the learned. 
Judge, while holding for other reasons. 
that the notice came within the meaning 
of the section, said : 5 

“I do not hold that this notice comes within ths, 
section, on the ground that it is based on inability 
to pay; if that were all, it would not be sufficient ..”- 

In John Crook v. L & R Morley, (4), there 
was a general circular by the debtor to 
all his creditors and Lord Selborne refer-. 


(3) (1886) 1 Q B 619; 65 L J Q B 465; 44 W R 587) 
L 


T 555. 
(4) (1891) A C 316; 61 L J Q B 97; 8 Morrell 297; 
65 L T389 | 
T#Page of (1887) 4 Morrell.—[ Ed] 

. TPages of (1886) 1 Q. B.—[Ed.] | 





600 


Ting to the words of Bowen, 
In re Lamb, (2), tiz., 

“what effect would the circular produce on the 
mind cfa creditor receiving itas to ths intention 
of the debtor with regard to his creditors ?” 
said, “That is the true test,” and both he 
and Lord Watson were cf opinion that 
the words of that particular circular im- 
plied that the debtor meant to pay no 
creditor in full. In Clough v. Samual (5), 
the ilouse of Lords held by a majority 
that a stcek broker's circular 
amount to en ect of bankruptcy. Lord 
Macnaughten, who dissented, Held that the 
words did smount to a notice within the 
meaning of the Act. There was no diver- 
gence of opinion as tothe proper construc: 
tion of the section and Lord Halsbury in 
his speech referred to the opinions 
of Lord Selbourne and Lord Watson 
in John Crook v. L. & R. Morley (4), 
that a declaration of inability by a debtor 
does not of itself and without reference to 
context cr circumstances satisfy the statute. 
The same propositions have been considered 
and applied in Narain Das v. Chiman Lal 
(6). For jihe petitioning creditor reliance 
has been Placed on the decision of this 
Court in Pratapmull Rameshwar v. Chuni- 
lal Johury (7), where it was held that al- 
though a debtor may have assets which, if 
liquidated, would provide sufficient money 
to discharge his debts, yet if he has no 
liquid assets wherewith to pay his debts 
at present, he is not able to pay his debts 
within the meaning ofs.13 (4) (b), Presi- 
dency Towns Insolvency Act. That Section 
provides that the Court shall dismiss a 
petition for adjudication if the debtor ap- 
pears and satisfies the Court that he is able 
to pay hisdebis. Had the writer of the 
letter of March6 appeared, he might have 
found difficulty in 
that he was able to pay his debts, buts. 9 
(g) contemplates something entirely differ- 
ent. Not only must the debtor be unable to 
pay his debts, but he must also convey to 
the creditor his intenticn not to pay. 


Tn the English cases to which I have re- 
ferred the House of Lords have Jaid it down 
quite definilely ihat a declaration of in- 
ability to pay dces not cf itself constitute an 

_ act of insolvency. .In the present case I 
am unable to held that tke reasonable 
interpretation of the two letters is that the 

(5) (1905) A O 442: 74 LJ K B 918; 21 T L R 703; 
12 Maneon 347; 54 W R 114; 3 L T 481, 

(6) 49.4 321; 102 Ind. Cas. 191; A IR 1687 Al, 


266; 25 A L J 31 : 
AIR 1933 Cal. 


L. J., in 


(7) €0 © 345; 144 Ind. Cas. 149; 
417; Ind, Rul, (1933) Cal. 507, 


KANBYALAL BHARGAVA v. DANWARI LAL (GAL) 


did not 


persuading the Court- 


16616 


debtor intended to givé ndlice to the peli 
tioning creditor that he had suspended or 
was about to suspend payment of his debts. 
In the letter of January 30, there is nota 
word which suggests general suspension 
of payment, and with regard to the parti- 
cular debt there is deinite assurance of 
payment in thenear future. I have already 
given my reasons for considering that the 
letter of March 6 did not constitute a notice 
cf suspension. For these reasons, in my opin=: 
ion, there has been no act of insolvency and 
this application -must be dismissed, buttin 
case the matter is taken further, I will 
record my opinioncn the question which 
was argued at some length regarding the 
liability of the branches Nos. 1, 2 and 4. Re- 
ference is made to s. 11, Presidency Towns 
Insolvency Act, and it is contended that 
the Court has jurisdiction to make an 
order of adjudication only if the debtor hes 
carried on business in person or through an 
agent within the limits of the Ordinary: 
Original Civil Jurisdiction of this Court. 
Branches Nos. 1,2 and 4 urge that there 
has been a partition of the joint family 
and that they are no longer carrying on 
business in Calcutta so as ‘to tbe liable to 
adjudication on failure by the. Calcutta 
branch to meet its liabilities. 

There can be no doubt that the jnstitu- 
tion of a partition suit by. a member ofa 
joint family operates as a severance of the © 
joint status as from the date of its institu 
tion. The member who institutes the suit 
intimates to his .cc-sharers.. his clear and 
unequivocal intention .or his desire to séver 
himself from the .joint family, and the 
status of the plaintiff as separate in: estate 
is brought about by his assertion of his 
right to separate. The separation of the 
plaintiff, however, dces not automatically 


-invalve the separation of theother branches 


of the family, and it is a question of fact. in 
each case whether the other members of the 
family separated or remained united. Their 
subsequent conduct must be scrutinised 
and thus their intention must be decided. 
It is urged in the present case that there 
was a severance of ihe joint family and a 
partiticn of the jcint family properties ori 
the institution of the suit in 1926. ‘There 
was undoubtedly a severance ofstatus; but 
itis a question of fact how far the various 
businesses remained the joint family proper- 
ty subject io subsequent division. 

To ascertain the intention of the parties, 
the most important evidence isthe partition 
decreé. The preliminary decree of Febru- 
ary 14, 1927, declared that the property.in 


1937 
the schedules to the plaint was joint family 
property. The Calcutta business was speci: 
fically set out in Sch. A to the plaint, and the 
plaint itself alleged that the joint family 
business was carried on in Calcutta among 
o her places. ‘The business’, it states 

“is transacted jointly, and the business in every 
shop and in mills is, carried on in the imame and 


supervision of same one or the other member cf the 
family aforesaid.” : - 


“ These allegations are admitted in. ths 
written statements cof members of bran- 
ches Nos.2and 4, The consent decree of 
January 13, 1931, provides fer division of 
the entire property into five lots of equal 
value. Each item of property was to be 
valued by a Commissioner and thé true 
valuation of the “shops’ with business” 
should be “according to the present exisl- 
ing net assets as disclosed by the account 
books of those shop3.” 

There was-a further provision that the 
entire net income, after meeting the neces- 
sary expenses and losses during the pen- 
dency of the suit, shall be a part of the 
divisible property. The petitioners rely 
strongly on this provision which they con- 
tend shows that the businesses were to con- 
tinue as part of the joint assets and indi- 
cate theintention of the co-sharers to carry 
them on as undivided joint property pend- 
ing the allocation of shares by a Commis- 
‘sioner. Reference has also been’ made to 
yecant proccedingsin the Allahabad Court. 
The affidavit containing these proceedings 
was filed only on August 13, and was object- 
to. As it consisted almost entirely of cer- 
tified copiesof affidavits and orders, I ad- 
mitted it and it has been referred to and 
relied on by both sides. : 


In these proceedings the original plaint- 


ifs and other members of branch No. 2 ap- 
plied for the appointment of a Receiver for 
the preservation cf the business and pro- 
perties under partition, and thé Subordinate 
Judge appointed an interim Receiver to take 


charge as such and submit a scheme lor 


starting the business which had already 


closed down. That Receiver was discharged. 


within a few weeks and each side relies 
on isolated sentences in the judgment. as 
supporting his view. The comprom’se dec- 
ree shows that the properly was divided 
into five lots for apportionment between the 
five branches of the family, but there is no 
clear evidence as to how the businesses 
were being -carried on. Ib is alleged that 
the ' members of branch No. 4 were actually 
participating in the management of the 
Calcutta business, but again there is no 
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evidence to support that ailegation nor. is 
it clear that these were debts for which all 
the members of the family would be liable. 
All that can be said is that by operation 
of law the persons who carried on the joint 
family business have changed their status 
from that of joint tenants to tenants ina 
common. SE 

There is no evidence as to the manner in 

which the debts were contracted nor as . 
to the powers of the Manager of the Oal- 
cutta business to bind members of the 
family who are occupied in other branches of 
the business. Even assuming that after par- 
tition the business remained a joint family 
business, there is no evidence that this debt 
wasa debt for which the other members of 
the family would be personally liable, and. 
the petitioning creditor cannot gét an 
adjudication ordar against members of the 
other branches unless he can prove their 
personal liability. An argument has been 
based on the proposition that “all the mem- 
bers of the family, and, therefore, all their 
Properiy, divided and undivided, are liabie 
for debts contracted on behalf of the fami- 
ly by one who was authorised to contract 
them” and itis urged that the managers 
of the Calcutta business are the “accredit- 
ed agents of the family and authorised to 
bind them for all proper and necessary pur- 
poses within the scope of their agency.” 

This is a proposition of law and refers 
to the position of the managing member 
ofa Hindu joint family. ‘The family here 
is..no longer joint and the ‘extent of the 
authority that was vested in the managers 


-of the various businesses after the partition 


decree was made is a question of fact which 
cannot be determined on the -evidence 
before me.’ The burden of proving that 


-the members of branches Nos.. 2, 3 and 4 


ate - personally liable rests on the petition- 
ing creditor and that burden he has not 
discharged. In viewof my findings the 
petition must be dismissed with costs as 
against all the appearing parties, includ- 
ing Nos. 6,6, 7, 18 and 19, who have not 
appeared at the hearing. The learned 
Advocate-General, in opening his case, con- 
tended thatthe procedure adopted was ine 
correct and cbjected to the use of any afti- 
davits in reply ona petition of this 
nature. This isa creditors petition and 
r. 66, Insolvency . Rules, provide that it 
shall be in Form No. 8 in the Appendix with 
such variaticns as circumstances may re- 
quire. Rule 71 provides for the petition 
to be verified by the applicant and r 72 
provides for affidavits in support. The 
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petition is-then presented to the Registrar, 


and, if approved, admitted and referred to’ 


Court. Rule 74 (2) enables the Court forth- 
with to make an order of adjudication or 
to adjourn the hearing and have the peti- 
tion served on the debtor. Rule 79 pro- 
vides. that a debtor who intends to show 
cause should file a notice with the Regis- 
trar specifying the statements in the peti- 
tion, whichhe intends to deny or dispute. 
Under r. 81, the creditor has to prove the 
matters disputed, and if any new matter is 
introduced, the Court is empowered to 
grant the debtor -such further time as may 
be reasonable, to show cause. | 

. These are the particular rules dealing 
with an application hy a petitioning credi- 
for, and it seems quite clear that the rules 
contemplate only a formal petition with an 
affidavit in support and a notice by the deb- 
tor specifying the statements which hein- 
tends to deny or disputé. No other affida- 
vit, notice or pleading is suggested, but 
1. 81 contemplates an adjudication on the 
materials before the Court including any 
oral evidence that may be tendered at the 
hearing and an adjournment if either party 
desires to produce further oral evidence. 
1 wes told on inquiry that this procedure 
is not adopted and that the ordinary prac- 
fice is to prerent a petition supported by 
affidavits, and ifthisis accepted, to pro- 
ceed’ by notice of motion wish affidavits 
in support, in opposition, and in reply. 
This may’ be the procedure as formulated 
in rr. 17 to 27, but it does not appear to 
be the correct procedure in an application 
bya petitioning creditor for which the spe- 
cial rules to which I have referred have 
been laid down. In view of the practice 
which has become prevalent, I have dealt 
with this application on all the affidavits 
that have been filed, although -in my opin- 
ion, no affidavits in reply are permissible. 
So long as the rules indicate 4 particular 
form of procedure, that procedure should be 
observed, and in future, in an application 
by a petitioning creditor, only such affida- 
vits will be admittedas are contemplated 
by rr. 70 to 87. In view of the above find- 
ings the petition is dismissed with costs 
to all tke parties who have appeared in- 
cluding debtors Nos. 5,6, 7, 18 and 19, 
Costs as of a defended suit. 

D. Petition dismissed. 
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OUDH CHIEF COURT. 
Full Bench 
Execution of Decree Appeal No. 71 of 1934 
November 26, 1936 
SRIVASTAVA, A. ©. J., NANAVUTTY AND 
ZIA-UL-HASAN, J. : 
Musammat INDRANI —APPELLANT 


Versus 
Babu MAHARAJ NARAIN AND OTHERS, 
—OBJEOTORS—RESPONDENTS. - 

Transfer of Property Act (IV of 1882), s. 100 
(before amendment in 1929) — Charge — Decree 
creating charge on immovable property for par- 
ticular right — Such right, if can be enforced 
against subsequent transfereé for valuable con- 
sideration and without notice of charge—Decree—~ 
Amendment of--Amendment has no retrospective 
effect soasto prejudice rights acquired by third 
party before amendment. 

When a particular right is charged on specific im- 
movable property by a decree of Court, such right can- 
not be enforced against a subsequent transferee for 
valuable consideration and without notice of the 
charge. Chaudhuri Fateh Ali v. Goberdhan Prasad 
Sub nom Razia Begam v. Ishrat Ali (1), explained. 

[Case-law referred to.] 

There is no difference in principle between a 
charge created by a decree and one created by con- 
tract. In either case the charge is not a transfer of 
an interest in the property. ` ° 

If a decree is subsequently amended, the amend- 
ment does not take effect from the date of the 
decree so as to affect the rights of a purchaser who 
has acquired the property after the decree and 
before the making of the amendment. Pydelv. 
Chathappan (4), relied on. ` 


Ex. of D. A. against the order of the Dis-. 
trict Judge of Unac, dated August 18, 1934, 
Dr. Qutub-ud-Din Ahmad, for the Ap- 
pellant. ` 
- Mr. L. S. Mitra, for the Respondents. 
JUDGMENT.--The following two ques- 
tions have been referred for decision to 


the Full Bench. 
(1) Where a particular right is charged on specific 
immovable property by a decree of Court, can such 


_ right be enforced against a subsequent transferee’ 


for valuable consideration and without notice o 
the charge ; a. 

- (2) If a decree is subsequently amended, does 
the amendment take effect from the date of the 
decree so asto effect the rights ofa purchaser who 
has acquired the property after a decree and before 
the making of the amendment ? 

Although these questions are in an abs- 
tract form, it is necessary to state briefly 
the facts which have led to these questions 
being formulated. 

The appellant, Musammat Indrani, sued 
a certain Puttu Singh and Mohabbat Singh 
for maintenance. The suit was compro- 
mised between the parties on July 13, 
1925, and a decree passed in terms of the 
compromise. By that compromise the pro- 
perty of Puttu Singh and Mohabbat Singh 
defendants, wasto be under a charge fo 


Musammat Indrani's maintenance. In 1926 
‘tthe respondents obtained decrees against 
Puttu Singh and in execution of one of the 
decrees they put to sale and purchased the 
a of Puttu Singh on November 11, 
1927. l 

The compromise referred toabove was 
made part of the decree between Musam- 
mat Indrani and Puttu Singh and Mohab- 
bat Singh but by some oversight the 
decree omitted to mention the charge 
created on the defendants’ property. Musam- 
mat Indrani applied for amendment of 
the decree and the decree was accordingly 
amended on March 24, 1930, so that the 
provision. of the compromise relating to the 
charge was inserted in it. 

Musammat Indrani tried to execute her 
decree for arrears of maintenance by sale 
of Puitu Singh’s property purchased by the 
respondents and the latter brought objec- 
tions to her application for execution. The 
learned Civil Judge of Unao overruled 
their objections and allowed - execution of 
Musammat Indrani’s decree to proceed. In 
appeal the learned District Judge came to 
a contrary finding and held that the pre- 
sent respondents being purchasers for con- 
sideration and without notice of the charge, 
Musa mmat Indrani could not proceed against 
the property purchased by them. He there- 
fore dismissed Musammat Indrani’s appli- 
cation for execution by sale of the pro- 
perty purchased by the respondents. Musam- 
mat Indrani filed a second appeal against 
this decision and the case coming on before 
a Bench consisting of two to us, the questions 
mentioned above were referred to a Full 
Bench. 

The learned Counsel for the appellant 
relied mainly on two cases of this Court, 
namely, Chaudhuri Fateh Ali v. Goberdhan 
Prasad [Sub nom Razia Begam v. Ishrat Alt], 
I.L. R. 5 Luck.172 (1) and H. Hunter, 
Liquidator of the Bank of Upper India v. 
Chaudhuri |\Nisar Ahmad, I. L. R. 8 Luck. 
168 (2) we . have given careful considera- 
tion to the arguments for and against the 
decision come to in these two cases and 
have unanimously come to the conclusion 
that in spite of these decisions the first. 
question before us must be answered in 
the negative. Of course under s. 100 of the 
Transfer of Property Act as it now stands 
it is clear that a charge cannot be enforced 
against a purchaser for valuable considera- 


(1) 5 Luck. 172; 117 Ind, Cas. 405;6 OWN 493; 
AIR 1929 Oudh 316. 

(2) 8 Luck. 168; 143 Ind. Cas. 69?; 9O W N 900; 
AJ R1932 Oudh 336; Ind. Rul. (1933) Oudh 194. 
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tion and without notice of the charge but 
as in the present case the charge was 
created before s. 100 of the Transfer of 
Property Act was amended in 1929, the. 
question arises whether the respondents 
are bound by the charge in -favour of the 
appellant. i f 

It is- a well recognised principle that a 
charge creates no interest in the property 
and itis in this thatit differsfrom a mort- 
gage. In the decision in Chaudhuri Fateh 
Ali v. Goberdhan Prasad [Sub nom Razia 
Begam v. Ishrat Ali}, 1. L. R. 5 Luck. 172 (1) 
and in most of the cesses referred’ to in 
that decision, is appears to have been 
assumed that a charge is in its incidents 
similar to a mortgage but it appears to 
us that there is a clear distinction bet- 
ween a mortgage anda charge. So long 
ago as 1890 the late Mr. Justice Mahmud, 
in the case of Kishen Lal v. Ganga Ram, 
I. L. R. 13 All. 28 (3) quoted with approval 
Dr. Rashbehary Ghose’s remarks in his 
Law of Mortgage as follows : 

“A charge must be distinguished from a mortgege 
as defined in the Act, more specially from a simple 
mortgage. In every mortgage there must be a trensfer 
of an interest in specific immovable property, while in’ 
the case of a mere charge, no interest is transferred 
mor isib necessary thatthe property to wnich it 
relates should be specific. A cnarge differs from a 
mortgage not only in form but also in substance. A 
plea of purchase for value -without notice, for in- 
stance, although it may be perfectly good against a’ 
charge will be wholly unavailing against a mort- 
gage.” h i 3 

_We are in perfect agreement with what. 
Sir Lal Gopal Mukerji referring to Pome- 
rey’s Equity Jurisprudence (Arts. 738 and 
739, 4th, edition) says in his book on the, 
Transfer of Property (Art. 270, 1925 edition). 
This is what he says: ` 

“In the language of the English Lawyer the. 
holder ofa charge does not hold any ‘legal estate’. 
He holds only an equity in his favour. I have 
already said that a charge does not involve tne 
transfer of an interest in the property. Thus,. 
when a charge holder is opposed by a transferee 
of the legal estate for- value without notice, a 
person holding an interest in equity is opposed 
by one who hasnot only obtained a legal estate: 
but also holds an equity inhis favour (i.e. no 
notice and payment of consideration) end the Court 
refuses to aid the plaintiff, and thereby to do an 
‘unconscientious act-by depriving him (the defend- 
ant) of the advantage accompanying such an innocent- 
acquisition of the legal title’. In other words: the 
charge holder ‘is not the owner of the property, 
nor has he any interest in such property. ‘On the 
other hand the transferee of the property is either 
the real owner or holds an interest in the pro- 
perty and also has an equity in his favour.. Thus 
a person who has no interest in the property asks 
for an advantage over a person who has au interest 
in the property, and who acquired the interes; 
innocently and for .consideration. In such a case 


. (3) 13 A 28; -A W N 1890, 216. í 4 
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the Courtas a Court of Equity and Justice, dces 
"mot find it just to deprive the innocent transferee 
ofthe interest in order to grant relief to a person 
who has nothing but an‘ ‘equitable right” in kis 
favour.” 

Sir D. F. Mulla in his commentary on 
the Transfer of Froperty Act, s. 100 says: 

“The werds occuring in the second paragraph 
after the word ‘trust’ were added by the Amending 
Act XX of 1929 and indicate what was already 
Jaw, viz., thit a charge does not invclve a trans- 
fer of an interest in property” 

Again in hie notes under s: 39 he'says: 
. “The right ` of maintenance, even of a Hincu 
widew is an indefinite right which falls short of 
a charge. It is nota charge unless it has been 
made a charge by decres or agreement, or unless 
the widow is in possession of specific property 
alin ted for her maintenance. In such cases notice 
of the charge is sufficient to bind the transferee. 
But in some cases it had heen held that a charge 
for maintenance created by a decree was binding 
on a transferee whether he bad notice of the charge 
or not. These decisions proceeded on the view that 
the effect of a charge was similar to that of a 
mortgage in that it placed à Limitation on the owner- 
ship òf the property. These decisions, however, 
wére not correct, for even before the Amending 
Act of 1929 it was clear that a charge did not, 
Jika & mortgage, create an interestin property and 
he amended s. 100 expressly enacts that a charge 
cinpot be cnforcéd against a transferee for con- 
sideration without notice.” ` 

We are also of opinion that the amend- 
ment of s. 100 ofthe Transfer of Property 
Act by Act XX of 1929 was made with a 
view to making the intention of the section 
as it then stocd clearer and not with a view 
to altering what was already the law òn the 
subject. As already stated most of the 
cases relied onin Chaudhuri Fateh Ali v. 
Goberdhan Prasad [Sub nom Razia Begam v. 
Ishrat Ali], I. L. R. 5 Luck. 172 (1) proceed 
cn the assumption that a cherge stands 
on the same footing as a mortgage and 
some of them therefore lay down that a 
charge created by a decreecen be enforced 
sgainst a purcheser fcr value and without 
notice but, as remarked by Sir Lal Gopal 
Mukerji in his book on the Law of Trans- 
fer, we are of opinicn that there is no 
difference in principle between a charge 
created by a decree and cne created by con- 
tract. In either casethe charge is not a 
‘transfer of an interest in the prcperty. 

We, therefore, auswer the first question 
in thé negative. : 

We now come to ike second question, 
namely, whether the amendment of tke 
decree in favour of the appellant made cn 
March 24, 1930, affects the rights of the 
respondents who acquired the properly after 
the decree and before the amendment. The 
general rule is that the amendment cf a 
decree dates back to the date of tke 
decree but cwing to the fact that we. have 
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answered the first question in the negative, 
this question no longer arises in the pre- 
seni case, though we might say that in the 


“present case it would be inequilable to 


make that amendment affect the rights of 
the respondents who ore purchasers for 
‘value and without notice. Fn tke case of 
Pydel v. Chathappan I. L R.14 Mad. 150, 
(4) if was said : 

“The contention that the cmended decree must 
be taken asin force from the date of the original 
decree appears to be well founded .. .. Jt is also 
true that andmendment ought not to be allowed to ` 
operate ŝo asto prejudice a third party s.e se 

We, therefore, answer this question also 
inthe negative. aa 
“D Appeal dismissed. 

(4) 141 M 150, - 


PATNA HIGH COURT ad 
Appeal from rpelt Decree: No. 217 of 
19 i 


October 15, 1936 
Wort, J. 
RAGHUPAT TEW ARIAND ANOTHER 
—DtrexpinTs—A PPELLANTS 
versus ` 

Pandit NARBADESHWAR PRASAD 

| TEWARI AND ANOTHER—-PLAINTITFS— 
RESPONDENTS 

- Evidenze Act (I of 1872), ss.13, 40 to 41-—-S..13, 
scope of—Judgment not inter paites and not admis- 
sible under ss. 40 to 44—Plaintiff seeking to establish 
through judjment fact proved in previous action to 
which defendant was not party—Whether admissible 
under s. 13. i 

- Saction 13, Evidences, Act, is nothing more than a 
declaration cf the (cmmon Law rule of evidence in 
England, but it has been given a wider construction 
in India. It is not confined as it is confined in Eng- 
land to the proof of incorporeal rights. But the ap- 
plication of the section cannot be extended to allow 
judgments to bs used which are definiely exclud- 
ed by ss. 40t0 44, Evidence Act. A judgment in 
which what is sought tu ke established by the plaint- 
iff isa fect proved in a previous action to which 
the defendant was not a party, is inacmissible in 
evidence: ` , ; 

Held, alzo thatthe Commissioner's report in the 
previous case was not admissible. Pin, 4 

A. frcm a decision of the District Judge 
of Shakabad, dated July 24, 1933, confirm- 
ing that of tLe Munsif, First Court of 
Arrch, dated December 15, 1932. 

Mr. B. P. Sinha, forthe Appellants. 

Merers. S. M. Mullick and R. S. Lal, for 
the Respondents. 

Judgment.—I agree with the contention 
of Sushil Medhal Mullick’ who appears 
on Lehalf of the respondents that this 
is 2 question of fact and therefore I 
egret having to take the course I am 
bound totake inthis case. In ‘my judg- 
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ment the case must be remanded to the 
learned Subordinate Judge. a oe An 
_ Mr. Sinha who appears on behalf of the 
appellants contends that the learned Judge 
in the Court below was not entitled, in 
spite ofthe remand order, to take into 
-consideration a judgment in the previous 
case end the Commissioner's report which 
‘was madein that case having regard to 
the fact that the judgment was not inter 
‘partes. Now, as regards the Ccmmissioner’s 
report there can be no possible doubt. 
The Commissioner's report is nothing 
more than a piece of evidence used in 
the case and, ifthe Commissioner's report 
in a previous action to which one of the 
parties in the present action was not 
a priy ‘was admissible, then there is 
no resson why. all the ‘evidence in the 
previous suit should not be admitted, 
even alihough the party affected thereby 
had no opportunity to cross examine the 
witnesses and thus test their veracity. 
Quite clearly the Commissioner’s report 
was not admissible. No possible reason 
could be given in law to support the 
judgment of the learned Judge in the Court 
below on that‘ poiut. . 

I should have stated that it was an 
action under s. 30, cl. (a) of the present 
Bihar Tenancy Act for enhancement of 
rent up to the prevailing rate and the 
learned Judge in the Court ‘below has 
decided that the prevailing rate was Rs. 2-8. 
Incidentally I might add that he made a 
mistake in saying that ithe rent .of 
Rs. 20-6-9 was to be increased to the 
extent of the prevailing rate, making a 
total jama of Rs. 78-0-3. In any event 
that is an error, and even assuming that 
the prevailing rate is Rs. 2-8-0, that is 
the total rent per‘bigha to which the land- 
lord is. entitled. . | 

Now, to revert to the point under 
discussion, I have already held that the 
Ocmmissioner’s report was inadmissible and 
Talso hold that the judgment was inad- 
missible in evidence. What was sought to 
be proved hereby the plaintiff was that the 
prevailing rate was Rs. 2-8-0. In so doing 
he was .not attempting to prove the 
existence of any right or custom within 
the meaning of s. 13. ‘His right such as 
it was given by the statute was a right 
to have an enhancement if he could 
establish the facts which would entitle 
the Court to give him tka relief he claimed. 
What he sought to establish here was 
not, es I have pointed out, a right or 
custom, but what he sought to establish 
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“wasa fact—a fact which‘ was presumably 
proved inthe previous action to which 
the present tenant (the. defendant in this 
action) was nota party. The case does not 


. come under any of the sections of the 


‘Evidence ‘Act dealing with judgments, viz. 
ss. 40 to 44,- and it cerlainly dces not 
come under s. 13. Section 13 as] have 
pointed out on more than one occasion 
is nothing more than a declaration of 
the common rule of evidence in England 
but it has been given wider construction 
in this country; and it is now impossible 
after the decision ‘of their Lordships of the 
Judicial Committee of the Privy Council 
to hold that it is confined asit is confined 
in England to the proof of incorporeal 
rights. But although that be the case in 
India I-do not propose to exlend the ap- 
plication of 8.13 to allow judgments to 
be used in evidence in cases of this kind 
which are definitely excluded by the 
sections ofthe Evidence Actio which I 
have referred. Now that being the case, 
and having regard to the fact that the 
learned Judge in the Court below does 
not merely deal with the judgment and 
the Commissioner’s report as part of the 
evidence but has mainly relied upon them, 
I have no alternative but to remand tho 
case to be heard and determined eliminat- 
ing these two objectionable documents. 

The appeal will be allowed and the case 
will he remanded tothe leerned Judge to 
be heard and determined according to law. 
Costs will abide the result of the hearing 
in the Court below. 


N. z- Case remanded. 


ree 


f MADRAS HIGH COURT 
Criminal Appeals Nos. 234 and 235 of 1936 _ 
` October 12, 1936 
K. S. Menon, J. 
Tung CROWN PROSECUTOR, MADRAS 
CoMPLAINANT—APPELLANT 
versus 
SYED KASIM AND orHers—Accusep-— ` 
RESPONDENTS < 
Madras City Police Act (IIT of 1888), ss. 42, 43— 
Search warrant—Omission to state that itis issued 
under s. 42>-Omission to state that officer issuing 
had ‘reason to believe’ that a common gaming house 
was kept on the premises-Validity of warrant— 
Presumption under s. 43. i 
. A warrant which purports tobe a warrant for 
search of gaming house and arrest of persons found 
therein is not invalid merely because it does not 


` expressly show that itis issued under s, 42 of the 


Madras City Police Act, or because it does not state 
that the officer who issued it had reason to belieye 
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‘that a common gaming house was kept onthe pre- 
mises inquestion, and the presumption mentioned 
in s 43o0f the said Actcan be raised even in the 
case of such a warrant. In re, Subdbier (1) and 
In re Subramania Ayyar 2 relied on, Public 
Prosecutor v. Subramania Sastri (3), Gangadas 
Banerjee v. Emperor (4) and Walvekar v. Ewperor 
ae distinguished. 

Or. A. under s. 417 of the Code of 
‘Criminal Procedure, 1898, against the 
acquittal of the respondents (accused) by 
the Second Presidency Magistrate of the 
Court of Presidency Magistrates, G. T., 
Madras, dated January 3, 1936,in Case N. ©. 
Nos. 35608 (a) and 35609, roppactkively | on 
his file. wW 

The Orown Prosecutor, on behalf of fibe 
Crown. 

Mr. A. T. Coelho, for the Respondents. 
_ Judgment.—These are appeals by the 
Crown Prosecutor against the orders of 
the Second Presidency Magistrate, Madras, 
acquitting the accused of offences punish- 
able under ss. 45 and 46 of the Madras cy 
Police Act (ILL of 1883). 


On information laid before him that a 
common gaming housa was being kept on 
the premises No. 40, Cemetry Road, Royapu- 
ram, the Assistant Commissioner of Police, 
who isa Justice of the Peace, for the town 
of Madras issued a warrant Ex. A, on Octo- 
‘ber 24, 1935, to the Sub-Inspector of Police, 
Royapnram H-2 station, authorising him to 
ever tie said premises and to take into cus- 
tody persons found therein and toseize all 
dastruments of gaming, etc. Prosecution Wit- 
ness No. 1 the Sub-Inspector of Royapuram 
Police Station referred to in Ex. A accord- 
ingly went tothe house in question and 

sized several articles. The accused and 
others who were found there were arrested 
and charges under ss. 45 and 49 of the 
Madras City Police Act were laid against 
them. The tenant of the house was charged 
under s.45 of the Actin the one case and 
the others were charged under s. 46. The 
learned Presidency Magistrate holding that 
as the warrant of arrest, Ex. A. was not 
a valid warrant, the presumpticn mention- 
edins. 43 of the Act could nos be raised, 
and that as there was no other evidence 
that the house was used as a common 
gaming house, acquitted ihe accused, hence 
this appeal by the Crown. 

The only question that is aini before 
me is that relating to the validity of 
‘Ex. A and to the presumption that could 
be raised under s. 43. Exhibit A is ona 
printed form, the heading of which is: 


“Warrant for search of gaming house and arrest 
‘of persons found therejn”, 
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And it proceeds: 

“Whereas information has this day been laid before 
the undersigned Assistant™ Commissioner of Polica 
and Justice of the Peace for the town of Madras, 
that a common gaming house is kept on the 
Premises eleva’ ete”. 
and it is signed by G. Rangaswami as 
Assistant Commissioner of “Police and 
Justice of the Peace. There is no dispute 
about the authority of the person who 
signed it to issue a warrant unders. 42 of 
Act. What is argued is (1) that it does 
not purport to be one issued under s. 42 of 
the Act, and (2) that it does not state that 
the Assistant Commissioner who issued it 
had reason to believe that a common 
gaming house was kept on the premises 
in question, and that, therefore, itis not 
a valid warrant on the strength of which 
the presumption mentioned in s. 43 could 
be raised. It is true that itis not specific- 
ally stated in the warrant that it was issued 
under s. 42 of the Act. But there can be 
no doubt that it was issued only unders. 42, 
for the heading of the warrant, as already 
observed, is that it wasforthe search of 
gaming house and arrest of persons found 
therein, and the form used clearly shows 
that it is one meant for the purpose referred 
to in s. 42. There is, therefore, no force 
in this contention. The next objection, as 
already observed, is that it does not state . 
that the Assistant Commissioner “nad reason 
to believe” that a common gaming house 
was kept on the premises in question. 
There is nothing in the. Act whica lays 
down that it should be stated in the warrant 
that the Commissioner who issued it has 
reason io believe “thata common gaming 
house is kept on the premises”. All that 
s. 42 lays down is: 

: “Tf the Commissioner has reason to believe that 
any enclosed place or building is used asa common 
gaming house he may issue his warrant, etc.” 

This only means that before issuing: a 
warrant for search, the Commissioner must 
have reason to believe that a common 
gaming house is kept on the premises. In 
this case, it is specifically stated in -the 
warrant that information had that day been 
laid before the Commissioner that a common 
gaming house was kept on the premises. 
It is clear, therefore, that the Commissioner 
acted on the information so laid before him. 
And P. W. No. 1 says, 

“I bad information in the beginning of October 
1935, that accused wag conducting a common gaming 
house at the said house. I verified the information 
personally as well as through informers. I obtained 
Ex. A search warrant from the Assistant Commis- 
sioner cf Police, Northern Range.” 

And there is the evidence of P. W. No. 4 
a cashier in the employ of the 
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owner of the house that accused has 
been cccupying that house under an 


agreement from October 17, 1935. Exhibit 
Dis the agreement referred to. It is clear, 
therefore, that it was on the information 
laid by P. W. No. 1 to the Assistant Com- 
missioner that the latter issued the warrant. 
That the omission of the words ‘has reason 
to believe’ in a warrant of this kind does 
not at all vitiate the warrant or render it 
in any way invalid has been laid down by 
this Court in two decisions, namely, In re 
Subbier (1), and In re Subramania Ayyar 
(2). The former was a case under s. 42 of 
the Madras City Police Act and Mr. Justice 
Cornish observed : 

“Section 42, Madras Police Act, does not require a 
sworn information as a condition to the issue ofa 
warrant. It is sufficient, therefore, in-my opinion, 
that the warrant should state, asin the present 
instance, that the Deputy Commissioner has issued 
the warrant on information laid before him. It is 
not necessary for him to state that he had reason 
to believe the information.” 

And in the latter case, which arose under 
s 5 on the Madras Gaming Act (III of 
1930), Mr. Justice King observed as fol- 
lows :— 

“It is argued that in this warrant the Stationary 
Sub-Magistrate who issued it does not say in the 
words ofs, 5 that he had ‘reason to believe’ that the 
plete in question was used as a common gaming 

ouse. Itseems to me, however, that the mere mention 
of these particular words in the warrant is by no 
means conclusive on this matter, and the real ques- 
tion is whether as a måtter of fact, the Magistrate 
had or had not reason tc believe”. 
|. The learned Advocate for the accused, 
however, relies on the decision in Public 
Prosecutor v. Subramania Sastri (8), and 
Gangadas Banerjee v. Emperor (4). Inithe 
former case s.5 of: the Madras Gaming 
Act (IIT of 1930) had to be considered. In 
that particular case, the warrant did not pur- 
port to have been issued under that section, 
put was issued under s 98, Criminal Pro- 
cedure Code. There was also the additional 
circumstance that there was no mention at 
all in the warrant that the Magistrate who 
issued it was satisfied that the house to be 
searched was a common gaming house, and 
that the finding was thatit was not used 
as a common gaming house but was used 

(1) 58M 867; 154 Ind. Cas, 741; 40L W 841;A I 
R 1935 Mad. 98; 7 RM 478; (1935) Cr. Cas. 151; 
(1935) M W N 249; 36 Cr. L J 566; 68M LJ 348. 

(2) 69 ML J 835; 161 Ind. Cas. 32; (1935) M W N 
1284; 43 LW 44;A IR 1936 Mad. 65; (1936) Cr 
Cas. 54; 8 R M 762; 37 Or. LJ 380. 

(3) 68 M L J 421; 155 Ind. Cas. 496; (1934) M W 
N 1170; 7 RM 582; 36 Or. L J 799; 41 LW 679; AIR 
1935 Mad. 64+; (1935) Cr. Oas, 927. 

(4) A IR 1930 Cal. 305; 126 Ind. Cas. 131;510 L 
J 224 and 356; Ind, Rul. (1930) Cal. 678; 31 Cr, LJ 
999; (1930) Cr. Oas. 541. ; 
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occasionally by people for playing cards, 
perhaps for money. In the case in Ganga- 
das Banerjee v. Emperor (4), the search 
warrant issued unders. 5 of the Bengal 
Public Gaming Act (III of 1867) did not state 
that the premises were used as a common 
gambling house but only that the use 
of the premises was for unauthorised race 
gambling. And thelearned Judge pointed 
out the difference between the two, and 
held that the warrant was not such as a 
presumption unders. 6 of the Act could be 
raised therefrom. The case of Walvekar v. 
Emperor (5), has also no bearing, for there 
the warrant was held to be defective because 
the Commissioner had not complied with all 
the formalities required by s. 46 of the 
Oalcutta Police Act and because the state- 
ment in the warrant was that there was 
“cause to suspect” and not that the Magis- 
trate had “reason to believe’. ‘Ihe 
decisions relied on by the accused, there- 
fore, do not help him at all. As the 
Assistant Commissioner has sufficiently 
complied with the requirements of s. 42 
when he issued the warrant Ex A, I must 
hold that it is valid. It follows that 
the presumption mentioned in s. 43 could 
be raised in this case. As the cases have 
not been fully tried by the learned Pre- 
sidency Magistrate but were disposed of 
on the ground that Ex.A was invalid and 
that no presumption unders. 43 could be 
raised, the cases have to go back for 
further inquiry. 

The appeals are, therefore, allowed, the 
orders of acquittal set aside, and the cases 


_ sent back to the lower Gourt for trial and 


disposal. 


A. Appeals allowed. 
(5) 53 O 718; 96 Ind. Cas. 264; 30 O W N 713; AIR 
1926 Cal 966; 27 Cr, L J 920. 
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OUDH CHIEF COURT 
Criminal Appea! No. 300 of 1936 
December 8, 1936 
SRIVASTAVA, A.C. J. AND ZIA-UL-HASAN, J. 
EMPEROR—ComPLaInantT—APPELLANT 
versus 


KALLOO—Acotsgp—RgsronpEeNnt 

Criminal trial—Evidence — Accomplice—Corrobora- 
tion, necessity of—Accessory after fact—Wife wit- 
nessing murder of her lover by husband—Maiter not 
reported to Police though there was opportunity— 
Whether accessory after fact—Corroboration, neces- 
sity—Conviction cannot rest on her testimony alone. 

The rule requiring independent corroboration: in 
material particulars of the evidence of an accom- 
plice is only a rule of caution which for a long time 
has been adopted as a rule of practice by the 
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Courts in England as well as in India and 
js now virtually a rule of law. The reason under- 

lying the rule is that the testimony of an accom- 
` plice is regarded as tainted evidence and itis, 
therefore, considered unsafe to base a conviction on 
it unless there is independent corroboration — forth- 
coming. On the same principle corroboration is 
insisted upon in the case of the evidence of in- 
formers. The evidence of an accessoryafter the event 
‘suffers more or less from the same ‘taint as the 
‘evidence given by an accomplice. - it would be 
veiy unsafe to accept the solitary evidence of such 
a person as proving the guilt of the accused with- 
out independent corroboration in material particu- 
lars, Ramaswamt Gounden v. Emperor (2), not fol- 
lowed, Turab v, limperor (1) and Brij Pal Singh v. 
Emperor (3), followed. | {p. 689, éol. 2 | 

Where a woman witnesses the murder of her 
paramour by her husband, but does not report the 
matter, which she was bound to do under s. 44, 
Criminal Procedure Code, even though an opportu- 
nity had come due to the absence of her husband 
for some days, in the circumstances she must be 
regarded as an accessory after the fact and convic- 
tion cannot be based on her solitary testimony 
without corroboration. [p. 670, col. 1.] 


Cr. A. against an order of the Sessions 
Judge of Rae Bareli, dated June 5, 1936. 


The Government Advocate, for the 
Crown. < : 
Mr. Nizam-ud-din Hyder, for the 


- Accused. 2l 

Judgment.—This is a Government appeal 
under 8.417 of the Code of Oriminal Pro- 
cedure against an order of the learned 
Sessions Judge of Rae Bareli acquitting 
the accused Kallu who with three others 
was charged of an offence under s. 302 
of the Indian Penal Code. 

The case for the prosecution was that 
the deceased Birua who used to live in 
Baba-ka-Purwa left his village on January 
93, 1936, for a bath in the Ganges at 
Allahabad. On February 15, 1936, a sack 
was noticed floating in a well about a mile 
from the abadi of Baba-ka-Purwa known as 
the well of Babu Murai. It was discovered 
that the sack contained the body of Birua. 
The chaukidar reported these facts at the 
Police Station Mustafabad on February 
15, 1936. It was mentioned in this report 
that there was an illicit connection between 
the deceased and the wife of Kallu accused 
and that the village people suspected that 
Kalin was responsible for the murder of 
Birua. Kallu was notin the village as he 
had gone away to Cawnpore five days 
before the making of the ieport. The 
house of Kallu was searched on February 
15, anda gandasa, a gunny bag and a 
dhoti which appeared to be blood stained 
were taken possession of. Some blood 
stains were also noticed on the wall of the 
house, on» charpoy and On the tattar of 
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the door. Musammat Duiji, wife of Kallu 
on being examired by the Police made a 
statement which led io the arrest of three 
persons Bhola, Ganga and Sardar besides 
Kallu. Musammat Duiji was also produced 
before a Magistrate and her statement, 
was recorded under s. 164 of the Code of 
Criminal Procedure. After completing the 
investigation the Police prosecuted all the 
four persons named above who were com- 
mit'ed tothe Court of Session. The case 
was tried with the aid of four essessors. 
All the assessors were of opinion that all 
the accused were not guilty. The learned 
Sessions Judge agreed with the opinion of 
the assessors and acquitted all the accused. 
This appeal on behalf of the Government 
is directed against the acquittal of Kallu 
alone. i 

The only direct evidence against Kallu 
consists of the statement of his wife Musam- 
mat Duiji. She deposed that for the last two 
years she had an intrigue with the deceased 
which resulted in her and her hushand 
being outcasted by the Punchayet. They 
were taken back in August six months 
afterwards but the intrigue continued all 
along. On January 23, Birua met her in 
the aflernoon and it was agreed that he 
wouwd visit her that night. Sardar saw 
them talking that day. She saw Ganga 
and Bkola accused sitting with Kallu 
outside the house that evening. Then she 
went to sleep but woke up on hearing 
some sound, She went to make water. 
When she came back she saw Birua. in 
the dahliz. He caught her and put her 
down on the churpoy. Immediately after 
this Ganga and Bhola came in from the 
door and caught Birua and threw him down. 
Kallu also came in from the kitchen and 
all these three persons cub Birua’s neck 
with the gandasa and killed him. She 
wanted to run out but Sardar accused 
who was standing at the door, prevented 


_her and threatened to kill her if she went 


out. She then sat down in a corner and 
was 2 helpless spectator of the murder. 
After the murder had been committed ` 
Birua’s body was put inasack and was 
taken away by Kallu, Ganga and Bhola 
while Sardar remained watching her. When 
{he three persons returned about two hours 
before sunrise they scraped the blood on 
the ground and she was asked by Sardar 
to wash the ground with cowdung and. it 
was so washed. 

The case for the prosecution against 
Kallu rests mainly on the evidence ‘of 
Duiji who is the solitary witness of the 
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commission of ihe murder. The learned 
Sessions Judge relying on the decision of 
a Bench of this Court of which one of us 
was amemberin Turab v. Emperor, 1. L. 
R. 10 Luck. 281 (1), held that tke position 
of Duiji was virtually that of an accomplice 
and, therefore, her statement could not 
be accepted or madethe basis of a convic- 
tion usiless it was corroborated in material 
particulars. As the learned Sessions Judge 
was of opinion that there was no reliable 
or sufficient evidence affording material 
corroboration of her evidence, he held that 
the case against Kallu was not proved. 
He was further of opinion that the state- 
ment of Musammat Duiji was not true and 
he was not prepared to rely on it for 
the conviction of the accused on a capital 
charge. |. oe 

The learned Government Advocate con- 
tended strongly that the position of Musam- 
mat Duiji was not that-of an accomplice 
or even thatof an accessory after the fact. 
He has further argued that there was no 
good reason for the learned Sessions Judge 
rejecting the evidence of Musammat Duiji 
and has claimed that Kallu ought to be 
convicted of the offence of murder on the 
statement of Musammat Duiji even in the 
absence of corroboration of her statement 
in material particulars. He has relied on 
a decision of the. Madras High. Court in 
Ramaswami Gounden v. Emperor, I. L R. 27 
Mad. 271 (2), in support of his arguments. 

this case one of the witnesses had 
deposed that on.the evening of the murder 
the accused obtained a crow-bar from him, 
and, lalêr on, went to where the deceased 
was ‘sleeping, ‘when the witness heard 
a cry, and, on secretly approaching the 
spot, saw the accused strike ihe deceased 
on the head with the crow-bar; that the 
witness then ran away; that accused called 
him; that he went to the spot, and accused 
asked him to put the body in an empty. 
pit some distance off; hat witness refused 
to help, whereupon accused dragged the 
body tothe pit and threw it in; thatnext 
morning accused threatened to murder the 
witness if he mentioned what. had happen-. 
ed; that some fifteén days later, after a 
quarrel with the. accused, the witness ran 
away and gave information to the brother 
of the deceased woman and then to the 
Police, who, with some villagers, were taken. 
by the witness -to the pit, where.the-body 


(1) 10 Luék. 981; 152 Ind, Cas. 473; 1984 OL R 
875; 11 O W N 1383; 7 RO 235; 36 Gr, LJ 166; A 
1 R1935 Oudh 1; (1985) Or;-Cus. 14, 
< QIM AL De +o 
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was found, and subsequently, identified. 
The witness also stated that he hed not 
given information earlicr because he was 
afraid. There being a difference of opinicn 
between the two Judges who heard the 
appeal the matter was referred to a ‘third’ 
Judge who held that the witness aforesaid 
could not rightly be held to be ejther a 
guilty associate with the accused in the 
erime of murder or ‘liable to be indicted 
with him jointly. The witners was, there- 
fore, ‘not an accomplice and the rule of 
practice as to corroborotion had no applica- 
ticn to the case. 2 

In Brijpal Singh v. Emperor, 1936 O. W. 
N. 892 (3), whichis alater decision of the 
same Bench which decided Turab v. 
Emperor (|), it was held again that the 
evidence of accessories after the commis- 
sion of the crime cannot be accepted as 
proving the guilt of the accused ‘without’ 
corroboration in material particulars by 
independent witnesses. The case of Rama- 
swami Gounden v. Emperor, 1. L. R. 27 Mad. 
271 (2), was relied upon by the learned 
Government Advocate in this case also, 
but it was not followed and the opinion 
was expressed that the view taken by the 
dissentient Judge Mr. Justice Boddam was’ 
a sounder view. ° . i 

In our opinion no sufficient ground has 
been made out for us todepart from the 
view taken in the two’ Bench cases of this 
Court io which reference has been made 
above. The rule requiring independent 
corroboration in material particulars-of the 
evidence of an accomplice is only a rule - 
of caution which for a long time has been 


„adopted as arule of practice by thé Courts 


in England as well as in this country, and 
is now virtually arule of law. The reason 
underlying the rule is that the testimony 
of an acccmplice is regarded as tainted 
evidence and it is, therefore, considered 
unsafe to base a conviction on it unless 
there is independent corroboration forth: 
coming. On the same principle corrobora- 
tion is insisted upon in the case of the | 
evidence of informers. We think that the 
evidence of an accessory after the event 
suffers more’or less from the same taint. 
as the evidence given by en eccormplice. 
It would be-very unsafe to ‘accept the 
solitary evidence of such @ person as proving’ 
ihe guilt of the accused without independ- 
ent corroboration in material particulars 
and we are, therefore, of cpinion that the’ 


(3) (1936) O W N 892; 165 Ind. Cas, 138; 1936 O 
LR 596; 9R O 157; 37 Or. LJ 1065; AT -R193g-- 
Qudh 413, : g Teg 
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learned Sessions Judge was right in 
refusing to convict Kallu on the solitary 
statement of Musammat Duiji in the absence 
of independent corroboration of her evi- 
dence. 

Next as regards the questicn whether 
Musammat Duiji was an accessory after 
the fact or not. Ratan Lal in his Law 
of Crimes, 13th Edition, page 243, describes 
“an accessory after the fact as one who, 
knowing a felony to have been committed 
by another, receives, relieves, comforts, 
assists, harbours, or maintains the felon.” 


It is admitted that the murder in the 
present case was committed in the presence 


and within the sight of Musammat Duiji. 
In the circumstances she was under s. 44 
of the Code of Criminal Procedure under 
a legal obligation of forthwith giving 
information to the nearest Magistrate or 
Police Officer of the commission of ‘the 
murder. She did not do so even when her 
husband Kallu had gone away to Cawnpore 
about ten days after the murder. Her conduct 
in not divulging the crime was clearly 
intended to assist the accused. In the 
circumstances we think she must be 
regarded as an accessory after the fact. 
We are also in agreement 


ment of Musammat Duiji does not ring 
true. Bhola, Ganga and Sardar the other 
three accused had no motive tò join Kallu 
in the commission of the heinous crime. 


She made no mention of Sardar having’ 
. threatened her in her statement to the’ 


Police or in her statement under s. 164 of 
the Code of Criminal Procedure. Even in 
Ker statement in the Sessions Court she 
admitted that Sardar had threatened her 
only once. 
her not divulging the crime, more specially 
after her husband had gone away to 
Cawnpore. Having carefully examined the 
statement of Musammat Duiji we are of 
opinion that the learned Sessions Judge 
was right in discarding it. 

Lastly as regards corroboration, there is 
hardly any corroboration in material parti- 
culars affecting the accused. The only 
thing which creates suspicion is that human 
blood was discovered on the gandasa and 
dhott recovered from Kallu’s house and on 
the scraping from the wall of the house 
and on the string of the charpoy. ‘The 
discovery of blood on these articles can 
suggest an inference that Birua might have 
been killed in the house but it does not 


necessarily incriminate Kallu. In any cage ` 
mere suspicion cannot be susbatituted fer - 
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learned Sessions Judge that the state- 
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dene and made the basis of a convic- 
100. è 

We are accordingly of opinion that no 
case has been made out to justify our 
setting aside the order of the learned 
Sessions Judge acquitting Kallu. We 
accordingly dismiss the appeal. If Kallu 
is in custody he should be released at 
once. 

D. Appeal dismissed. 





~ MADRAS HIGH COURT 
Appeal Against Appellate Order 
No. 122 of 1933 
July 28, 1936 
VENKATARAMANA Rao, J. 
MUTHUSWAMI PILLAI—Peririongr ’ 
—APPELLANT 
versus 
MANIKKA MOOPPAN AND O0THERBS— 
RESPONDENTS i 

Injunction—Suit for injunction --Agreement bet+ 
ween parties that one of them may remain in posses- 
sion on condition of his paying mesne profits to the 
other if the latter was successful—Execution of, 
security bond empowering Court to récover mesne 
profits inexecution—Enforceability of bond=Power 
of Court to execute for mesne profits—Estoppel. 

In a suit for a permanent injunction restraining 
the defendant from interfering with the plaintiff's 
possession, the parties. agreed that the defendant 
may remain in- possession on condition of his fur- 
nishing security for mesne profits to be paid to the 
plaintiff in case he succeeded in establishing’ his 
title and a security bond was executed by a third 
person in which he undertook that the mesne profits 
may ke recovered from him in execution -of the 
decree that may be passed. The plaintiff succeeded 
but his application for mesne profits against the 
defendant and surety was dismissed on the ground 
that the Court had no power in a suit for injunc- 
tion to award mesne profits, On appeal:  - 

Held, that it was competent to the parties to enter 
into such an agreement and for the Court to enforce 
it; atany rate it was not open tothe defendant 
or his surety to contend that the Court had no power 
to enforce the undertaking which they gave to it, 
Sadasiva Pillai v. Ramalinga Pillai (1), relied on. 

A. against the decree of the District 
Court, Trichinopoly, in A. 8. No. 286 of 
1932, preferred against the order of the 
Court of the District Munsif of Kulitalai, 
dated September 24, 1932, and made in EH. 
P. No. 642 of 1932, in O. S. No. 411 of 1928, 

Mr. M. S. Vaidyanatha Ayyar, for the Ap- 
pellant. 

Messrs. K. V. Sesha Ayyangarand T. R. 
Ramachandran, for the Respondents. 

Judgment.—This Civil Miscellaneous 
Second Appeal arises out of an application 
to enforce the terms of a security bond 
given by the 2nd respondent in the course 
of an interlocutory proceeding in the suit, 
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The suit itself was for a permanent in- 
junction by the plaintiff against the Ist de- 
fendant restraining him from interfering 
with his possession of the property. Im- 
mediately after filing the said suit he filed 
an application for a temporary injunction 
requesting the Court to restrain the Ist 
defendant from interfering with his pos- 
session during the pendency of the suit 
and when the application came on for hear- 
ing, the parties seem to have entered into 
an agreement in and by which the lst 
defendant wastobein possession of the 
land in dispute during the pendency of 
the suit and he should, incase the plaint- 
iff’s title tothe property is declared, pay 
him the profitsofthe said land. It was 
also stipulated among other terms that for 
the fulfilment of this obligation the first 
defendant must also furnish security. A 
joint memo embodying the terms of the 
agreement arrived at between the parties 
was filedin Court and the Court approved 
of it and took a security bond from ihe 
2nd respondent in the appeal. The security 
bond clearly recites the agreement, the 
obligation entered into by the 1st defendant 
and that the 2nd respondent has agreed 
to stand ‘security for the fulfilment of that 
obligation and that in case the plaintiff 
succeeds, the amount menticned in the 
band can be recovered in execution, 
“treating this as part of such decree and 
by: executing such decree". ‘The result of 
the suit was there was a decree in favour 
of the plaintiff. The plaintiff accordingly 
filed an application to recover the amount 
which the Ist defendant and 2nd respond- 
ent agreed to pay as aforesaid. The 
learned District Munsif allowed the ap- 
plication, but the learned District Judge 
disallowed it cn the ground that the said 
suit itself being cne for a permanent in- 
junction, the Court had no jurisdiction to 
give a veliefin regard to mesne profits 
subsequent to the suit. It seems to me that 
this view of the learned District Judge is 
entirely wrong. He has misunderstood the 
nature and shape of the order passed on 
the application for temporary injunction 
and has not correctly appreciated the 
effect of the security bond given by the 
perties as a result of the agreement ar- 
rived at between them at the stage when 
the parties sought interlocutory relief, by 
way of temporary injunction. It cannot be 
doubted that the plaintiff was entitled to 
- ask forthe relief by way ofa temporary 
injunction restraining the lst defendant 
from interfering with the possession during 
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the progress of the suit. It was open to 
the parties at that stage to agree to any 
terms as they deemed fit to agree or it was 
open to the Gourt to pass such order as it 
might deem fit to give proper relief to the 
plaintiff during the pendency of the suit. 
The result of the proceedings was that by 
agreement the Ist defendant was putin 
possession of the property, he being ac- 
the produce thereof in 
case the plaintiff succeeded in the suit. The 
Court had general jurisdiction over the 
subject-matter of the suit. It was perfect- 
ly competent to the parties to come to the 
said understanding and for the Courts to’ 
give effect to it. As stated by their Lord- 
ships of the Privy Council in Sadasiva Pil- 
lai v. Ramalinga Pillai (1) the security 
bonds under such circumstances must be 
considered “as proceedings in Court im- 
porting a certain liability to be enforced 
in the suit against the defendant to that 
suit.” Having undertaken this obligation 
it would not be open tothe Ist defendant 
or the 2nd respondent to resile from it 
and allege that the proceedings were ex- 
tirely irregular and that the Court had no. 
jurisdiction to enforce the terms which 
they had undertaken to fulfil. As observ- 
ed by their Lordships in the same case, if 
the Court had general jurisdiction cver the 
subject-matter, though the exercise of that 
jurisdiction by the particular proceeding 
ay have been irregular, upon the ordinary 
principles of estoppel, the Ist defendant. 
or the 2nd respondent cannot be heard to’ 
cannot fulfil the obligation- 
which he solemnly undertook to the Court.’ 
There is this jurisdiction in ihe Court to 
enforce that obligation. I, therefore,’ 
reverse the decree of the learned District 
Judge and restore the decree of the 
District Munsif with costs. 

(Leave refused). : 
Decree reversed. 


A. 
d) 21 A219; 15BL R383; 24 W R193; 3 Sar, 
319; 3 Suther 190 {P 0). nee 


: PATNA HIGH COURT 
Civil Revision Applications Nos. 400 and 410 
of 1936 
December 11, 1936 
Row .anp, J. 
GHINOO CHAUDHURI—~Dzrenpant— 
PETITIONER 


versus 
RAMJAPU SINGH —Piaintirr—O Prosits 


Party 
Provincial Small Cause Courts Act (IX of 1887), 


B72 - 
8. 17—Security to be furnished—Rule as to, when 
~ can be relaxed—Interference by High Court under 
8. 115. Civil Procedure Code (Act V of 1908), 
“The requirement of s. 17 of the Provincial Small 
ause Courts Act that the amount due or security for 


it isto be furnished “at the time of pres:nting the ap-' 


plication” can only be relaxed to this extent that 
ifthe application 1s presented without ths money 
or the security bond and the security bond or money 
is put in thereafter, the application will be consider- 
ed to have been duly filed on the date on which tha 
money was put in or the security furnished as the 
case may be. The powers of the High Court to 
interfere in this respect under s. 115, Civil Procedure 
Code, are very limited. f 
App. from an- order of the Subordinate 
Judge, First Court, Muzeffarpur, dated 
May 18, 1936. m 
Messrs. S. Mehdi Imam and Badri Pra- 
sad Mahaseth, for the Petitioner. 
Mr. B. N. Mitter and Mrs. Dharamsila Lal, 
for the Opposite Party. NA 
Judgment.—These are two applications 
to revise the orders of the Small- Cause 
Court Judge refusing to allow re-hearing 
under O. ÍX, r. 13 of ‘the Code of Civil 
Procedure of Small Cause Court suits which 
had been decreed against the petitioner one 
ip 1932 and one ‘in 1934. The applications 
were both presented on the same date, 
namely, Janúary 11, 1936, but are directed 
against different respondents, the plaintiffs 
of the two Small Cause Court suits having 


been different.’ 


The applicant in each case alleged that 
the summonses of the original suits had 


been suppressed and that he came to know 


of the proceedings in each case for the: 


first time on January: 7,1936. : 


he applications as presented appear to: 
ie me ‘found defective. They were” 


amended on January 25, 1936.” It was then 


observed that the security bonds should-be_ 


filed in time duly registered. Then the 


Court fixed February 8, 1936, ‘for further: 


orders. The bonds were filed on February 8. 


The auplications were heard together and 


were dismissed on May 18, 1936, the trial 
Court observing thatthe bonds had been 


filed after the period of limitation counting | 


time from the date of the petitioner's al- 
leged knowledge. : j 
The petitioner has thereupon moved this 
Court cn the ground that time having been 
allowed by the Small Cause Court Judge to 
February 8, 1936, for the furnishing of the 
security bond, he should not have been con- 
sidered to be outcf time so long as he fur- 
nished the security bond by the date fixed 
Court. : 
ee unable toiread the Court's order 
of January 21, 1936, as by-implication ex- 
tending the time for furnisbing the secu- 


GHINOO CHAUDHURI». RAMJArU ston (PAT) 


1e6ic. 


rity bonds. February 8, was no doubt: 


_fixed for further proceedings in j‘he cate, 


bus when the order was that the applicant - 
should file the security bond duly regis- 
tered in time, the meaning must have been 
that the bond was tobe filed within the 
period of limitation; and the question whe- 
ther it had been so filed in time would be. 
considered later. Apart from that it ap- 
pears tobe the view of all the High Crurts` 
in India except Lahore that the require- 
ments of s. 17 of the Small Cause Couris Act 
that the amouct due or security for it is to, 
be furnished “at the time of presenting 
the application” can on!ty be relaxed to, 
this extent thatifthe app'ication is pre- 
sented without the money or the security 
bond and the security bond or money is put’ 
in thereafter, the application will be con- 
sidered to have been duly filed on the date 
on which the money was put in or ‘the 
security furnishedas the cess may bee I 
cannot follow the Lahore view in face of. 
the united authority of the other High 
Courts. Apart from this the trial Court 
came toa finding that the applicant had. 
not correctly stated his date of knowledge 
in his application, that in fact Jie was 
aware of the proceedings against him from 
befcre that date and that his application 
was time-barred in any case. There is 
another difficulty inthe way of the appli- 
cant and thatis that the applications bear. 
the heading s. 115 of the Code of Civil 
Procedure. The powers cf this Court to. 
interfere under this section are very limited. 

Ab the hearing Mr. Mehdi Imam suggest- 
ed ibat the objection was technical and 
that the application was intended to be, 
one under s. 25 of the Provincial Small 
Cause Courts Act and might be treated as 
such. To do this would require an amend-_ 
meni of the application. But in any caso_ 
no ground for interference even under s. 25 
is made out. 

Mr. Mehdi Imam desired to take another ’ 
poin at the hearing that the Court below 
committed an order in consolidating the 
two applications and hearing them toge- 
ther to the prejudice of the pétitioner. It . 
isa difficulty in his way that no such 
ground is taken in the application to this, 
Court, and if it had been, it would be ne- 
cessary for him to establish that he had not 
consented to the treatmént of the two ap- 
plications as analogous. On theother hand, . 
it appears that not only he filed them both 
on the same date but that they were through- 
out treated as analogous apparently with 
his consent, $ oa ; 
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The result is that I find no substance 
in the applications which are dismissed 
with costs : hearing fee two gold mohurs in 
each case. : 

D _ Application dismissed. 





OUDH CHIEF COURT 
First Civil Appeal No. 24 of 1936 
December 8, 1936 
SRIVASTAVA, A. C. J. AND SMITE, J. 
ULFAT HUSAIN KHAN AND OTHERS — 
DEFENDANTS— APPELLANTS 
VETSUS 
GIRDHARI LAL AND ANOTHER—PLAINTIFFS 
—RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0. XXXIV, 
rr. 5, 6—Mortgagee, when entitled to personal remedy 
—Partof mortgage property not available for sale 
duz to mortgagee'’s fault—Personal decree for balance 
of money, if can be passed. 


Before the plaintiff can invoke the aid of the pro- . 


visions of r.6 of O. XXXIV, Civil Procedure Code, 
hemust establish that the mortgaged properties have 
besn sold as contemplated by sub-r. (2) of r.5. And 
where a portion of the mortgaged property has been 
sold and the other portion is no longer available for 
sale, through the fault of the mortgagee himself the 
mortgages is not entitled toa personal decree under 
O. XXXTYV, r. : 


Ir. 6. 
(Case-lii referred to.] 
F.C. A. against the order of the Sub- 


Judge of Mohanlalganj, Lucknow, dated 
December 19, 1933. 
Messrs. Mukund Behari Lal and K. 


Abdullah, for the Appellants. 

Messrs. Radha Krishna and S. M. Rafi, 
for the Respondents. 

Judgment.~ This is an appeal by the 
defendants judgment-debtors against the 
decree of the learned Civil Judge of 
Mohanlalganj, Lucknow. The facts of the 
case are that on October 2, 1926,-three 
persons, namely, Ramzani Begam, Ulfat 
Husain Khan and Ghulam Husain Khan 
executed’ a deed of mortgage in favour 
of the decree-holder respondents hypothe- 
eating two houses, one of which was des- 
eribed as the kitchen. The respondents 
brougnt a suit on foot of this mortgage, 
but did not include the second house des- 
cribed as the kitchen in their plaint. 

They obtained a preliminary decree for 
sale in respect of the other house which 
was also made final. In execution of this 
decree the house was put to sale and 
purchased by the. iespondents themselves. 
Thereafter the respondents made an ap- 
plication for amendment of the plaint, 
the preliminary decree and the final decree 
ior sale, by inclusion of thesecond house 
namely, the kitchen, which they said had 
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been omitted from the suit by oversight. 
The Civil Judge granted the application 
and ordered the plaint and the prelimin- 
ary and the final decrees to be amended 
as prayed for. One ofthe persons who was 
a party tothis application for amendment 
was Kazim Raza Khan, one ofthe heirs of 
Ramzani Begam, who had died before the 
institution ofthe suit. Kazim Raza Khan 
applied to this Court for revision of the 
order of the Subordinate Judge allowing 
the amendment. Ulfat Husain Khan, the 
only mortgagor now surviving and Zakia 
Begam and Bakhtawar Begam, the ‘heirs 
of Ghulam Husain Khan, who are the ap- 
pellants before us, were not parties to the 
revision application made in this Court. 
This application was decided on the basis 
ofa compromise arrived at between the 
decree-holders and Kazim Raza Khan. 
The terms ot the compromise were that 
the decree-holders gave up their claim 
to the house known as “kitchen” on receipt 
of Rs. 200 from Kazim Raza Khan. It 
further provided that the compromise “will 
not affect any legal rights which the parties 
may have arising out of the original decree 
in favour of the decree-holder.” Subse- 
quent to this the plaintiffs: decree-holders 
made an application under O. XXXIV, r. 6, 
fora personal decree in respect of the 
balance of the decretal amount which 
remained unpaid. The application was 
opposed by the appellants on the ground 
that a portion of the mortgaged property 
had been released by the decree-holders 
in favour of Kazim Raza Khan. The learn- 
ed Civil Judge disallowed the objection 
relying on the provision of the compromise 
which we have quoted above, namely, that 
it would not affect the legal rights which 
the parties may have arising out of the 
original decree, and passed a decree under 
O. XXXIV, r. 6 of the Code of Civil Pro- 
cedure in favour of the plaintiffs. 

We are of opinion thatthe order of the 
lower Court cannot bs supported. The 
provision in the compromise relied on by 
the learned Civil Judge is not binding on 
the appellants because they were no 
“parties” toit. Weare clearly of opinion 
that the word “parties” as used in the sen- 
tence which we have quoted from the‘ com- 
promise must relate to the persons who 
were parties to the compromise, and can- 
not include persons, who though parties 
to the application for amendment, were not 
parties to the compromise. In this con- 
nection weshould also note that the in- 
terest of Kazim Raza Khan appears to 
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have been in.conflict with -the interest 
of the appellants, inasmuch as, Kazim 
Raza Khan asanheir of Ramzani Begam 
could not be personally liable, whereas at 
‘least one ofthe appellants, Ulfat Husain 
who is one of the mortgagora, was personal- 
ly liable for any balance of the mortgage 
money which remained unpaid. 

The learned .Counsel for.the plaintiffs- 
respondents has, however, tried to support 
the judgment ofthe lower “Court on other 
grounds. He has in the first place point- 
ed out that all the property entered in 
the final decree forsale has been sold, 

“and therefore, urges that he is entitled to a 
“personal decree even in terms of O. XXXIV, 
r. 6. In support of this argument the 
learned Counsel wants to take advantage 
of the omission of the lower Court to make 
the-necessary correction in the final decree. 
It is not denied that the order for amend- 
ment relates not only to the plaint and the 
preliminary decree, but also to the final 
decree.. It appears that this amendment 
was actually made in the plaint as well as 
in the preliminary decree for sale, but by 
some oversight the amendment was not 
actually. carried out in the case of the 
final decree. In the circumstances we are 
of opinion that the respondents cannot be 
allowed to take advantage of this 
` omission, evidently due to the negligence 
` of the office of the Civil Judge. In view of 
the clear order directing the amendment 
of the final decree also we must take it 
thatthe decree related to the house des- 
cribed as “kitchen” also. z 
é In Shyam Behari v. Mohandei, TO. W. N. 
‘ 744 (X) it was held by a Full Bench of this 
Court of which one of us was a mem- 
ber that as a pure question of interpre- 
tation, there can be no doubt that an ap- 
plication for a personal decree under 
O. XXXIV, r. 6 of the Code of Civil Pro- 
cedure is not maintainable unless a sale 
in pursuance of the preceding rule has, as a 
matter of fact, taken place. In other words, 
before the plaintiff can invoke the aid of the 
provisions of r. t he must establish that the 
mortgaged properties have been sold as 
contemplated by sub-r. 2 of r.5. In a later 
Full Bench decision ‘to which both of 
us . were parties, Mahadeo’ Prasad Pal 
‘Singh v. Jai Karan Singh, 9 O. W: N: 1128 
(2) it was held that where a portion of the 


“mortgaged “ property has been sold and the ` 
other portion is no longer available for sale 
through no fault of the mortgagee the’ 


(1) 7 O W N 744; 126 Ind. Oas, 700; AI R 1930 Oudh 
377; Ind. Rul, (1930) Oudh 428(F B).-~ ` 
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mortgagee is entitled to a personal decre® 
under ©. XXXIV, r. 6. The learned 
Counsel for the respondents has relied on 
the last-mentioned decision and has con- 
tended that it is not material that the 
portion of the mortgaged property which is 
no longer available for sale should have 
ceased to be so available though any act 
or default of the mortgagee. He argued 
that where a sale of part ofthe mortgaged 


property has taken place, this is sufficient y 


to satisfy the letter of the law, irrespective 
of the consideration whether the mortgagee 
wasinany way at fault or not. 
gret we are unable to accede to this cov- 
tention. As was held in the earlier Full 
Bench decision in Shyam Behari v. Mohan- 
dai, 70. W. N. 744 (1) the expression 
“any such sale” has reference to r. 5 sub r. 
(2), and therefore, the property entered 


in the decree must be sold before the ' 


mortgagee can seek the aid of O. XXXIV, 
r.6. This decision was distinguished in 
the later case on the ground that in that 
case it was impossible for the decree-hold- 


er tosell the whole of the mortgaged pro- 


perty, and further because the situation 
had arisen owing to the action -of other 
claimants and not through. any act or 
default of the mortgagee. In ‘the present 
case we are satisfied that the inability of 
the decree-holders to sell the house known 


as “kitchen” is due to‘their own conduct - 


in releasing that house -in favour of 
Kazim Raza Khan on receipt of a sum of 
Rs. 200 from him. The case in Mahadeo 
Prasad Pal Singh v. Jai Karan, Singhs 
9 O. W.N. 1128 (2) cannot, therefore, help. 
the respondents. MEN 

Lastly, ib was argued that even inde- 
pendently of the provisions of O. XXXIV, 
r. 6, the plaintiffs-respondents should be 
held entitled toa personal decree, as the 
morigage-deed contains a covenant of 
personal liability in case the whole of the 


mortgage movey is not realised by sale- 


of the mortgaged property. Reliance. has 
been placed in support of this argument on 
the decision of a Bench of the Allahabad 
High Court in Bisheshar Nath v. Chandu 
Lal, I. L. R. 50 All., 321 (3). It was held 
in this case that “ where property the 
subject ofa suit for sale on a mortgage 
has ceased to beavailable for sale, owing 
the -mort- 
gagee is entitled toa personal decree, the 


-whole right to which the mortgagee has 


Oudh 1; Ind. Rul, (1933) Oudh 37. 


(2) 141 Ind. Cas.183; 9 O W N1128; AT R 1933 
(3) 50 A 321; 108 Ind. Cae. 459. f 


We re-. 
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been suspended owing to the fact that his 
remedy against the mortgaged property 
was not yet shown to have been exhausted 
or to be otherwise unavailable. Such a 
decreeis not within O. XXXIV, r. 6 of the 
Code of Civil Procedure, nor based by ana- 
logy with O. XXXIV, r. 6, on any legal 
fiction that there has been a sale. In 
Mahadeo Prasad Pal Singh v. Jai Karan 
Singh, 3O. W. N.1128 (2) the Full Bench 
expresséd some doubt about the correct- 
ness ofthis view, but did not think it 
necessary to decide the question. It seems 
unnecessary for us to decide the question 
in the present’ case either. It will be 
enough tosay that in the present case 
it was owing to the act of the mortgagees 
themselves that part of the mortgaged 


property has ceased to be available for 


sale. Further, even assuming that the 
mortgagee has any such right independent 
of the provisions of O. XXXIV, -r. 6, such 
right must be controlled by the terms of 
the mortgage. In the present case the 
mortgage-deed expressly provides that the 
mortgagees shall, in the first instance, have 
power to realise their mortgage money 
from the mortgaged property alone, and 
the personal liability of the mortgagors 
would arise only after the entire mortgaged 
property has been exhausted. We must, 
therefore, overrule this contention algo. 

The result, therefore, is that we allow the 
appeal, 
sonal decree passed under O. XXXIV, r. 6, 
of the Code of Civil Procedure. 

D. Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
_ SIONER'S COURT 
Oivil Appeal No. 217-67: of 1935 
June 13, 1936 
MIDDLETON, J. C. AND 
Mir Anman, A. J. OC. 
ARJAN SINGH—AprELLANT 
versus 
MUHAMMAD ‘YAKUBanp ANOTHER-— 
: RESPONDENTS 

Negotiable Instruments Act (XXVI of 1881), 
s. 69, 76 (d)—-Maker of promote, when discharged 
«nder s,69—Maker, if can prove that damage was 
aused to him—Drawer ins. 76 (d), if includes 
naker of pro-note. - 

Under s. 69, Negotiable Instruments Act, a maker 
annot be charged with liability under the pro-note 
éthe presentation isnot made to him atthe speci- 
ed place unless s. 76 (d) comes into play. All that, 
as to be seen under s. 76 (d) is whether any damage 
ould have occurred by the non-presentment. The 
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maker can, however, provethat damages had been 


- caused to him and that consequently the holder 


could not take advantage ofthe provision of s. 76 
(d). Sher Mohamed Khan Zamanuddin v. Mian 
nee Abma Gul-Abdulaziz (1), explained and fol- 
owed. A 

The word ‘drawer’ in s. 76 (d) includes the maker 
of the pro-note and means the person from whom a 
negotiable instrument originates. 


"GO. A. from an order of the Sub-Judge, 

First Class, Mardan, dated July 31, 1935. 

Mr. S. Raja Singh, for the Appellant. 

Mr. Diwanchand, for Respondent No. 1. 

Mir Ahmad, A. J.C.—K. S. Muhammad 
Yakub Khan brought this suit for recovery of 
Rs. 6,400 against Arjan Singh and Balbir 
Singh, son of Parma Nand, on the basis of ` 
a pro-note alleged to have been executed 
by Arjan Singh on behalf of the firm Parma 
Nand Arjan Singh. Arjan Singh pleaded 
i1) that the pro-note was not admissible in 
evidence because the stamps were not 
affixed atthe time of writing the pro-note, 
as shown by the'fact that they were defac- 
ed with an ink different from that in 
which the pro-note was written; (2) that 
the stamps were not cancelled according to 
law; (3) that the pro-note was not presented 
and; (4) that the pro-note was with con- 
sideration. Balbir Singh stated that his 
father had separated from the partnership 
long before the pro-note was executed and 
that'he was not liable under the law for the 
money due on it. 


The following issues were framed by 
the trial Judge: (1) whether the pro-note 
in question was not admissible in evidence ` 
owing tothe fact that the stamps on it 
were not cancelled as required by law; (2) 
whether the stamps were cancelled with a 
blue-black ink and pen-holder and the 
writing of the pro-note was with Indian pen 
and black ink, and therefore, the pro-note 
in question was not admissible in evi- 
dence; (3) ‘whether the presentation of the 
pro-note in question to the defendants 
was compulsory according to law; (4) if 
Issue-No. 3 is proved in favour of defend- 
ant No. 1, whether the suit was liable: to 
be dismissed; (5) whether at the time of 
writing the pro-note, defendant No.1, did 
not receive the money jna cash from the 
plaintiff; (6) whether defendant No. 2 
was also liable to pay the debt. The trial 
Judge found the first two issues against 
the defendants. As regards Issues Nos. 3 
and 4, his view was thatthe pro-note was 
actually . presented for payment because 
the defendants themselves alleged that 
after demand by plaintiff they made a settle- 
ment with him. On Issue No. 5 he found 
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that the pro-note was executed for con- 
sideration. On Issue No. 6 he arrived atthe 
conclusion that Balbir Singh. was bound 
to pay the money because no notice of 
dissolution of partnership was given by 
his father tothe public, but the liability 
of Balbir Singh was restricted to the prop- 
erty left by Parma Nand in his hands; 
. personally he was absolved from it. The 
Judge, therefore, passed a decree for 
Rs. 6,400 and allowed interest at the rate of 
As. 64 per cent. per month from the date of 
the institution of the suit up to the realization 
ofthe decretal amount. Arjan Singh has 
come up on appeal to this Court. ` 
_ Learned Counsel for appellant has ques- 
tioned the finding of the trial Judge on 
Issues Nos. 1, 2,3 and 4. He did not touch 
the subject-matter of Issue No. 6, although 
it forms ground No. 1(c) ofthe appeal. We 
will take the points seriatim. 
Issues Nos.1 and 2.—We have examined 
the pro-note. Four stamps of one anna 
each have been affixed after the pro-note 
opens with the following words: “Four 
annas stamp has been affixedto pro-note.” 
The stamps have been regularly defaced by 
putting a cross on each of them. We see 
no ground for holding that the stamps 
have not been cancelled according to law. 
Again, there is nothing on the record to 
show that the stamps were affixed after 
the pro-note was written. Learned Counsel 
has advanced two arguments in support of 
his contention, firstly, that the word “stamp” 
has been used in the singular. He suggest- 
ed thatthe idea was to put one stamp of 
fourannas, and that later on four stamps 
of one anna each were affixed. Secondly, 
that the ink used for defacing the stamps is 
different from the ink of the text. We do 
not see any force in either of these points. 
Itis possible that when writing in Hindi 
the singular was used by misiake, The fact 
that the document was being stamped 
was the first idea expressed and conse- 
quently it requires evidence of great weight 
to rebut the presumption which arises from 
this remark, viz., that it was immediately 
stamped. There isno such evidence to 
rebutit. Again we have scrutinized the 
“pro-note. We find very little difference 
between the ink with which the crosses 


:- have been made and the ink of the text 


of the pro-note. For the reasons given 
above, we maintain the decision of the trial 
Judge on these issues. 

Issues Nos.3 and 4.—It appears that the 
learned trial Judge is not very clear about 
the lawof presentment and its consequences. 
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He has alsonot grasped the view taken by 
a Bench of this Court in Sher Muhammad 
Khan Zamanuddin v. Mien Haji Ahmad 
Gul Abdulaziz (1) on the subject. We 
would, therefore, proceed to discuss the 
point at length. It was held by this 
Court in the case quoted above that the 
presentment of a pro-note was necessary 
if itis payable at a specified place. The 
view taken was that s. 64, Negotiable. 
Instruments Act, made it compulsory that 
a negotiable instrument be presented to the ` 
maker, acceptor and drawee and that on 
default all other parties thereto are dis- 
charged from liability. It was held that 
s. 69, Negotiable Instruments Act, similarly 
discharged the maker. As regards pre~ 
sentement, it was laid down that mere de- 
mand does not amount to presentment. 
Now prima facie the pro-note before us 
did require presentment under s. 64 read 
with s. 69, Negotiable Instruments Act, 
because it was payable at Hoti. Learned 
Counsel for the respondent has argued that 
Hoti is not aspecified place and that con- 
sequently the ruling of the Bench is not 
applicable to this case. Hoti isa small 
town andit was sufficient toindicate the 
address where Arjan Singh lived. We do 
not, therefore, see any reason why we should 
not hold itto be a specified place, parti- 
cularly when in the case decided by the 
Bench, Peshawar a much bigger town was 
heldto be such a place. 

The next point taken by the learned 
Counsel is that the view of law taken by 
the Bench is not correct and there is author- 
ity to the contrary on the strength of 
which it should be reviewed. We have 
carefully perused the authorities referred to 
by him, viz., Kamakrishnayyav. Kassim-(2), 
Phuichand v. Ganga Ghulam (3), Ardeshir 
Sorabshah Moos v. Khushaldas Gokuldas 
(4) and Benares Bank, Ltd, v. Hormusji Pes- 
tonji 125 Ind. Cas. 449 (5) and we do not see 
any ground for differing from the view held 
by the Bench. In allthe cases quoted by 
the learned Counsel the Hon'ble Judges: 
have only discussed s. 64, Negotiable Instru- 
ments Act, but have not taken notice of the 
very important point that s. 69 of the Aci 
definitely discharges the maker if a proper 
presentment is not made to him at the 
place specified in the pro-note.. This was 

(1) AIR 1935 Pesh. 132; 158 Ind. Oas. 89; 8 P 
Pesh. 48. 

(2) 13 M 172. ` 

(3)21 A 450; A W N 1899, 157, 

(4) 32 B 247; 10 Bom. L R 268. aa 

a 125 Ind. Cas, 449; A I R 1930 All. -648; (193t 
A L J818; 52 A 696; Ind. Rul. (1930) All. 657, 
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the principal argument on which the 
Bench decided the case. Section 69, 
Tawa Instruments Act, runs as fol- 
ows:— 

“A promissory note or bill of exchange made, 
drawn or accepted payable at a specified place must, 
in order to charge the maker or drawer thereof, be 
presented for payment at the place.” 

In our opinion there can be no two mean- 
ings of this section. A plain reading of it 
clearly shows that a maker could not be 
charged with liability under the pro-note 
ifthe presentation is not made tohim at 
the specified place. We are satisfied that 
the view taken by the Bench is correct and 
we donot see any occasion for reviewing 
it. As a result of what has been said above, 
the suit of the plaintiff would have been 
dismissed for lack of presentment had it 
not been that s. 76, Negotiable Instruments 
Act, comes into play. The relevant portions 
of s. 76 are as follows:— 

“No presentment for payment is necessary and the 
instrument is dishonoured at the due date for present- 
ment in any of the following cases; (a)* * * * * if the 
instrument being payable at his place of business, he 
closes such place on afbusinese day during the usual 
business hours. (b)*****(c) ** * * (d) as against 
the drawer, if the drawer could not suffer damage 
from the want of such presentment.” 

In the present case the provision of s. 76 
ta) cannot be applied. It presupposes the 
circumstance that the holder of the docu- 
ment has gone to the place of business 
and found it closed. In a case like the 
present, in which no presentation was 
attempted, this portion of s. 75 has no ap- 
plication for obvious reasons. We are, 
however, of opinion thats. 76 (d), Negoti- 
able Instruments Act, does come in to 
relieve the holder against the effect of 
s. 69 of the Act. We may note, en passant, 
that the word “drawer” used in this clause 
includes the maker of the pro-note and 
means the person from whom a negotiable 
instrument originates. All that has to be 
seen under s.76 (d) is whether any damage 
could have occurred by the non-present- 
ment. Learned Counsel for the appellant 
complains that this point was not raised in 
the trial Court and that he has had no oppor- 
tunity of showing that damage was caused 
to him by the lack of presentation. More- 
over, he urged that the onus was on the 
plaintiff to show that no loss could have 
occurred. We have given the matter our 
careful consideration and have come to the 
conclusion that ‘Issue No. 4, the onus of 
which was on the appellant, was wide 
enough toinclude this part of the case of 
the plaintiff. It was open to the appellant 
to prove that damages had been caused to 
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him and that consequently the plaintiff 
could not take advantage of the provision 
ofs. 76 (d), Negotiable Instruments Act. 
Even if the burden had been placed on the 
plaintiff to prove that no damage could 
have occurred, we cannot conceive how any 
damage could have been caused to, the 
appellant by the failure. of.the plaintiff to 
present the pro-note. ae 

The dealing was between the plaintiff 
and defendant and there were no third 
parties to suffer. We hold that by opera: 
tion of s. 76 (d), Negotiable Instruments 
Act, the presentment of the document was 
dispensable and the non-presentation is not 
fatal to the suit. But we think that the 
appellant is entitled to claim that he 
should not be mulcted in costs or interest 
on the ground that he might have paid 
the amount if the document had been 
presented to him, and thus saved -himself 
from costs and interest. This would be 
only just. The result is that the decree has 
to stand against the appellant. He.is.only 
tobe relieved of interest and costs. We 
accept the appeal to this extent that we 
set aside the order granting plaintiff in- 
terest from the date of the institution of 
the suit to the date of realization and 
costs. On the other hand, we grant defend- 
ant-appellant costs against the plaintiff in 
both Courts. Pleader’s. fee Rs. 100. 

N. z Order accordingly. 
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April 22, 1936 
RUPOHANGD AND HAVELIWALA, 
A. J. Os. 
RAMJI AND ANOTHER—-APPLIOANTS 
VETSUS. 
VASUDEV AND OPTHERS— OPPONENTS | 

Lease—~J oint. lessees—One of the joint lessees holding 
over—Liability of others for damages for failure 
to give vacant possession—Suit for damages for 
breach in not handing over vacant possession; Main- 
tainability po oe of Property Act (IV of 
1882), s. 107 (q). 

The word ‘leasee’ in s. 108, cl. (g), Transfer of 
Property Act, includes joint lessees and each of the 
joint lessees is bound to put the lessor in vacant 
possession of property leased by them. Where, 
therefore, one of the joint lessees, continues in 
possession after determination of the lease, liability 
to the lessor for damages for breach of contract is 
not restricted to the lessee in actual possession. 
Bach one of the joint lessees is liable to damages 
in the shape of loss of rent to deliver vacant pos- 
session. No tenant can take shelter behind the 
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breach of his co-tenant and avoid his contractual 
liability. It is the duty of each of the tenants to 
fulfil his obligation and hand over the vacant pos- 
session: he cannot relinquish his tenancy in favour 
of another person and force that tenant on the land- 
lord. It is no use saying that the co-tenant stayed 
or held over in face of his opposition and witbout 
his consent, So far as the landlord is concerned, 
he is entitled to receive vacant possession from all 
the tenants. Henderson v. Squire (3), Christy v. 
Tancred (5), Baliaramgiri v, Vesudev (7) and Sunder 
Mull v. Ladhuram (8), relied on. Draper v. Crofts 
2 and Brojo Lal Roy v. Belchembers (6), distingu- 
hed. 


Rupchand, A. J. C.—The facts of this 
case are hardly in dispute. Defendants 
Nos. l and 2 are brothers, and de- 
fendant No. 3 is the widow of their 
deceased brother. Al three of them 
jointly rented the premises in suit from 
the plaintiff. On the termination of their 
tenancy by notice given to them by the 
plaintiffs, defendants Nos.’ 1 and 2 gave 
up possession of the demised premises, 
but defendant No. 3 refused to quit 
until eight months later when distress 
proceedings were instituted against all the 
three defendants, The plaintiffs then sued 
for recovery ofthe amount due to them 
by the defendants up to the date on which 
defendant. No. 3 gave up possession. 
They got a decree for rent up to the 
date on which the tenancy terminated 
aginst all of ‘them, ‘but with regard to 
the amount due to them from the date 
of the termination of the tenancy up to 
the date of vacant possession they were 
referred to a separate suit. 

In consequence of the decision in that 
suit, they filed the present suit claiming 
‘damages for breach of the obligation of 
the defendants to give up vacant posses- 
sion and calculated the said amount of 
damages at the same rate as the original 
rent. They obtained a decree ’against all 
the three defendants. Defendants Nos. 1 
and 2 havenow come to us in revision. 
They contend and they are not liable for 
the tortious act of defendant No. 3in hold- 
ing over, and that unless it is established 
that there was collusion between them 
‘and defendant No. 3, or that they 
had assented to her holding over 
the plaintifis cannot succeed.’ In support 
.of their contention the learned Advocate 
“who‘appears for them has invited our atten- 
tion to the notes of Sir Dinshaw ‘F. Mulla 
on s. 108, cl. (q), Transfer of Property Act, 
under the sub-heading “joint- lessees" 
which reads: 

“If one of two joint lessees fails to restore vacant 


“possession, both will be liable, unless the ot! 
not assented tothe holding over.” Kalih her = 
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The authority quoted in support of this 
note is the case Draper v. Crofts i1). It is 
somewhat difficult to follow the last part 
of the note of the learned Annotator which 
is quoted aboveunless it is meant to refer 
to a suit for rent and not for’ damages 
for breach of the ‘obligation to restore 
vacant possession. Section 108, cl. (q) 
provides that on the determination of a 
lease the lessee is bound to put the lessor 
into possession of the property.’ The ex- 
pression “lessee” includes joint lessees. 
Defendants Nos. 1 and 2 were, therefore, 
as much bound as defendant No. 3 to give 
up vacant possession of the premises, and 
if defendant No. 3 failed to vacate the 
premises, it was incumbent upon defen- 
dants Nos. 1 and 2 to take the necessary 
steps to make her give’ up vacant pos- 
session. eat ad 

There is nothing in s. 108, cl. (gq) .or 
in any other section of the Transfer.of 
Property Act to limit the liability ofa 
joint tenant to give up vacant possession | 
to a case where he assents to the other 
tenant holding over or to a case where he 
is in collusion withthe other tenant. 
That being so, it is not permissible to 
introduce a limitation in the section which 
is not there. The ruling referred to in 
support of the note is easily explained. 
That was a case for recovery of rent 
which was claimed as being due for the 
period during which one of the joint 
tenants has held over. The plaintiff relied 
upon a notice which was sent by his agent 
to the tenant Crofts, who had given up 
possession. That notice reads : 

“Sir, I beg to callon you for payment of £43-15s, 


remaining due from you’ and’ Mr. Theophilus 
Bartlett for rent of Mr. -Draper’s premises, up to 


Ohristmas last, I hope to receive it next 
Thursday.” h 
Grofts did not reply to it and this 


notice, coupled with the fact that no reply 
was given to it, was relied upon for the 
purpose of proving the liability of Crofts 
for rent and averdict was given against 
Crofis. In dealing with the question whe- 
ther this verdict could be sustained on such 
evidence, Parke, B., has said: 

“This was a verdict without any reasonable 
evidence to support it. With, respect to the letter, 
it seems to me that Orofts, who stood at that 
time in the situation of a mere stranger, was not 
bound to ietuin any answer to the demand for 
rent. Whether it was strictly admissible or not, 
it is hardly neceseary to say. ..:.I1 think, there- 
fore, not that such evidence is absolutely inadmis- 
sible but thatit is worth very littl when admitted. 
The Rule will, therefore, be absolute, on the ground 
ga) (1846) 15M & W 166; TIR R. 608; 15 LJ, Ex, 
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that the verdict was not supported by the evidence 
in the case,” 


The judgment in the above case does 
not, therefore, with all respect to the 
learned Annotator, support the proposi- 
tion propounded by him. The learned 
Advocate has invited our attention to 
certain. observations made in the same 
case by Parke, B. in the course of the 
arguments of the learned Counsel who ap- 
peared on behalf of the appellant. But 
those observations have to be read in the 
light of Christy v. Tancred (2), referred to 
therein. In that case Lord Abinger, C. B., 
has said: 

“Where two persons become parties toa lease, 
the landlord is entitled to hold both of them to 
all the obligations of the lease, and where one 
refusee to give up possession, he may hold both 
liable. It is said the landlord may bring an 
ejectment ; but he is not bound to do so. The 
case of two tenants is a stronger one tnan that 
of .a tenant and an under-tenant; both in effect 
hold over till both deliver up possession; the 
landlord is therefore entitled to his remedy 
against both." 

To this decision Parke, B., was himself 
a party. It would, therefore, appear that 
the observations made in Draper v. Crofts 
(1), were confined to the case set up 
in the pleadings and that was a case 
for recovery of rent and not for damages 
for failure to deliver vacant possession. A 
distinction must always be drawn between 
a suit for recovery of rent, a suit for 
damages for use and occupation based 
on tortand a suit for damages for breach 
of the obligation to deliver up vacant 
possession to the landlord. Not only that 
but in, applying English decisions to 
suits Of this matter instituted in India, 
the Court has also to baar in mind the 
provisions of the Landlord and Tenant Act 
1730 (4 Geo. 2 © 28) which enact that 
the wilful holding over of any demised 
premises let on a lease for a term of 
years after the termination of the ten- 
ancy renders the person holding over, 
liable to. a penal rate of rent and, there- 
fore, it would appear that if one of two 
joint tenants whois not in possession of 
the premises is sued for rent, it must be 
proved that the tenant in possession was 
there with his assent or in collusion 
with him. l 

The case in Draper v. Crofts (1), has 
been quoted. in the notes of. Woodfall on 
Landlord and Tenant under the heading 


“(b) Double Value (after Landlord’s Notice)” : 


and in the paragraph which has the 
marginal note “the tenant must hold over 
a (1842) 9M & W 438; 11 L J Ex. 109; 60 R R 
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wilfully.” It is no doubt true that on. the 
face of that. case, as disclosed in the 
report, it is not clear whether double rent 
was being claimed or not. But whatever that 
might be, as already pointed out, that 
case has no bearing upon asuit which is 
not for rent but for damages for failure to 
give up vacant possession. Our attention 
was also invited by the learned Advocate 
who appears for defendants Nos. 1 and 2 
of the case in Henderson v. Squire (3), and 
the observations made in that case by 
Cockburn, O. J. But those observations are 
again against the contention of the learn- 
ed Advocate and notin his favour. In that 
case the point which their Lordships had 
to consider was whether in a contract of 
tenancy there wasanimplied contract that 


“the tenant is bound to give up possession to 


the landlord atthe end of the tenancy. So 
far as this specific point is concerned, there 
is under the Indian law an express statu- 
tory provision referred to above, making it 


obligatory for the lessee to give up vacant 


possession, and, therefore, no question of 
any implied contract arises. In that case 
Cockburn, © J., has said: ` 

“I abide by the law ae laid down by Lord Ken- 
yon in Harding v. Crethrone (4), that where there 
isa demise of a houss or premises there is under- 
taking by the tenant that he will at the expiration 
of the term deliver up possession to the landlord 
.. Then there is the case in Christy v. Tancred (2), 
which is notindeed on all fours with Harding 
v. Crethrone (4), being a case of co-tenant ‘holding 
over, but in which the doctrine laid down in Hard- 
ing V. Crethrone (4), was adopted by Parke, B., with- 
out an intimation ofthe slighest doubt: see the re- 
port Christy v. Tancred, (5), at p. 130*. I think that 
we should be doing great mischief by throwing any 
doubt whatever upon that doctrine. I can see a 


“great distinction between the case ofa co-tenant and 


that of an under-tenant; inthe former the person 
who holds over has been let in by the lessor, but in 
the latter by the lessee only.” f 

The last few lines have been relied upon 
by the learned Advocate insupport of his 
contention that although a tenant is liable 
in damages so long as his under-tenant con~ 
tinues in possessionof the demised premi- 
ses there is no similar liability on one of 
the joint tenants for the wrongful act of tne 
other joint-tenants. But as I read this pase 
sage, it is abundantly clear that the object 
of Cockburn, O. J. was to êmpaasise that 
the case ofan under-tenant was stronger 
than the case of a joint tenant and not to 
throw any doubt upon the case in Christy 

(3) (1869) 4 Q B 170; 10B & S 183;38 L J Q.B 73; 
17 W R519; 19 LT 601. ; 
~ (4) (1793) 1 Esp. 57. 

(5) (1840) 7 M & W 127; 1 H& W 50; 10 L J Ex. 
228; 4 Jur. 1064. ; 

¥Page of (1840) 7 M, & W.—jHd | - - 
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V. Tancred (2), where it was laid down that 
where one of the joint tenants holds over, 
the landlord may recover from both joint- 
tenants in a properly constituted suit. The 
last case cited by thelearned Advocate is 
the case in Brojo Lal Roy v. R. Belcham- 
bers (6), where the case in Draper v. Crofts 
(|), was referred to with approval. But 
that case again is 2 case where an attempt 
was. made to render persons holding over 
liable for rent and not for damages, and 
‘the learned Judge does not appear to have 
‘discussed any other question except that 
of the liability of the defendants to pay 
rent. At p..342* he has said : 

“There is no doubt that the plaintif was anxious 
-after the expiration of the lease to treat Gopal Lall 
as a tenant, but there is a total absence both of.oral 
or written evidence to show any assent by Gopal 
Lall. I think the proofon the pointshould, to jus- 
tify me in giving judgment in favour of the plaint- 
iff, be clear and conclusive. I, therefore, decide that 
‘there was no contract between Gopal Lall and the 
other’ two defendants to hold over the premises from 
the landlord jointly at the rent claimed or at all.” 

The case which is more in point is the 
casein Baliaramgiri v. Vasudev (7). In that 
care it was held that a tenant giving up 
demised land to: his. landlord is bound to 
give him vacant possession. The result, 
however, of his not doing so is not to con- 
tinue the tenancy but to confer aright upon 
the landlord to claim damages tothe ex- 
.tent-of'the loss of rent which the landlord 
sustains during the actual period for which 
che was .kept out of possession and the ex- 


.-penses he was put to in recovering the 


-possession of the land. No doubt, this deci- 
‘sion deals with the liability-of a single 


tenant, but it equally applies to joint 


_tenants.-We think, therefore, that the learn- 
-ed Judge below was quite right in decree- 
ing the snit of the plaintiffs. - The learned 
„Advocate has further-said that in this case 
the plaintiffs delayed taking distress pro- 
ceedings for nearly eight months and that 
_they must, therefore, be presumed to have 
treated the widow as their tenant and to 
have discharged defendants Nos. 1 and 2 
from their obligation to give up vacant pos- 
session. But there is nothing on the re- 
cord to justify us in holding that any such 
defence was raised in the trial Court. That 
being so, itis not open to us to go into this 
question. We accordingly dismiss this ap- 
plication with costs. 

‘Havellwala, A. J. C.—I am of the same 
opinion. The three defendants, Jethibai, 
Ramji and Premji had rented a tenement 

(6) 9. O W N. 340, 

(7) 22 B 348. . 

*Page of 9 0. W. N.—| 2g] 
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from the plaintiffs at a monthly rent of 
Rs. 25 and as the defendants were irregular 
in paying the rent, their tenancy was. ter- 
minated by a notice and they were asked 
to deliver up to the plaintiffs. the vacant 
possession of the premises on January 2, 
1929. Defendants Ramji and Premji, after 
informing the plaintiffs, vacated the pre- 
mises, but the defendant Jethibai, their 
sister-in-law, continued to stay in the said 
premises till September 2, 1929. As the 
plaintiffs did not receive vacant posses- 
sion till September 2, 1929, they filed the 
present suit in the Court of Small-Causes, 
Karachi, against all the three defendants for 
damages for breach on their part in not 


‘handing over the vacant possession. The 


learned Small Court Judge held that. all 
the defendants were liable in damages. 
Ramji and Premji have filed the present 
application to revise the order of the learn- 
ed Judge of the Small Cause Court, Karachi. 
It is. urged that as the defendant Jethibai 
remained in occupation without the assent 
of the applicants, they should not be held 
liable because they were not in use and 
occupation, of the premises and the tenant 
in occupation alone should be held liable. 
In support of this contention reliance was 
placed on a passage quoted in Mulla on the 
Transfer of Property Act (latest Edn.) 
p. 631, which reads': 

“If one of the two joint lessees failsto restore 
vacant possession to the lessor, both will be liable 
unless the other has not assented to the holding 
over." 

The case. cited therein in support of that ' 
passage is Draperv. Crofts (1). In that 
case an action was filed on the strength of 
use and occupation and not for damages 
arising out ofa contract or contractual 
‘obligation. In the present case all the three 
defendants rented the premises from the“ 
Plaintiffs and on the termination of their 


‘tenancy all were bound to hand over vacant 


possessicn tu the plaintiffs. The words of . 


"s. 106, cl. (q), Transfer of Property Act, are 


quite clear. They are: é 

“On the termination of the lease the lessee is 
bound to put the lessor in possession of the pro- 
perty.” 

It follows, therefore, that all the .de- 
fendant-tenants had incurred con- 
tractual obligation to hand- over the 
vacant possession. Thisis not a case for 
use and occupation. If it were so, Jethibai 
alone would be liable, but it isa case where 
there isa breach of contractual obligation 
on the part of the defendant-tenants in 
not handing over the vacant possession. 
No tenant can take shelter behind the 
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breach of his co-tenant and avoid his can- 
tractual liability. Itis the duty of each of 
the tenants to fulfil his obligation and 
hand over the vacant possession: he can- 
not relinquish his tenancy in favour of an- 
other person and force that-tenant on the 
landlord. It is no use saying that the co- 
tenant stayed or held over in face of his 
opposition and without his consent. So far 
as the landlord is. concerned, he is entitled 
to receive vacant possession from all the 
tenants. Therefore, I fail tosee how Ramji 
and Premji can escape their liability for 
breach on their part in not handing’ over 
the vacant possession. The case in Hen- 
derson v. Squire (3), is on all fours with 
ihe facts of the present case. There a 
tenant under a paroi agreement with his 
landlord undertook to hand over vacant 
possession at the end of the term. He 
under-let a part of the premises‘to another 
tenant and on the termination of both the 
tenancies the under-tenant held over against 
the will of the original tenant: it was held 
that the landlord could recover damages 
against the tenant, sustained by ‘him for 
the time he was kept out of possession 
of the entire properly and ` the cost 
of ejecting the under-tenant. The principle 
laid down in this case has been discussed 
and followed in Baliaramgiri v. Vasudev 
(7), where it is laid down. that : 

“A tenant giving up the demised land to his 
landlord: ia bound to give him vacant possession. 
The result, however, of his not doing so is not to 
continue the tenancy, but to create a claim for 
damages onthe part ofthe landlord. The ‘tenant is 
liable in damages to the extent of the loss of rent 
which the landlord sustains during ‘the actual pe- 
riod for which he is kept out of possession and the 


expones he is put to in recovering possession of the 
land. 


A suit, therefore, for damages for breach 
in not handing over the vacant possession 
to the landlord would lie and the damages 
‘would be the loss of ‘rent sustained by the 
landlord during the actual period for-which 
he was kept out of-possession of the demis- 
ed premises: Sunder Mull v. Ladhuram 
(8). For these reasons I concur in the order 
proposed by my learned brother and dise 
miss the application with costs. 


N. Application dismissed. 
(8) 50 C 667; 83 Ind, Cas. 757; A I R 1924 Oal, 240, 
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RUER, J. 

TRIMBAK MADHAO KSHIRSAGAR 
AND ANOTHER — ACGUSED-—APPLIOANTS 
veTSUS 

EMPEROR—Prosrovtor ' 

Stamp Act (II of 1899), ss. 64 (b), 24—Property 
sold subject to encumbrance—Stamp duty paid only 
on price of sale excluding value of encumbrances— 
Offence under s. 64 (b), if committed, 

Where the sale is made. subject to encumbrances 
the stamp would be chargeable on the amount 
due under the mortgage plus the sale price, 
Waman Martand Bhalerao v. Commissioner, Central 
Division (2), distinguished, Financial Commissioner, 
Burma v. C. R. M. M. L. A. Chettiar Firm 4), relied 
on, Janardhano Rao v. Secretary of State for 
India (1), explained. : : 

Where the stamp duty is paid only in Rs. 100, the 
sale price knowing fully of the existence of an 
incumbrance of .Rs..2,000, the party is guilty. under 
s. 64 (b), Stamp Act. : 


App. for revision of the order of .the 
Court of the Sessions, Judge, Akola, dated 
February 7, 1936, in Cr. A. Nos. 388.and 
389 of 1935, modifying the. order of the 
Court of the Sub-Divisicnal Magistrate, 
Buldana, dated September 10, 1935, in Or. 
C. No. 3 of 1933. 

Mr. R. M. Bhagade; for the Applicants.. 

Mr. W. R. Puranik, for the Crown.. 

Order.—The. two applicanis were con- 
victed in the Court of the Sub-Divisional 
Magistrate, Buldana, of offences under the 
Stamp Act. Accused No, 1 Tukaram Raoji, 
was convicted under s. 64 (b) and sentence 
ed to Rs. 100 fine. He was also convicted 
of abetment of cheating under ss. 417- 
109, Indian Penal Code, and sentenced. -to - 
a fine of Rs. 25. The other applicant ac- 
cused No. 3 Trimbak Madhao. Kshirsagar, 
was convicted under s. 64 (6) of the Stamp 
Act. and ss. 417-109 of the Indian Penal 
Code. He was fined Rs. 900. under.the first 


section and Rs. 100 under the other. In ap- 


peal the convictions under the Indian Penal 
Code were set aside as superfluous and those 
under the Stamp Act were maintained. 
The fine of Rs. 900 was reduced ta Rs..500 
and that of Rs. 100 on the other. accused 
was maintained. 

The applicant Kshirsagar is a Pleader 
at Buldana and the gist of the offence. is the 
manner in which he arranged for the exe- 
cution of Ex. P-2 a sale-deed which trans- 
fers 42°37 acres of‘land for Rs. 100. This 
land had been mortgaged to several per- 
sons including Kshirsagar himself on 
April 11, 1928, for a principal of. Rs. 2,000. 
This incumbrance is still in existence and 
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> go under s..24 and 27 of the Stamp -Act 
* the incumbrance on part of the considera- 
tion should’ have been set forth in the in- 
strument. Tlustration -;to'5. 24 reads as 
follows:— - 4 
.' "A sells a property to B. for Rs. 500 which is 
subject toa mortgage to C for Rs, 1,000 and unpaid 
interest Rs, 200. Stemp duty is payable on 
Es. 1,700.” 5 
_ In revision it -is contended that it is only 
‘in casesin which the vendee agrees to 
pay the mortgage that the incumbrance 
must be so set forth. According to s. 55 
(1) (g) of the Transfer of Property Act, it is 
duty of the vendor to: discharge all in- 
cumbrances except where the property is 
sold subject to them. The Court, it is 
said, is not entitled to go beyond what 
is stated in-the sale-deed itself and a 
distinction isto be drawn between tlie-sale 
of a property, which happens to be en- 
cumbered and the sale subject to an in- 
cumbrance of such property; the - explana- 
tion to s. 24 contemplates only the latter 
case. an t 4 
The argumentis: ingenious but cannot 
apply to the facts found in the case, 
which -are that-it was the vendee who made 
himself résponsible for the. incumbrance 
and not the vendor. It is apparent that 
the sum of Rs, 100 is far below- the real 
‘consideration. The defence plea that there 
was an ‘implied agreement to recovery 
does not at all fit in with the facts of the 
‘case and kas been rightly rejected. As 
‘pointed out by the- learned Government 
‘Advocate if there had been such an agree- 
Ment a separate. stamp would have been 
required for it. The special facts in the 


present case are that Kshirsagar was him- ` 


self the principal mortgagee and so‘inter- 
ested in preventing the merging of the in- 
cumbrance which would occur if he: him- 
self purchased it.- He, therefore, admitted- 
‘ly made the purchase benami in the name 
of his brother. He knew the law with 
reference to the stating of full particulars 
in the document and he deliberately 
arranged that this should not be done. If 
the true circumstances had been set forth 
the stamp would undoubtedly have been 
chargeable on the amount due under the 
mortgage plus Rs. 100. Government was, 
therefore, defrauded. © ` > on Bh 

On behalf of the applicants ‘reliance is 
placed on Janardhano Rao v. Secretary of 
‘State for India (1) which says that property 
may be subjéct- toa charge, yet the sale 
may not be subjectto it: The: principle 

“(1) 58 O 33; -127-Ind. “Cos. 775; 34 O-W N 470; 
Ra (1930) Gal. 903; A TR 198i Gal a 


TRIMBAK MADHAO V. EMPEROR (NAG.) 


Commissioner, Burma v. 


“evidence de hors the instrument itself; 


“16610 


is of course, perfectly correct, but in the 
present case the finding is that the sale 
was made subject to the charge and that 
finding is binding in revision. This very 
ruling emphasizes that the instrument 
has to be stamped according to the true 
intent and meaning of the bargain which 
it represents. Then reliance is placed on 
Waman Martand Bhalerao v. The Commis- 
sioner, Central Division (2) which is easily 
distinguishable because the sum of 
Rs. 10,000 on which stamp duty was paid 
was in fact, the full market value of the 
property free from incumbrances. In the 
present case Rs. 100 is by no means the 
full market value. Secondly, in that case 
the liability for the mortgage charges was 
accepted by the vendors; in the. present 
caseit was not. 

Again reference is made to Reference 
under Stamp Act, s 49 which like 
Janardhano Rao y. Secretary of State for 
India (1) says that the transfer need not 
necessarily be subjectto the charge, bit 
it becomes so if it be accompanied by an 
undertaking to discharge the mortgage. 
Quite so; but the undertaking need not be an 
express one,it may be implied. In Financial 
is C. R.M. M. L. A. 
Chettiar Firm (4) the following remarks of 
Page, O. J., are used in argument: 

“It is well-established that the stamp duty pay- 


‘able upon an instrument must be determined’ by 


referring to the terms ofthe document, and that 


. the Court is not entitled totake into consideration 


» 


That case, however, was a reference state _ 


-ed by the Financial Commissioner, Burma, 


for ‘the determination of the proper stamp 
on a certain instrument. It was not one 
in which the penal provisions of the Act 
had to be considered. The dictum clearly 
assumes that s.27 of the Act has been . 
complied with. It would be an impossible 
position if, forthe purpose of s. 64, only 
the bare words of an instrument were to be 
looked to. Ifthat were so, it would be the 
easiest matter in the world to evade the . 
Stamp Act and defraud the Government of 
its revenue. 

One other point pressed on behalf of the 
applicant Kshirsagar is that s. 64 (b) is not 
applicable tohiscaseas there is no evi- 
dence that he was “employed or concerned 
in or aboutthe preparation” of this instru- 
ment: there is no evidence that it was he 
who actually instructed the petition writer 


(2) 49 B73; 84 Ind. Cas, 421; 26 Bom. L R 942; 
AIR 1924 Bom. 524 (F B). 


(3) 5 H18. 
(4) 13 R 613; 157 Iad. Cas. 538; A I R 1935 Rang. 
243; 8 R Rang. 99 (S B). 
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Manohar: The latter, in fact, saysib was 
the first accused Tukaram, the vendor who 
instructed him although, he took the docu- 
ment toT. M. Kshirsagar after its execu- 
tion. 

The real facts, however, are not so simple 
as this. The position of T, M. Kshirsagar 
has been analysed with penetrating acute- 
ness by the learned Sub-Divisional 
Magistrate whose judgment.on the whole 
case is very sound. His conclusions on 
this point, which is alsoa question of fact, 
have been accepted by the lower Appellate 
Court and are, therefore, final. Apart from 
that, they are obviously logical and justi- 
fied. It need only be said shortly that 
his accused was obviously the moving 
spirit in the matter; the transaction was for 
his ultimate benefit and protection; and he 
engineered the whole thing. He advanced 
the consideration for the sale; he himself is 
the real purchaser; with his legal know- 
ledge itmust be he who arranged for the 
wording of the sale-deéd; he paid the re- 
gistration money and he himself personal- 
ly saw tothe payment of the land reve- 
nue out ofthe consideratiin. Thus it is 
not a case in which there can be any 
reasonable doubt. The guilt of Tukaram 
is bound.up with that of Kshirsagar and 
does not require further consideration. 

Looking to the amount of deficit stamp 


duty and penalty the reduced fine of 
Rs. 500 is by no means excegsive; neither is 


the other one of Rs. 100. The present re- - 


vision application is, therefore, rejected. 
D. Application rejected, 


PESHAWAR JUDICIAL COMMIS- 
| SIONER'S COURT 
Miscellaneous Civil Appeal No. 97-37 
. of1936 . 
August 18, 1936- 
MIDDLETON, J. C. AND MIR AHMAD, 


A. J. O. 
(Firm) BHAGWANDAS-TULSIDASSINGH 
—APPELLANTS i 
TS versus 
MUHAMMAD AKRAM AND OTHERS— 
_ _ JUDGMENT-DEBTORs—RESPONDENTS 
Civil Procedure Code (Act V.of 1908), s. 48—Ezxe- 
cution application—Attachment of agricultural land 
and application for temporary alienation—Subse- 
quent application for Receiver—Second application is 
not tn continuation of. first and is barred if made 
more than 12 years after decree. 
Where the character of a second application for 
execution is different from.. that of a previous ap- 
plication, the second application will be deemed to 
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be a fresh application within the meaning of s. 48 
Givil Procedure Code. : | — 
Consequently, where a peison attaching agricul- 
tural land and applying for its temporary aliena- 
tion subsequently applies for a Receiver of the 
attached property, the second application is not in 
continuation of the previous one and if made after , 
12 years from date of decree, it is barred. Maharaj 
Bahadur Singh v. A. H. Forbes (2), relied on. Ven- 
katalingamma v. Dhana Raj (3), distinguished. 


Mis. C. A. from an order of the Sub- 
Judge, First Class, Mardan, dated March 14, 
1936. : 

Mr. Diwan Chand, for the Appellants. 

Mr. K. Abdul Wahab, for Respondent 


No. 1. 

Middleton, J. C.—In execution of a 
decree the appellants’ attached certain agri- 
cultural land and applied for temporary 
alienation thereof. Five separate objections 
were raised that such alienation was barred 
by the provisions of the Land Alienation 
Act and the Executing Court fixed March 14, 
193v, for hearing arguments on and for 
decision of this question. On that date the 
decree: holders put in a further application, 
for appointment of a Receiver of the attached 
lands. The Court in a single order accepted 
the objection petitions regarding temporary 
alienation, rejected the application for ap- 
pomtment of a Receiver, and released the 
lands which had been attached. The 
decree-holders come up in five appeals, and 
in view of the Bench decision of this Court 
reported in Jetha Nand v. Khuda Bakhsh, 
(1) learned Counsel for the appellants has 
not attempted to argue that temporary 
alienation of the land concerned is permis- 
sible. As regards the appointment of a 
Receiver, a preliminary objection is raised 
on behalf of the respondents to the effect 
that the application on that behalf was 
time-barred. The relevant dates are-as 
follows: The decree is dated April 26, 
1923. after previous applications had 
failed, an application for attachment and 
sale of certain house property was made on 
October 14, 1933. This proving infructuous, 
an application for temporary alienation of 
agricultural lands was made on April 29, 
1935, and was treated by the Executing 
Court as being in continuation of the 
previous application. The Executing 
Court fixed March 14,1936, for arguments 
and decision regarding this last application, 
and on that date the application for appoint- 
ment of a Receiver was put in. 


Couusel for respondent urges that the ap- 
plication for appointment ofa Receiver was 


(1) A IR 1936 Pesh. 90; 161 Ind. Cas. 628; 8 R- Pesh. 
176. Hi 
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a fresh application within the meaning of 
s. 48, Civil Procedure Code and having 
been made after the expiration of 12 years 
from the date of the decree, was -barred by 
time. i 
Learned Counsel for the appellants at- 
tempts to meet this preliminary objection in 
two ways: (a) That the application for ap- 
pointment of-a Receiver was not a fresh 
application, but was onein continuation of 
the previous application. (b) That the point 
cannot now be raised, as it was not raised 
befcre the Executing Oourt. In respect of 
(a) we may refer tos.51, Civil Procedure 
Code which mentions five separate methods 
for executing a decree, each of which -may 
be put into operation by application of the 
decree-holder. The methods are quite 
distinct from each other and prima facie 
an application asking that one method 
should be adopted is not in continuation 
. of a previous application asking for some 
other method. We have been referred to 
Note -(7) unders. 48 in Chitaley’s Commentary 
on the Civil Procedure Code where the dis- 
tinction between a fresh application and 
an application in continuation of a previous 
application is illustrated. The Courts in 
India are in agreement that where the 
character ofa second application is diffe- 
ent from that of the former, as, forinstance, 
where the relief claimed in the second 
application is against properties or persons 
different from those.in the-previous applica- 
tion, the second application. will be 


deemed tobe a fresh application within . 


the meaning of s. 48, Civil Procedure Code. 

In the present case the application for 
appointment of a Receiver is against the 
Same properties and persons as the appli- 
cation for temporary alienation of lands, but 
the characters of the two applications are 
different in that they seek totally different 
remedies. In Maharaj Bahadur Singh v. A. 
H. Forbes (2), their Lordships of the Privy 
Council. were dealing with a succession of 
applications in execution of a decree, the 
last of which was time-barred unless it was 
in-continuation of some fcrmer application. 
Their ‘Lordships héld that the varicus 
applications were essentially different in 
character from the last application and; 
therefore, that this was time-barred. The 
reasoning employéd in that judgment 
appears to us to be applicable to the present 
case and we must held that the application 


(2) A I R 1929 P O 209; 118 Ind. Cas. 268; 33 O W 
N 977; STM LI 184; Ind. Rul. (1923) PC 308; 30 L 
E oy 500 LJ 345; 10 P L F 807; 31 Bom. L R 1383 
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dated March 14, 1936, wara fresh applica- 
tion and not one in continuation of that of 
April 29, 1935; incidentally we may remark 
that the application of April 29, 1935, was 
certainly a fresh application and appears 
itself prima facie to have been time- 
barred, though this question is not now 
raised before us. (b) Counsel's contention 
is based on Note (17) under s. 48 in the same 
commentary which quotes Venkatalingamma 
v. Dhana Raj Girji (3). In that case the 
judgment-debtor had allowed orders to be 
passed ex parte in the Executing Court 
alfhough he had notice of the application 
for execution, and it was held that he could 
not then raise the plea of limitation in 
appeal. 

In the present case the respondents did 
putin objections to the application, cated 
Merch 14, 1936, though they did not-raise 
the point of limitation, and, therefore, :the 
observations in Venkatalingamma v. Dhana 
Raj Girji (3) do not apply because the Exe- 
cuting Court has rejected the execution ap- 
plication and thus decided all the questions 
which were raised or may have been raised 
by the judgment-debtor -in his favour. The 
appeals, therefore, fail upon 'the preliminary 
point of limitation and are accordingly dis- 
missed with costs. This judgment dis- 
poses of Appeals Nos. 97-37, “98-38, 99-39, 
100-40 and 101-41 of 1936, all of which 
are between the same parties and are 
identical in respect of facts. Pleader’s fee 
in each case Ks, 20. 

eals dismisse d. 


N. App 
(3) A IR 1929 Mad. 826; 123 Ind. Oas. 23; Ind. Rul 
(1930) Mad. 439. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1848 of 1935 
| February 6, 1936 
. Aqua HAIDAR, J. 
ISHAR DAS—Derenpant—APPRLLANT 


VETSUS 
GANPAT RAL AND oTaBRS—P LAINTIPFS 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908),.0. XXI, 
r. 103—Plaintif's suit against C—Plaintiff's title 
proved and decreed—O while in wrongful possession -` 
morigaging property to defendant—Plainttf's suit” 
against defendant under O, XXI, `r. 103—Held, 
plaintiff was entitled to decree for possession. 
- Where a suit under O. .XXI, r. 103, Civil -Proce- 
dure Code, was resisted by the defendant, relying on 
his mortgagee rights which he had obtained fom 
one C who while in wrongful possession of the prop- 
erty had mortgaged it to him (defendant and in -a 
previous suit between the plaintiff and C, the.plaint- 
iff had obtained a decree against C, -wherein th 
plaintiffs title to property was affirmed s - 
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Held, that the plaintiff being owner and his claim 
being founded upon title and as the defendant having 
failed to prove his adverse and proprietary posses- 
sion for a period of more than 12 years, the plaintiff 
was entitled to decree for possession. Behari Lal 
v, Narain Das (l), distinguished, Secretary of State 
v. Cheli Kani Rama (2), relied on. 

8. C. A. from 
Sub-Judge, Gujrat, dated June 19, 1935, 

Messrs. Achhru Ram and Indar Dev Dua, 
for the Appellant. 

Mr. Harbhajan Das, for Mr. Amar Nath 
Monga, for the Respondents. 


Judgment.—This is a defendant's 
appeal arising out of a suit for possession 
of a shop. Both the Courts below have 
decreed the plaintiff's claim: The defen- 
dant has come up to this Court in second 
appeal. The defendant Ishar Das is a 
Pleader. He obtained a mortgage of the 
shop indispute from one Har Dayal who 
had acted as his clerk for some time. The 


mortgage was a pogsessory one and is’ 


dated November 4, 1926. On May 8, 1930, 
the plaintiffs brought a suit against Har 
Dayal for possession of the shop, alleging 
that the plaintifis had been forcibly dis- 
possessed inasmuch asthe defendant Har 
Dayal had broken open the doors and 
removed the locks of the shop in question. 
Har Dayal raised the plea that the plain- 
tiffs had failed to prove their possession 
within 12 years prior to the institution of 
the suit and therefore their suit ought 
to be dismissed as time-barred. This 
contention found favour with the two 
Courts below and the plaintiffs’ suit was 
dismissed. The plaintiffs came up to this 
Court and ‘a learned Judge held in sub- 
stance that asthe plaintiffs had been able 
to ‘prove their title, it was not nececssary 
for them to prove that they were dispossess- 
ed or had discontinued possession within 
12 years of the suit. He accordingly 
remanded the case tothe Courts below to 
give a fresh decision after making an 
enquiry as to whether Har Dayal had 
succeeded in proving adverse possession 
for more than 12 years. On August 25, 1932, 
the plaintiffs’ suit was decreed. The 
plaintiffs proceeded to obtain possession 
in -execution of the decree which they had 
obtained against Har Dayal. Thereupon 
the present defendant, Ishar Das interven- 
ed and raised the objection that he was in 
possession of the shop on his own inde- 
pendent title as a mortgagee from Har 
Dayal and that “the plaintiffs could not 
dispossess him. The plaintiffs were thus 
driven to bring the ‘present suit under 
the provisions of O. XXI, r. 103, Civil 
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Procedure Code, on July 26, 1934. Both 
the Courts below have decreed the plain- 
tiffs’ claim. The defendant Ishar Das 
has come up to the Court in second 
appeal. 

Counsel for the appellant has argued 
that the case of the plaintiffs falls under 
Art. 142, Limitation Act, and that the mat- 
ter is concluded in his favour in View of 
the recent Full Bench decision of this 
Court, mentioned below. Having regard 
to the question raised by the learned 
Counsel in this Court it is necessary to exa- 
mine the pleadings in some detail, The 
plaintiffs came into Court and in the 
forefront of their plaint alleged that they 
were the owners of the shop in dispute. 
In para. 2 they give the history of the 
previous litigation and as a part of that 
history they stated that, as the shop was 
in a dilapidated condition they proceeded 
to repair it and thereupon Har Dayal 
broke open the lock in an unlawful manner 
and forcibly obtained possession. 

It was further alleged that atthe time 
of the institution of the previous suit 
the plaintiffs were not aware of the 
mortgage held by the defendant and that 
in any event as Har Dayal was not the 
owner of the shop and had taken only 
unlawful possession of the same he had no 
right to mortgage it to the defendant. 
The rest of the allegations are not im- 
portant for the purpose of the appeal and 
the plaint concludes with the ordinary 
prayer for possession. In his written 
statement the defendant—Mr. Ishar Das, 
Pleader—did not admit the contents of 
para. 2 ofthe plaint and pleaded that Har 
Dayal had never broken the plaintiffs’ 
lock on the shop and that his possession 
had existed since the time of his father 
for more than 12 years, that the said Har 
Dayal mortgaged the shop with possession 
to the defendant and that since the date 
of his mortgage, the defendant has been in 
possession. Paragraph 6 of the written 
statement lays down quite tersely that 
the possession of the defendant and Har 
Dayal was proprietary and adverse for a 
period of more than 12 years. It would 
thus appear from the trend of the plead- 
ings in the case that while the plaintiffs 
came into Court mainly on the allegation 
of their title and ownership and referred 
to the tortious acts of Har Dayal in 
breaking the lock of the plaintiffs’ shop 
as a partofthe history of the case, they 
nowhere stated that their possession had 
discontinued or they had been disposses- 
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ed by the defendant. Now the findings of 
the Courts below are clear and specific 
that the plaintiffs are the owners of the shop 
and that the defendant has failed to prove his 
proprietary and adverse possession for a 
period of more than 12 years prior to the 
institution of the suit. 

Mr. Achhru Ram, the learned Counsel 
for the defendant-appellant, strongly relied 
upon the recent Full Bench decision of 
this Court, reported as Behari Lal v. Narain 
Das (1). In that judgment the learned 
“ Judge who. delivered the judgment of the 
Court was clearly of opinion that on a 
reading of the plaint in the case before 
him there could not be any. manner of 
doubt that the plaintiff had come into 
Court on the allegation that he had been 
dispossessed. Suchis not the case- here. 
Even assuming for the sake of argument 
that Har Dayal had broken the locks 
somewhere in the year 1930 and his action 
was wrongful, the fact remains that the 
plaintiffs were the owners and prior to that 
date the title must be deemed to have 
been in the plaintiffs. In any event the 
mortgage in defendant’s favour is of the 
year 1926. Under these circumstances the 
Full Bench decision of this Oourt has no 
application to the present case in view of 
the allegations contained in the pleadings 
of the parties. The findings of the Court 
below as already mentioned are that the 
plaintiffs were the owners, and that the 
lower Court was right on a consideration 
of the pleadings that the claim of the 
plaintiffs was not based on dispossession or 
discontinuance of possession as required by 
Art. 142, Limitation Act. This being so 
we are thrown back upon the principle 
enunciated in the recent Privy Council deci- 
sion in Secretary of State v. Cheli Kani 
Rama Rao (2). The result, therefore, is that 


the plaintiffs being the owners and their. 


claim being founded upon title, and fur- 
ther the defendant having failed to prove 
his adverse and proprietary’ possession for 
a period of more than 12 years which he 
had pleaded, the plaintiffs were entitled to. 
a decree for possession. ‘ 


A point was raised by Mr. Achhru Ram 


on behalf of the appellant that the Court 


below has found that a sum of Rs. 100 


was spent by Ishar Das, the mortgagee, in 
executing some improvements in tns shop. 

(1) 16 Lah. 142; 157 Ind. Cas. 686; A I R 1935 Lah. 
475; 37 P L R 743; 8 R L 135 (F B). een 

(2) 39M 617; 35 Ind. Cas. 902; A I R 1916 PO 21; 
43 14192; 31M LJ 324; 20 C WN 1311; (1916) 2 
M W N 224; 14 A LJ 1114; 20M LT 435; 4L W 
486; 18 Bom. L R 1007; 25 C L J 69 (P 0). 
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But we must remember that the defendant 
had no business whatsoever to ‘spend 
money on other peoples’ property: on the 
strength of a shadowy if not shady trans- 
action. Furthermore, the defendant has, on 
his own showing,. been in possession: and 
must be taken to have enjoyed: the usufruct 
of the shop for a certain number of years. 
He would be liable to pay mesne profits 
to the rightful owner. The ‘equities of 
the case are against the defendant and, in 
my opinion, having regard to all the facts 
and circumstances, the Court below was 
justified in not allowing the defendant to 
be reimbursed for the improvements which 
he had made in the shop. Apparently the 
whole thing was a “deal” between the 
Pleader and his ex clerk and is devoid of. 
all merit., The appeal fails and is dismiss- 
ed with costs. na f £ 

D. Appeal dismissed. 


NAGPUR HIGH.GOURT . 
Second Civil Appeal No. 291.of 1933 
February 25,1936  - . 


- PoLLNYOK, J. 
KANCHHEDILAL— APPELLANT 
versus '. 


JABBARSHA AND ANOTABR—RESPONDENTS 
. Transfer of Property . Act (IV of 1882), s. 3—. ` 
Endorsement by Sub-Registrar that mortgagor had 
acknowledged mortgage and received full consideration 
—Suficiency as attestation—C. P. Land Revenue Act 
QIT of 1917), s. 80—Muafi khairati occupancy—Held, 
entry suggested that mortgagor had_ proprietary 
rights—C.P. Tenancy Act (II of 1898), s. «8—Occupancy 
land— Parties, believing mortgagors had proprietary 
rights—Mortgage, held voidable and ‘not void— 
Landlord and tenant—Surrender—Benefit to land- 
lord—Tenancy, if continues to preserve mortgagee's 
rights. i 

Where none of the witnesses to the mortgage- 
deed has been examined but there is an endorsement 
of the Sub-Registrar that the mortgagor had acknow- 
ledged before him execution and receipt of full con- 
sideration, the document is attested within the 
Scie afs. 3, Transfer of Property Act. [p. 671, 
col. 2. í 

Certain mortgaged land was recorded in the 
mortgage deed as muafi: khairati and rent-free but. 
in the subsequent settlement it was described as, 
muafi khatrati occupancy and that rent had been 
remitted in lieu of share : sis AF 

Held, though no doubt the recording of the fields 
as occupancy at the settlement could not be 
challenged, but it did not necessarily follow that 
the fields were correctly recorded as occupancy and 
that they were infact occupancy during the pre- 
vious years. The entry in the settlement parcha 
that the rent had been remitted for ever in lieu of 
a share suggested that the mortgagors had a prop- 
rietary right and not atenancy right Theuse of 
the term “ muafi khairati” isundecisive as “ muaji- 
khatrati” could be applied to land held in proprie- 
tary rights or to absolute oceupancy.or.to occupancy. 
land. Gulab Singh v. Ajmere Singh (1), referred to 
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Where the land was recorded either as muafi 
khatratt or as muafi khatrati mokasa, and the par- 
ties seemed'to believe that the mortgagors had a 
proprietary right in the Jand andthere was nothing 
on the face of the document to indicate to the Regis- 
tering Officer that the mortgage was forbidden by the 
Tenancy Act: 

Held, that the registration was not invalid and 
could not beignored. It was not void ab initio but 
merely voidable. Kisan Rao Manik v. Nanaji (3), 
relied on. ` : 

Where the tenant surrenders his land in order to 
benefit the landlords at the expense of the mort- 
gagees, the tenancy must beconsidered to continue 


for the purpose of preserving the rights of the 


mortgagees Pran Narayan v. Jhado (6) and Bal- 
bad Te v. Prem Narayan (7), -relied on. [p. 673, 
col, 2. 

Mr. A. R. Kulkarni, for the Appel- 
lant. 


Messrs M. R. Bobde, V.V. Kelkar and 
G. V. Moharir, for the Respondents. 


Judgment.—This is a defendant's 
second appeal arising out ofa suit for pos- 
session of two fields, Survey Nos. 24 and 
38 in Mauza Rabra Khurd in the Harrai 
Jagir in the Chhindwara District. The 
plaintiffs are the mokasdars of the village. 
In the settlement khasra of 1915-16 these 
fields were recorded as muafi khatrati 
occupancy fieldsof Akbarsha and Bhulan- 
sha. On February 11, 1916, Akbarsha exe- 
cuted a mortgage of Survey No. 24, which 
was then Survey No. 20, in favour of Gan- 
patlal, the father of the present defend- 
ant, for a consideration of Rs. 215 with a 
condition that Ganpat should cultivate the 
field in lieu of interest and remain in 
possession until the sum'of Rs. 215 was 
repaid to him. On November 11, 1915, 
Mulansha executed a mortgage of Survey 
No. 38, then Survey No. 33, in favour of 
the same Ganpatlal for Rs. 4983-8-0 on a 
condition that Ganpat should cultivate the 
fieldin lieu of interest and should remain 
in possession until the above sum was re- 
‘paid.’ These mortgage deeds are Exs. D-1 
and D-2 and were registered. The rights 
of Akbarsha and Mulansha devolved upon 
Bulansha who is the son of Akbarsha, and 
on December 11, 1931, Bulansha surrender- 
ed these two fields to the plaintiffs, the 
mokasdars of the village, by a registered 
deed. Onthe strength of this surrender 
the plaintiffs have sued for possession. | 

In the settlement khasra of 1914-16, 
Ex. D-6, the fields were described as 
“muafi khairati occupancy bila lagan”, and 
in the settlement parcha Ex. P-1, in which 
the fields were again recorded as “muafi 
khairati occupancy” there. is a note in the 
remarks column that the rent which. had 
been assessed at Rs. 50 had been remitted 
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for ever. in lieu of the share, presumably 
of the tenants, and there is some remark 
which is almost illegible- about some, one 
being the caste brother of the mokasdar. 
The Court of first “instancé held ‘that the 
property mortgaged appeared to be possess- 
ed by the mortgagees in proprietary right, 
but that as the land was recorded as 
occupancy at the settlement shortly after- 
wards the registration was effected in con- 
travention of the Tenancy Act of 1898 and 
must, therefore, be ignored in toto. The Court 
however held thatthe defendant who had 
been recorded in the settlement khasra of 
1915-16 as in possession in lieu of interest 
on Rs. 215 and Rs. 498-8-0 had acquired by 
adverse possession the rightof a usufruc- 
tuary mortgagee, and that the plaintiffs 
were, therefore, not entitled to claim pos- 
session without redeeming these mortgages, 
The’ lower Appellate Court held that, 
whatever rights the defendant might have 
acquired against the mortgagors by adverse 
possession, he had acquired no such rights 
against the plaintiffs, the landlords, that 
the mortgages were not valid as against the 
landlords, and that the landlords were, 
therefore, entitled to ignore the mortgages 
andto ask to be putin possession ‘without 
redeeming them. i 

There isone preliminary point which 
may be conveniently disposed of here. It 
has been urged that the mortgage Hx. D 1 
has not been proved. Unders. 68 of the 
Evidence Act, a document required by law 
to be attested shall not be used as evi- 
dence until one'of the- attesting witnesses 
at least has been called -to prove the exe- 
cution. Exhibit D-1 was scribed by Sheo- 
lal and attested by two witnesses, -neither 
of whom has been examined. Sheolal, 
D. W. No. 4, has stated that the mortgagor 
Akbarsha and two attesting witnesses 
signed the deed in his presence. The lower 
Courts have held that this was sufficient 
proof of attestation. Section 30f the Trans- 
fer of Property Act provides that:— ` 

“ ‘Attésted’ means and must be deemed always to 
have meant attested by twoor more witnesses each 
of whom has been the executant sign...or has received 
from the executant & personal acknowledgment of 
his signature or mark”. : 

On the back of Ex.D-1 there is an endorse- 


“ment by the Sub-Registrar that Akbarsha 


has acknowledged before him -execution 
of full consideration. The 
endorsement of the Sub-Registrar is suffi- 
cient, in my opinion, to prove that Akbar- 
sha made such an acknowledgment in his 
presence, and, therefore, that the document 
was attested within the meaning of s. 3 of 


>the Transfer of Property Act. 
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I, therefore, 
hold that the mortgage deed (Ex. D-1) was 
validly attested. in 

‘There isno evidence to show how the 
fields were recorded before the settlement 
of 1915-16 except the recitals in the two 
mortgage-deeds, In Ex..D-1 the field is 
described as muaji khairati, rent-free, and 
in Ex. D-2 the fieldis described as muayi 
khairatt mokasa. Under s. 70 of the C. P. 
Land Revenue Act of 1917, and under 


-§. 72 of the O. P. Land Revenue Act of 1881, 


the Settlement Officer had to ascertain and 
_Tecord the status of all persons occupying 
land therein as tenants, and under s. 80 
of the Land Revenue Act of 1917, any order 
or entry under s. 70 is conclusive, subject 
to the result of a civil suit brought within 
one year. It has, therefore, been argued 
that the mortgaged fields were occupancy 
at the time. of the settlement and must, 
therefore, have been occupancy at. the 
time of the mortgages. Sub-s. (2) of s. 80 
provides that the above presumption shall 
not apply to a person whose right was not 
expressly considered and decided by the 
Settlement Officer, but it has been held in 
Gulab Singh v. Ajmere Singh (1) that it-is 
the duty ofthe Settlement Officer to as- 
certain. and record such rights and that 
it must be presumed in the absence of 
evidence tothe contrary that he did so. 
The plaintiffs’ argument is that, if the land 
was occupancy at the time of the settlement, 
it must have been occupancy when the 
mortgages were executed, and that the 
mortgages were, therefore, in contravention 
of the provisions of the Tenancy Act and 
invalid. Astheplaintifis alleged that the 
Mortgages were invalid on this ground, the 
burden of proof lies upon them, and I am 
not satisfied that they have shown that the 
mortgages were invalid for this reason, 
though no doubt the recording .o: the fields 


as occupancy at the settlement cannot now, 


be challenged, but it does not necessarily 
follow that the fields were -correctly recorded. 
as occupancy and that they werein fact 
‘occupancy during the previous years. The 
entryin' the settlement pareha (Ex. P-1) 
that the rent had been remitted for ever 
in lieu-of.a share suggests that the mort- 
gagors had a proprietary right and not a 
tenancy right. The use of the term “muaft 
khairati” is undecisive as “muafi khairati” 
could be applied to land held in proprie- 
tary rights orto absolute occupancy or to 
occupancy land. According to the Settle- 


Q) 29 NLR 70; 450 Ind. Cas. 737; AIR 1933 
Nag. 77; Ind. Rul. (1933) Nag. 144. 
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ment Code, which was in force ab. the 
time of the settlement of 1915-16,.land held 
rent-free orat alow rent by “the favour 
of the malguzar or under an agreement with 
the malguzar was entered as muaf 
Khairati. This was subsequently altered 
by the settlement instructions which -ex- 
plained what was meant by “muafi khai- 
rati” and laid. down that a person who.held 
muafi khairati must held in tenant right, 
unless he held-in sir land, and- that ‘the 
term “muafi khairati” must never be used 
by itself but should.beused in conjunction 
with occupancy or absolute occupancy: see 
Barway’s Law of Tenancy, page 74. 
Assuming, however, that the fields were 
in actual-fact occupancy fields at the time 
of the mortgage, the question has then to 
be considered whether the mortgages 
were registered in contravention of the pro- 
visions of s. 46 of the C. P. Tenancy Act of 
1898. Sub s. (3) of that Act provides that 
no occupancy tenant shall be entitled to 
sell, make a gift of, mortgage, sub-let (ex- 
cept fora period not exceeding one year) 
or otherwise transfer his right in his hold- 
ing or in any portion thereof, and every 
such sale, gift, mortgage, sub-lease or 
transfer shall be voidable in the menner 
and to the extent provided by the two next 
following sections. Sub-s. (5) further pro- 
vides that no officer empowered to register 
documents shall admit to registration any 
document which purports to transfer the 
rightof an occupancy tenant in his holding - 
orin any porticn thereof. It was no doubt 
held in Chindhu v. Rameshwarnath (2) that 
registration in contravention of s. 46 of 
the Tenancy Act or any other provision of 
law, whatever be the cause that led to the 
contravention, was ineffectual and must 
be ignored. In that case, however, the 
registration was brought about by fraud, 
and fraud undoubtedly vitiates registra- 
tion, and any dictum that went further was 
obiter. In Kisan Rao Manik v. Nanaji (3) 
it was held that if thedocument does not 
on the face of it contravene the provisions 
of the Tenancy Act, then the Registrar has 
jurisdiction to admit it for registration, 
and the registration in such circumstances 
cannot be re-opened except on the ground 
of fraud. In the present case the land 
was recorded either as muafi khatrate 
or as muafi khairati mokasa, and the 
parties seemed to believe that the moriga- 


(2) 22 N L R 128; 97 Ind. Oas. 1015; A IR 1927 


ag. 30. . : . 
RS 31 N L R 223; 157 Ind. Oas, 793; A IR 1935 
Nag. 182; 8 RN 66." 
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gors had a proprietary mghtin the land 
and there was nothing on the face of the 
document to indicate to tke Registering 
Officer that the mortgage was forbidden by 
the Tenancy Act. The mortgages do not, 
on the face of the documents, purport to 
contravene the provisions of the Tenancy 
Act, and in accordance with the decision in 
Kisan Rao Manik v. Nanaji (3) I hold that 
the registration was, therefore, not invalid 
„and cannot be ignored. 

Under s. 46 (3), which I have cited above, 
the mortgages were voidable by the land- 
lord or the heirs of the mortgagors in 
the manner and to the extent provided by 
ss. 47 and 48. That gave the landlord or 
the heirs the right to apply to a Revenue 
Officer within two years from the date cn 
which in pursuance of the transfer the 
tenant parted with possession of the land 
to be placed in possession. Admittedly, 
“no such application was ever made. It has, 
‘therefore, been urged on behalf of the de- 
fendant-appellant that the mortgages were 
not void ab initio, but merely voidable 
under s. 46, and were valid until set 
aside, and that, as they have never been 
bet aside under the provisions of the 
Tenancy Act, they cannot now beignored by 
.the landlord. AsIhave held that the re- 
gistration cannot be ignored, it follows that 
‘the mortgages would be perfectly valid 
as belweenthe parties thereto except for 
the prohibition contained in s. 46 (3) of the 
Tenancy Act. In Ganeshdas v. Shankar 
(4) Stanyon, A. J. OC., held that in such cir- 
cumstances 

“the enactment works out its own operation 
thereupon’ and itself determines the scope of such 
prohibition. The transfer is not declared void in 
every case, but voidable inthe manner and to the 
extent provided by the Act, and no further. The 
civil law is not violated by such transfer, and the 


Civil Court has no‘ jurisdiction to interfere there- 
with.” À; k 


In Waman Rao v. Sharwan (5) it was held 
that a transfer: of an occupancy: holding in 
contravention of s. 13 ofthe Tenancy Act 
was not void ab initio but only voidable, 
and that if there was any elementof void- 
ness it arose only between the defendants 
and the original tenant and thatthe ele- 
ment of voidness entered into it as bet- 
ween the transferee and the heirs of the 
landlord only to the extent laid down in the 
Tenancy Act. From this it follows that 
the mortgages were validly registered, 
were not void ab initio but merely voidable, 


that they have never been avoided and 
(4) E N LR 22; 13 Ind, Cas, 903 


; 6 SIN. L'R 86;94 Ind. Cas. 941; A IR 1926 Nag. 
45. 
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that, therefore, itis not open to the land- 
lords to ignore them. 

The plaintifis have urged that by the 
deed of surrender the tenancy rigats in the 
fields cease to exist and that they are, 
therefore, entitled to possession. A Fall 
-Bench of the Judicial Commissioner's Court 
held in Prem Narayan v. Jhado (6) that 
where atenant has effected a valid sub- 
lease or mortgage, his subsequent sur- 
render ofthe holding will not affect the 
rights of the sub-lessee or mortgagee and 
that for the purpose of preserving the 
right of the sub-lessee or mortgagee the 
tenancy#will have, in consideration of law, 
a continuance. The same view was ex- 
pressed in Baldeo Prasad v. Prem Narayan _ 
(7) though in that case it was held that 
this principle has no application where the 


` tenant right comes to an end by operation 


-of law. In the present case the tenant 
right cameto an end by a gratuitous sur- 
-render of which it is difficult to see the 
object, unless it was to deprive the de- 
fendants of their rights under the mort- 
-gages, for the tenant held the, land rent- 
free. Ordinanly, a surrender is made either 
-in order to secure a cash consideration or 
to avoid liability for the payment of the 
rent in future. Here there wasno such 
advantage to be gained, and the tenant 
seems to have made the surrender in order 
to benefit thelandlords at the expense of 
the mortgagees. The tenancy must, there- 
fore, be considered to continue for the pur- 
-pose of preserving the rights of the mórt- 
gagees. 7 

The landlords ave, therefore, not, entitl- 
ed to possession without redeeming the 
mortgages, and that they have never offered 
-to do. Their suit must, therefore fail, 
and the appeal: is allowed. ‘The plaintiffs 


must pay thé costs of the deféndants 
throughout. 
N Appeal allowed. 


| D 
(6) 27 N L R 186; 133 Ind. Cas. 335; A I R 1929 Nag. 
129; Ind, Rul. (1931) Nag. 113 (F B). 
(7) 28 N LR 93; 139 Ind, Cas. 369; A IR 1932 Nag. 
107; Ind, Rul, (1933) Nag. 110, 


PATNA HIGH COURT 
Civil Revision No. 446 of 1936 
December 8, 1936 
h ROWLAND, J. 
‘Tas HAJIPUR CENTRAL CO- 
OPERATIV E UNION, Lrp.—Drranpant— 
f PETITIONER 
versus 
Babu KAMLA PRASAD—P.atntirr— 
f Opposite PARTY 
Bihar and Orissa Co-operative Societies Act 





can ets 


“o RE 


(VF of 1935), ss, 57, 48 (2) - “De posit- ae inember” in 
Union—Suit for interest—Jurisdiztion of Cidil Court 
às barred— Interpretation of Statutes+-Bxpression 
-defined in Act must be given same meaning through- 
put Aci—" Member ” in s: 48,15 used i in same sense 
“asin s. 2. `’ 

A: Civil Court has no jurisdiction to entertain a 
szit against Co-operative Union for interest on 
deposits by a member of the Union. 

_ It isa universal principle that where an ‘expres- 
sion is defined inan Act it must be held to have, 
“throughout the Act, the meaning given to it by ths 
definition. Therefora, it cannot be said that in 
“speaking of a dispute between a member and asociety 
8. 48, Bihar and Orissa Co-operative Societies Act, 
“uses the word “ member” in any more restricted sense 
‘than that which is tised in s. 2. 


cO. R. from an “order. of the Munsif, - 
"Hajipur, dated August 21, 1936. : 

Messrs. Hareshwar Prasad Sinha and . 
"Rajeshwari Prasad; for the Petitioner. | ? 

Mr. Jaleshwar > Prasad. forthe Opposite . 
‘Party. 

Judgment. —This is an application aris- 
“ing out ofa pending suit brought by the 
¿opposite .party to. recover arrears of inter- 
“est on dsposit made ‘by him and members . 
-of his family in the. Hajipur Central Co- 
-operative Union, Limited, :0f which the 
“plaintiff himself is a member and has been 
va director and secretary. . . The ‘dispute is 
‘about the rateof interest. f 

: The defendant objected in the Court - of 
“the Munsif that cognizance of this dispute by 
“the Civil Court was barred by s. 57 of the 
' Bihar and Orissa Co-operative Societies 
“Act, 1935, read with, s. 48 of-the same. Acti. 

The relevant-words of s. 48, are: ` 

> “TE any, dispute touching the .business of a re- 
gistered society arises between a member and the 


society, such dispute shall be referred to the Regis- 
“trar.” 
‘and the relevant words in s. 57, are 

. “Save in so far as is expressly provided in this Act, 
(mo Civil or Revenue Court shall have any juris- 
“diction in respect of any .. < dispute required 
, by s. 48, to be referred to the Registrar.” 


‘On the face of the language used it 
would. appear that all that we. ‘have to see 
is that whether, in the first place the dis- 

‘pute is one touching the business of a 
, Society ; and, in the seċond place, whether 
it isa dispute between a member and the 
society. The dispute concerns the pay- 
ment of interest on money advanced to the 
society by the plaintiff or his predecessor. 
Thave no doubt that the-borrowing of money 
just as much as the leriding of the money 
is part of the business of the Society. 

' Then as to the second point, one of the 
parties to the dispute is undoubtedly the 
Society and the plaintiff has not denied 
that he isa member. . Indeed “member” is 
defined in s. 2(f) of the Act “including 
‘- both -a-person joining in the application for 


+ 
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the registration of a ` Society ‘and a iperson 
“admitted to membership “afterwards, and 
-it is not contended that this definition does 
not apply to the plaintiff. But the SIBU 
ment whichis advanced before me and is 
‘apparently the same as~that which found 
“favour with the learned. Munsif, is that the 
dispute must be not onjy touching the 
business of a society but a dispute with a 
member of the society'in respect of busi- 
ness which he had with the society in. his 
‘capacity as.a memberand which he could 
“not have had with the society in any other 
‘capacity. x 

lt is pointed out that societies do take 
‘loans not cnly from their members but also 
- from outsiders, and ‘it is pointed out that 
‘there is nothing in the Act’ to debar an 
‘outsider who has advanzed money to the 
society from bringing a suit in-the Civil 
-Cecurt to recover it; and it is contenced 
“that on this analegy æ- member who has 
“advanced money tothe society in the same. 
‘way as an outsider .could have advanced 
“money ought-to have the same remedy as 
an outsider has underthe law., I can find 
no justilication in any part of the’ language 
‘used in the Act for putting this stiained 
interprétation ‘on s. 48, or in reading into 
“that section words of:a restrictive character 
-whick are not there. Ibis ‘a universal prin- 
*ciple that where an expression is defined 
in an Actit must be held to have through- 
out the Act the meaning given to it by the 
‘ definition. ‘Therefore, L cannot say “that in 
speaking of'a dispute: between a member 
_and a society s. 48, uses the word‘ “member” 
‘in any more restricted sense than that 
which is used in section. The suit, there- 
fore, did not lie in the Civil Court and the 
plaint should have -been rejected. The . 
plaintiff's remedy was to have the dispute 
referred to the Registrar. 

The application is allowed and the peti- 
tioner is entitled to his costs—two gold 
mohurs. ; 

DBD. Petition allowed. 


————_ 


NAGPUR HIGH COURT. 
Criminal Revision Application No. 115 i 
of 1936 
June 2, 1935 

als GRUER, J: i 
syed MAHBUB—Accusrp — 

APPLICANT 

versus 


EMPEROR—Resronvent:. 
- Revtsion—Limitation—Revision filed out of ‘time 
on appeal being found incompetent— Bona fide mis, 


v ” = 
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talle—A pplication should: nol be an on sole 
ground of limitation--Criminal Procedure Code (Act 
# V of 1898), s 523—Order of confiscation—Issue : of 
proclamation—Court should be slow in ordering on 
mere suspicion. 

Limitation for an application for revision being 
a matter of practice and not’ prescribed by statute, 
where an application for revision is admitted out 
of time whén it was found that: an appel preferred 
was incompetent and the mistake in procedure was 
d boria fide one, the -application- should not be diš- 
missed solely on the ground of limitation. 

The mere fact that there may je confiscation 
under s. 524 after proclamation as prescribed by 
8. 523 (2)does not preclude, confiscation -at.. onca 
under s. 523 (2) without issuing such a proclama- 
tion. But the Court would be slow to pass an order 
for forfeiture in cases of mere suspicion under 
8. 523 ` Ramasami Aiyar v. Venesteewars Aiyar 


(1), relied on. ; 

Or. R. App. of the order of the 
‘Court of the Additional Sessions Jaden, 
‘Akola, dated January 31, 1936, in Criminal 
‘Appeal No. 374 of 1935, modifying that’ of 
the Sub-Divisional Magistrate, Akot, and 
‘Balapur, dated November 29. 1935, in 
Miscellaneous Criminal Case No.:35 of 1935, 
and ordering confiscation of R5. .1,206-0- 3 
to Government under s. 523, Criminal Pro- 
cedure Code. 

ae D. T. Mangalmurti, fox the Applic 


ave W.R. Puranik, for the Crown. 


Order.—This is a revision. application 
against an order cf the Additional -Ses- 
sions Judge, Akola, in appeal confirming a 
Magistrate's order which confiscated asum 
of: Rs. 1,206-0-3 found buried under the flòor 
of the house ofthe applicant Syed Mahbub: 
Tt was pointed out by the learned Govern- 
ment Advocate that no appeal lay against 
a decision under s. 523, Criminal Proced- 
ure Code; the remedy was. bya revision 
application against that order; as things 
now stand the order in appeal was.. ins 
competent; soit can be ignored and as it 
is too late now to apply in revision against 
the original order, no action should be 
taken by this Court. 


“The argument is, no doubt, ‘technically 
correct. “But limitation ` foran application 
for revision being a matter of practics 
and not prescribed by statute and inas- 
much as the revision application was ad- 
mitted and argued before the point was 
taken and the mistake in procedure may 
be a bona fide one, I donot think that 


I need dismiss the application merely on’ 


that ground. I proceed to ccnsider the 
grounds argued in support of it. 

- The fits’ ‘ground is ‘that s.°523, Crimi- 
nal Procadure Code, was not applicable at 
àll, “and thatthe order of confiscation was 
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really passed under’s. 594, “Oplininal: Pro: 
cedure Code. This ‘implies {hat the general 
phrase in “s: 523, Criminal. Procedure Code, 
“ whoshall make ‘such order:as he thinks fit 
respecting thé disposal of such property” 

is not wide ‘enough to ~ cover confiscation. 


-It is said that this‘phrasé must be govern- 


ed by the more particular phrases. which 
footw, namely, “the delivery of such pro- 
perty’ ‘to the person entitled to the posses- 
sion thereof” or “respecting the custody 
and production’ of such ` property”. But 
the last clause at least is perfectly gener- 
al and I donot see how one of the’clauses 
can qualify or resirict the others. ‘The mere 
fact that there may .be confiscation.under 
ge ‘524 after proclamation’ as presérikel by 
5. 523 (2) does not: preclude confiscation at_ 
once under s. 523 (2) without issuing such 
a proclamation. This was ‘the view taken 
in Ramasami Aiyar-v.Venkateswara Aiyar 
(4) which points out that cl. lofs. 523, 
Criminal © Procedure Code, empower a 
Magistrate to adopt alternative courses and 
that if he adopts the second alternative, the 
‘section does not epecifically state what the 
nature of the order.should be and there is 
nothing to preventa Magistrate ` from ‘an 
order of forfeiture of tte property td 
Government. 

The applicant- telies on In re, ` Ratanlal 
Rangildas’ (2) which was followed in In. the 


matter of Kuppammal: (8). The question in 


these cases was whether s. 517 or s 523 or 
either of them applied to the facis. It was 
commented that 

. “the scope of s. “523 must be sign to property 
seized by the Police oftheir own motion, in the 
exercise of the powers- conferred on them by law; 
for instance,: : under 54. d, 9), 164 or -165, Crimigal 
Procedure Code.” 

In „the Bombay case it was held. that the 
seizure was-not by the Police on their.own 
authority and so 8,523, Criminal. Proced- 
ure-Code, did not apply and as the Magis- 
trate by discharging the accused. found that 
no ‘offence had “been committed, s 517, 
Criminal Procedure Code, likewise was in- 
applicable. In -the Madras case it was 
held that s 523, Criminal Procedure Code, 
did not apply as there was no finding ok 
ownership and as the “Magistrate Was not, 
bound to hold such an enquiry, the jewels 
in question ought to be returned. to the 
person (who was not the accused) from 
whem they had been taken: Ido not sce 
what useful guidance can be obtained from 


(1) 24 ML J 1:18 Ind. Cas. 171; 11 Or, SLJ 27; 
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these cases in dealing with the facts before 
us. Section 550 ‘of the Code gives wide 
power to a Police Officer to seize any pro- 
perty which may be alleged or suspect:d 
to have been stolen or which may be 
found under circumstances which create 
suspicion of the commission of:any offence. 
This corresponds with the language used in 
s. 523 (1) and the: facts relatingto the 
seizure will show that’ the property was 
discovered in such incriminating circum- 
stances. They are fully discussed in the 
appellate judgment under revision. The 
‘denial of the applicant that any such pro- 
perty was buried there and his subsequent 
explanation, which was obviously false and 
has been disbelieved, fully justifies the in- 
ference that the -property is stolen although 
it isnot possible to connect it with any 
particular crime. The fact that the appli- 
cant is the brother of a convicted thief goes 
to strengthen this presumption and the 
conclusion that the applicant should not 
be allowed to retain the property presum- 
ably stolen is ‘a logical and correct cne and 
‘is one that works no injustice against the 
applicant. 


He has had ample opportunity to prove 
his title to this property before the Magis- 
trate. He examined four witnesses and 
his case was presented and argued by a 
Pleader. His Counsel now says he would 
be content if I order action to be taken 
by issuing a proclamation under the 
second part of s. 523; Oriminal Procedure 
Code. But that would not place the ap- 
plicantin any better position than he 
already occupied when the enquiry was 
going on. It isnot a case of a mere vague 
suspicion, when possession would not be 
lightly disturbed. It is acase in which 
possession had at first been disowned and 
wasthen attempted to be justified by 
falsehood; nor is there any likelihood of 
injustice being done to a third party to 
whom the money might belong. If there 
had been any such party aware of his 
rights, he would have ‘come forward by 
this time and it will still be open to such 
a party to bring a suit against Govern- 
ment. 

Iagree with the dictum in Ramasami 
Aiyar v. Venkateswara Atyar (1): 


“The Court would no doubt be slow to pass an 
order for forfeiture in cases of mere suspicion under 
5, 623,” 


but, as I have said abure, the present case 
is more than a caseof mere euspicirn 
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and hence the order was a good and 
oper one. | 
The application is, tkerefore, rejected. 
N. A 


pplication rejected. 


PATNA HIGH COURT _ 
Criminal area Application No. 43. 


o 6 
September 10, 1936 
ROWLAND; J. 

MOLHU RAI AND ANOTHER— PETITIONERS 
versus 
TMPEROR—OPPOSITE PARTY — 

Criminal trial—Stay pending civil dispute— 
Discretion of Magistraie to order stay—High Court, 
when shall interfere. hed i 

‘In the matter of stay of criminal cases during 
the pendency of civil dispute, in dealing with ques- 
tion of convenience, the Court of first instance has 
a discretion andthe High Court ordinarily will be 


by no means eager to interfere with the exercise 
of that discretion if itis judicially exercised. But 
where the Magistrate has not judicially exercised 
his diseretion by not staying criminal proceeding 
during pendency of civil dispute, the High Court 
shall interfere and order stay of the criminal pro- 
cædings. Banambar Chhotra v. Nata Behera (1), 
relied on. i 

Cr. Mis. App. against an order of the 
Deputy Magistrate, Gopalganj, dated Au* 
gust 3, 1936. né 

Mr. G. P. Das, for the Petitioners. 

Messrs. Raj Kishore Prasad and Jalesh- 


war Prasad, for the Crown. 


Order.—This is an application to stay 
proceedings pending before a ‘Magistrate 
against the petitioners. These proceedings 
began with the presentation of a complaint 
on May 5, 1936, by the opposite party 
Sobran Koeri. It was alleged in that com- 
plaint that the petitioners had forcibly 
taken the thumb impression of Sobran 
Koeri ona blank paper on a date rather 
less than two months before the date of 
the complaint. The actual date is said 
to be April .0, 1936. The petitioners suggest 
that this prosecution is merely directed 
against them as a counterblast toa civil 
suit instituted by them on April 18, 1936, 
in the Court of the Munsif claiming a 
sum of Rs. 255 from Sobran Koeri. The 
suit, it is said, is based on a handnote 
dated March 5, 1935, and the summons was 
served cn tke defendant on April 27, 1936, 


‘that is to say, eight days before the 


presentation of the complaint. If it is a 
fact that the criminal prosecution of the 
petitioners was instituted as a counterblast 
to the civil claim of the latter, then the 
case would be closely analogous to that, 


` 
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in Banambar Chhotra v. Nata Behera (1); 
in which Adami, J., granted siay of criminal 
proceedings pending. the decision of a civil 
suit. In that case the civil suit was brought 
on a handnote and after its institution the 
complainant presented a complaint to the 
effect that he had gone to the petitioner 
(plaintiff of the suit) but the petitioner had 
failed to return to him the pro-note and, 
therefore, he had been cheated. In that 
case the criminal proceedings were stayed 
by the order of this Court in order that 
the Civil Court should first decide 
on the genuineness of the plea of payment 
and refusal to return the handnote. The 


reply on behalf of the opposite party is . 


that the story of the extorted thumb im- 


pression did not take its origin on May 


5, that is after the. service of summons in 
the plaintiff's suit but at a much earlier 
date, namely April 11, 1936, when Sobran 
went to the Police Station and made a 
report which was entered in the station 
diary to the effect that Molhu Rai on the 
previous day hadtaken his left thumb 
impression on a blank paper saying that 
there was something due from him. In 
that saneha, which by the way has not 
yet been proved in the Criminal Court, it 
may be noticed that there is no mention 
of Chatardhari Rai, and it is not stated 
that the thumb impression was taken by 
force. 

The High Courts have invariably refused 
to lay down any fixed rule in dealing with 
cases of this nature. It is regarded as 
ordinarily a question of convenience whe- 
ther the proceeding of one party or of the 
other ‘party should be heard first. In 
dealing with this question of convenience 

_ the Court of first instance has a discretion 
and the High Court ordinarily will be by no 
means eager to interfere with the exercise 
of that discretion if it is judicially exercis- 
ed. Iù the present case had the question 
of convenience been before me as a Court 
of first instance, I have no doubt that I 
should have been of opinion that the 
balance of convenience was in favour of the 
money suit in the Munsif’s Court being 
first determined and the criminal proceed- 
ing being decided afterwards. The Magis- 
trate has not given ‘reasons for refusing 
to stay the trial before him but merely 
says that he does not see sufficient ground 
to postpone the criminal proceedings. I do 
not feel sure that the Magistrate has really 
considered the balance of convenience. 

Q)6P L T 348; A I R 1925 Pat. 193; 84 Ind. Oas. 
350; 26 Or L J 286. 
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In the circumstanees. of this particular 
case I shall follow the example of Adami, J. 
in Banambar Chhotra v. Nata Behera (1), 
and direct that the criminal proceedings 
be stayed pending the disposal of the 
civil suit which I hope the Munsif will do 
his utmost to expedite. ‘ 


De Order accordingly. - 


LAHORE HIGH COURT 
First Civil Appeal No. 626 of 1932 
February 11, 1936 
COLDSTREAM AND Buipg, J. - 
COMMITTEE or MANAGEMENT or 
GURDWARAS, AMRITSAR—Ossgctor— 
APPELLANT 
VETSUS 
HAKIM SINGH AND OTHERS — 
PETITIONERS AND OTHERS—OBJECTORS— 
RESPONDENTS l 

Sikh Gurdwara—Bunga Sohlanwala—Held, partly 
religious and partly charitable. institution under 
management of proprietors of village Sohl as trus- 
tees and that Shri Harmandir Saheb has no right 
of control over it and that itis inalienable. 

Held, that the very situation of the Bunga - 
on the outskirts of the Gurdwara Harmandir 
Sahib lends support to the contention that jt 
is intended for the use of prilgrims visiting 
the Gurdwara and not for the use of people visiting 
Amritsar on ordinary business. The factthat that 
place is called “ Bunga “ is itself significant. Con- : 
sequently, the Bunga Soblanwala is an institution 
partly religious and partly charitable and the prop- 
rietors of the village Sohl are the managers of the 
institution as trustees and not as sole proprietors 
thereof, and, being a religious and charitable in- 
stitution, the Bung.» would be’ inalienable and the 
Golden Temple, Amritsar (Shri Harmandir Sahib) 
has no right of superintendence or control over the 
management of the Bunga, 

[Case-law referred to.] 

F. C. A. from the decree of the Sikh Gur- 
dwaras Tribunal, Lahore,.dated January 16, 
1932. : 

Messrs. Charan Singh and Gurcharan 
Singh, for the Appellant. i 

Mr. Din Dayal Khanna, for the Respon- 
dents. 

Bhide, J.—There is a Bunga called 
Bunga Sohlanwala situated où the outskirts 
of the Gurdwara, Harmandir Sahib at 
Amritsar, popularly known as the Golden 
Temple, which was claimed as the property 
of tte Gurdwara under s. 3, Punjab Sikh 
Gurdwaras Act. The proprietors of the. 
village Sohl putin a petition through seven 
persons astheir representatives, under s. 5 
of that Act claiming the Bunga as their 
property. The petition was sent to the Sikh 
Gurdwaras Tribunal for decision and 
that Tribunal has (by a majority) passed 
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the following order thereon:— l 
“The proprietors of the village Sohl are the owners 


COM. OF M, OF GUxD.s AMBITSAR 4, HARIM SINGH (LAH) — 


of the Bunga but have no right of alienation, The - 


Shri Harmandir Sahib haino right, title cr intérest * 
particular, no right of superintendence | 


therein, and in 
or control.” 


From this ordèr the Local Ccmmiltee of” 
tHe’ Gurdwaras at Amriisar as weil as the’ 
proprictors ofthe village Sohl have preferr- ` 


ed appeals. ` Mr. hàran Singh on behiilf 
of the Local Committee of the Gurdwaras 
nolonger disputed the fact that the Bunga 
was founded by tke proprietors of the 
village Soh] ‘and-was under their manage- 
ment, but he contended that the property 
was dedicated-to religious and charitable 
purpcses and the proprietors of the village 
Sohl are only managing the property as 
trustees. 
decree passed by the Tribunal negativing 
the right cf the Harmandir Sabib to super- 
intendence and ‘control over the managc- 
ment of the Bunga was wrong ‘firstly De- 
cause it was beyond the ‘jurisdiction of the 
Tribunal, and secondly, because it was not 


He further contended that the: 


justified by the evidence on the record. On‘: 
behalf of the proprietors of Sohl it was: 
contended in their appeal that the Bunga. 


was the absolute property of the proprie- 


tors of Sohl and the tribunal was wrong in ` 


declaring the property to be inalienable. 
Ib appears frem the above 
- points which require decision in appeal 
aie: 


that the two’ 


‘(1) Whether the Bunga in question is 


dedicated io religious or charitable pur- 
poses or is secular property; and (2) 
whether the decree is wrong inso far .as 
it negatives the right ‘of superintendence 
and control of the Shri Harmandir Sahib. 


As regards the first point there isno 


drect evidence as to dedicaticn, but there 


166.1. 


dered to Mahan Singh will be rendered to me also. 
If Ide mot maintainthe Bunga then ib shall be open’ 
to the people’of Sohl and Thathi (to eject me). I will 
18i36 10 objection.) Wi. 
“This clearly indicates that ths Bunga 
was dedicated for religions purposes. The 
contention of the proprietors of the village’ 
Soh] that the Bunga was. built merely for 
the e-nvenience and comfort of ihe resi- 
denis of that village who visited Amritsar 
on business or otherwise is not sustainable. 
The very sicuation: of tke Bunga on the 
outskirts of the Gurdawar Harmandir Sahib 
lends support to the contention of the 


"Local Committee that it isintended for the 


use of pilgrims visiting the Gurdwara and’- 
not for the use of peopie visiting Amritsar 
on ordinary business. The fact that the 
place is called “Bunga” is itself significant. 
In Melr Singh v. Sochet Singh (1) 
the term “Bunga” w.s explained es fol- 
lows:— 5 š ; 
- “Bungas are hostels where pilgrims coming from 
various parts of India to pay a visit tothe Golden 
Temple, stay. Thesehostels were founded by rich 
men, especially by the Rajas, and were dedicated to 
the public as wakf property. There was appointed’ 
in each Binga a custodian called Bungai whose 
duty was to read Granth Sahib and arrange for the’ 
eemfort of the pilgrims staying in the Bunga and- 
keep tha Bunga in proper order.” 

The above description of a Bunga occurr-’ 
ed in the judgment of the-trial C-urt in that 
case and its correctness was not challeng- 
ed by either party in appeal. Tnis explana- 
tion of the term “Bunga” as given in. 
Mehr Singh v. Sochet Singh (1), was” 
adop‘ed in- several subsequent decisions: 
see, e. g. Gohl v. Surjan (2), Management’ 
Committee, Gurdwaras, Amritsar v. Nanak 


' Singl, Civil Appeal No. 2610 of 1929 and’ 


is sufficient evidence on the record to show ' 


that the Bunga is dedicated to religious 
and'charitable purpcses. .We have in the 


first place an important agreement of the ` 


year 1876 (Ex. P/6) executed by Nihal Singh 


a custodian of the Bungain favour of the’. 


proprietors of Sohlin which ‘the fcllowing 
Passage occurs:— ; 
“Asthan Bunga Sohl wa Thathi kı jo mata lliga 


Darbar Sahib men Kaveshar Mohan Singh Granth- 
khawni karta hai. ba'd foutidgi uske main Bunga, 


Sohl wa Thathi men Granthkhwani karunga, bunga. ko 
abad rakhuaga. Jo tahi sewa Kaveshar Mohan 
Singh ki karte hain waise hi meri kar diya karange. 
Agar main bunga abad na rakhunga to Sohl Thathi 
koakhtyar hai, mera koi uzar na hoga. [Kavesbar 
Mohan reads the Granth Sahib in the 
the Bunga of Sohl and Thathi, which is attached to 
the Darbar Sahib After his death Iwill read the 


Granth Sahib in the Bunga Sohl and Thathi and- 


. -3 


will maintain the. Bunga. Whatever service is ren- 


institution . 


: out reference 10 the public. 


Mandgement C.mmitiee, Gurdwaras, Am- 
ritsar v. Indar Singh (3). The learns 
ed Counsel for the proprietors cf Sohl’ 
was not able to cite a single sutkority. 


‘in which a Bunga was held to be purely’ 


secular property. He referred to Kishan’ 
Singh v.-Partab Kaur (4) in which the 
Bunga Nur Muhalyanwala was held to be’ 
“an imperfect trust” in the nature of a 
foundation like a private chapel in .a gen-, 
ileman’s park (in England) ‘to which the: 
public have been permitted to resort, but’ 
which may be closed cr pulled down with- ~ 
This was a. 
Single Bench ruling of the Punjab Chief: 
Court. The view taken in that ruling 

(D 9P R1917; 35 Ind. Cas. 620; ATR 1916 Lah. 
98; 151 P W R 1916; 17 P L R 1917. 

(2) 146 P R 1919; A I R 1920 Lah. 271; 54 Ind. Cas. 
955; 87 P L R 18:0; 2 Lah. L J13. > : y 
(3) A -IR 1933 Lah. 1011; 147 Ind. Cas. 1149; 15 
Lah. 117; 35 P L R 286; 6 R L 485. ? 

G@elPRI9. |. i 


-p 


1937 


does not ‘appear to have ‘been accepted in 

Gohl v. Surjan (2); which wasa Division 
Bench ruling of that Court relating to the 
same Bunga. In Gahl v; Surjan (2). the 
description of a ‘Bunga’ asgiven.in Mehr 


Singh v. Sochet Singh (1). (quoted above): 


was referred ` to andit was held that ‘the 
unga was a religious and charitable en- 


dowment and the right of management. 


of such an institution could not be alie- 
nated.’ 


The contention of the pr oprietois. of Sohl 


that only residents of that village were 


allowed to occupy the Bunga does not 
appear to be correct. 


ference, but there is evidence on the record 
to show that residents of other villages 
pe i resided therein (see e.g. O. W. 

1, 3,4). The agreement Ex. P-6 of 


1876 referred to above does not mention’ 


that only people. from Sohl were to be 
allowed to put up in the Bunga. 
isno such mention even in Ex. P-4 which 
was. an agreement executed by Ajaib 
Singh, the present Bungai, in the year 
1928 after the commencement of the present 
litigation. If the people of the village 
Sobi alone had aright to put up in this 
Bunga, one would have. expected to find 
a mention of this important fact in these 
agreements executed by the Bimgais: 
In view of the above facts, I would hold 
that’ the Bunga in dispute is ‘an institu- 
fion partly religious and partly charitable 
of the kind described in’ Mehr Singh v. 
Séchet Singh (1) and that the proprietors 
óf the villagé Sohl are the managers of the 
institution. as trustees and not as sole pro: 
prietors thereof, and I would modify the 
décree of the Tribunal to this extent. Being’ 
a religious and charitablé institution, the 
Bunga would be inalienable. and there is 
no’reason to interféré with the: decree, of 
the Tribunal in this respect. 

‘As regards the second point | requiring’ 
decision in these’ appeals, viz., whether the 
Tribunal was wrongin deciding that the’ 
Shri Harmandir’ Sahib had. no right of 
superintenderice or cofitrol’ over the 
management. of the Bunga, the rulings in’ 
Shiromani Gurdwara’ Patbhandak Commit- 
tee, Amritsar v. ‘Jagat Ram (5) ahd Hazara 
Singh v. Chet Ram (6), appear to me to be 
distinguishable. These rulings related to 
petitions under, s. 10, Sikh Gurdwarag 


* (5) A IR 1935. We 2n; 156 Ind. Cas: 1042; 16 Lah, 
96 8; 38 PT. R 44; 


so A 13 1935 Lah, ald, 160. Tnd, Cas, 533; oR i 
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It may be that ‘the, 
Tesidents of that village. were given pre-, 


There. 
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Act, ‘and -all that was held therein was 
that such: petitions could only be ‘either 
accepted wholly or: partly or dismissed,’ and 
that theré,was no ‘provision in the Act for. 
a declaration: as regards the rights .of the 
objectors being granted by the Tribunal. 
Inthe present instance the ‘declaration to 
the effect that the Shri. Harmandir Sahib 
has no right of control or superintendence 
over the management has been really given: 
with reference tothe petition under s. 5 
and not with reference to any independent’ 
élaim óf the objectors. ‘lhe objectors’ case 
was that the Bunga belonged to the Gur- 
dwara Shri Harmandir Sahib. This claim 
is no.longer pressed. The only claim now 
put forward on behalf of the Local Com- 
mittee is that the Shri Harmandir Sahib 
has a right of superintendence and con- 
trol over the managemeat of the Bunga. 
This isin effect only a restriction on the, 
rights as claimed by the petitioners under. 
s. 5and all that the Tribunal has decided. 
is that no ‘such restriction existe. In my. 
6pinion the Tribunal had jurisdiction to 
decide this question. `- 

On merits there seems to bê no force’ 
in the -claim as to ‘superintendence and. 
control advanced-on behalf of ‘the Gur- 
dwara. Reference was made to the oral 
testimony.-of .Natha Singh (O. W. No: 1), 
Suba Singh (O. W. No. 3) and Karta Singh 
(0. W. No. 4), but this oral testimony is 
unconvincing | and quite inadequate :to 
éstablish the alleged.right. On the. above 
findings, I would dismiss the. appeal of the 
proprietors of Sohl (Civil Appeal No. 691 of 
1932) and accept thatof the Local Committee 
(Givil Appeal No. 626 of 1932) in part and 
declare that the Bunga Schlanwala i is an in- 
stitution partly religious and partly charit- 
able in character and that it is under the 
management of the pr ‘oprietors of.the village 
Sohl as trustees. The Bunga is inalienable. 
The Shri Harmandir Sahib has no right of 
superintendence or control over. We manage- 
ment of the Bunga. . 

: Coldstream, J. —I agree, 

i ee, Order aecorsingly. 


oe 6 
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M: scellangous Judicial Case No.. Sof 1935 
-.* September 14, 1936. 
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ing exemption on ground of treaty between East 
India Company and his ancestors—Act not giving 
such exemplion—Act, whether ultra vires—Repeal of 
exemption by necessary implicatton—Presumption, 
whether arises. 

If there be any earlier legislation or a treaty 
between the Sovereign power and the subject for 
special exemption from future taxation, followed by 
the introduction by the Sovereign power at a later 
date, of legislature which admittedly, but for the 
claim to the earlier exemption, applies to and in- 
cludes the person who was originally exempted, it 
follows that by necessary implication the later 
statute, repeals the earlier statute or other Act under 
which the exemption is claimed. Kutner v. Phillips 
(1), relied on. 

The Sovereign legislative authority has inherent 
power to imipose taxes or alter the position of any 
subject of the State notwithstanding “any previous 
engagement which may have been entered into 
between the Sovereign power and the subject. Con- 
sequently, the legislature does not act ultra vires, if it 
imposes income-tax upon a person though he had beén 
exempted from taxation by virtue of prior agree- 
ment between him and the State. Raja Probhat 
Chandra Barua v. Commissioner of Income-taz, 
Bengal (2), relied on. 

Held, that s,6, Income Tax Act, by imposing the 


tax on all persons in British India without specified- 


exception, by necessary implication, repealed the 
earlier exemption which, as alleged by che assessee, 
was granted by the East India Company to the an- 
cestors of the assessee. 


Misc. J. C. from the Commissioner of the 
Ineome-tax, Bihar and Orissa, dated. 
August 20, 1935. 


Messrs. K.P. Jayaswal, G. C. Das and 
Dharamshila Lal, for the Petitioner.. 

Mr. Manohar Lal, for the Opposite Parly. 

Courtney-Terrell, C. J.—The assessee 
for the year of assessment ~as a nobleman 
of this province. His estate is now included 
in the province of Orissa. He was assessed 
under the Income Tax Act to pay tax on 
an income of Rs. 1,35,619. Out of this 
income the dispute between the assessee 
and the department is concerned with an 
aggregate sum of Rs. 21,171 comprised in 
four items of sir income, that is to say, 
income which is derived from his Rajaship 
over the estate, the four items being: in 
respect of fisheries Rs. 18,249, market 
righis Rs. 592, rights of ferry Rs. 1,881, 
and in respect of income derived from the 
sale of bones and hides Rs. 445. He claims 
to hold his estate by virtue of a Treaty 
Engagement entered into by his ancestor 
jn the year 1803 with the British Govern- 
ment of that day. It was entered into at 
atime when the British were first engaged 
in subjugating Orissa. There is some reason 
to doubt the historical accuracy of the 
claim made by the assessee and a consider- 
able part of the decision of the Commis- 
sioner of Income-tax is oceupied with a 
partial refutation of that claim. To my 
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mind to decide that question of historical 
accuracy is no part of our duly becausé for 
the decision of this case the claim -madé 
by the assessze in respect of the alleged 
treaty rights and privileges acquired by 
him may be assumed, whether the claim 
be sound or not. By the Treaty in question 
the Raja of that day entered into obliga- 
tions with the Government of the day by 
which he assumed certain specified duties 
towards the East India.Company, then the 
Sovereign -power of the -country, and 
amongst other duties he undertook to pay 
to the Government an annual tribute of 
84,810 Kahuns of Corees which was subsé- 
quently translated into Government cur- 
rency at the rate of 20,408 Sicca Rupees 
per annum. On the part of the East India 
Company the engagement, it is.said, was 
that 

“no further demand, however small, shall be made 
on the said Raja or received from him as nazar, 
supplies or otherwise.” i 


The assessment has been made upcn the 
items of income amongst others -which I 
have set forth, under s. 6, Income Tax Act, 
as income from “other sources.” ‘It is con- 
ceded and rightly conceded on his behalf 
that but for the historial claim to exemp- 
tion made on his behalf, the income in 
question, if considered with, relation to the’ 
Income Tax Act alone, is certainly taxable. 
Furthermore, it is conceded and also pro- 


-perly ccnceded that there is nothing in thé 


Income Tax Act which excludes from taxa- 

tion the income in question. The argu- 

ment on behalf of the assessee is confined’ 
solely to this very simple point. It is 

pointed out that in the Income Tax Act 
there is no express reference to Raja or to 

any one of the specific class to which he 

belongs and there is no repeal of the Treaty . 
relating to him which has statutory force: 

It is urged, therefore, that inasmuch as 

there is no specific repeal of the contractual 

or, if I may say so, the statutory relation- 

ship between himself and the Government, 

it follows that either Income Tax Act in its 

general terms cannot, in the absence of 

such repeal, be held to apply to him, or on 
the other hand that the Act in imposing’ 
upon him a taxation which it wás solemnly’ 
agreed should not be imposed upon him is 

ultra vires. 

To deal with these two arguments: it is 
said that aspecific exemption from taxa- 
tion cannot be abrogated by genera] terms 
in a subsequent Act imposing taxation and 
that there must be a specific repeal of the 
exemption. Mr. Jayaswal endeavoured to 
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find authority for this proposition of law 
but was unable. to find anything which 
brought conviction to my mind. If there 
be any earlier legislation ora treaty be- 
tween the Sovereign power and the subject 
for special exemption from future taxation, 
followed by the introduction by the Sove- 
reign power at a later date of legislation 
which admittedly, but for the claim to the 
earlier exemption, applies to and includes 
the person who was originally exempted, 
it follows that by necessary implication the 
later statute repeals the earlier statute or 
other Act under which the exemption is 
claimed. Indeed one of the cases to which 
Mr. Jayaswal on behalf of the assessee 
referred expressly recognized this principle. 
In Kutner v. Phillips (1) at p. 271*, Smith, 
L. J., dealing with a somewhat similar 
argument, although not in a taxation case, 
said : 

“It is admitted on the part of the applicant that 
there has been no express repeal of this section ; 
but it is argued that, by reason of the legislation 
which has since taken place, and especially by 
reason of the provisionsof the County Courts Act, 
1888 (51 and 52 Vict. e. 43), it has been repealed by 
implication. Now a repeal by implication is only 
effected when the provisions of a later enact- 


ment are so inconsistent with or repugnant to the -` 


provisions of anearlier one, that the two cannot 
stand together, in which case the maxim, ‘Leges 
posteriores contraries abrogant’ applies, the quota- 
tion being from Coke's Institutes.” 

In this case if we are to assume in tke 
assessee’s favour that there was an earlier 
exemption from taxation, s. 6, Income Tax 
Act, by imposing the tax on all persons in 
British India without specified exception, 
by necessary implication, repeals the provi- 
sion of the earlier exemption. As to the 
argument which, however, was not very 
seriously pressed, that in view of the earlier 
exemption and contractual relationship be- 
tween the State and the assessee, the 
subsequent legislation imposing taxation 
in so far as it affected him was ultra vires, 
it cannot be contended that the legislation 
by the legislative authority in- India in 
any way exceeded the powers under which 
the right of legislation was granted to the 
Indian Legislature. In support of the sup- 
posed principle, reference was made to the 
casé in Waja Probhat Chandra Barua v. 
Commissioner of Income-tazx, Bengal (2). In 
that case the asseessee was- a zamindar of 
. (1) 1891) 2 Q B 267; 60 LJ Q B 505; 64 L T 628; 39 
W R 526; 56 J P 54. ; $ 

(2) 57 I A 228; 5 I TC 1;125 Ind. Cas. 871: AIR 
1930 P C 209; 34C W N 1017; Ind. Rul. (1930) P © 295; 
32 L W 458; 52 O L J 225; (1930) A L J 1361; 32 Bom. 
LR1511;59 M LJ 814 (P. C.) ` : : 


*Page of (1891) 2 Q. B.—[Hd.} 
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Assam end on his behalf there was ad- 
vanced an argument somewhat similar to 
the argument on behalf of the assessee in 
this case that by reason of the cireum- 
stances of the Permanent Settlement in 
Bengal, the assesses was exempt from taxa- 
tion upon certain non-agricultural income 
derived from his estate. It was claimed 
on his behalf that the Government had at 
the time of the Permanent Settlement 
entered into a binding engagement with 
his predecessor-in-title and with persons 
in like position that no taxation other than 
the fixed revenue should be demanded from 
the holder of his estate. 

It was urged by Mr. Jayaswal that their 
Lordships of the Privy Council, in deciding 
the case did, it is true, come to the conclu- 
sion upon a construction of the Income Tax 
Act that there was no exemption of the 
assessee from the operation of the Act, but 
he said that their Lordships further went 
on to discuss the claim of fact made on his 
behalf that a solemn obligation had heen 
entered into by the Government at the time 
of the Permanent Settlement that further 
taxation should not be levied and from the 
fact of this investigation by their Lordships 
of the Privy Council he suggested that had 
their Lordships found asa matter of fact 
that there had been such a prior obligation 
on behalf of the Government, thit then, 
notwithstanding their Lordships’ construc- 
tion of the Income Tax.Act, they would 
have held that ihe Act, however effective 
on other people, was not effeclive on the 
assessee in that case; but I mn unable, in 
perusing this judgment to tind any indica- 
tion of any such opinion on the part of 
their Lordships. It may bs that they dis- 
cussed this matter with the motive possibly . 
of seeing whether for the benefit of his- 
torical accuracy there had been anything 
in the nature of a breach of faith. I do 
not find, however, that that part of the deci- 
sion had any direct bearing in the opinion 
of their Lordships on the ultimate question 
which they had to decide. The question 
of whether or not this income of the asses: 
see is taxable is, to my mind, to be decid- 
ed on consideration of two points: only. 
Firstly, whether the taxing clauses of the 
Act did or did not affect income of the 
kind in question, and it is not denied in 
this case that they do so affect the income 
in question, and secondly whether or not 
thé specific: income in question comes under 
the'spécitied esemptions which sre set fourth 
in the Act. 

It cannot be contended that the incom. 
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exemptions. 
authority has inherent power to impose 


taxes or alter the position of any subject, 


of the State must be beyond question and 
that notwithstanding any previous engage- 
ment which may have been: entered into 
between the Sovereign power and the sub- 
ject. 
amply manifested in the case, to take one 


example only, of the salary paid to His- 


Majesty's Judges. There was certainly a 
solemn covenant entered into between the 
Government and His Majesty's Judges that 
their salary should be at such and such 
Yate. 
sequent legislative enactment reduced that 
salary notwithstanding the covanant that 
was in fact passed and this enactment was 


perfectly valid. This was so both in Eng-- 


land and in India. No question can, there- 
fore, be entertained of any breach of cove- 


nant, however gross, and in so saying I do. 


not wish to commit myselfin any way to 
the view urged on behalf of the assessee 


that there was in this case any covenant. 
The question that was formulated, 


at all. 
fór our decision was : 


“Whether on the terms of the Kaoolnama, dated 
November 22, 1803, 


the Taxation Act, 1922?" 


I would answer this question in the: 


negative and the assessee having failed, 
must pay ten gold mohurs by way of costs 


in addition to Rs. 100 which he has 
deposited. 

.James, J.—I agree. 

D Question answered. 


- LAHORE HIGH COURT — 
Second Civil Appeal No. 17 of 1936 
March 3, 1936 
AGHA Hatpar, J 
Tiru LADHA MAL-BISHEN DAS— 

PLAINTIFFS—APPELLANTS ` 
VETSUS 
NADAR—Derenpant— RESPONDENT. 

Limitation Act (IX of 1908), s. 5, Sch. I, Art. 152 
—Plea that lower Court was wrong in applying 3. 5 
—Interference in second appeal—Question regarding 
knowledge of party regarding date of decree or 
judgment--Civil Procedure Code (Act V of 1908), 

AX, T. 1—Court, whether bound to communicate 
decision of case to parties. 

The High Court will not entertain a second appeal 
ona plea that ths lower Appellate Court was wrong 
in not applying the provisions of s. .5,. Limitation 
Act, but the High Court would interfere- if- ‘the 
Court rejected- such a plea arbitrarily without ex- 


pate a Judicial discreticn or if its reasoning is 
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dces ‘come under any of those specified © 
-That,the-Sovereign legislative . 


That this principle is clear has been, 


There -is equally no doubt that sub-. 


the petitioner's incomes from” 
his Kanika ‘Raj are exempt from taxation under’ 


> for this view is. to be found 


166 T0, 


-baszd on erroneotis view oflaw. Tulsa Kunwar: BA 


Gajraj Singh (1), Hamid Ali v. Gaya- Din (2) and. 
Bikram Singh v. Narain Singh (3), referred to. * 
Under Art. 152; Limitation Act, thera is io ques- 
tion of knowlsdge of the party regarding date. of. 
the decree or judgment. 
A Court is not bound to communicate the result of. 
a case to the parties. 


-8.C. A. from the decree of the- District- 
Judge, Gujranwala, dated October 8, 1935.: 
‘Mr. Jhanda Singh, for the Appellants. 

: Malik Mohammad Aslam, for -the Res- 

pondent. 

. Judgment.— —This isa plaintiff's ia 
arising out ofa suit for the recovery. of a 
sum of Rs. 1,200, principal and interest,- 
the principal amount being Rs. 700. The’ 
interest was calculated at the rate of 25° 
per cent. per annum. The trial Court gave 
a decree only for Rs. 658-13-0 and reduced - 
the rate of interest to 18 per cent. The 
defendant went up in -appeal to the Dis- 
trict Judge.’ The appeal was undoubtedly’ 
filed much beyond the period of limitation:” 
but, in the opinion of the learned District 
Judge, the appellant had been able to 


‘explain the delay. He accordingly held 


that the appeal was within time. On -the 
merits he allowed the appeal and dismisséd‘ 
the plaintiff's suit. The plaintiff has come 
up to this Court in second appeal. . 

Sardar Jhanda Singh has argued stre- 
ńuously that the appeal in the Court be-' 
low was hopelessly time-barred and ought 
to have been dismissed on that ground. 
Ordinarily, as I understand, the ‘law is, 
that, if the lower Appellate Court has, on- 
an application under s. 5, Limitation Act,. 
held that an appeal was time-barred or. 
was within time, the High Courtin second. 
appeal would not go behind that finding. 
and interfere. This view of law has been: 
prevalent in the Allahabad High Court 
for a number of years and the authority, 
in Tulsa 
Kunwar v. Gajraj Singh (1) and Hamid. 
Ali v. Gaya Din (2). These two caseg 
were subsequently followed by a Division 
Bench in Bikram Singh v. -Narain Singh 
(3). It must, however, be observed that. 
in all these cases the learned Judges, while 
holding that the High Court will not en-' 
tertain a second appeal on a plea that the 
lower Appellate Court was wrong in not 
applying the provisions of s. 5, Limitation, 
Act, observed that the High Gourt would, 
interfere if the Court rejected such a plea, 
arbitrarily without exercising a judicial 
discretion. In the present case oi reason- 

aj 25 A. ii A W N1902 203 

(2) 26 A. 327. 
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ing of the lower Appellate Court is, based 
wholly upon ari erroneous view of law “and, 
therefore, if cannot be said that it exercised’ 
á judicial discretion.” The evidence was, 
fecorded in the case on March 12, 1°35, 
by the trial Court arid the casewas ads, 
journed for -delivery of judgment -on 
March .14, 1935. There is evidence in the: 
proceedings of the case, that the Pleaders; , 
Were present before the Court ori March, 12, 
for we find. that witnesses had been’ 
examined and. cross-examined and argu- 
ments were heard. At the end of these 
proceedings taken on March 12, March 14, 
1935, was fixed for delivery of judgment. 
Now O. XX, r. 1, Civil Procedure Code,’ 
provides that the Court, after the case has 
been heard, shall pronounce judgment...’ 
; on some future day, of which due 
notice shall be given to the parties or their 
Pleaders. In the present case there can- 
not be any manner of doubt, after a peru- 
sal of the proceedings of the trial Court, 
that due notice was given to the Pleaders’ 
of the parties of the day on which the 
judgment was to be pronounced. On. 
March 14,1935, when the judgment was’ 
announced and the plaintiff's suit was de 
creed, the defendant wes not present either 
ifn person or by Pleader. MTN i 
` Article 152, Limitation Act, is perfectly, 
clear. It lays down that under the Code of, 
Civil Procedure an appeal to the Court of 
the District Judge must be filed within” 
30 days computed from the date of’ the. 
decree ororder appealed from. There is no’ 
question here of the knowledge of the party 
who is desirous of filing an appeal. Counsel ` 


for the respondent asks ‘me to transplant . 


the concluding portion of col. 3, Art. 164, | 
Limitation Act to Art. 152. “This I can-’ 
tiot ‘possibly do. The learned Judge’ Has. 
Observed that there was no evidence on the 
file to show that the result of ` the case 
was intimated to the appellant. But. the 
question is whether under the circum- 
stances already narrated, it wasthe duty of 
the trial Cuurt to intimate. the result of. 
the case tô the appellant: So far as Iam> 
aware, there js no Jaw or procedure in sup-” 
port ofthe opinion of the District Judge 
that. the resn]t of the case should be com- 
municated to the patties. In my opinion | 
the Court has decided the question of ’ 
limitation on wholly erroneous grounds ‘and 
its discretion cannot be said to have béen | 
exercised according to well recognized 
judicial principles and correct rules of pro- 
cedure. The affidavit which has been fled ' 
hy the appellant in the ‘Court below. has © 
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ment © which unscrupulous litigants 
frequently file in Courts of Justice cn tke 
advice of their equally unscrupulous friends’ 
and advisers.‘ He had the audacity. to de-. 
pose that he had been informed by some 
one in the Court that the date for the pro- 
mrouncement’ of the judgment shall be com- 
municatéd. to him later on by service post. 
I do not believe a word cf this statement, 
dnd the fact that’ he is not prepared to 
mention the source ot this alleged informa- 
tion goes’to show that itis wholly baseless 
and the deponent was afraid to ‘commit 
himself to any detail. In my opinion the’ 
appeal of the defendant in the Court below 
was barred by limitation and should have 
been dismissed on this ground. I, there- 
fore,-allow the appeal, set aside the judg- 
ment uf the Court. below and restore that 
of the. trial Court. The appellant shall get’ 
his costs of this appeal. 


2D _ Appeal allowed. l 
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PATNA HIGH COURT 
e Criminal Revision No. 442 
: and 
Reference No. 50 of 1936 
September 8, 1936 
i ` Row Lanp, J. 
«RAMADHIK4RI SINGH AND cranrs— 
AccUSED—PETITIONERS 
VvETSUS 
EMPEROR—Oprositg Party ; 
-Bencgal Embankment Act (II: of 1882), ss. 6, 76 (b), 
80, 79—Publication of notification under s. 6, relat- 
ing to provisions of s. 76 (b)-—Presumption under 
s. 114, cls. (e) and (f), Evidence Act (I of 1872), if 
can be relied—Publication under s. 80, nature of— 
Provisions of Embankment Act—Object of—Con- 
riction under s. 76 (b)—Proper order to pass stated. 
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Apart from the difficulty of getting direct proof of ` 


lecal publication of a notification under s. 6, Bengal 
Embankment Act, after an interval of time exceeding - 
25 years, the Orown can be permitted to rely on the 
presumption under s. 114, cis. (e) and (f), Evidence 
Act, namely, that judicial and official acts have 
been iegularly performed and that the common 
course of business has been followed in particular 
cases. 


Act, is directory 
Narayan v. Emperor (1), relied on. 

The system of embankments in North Bihar is very 
complex, and is extremely hazardous to interfere - 
with them in any way withcut the advice of a com- 


petent engineer and full inquiry. The Bengal Em- 


‘The publication under s. £0, Bengal Embankment ' 
and n-t mandatory. Damodar . 


bankment Act is largely campdsed of provisions , 


designed for the maintenares of the status quo and 
to prevent interference therewith except by compe- 
tent persons or under competent advice and sanction. 

The proper order to be passed in the case of persons 
erecting new embankment isone directing them to 


demolish so much of the embankment asis new em. _ 


gerie 


4 
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bankment and to remove so much of the new earth as 
is addition to existing embankment, thus restoring ths 
locality as nearly “as possible to its status quo ante 
and not to convict them unders. 76 (b). Kameshwar 
Singh Bahadur v. Emperor (2), relied on. 

Cr. R.from an order of the Magistrate, 
First Class, Samastipur, dated June 1, 1936, 
and Reference by the Additional Sessions 
Judge, Darbhanga, dated July 28, 1936, res- 
pectively: 

Messrs. Manohar Laland G. P. Singh, for 
the Petitioners. 

Mr. K. K. Banerji, against Reference. 

Order.—The petitioners in Criminal 
Revision No. 442 of 1936 apply against their 
conviction and sentences of Rs. 50 each 
under s. 76 (b), Bengal Embankment Act 
(Bengal Act II, of 1882). Criminal Reference 
No. 50 of 1936 is made by the Additional 
Sessions Judge of Darbhanga recommend- 
ing revision of a consequential order under 
s. 79 of the same Act made by the same 
Magistrate in connection with the above 
conviction. Nowsofar as the convictions 
of ihe petitioners are concerned, the facts 
are concluded by the findings of the trial 
Court against which no appeallay cn the 
facts. The findings were that people of 
village Mahthiled by the petitioners who 
themselves were present at and supervised 
the work, were making an embankment 
west ofthe river Gandak with a view to 
preventing that river from overflowing into 
the fields of village Mahthi. 

The defence of the petitioners, apart from 
their denial that they took part in this 
work, was that no new embankment was 
being made but an old embankment was 
being repaired. The finding is that there 
had been an old embankment; at some 
places traces of it remained, at others 
there was no trace and the embankment 
which was being made must be considered 
new. A point of law is raised, it being 
contended that the prosecution had not 
proved that s. 76 (b) had been lawfully 
brought into force in the area. I find no 
substance in this. ‘The section isto be 
brought into forceby publishing a notifi- 
cation under s.6inthe Provincial Gazette. 
ae a 6 enacts that the provisions of cl. (b), 
8.7 
publication of such notification. It is not 
disputed that there was a Gazette nolifica- 
tion made in July 1911. Section 6 further 


directs that 

“As soon as possible after the said publication, the 
Collector shall cause a translation of the notifica- 
tion in the vernacular to. be published in the man- 
ner prescribed in s. 80." 

Section 80 gives the manner of local 


publication affixing a copy in Oollectorate, 
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‘in hats, bazars, towns, villages, etc. 


shall take effect one month after the 
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Sub-Divisional and Munsif’s offices, at 
every Police Station and by affixing 2 
an 
by beat of drum at certain public places. 
The Collector has forwarded with his ex- 
planation on this ground the Gazette notifi- 
cation under s. 6 and a letter from the Sec- 
retary to Government with instructions as 
to publication and with an endorsement 
comprising the Collector's orders for 
giving effect to those instructions in the 
several localities. Apart from the diffi- 
culty of getting direct proof of local 
publication after this interval of time ex- 
ceeding 25 years, the Crown can, I think, be 
permitted to rely on the presumption under 
s. 114, cls. (e) and (f), Evidence Act, 
namely, that judicial and official acts have 
been regularly performed and that the 
common course of business has been follow- 
ed in particular cases; and even if publica- 
tion could be neither proved nor presum= 
ed, it has been held in Damodar Nara- 
yan v. Emperor (1), that the publication 
under s. 80 is directory and not mandatory. 
This point failing, Mr. Manohar Lal throws’ 
his clients on the mercy of the. Court and. 
asks for scme reduction of sentence. They 
were liable each of them to pay a fine of 
Es. 500, and I do not consider that the 
fines of Rs. £0 each which heve been im- 
posed are excessive. Criminal Revision’ 
No. 442 is according'y dismissed. 

Turning now to the reference, the learned 
Additional Sessions Judge thinks that the’ 
order is unwarranted by the evidence. As’ 
it stands, it appears to be a direction to 
demolish the entire embankment, whereas. 
on the Magistrate's own findings paris of 
the embankment were already existing be> 
fore the work of adding to it began. The 
learned Sessions Judge suggests that the’ 
order be set aside. But that would clearly 
not bea correct order, as it would allow 
the retention of a bandh which makes 
serious change in the status quo with regard 
to the levels and to the flow of water. As’ 
pojnted out in Kameshwar Singh Bahadur v. 
Emperor (2). : 

“The system of embankment in North Bihar is 
very complex, and it is indeed as the Commissioner 
pointed out ‘extiemely hazardous’ to interfere with 
them in any way without the advice of a competent 
engineer and full inquiry.’ 5 

The Bengal Embankment Act is largely 
composed of provisions designed for the’ 

(1) 13PLT 652; AT R 1933 Pat. 40; (1933) Cr. 
Cas. 56; 142 Ind, Cas. 35; 34 Cr. LJ 275; Ind. Rul. 
(1933) Pat. 108. 

(2) I7P L T 412; A IR 1936 Pat. 413; (1936) Cr. 


Cas. 860; 163 Ind. Cas. 965; 37 Cr. LJ 875; 2 B R 688; 
9R P 74, 
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maintenance ofthe status quo and to pre-— 


vent interference therewith except by com- 


petent persons or under competent ‘advice- 


and sarclion. . Therefore simply to set. 
aside the learned Magistrate's order and 
allow the embankment and additions to em- 
bankment to remain would cause the very. 
evil which the learned Additional Sessions 
Judge seeks to avoid. The proper order 
will be, in my opinion, to modily'that pass- 
ed by the Magistrate under‘s. 79 by 
directing that the petitioners are to demolish 
so muchof the embankment as is new 
embankment and to remove so much of 
the new earth as is addition to existing 
embankment, thus restoring the locality as 
nearly as pcsaible to its status quo ante. 
If such an embankment as the petitioners 
and others wish to erect can be erected 
without damage to neighbouring village; 
their proper course is not to take the law 
into their own hands but to move the Col: 
lector under the Embankment Act to give 
them permission after holding an inquiry 
and giving such directions as may be ne- 
cessary to secure the rights of their neigh; 
bours. The order under 's. 79 is. ‘medined 
accordingly. 
D Order accordingly. 


RANGOON HIGH COURT. 

Criminal Appeals Nos. 1051 and 1052 

~ of 1936 
September 8, 1936 
DUNKLEY AND BRAUND, JJ. 
NGA TIKE MAUNG AND ANOTHER 
— APPELLANTS 
versus 
EMPEROR -Oprposita Party 

Penal Code (Act XLV of 1860), ss. 302-34—Two 
persons charged under £3..302, 34— Common intention 
to commit murder must be held before conviction for 
murder—Held, on facts, offence was culpable homi- 
cide not amounting to murder. 

Where two persons charged under s. 302-34 can 
be held guilty of murder, it must be held that their 
common intention was the common intention to 
commit the crime of murder. 

Where two ordinary Burmans went to the house 
of the deceased with bamboo sticks and not des! 

Heid, that then common intention. was not a 
common intention to commit the offence of wider 
But when these two persons went together, each 
armed with a male bamboo, it must “have been 
within the contemplation of both of them that, the 
result of their assault upon the deceased was likely 
to be his death, and hence it must be presumed that 
they had the common intention of causing such in- 
jury as was likely to cause.the death of the deceas- 
ed, Consequently, the common intention was. to 
commit: the offence ..of, culpable | homicide not amount- 
ing to murder,. 
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Cr. A. from the order of the Sessions 
Judge, Henzada, dated August 6, 1936. 

Mr. J. R: Chowdhury, for the Appellants. 

Mr. Ba Han, for the Crown. 

Dunkley, J.—The two appellants, Nga 
Tike Maung and Nga Sit Tway, have been 
convicted of the offence cf murder and 
sentenced td death for causing the death 
of-one Po Tin. The charge against them 
was that the death of Po Tin was caused 
in furtherance of the commen intention of 
both the appellants, and s. 34, Indian Penal 
Code, was prayed'in aid in order to make 
the offence murder in regard to each of the 
appellants. The occurrence which resulted 
in the death of Po Tin kappened on 
March 2cf this year. Po Tin had appa- 
rently been a monk and had lived. in a 
monastery close tohis own house. About 
a year before the occurrence ho left the 
priesthood and returned- to live with his 
parents, and the monastery was left emply. 

On the afterncon of March 2, some stcnes 
were thrown at the empty monastery, and 
Po Tin, who no doubt looked upon this 
building as his property, resentcd tlis. 
and abused the stone-thrower. He then 
discovered, Low we are not told, that the ap- 
pellant Tike Maung wastke person who 
threw the stones. His abuse thereupon ce: s- 
ed. Po Tin subsequently went out to have 
a‘bath. When he returned to his house the 
two appellants appeared in front of the 
house, both of them armed -with blunt- 
weapons. The weapon carried by Tike. 
Maung was subsequently recovered from 


- him; it was a male bamboo, length 38 inches 


and -breadth 4 inches,and weight 52 tolas. 


. The weapon of appellant No. 2 Sit Tway 


‘was not before the Court, but there is evi- 
dence to show that he also was armed 
with a male bamboo. Sit Tway first called 
to the deceased to come down irom his. 
house. On the deceased declining to com: 
ply Tike Maung also called to him, and then | 
the deceased came down. Thereupon Tike 
Maung seized him by the hands and Sit Tway 
struck him with his weapon. Strange to 
say, at the trial not a single witness was. 
asked om what part of the deceased’s-body - 
this blow fell, but the evidence shows that 
the deceased at once dropped to the ground. 
Then- both the appellants assaulted the.de-- 
ceased -with their respective weapons. The 
deceased's mother cried out for help, and 
villagers: arnived on the scene. Appellant 
No. 9 ran away. Appellant No. 1 still res- 
mained there, dragging the deceased's body 
by the hand and brandishing. his bamboo. . 
Swalai. ee: “pushed -the ee aside 


ied ome ~ 


SW s 


and . took his weapon away from him. Tue 
deceased was then carried into his house. 
Tike Maung actually followed him to, his 
-house :. he took off a coat belonging to the 
deceased which he had-borrowed from the 
deceased some days previously, and hand; 
ed it to the deceased’s mother, and then 
told the deceased’s mother that the de- 
ceased would not die. However, he did. 
He was removed to the {hospital at Ingabu 
and died there on the afternoon of March 3. 


‘The medical evidence shows that he had - 


received four injuries; two of them were slick 
marks on the back of no great importance, 
and two of them were extremely severe in- 
-juries on the head, one on the left side of 
tthe head towards the front and one on 
the back of the right side of the head. 
‘These injuries resulted in very severe frac- 
tures of the skull and laceration of the 
-brain and were necessarily fatal. The 
defence of the appellants in rebuttal of 
the prosecution case was as regards ap- 
„pellant No. 1 that he took no partin the 
assault which was committed solely by ap- 
pellant No: 2. He says that he went to the 
-deceased’s house to return the coat 
‘which he had borrowed from the deceased, 
-and that while he was talking to the de- 
ceased outside the latter's house, appellant 
‘No. 2 arrived and struck the, deceased 
four or five times. To support’ this defence 
„he has been able to call only a single wit- 
ness whose evidence does not sufice. to 
rebut the: very strong prosecution case, 
particularly in view of the fact that. ap+ 
pellant No. 1 has- not attempted to explain 
his possession of the weapon which was 
taken from him by Swalai Chettiar. Appel- 
land No. 2 denied that he had anything 
to do withthe assault at all, and he called 
;evidence in an endeavour to establish an 
alibi, but the evidence is of the usual vague 
description, and certainly does not suffice 
to show that he did not take Bare in the 
-assault upon the deceased. 


‘ On the evidence we have no doubt that 
the assault upon the deceased was com- 
mitted by the two appellants, and, in fact, 
‘it has not been strongly contended before 
-us on behalf of the appellants that they 
“were not responsible forit. Itis clear that 
they went to the deceased's house with the 
‘common intention of committing an assault 
‘upon him, for the fact that they went there 
‘carrying these formidable blunt weapons 
‘and that they called the deceased out of his 
‘house and then struck him, shows that they 
“must-have had a common intention to com- 
pit this assault. But before they can be 
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keld to be guilty of the offence of ‘murder, 
it must, in view of the decision in Ngt E 
v. Emperor (1), which is binding upon us, 
be held that their common intention 
was the common intention to com: 
mit the crime of murder, that is, it must 
be held that the two appellants went to the 
deceased’s house and committed the assault 
upon him with the intention common to both 
of them to cause his death or to’ ‘cause such 
injury as was sufficient in the ordinary. 
course of nature to cause death. We do not 
think that so grave a common intention ag 
this can be imputed to. them. They are 
ordinary Burmans and it is only right that 
we should take into consideration ` what a 
Burman would be likely to do in these cir- 
cumstances If these two men had gone to 
the deceased's house with the intention of 
causing his death or of causing inju1y which 
must probably result in his death, then it 
is in accordance with common experience 
ihat they would have gone armed not with 
blunt weapons, but with das, wh'c 1 figata 
so frequently in cases cf mirder in “this 
country ; and from the fact that they went 
there with Weapons unusual to persons of 
their class—fairly heavy bamboo stick—it 
must be held that their common intention 
was not acommon intention to commit the 
offence of murder. But when these two per- 
sons went together, each armed with a male . 
bamboo, one sof which we know was quite 
a formidable weapon,. it. must. have been 
within the contemplation of both of them 
that the result-of .their assault upon the de- 
ceased was likely to be his deathy and upon 
that wiew of the. case it must he presumed 
that they had the common intention of caus- 
ing such injury as was likely to cause the 
death of the deceased. Consequently, the 
common intention was the common inten- 
tion to commit the offence of culpable homi; 
cide not amounting to murder and this is 
the offence which, in our opinion, both the 
appellants committed. 

Consequently, the conviction and sen 
tences of the appellants for the offence of 
murder are set aside, and instead thereof 
both the appellants ave convicted of the 
offence of culpable homicide not peer 
to murder, punishable under cl. 1, s. 304, 
Indian Fenal Code, and sentenced ‘io rigo- 
rous imprisonment for a term of seven. years 
each. The sentences of death are net cons 
firmed. 

Praund J.—I agree. 

. Conviction altered. 

d; € R 603; 130- Ind. Cas.-355: AT R 1931 Rang. 
i sar Or, Cas 17; 32, Or. L J 495; Ind, Rul. (1931) 
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=", Appeal from pps Decree No. 1362 
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wa December 7, 1936 
ý FAZL ALI AND AGARWALA, JJ. | 
ee Maharajadhiraj KAMESHWAR SINGH 
>: BAHADUR—Derexpant— 
T APPELLANT 
- versus 
.. BANSIDHAR MARWARI—Pratstire— 
RESPONDENT 
_; Civil Procedure Code (Act V of 1908), O. KAT, rr. 91, 
92—Purchaser at sale in execution—Suit forrealisa- 
tion of purchase money prid—Maintainability— 
Suit for damages for loss suffered by fraud of ezecu- 
jtion . creditor—Right to compensation—Rule 92, 
„applicability. . | $ 
A purchaser at a sale held in execution of a deeree 
tis not entitled. to bring a regular suit for realisa- 
*tion of the purchase, money paid, by him on the 
ground that the judgment-debtor has no saleable 
interest in the property and where he has purchas- 
ed a property-in which the judgment-debtor has 


Snot a saleable interest, the proper procedure for him . 


*to.adopt in order to recover the purchase money 
is to apply under O. XX}, r. 91, Civil Procedure 
, Code, to set aside the sale and then if the sale is set 
“aside, he may apply under r. 93 for an order fir 
“réfund of the purchase money. If he does not apply 
-under r. 91 or his application is rejected, the sale 
must be confirmed and cl. (3) of r 92 bars a suit 
“to set aside the sale. Nagendra Nath Ghose v. Sambhu 
-Nath Pandey (1), relied on. pete i 
+A suit for damages for fraud, and not to set aside 
“the sale or to recover the purchase money on the 
;ground that the sale is not binding upon the 
plaintiff is maintainable. Where an auction-purchaser 
at a Court -sale has suffered loss through. the fraud 
Jof the execution creditor or the breach of any duty 
iwhich the execution creditor `owesi:to .the auction- 
-purchaser he js entitled to receive compensation for 
. the Toss which he hasthereby sustained Rishikesh 
:Laha-v. Manik Molla (2), Balvant Roghunath v. Bala 
(3), Dayal Das v. Shanker (4), Mehr Chand v. Milkhi 
- Ram (5), and Bahadur Singh v. Ramphal (6), relied 


"Order XXI, r. 92, in so faras it bars a suit to seb 
‘aside a sale must be strictly construed and can nave 
‘application only to those cases where the ‘matters 
which are sought to be agitated by means of the 
,suit could be agitated under O. XXI, rr. 89to 91. . 
| S.A. from a decision of the Subordinate 
Judge of Darbhanga, dated August 23, 
1933, confirming that of the Munsif of 
-Darbhanga, dated May 12, 1932. © ; 


Messrs. Murari Pandit and K. P, 
-Upadhya, for the Appellant. - 

Mr. Pande Nawal Kishore Sahay, for tke 
‘Respondant. R 


` Fazl Ali, J.—This is an appeal from an 
appellate decree affirming the decree passed 
by the Munsif of Darbhanga in favour of 
the plaintiff. It appears that on April 6, 
‘1995, the defendant's father obtained a 
.deeree for rent in respect: of a - holding 
situated within his zamindari against one 
Dwarka Chaudhury and certain other persons 


“KAMESIWAR siwon v. BANSIDHAR Makwari (PAT) 


“403 


‘and. the holding being put up for sale in 


execaticn of the decree, was purchased by 
-the plaintiff.for a sum of Rs. 1,100 on March 
20, 1928. The plaintiff deposited in due 


-time the. entire purchase money and a 


portion of it was withdrawn by the defend- 


-ant and the balance by Dwarka Chaudhury 
„and otters. 
- when the plaintiff instituted the suit, neither 
„Dwarka. Chaudhury nor any of the other 
- defendants’ in the. rent. suit was in posses- 
sion of the holding. It is. now established 


As a matter of fact at the time 


beyond doubt that though the holding 


„had been previously mortgaged by the 
‚recorded tenant named Ramdhani Kant, 


the mortgage had been redeemed long 
-before the institution of the rent suit by 
the latter and he was in possession thereof 


-since 1919. Accordingly when the plaintiff 


„proceeded to take possession of the holding 
through Court, Ramdhani Kant made an 
application- under O. XXI, r. 100 of the 
Oode.of Civil Procedure, complaining that 
he had been: wrongfully dispossessed by 
the plaintiff. This application succeeded 
and the possession of the property was 
restored to him on August 5, 1929. The 
plaintiff then instituted the present suit 
‘for recovery of Rs. -1,397 as. damages. His 
‘case-in the plaint was that the defendant's 
servants who acted for him had committed 
‘a deliberate fraud on him and he was 
entitled fo be compensated. The case of 
the plaintiff has been accepted by both 
the Courts below and the. facts which have 
been found by these Courts may be sume 
marised as follows:. (1) That Sri Kant 
having redeemed the mortgage from Dwarka 
‘Chaudhury was in possession of the holding 
in respect of which -the rent suit has been 
brought by the defendants since 1919; (2) 
that though this’ fact was known to the 
servants of the defendants, they brought 
the suit not against Sri Kant but against 
Dwarka Chaudhury; (3) that the defend- 
ants’ seryanis had in bringing the suit 
acted in collusion’ with Dwarka Chaudhury 
and others and had thus defrauded the 
plaintiff. The Courts below have also in 
their judgment strongly commented upon 
‘the conduct of the defendant's amlas in 
not producing the zamindari papers to 
substantiate the defence that at the, time 
‘when ‘the rent suit was instituted the name 
of Dwarka Chaudhury was still recorded 
‘in the landlords’ papers. They held, 
therefore, that the. plaintiff was entitled to 
recover the entire purchase money together 
with the interest claimed by him by way 
of damages. j a 


904 


learned Advocate appearing on behalf of 
the defendant-appellant in ihis second 
appeal is that in view of the provisions 
to be foundin O. XXT, rr. 91 to 93 the 
plaintiff's suit is not maintainable and in 
support of his contention he relies strongly 
upon the decision of this Court in Nagendra 
Nath Ghose v. Sambhu Nath Pandey (1). 
In that case it was held that a purchaser 
at asale held in execution of a decree is 
not entitled to bring a-regular suit for 
realisation’of the purchase money paid 
by him on the ground that the judgment- 
debtor has no saleable interest in the pro- 
perty and that where he has purchased a 
property in which the judgment-debtor has 
not a saleable interest, the proper pro- 
cedure for him to adopt in order to recover 
the purchase money is to apply under 
O. XXI, r. 91, Civil Procedure Code, to set 
aside the sale and then if the sale is set 
aside he may apply under r. 93 for an 
order for refund of the purchase money. 
If he does not apply under r. 9) or his 
application jis rejected, the sale must 
be confirmed and cl. (3) of r. 92 bars a suit 
to set aside the sale. 


It appears that this is the view which 
prévails in all ihe High Courts except the 
High Court of Lahore and. the Chief Court 
of Oudh and as at present advised 1 find no 
justification for holding a. contrary view. 
It is, however, to be remembered that 
the present suit has not been brought 
either to set aside the sale or to recover 
the purchase money on the ground 
that the sale is, not binding upon the 
plaintiff. The plaintiff's action is cne for 
damages for fraud, and as far as-I can see, 
there is nothing in O. XXI, rr. 91 to 93 to 
bar such an action. It appears to me that 
there is now a Consensus of opinion that 
where an auction-purchaser at a Court sale 
has suffered loss through the-fraud of the 
execution creditor or the breach of any 
duty which the execution creditor owes’ to 
the. auction-purchaser, he is entitled to 
receive compensation for the loss which 
he has thereby sustained (see Rishikesh 
Laha v. Manik Molla (2), Balvant Raghu- 
nath v. Bala (3), Dayal Das v. Shanker(4), 


(1) 3 Pat. 947; 88 Ind. Oas. 219; AIR 1925 Pat. 106; 


6P LT 769. 
(2) 53 O 758; 96 Ind. Cas. 64; AIR 1926 Cal. 971; 
430L J 418. | 


(3) 46 B833; 67 Ind. Oas, 360; AI R-1922 Bom. 
205; 24 Bom- L R 308. ; 

- (4) A I R1931 Nag. 116; 134 Ind. Cas. 269; 14 NL 
J 20; Ind, Rul. (1931) Nag. 141; 27 N L R'318, 
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The first point which is raised by the 
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Mehr Chand v. Milkhi Ram (5), and 
Bahadur Singh v. Ramphal (6). That this 
view is correct appears to me to be beyond 
question. Order XXI, r. 92, in so far. as it 
bars a suit to set aside a sale must be 
strictly construed and can have applica- 
tion cnly to those cases where the matters 
which are sought to be agitated by means 
of the suit could be agitated under 
O. KAI, rr. 89 to 91. It is obvious that 
even if the plaintiff: had become aware in 
time that the judgment-debtors in the rent 
suit had no saleable interest in the hold- 
ing in question, he could not recover any _ 

-damages for the fraud practised upon him 
by the decree-holder by instituting a 
proceeding under O. XXI, r. 93; and ifthe 
attempted to raise any question of fraud, 
he would have been met with the answer 
that such a question was beyond the scope 
of the enquiry. Besides, the remedy provid- 
ed under QO. XXI, r. 91, is available to an 
auction-purchaser only if he makes his 
application within thirty days of ithe sale. 
There may be cases, however, (this case 
is cne of that type) in which an auction- 
purchaser becomes aware of the judgment- 

` debtor's want of title in the property. sold 
to aim after the thirty days have expired 
and itis inconceivable that in such cases 
he shculd be left without a remedy. That 
being so, it has been held in some- cases 
that where property to which the judgment- 
debtor has no saleable interest has been 
purchased in execution of a'decree and 
the circumstances- are such that in ac- 
cordance with the equitable rules obtaining 
in that behalf it would be against reason 
and conscience that the person to. whom 
the purchase price has been paid should 
retain the purchase. money as against the 
auction-purchaser, the auction-purchaser 
is entitled to recover such money from the 
decree-holder as money had and received to 
‘his use. It is, however, unnecessary to deal 
with this aspect of the matter’ because 
in my opinion itis clear that in the present 
case an action for damage can be main- 
tained. | g Á 

The next question which arises for con- 
sideration is whether. the defendant should 
be called upon to refund the whole of the 
purchase money although he withdrew only 
a part of it, the balance being withdrawn 
by the defendant in the rent suit. It 


appears that the plaintiff for some reason 
15) 13 Lah, 618; 138 Ind. Oas. 47; Ind. Rul. (1932) 
Lah. 396; A I R.1932 Lah; 401; 33 PLR’ 649. 
(6) 5 Luck 552; 124 Ind. Cas. 84l; 7 ‘0. W N 232; 
A L R.1930 Oadh 148; Ind, Rul.'(1930) Oudh 257 
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-or other did notimplead Dwarka Chaudhury 
‘and otkers as defendants in the present 
Suit, but that fact cannot, in my. opinion, 
defeat this action because the defendant 
„and. Dwarka Chaudhury having on the 
finding of the Courts below acted in collusion 
‘with each other their liability for damages 
“was joint and several. ; 
È “The. last -point which arises`in the case 
is whether a decree can be passed against 
the present defendant when the tortious 
‘act for which damages are claimed appears 
to have been committed during the life- 
-time of -his father who is now dead. This 
point, however, was not raised in any of 
the Courts below or in the grounds of 
appeal and it cannot be allowed to be raised 
‘for the first time in this Court. For aught 
we know, if this point kas been raised in 
any cf the Courts below, it might have 
-been possible for the plaintiff to prove facts 
-which would make even the present defend- 
ant liable. nas, 
I would, in these circumstances, dismiss 
the appeal with costs. , 
Agarwala, J.—I agree. 


N. Appeal dismissed. 





i OUDH CHIEF COURT 

' . ‘Second Civil Appeal No. 221 of 1934 

; 4 December 17, 1936 

: “BRIYABTAYA, A. O. J. AND Nanavurty, J. - 

Lala GOBIND PRASAD AND OTHERS— | 
DE¥ENDANTS—APPELLANTS ' 


versus ` . 
Mirza HASAN SHAH—-PLAINTIF 


—RESPCNDENT 

_ Hxecution—Auction-purchaser subsequently losing 
portion of property under decree passed in. suit by 
-third party—Suit for recovery of. purchase money 
—Maintainability of—Limitation for suit—Limita- 

_ tion Act (IX of, 1908), Sch. I, Arts. 62,97,120. © ` 
An auction-purchaser; who subsequently loses the 
‘property under a decree passed in a suit brought by 
a third party is entitled to bring a suit for recovery 
.of his purchase money as against the decree-holder 
under the general’ principles. of justice, equity and 
good conscience. The fact -that he has been disposses- 
sed only of.a portion of the property does: not affect 
the right. Bahadur Singh v. Ram Phal (1), . followed. 


Such a suit is governed by. the three years’ rule - 


of limitation either under Art. 97 or Art. 68, Limitation 
Act, and-not by Art. 120. Hanuman Kamat v. Hanuman 
*Mendar. (2), Jot Singh. v.. Asnad Ali Khan - (3), 
_Shambhu Dat y, Ram Bakhsh (4), followed. - Nilkant 
V. Imam Sahib (5), Sidheshwar Prasad Narain Singh 
v. Goshain Mayanand (6), and Makar Ali v. Sarjfud- 
„din (7), dissented from, Euan wey 
__ 8:0. A, against an cider of the, District 
Judge, Sitapur, dated May 29, 1935. 
Mr. Ali Hasan, for the Appellants. - 
Messrs. Haider Husain and H.H. Zaidi, 
forthe Respondent. se 


166—89 & 90 


<- GOBIND pkåsab WHASAN sliri (OUDH) 


4 {“ 


e 
s 


-705 

Judgment. —This is a Second Ciri 
Appeal by the defendants against the 
appellate decree of the learned District 
Judge of Sitapur modifying the decree of 
the learned Civil Judge ofthat place. 

The plaintiff on September 20, 1913, 
-purchased.a 5 annas 4 pies share in village 
Qutubnagar at an auction sale held in 
execution of the defendants’ decree against 
one Aulad Ali. Kazmi Begam, a sister of 
Aulad Ali, brought a suit claiming a one- 
seventh share in the aforeasid 5 annas 4 
‘pies share and the suit was decreed in her 
-favour on July 5, 1915. Two other sisters 
‘of Aulad Ali, namely, Sughra Begam and 
Amir Jahan Begam instituted similar suits 
and a decree was passed in their favour 
also for a one-seventh share each on 
February 23, 1924. These decrees were 
-affirmed by this Court on appeal on 
August 19, 1926. The pleintiff was dis- 
possessed of one-seventh of the property 
by Sughra Begam on May 17, 1927. Amir 
Jahan and Kazmi Begam having died the 
heirs of Amir Jahan Begam recovered 
possession of her one-seventh .share on 
November 17, 1927, and the heirs of Kazmi 
Begam of the one-seventh share decreed in 
her favour on February 14, 1930. The 
plaintiff brought the present suit against 
the defendants to recover the value of 
three-sevenths of the 5 annas 4 pies share 
of which he had been dispossessed: by the 
Sisters of Aulad Ali or their legal representa- 
tives. The defendants, resisted the claim 
-inter alia on the ground that the suit was 
‘not maintainable unless the sale at which 
the plaintiff . had purchased the property 
was set-aside and that in any case the suit 
“was, barred by limitation. The trial Judge 
-held that the plaintiff's claim was governed 
‘either by Art. 62 or by Art. 97 of the 
Limitation Act and was, therefore, barred 
(by time. On appeal the learned District 
.Judge disagreed with the trial Court and 
held thet Art. 120 of the Limitation 
Act applied tothe case. He was, however, 
of opinion that the plaintiff was not entitled 
-to sue for. the. value, of ihe. one:seventh 
share..of -Kazmi . Begam . as-. the decree 
obtained- by: her had become ‘incapable of 
~execttion in 1930 when the heirs.of Kazmi 
. Begam: eye. said to have dispossessed tha 
: plaintiff: -He ‘accordingly . decreed. the 
plaintifs ‘suit tothe extent of-thə value 
of the two-sevenths share of Sughra Begam 
and Amir Jahan. Begam with proportionate 
costs.~ - - KAÉ 3 i 
-> The learned Counsel-for the--defendants 
appellants has inthe first.. place argued 
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that the plaintiff could not maintain a 
regular suit for the return of the purchase 
money. Tke-.matiter seems to us to be 
concluded by the Full Bench decision of 
this Court in Bahahur Singh v. Ram Phal, 
‘70. W. N. 232 (1). Jt was held in this 
case that an auction-purchaser, who sub- 
sequently loses the property under 
a decree passed in a suit brought 
by a third party is entitled to bring a 
suit for recovery of his purchase money 
‘as against the decree-holder under thé 
general principles of justice, equity and 
good conscience, This decision is binding 
upon -us and must be followed. It was, 
however, suggested that the case is dis- 
tinguishable inasmuch as the auction- 
purchaser in the Full Bench case had lost 
the entire property purchased by him 
whereas in this case he has been dis- 
possessed only of a portion of the property. 
We are of opinion that the distinction 
‘pointed out can make no difference in the 
application of the principle which found 
favour with the majority of the Full Bench. 
-We accordingly overrule the contention. 
Next it has been argued that the suit 
-is governed either by Art. 62or Art. 97 of 
‘the Limitation Act and not by Art. 120. 
Article 120 is the residvary Article which 
can apply only when the Court is satisfied 
‘that the case does not fall under any of 
‘the other Articles, The distinction between 


“Arts. 62. and 97 seems to be that Art. t2 


‘applies to- cases in which there is a failure 
‘of consideration from the-very beginning 
-or in other words where the transaction 
‘is void ab initio and the defendant is 
deemed to have received the money for 
the plaintiff's use. On the other hand 
-Art. 97 applies to cases where the con- 
sideration falis afterwards by reason of some 


‘subsequent event as in the case of voidable 
‘transactions. The following Observations 
-of their Lordships of the Judicial Com- 
- mittee in Hanuman Kamat v. Hanuman 
: Mandar, 18 I. A. p. 158 (2), might be usefully 


quoted on this point: 
“Their Lordships are cf opinion that the 
case must fall either within Art. 62 or Art. 97. If 


: there never was any consideration, then the ‘price 


paid by the appellant was money had end received 


-to his account by Dowlut Mandar. But their Lord- 


ship are inclined to think that the’sale was not 


; necegsarily void, but was only voidable if objections 
were taken to it by theother members of the joint ` 


famiy. If so, the consideration did not fail at 
once but only ircm the time when the appellant 
endeavoured to obtain pcssession of the property 

(1) 7.0 WN 232; 124 Ind. Cas. 641; AI R 1930 
eB 148; Ind, Rul. (1930) Oudh 257; 5 Luck. 552 


. ŒB). : 
- (2) 18 TA 158; 19 0 123 (PO), 


The defendants 
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and being opposed, found himself unable to obtain 
possession. There was then, at all events a failure 
af consideration, and he would have had a right 
to sue at-that time, to recover back his purchase- 
money upon a failure of consideration; and, therefore, 
the case appears to be within the enactment of 
Art. 97.” i 

Ths same view was taken by the late 
Court of Judicial Commissioner of Oudh in 
Jot Singh v.-Asnad Ali Khan, 14 O.C. 74 (3), 
wherein’ it was held that a suit for 
recovery of the price paid at an execution 
sale for property to which the judgment- 
debtor has no title is governed by either 
Art. 62 or Art. 97 of Sch. I of the Limitation 


‘Act. In Shambbu Dat v. Ram Bakhsh, 1935 


O. W. N. 549 (4), the facts were that the 
plaintiff paid money to the defendants for 
the purpose of redeeming a mortgage. 
accepted the money 
and in consideration thereof executed a 
deed of re-conveyance of the mor. gaged 
property. Subsequently a third person 
obtained a decree for foreclosure on the 
basis of the same mortgage and the plaint- 
iff had to pay the mortgage money to him 
a second time. The plaintiff thereupon 
sued for refund of the money wrongly paid 
to the defendants. It was held by Sir 
Carleton King, C. J. that the suit was 
not governed by Art.-120 but by Art. 97 
of the- Limitation Act. Thus it will be 
seen that the current of décisions in this 
province has been in favour of applying 
thë three years’ rule of limitation - either 
under Art. 97 or Art. 62 to suchcases. The 
view seems to usto receive strong support 
from the pronouncement of their Lordships 
which we have, quoted above. oe 


. -The learned Counsel for the respondent 


on the other hand relied on Nilkanta v. 
Imam Sahib, I. L. R. 16 Mad. 361 (5), Sidhesh- 


‘war Prasad Narain Singh v. Goshain 
` Meyanand, I. L. R. 35 AIL 419 (6), Makar 


Ali v. Sarffuddin, I. L. R. 50 Cal. 115 (7), 
in support of his contention that the 
suit is governed by Art. 120 of the Limita- 


_tion Act: We have examined these authori- 


ties. With due deference to the learned 


. Judges who decided these cases we are 


unable to discover in them any reason fr 
a case like this not being covered by 


_ Art. 62.or Art. 97 so as to. attract the 


application of Art. 120. In fact no mention 


-1s made of Art. 97 in any of these cases. 


(8) 14-0 © 74; 10 Ind. Cas, 716. 

(4) (1935) O W N 549: 155 Ind. Cas, 299; 1935 
OL E592; 7 RO 575;A I R 1935 Oudh 378511 Luck 
ilu. 


(5) 16 M 361. A 

(6) 35 A 419; 19 Ind. Cas. 966;11 A L J 606. 

(7) 50 © 115; 70 Ind. Cas. 606; 36 O L J132;27 0 W 
N 183; A I R 1923 Cal, 85, oa 4 i 
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Thus we are of opinion that no sufficient 
ground has been made out for us to make 
a departure from the view which appears 
to have prevailed in this province and 
which is fully borne out by the decisions 
of, their Lordships of the Privy Council in 
Hanuman Kamat v. Hanuman Mandar, 18 
I. A. 158 (2), 

It is admitted that if the case is 
governed by the three years’ rule- of limita- 
tion laid down in Arts. 62 or 97 of the 
Limitation Act the present suit was barred 
by time not only with regard to the shares 
of. Sughra Begam and Amir Jahan Begam 
but also with regard to the share of Kazmi 
Begam. The cross-objection filed on behalf 
of the respondent with regard to the share 
of Kazmi Begam must, therefore, fail on 
this ground. 

We accordingly allow the appeal and 
dismiss the cross-cbjection with the result 
that the plaintiff's suit will stand dismis- 
sed in toto. The plaintiff’ will pay the 
costs of the defendants in all the Courts. 


N. - Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 859 of 1934- 
February 12,.1936 
2 Nasim ALI, J. 
LIGHT cr ASIA INSURANCE Co., Ltp. 
—DEFEND4NT—APPELLANT 


eS Le 1ersus 
KARATOYA DEBI—PLAINTIFR— 


RESPONDENT 

Insurance—Life insurance—Proposal and declara- 
tion form~-Answers regarding family history found 
false—Policy held void. 

Where some of the answers given by the assured 
in his proposal and declaration forming the basis of 
the contract of insurance are untrue, the policy is 
void irrespective of the question of its materiality. 

‘Held, that the answeis about the’ number of 
brothers and sisters in the column ‘total number’ 
did not mean brothers and sistersalive at the time. 
The answeis clearly showed that while giving his 
family history the insured represented to the com- 
pany that he had no brother and that he had only 
two sisters both of whom were alive. He concealed 
the deaths of his brothers and two sisters which 
Were necessary forthe purpose of ascertaining the 


family history and that as the answers to the ques- ’ 


tions which formed- the basis of the contract were 
false the company was not liable under the policy in 
question, 

[English case-law referred to.) 

C. A. against appellate decree of the 
Additional Sub-Judge, Sylhet, dated April 6, 
1934. i 

Messrs. Amarendra Nath Bose and He- 
mendra Kumar Bose, for the Appellant. 
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Mr, Priya Nath Dutta, for the Respon- 
dent. 
dJudgment.—This is an appeal by the 
defendant in a suit for recovery of money 
due on a policy dated December 29, 1928, 
assuring Rs. 1,.00 to be paid by the defen~ 
„dant company tothe representative ‘of one 
Parbati Charan Chakravarty on the expiry 
.of 20 years from the date of the policy or 
on” his prior death. He died on August 11, 
1929, in his house at Mahmudpur, P. 8. 
Habiganj, in the district of Sylhet. Before 
his death he paid. premium in accordance 
with the terms of the policy. The plaintif, 
who is the sole heiress of the insured, in- 
stituted the present suit in the first Court 
of the Munsif at Habiganj on Angust 31, 
1932, against the defendant company for 
recovery of Rs. 1,000. The defence of the 
‘defendant, sofar as it is relevant for the 
purposes of. the present appeal, is that the 
risk under the policy does not attach inas- 
much as some of the answers to the ‘ques- 
tions put by the defendant's medical exa- 
miner which formed the basis of the con- 
> tract were false.- The Courts below have 


_ overruled the defence and have decreed 


the suit. Hence this second appeal by the 
defendant. The only substantial point for 
determination in this appeal is whether the 
policy is void on the grounds stated by the 
defendant in his defence. The relevant 
portion of the policy is in these terms: 
“This policy of insurance granted by the Light 
‘of Asia Insurance Co., Ltd., of Caleutta, hereinafter 
called the company, witnesseth that in consideration 
of the payment already madeto the company of the 
first premium or the first instalment thereof as stated 
in the sub-joined Schedule for the insurance, the 
particulars of which are stated in the said Schedule 
and of the subsequent premiums- or instalments of 
premiums, if any, to be paid as thereby provided, the 
company doth hereby agree that upon proofs satis- 
factory to the Directors of the happening of the event 
or events on which the sum assured is to bec.ma 
payable as mentionedin the said Schedule and of 
title of the person claiming, they will pay the sum 
assured tothe assured’s representative or assignee. . 
Provided always (1): That the proposal for insur- 
ance ‘and declaration and answers to questions men~ 
tioned in the Schedule shall be held to torm the basis 
of this contract a.a esere i se 
The Schedule shows. that. the . answers 
which formed the basis. of the contract were 
given. by the insured on December 5, 1928, 
Jt is, however, not stated in the policy that 
ift the answers be false, the policy would 
be void.and no risk would attach. Neither 
is it stated in the policy that the conditi.ns 
mentioned. therein were war anis la 
Dawsons v. Bonnia (1), Viscount Cave ob- 
(1) (19227 A 0'413; 91 LJP C2i0; 128 LT 1; 38 
T LR 836; (1922) WO & Ing, Rep. 302; (1922) Q 


` 156; 59 So. L R 599, 


ach 
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served as follows: | 

“The basis of a thing is that upon which it 
stands, and on the failure of which it falls; and 
when a document coasisting partly of statements of 
facts and partly of undertakings for ‘thefuture is 
made the basis of a contract‘of insurance, this must 
tI think) mean that the document is to be the very 
foundation of the contract, so that if the statements 
of fact are untrue or the promissory statements are 
not carried out, the risk does not attach. No doubt 
the stipulation is more concise in form than those 
which were contained in the policies which fell to 
be constiued in Anderson v. Fitzgerald (2) and 
Thomson v.Weems (3), in each of which cases the 
policy contained an express provision to the effect 
that if anything stated in the proposal was untrue, 
the policy should be void; but I think that the 
effect is the same as if those words had been found 
in the present policy. Indeed, it is remarkable that 
in Anderson v. Fitzgerald (2), Lord Cranworth re- 
ferred to the above-mentioned provision, as to the 
avoidance of the policy, if any, ifthe statements in 
the proposal should be untrue, as a provision mak- 
ing those statements the basis of the contract ; and 
in Thomson v. Weems (3), Lord Blackburn said, 
"But Ithink when we look at the terms of the con- 
tract, and see that it is expressly said in the policy, 
as well as in the declaration itself, that the declara- 
tion should be the basis of the policy, that it is hard- 
ly possible to avoid the conclusion th-t the truth 
of the particulars is warranted’, Lord Esher in Ham- 


brough v. Mutual Life Insurance Co. of New York (4), 
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used the word ‘basis’ in the same'sense, Upon the whole - 
it appears to me both on principle and authority 
that the meaning and effect of ‘basis’ clause taken 
by itself, isthatany untrue statement in the pro- 
psal, or any breach cf its promissory clauses, shall 
avoid the policy and if that be the contiact of the 
partics, it is fully established by decisions........ 

that the question of materiality has not to be 


‘causidered ” 


Again in Condogianis v. Guardian As- 


‘surance Co. Ltd. (5,, Lord Shaw observed 


as follows:— Í 

“Ifin point offact the answer is untrue, the war- 
ranty still holds, notwithstanding that the untiuth 
might have arisen inadvertently and without any 
kind of fraud. Secondly, the materiality of the 


“untrath is not in issue, the parties having settled 


for themselves by making the fact the basis of the 
contract, and giving a warranty that as between 
them their agreement on that subject precluded all 
enquiry into the issue of materiality.” 

It is, therefore, clear from the authorilies 
which [ have cited above that if scme ans- 
wers are untrue, tha policy is void irres- 
peclive of the question of its materiality. 
The learned Advocate for the appellant con- 
tends that the following answers which were 


-declared by the insured to be true and to 


have been correctly recorded are false. 











Dead. 










Descrip- 


Age 8 | Cause of| tionof | Date of ` Previous 
death death last death. | health, 
illness, Ci 








— 








aranan | ee 


aa No. 4 Family History, 
Living. | ae 
TA a Na aan a ai aka a aaa 
Total No. | Ages. ’ TK, No. 
number alive Bes. health’ dead. 
Brothers 
Nil. 
“Sisters 2 2 80 yrs. an 
f Good 
A - 27 yrs. 





~ Itis an admitled fact that the insured ` 


had one brother who died beiore the de- 
claration. 
tour sisters of whcm two were dead at the 


ume when he made the declaration. ILe. 


Courts below, however, have held that the 


word ‘nil’ under the column ‘Total number - 


of brothers’ and the number ‘2 in the 


column ‘Total number c sisters’ mean. that: 
the insured had no. brother living but had: 
tmo Bislels alive al the time. Ake leaned. 


Judge has 1ecorded the jollowing findings 
an Las connection: . . 
“The column ‘total number'is rather ambiguous, 
12) 1852) 4H L O 484517 Jur, 995; 94 RR 209, 
(3) Qb84y9A C671 | ot 
(4) (1695) 72 L T140. 


lt is also admitted that he had- 









It is very probable that when the insured was asked 
what was the total number of his brothers he replied 
thet it was nil ashe had no brother living at the 
time and in case of sisters also had said that the 
total number of sisters was z for he had then only 
two sisters alive. The columns ‘No,, dead, ages at 
death, and causes of death,’ ete., were left altogether 
blenk which would go to show that no question was 
asked bythe doctor tothe insured to ALL up these 
columns.” 


“The learned Judge says that the answers 
were given by the insured when he was 
asked to give the total number of his bro- 
thers and sisters. The medical examiner 
mbo put the questions was examined by the 
detendant. In his examination-in-chiet he 


(©) A IR 1921 PC 195;.(1921) 2A © 125; 90 L. J 
PO 168; 125 L 1-610; 37 T L R685, - : ; 
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questicns mentioned in the report correctly. 
This statement was not challenged in cross- 
examination by the plaintiff. The questions 
‘therefore were correctly put. As regards 
the answers, the insured declared that they 
‘are correctly recorded. ‘Total number’ 
means the number obtained by ‘adding the 
‘number living and the number dead. There 
is, therefore, no ambiguity in this. The 
word ‘nil’ under the heading ‘total number’ 
of brothers, evidently means that the in- 
sured had no brother living or dead. The 
learned Judge says that the fact that the 
other columns were left blank would- go to 
show that no question, was asked by the 
doctor to fill up these columns, But if 
question about the total number of bro- 
thers is answered by the word ‘nil’, the ques- 
tion for filling up the other columns cannot 
possibly arise. The learned Judge seems 
‘to think that by the’word “nil”, the insured 
-meant that he had no brother living at the 
time, for in the case of sisters the total 
number is recordéd’as 2 as he had: two 
sisters then living. This is really arguing 
ina circle. This argument proceeds on an 
assumption that the reply under the total 
number of sisters was in answer to a ques- 
tion about the number of sisters alive, which 
‘is the very thing to be determined. A 
separate answer about the number -of 
sisters alive shows ihat after the insuréd 
had stated that the total number of sisters 
alive and dead was two, the further ques- 
tion about the number of sisters alive natu- 
rally arose. When the insured stated that 
the number alive was also two, the questions 
-under the other headings namely, number 


dead, ages at death, and causes of death, 


etc., could not possibly arise. 

The other columns were left blank be- 
cause the total number being two and the 
number alive being twe, the question about 
the number '6f sisters dead and thé ques- 
tion of filling up the ‘remaining columns 
did not arise. It is, therefore, clear that 
the answers about the number of brothers 
and sisters in, the column ‘Total number 
did not mean brothers and sisters alive af 
the time. The answers clearly show that 
while giving his family history the insured 
represented to the company that he had no 
brother and that he had -only: two sisters 
both of whom were alive. He concealed 
the deaths of- his brothers and two sistérs 
which were necessary for the purpose of as- 
certaining the family history. In view of 
the declaration of the insured that the ans- 
wers were correctly recorded, the onus was 
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heavily upon the plaintiff. The Courts below 
did not look at the case from a correct 
point of view. Their judgments show.that 
they did not properly place the onus, and 
that they have given a meaning to the aús- 
wers of the ‘insured not justified by their 
plain language but only on surmises and 


‘conjectures. I have, therefore, examined 


the answers and the evidence in this case 


‘in detail and do not find any materials to 


justify the conclusions of the Courts below. 
My conclusion, therefore, is that the ans- 
wers to the questions which formed the 
basis of the contract were false and that- 
the appellant is not liable under the policy 
in question. I, therefore, allow the appeal, 
set aside the judgments and decrees of the 
Courts below and‘dismiss the suit. But 
in view of the facts and circumstances of 
this case I direct the parties to bear their 
own costs throughout the litigation. The 
prayer for leave to appeal is refused. 


- Appeal allowed. 


~~ 


; NAGPUR HIGH COURT. 
-  Oriminal Revision Application No. 42 
of 1936 . j 
March 28, 1936 
GRILLE, J. 
Seth THAKURDAS—APPLIOANT 
A VETSUS 
-NARAYAN AND oTagrs—Non-APPLICANTS 

Criminal Procedure Code (Act V of 1898), ss. 145, 
252—Delivery of possession in execution of warrant 
—Possession is at an end—Trespasser obtaining pos- 
session and sowing crops-—-Title, if established— 
Proceedings under s. 145 and order against father~ . 
Sons, if bound—S. 252, scope of—Duty of. Magistrate 
in summoning witnesses—Refusal te summon—Error, 

When a person knows that possession had been 
delivered in execution of a warrant obtained against 
him, his possession is at an end. Sitaram v. Tilok- 
chand (1), relied on. - NA 

Possession “is not lost because trespassers go with- 
out license and plough the land. [p. 712, col. 2.] A 

If trespassers obtain posséssion for a sufficient - 
length of time to sow crops themselves, they cannot 
be said tohave established a title to remain in 
possession and-are not amenable fo the sanctions of 
the criminal law. [p. 713, col. 1.] 

The sons are bound by the proceedings taken and 
the order passed under s. 145 of the: Criminal Pro- 
cedure Oode, against the father. [p. 713, col 2) ` 

It isa matter enjoined on the Court by s. 252 of 
the Criminal Procedure Code, that the Magistrate 
should ascertain from the complainant or otherwise 
if there are any other persons likely to be acquaint- 
ed with the facts of the, case and to be'able to 
give evidence for the prosecution, and that he shall 
summon such-of them ‘as he thinks necessary. When 
this duty is enjoined on lim, it is clearly a grave 
error on his part to refuse to summon any wit- 
nesses whom the complainant has cited even before 
that stage arises. [p. 713, col. 2; p. 714, col. 1] 

. Or, App. for revision of the order of the 


Court of the District Magistrate, Nimar, 
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dated January 7, 1936, in Criminal Revi-~ 


sion No, 11 of 1935. confirming the order of 
the Court of the.Magistrate,Second Class, 
Burhanpur, dated November 7, 1935, in 
Criminal Case No. 126 of 1935. 
Mr. T. J. Kedar, for the Appellant. 
Miss A. J. Cama, for the Non-Applicants. 
Mr. W. R. Puranik, Standing . Counsel 
for the Crown. : ; 
Order.— This order also governs Crimi- 
nal Revisicn No. 86 of 1936. These ap- 
plications in revision both arise out of the 
same case arising out of a challan put up by 
„the Police under ss. 447, 426 and 147 of the 
“Indian Penal Code, against six persons, 
three of whom, Narayan, Waman and 
Gambhir, are the sons of Ramu, Bajirao is 
the son of Shamu (Ramu’s brother) and 
Ananda and Sampat arethe servants of the 
above four. This case is a sequel to a long 
series of cases jin the Criminal Courts 
going back to the year 1932. In that year 
Seth Thakurdas, a well-known malguzar 
and money-lender in the Khandwa District, 
enforced his mortgage against the two bro- 
thers Remu and Shamu and, in the execution 
preceedings following the decree, obtain- 
ed possession of three fields which had been 
mortgaged to him, Nos. 52, 118 and 152 in 
Mauza. Dapora. There is noquestion but 
that the fields were given into his pos- 
eessicn by a precess-server of tle Civil 
Court. Immediately afterthis his posses- 
sion was d'sturbed by the mortgagor bro- 
thers, and proceedings under s. 145 of tke 
Criminal Procedure Code _were started, 
terminating in the order of the Magistrate 
declaring Seth Thakurdasto be in pos- 
session. This order is dated April 10, 1933. 
During the latter half of the year Thakur- 
das's possession was disturbed on no less 
than three occasions, and proceedings were 
‘inifiated against Ramu and Shamu. and 
- three others, who were bound over under 
8.107 of the Criminal- Procedure Code. 
This order was set aside by the Additional 
Sessions Judge on May 31, 1934, on the 
ground that the order had been based on 
facts and information which were already 
the subject of cases brought against the 
applicents under the Penal Code. The case 
referred to ended in a discharge, dated 
January 8, 1934, in the Court of Mr. H. 
Abmad. Magistrate, Second Class, Burhan- 
pur, The next person to disturb the pos- 
session of Seth Thakurdas was one Shanker 
who was prosecuted in Criminal Case No. 
15-7 of 1934 in ihe Court of Mr. Masih, 
Magistrate, Second Class, Burhanpur. (All 
vases referred to from this stage were tried 
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` and was upheld in appeal by 
Magistrate on January 3, 1935, (the 
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by this Magistrate, and all the - appellate 
decisions are by tbe present District 
Magistrate). Shanker is a son of Shamu, 
one.of the original mortgagors, but is not 
concerned jin the case now under considera- 
tion. He was fined Rs. 100 under s. 447 of 
the Indian Penal Code, and the Magistrate 
remarked:— ; : 
“The accused and his father have been a constant 


source of trouble to the authorities. It will be clear 
from the record ofthe case that Seth Thakurdas 


‘hasto inform Shahpur Police and take a constable 


with him everytime he gvesto sow the field or to 
harvest the crop, and every time the accused through 
some men gethim disturbed and create a situation 
in which breach ofthe peace may occur. The ac- 
cused’s party are bent upon defying the law and want 
to have their own way," f 

The judgment is dated December 7, 1934 
the District 
judg- 
ment appears tohave been wrongly dated 
January 3, 1934). “Before this, Ramu and 
Shamu had been convicted under s. 188 of 
ihe Indian Penal Code for a breach of the 
order directing that Seth Thakurdas’s pos- 
session should not be disturbed. Of this 
offence they were acquitted in appeal by 
the District Magistrate, who considered that 
the accused should be given the benefit of 
the doubt and considered the evidence that 
tbere had actually been an invasion cf Seth 
Thakurdas’s righ's by them to be unre- 
liable. (The judgment is dated January 
18, 1934; but, as the criminal appeal is num- 
bered 36 of 1931, it would appear that the 
date of tke judgment should be January 18, 
1935. A copy of the judgment against 
which this appeal was preferred is not on 
tke record).. In Criminal Case.No. 14-6 of 
1934, Narain, Shankar, Waman and a fourth 
person Kishan were convicted under s. 447, 
of the Indian Penal Code, and they were all 
fined. Inthe course of the judgment the 
Magistrate remarked:— j | 

“Ihave already remarked inthe other case agains 
Shanker accused that these accused along with their 
fathers have been a constant source of trouble to 
the authorities. They are determined to proceed in 
an unlawful manner and obstruct Thakurdas in 
any way possible. So far Shamu, Ramu and Baba 
had been fighting. But this time they have 
thought of an ingenious way of meeting Seth 
Thakurdas by sending their sons on the platform, 
thinking that the law probably would not be able 
to operate against them asthey were’ not parties 
tothe proceedings, But Ihave already remarked 
that the above decree and order is binding on all 


members ofthe joint family and they have to res- 
pect it.” 


In the appeal against this judgment, 
however, the learned District Magistrate 
(Cri. App. No. 3 of 1935) did not 
confirm the conviction as he did in the 
case of Shanker, but set taside the convic- 
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tion of Narain, Waman, Kishan and 
Shankar on the ground that Seth Thakur- 
das was notin possession of the field in 
question on the material date and that the 
sons as members of a jointfamily had an 
equal share in the ancestral property with 
their father from birth, and that the dec- 
Tee in the civil suit, on the basis of which 
Seth Thakurdas obtained possession, in 
no way affected their title to. the land in 
question. The District Magistrate also held 
that, as the sons were not parties to the 
proceedings under s. 145 of the Criminal 
Procedure Code, they were not bound by 
the Sub-Divisional Magistrate’s order in that 
respect. That terminates the previous 
history of the proceedings. ; 


A fresh invasion of Seth Thakurdas’s 
fields occurred in the year 1935, and the 
prosecution case is that Thakurdas, both 
at the time of ploughing and at the time 
of sowing his fields, did so under Police 
protection—protection which the Police 
afforded as they were bound to do by virtue 
of the order under s.145 of the Criminal 
Procedure Code. Ib is also apparent from 
the previous judgments that even in former 
years, when Seth Thakurdas had to econ- 
duct any agricultural operations in these 
fields, he had to seek the protection of the 
Police. Now, as has been observed, on two 
previous occasions when the Magistrate 
Mr. Masih had convicted the members of 
the mortgagors’ party for trespass, he had 
been upheld in one case and had not been 
upheld inthe other, the most recent, al- 
though the orders had been passed almost 
within a month of each other, and it is not 
surprising to find that, in view of the 
opinion of the District Magistrate express- 
ed in Criminal Appeal No. 3 of 1935, 
-Mr. Masih should have discharged the ac- 
cused, holding that Seth Thakurdas was not 
shown to have been in possession of the 
fields and thatthe evidence adduced, name- 
ly, that oftwo witnesses and of the station 
house officer was insufficient to show that 
he was in possession. He also held, follow- 
ing the opinion of the District Magistrate, 
that the sons were not bound by the civil 
suit as, being members of a joint family, 
they had equal title tothe ancestral prop- 
erty of their father from birth and also 
that they were not bound by the proceed- 
ings under s. 146 of the Criminal Proce- 
dure Code. Then in complete disagreement 
with his previous judgment the Magistrate 
sayvsi— 

“It is, therefore, clear from documentary and oral 
evidence of the prosecution that the accused were 
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and are. in actual posszssion of the fields in disputs 
and that Səth Thakurdas has been trying to assert 
his paper and symbolical possession with the help 
of the Police which had been very. generous in 
helping him against the orders of the District Magis- 
trate. There is absolutely no doubt that Thakurdas 
has obtained possession by virtue of a Nivil Court 
warrant of possession, but there is ample evidence 
on record to show that he has naver been in actual 
possassion of the-fields. If he were in actual pos- 
session, why does he need the help of the Polics 
every time he goes to plough and gow the field ? 
The argument may be advanced that Police goes to 
prevent the breach of pace, but from evidence on 
record ib appears that it actually gossand helps ths 
other party at the time of sowing and ploughing.” 

The Police, naturally startled by this 
complete change of attitude on the part of the 
magistracy, put in an application for revi- 
sion before the District Magistrate against 
the order of discharge in a long, reasoned 
and moderate report, in which a protest 
was also made against the language used 
concerning their attitude. Seth Thakurdas 
had also ina revision application before 
the District Magistrate complained that he 
had not been allowed to summon additional 
witnesses who would, he maintained, have 
been able to prove his case. There is no men- 
tion of thisin the Magistrate’s judgment, but 
the following appears in the order-sheets :— 

“September 18, 1935.....Mr. Wadgaonkar for the 
prosecution files a list of additional witnssses and 
an application to summon a document from Shamu, a 
cartified copy of which is filed. Tho additional 
witnesses will be summoned later on, if necessary. 
In the meantime the prosacution witnesses mention- 
ed in the challan be summoned.” 


Then on November 4, 1935, the order- 


sheet runs :— 

“Mr. Wadghaonkar had filed a list of additional 
witnesses which was reserved for arguments after 
the witnesses in the challan are cited and examined. 
Three witnesses hava been examined and I do not 


think that it is necessary to examine any mora 


witnesses in the case. The list of additional witnesses 
for the prosecution is opposed by the Pleader for 
the accused. For the reasons given above the 
application by the Pleader for the prosecution is 
rejected. The case is adjourned for further pro- 
ceedings. Ths accused will bs examined to-morrow.” 


The District Magistrate, in his order 
declining to interfere in revision, consider- 
ed that it would be unfair to remand the 
ease for the examination of the further 
witnesses, as no steps were taken to cite 
them until a month after the challan had 
been presented. I may here note that the 
eXamination cf no witness was commenced 
until a fortnight after the application for 
the additional witnesses had been made. 
The learned District Magistrate appears 
to have realised that the law as stated 
by him in Criminal Appeal No.3 of 1935, 
in his Court as regards the liability of the 
sons under.the deeras and undar tie ocdar 
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under s. 145 was incorrect, and he proceeds 
to criticise the Magistrate’s knowledge.of 
Givil law which was based on his own 
opinion in the previous appeal, and has 
also stated that so far as s. 145 of the 
Criminal Procedure Code was concerned, 
the sons would be bound by that- order, 
but that the effect of the order under that 
section is dissipated by reason of Seth 
Thakurdas having definitely been put out 
of possession and not having been in con- 
tinuous. possession since the date of that 
order. He explains his previous emphatic 
confirmation of the conviction of Shanker 
“in Crimival Appeal No. 70 of 1934 by the 
fact that Shanker had ill-advisedly taken 
a plea of alibi and, that secondly there 
was nothing to contradict Seth Thakurdas’s 
assertion that he had been.in continuous 
possession. The learned District Magistrate 
states :— 
- “I cannot, however, agree that after the sons have 
been in pogsession of the fields for a long time 
(a period of over 2 months) that it is possible to 
single out a particulur incident. in whick cultivating 
rights in the disputed fields were exercised by the 
sons and then to sttempt to punish them over under 
s. 188, Indian Penal Code, or s. 447, Indian Penal 
‘Code. After a party has obtained possession of a 
particular field (whether rightly or wrongly in the 
first instance) and has continued in possession for 
a sufficiently long period as to prevent a Criminal 
Court from considering his possession to be unlaw- 
ful, any further act in the exercise of this possession 
cannot be said to disturb another party's posses- 
sion. I consider that it is the duty of a person 
who has been supporied under s 145, Criminal Pro- 
cedure Code, to safeguard his own rights of posses- 
sion by vigilance in the first instance and prompt 
.of course to the executive arm, of Government within 
a reasonable time if his own efforts to maintain posses- 
sion fail.” 

Against this order declining to order a 
further inquiry two applications in revision 
have been filed, one by Seth Thakurdas 
and the other by the Local Government. 
The argument in each case was the same, 
and the applications have been heard 
together with this proviso that the Local 
Government alsc asks that certain remarks 
by the trying Magistrate with reference 
to the conduct of the Police should be 
expunged. The gravamen of the applica- 
tions is that ithe Courts below have taken 
an entirely wrong view of the question of 
possession and the effect of possession 
delivered by the Civil Courts and the 
crder under s. 145 of the Criminal Pro- 
cedure Ccde. : 

a There is no doubt that the applications 
must succeed and the order of the District 
Magistrate be set aside. In the first place, 
it is evident from the previous history of 
the case which the learned District Magis- 
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trate has himself: discussed, that on every 
Occasion when his rights-were invaded; 
Seth Thakurdas has protested, and it is, 
therefore, idle to say that it is his duty 
to safeguard his own rights of possession 
by vigilance and to. assume that he has 
neglected to doso. It is unfortunate that 
the proceedings under s. 107 of the Criminal 
Procedure Code, initiated as far back as 
the year 1933, should have been set aside 
by the Additional Sessions Judge. There 
can be no doubt that the proceedings were 
entirely justifiable, and it is indeed admit- 
ted by the learned Counsel for the non- 
applicants, Miss Oama, that the inva- 
sion of possession in the first placé 
by her clients was entirely wrongful. 
She contends, however, that so far as the 
Criminal Courts are concerned, their. pos- 
session has been established by the factum 
of -continuous possession for over a year, 
and that while the title of Seth Thakurdas 
to the property is not disputed he must 
have recourse to the Civil Courts to establish 
it. If this proposition were correct, it 
would mean thatthe party having knowingly 
taken unlawful possession -of the fields, 
are entitled to remain there, despite the 
fact that possession has been given by 
the Civil Courts and established in the 
Criminal Courts by. executive action, until 
the rightful owner hy application to the 
Civil Courts succeeds in ejecting them 
anew. There is no doubt -that there have 
been disputes at sowing and harvesting 
time regularly each year; but, as 
Macnair, J. C. has held in Sitaram v. 
Tilokehand (1), a judgment which does not 
appear to have been brought to the conside- 
ration of the learned District Magistrate, 

“possession is not lost because trespassers go without 
license and plough the land. Again, when the 
non-spplicants sowed the land and ‘the -com- 
plainant hesitated to provoke an affray by 
obstructing them, he did not lose his possession 
-. «lt seems obvious that when a person knows 
that possession has been deilvered in execution of 
2 warrant obtained against him, his possession ig 
at an end. If this were not the case, it would, in 
very meny cases be useless to obtain and execute 
a decree. The object of the formal delivery of 
possessicn is that, after such delivery, the decree- 


holder may have possession interference with which 
is prohibited by the criminal law.” > 


The ruling in Sitaram v. Tilokchand (1) 
has also been emphasised in Emperor v. 
-Amru Cri. Rev. No. 80-B of .1935 (2), 
dispased of on August 2, 1935, by Pollock, 


(D 28N LR 298 141 Ind. Cas. 273; Ind. Rul. 
(1933) Nag. 55; AI R 1933 Nag. 36; 34 Or. L J 145; 
(1933) Or. Cas, 78. 

(2) 162 Ind. Cas. 813; 18 NL J 307; 8 R N 286- 37 

_ Or. L J 720, : 
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A; J. ©. and also by a Bench of this 
Court in Local Government v. Deorao, Cri. 
App. No. 5 of 1936, (disposed of on 
February -17,-1936, by myself sitting with 
Gruer, J.J). The Courts below seem to 
think that, if trespassers obtain posses- 
sion for a sufficient length of time to sow 
crops themselves, they have then’ establish- 
ed a title to-femain in Possession and are 
not amenable to the sanctions of the crimi- 
nal law.. This is a-perverted and sub- 
versive view Of the law relating to posses- 
sion. Such justification as the lower Cotirts 
appear to find in an entry made in 4 
jamabandi, which makes no mention of the 
change of ownership, resultant on the Civil 
Court decree, appears to be entirely uséless. 
The District Magistrate relied on this fact 
in one of the earlier criminal appeals 
‘decided by him, but makes no mention of 
it in the other criminal appeal in which 
the argument would have been equally ap- 
plicable. So far from Criminal Appeal No. 70 
of 1934 having been decided solely on the 
rejection of a false alibi put up by Shanker, 
the, District Magistrate therein stated :— 

~ “The accused lives jointly with his father and 
‘I have not the slightest doubt that he was fully aware 
ofthe Civil Court preceedings by which the fields 
were transferred to Seth Thakurdas and also that 
he was aware of the s. 145, Criminal Procedure 
Qode proceedings whereby Seth Thakurdas’s posses- 
sion was upheld. Had the aczused, at the tims he 
offered the obstruztion, been really acting in the 
bona fide exercise of his supposed rights to the fields, 
he would most certainly have taken that line of 
defence in the lower Court. He would have pro- 
duced the Civil . Court decree pointing out that 
although he had a share in the field, the Civil Court 
had- not made him a party in the suit or adjudicat- 
ed upon his right to the field, The defence now 
taken in appeal is clearly an afterthought and 
throws no light upon the intentions of the accused 
at the time the obstruction was offered.” 


As the District. Superintendent of Police 
. pertinently remarks, instead of accepting 
the evidence of the jamabandi without any 
proof whatever of its correctness, the Dis- 
trict Magistrate. would have been better 
.advised to inquire how. the patwari came 
-to refuse or neglect to make the necessary 
corrections in the village records resultant 
on the Civil Court decree and the execution 
thereof. 

The low is clear. There appears no 
justification whatever for holding that the 
‘possession of Seth Thakurdas had ever 
been . abandoned by him or that he was 
quiescent in respect of his rights. The 
possession which he obtained from the 
Civil Courts, and tha declaration that Le 
was in possession which was afforded him 
by the Sub-Divisional Magistrate under 
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s. 145.o0f the Criminal Proéedure Code’ 
continues. His possession had not been 
lost. The order of the Civil Court is as 
‘binding on the’ sons as it was binding on 
‘their fathers, arid the only manner in which 
they can attack the Civil Court proceed- 
ings is'by bringing a suit that they are 
entitled to recover their share in the prop- 
‘erty onthe ground that the debt con- 
tracted by their father was a debt contract- 
5 The Tahsildar’s 
‘opinion as tothe rights of the sons under 


‘Hindu Law is erroneous. The Tahsildar 


took this opinion from a previous opinion. . 
of the District Magistrate, which the latter’ 

has apparently now recanted. Similarly, 
tke sons are also bound by the procéédings 
‘taken and the order passed unders. 145 
of the Criminal Procedure Code. That 
section enjoins that a copy of the order 
‘shall be published by being affixed at some 
conspicuous place at or near the subject of 


‘dispute, and the District Magistrate him- 


self has declared that it was obvious 
that the sons knew of the orders passed in 
the procéedings to which their parents 
were parties. What the Mugistrate now 
has to determine is whether the persons 
who were placed before him did disturb 


‘the possession of Seth Tnakurdas and, if 


so, what their motives were for so doing, 
and whether the offences alleged have been 


“committed. Jt has been argued before me 


that an order of discharge ‘should not be 
set aside merely because this Court might 


-Teach a conclusion different to that resched 


by the trying Magistrate. As: I have 
shown, the case gces far deeper than that; 


‘and there.has been a disregard not only 


of the fundamental law regarding possession 
but of a published ruling of the Judicial 
Again, the trying 
Magistrate was, in my view, entirely un- 
justified “in refusing to summon thé addi- 
tional witnesses asked for. It is a matter 
enjoined on the Court by s. 252 of the 
Criminal Procedure Code that the Magis- 


‘trate should ascertain from the complainant 


or otherwise if there are any other persons 
likely to be acquainted withthe facts of 
the case and tobe able to give evidence 
for the prosecution, and that he shall sum- 
mon such of them as he thinks necessary. 
When this duty is enjoined on him, ‘it is 
clearly a grave error on his part to refuse 
to summon any witnesses whom the com- 
plainant has cited even before that stage 
arises, and the Disirict Magistrate's deci- 
sion in upholding this action is equally 
incorrect. The-order of discharge is set 
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aside, and, with advertence to the remarks 
made in ths course of this order, the trial 
will proceed. 

I now turn to the question of the com- 
ment made by the trying Megistrate on 
the action of the Police. The portion which 
Government desires to be expunged is the 
sentence: ; 

“It is, therefore, clear from the documentary and 
oral evidence of the prosecution that the accused 
were and are in actual possession of the fields in 
disputs and that Seth Thakurdas had been trying 
to assert his‘paper and symbolical possession with 
the help of the Police which has been very generous 
in helping him against the orders of the District 

* Magistrate.” 


The remark is decidedly improper, al- 
though one feels a certain amount of 
sympathy with the Magistrate who has con- 
sistently been holding that the accused 
party have been definitely obstructionist 
ever since the decree against the mortgagor 
brothers was passed, and suddenly finde 
himself unsupported in his view of the 
conduct of the accused by the District 
Magistrate who had previously supported 
him. In his efforts to conform with the 
view taken by the District Magistrate—a 
view which, as I have noted, the District 
Magistrate himself subsequently abanden- 
ed--the-unfortunate Magistrate and Tahsil- 
dar has tried to show himself more rcyalist 
than the King in attacking the Police for 
their conduct in giving protection to Tnakur- 
das in resisling invasion of his possession, 

` not only cn one occasion, but on previous 
occasions when this conduct had evoked 
the approval of the magistracy. I do not 
desire to comment any further on this 
somewhat unfortunate aspect of the case 
beyond directing that this sentence and 
the further three sentences which are 
ancillary to it be expunged from the record. 

1 cannot leave this case without remark- 
ing on the astonishingly poor quality of 
the alleged true copies of the District Magis- 
trate’s order which have been supplied to 
this Court. In the application for revision 
filed by the Local Government, there is 
what purports io be a true copy of the 
District Magistrate’s order which is the sub- 
ject of revision, which is endorsed “True 
Copy” and signed by the Superintendent 
of the Legal Department. There are no less 
than five gross mutilations of the District 
Magistrate's order, which I have detected 
in comparing it with the original, and the 
mutilations are of such chiracter as to make 
that parlicular part of the order quite 
incomprehensible. In the application filed 
by Seth Thakurdas, the so-called true copy 
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is a copy provided by the Office of: the 
Deputy Commissioner, Khandwa, and it is 
certified as a true copy by the Head Copyist 
af that office. The identical mutilations 
occur there, and it would appear, therer 
fore, that the copy supplied by the Legal 
Department and certified as a true copy is 
not a copy of the original at all, but a 
copy of the alleged true copy furnished 
by the Offics of the Deputy Commissioner, 
Khandwa. It is somewhat surprising to 
note that sucha copy was allowed to be 
issued in the Legal Department when it 
must have been obvious to the person who 
prepared the copy from the copy provided 
by the Deputy Commissioner's Office that 
it was inaccurate and that it should have 
been certified asa true copy of the origi- 
nal when it was not copied from the origi- 
nal itself. One expects to find a certain 
amount of inaccuracy in copies pre- 
pared in a district office, but not such 
gross omissions as have occurred in this 
case. The copy furnished bears the name 
of the copyist and the initials of the com- 
parers, and acertificate that it is a true 
copy. The record on its. return to the Dis- 


‘trict Magistrate should be scrutinized by 


him with a view to taking such action as 
he thinks fit for the gross carelessness in 
tke preparation of this copy, which has also 
brought the procedure of the Legal Depart- 
ment under the comment of this Court. 


N. Ordér accordingly. — 
OUDH CHIEF COURT 


` Civil Revision Application No. 150 of 193 t 


December 8, 1936 
SRIVASTAVA, A. C. J. AND SMITA, J. 
BRIJ MOHAN—DECREL-HOLDER— 
APPLICANT 
versus 
Tas DEPUTY COMMISSIONER, PARTAB- 
CARH, as MANAGER COURT or 
WARDS, DALIPUR ESTATE— 

Oprosite Party ' 

Civil Procedure Code (Att V of 1908), s. 73—Agree- 
ment for rateable distribution—Whether can be en- 
forced between two persons one of whom is not bound 
by it—Held, on interpretation of agreement that 
applicant had rights under s. 73—Pawer-of-attorney 
—Autiorisation to prosecute execution case—Mukh- 
tar, if can relinquish rights of principal. 

An agreement for rateable distribution cannot be 
enforced between two peisons when one of them is. 
not bound. by it. A 

A held a simple money decree against three persons. 
B held a decree for sale based on a mortgage against 
these three persons and two others. C also held a 
decree for sale against the five persons. A attached 
the interests of his three judgment-debtors, The 
agents of A and B made astatemeit that sale prc- 
ceedings be carried out in A's execution and rate- 
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able distribution be made in the other two, ` B ap- 
plied that the property be sold under his decree. 
On the Court holding that the parties were bound 
by the agreement, be made another spplication pray- 
ing that directions be given under s. 73 of the Oode 
of Civil Procedure that the amount due under the 
sale decree of the applicant be realised first of all 
from the sale proceeds of the property: 

Held, that C was not bound by the agreement and 
if it is not binding on one of the mortgagee-decree- 
holders, it would not be enforceable against the 
other also. The proper interpretation of the agree- 
ment was that while the sale was to take place in 
execution of A's decree, B was to have the rights 
allowed to him under s. 73 of the Code of Civil Pro- 
cedure, which deals with rateable distribution 
amongst several decree-holders and the intention be- 
ing that the property was to be sold free from B's 
mortgage, he would be entitled to the same interest 
in the proceeds of the sele as he had in the property 
sold. 

Where a mukhtarnama only authorises a person to 
prosecute the execution case on behalf of his princi- 
pal, he cannot bind the principal by any agreement 
relinquishing rights possessed by the principal. 


G. R. App. against the order of the Sub- 
TUER of Partabgarh, dated October 2, 

Mr. Radha Krishna, for the Applicant. . 

Mr. H. S. Gupta, Government Advocate, 
for the Opposite Party. 

Judgment.—The admitted facis of the 
case are that the Deputy Commissioner 
of Parlabgarh, as Manager, Court of Wards, 
Dalipur Estate, held a simple money de- 
cree against three persons Hanwant Singh, 
Jagannath Singh and Tej Bahadur Singh. 
The applicant, Brij Mchan, held a decree 
for cale based on a mortgage against the 
aforesaid three persons and two others in 
respecs of his judgment-debtors’ interest 
in two villages, Chau Umri and Chandpur. 
A third decree, which was also one for 
sale; was held by Thakurain Ram Kali 
against the same five persons in respect 
of their interest ia Chintamanpur and 
Nauhin. The Deputy Commissioner in 
execution cf his money- decree attached 
the interest of his three judgment-debtors 
in six villages, which included the four 
villages mentioned above. Execution of 
allthe aforesaid three decrees seems to 
have been transferred to the Collector. 
The Sale Offcer on October 3, 1933, made 
a refererice tothe Subordinate Judge of 
Partabgarh asking him what share was 
to be sold first, and in what case. On 
January 16, 1934, tke general agent of 
the Court of Wards and the special agent 
of Brij Mohan applicant made a state- 
ment which may be translated as 
follows : 

“Sale proceedings be carried out in the execution 


case of Deputy Commissioner v. B. Hanwant Singh 
andin the remaining two executions, at the time 
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wie Sale takes place, rateable distribution ba 
“made. 

On February 19, 1934, the applicant mado 
en application under s. 152 of the Code 
‘of Civil Procedure. praying that an order 
be passed thatthe property be sold under 
the applicant's decree and that the order 
that the applicant be given a proportion- 
ate share be cancelled. The learned Sub- 
ordinate Judge of Partabgarh on August 
1, 1934, dismissed the application, holding 
that the parties were bound by the 
agreement made on January 16, 1934. 
‘Thereupon the applicant made another 
application on August 25, 1934, praying 
that directions be given under s. 73 of 
the Code of Civil Procedure than 
‘the amount due under the sale decree 
of the applicant be realised first of 
all from the sale proceeds of the 
property. This application was also dis- 
missed by the learned Subordinate. Judge, 
on October 2, 1934. The present appli- 
cations in revision are directed against 
the two orders of the Court below dated 
August 1, 1934, and October 2, 1934 re- 
ferred to above. 


We are of opinion that these applications 
must succeed. Iltis unfortunate that no 
proceedings were recorded by the learned 
Subordinate Judge himself on January 
16, 1934, and the only record wa have 
of those proceedings and of the alleged 
agreement made between the parties on 
that date is contained in a note written 
in Urdu, presumably by the Reader of 
the Subordinate Judge. The languag? in 
which the agreement arrived at between 
the mukhtar of the Court of Wards and 
the mukhiar of the applicant has been 
recorded in this proceeding is far from 
clear. No separate record was made of 
the statements of the said mukhtars, and 
we are left to gather the terms of the 
agreement by the wording of the Vernacu- 
lar proceeding mentioned above. It is, 
however, clear ihat the third decree-holder, 
Thakurain Ram Kali, was not represented 
before the Court on that date, ‘and she 
cannot be bound by any agreement made 
between the mukhtars of the applicant 
and of the Court of Wards. If we interpret 
the agreement in the same sense in which 
it has been interpreted bv the lower Court 
namely that the two mortgagee decree- 
holders are to share rateably in the sale 
proceeds, then it is obvious that the agree- 
ment is not enforceable against Thakurain 
Ram Kali, who is no party to it. It is 
also directly opposed to her legal right 
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to sellthe property in respect of which 
she had obtained a decree for sale and 
to appropriate the sale proceeds in payment 
of her decree. If in the circumstances 
the agreement cannot be binding on one 
of the mortgaye decree-holders, it can 
hardly be enforceable against the other 
decree-holder. It needs no argument 
to say that an agreement for rateable 
distribution cannot be enforced between 
two persons when one of them is not 
bound by it. 

Tt has also been pointed out by tbe 
Jearned Counsel for the applicant that 
Mata Prasad, his special agent, who is 
said to have made the agreement, had no 
authority to relinquish the rights possess- 
ed by the applicant against the mortgaged 
property. This objection does not appear 
to have been raised in the lower Oourt, 
but the question being one of law re- 
quiring merely an interpretation of the 
terms of tke “mukhtarnama,” we have 
heard the Counsel for the parties on this 
point. We are satisfied that under the 
terms ofthe “mukhtarnama” Mata Prasad 
had no authority 10 bind his principal by 
such agreement. All that the “mukhtar- 
nama” authorised him to do was to 
prosecuie the execution case on behalf of 
his principal. 

.- Another anomalcus situation which arises 
on this agreement, if the interpretation 
of the lower Court is to be accepted, is 
that the property which was to be sold in 
execution of the Deputy Commissioner's 
decree consisted of the judgment-debtors’ 
interest in six villages, whereas the appli- 
cant held a mortgage only in respect of 
two of them, and Thakurain Ram Kaliin 


respect of another two villages, but on the. 


interpretation placed by the lower Court the 
two mortgagee-decree-holders would be 
entitled to a rateable share in the proceeds 
ofall the six villages. 

For the above reasons, we are unable to 
accept the interpetation placed by the 
lower Court on the agreement embodied 
in the proceedings dated January 16, 1934. 
We are of opinion that the better and 
more reasonable interpretation to be placed 
upon it is that while the sale was to 
take place in execution of the Deputy Ccm- 
missioner’s decree, the applicant was to have 
the rights allowed to him under s. 73 of 
the Code of Civil Procedure, which deals 
with rateable distribulion amongst several 
decree-holders. It further appears that 
the intention was that the property was 
to be sold free from the mortgage of the 
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applicant. In such a case under proviso (b) 
to sub-cl. (1) of that section the applicant 
would be entitled to the same interest in 
the proceeds of the sale as he had in the 
property sold. In our opinion this is the 


‘enly sensible interpretation consistent with 


‘law which can be placed on the agreement 
‘in question. 

Before taking leave of the case we should 
note that the learned Government Advocate 
raised an objection that the revision 
application No. 151 of 1934 was not 
maintainable inasmuch as the applicant had 
another remedy, namely, the one provided 
by sub-s. (2) of s. 73 of the Code of Civil 
Procedure. This section provides that 
where all or any of the assests liable to be 
rateably distributed under this section are 
paid to a person not entitled to receive the 
same, any person so entitled may sue such 
person to compel him to refund the 
assets. If the interpretation placed by 
the lower Court were accepted, then in 
that case it could not be said that the 
money realised by the Deputy Commis- 
sioner was a payment made to a person 
not entitled to receive the same, and this 
sub-section would, therefore, have-no ap- 
plication. ae 

We accordingly allow these applications, 
set aside the orders of the lower Court, 
and order that when the sale takes place 
in execution of the Deputy Commissioner’s 
decree the applicant will be entitled to the 
same interest in tke proceeds of the sale 
of the property mcritgaged with him, as he 
had in the proper y sold, in accordance 
with s. 73 (1) proviso (b`, of the Code 
of Civil Procedure. The applicant will get 
his casts from the Court of Wards in both 
the Courte. 

N. Application allowed. — 





LAHORE HIGH COURT . 
Civil Miscellaneous No. 278 of 1935 
January 2?, 1936 
Young, O. J. AND ABDUL Rasstp, J. 
BHEO RAM AND OTHERS—PETITIONERS 
i VETSUS ' 

LUTA RAM AND OTHERS— OPPOSITE PARTIES 

Limitation Act (IK of 1908), s. 12—Appellant 
held entitled to allowance of 12 days as time requi- 
site for obtaining copy of judgment—Civil Proce- 
dure Code (Act V of 1908), 0. XLVII, +r. 1—Held, 
there was suficient cause to allow review. 

Tho appellant applied for copy of judgment and 
decree on the 4th January and went to the copying 
department on the 5th, Eth, 7th and @th but was 
told. that that file had not come. On the 9th a 
note demanding deposit of Rs. 10 for costs was 
written on the application. But this. was not com- 
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municated to the appellant. He again called on the 
l6ith and deposited Rs. 10 and got copy on the same 
day. When the application was made there was no. 
practice of demanding deposit in edvance and the 
appellant was also not asked for deposit: 

Held, that the eppellant was entitled to an allow- 
ance of 12 days, (from 4th to 16th January) as time 
requisite for obtaining a copy: of the judgment ; 

Held, also, that there was sofficient ground for 
allowing review of the judgment dismissing the 
appeal when the Counsel for the appellant had dis- 
covered new andimportant evidence which was not 
within his knowledge and could not be produced 
by him after the exercise of due diligence at the 
tino when judgment dismissing the appeal was deli- 
vered. 


C. Mise. for review of the decision in 
Civil Appeal No. 505 of 1932, dated Febru- 
ary 22, 1935. 

Mr. J. N. Aggarwal, for the Petitioners. 

Messrs. M. C.Mahajan and Bhagwat 
Dayal, for the Opposite Parties. 


Order.—This is an application under 
O. X LVII, 1.1, Civil Procedure Code, for 
a review of our judgment, dated Febru- 
ary 22,1935, whereby we dismissed the 
appeal preferred by the applicants (Civil 
Appeal No. &05 of 1932) against the judg- 
ment of the Senior Sub-Judge, Ferozepore, 
dated December 23, 1931. The appeal was 
dismissed on the ground that it was pre- 
ferred after the lapse of 101 days from the 
passing of the decree, and that as only one 
day was taken in procuring the copy of 
the judgment appealed from, it was barred 
by limitation. 

..The principal point argued by the learn: 
ed Counsel for the applicants, is that a 
period‘of 12 days should be -allowed under 
=, 12, Limitation Act, as period “requisite 
for‘obtaining a copy of the judgment and 
the decree.” The judgment was delivered 
by the Senior Sub Judge on December 23, 
1931. An application was presented to the 
Oopying Department on January 4, 1932, 
for. obtaining an attested copy of the judg- 
ment and the decree on urgent fees. Rupees 2 
were deposited as urgent fees. It appears 
from the affidavit of Sheo. Ram, applicant, 
and the endorsement of the copying agent 
on the application for grant of copies that 
on January.5, 6, 7 and 8 the applicant went 
to the Copying Agent, but was told on 
each occasion that the file of ihe case had 
not yet been received in the Copying De- 
partment. On the 9th the Copying Agent 
wrote the following note on the application 
ae grant of copies: | a : 

. Sir, a ee : sgh ng oes 
“The file’ shows that the costs of the’ copies~ap- 
plied for will exceed Rs. 10,- It is, therefore, sub- 


mitted that the applicant be required to ‘depoeit 


Re, 10 jn advance, 


Bao RAM: Lots RAN (LAH). 


air 

There is nothing toshow that this order 
was ever. communicated to the applicant. 
On the 16:h the applicant again called for 
the copies of the judgment and the decree, 
and deposited Rs. 10 as advance fees. The 
copy was gol ready that day, and the ap- 
plicant was asked to pay another Rs. 3-12 0, 
which he did, and obtained the copy. The 
question for consideration is whether these 
12 days can be allowed to the applicant 
as days requisite for obtaining the copy of 
the judgment. Standing Order No. 5, issued 
by the Financial Commissioner, Punjab, 
regulates the grant of copies so far as the 
judgments of Sub Judges are concerned.: 
Rule 10 of the Standing Order runs in the. 
following terms : 

“(i) Every, application fora copy of the record, 
other than an application made by post, shall be 
accompanied by a deposit in cash of a sum which 
shall not ba less than the cost of preparing and 
esrtifying such copy... . (ii). If the applicaticn is 
not accompanied by the cash deposit it shall be re- 
turned to the person presenting it with an endorses 
ment stating theamount of the deposit required ; 
such endorgement shall be dated and signed by the 
officer 1eturning the ‘application and a note of the. 
date of return shall be made in the register.” 


In view of the rule quoted above, it has 
been held in a number of rulings that the 
date of making the de posit referred to in the 
rule must be regarded as the date of mak- 
ing the application for copies. It was in ac- 
cordance with these rulings that in our 
judgment, dated Febrnary 22, 1935, we held ` 
that only one day was taken in procuring the 
copy of the judgment. The applicauts have 
produced an attested- copy of a statement of 
S. Pritam Singh, Copying Agent, Feroze- 
pore, which shows that priorto June 14, 
1934, the Copying Department at Feroze- 
pore, did not accept any advance copying 
fees till the probable cost of the copy was 
ascertained on an inspection of the file. 
On June 14, 1934, the Deputy Commissioner 
of Ferozepore made an order that advance 
copying fees may be accepted by.the Copy-- 
ing Department, and it was only in pur- 
suance of that order that advance copying 
fees began tobe accepted-by the-Copying - 
Department. It is obvious, therefore, that 
on January 4, 1932, Sheo Ram, applicant, 
was not asked for any advance copying 
fee, and that if he had tendered any such- 
fee, it would not have been accepted. Tt is 
further clear that the Copying. Agent re- 
ported on-January 9, 1932,that‘an advance 
copying fee of Rg. 10 should be demanded- 
from the applicant,.and that this order was 
not communicatéd to, the applicant till Jan-- 
uary 16. In these circumstan:es we are of. 
the opinion, that the applicants are. en’ 
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titled to an allowance of twelve days, that 
is from January 4; till January 16, as time 
requisite for obtaining acopy of the judg- 
ment appealed from. 

It was contended on behalf of the res- 
pondents that as an advance of Rs. 10 was 
asked for from: Sheo Ram on January 9, 
1932, the applicant should not be allowed 
any days subsequent to January 9, as time 
requisite for obtaining a copy of the judg- 
ment. It appears to us, however, that the 
orders of the Financial Commissioner refer- 
red to above were nct being enforced in 
Ferozepore previous to June 14, 1934, other- 
wise . the application would have been re- 
turned tothe applicants either on Janu- 
ary 4, or on January 9, 1932, with an en- 
dorsement stating the amount of the depo- 
sit required. The copy does not bear any 
endorseme::t that it was at any time return- 
ed to the applicants.. 
forthe respondents also contended that in 
view of the observations of their Lordships 
of the Privy Council in Chhaju Ram v. 
Neki (1), to the effect that : 


“Order XLVII, r.1, Civil Procedure Code, 1908, . 


must be read asin itself definitive of the limits 
within which a review cfa decree or order is now 
permitted, and the worde “any other sufficient 2ea- 
son” meana reason sufficient on grounds, at least 
analogous to those specified immediately” previ- 
ously.” 


This application should be dismissed as it 


{ within the provisions of 
O. XLVII, r. 1. In our opinion, this conten- 
tion is without any force. On February 22, 
1935, we dismissed ihe appeal on a preli- 
minary objection being raised by the res- 
pondents. On that day the learned Counsel 


does not come 


for the appellants was taken by surprise, 


and he had no means of knowing that the 


rules of the Financial Commissioner regard- 


ing deposits of copying fee were not being 
enforced in Ferozeporein January 1932. 
When his appeal was dismissed, he began 
making enquiries and discovered new and 
important evidence which was not within his 
knowledge and could not be produced by 
him after the exercise of due diligence at 
the time when our judgment dismissing 
the appeal was delivered. For the reasons 
given above, we accept this application for 
review, set aside our judgment and the 
decree based thereon dated February 22, 


1935, and hold that the applicants’ appeal. 


(Civil Appeal No. 503 of 1932) was preferr- 
ed tothis Court within time. The appeal 


. (1) 3 Lah. 127; A I R 1922 P C 182; 7? Ind. Cas. 566; 49. 


1A 144,30 M L T 295; 26 O WN 697; 4IPLR(PC.. 
1922; 3 PLT 435; 16 LW 37; 17 P W R1922; 43 
M L J 332; 24Bom. LR 12384 U PL R(PO) 
99; 360 Ld 459 (P O) ae f 
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will now be set down for hearing on the ~ 
merits at an early date. We make no order 
as to costs so fat as the application for re-. 
view is concerned. 

D. Application allowed. 


OUDH CHIEF COURT 
Execution of Decree Appeal No. 25 of 1934 - 
December 17, 1936 

Setvastava, A.C. J. AND NAVYAYUTTY, J. 

. ABDUL WAHID AND orazes—Opposits 

Partigs—APPELLANTS 
versus : 
RAHMAT ULLAH AND OTAERS—APPLIOANTS 
— RESPONDENTS 

Limitation—Award in partition proceedings - 
Award filed—Final decree in terms of award—~ 
Order for filing stamp paper—Held, there was no 
limitation. h ; z 

In partition proceedings the arbitrators made 
their award on November 27, 1929. OnJaauary 13, 
1930, an application was made for filing the award 
and on January 30, 1930, an order was made for a 
final decree in terms of the award. It was further ` 
ordered that the decree be prepared when the neces- 
sary stamp was filed. Asnoneof the parties filed 
the stampin spite of notice being issued to them 
the Court dropped the proceedings on August 16, 
1930. Subsequent to this plaintiff No.2 dizd and 
on May 26, 1933, an applicatioa-was made by- his 
legal representatives to have their names sabstitut- 
ed in place ofthe deceased. The application was 
granted on September 9, 1933. While thess prc- - 
ceedings were pending an application’ was also 
made by the legal representatives of plaintiff ' 
No. 2 offering to filethe stamp paper and asking to 
have the final decree engrossed on the stamp paper : 

Held, that the application which was made ‘on 
August 4,1933, was not an application for making 
a final decree, order for which had already been 
passed on January 30, 1930. After the making .of 
that order the proceedings must be deemedto be 
pending until the-decres is engrosssd on a stamp 
paper. The application madeon August 4, 1933, 
in reality meant nothing more than that the stamp 
paper. which the applicant offered to file be accept- 
ed. Such an application was merely a stepin tho 
proceedings for preparation ofthe final decree and 
was not subjectto any rule of limitation. 

Ex.of D. A. against the order of the 
Subordinate Judge, Mohanlalganj, Luck- 
now, dated December 20, 1933. 

Mr. Sri Ram, for the Appellants. 

Mr. M. L. Saksena, for the Respondents. 

Judgment.—tThe facts of the case are 
that a preliminary: decree for partition 
was passed in favour of the plaintiffs- 
appellants. On an application for the 
decree being made final the parties refer- 
red the subject-matter of the final decree 
to arbitration. The arbitrators made their 
award on November 27,1929. On January- 
13, 1930 an application was made for filing 
the award and on January 30, 1930 an 
order was made for a final decreein terms : 
of the award. It was further ordered -> 
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that the decree be prepared when the 
necessary stamp was filed. As none’ of 
the parties filed the stamp 
notice being issued to them the Court 
dropped the proceedings on August 16, 
1930. Subsequent to this plaintiff No. 2 
died and on May 26, 1933, an application 
was made by his legal representatives to 
have their names substituted in place of 
the deceased. The application was grant- 

. ed on September 9, 1933, While these 
proceedings were pending an application 
was also made by the legal representa- 
tives of plaintiff No. 2 offering to file 
the stamp paper and asking to have the 
final decree engrossed on the stamp paper. 
The last mentioned application was op- 
posed by the respondents on the ground 
that it was barred by time. In support of 
this reliance was placed on the decision 
of aBench of this Court in Bisheshwar 
Gir Goshain v. Satish Chandra Chatterji, 
A. I. R. 1929 Oudh 117 (1), in which it was 
held that an application for making abso- 
lute a preliminary decree for partition ig 
governed by Art. 181. The learned Civil 
Judge of Mohanlalganj feeling 
bound to decide the matter in accordance 
with this ruling held that the application 
was barred by Art. 181 of the Indian 
Limitation Act and dismissed it. On 
appeal it has been contended that the 
decision in Bisheshwar Gir Goshain v. 
Satish Chandra Chatterji, A. I.R. 1929 Oudh 
117 (|), should be deemed to have been 
overruled by a subsequent. decision of 
another Bench ofthis Court in Lalta Prasad 
v. Brahmadin and Ram Dayal, 60. W.N. 
804 (2), in which it was held that there was 


no limitaticn applicable to an application - 


made in a partition suit after the passing 
of apreliminary decree by which the 
shares of the parties are defined in order 
that the proceedings may be continued fur 
the purpose of actually effecting a parti- 
tion andthat a final decree for partition 
may be prepared. ‘Reliancehas also been 
placed on Jotindra Mohan Tagore. v. Be- 
joy Chand Mahtap, I. L, R. 32 Cal. 483 
(3) and Ramanathan. Chetty v. Alagappa 
Chetty, . I. L. R..53 Mad. 378 (4) in 
support of the argument that in such 
cases the suit must be considered to be 
pending until the final decree has 
(ly AI R 1929 Oudh 117; 112 Ind. Cas. 205. 


` (2)6 O W NbO4; 121 ind. Cas. 287; AIR 1929 
Oudh 456; Ind. Rul. (1930) Oudh 63; 5 Luck. 2€0. 


3) 32 0 483. 
4) 53 M 378; 131 Ind. Cas. 160; A` I R 1930 Mad. 


ao M_L J 102; 32 L W 329; Ind, Rul, (1931) Mad. 
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been passed and hence an application to 
pass a final decree in such a suit is not 
subject toany limitation. Weare of opinion 
that the question raised by the appellant 
does nut really arise in the case. An 
application for a final decree was made 
when the matter was referred to arbitra» 
tion. No question of limitation arises with 
regard to those proceedings. . The appli- 
cation which- was made on August 4, 
1933, was not an application for making: 
a final decree, order for which, as stated 
before, had already been passed on January 
30, 1930. After the making of that order 
the proceeedings must be deemed to be 
pending until the decree is engrossed on. 
a stamp paper. The application made on 
August 4, 1933, in reality meant nothing 
more than that the stamp paper which 
the applicant offered to file be accepted. 
In our opinion such an application was 
merely a step in the proceedings for, 
preparation of the final decree and was 
not subject to any rule of limitation. We 
accordingly allow the appeal with costs, 
set aside the order of the lower Court and 
direct that the appellants be permitted 
to file the stamp paper and that the final 
decree be engrossed on it when the stamp 
paper is filed. ` 


D. Appeal allowed, 
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There is no direct prohibition in Hindu Law ag 
regards a marriage between a father-in-law and a 
widowed daughter-in-law, at least sofaras Sudras are 
concerned. Jats are classed as Sudras, and for the pur- 
poses of marriage they are governed by the restrictions 
laid down in Hindu Law only to such extent as they 
may have adopted them by usage. There is, there- 
fore, no initial presumption against the validity of 
such a marriage. On the contrary, when a marriage 
has taken place in fact, there is in law, a presump- 
tion in favour of legitimacy. The presumption is 
stronger when it appears that the marriage tock 
place long ago and was accepted as valid by the 
brotherhood. The same presumption has been raised 
even in cases of long cohabitation ¿s man and wife 
amongst Jats. Customs recognizing such marriages 
Were not unknown amongst nuon-Aryan : tribes: in 


t 


70 
ancient times‘and are still known to survive 
amongst certain tribes. Where a party raises the plea 
‘that the. marriage in question was invalid accord- 
ing to custom, the burden lies heavily on him to prove 
their-allegation. 

.Held, on evidence that the party failed to discharge 
the onus and that it was not proved that the marri- 
age in question (between father-in-law and widowed 
daughter-in-law) was not proved to be invalid ac- 
cording tothe custom governing Jats of Garhshankar 
Tahsil, of the Hoshiarpur District. baited 

S. O. A. from the decree of the District 
Judge, Hoshiarpur, dated March 23, 1935. 

Mr. D. N. Aggarwal, for the Appellant. 

Mr. N. C. Pandit, for the Respondents. 

‘ Judgment.—The pedigree table of the 
parties -concerned in this case is as fol- 


lows :— 
PANA SINGH 


| | 
Bahadur Singh Gajja Singh 





Gulab (died Mehr 
without . Chand 
leaving any 
issue ). | | 
| 
Sahib Beant Dalip 
Rai Singh Singh 


District, sued for a declaration ihat a sale 
of 20 kanals T} marlas òf land made by 
his father Dalip.. Singh was without .con- 
sideration and necessity and should not, 
therefore, affect his reversionary righte. The 
defendanis resisted the suit inrer alia on 
the ground thatthe land was not ances- 
tral. This plea was founded on the con- 
tention that Dalip- Singh and his two 
brothers Sahib Rai and Beant Singh were 
born to Mehr Chand by his- marriage with 
‘his widowed daughter-in-law and. the mar- 
riage: being invalid according to custom 
they were Mehr Chand's illegitimate sons. 
The learned Subordinate Judge who tried 
the case had not at first framed any issue 
on the point of custom but when the case 
came up on appeal before ‘the learned 
District Judge he framed’ an. issue as fol- 
WS : - - Sete 

Zee according to custom- as -followed -by 
the parties a marriage ofa daughter-in-law with a 
father-in-law is invalid and the children of such 
union illegitimate ?” - : 

. The case was remanded for enquiry on 
this point. Evidence of both the parties 
was then recorded by the trial Court and 
a-lew witnesses were also examined by it 
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suo moto. After considering this evidence 
the learned District Judge came tothe 
cenculsicn that it was not established that 
a marriage between a father-in-law and a 
widowed daughter-in-law was valid by 
custom among Jats. Accordingly he up- . 
held the defendants’ plea that the land in 
suit was not ancestral, qua the plaintiff, and 
dismissed the suit. From this decision ihe’ 
present appeal has been preferred. The 
sole point agitated in this appeal is that of 
the custom involved in the issue which 
was remanded by the learned District Judge 
so far enquiry as stated above. Iu will, there- 
fore, be sufficient to discuss the evidence so 
far as itrelates tothe question of custom. 
The appellant produced 18 witnesses while 
the respondents produced 14 witnesses. 
Five witnesses were examined by the Court 
suo moto. Outofthe appellant’s witnesses 
four are lambardars, one is a retired jama- 
dar and oneis a Havaldar pensioner. These 
witnesses have deposed that a mariage 
between a father-in-law and a widowed 
daughter-in-law is considered valid by 
custom amongst Jais. Tney have referred 
to two instances namely one of Sahib 
Ditta, a Jat of the village Jainpur who 
married his widowed. daughter-in-law nam- 
ed Musammat Khanon. He had two child- 
ren by this marriage named Bir Bal , and 
Milkhi and they succeeded to his property 
(wide Ex. A-l). Bir Bal has himself ap- 
peared asa witnessand supported this in- 
stance. Another. instance mentioned by 
the witnesses is that of Mangal Singh of 
Lalian who married his daughter-in-law 
and had two sons named Pal Singh and Lal 
Singh. 

It appears that Mangal Singh gifted his 
property in favour of Pal Singh and Lal 
Singh as well as another son named Sahib 
Singh by another wife in equal shares. 
Mutation was effected in accordance with 
this gift (vide Ex. A-2). The witnesses have 
aiso referred to an instance of a marriage 
wherein a Jat had married the widow of his 
nephew. This instance was the case of Sant 
Singh who had married Musammat Prabhi, 
widow of. his nephew. .This instance is 
supported. by the judgment in Civil Appeal 
No. 2167 of 1929 decided by Addison, J., on 
May 22, 1930. The validity of the marriage 
was questioned in this case but the mar- 
riage was ultimately upheld as valid by 
this Court. This judgment follows another 
case of a similar marriage - reported in. 
Maha Ram.v. Basan (1). In that case-the 
question ofthe validity ofthe marriage 

1) 2 Lah, L J 370; ATR 1920 Lah, 46. 7 07 
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was not gone into by th's Court as there 
was no certificate on the question of cus- 
tom, but it appears that the marriage had 
been. held to be valid by the Courts below. 
The appellant's witnesses have also men- 
tioned certain other cases wherein Jats 
had married widows of their uncles and 
so forth. The evidenze of the appellant's 
witnesses also shows that Mehr Chand's 
marriage, which took p'ace long ago, was 
attended by the Baradari and that his sors 
and daughtershave been married into Jat 
families. 
The witnesses for the respondents have, 
on the other hand, deposed that a mar- 
riage between a father-in-law and a 
widowed daughter in-law is considered to 
be immoral and invalid according to cus- 
tom. They have not, however, cited any 
instance in which the validity of such a 
mairiage was questioned and the marriage 
was ultimately he'd to be invalid by the 
Courts. The witnesses have merely depos- 
ed that they donot know of.any such mar- 
riage having taken place and that they 
considered itto be repugnant to morals. 
Out of the respondents’ witnesses there 
are lambardars and one is a jagirdar. Out 
of the witnesses examined by the Commis- 
sioner suo moto two are Pleaders, one is a 
Subedar-Major, another a Subedar and one a 
eaildar, All the witnesses excepting Kartar 
‘Singh zaildar have deposed that they have 
not heard of any marriage between a father- 
in-law and daughter in-law having taken 
place amongst Jats. Sardar Amar Singh, 
Pleader, deposed that he was not able to 
say whether such a marriage would or would 
hot be valid according to custom, and to 
the same effect is the evidence of Kartar 
Singh zaildaralthough he has mentioned 
one instance in which one Bela Singh, a 
Jat of Mauza Soona, had married his ne- 
phew’s (Narain Singh's) widow by chad- 
‘dar andazi. He states that the Baradari 
attended the marriage and that Bela Singh 
“had sons by the marriage. He was, however, 
unable to say whether such a marriage is 
or isnot Valid according to custom. The 
other three witnesses, namely, Sardar Arjan 
Singh, Sardar Dalip Singh and Subedar- 
‘Major Manohar Singh, stated that a mar- 
riage between a father-in-law and a wi- 
dowed daughter-in-law is not recognised as 
valid by custom. . 
It willappear from the above that the 
evidence of the appellant is supported by 
‘two instances exactly in point and two 
- Instances of a marriage with the widow of 
a nephew which may be considered to be 
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“land was self-acquired. 
“in equal shares infavcurof thesons and 
„itis noteworthy . that -no 
- raised to the mutation on beha'f of the son 
- of the other 


Bt 


analogous, The case of the respondeilts on 


the other hand resis entirely on oral evi- 
dence. Itis true that opinions of persons 
belonging to the same tribe on the question 
of custom are relevant ina case of this 
kind but-mere opinions unsupported by 
instances have to be taken with caution. 
The learned Counsel for the respondents 
laid stress onthe fact that six of their 
witnesses belong to Chabbewal and some 
of them belong to the same gut es the ap- 
pellant, butit was not suggested that the 
custom invalidating the marriage was 
peculiar to the village orto the got of the 
appellant. Moreover, the appellant's wit- 
nesses also include some belonging to the 
village Chabbewal and ofthe jhuti got. In 
my opinion the balance of the evidence is 
clearly in favour of the appellant. The 


-appellant’s witnesses include several men 


holding respectable positions, and the 
cross exemination does not show that they 
are interested. I see no reason to disbelieve 
their statements that the marriage of Mehr 
Chand was openly performed and was 


.altended by the brotherhood and that his 


sons and daughter have also been married 
into Jat families. The respondents’ wit- 
nesses, when questioned on the latter point 
have given evasive answers while some 
of them have made statements to the effect 
that Jais donot approve of karewa and 
do not marry outside their tribe which 
appear to be clearly untrue in view of the 


answers to questions in the Customary 


Law of the District (see, e. g, answers to 
questicns Nos..11 and 25). 

The appellant's witnesses. have, moreover, 
cited some instances, two of which (those. of 
Sahib Ditta and Mangal Singh) are sup- 
ported by documentary evidence in the 
shape of mutations. As regards the ins- 
tance of Sohib Dittait was objected that 
it was not shown why the collaterals did 
not gotoCourt. Butit was really for the 
respondents to rebut, the appellant’s evi- 
dence on this point. The appellant's evi- 
dence shows that two of the collaterals 


‘did object at the time of mutation but the 
“objection was overruled. Yet they did not 
- care to take the matter to Court. 


As re- 


gards the other instance, i. e, that of 


“Mangal Singh, it was urged that this was 


a case of gift. But it is nct shown tnat the 
The gift was made 
obiection was 


wife It is true that Mehr 
Ohand himself’ made gifts cf bis property 
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jn favour of the appellant and his brothers. 
His reasons for this course. are not known. 
_It was suggested that he adopted this 
course because he knew that the marriage 
“was invalid ‘by custom. But it is signifi- 
‘cant that noone challenged thcse gifts, 
and the point hasbeen only incidentally 
raised by a third party in this case. As I 
_have already stated, there is evidence to 
show “that” Mehr Chand's marriage was 
‘attended by the bro‘herhood and his 
“children | have been’ married into Jat 
families. This evidence appears to be 
‘reliable and is important. It was further 
“urged that the respondents have not been 
able to prove any instances in which such 
marriages were held to be invalid, be- 
cause such ‘marriages are repugnant’ to 
the community and do not take place. 
ut in view of the oral evidence pro- 
duced by the appellant, which is referred 
_to. above, this contention does not appear 
to’ be tenable. It may. be that such 
„marriages are perhaps not now’ looked 
upon with approval and are theérefore 
‘rare: But that doesnot necessarily mean 
.that they are invalid. Marriage of Jats 
with. chumar and -chuhra women. have 
also ‘been held. to be valid, though such 
“marriages also are’ probably not looked 
“upon with approval, and are rare. ~ ; 
The oral evidence of thé appellant seems 
“to réceive support also from. the Customary 
Law of the Hoshiarpur District. In reply 
. to question No.9, which relates to the prohi- 
_bited degree ‘of relationship for the ` pur- 
‘pose of Marriage, it was stated thatJats 
now .prohibit marriages within the boy's 
‘got and his mother’s got. It was added 
“that aman may not marry the descend- 
“dants of his mother’s or father's sisters, 
' but this prohibition does not extend to 
“their got. The daughter-in-law comes 
-ftom a different got and from the stand- 
Point of “got,” pure and simple, as indi- 
„cated in the above reply, there would be 
no objection to her marriage with her 
father-in-law. The real objection to the 
‘marriage would be founded on affinity. 
„But from the reply to question No. 25, Jats 
“of Garhshankar Taksil at any rate do 
.not appear to attach importance to this 
` objection. Question No. 25 and the answer 
thereto run as follows: 
~" Question No, 25.—Where the marriage ceremon. 
has not been performed, does the cohabitation 
of aman and woman constitute a marriage ?” . 
. “Answer.—Generally the reply is ‘that mere 
cohabitation without the performance of mar- 
riage ceremonies will not constitute a valid mar- 
riage, Hindu Jats of Dasuya and Garhshankar 
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Tahsil, however, admit that the union of a man 
with his deceased brother's widow or the widow 
of any other near relative, whom he had a claim 
to marry by karewa is sufficient to constitute a 
Marriage even though no ceremonies may have 


been performed.” 
It would appear from the above that 


Jats of Garhshankar Tahsil consider that ` 


a man has a claim to marry not only 
his brother's widow, but also widows of 
other near relations, and this he can do 
even without marriage ceremony. “The 
custom is probably arelic of the times 
when women were looked upon as properly, 
and. though this idea is repugnant to 
modern notions, it appears to survive still 
in certain customs amongst Jats, So far 
as mere repugnancy to moderna notions 1s 
concerned, a marriage with a deceased 
brother's widow. ean’ scarcely be con- 
sidered to be less repugnant than a mar- 
riage with son's widow. If the latter 
matriage is considered to be objectionable 
because daughter-in-law stands on the 
‘same footing as a daughter, the marriage 
‘with a brothers widow would equally be 
repugnant as the latter stands ‘on the 
‘same footing as a sister. But there can 
be no doubt whatever that Jats‘ do re- 
cognize karewa with a brother's widow 
‘as valid and the answer quoted above 
indicates that they do not object to 
marriages with widows of other near rela- 
tives also. As regards decided cases, T 
have already referred to one in whicha 
“marriage with the widow cf a nephew 
was held to be valid. This case (Ex. A-5) 
relatesto Rajput Mehtons of the Hoshiar- 
pur District. The instance is not exactly 
in point and it is true that custom can- 
not be extended. by logic or analogy. 
But the instance might be considered to be 
relevant at least so far as it indicates 
that marriages which would be objected 
‘to on grounds of affinity are not yet 
‘considered objectionable amongst certain 
tribes of this District. ' nae 

The learned Counsel for the respondents 
laid much stress on a case, relating to 
Jats from the Ambala District reported as 
Jagnahar Singh v. Sadhu Ram (2), in which 
it was held by a Division Bench of this 
Court that, according to the custom 
‘governing the parties in that case, the 
“marriage of a father-in-law with his 
‘widowed daughter in-law is not valid. The 
instance related to Jats belonging’ to ‘a 
different District and is, therefore, not 
exactly in point. The case was decided 


(2) 15 Lah 688; 149 Ind. Cag, 943; AIR 1934 Lah. 
283; 36 P L R 503; 6 R L 762, meee] 
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on such evidence es was before the learned 
Judges and did not purport, so far as I 
can see, to lay down any custom for 
Jats in the whole Province. It is well 
known that customs relating to the same 
tribe often vary from District to District 
and even in different lcealities of the 
same District. It is only necessary to 
refer to the Customary Laws of the different 
Districts in this Province to verify this 
fact. In the present instance we find that 
Jats from Garhshankar Tahsil are govern- 
ed by customs differing in certain res- 
pects from those of other Jats in the 
Hoshiarpur District (See e.g., answer to 
questions Nos. 11, 25, etc). 

It was remarked in Jagnahar Singh v. 
Sadhu Ram (2), that thera is no direct 
prohibition in Hindu Law as regards a 


marriage belween a father-in-law and a 
widowed daughter in-law, at least so far’ 


Sudras are concerned. lt is not disputed 
that Jats are classed as Sudras, and forthe 
purposes of marriage they are governed 
by the restrictions laid down in Hindu 
Law only to such extent as they may 
have adopted them by usage. (See Mayne's 
Hindu Law 1922, pp. 105-6). 
therefore, no initial presumption against: 
the validity of the marriage in dispute. 
On the contrary, when a marriage has 
taken place infact, there is in law, pre- 
sumption in favour of legitimacy:see Inderan 
Valungypuly v. Ramaswami Pandia (3), at 
p. los*, also Andrahennedige Dinuhamy v. 
Liyanapatabendige (4) and Indar Singh 
v. Thakav Singh (5). The presumption is 
stronger when it appears that the mar- 
riage took place long ago and was acs 
cepted as valid by the brotherhood, as 
seems to have been the case in the pre- 
sent instance. Tle same presumption bas 
been raised even in cases of long co- 
habitation as man and wife amongst Jats: 
See answer to question No. 25 in the Cus- 
tomary Law of the Hoshiarpur District 
referred to above, Hira Singh v. Rami 
(6) and Chet Singh v. Asu (7), ete. Cus- 
toms recognizing such marriages were 
not unknown amongst non-Aryan tribes 
in ancient times and are still known to 
survive amongst certain tribes (See Mayne's 
‘Hindu Law, 1922, at p. 106). It was 
the respondents who raised tke plea that: 
(3) 18M IA 41,3 BL RIJ;12W R41, 
(4) 54 M LJ 328; 101 Ind. Cas, 327; A I R1927 P 
185; 4 O W N 759(P. G,). 
C(5) 2 Lah. 207; €3 Ind. Cas. 387; 3 U P L R (L) €2. 
(6) 74 P R 1893, - 
(7) 54 P R 1900; 217 P L R 1900, 
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the marriage in queslich il the present 
case was invalid according to custom and 
the burden lay heavily on them to prove 
their allegation. In view of ‘the evidence 
discussed above, itseems to me that they 
have failed to discharge that onus: I hold 
accordingly that it has not been proved 
that the marriage in question is invali 
according to the custom governing Jats of 
Garhshankar Tahsil of the Hoshiarpur 
District. I accept the appeal and remand 
the case to the learned District Judgé 
for decision of the appeal before him on. 
merits. Costs to follow final decision. 

D. Appeal accepted. 
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Second Civil Appeal No. 131 0f 1936. f 
May 14, 1936 ety 
h Tek CHAND, J. f 
. JESA RAM AND OTaERS—DEFENDANTS — 
APPELLANTS Ta 
X Versus . 3 5 i 
GHULAMAN AND, ANOÊHER — PLAINTIFFS AND, 
- OTHERS—DEFENDANTS—RESPONDENTS | 
Custom (Punjab)—Shamilat rights—Sale of adna; 
malkiyat lands—Test to see if shamilat is sold or, 
not—Landlord and tenant—Transfer of Property 
Act (IV of 1882), s. 41—Conditions necessary for’ 
application of s.41—‘With consent, express on impli- 
ed," meaning of. Sf ante h 
In order to decide whether the shamilat is sóld or, 
is not sold, in a gale of adna malkuyat land, the 
Court has to look into the surrounding circumstances’ 
and the conduct of the parties and then arrive at. 
a conclusion after consideration of all these matters., 
The fact that the .sale-deed and the mutation: 
which followed make no mention of the appurtenant 
shamilat having been transferred is not conclusiva’ 
on the point especially when in the days of ther 
sale, shamilat which was mostly banjar in that part 
of the Province was not of much value, . A 
The conditions necessary for the application ‘of, 
s. 41, Transfer of Property Act, are: (1) That the 
transferor is the ostensible owner; (2) that-he 18 £o; 
by the consent, express or implied, of the real owner; ’ 
(3) that the transfer is for consideration, and (4) that 
the transferee has acted in good faith taking rea- 
sonable care to ascertain that the transferor has 
had power to transfer, The words “with the con-» 
sent, express or implied.” in s 41, donot govein. 
the word “transfer,” but have reference to the real. 
owner allowing the transferor to hold himself out’. 
as an ostensible owner of the properiy. Fazal- 
Hussain v, Muhammad Kazim (2), referre to, 


S. O. A. from the decree -of the District- 
Judge, Mianwali, dated October 30, 1935. ` 
Messrs. Mehr Chand Mahajan and Nawal. 
Kishore, for the Appellants. 
- Pandit Bishan Narain, for the Respon: 
dents, - f i a 
Judgment.—On September 24, 1889 
Ghulaman, plaintiff, sold certein adná: 


Ee.: 


malkiyat land in Mauza Jandanwala, Tah- 
sil Bhakhar, District Mianwali, to Jesa Ram 
alias Khota Ram, defendant No. 1 for Rs. 30 
_ by an unregistered deed. Mutation of this 
sale was entered by the Patwari on Decem- 
ber 13, 1898, ‘and was sanctioned on October 
17, 1901. In the saledeed it was not 
mentioned whether the sale comprised the 
shamilat appurtenant to 45 kanals and 9 
_ marlas of ihe khewatlacd sold. In the 
,Mutation also, no mention was made of 
the shamilat having been sold, nor was the 
vendee entered as malik qabza. Shortly 
afterwards, Jesa Ram got entered the names 
of his three brothers Lal Chand, Shib 
Dayal and Kalu Ram as co-sharers of the 
land which he had purchased. Defendants 
Nos. 2 to 7 are the descendants of these 
persons. On December 5, 1932, Nirmal 
Das, défendant No. 5,son of Kalu Ram, 


sold a portion of this land, together with” 


the appurtenant shamilat to Chotha Ram, 
father’ of Amir Chand and Jodha Ram, 
defendants Nos. 9 and 13, by a registered 
deed. This deed comprised some other 
land ‘also, and was for Rs. 3,500. 
Proceedings for partition of the shamilat 
land were started at the instance of some. 
af the co-sharers before the revenue 
authorities,in which Ghulaman contended 
‘that he had sold only thé’ khewat’ land in 
1889, and that he was still the owner of 
the appurtenantshamilat, while the defen- 
dants alleged that the: sale included the 


shamilat also which was of no special value. 


“ab the time. As a question of title was 
` involved, the Revenue Officer gave no de- 
‘cision on the point, but referred the parties 
“to Civil Courts. Accordingly, on April 3, 
1934, Ghulaman and one Haq Nawaz, who 
claims to be a transferee from Ghulaman, 
brought a- suit for a declaration that the 
Plaintiffs were the owners of the shamilat 
appurtenant to the adna malkiyat land 
. which had been sold by Ghulaman on 
Septembere24, 1889, to Jesa Ram, defen- 
‘dant No.1. The defendant denied the claim 
‘and pleaded that the gale of 1889 included 
the appurtenant shamilat also. Defendants 
“Nos. 9 and 10 raised a further plea that 
their father, kotha Ram, wasa bona fide 
purchaser for valuable consideration . from 


irmal- Chand, who was-one of- the ostensi-. 


_ ble‘owners ofthe. shamilat land and’: there- 
‘fore in any case, they were protected -in- 
accordance . with the principle of, s. 41, 
Transfér of Property Act. A 
__. The trial Court decreed the suit and gave 
‘the Plaintiffs ‘the’ declaration ‘asked for. 
“*Defendatits Nos, 1104 and6 ‘went. up in 
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` great length, I see no force 


~on the-record, and L can see 


“cond appeal. 
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appeal to the District Judge who affirmed 
the decree of the trial Court. Bafore the 
learned District Judge, the defendants-zp- 
pellants attempted to raise a new point 
that the su:t was barred by O. II, xr- 2; 
but as the plea had not been taken in the 
trial Court, the Jearned District Judge did 
not permit the plaintiffs to argue it. Oa 
second appeal, three points have been 
urged before me by Mr. Mehr Chand 
Mahajan on behalf of the appellants: (1) 
That the decision, of the learned District 
Judge that the sale of 1889 did not include 
the shamilat, is vitiated by thé fact that the - 
learned Judge has not approached the case 
froma correct legal standpoint and has 
misdirected himself as to the quantum of 
onus which lay on the defendants-appellants 
in the circumstances of this case; (2) that 


the learned Judge should have allowed the 


defendants to argue that the suit was barred - 
by O. JI, r. 2; and (3). that, in any case, the 
sons of Chotha Ram are proiected according 
to the principle of law embodied ins. 4), 
Transfer of Property Act. 


. After hearing the learned. Oounsel at 
in the first 
contention. As already stated, the sale- 
deed in favour of defendant No. 1, and 
the mutation which foilowed, make no 
mention of the appurtenant shamilat 


‘having been transferred. This, however, is 


not conclusive on the point, for in those 
days land, especially: shamila*, which was 
mostly banjar inthe Western Districts of 
the Province, was not of much value. In 


. order to decide, therefore, as to whether the 


shamilat was or was not sold, the Courthas 
to look into the surrounding ` circumstances 
and the conduct of the parties and then 
arrive at aconclusion after consideration of 
all these matters. | In this cases the learned 
District Judge has taken ell these circum: - 
stances into consideration: and-has found 
that it could not be. said that the vendor 
had severed all connection with the village 
or that he had taken no further interest in 
such. property as was still owned by him in 
this village. This is-a finding of fact arrived 
at after a consideration of the entire evidence 
no ground 
justifying interference by the Court of se- 
Mr. Mehr Chand relied princi- 
pally upon Rup Chand v. Sardar Khan (1), 
but I see no reason to Hold that the 
learned District Judge had not kept in view 
the -principles laid downin that judgment. 


(1) 14 Lah. 496; AIR 1933 Lah, 428 142 Ind: Cag, 
227; 34 P L R 324; Ind, Rul, (1993) Lah, 188, 
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The first contention, therefore, fails and 
must be disallowed. 

The plea that the snit is ‘barred: by O. I, 
T. ?, is sought to be based. upon a certain 
suit which was instituted by Ghulaman 
plaintiff, against the defendant to recover 
the land soldin 1889.. This suit was ulti- 
mately withdrawn by him on October 15, 
1907. The plaint in that suit isnot on the 
record, nor have copies of the other. pro-. 
ceedings been tendered in evidence in the 
case. For these. reasons; it is not. possi- 
ble to see whether the alleged omission to 
include’ the shamilat in tLe claim, as laid in 
that suit, operates as a bar tothe present 
suit under O. Il, 1, 2. If the plea had 
been raised at the proper time in the Court 
of the first instance, the -.record of the 
previous suitmight have been -sent for, or 


the plaintiffs might have met - the plea by, 


producing the necessary copies. It cannot, 
therefore, besaid that the question is pure- 
ly one of law, which thè learned . District 
Judge could have allowed to be taken for 
the first time in appeal.. I overrule the se- 
cond contention. ; 

The third point deals with the case.of 
the sons of Chotha Ram, who, as already 
stated, were purchasers -for value from 
Nirmal Das under a registered. sale-deed, 
dated December 5, 1932. : This sale com- 
prised a portion of the khewat lund which 
had been purchased by Jesa Ram, defen- 
dant No.1, from Ghulaman, plaintiff, in 
1889, and also the appurtenant.. shamilat. 
In the revenue papers, the shamilat has all 
along been entered as owned by the 
proprietors hasb rasas khewat. In the khe- 
wat, Jesa Ram and his brothers and nep- 
hews, including Nirmal Das, are not des- 


cribed as malik qabza, but are shown as. 


full owners, like the other proprietors in the 
village. The learned District Judge has 
therefore rightly observed that the 
vendee Obotha Ram was under no obligation 
to’ enquire further into their title to the 
shamilat. It is clear that Chctha Ram 
was a bona fide purchaser for value from 
one of the ostensible owners, and he had 
taken such reasonable care to  ascer- 
tain his transferor’s title as was necessary 
under the circumstances... The ‘learned 
Judge has, however, held that the case 
does not fall within the principle underlying 
s. 41, Transfer of Property Act, as the “first. 
condition that the person now claiming an 
interest should have in some way either 
expressly or impliedly. consented to the 


transfer is wanting in the present- case.” 


There is little. doubt that in this state- 
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“which has been instituted by Jesa 
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ment of the law, the learned.Judge ‘has: 
misread the clear provisions of s. 41 of the. 
Act, and misunderstood the principle under- ~ 
lying the rule of estoppel enacted therein. © 
As observed by Mulla in his Transfer of, 
Property Act (Edn. 1), p. 160, the condi- , 
tions necessary for the application of s. 41, 
are: : detest, tea 

ca That the transferor is the ostensible owner, . 
(2) that he ie so by the consent, expregs or im- ‘ 
plied, of the real owner; (3) thet the transfer<is:for:: | 
consideration, and (1) that the transferee has adtedi;, 
in good faith taking reasonable scare tot a 
tain thatthe transferor has had power to transfer”: | 

Obviously tha words “with the consérti ` 
express or implied” in the section do”: not” 
govern the word “transfer,” but have re- ' 
ference to the real owner allowing the 
transferor to hold him:elf out as an osten» 
sible owner of the property, ses Fazal ` 
Hussain v. Mohamad Kazim (2). Mr. | 
Bishan Narain for the plaintiff-respondent 
frankly conceded before me that he was 
unable to sustain the reasoning of the 
learned District Judge on this point. This 
being so, it must be held that all the 
conditions necessary for the applicability of 
the rule laid down in s. 41 exist in this 
cage, and the plaintiffs cannot question 
the right of. Jodha Ram and Amir Chand, 
sons of Chotha Ram, to the shamilat land 
appurtenant to the portion of the khewat 
land sold by Nirmal Das to him. 

At the conclusion of the argument, Mr, 
Bishan Narain urged that the decree. 
of the lower Appellate Court dismissing 
the suit should not be varied in respect of 


“this land as Jodha Ram and Amir Chand 


had not joined in the appeal to this Court 
Ram 
and his brothers and nephews only. It 
appears that Jodha Ram and Amir Chand 
had not appealed to the District Judge 
against the decree of the trial Court, but 
had been impleaded as respondents in that 
Court, as they have. been impleaded in 
this appeal also. The learned District 
Judge, however, had allowed the appellants 
to argue whether the suit qua the shami- 
lat sold to these respondents should be 
dismissed because of the rule embodied in 


s. 41, Transfer of Property Act. 
Presumably, this ws done “as the 
appellants were as much _ interested 


in the..decision of .the point as Jodha Ram 
and Amir Chand. .One of the terms of the 
sale-deed of December 5, 1932, is that if, 
for any. reason, the transferee lost any 


(2) 56 All. 582; 150 Ind. Cas. @1; A I R 1934 All, 193; 
(934) ALJ 5447 6R M 1027; 18 RD 374; LRU A 
465 Rev. i nn ; £m: i ae 
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portion of- the property sold to him, he 
shall be entitled to receive compensation 
therefor from the transferor. Therefore 
Jesa Ram and his brothers and nephews 
are materially affected by the finding on 
this pcint, even though the variation in the 
decree of the lower Court will primarily 
benefit defendants’ Nos.9 and 10. In these 
circumstances, I see no legal bar to my 
deciding this appeal on the third point 

. raised ‘by the appellants’ Counsel. In any 
case, O. XLI, r. 33 gives the Court power 
to pass any decree which ought -to have 
been passed in favour of these respondents 
even though they have not filed an appeal 
or ecross-objection. 

For the foregoing reasons, I accept the 
appeal andin modification of the decree of 
thelearned District Judge pass a decree 
in favour of the plaintifs granting them 
a declaration that they are the owners 
of the shamilat appurtenant to the khewat 
land sold by Ghulaman, plaintiff No. 1 
toJesa Ram, defendant No. 1, Ly deed, 
dated September. 24, 1839, except the 
shamilat appurtenant to that portion of 
the land, which has been sold by Nirmal 
Das to Chotha Ram, father of Jodha Ram 
and Amir Chand, defendants Nos. 9 and 10, 
by the registered sale-deed, dated Decem- 
ber 5, 1932. The suit qua that land is dis- 
missed and defendants Nos. 9 and 10 are 
declared to be the owners thereof. Having 

` Tegard to all the circumstances, I leave ths 


parties to bear their own costs through- 
out. 
“D. Appeal allowed. 
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PATNA HIGH COURT. 
Oriminal Revision Petition No. 470 of 


1936 
September 18, 1936 
l ROWLAND, J. 
i . DEODHARI KOERI AND ot 1zrs— 
è PETITIONERS 


1ersus 
EMPEROR—Opposire PARTI 

Evidence Act (I of 1819), s. 154—Hostile witness 
—Court's discretion in allowing prosecution to 
declare witness hostile and cross-examining him, 
should be unfettered—Value of such witness is same 
as other ordinary witnesses—Penal Code (Act XLV 
of 1860), s. 146~—~Rioting~Persons coming with lathis 
‘in response to accuseds call for help—Whether 
guilty of rioting, ` A 
Section 154, lividence Act, inno way fetters the 
‘discretion of the Court to permit leading questions 
to be put by a party to his own witness, and it is 
not at all desirable that the discretion of the Court 
“in thismatter should be fettered. As regards the 
-evidence . of witnesses who havo -been declared 
hogtile, it is evidence inthe osse in [the same 
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manner -and to the same extent as that of any other 
witnesses whether called by the prosecution ar by 
the defence. Sohrai Sao v. Emperor (1) and Pra- 
phulla Kumar Sarkar v. Emperor (2), relied on. 

Meiely coming to the spot even with lathi’ or 
other weapon in response to a ery by the accused 
that he was being killed, can hardly be considered 
sufficient to make them guilty of rioting. 


| Cr. R. P. from an order of the Sessions. 
Judge, Saran, dated August 8, 1936. 
- Mr. Hareshwar Prasad Sinha, for the 
Petitioner. 

The Assistant Government Advocate, for 
the Crown. ` 

Order.-—There are eight petitioners 
before me. They have been convicted of 
rioting and four of them have been con- 
victed of causing hurt. The origin of the 
occurrence, it appears, was a family dispute 
between petitioner No. 1 Deodhari and 
Tilesar, arelative of his; their houses are 
adjacent to one another and on March 18, 
1936, they came to blows over the use of a 
cattle trough and pegs just outside the 
house of Deodhari. The shouling is said 
to have brought the rest of the petitioners 
to the spot and there was a fight. The 
Petitioners were sentenced each to three 
months' rigorous imprisonment and a fine of 
Rs. 25 which sentences were affirmed on 
app2al. In revision it is contended that 
the cases of individuals have not been pro- 
Ferly considered by the Sessions Judge, 


‘that the counter-complaints by two.of the 


accused persons, which were admitted in 
evidence, were not admissible either against 
the persons who presented them or still 
more zo against the other accused thai oral 


‘evidence should not have been admitted to 


explain away tke compromise which had 
been arrived at a year before and that a 
wrang procedure was followed in allewing 
some of the prosecution witnesses to be 
cross-examined by the Public Prosecutor 
without taking the permission of the Court 
and declaring them hostile. Scme of these 
points are unsubstential or immaterial. I 
find no defect in the charge. As regards 
the compromiss decree, its existence was 
common ground to both parties, and as to 
the terms agreed on, there is no serious 
conflict of evidence. As regards the com- 
plaints of two of the accused, technically ` 
perhaps it was incorrect to consider these 
jn evidence as against the rest of the peti- 
tioners; but the accused led evidence and 
thesubstance of the evidence was the same 


‘as the case sought to be made out in the 
complaints; soit is impossible to say that 


any prejudice was caused. 
- Then..as regards the objection to-the pro- 
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cedure'in the matter of declaring witnesses - 
hostile, it appears from the order sheet 
of April 18, 1936, that in fact the pro- 
secutor did take the permission of the Court 
to declare these witnesses hostile and to 
cross-examine them. It is suggested that. 
there was not sufficient reason for doing so.: 
But s. 154, Evidence Act, inno way fetters 
the discretion of the Court to permit leading : 
questions to be put by-a party to his own 
witness, and I think it is not at all desirable 
that. the discretion. of the Court in this. 
matter should be fettered: Asregards the 
use of evidence of witnesses who have been.. 
so declared hostile, the law is in no doubt- 
ful state. The evidence of such witnesses 
ig evidence in the case in the same manner 
and, to the same extent as that of any other- 
witnesses whether called by the prosecution 
or by the defence. This was established 
in this Court in Sohrai Sao v. Emperor (1) 
and a much more. exhaustive survey of.the 
position in the Full Bench case of the 
Calcutta High Court in Praphulla Kumar 
Sarkar v Emperor (2), leads to the same 
result. Now as tothe contention that the 
cases of the individuals have not been 
considered, I am unable to say that there 
wasa failure to come onthe evidence to 
a definite finding as tu the presence of. 
each .and every one of the petitioners. But 
the circumstances regarding individuals 
may perhaps require a little further con- 
sideration. A point which does not appear 
to have attracted the attention of the 
Sessions Judge is that at an early stage of 
the dispute, when apparently only Deo- 
dhari was quarrelling with the complainant, 
the prosecution evidence is that Deodhari 
shouted out: ‘Help, I um being killed”; 
and on his cry the remainder of the peti- 
tioners assembled. Four of them, as I have 
said, have been convicted of causing hurt, 
but against Thakur Singh, Jagarnath Singh 
and Mukhlal Pande, no particular act of 
violence appears to be established, and it 
is not in evidence that they inflicled hurt 
on any person. I think that. merely com- 
ing tothe spot even with lathi or other 
weapon in response toa cry by Deodhari 
that he was being killed, can hardly be 
considered sufficient to make them guilty 
of rioting. I would, therefore, set aside the 
conviction of these three’ petitioners and 


+ (1) 9 Pat. 474; A I R1930 Pat. 247; 124. Ind. Cas. 
836; 31.Cr.L J721; 11 P L T 148; Ind. Rul. (1930) 
Pat. 452. ‘ ty E 2 

“(B) 5801401; AI R 1931 Cal. 401; (1931) Cr. 
Cas. 497; 131 Ind. Cas. 575; 32 Cr. LJ 768; 350 W 
N 731; Ind. Rul, (1981) Cal. 403; 53 O L J 427-(F B}. < 
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acquit.them. The:fines .imposed’ on them, 
if paid, should be refunded. EE 
‘As regards the remainder; 1 do notthink 
that there is any error in their conviction.; 
but it was. not párhaps necessary. to sen- 
tence each of them to three months’ rigorous. 
imprisonment, particularly when it .ap-; 
peared at.the trial that the differences r 
between the parties had been composed.. 
Accordingly I reduce the sentence on each’: 
ofthese remaining petitioner to the period:: 
of imprisonment ‘already. undergone while , 
maintaining the fines and the sentences. ‘of. 
imprisonment in default: hon ae 
D. Order aczordingly. «:: 


— ny mre 


MADRAS HIGH COURT . D 
Letters Patent Appeal No. 6 of 1936 | 
September 23, 1936. ; 
_ BURN AND LAKSAMANA Rao, WJ, 
RADHAKRISHNA CHETTIAR—~ 
PLAINTIFF—APPELLANT 


versus 2 
NARAYANASAWMI AIYYAR 


f —DBEFENDANT— RESPONDENT ane G 

Civil Procedure Code (Act V of 1908), s. 11—Eze- 
cutor appointed trustee by will—Personal . decree 
against executor—Attachment of trust property 
Objection by executor that property cannot be attach- 
ed for personal decree—Dismissal-—Suit to sét aside : 
order also dismissed —Decree,. whether binding on, 
remainderman—Pro-note executed by executor for 
debt borrowed for estate—Decree against estate, whe- 
ther can be passed. t.: - ? 

:A person appointed his wife his executor and. 
directed her to hold certain properties as trustee, - 
There was also a provision that after her death his; 
son should be the trustee of the said properties. “A < 
decree was obtained against the: widow on a -pro-* 
missory: note and the properties held by her as trustee. 
were attached. She preferred a claim that the prop- - 
erties were trust property, and on the dismissal of.. 
the claim, instituted a suit which was’slso decided 
against her : i a 4 

Held, that the decree passed in this suit did not. 
operate as res judicata against the son who succeed- , 
ed her as remainderman, | 

In a suit-ona promissory note executed by ‘an 
exscutor, the creditor cannot have a direct claim’ 
against the estate of the testator even though .the 
amount was borrowed for carrying out the provisions 
of the will. 


- PAN t 

Appeal under cl. 15 of the Letters Patent, 
from thes judgment of the Honourable 
Mr. Justice Wadsworth, dated October. 16, 
1935, and passed in Second Appeal No. 
1077 of 1931, . preferred against the 
decree of the Court .of the Subordinate. 
Judge of Negapatam in A. S.No. 28 of. 
1930, preferred against the decree of the 
Court of the District Munsif, of. Tiruvarar 
in O. S. No. 195081928... | | eat 


non 


728 


Mr. N; Sivaramakrishna Ayyar, for the- 
Appellant. ` i 

Mr. A. Sudramania Ayyar, for the Res- 
pendent. 

Lakshmana Rao, J.—The plaintiff is the 
appellant and the suit is for recovery of the 
plaint property from the respondent, the 
purchaser in execution of the decree in 
S. ©. Suit No. 192 of 1920, obtained by one 
Subramania Ayyar against Kaliammal tLe 
mother of the appellant. The appellant 
claims the property under the will of his 
Jather and tke undisputed facts are that 
the father diedin 1916 possessed of the 
plaint property and other properties situate 
inthe villages of Mangalavaram and 
Sourirajanpatnam. He left him surviving 
his widow Kaliammal and son, the appellan', 
and after setting out the amount of his 
debts and charities to be conducted in 
perpeiuity for the welfare of his soul, the 
will directs Kaliammal to scllthe prop- 
erties in Sourajanpatnam, discharge the 
debts, pay Rs. 200 to a temple and invest 
the balance of sale proceeds in the purchase 
of properties. The will then provides that 
Kaliammal should, as trustee, enjoy the pro- 
Perties so purchased and the Mangalava- 
ram property and out of the income there- 
of pay the kist, spend Rs. 10 and Rs. 5 
annually on two religious charities, give 
annually an allowance of paddy to the ap- 
pellant and his wife and another female 
relative and maintain herself. The will 
directs her next to conduct an appeal 
which was pending and it finally provides 
that on her death the appellant and his 
heirs should from generation to generation 
enjoy the properties as trustees, pay the sl- 
lowance to the female relative and main- 
tain themselves. Kaliammal entered into 
possession on the death of her husband and 
she borrowed Rs. 109 on a promissory note 
in 1917 from Subramania Ayyar for con- 
ducting the appeal which was pending. 
The amount wes not reprid end 8S. U. 
Cait No. 192 of 1920 was instituted by 
Subramania Ayyar against Kaliammal for 
recovery of the amount due under the pro- 
miss.ry note. A personal decree wis pass- 
ed against her and the plaint properly 
was attached in execution of that decree. 
An unsuccessful claim petition was filed by 
Kaliammal as trustee objecting to the at- 
tachment of the -plaint properiy on the 
ground that it was trust properiy not 
liable to be.attached or sold in execution 
cf a personal decree against her and O. S. 
No. 19 of 1927 was instituted by heras 
h ustee to set aside the order on the claim 


RADMARBISHNA OHETTIAR V. NARAYANASAWMI AyyAR (MADR.) 


16610 


petition on the same ground. The suit was" 
dismissed on the ground that the property 
was private properly burdened with a trust 

and saleable in execution of a decree 
against the holder thereof, and the prop- 
erty.was sold. lt was purchased by the: 
respondent and when he went for delivery 
the appellant obstructed him. -Tke _ ob- 
struction wes removed on October 13, 1927, 
and lhe property was delivered. Kaliam- 
mal died subsequently and the suit out of 
which this appeal arises was instituied by 
the appellant within a yearof the dismis- 
sal of his application. It was resisted on’ 
the ground that under the will the property 
became the absolute properly of Kaliammal 
and that even otherwise the decree in 
S. C. Suit No. 192 of 1920 was binding on 
the estate, and accepting these conten- 
tions, the District Munsif dismissed the suit. 
He held further that the decision in O. S. 

No. 12 of 1927 operates as ras judicata: 
and on appeal the decree was confirmed by’ 
the Subordinate Judge of Negapatam on 

the ground that under the will there was an 

absolute gift of the property tothe widow. 

A second appeal was taken and, while difer- 

ing from the lower Couris regarding the con- 
struction of the will and holding that the 

will creates only a life interest to the extent 

of the surplus income in Kaliammal, the 

executrix named therein, ourlearned bro- 

ther Wadsworth, J., upheldthe decree of 

the lower Court on the ground that the 

decision in O. S. No. 12 of 1927 operates 
as res judicata. 

Hence this Letters Patent Appeal and 
the initial question for determination is 
whether the decision in O. 8. No. 12 of 1927 
operates as res judicatu. That suit was in- 
stituted by Kaliammal as trustee of the 
ckarities and not as executrix and the at- 
tachment was questioned on the ground 
thatthe property is trust property. It 
was decided that the property was not trust 
property and the extcnt or nature cf the in- 
teres of the beneficiaries did not arise for 
consideration. Further, this would not be 
a ground of attack in respect of the claim 
made inthe suit, viz, that the -property 
was trust property nor could Kaliammal 
have resisted the sale of her beneficial 
interest in execution of ihe decree in ques- 
tion. She wes net liligating in respect of the 
beneficial interest of the remainderman 
nor was anything decided about it. The 
decisions in O. S. No. 12 of 1927 cannot, 
therefore, operate as res judicata, end bar 
the claim of the remainderman and_ the 
sale in execution of the decree in 8. G, 
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more than the right, title and interest -of 
Kaliammal, The suit promissory note was 
not executed by her as executrix though 
the amount was borrowed for carrying out 
the provisions of the will and it is- well-set- 
tled that in 
note the creditor cannot have - any direct 
claim against the estate of the testator. 


Further she was not sued ag executrix nor 


was a decree claimed against the estate 
in her hands. The-sale in execution, could; 
therefore, be only of her right, title and 
interest in the plaint property: Vide, Latif 
Mohan Pal Roy v. Davamoyi Ram Chodh- 


rani (1) and on the unquestionable find- 


ing of our learned brother Wadsworth, J., 
that the will creates: only a life interest in 
Keliammal to the extent of- the surplus 
income the sale would not be operative 
beyond her life-time. The appellant re- 
mainderman is, therefore, entitled to a dec- 
ree for possession and the decision .of 
Wadsworth, J., cannot be upheld. It is, 
therefore, set aside and there will be a 
decree for possession in favour of the ap- 


pellant with mesne profits from tke date- 


of plaint to be ascertained by: the trial 


Court. The trial Court will make the neces- - 


sary enquiry under O. XX, r. 12, Civil Pro- 
cedure (cde, and pass a final decree as to 
mesne profits. In the circumstances of 
the casc, there will be no order as to costs 
throughcut. 


A. Decree set aside. 
(1) 52 M LJ 428: 103 Ind. Gas. 469; A IR 1927 
P O 41; (1927) MW N 95; 29 Bom LR 759,25 L W 
709; 450 L J 401 (P 0). - 
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PATNA HIGH COURT 
Civil Revision Petition No. 239 of 1936 
September 4, 1936 
VARMA, J. 
Musammat BIBI UMA SALAMA— 
i PETITIONER 


TETSUS 
Syed HASAN IMA M—Oprcsite Party 

Pardanashin lady—Examination of—Commission 
should be issued and lady examined at her piace of 
residence—She should not be made to go before com- 
mission— Commission. 

In the case of a pardanashin lady a ecmmission 
usually issues for her.examination, eepecially when 
she is residing beyond the jurisdiction of the Court. 
The whole object of the issue of a commission fails 
if the witness has to go to the Commissioner at a 
place where the Court is sitting and the Oommis- 
sioner does not. go to the witness. Once the prin- 
ciple is recognised that a commission should issue 
for the examination of this witness, the order is not 
limited to the examination of the lady in a town 
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Suit No. 192 of 1920 could not pass anything ` 


a suit on such a promissory- 
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where Court is sitting, Visvanothan Chetty v. Soma‘ 
sundaram Chetty (1), relied on. 

C. Rev. P. from anorder of the Sab- 
Judge, Ranchi, dated May 4, 1936. 

Messrs. Y. Yunus and Famswarup Singh, 
for the Petitioner. - | 

Messrs. Syed Hasan and Azizullah, for. 
the Opposite Party. 


Order.—This is an applicaticn on behalf ` 
of the defendant whois the wife of the 
plaintiff in a suit for restitution of con- 
Jugal rights filed at Ranchi. The prayer 
is that the commission which has been is- 
sued by the Court below for her examina- 
tion at Ranchi should be converted into a 
commission for her- examination at Khagoul 
where she i3 at present residing. The 
plaintiff is a resident of Dehri, Police 
Station Poonpoon, District Patna, and the - 
defendant, as I have said, is residing at 
Khagoul although she is a resident of 
Mauza Kopa, Pclice Station Bikram, Dis- 
trict Patna. She filed a petition on Feb-' 
ruary 26, 1936, praying for a commission to 
examine her at Khagoul. The Court below 
on the objection of ‘tke plaintiff ordered 
that she should go to Ranchi for her exa- 
minatiog. Afler various orders having been 
passed in the case, another petition was 
filed by the’ defendant on March 26, to be 
examined on commission on the ground of 
illness of one ‘of ‘her sons. There were 
one or two more pelilions till we come to- 
the last date, May 4, 1936, when on that 
date she put in a petiticn supported by 
affidavit and a medical certificate saying ` 
that she was ill and praying for time and 
the Court again insisted that she should ‘be 


` examined in the town of Ranchi on com- 


mission. 
In dealing with this petition, it- must, 
however, be’ remembered that she is a 


| pardanashin lady and sheis residing be- 


yond the jurisdiction of the Court that is 


trying the case. Mr. Azizullah appearing 
“on behalf of the plaintiff urges that this 


is not a case in which this Comt should in- 
terfere inasmuch as no question of juris- 
diction arises and the order of the Court 
below that the lady should be examined on 
commission at Ranchi is not without juris- 
diction and should not be interfered with 
especially when the lady hag nof, accord- 
ing to Mr. Azizullah, raised any objection 
to her being examined at Ranchi. In the 
case of a pardanashin lady a commission 
usually issues for her examination, especial- 
ly when she is residing- beyond the juris- ` 
diction of thẹ Court. The Court itself rea- 
lised thatit was necessary to issue a coms 


730. 


mission and, therefore, on the prayer of 
the lady the Court did issue a commission; 
but the trouble is that the Court insisted 
upon the commission being executed at 
Ranchi. Perhaps the lower Court did not 
yealize that the whole object ofissue of a 
commission - fails if the witness has to go to 
the Commissioner at a place where the 
Court is sitting and the Commissioner does 
not go to the witness. Once the principle 
is recognised that a commission should issue 
forthe examination of this witness, I do 
not see by what process of reasoning the 
order is limitedto the examinaiion of the 


lady in Ranchi town. Thisis certainly an, 


irregular exercise of jurisdiction by the 
Court below and I am supported in this view 
by several reported decisions but I would 
content myself by referring to the case in 
Visvanathan Chetty v.Somasundaram Chetty 
(1). It has been said that she never object- 
ed to go to Ranchi. The more important 
point to gee is whether she ever agreed to 
goto Ranchi. In her very first petition of 
February 26, she prayed that she should 
be examined at Khagoul and in the petition 
before this Court she makes the same 
prayer. There is nothing in between these 
two dates from which one can infer that she 
was ever agreeable to be examined at 
Ranchi. In the result I would order that 
a commission do issue to examine this lady 
at Khagoul as requested by her in the very 
beginning and the order of the Court below 
for the issue of a commission for her exa- 


mination at Ranchi be modified to that. 


extent. Itis forthe Court below to fix a 
réasonable amount of cost that has to be 
realised from the defendant for her examina- 
tion on commission. 
lowed. Hearing fee one gold mohur. 

D. Application allowed, 

()46 ML J13l: AIR 1924 Mad. 541; 78 Ind. 
Cas. 407; (1924) M W N 191, 
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~ ALAGATRISAMI NAIK AND OTHERS 
—PLAINTIF® AND Deranpan'ts Nos. 8 AND 9— 
i APPELLANTS 
. VETSUS ` 
: SIKANDAR ROW THAR AND OTAERS— 
. DEFENDANTS— RESPONDENTS 
Parties—Suit by A agains! B, OC and others— 
B-and C remaining ex parte—Decree in favour of 
AB and C—Sutt remitted to lower Court for fresh 
trial—P i ower of Court to dismiss entire syit—Party 
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claiming no relief and not praying to be made. 
plaintiff, whether entitled to claim relief after re- | 
mand. È : 

A sued to redeem a mortgage alleging that B and . 
C who were impleaded as defendants were alsoentitled | 
to redeem but had refused to join as plaintiffs as 
they claimed no interest in the property. -B and Cc 
remained ex parte but adecree was given for redemp- 
tion of some properties in favour of B and C’also, . 
The case was remanded for re-trial on appeal and 
then the lower Court dismissed the entire suit. Band 
C appeeled urging that the decree which had been | 
passed in their favour should not have been reversed 
afterremand: 

Held, that as B and C had not joined as plalntifis - 
and had not even made a request to be made 
plaintitis but had remained ex parte throughout, the 
Court acted rightly in dismissing the suit as against - 
them also. Krishna Bai v. Collector and General 
Agent of Tanjore (2), Bhupendra Narayan Sinha. v. 
Rajeshwar Prosad Bhakat (3) and Deby Dayal Sahu 
v. Ram Pertab Singh (4), distinguisned. 

S O.A. against the decree of the Court 
of the Subordinate Judge of Ramnad at- 
Madura in Appeal Suit No. 112 of 1926 - 
(A. 8. No. 605 of 1925 of the District Court, 
Ramand, A. S. No. 112 of 1925 of the Addi- - 
tional Sub-Court, Ramnad, preferred against 
the decree of the Court of the District 
Munsif of Satter in O. S. No. 593 of 1923. ~ 

Mr. K. V. Sreenivasa Ayyar, for the Appel- 
lants. : 
Mr. R. Ramasubba Aiyar, for the Res- 
pondents, - 4 

Judgment.—This is a suit for redemption ` 
filed by the grandson of the mortgagor. | 
He stated in his plaint that defendants 
Nos. Sand 9, the sons of the mortgagor, ' 
were also entitled to redeem but that they 
had refused to join the plaintiff in filing 
the suit because they. themselves claimed 
no interest in the property. The trial. 
Court found that the plaintiff's father had 
divided from the mortgagor even before 
the mortgage and ihat the only persons who 
had any right to redeem were defendants 
Nos. 8 and 9. That suit was dismissed. 
In appeal a part of the plaintiff's claim 
was allowed and a decree was given for 
some property in favour of defendants 
Nos. 8 and 9 In second appeal it was 
ordered that the appeal should be re-heard. 
The ` Subordinate Judge who heard the 
appeal a second time, dismissed the suit 
on the ground that the plaintiff had failed - 
to show any cause of action. In second 
appeal it is now urged that the Subordinate © 
Judge acted wrongly in.not passing a decree © 
in favour cf defendants Nos. 8 and 9, 
because they were parties to the suit and 
could have been transformed as plaintiffs 
under O. I, r, 10 and because even without 
that a decree could have been passed in 
their favour. 


1937 
“Tf there had been some doubt as to who 
should file a suit, then upon a proper applica- 
tion the Gourt could have added some other 
persons, say defendants Nos. 8 and 9, as 
plaintiffs; but no such request was mide 
by defendants Nos. 8 and 9. The plaintiffs 
in their plaint put forward a case which 
was adverse to defendants Nos. 8 and 9, 
claiming the sole right to redeem in them- 
selves, while the defendants Nos. 8 and 9 
remained ex parte. By remaining ex parte, 
they acquiesced in the plaintiff's allegations 
and I do not, therefore, see how it was 
possible for the trial Court to have passed 
a decree in their favour. As the plaintiff 
had failedtto show a cause of action and de- 
fendants Nos. 8 and 3 had not asked for any 
relief, the only course that was left open to 
the Court was to dismiss the suit. Order T, 
r. 10, refers to bona fide mistakes in the 
name of the plaintiff; but one cannot say 
here that there was any bona fide mistake. 
Hughes v. Pump House Hotel Co. (1), was 
quoted by the learned Counsel on behalf 
of the appellant. The Court agreed in that 
cise that-it was very doubtful, from an 
interpretation of the leading case on the 
subject, which of the two persons was entitl- 
edto sue. Unfortunately the wrong person 
figured as the plaintiff; but when the 
mistake was pointed out the other persen 
was allowed to be substituted for the 
plaintif. A similar case in India is 
Krishna Bai v. The Collector and Govern- 
ment Agent of Tanjore (2), where a Collector 


was managing an estate in Tanjore, and: 


as such, he fied a suit; for trespass. It 
was found that notwthstanding the fact 
that he was the manager, the proper 
plaintiffs were the concubines of the late 
Rija of Tanjore. 
stitution was allowed. In the Privy Council 
case Bhupendra Narayan Sinha v. Rajes- 
war Prasad Buckett (3), the plaintitf, claim- 
ing to be the owner of an impartible estate, 
sued for compensation. His three brothers 
were arrayed as defendants and supported 
their brother’s claim. Their Lordships held 
that it was unnecessary to go into.the ques- 
tion of the impartibility of the estate as 
the three defendants supported the plaint- 
iff in his claim and that the suit should, 


therefore, be decreed for the whole amount: 
claimed. It is clear that these cases have . 


~ (1) (1902, 2K B 485; 71 L J K B 803; 87 LT 359; 
OW R 677. a 


(2) 30 M 419. : 
- (3) 61 M L 3 632; 132 Ind. Oas, 610; A I R 1931 P 
O 162; 25 C W N 870; (1931) A L J 566; 34. L W I; 


nd, Rul.. (1931) P CO 194; 54 C L J-137; 33 Bom. L R 


1273; 58 L A 228 (P, O). 
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no resemblance at all to the case under 
consideration, where the dafendants have ` 
themselves asked for no relief, nor has 
there been any application by de- 
fendants Nos. 8 and 9 to be substituted 
for the plaintiff. In Deby Dayal Sahoo 
v. Ram Periap Singh (4), three widows 
claimed certain’ property, the first plaintiff 
being the principal claimant and the second 
and third plaintiffs reversioners who stated 
that they had transferred their rights to 
the first plaintiff. It was found on the facts 
that the first plaintiff had no right to sue 
but that the second and third plaintiffs 
were entitled tothe properly. Nevertheless, - 
no decree was passed in favour of the 
second and third plaintiffs because on the 


‘pleadings they had not put forward any 


claim which was found in their favour. 
J, therefore, find that the suit was rightly 
dismissed and that a decree was rightly . 
refused to defendants Nos. 8 and 9. 

Even if the law had been otherwise, I 
would not have passed a decree in fayour 
of defendants Nos. 8 and 9 without being . 
properly satisfied that they were really 
parties to some of the proceedings that 
bear their name. They were ex parte in 
the trial Court, they were ex parte in this 
Court in second appeal and in the appeal 
from an order arising out of the suit they 
were also er parte. Erom the vakalat filed . 
on their behalf in this Court [ find that 
their names appear but no other indica- 
tion that they have joined the plaintiff. 
I, therefore, feel very doubtful whether at 
any time defendants Nos. 8 and 9 have 
taken any part in the proceedings in con- 
nection with this dispute. However, this 
isa point that does not now arise in view - 
of my finding on the main point dis- 
cussed. The second appeal is dismissed 
with costs. (No leave). 
-A Appeal dismissed. 

(4) 310 433, 
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Criminal Revision No. 230 of 1936 
“ September 3, 1936 - 
l BkOOMFIBLD AND SEN, JJ. 
SAHEBRAO BABURAO—ACcCUSED— 
APPLICANT . 
versus 
EMPEROR—Opposits Party] 

Penal Code (XLV of 1880), ss. 206, 406—Offence 
under s. 206—EHssentials 0f— Taken, meaning of —A4 t- 
tachment—Property left with, decree-holder—Diminy. 
tion of property—Held, offence under s. 206 not mo de 
out—Ss. 206, 406, distinction between—Intenti, Té- 
quisite in the twa-cases—Nature of. : A 
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In execution of the decree- ha had obtained, the 
accused attached certain grain and live-stock fram 
ths possession of his judgment-debtor, and this was 
left in the custody ofthe accused on his passing a 
jimmapatra. Oa the property being sold, the 
property was found to beless than that delivered 
to him. On refusal of permission to prosecute the 
judgmant-debtor filed a complaiat under ss. 403 and 
109, Penal Code. 

Held, that no offencs under s. 203, bomg mads 
out on tha facts, sanction to prosecute was not neces- 
sary. In re Ravanapp2 Reddi (l), Perianna Muthi- 
rian v. Vengu Atyar (2) and Prafulla Kumar Ghose 
v. Harendra Nath Chatterjee (3), distinguished. 

Held, also that the word ‘taken’ in s. 208 was 
usəd in the sense of, ‘szizel' or ‘taken possession 
ee offence punishable under s. 408, is substantial- 
ly a different offencs from the one punishable 
under s. 203. The criminal intention necessary for 
an offence punishable under s. 206 is that of frauda- 
lent prevention of property or any interest therein 
from being forfeited or taken. in execution of a 
decres or order. Such an intention is materially 
different from the intention required in an offence 
punishable under s. 403. 

Or. R. agaiast an order of the Additional 
Sessions Judge, Ahmednagar. 

Mr. J. G. Rele, for the Accused (Appli- 
cant). 

Mr. P. B. Shingne, for the Crown. 

Mr. K, S. Daunkar, for the Opponent. 

Sen, J.—The present criminal proceed- 
ings have originated from a civil litigation 
between ‘ths applicant and one of his 
brothers on the one hand and his 
brother on the other, in the Court of the 
First Class Subordinate Judge, Ahmed- 
nagar. The applicant and his brother 
obtained a decree in their favour on March 
27, 1934, against their elder brother, whe is 
the complainant in the present proceedings. 
Following the decree there was an applica- 
tion in execution on April 12,1934, andon 
April 24, 1934, the Court issued a warrant 
for the attachment of the movables in the 
possession of the opponent-complainant. 
The bailiff attached a considerable amount 
of movable property consisting of grain 
and live-stock from the possession of the 
complainant andthis property was handed 
over to the applicant on April 29, 1931, on 
the applicant’s pissing what is calleda 
jimmapatra, by which he admitted that 
the said property had been given in his 
possession by the bailiff, and undertook 
that if the goods were misappropriated, 
he would abide by the orders of the Court 
and that he would produce the goods 
whenever called upon by the Court to do so. 

Thereafter there were two sales, on Decem- 
per 14, 193£ and February 2, 1935, -fetch- 
ing Rs. 90 and Rs. 551,, respec- 
tively. The total of these sums -being 
less than the estimated value of the pro- 
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party than had been given into the appli- 
cant’s possession, it was discovered that. 
the quantity of grain sold was less than 
the quantity delivered to the applicant and 
that the applicant had failed to produce 
thirty-five goats that had been handed over 
to him on April 29. Thereupon the op- 


.Ponent prayed for sanction to prosecute - 


the applicant and three others under. 
ss. 403,406 and 109, Indian Penal Oode, . 
but the learned Subordinate Judge held 

that ths offence in question was not covered 
by s. 195, Criminal Procedure Oode, and 
accordingly refused to pass an order under 
that section. Thereafter, on August 13, 1935,. 
the opponent filed a criminal complaint 
against the applicant and three others under 
ss. 403, 403 and 109, Indian Penal Code. In the 
Magistrate’s Court the accused again raised 
an objection on the ground that the Civil 
Court had not made a complaint in writing 
as required by s. 195, Criminal Procedure 
Code, but the Magistrate took the same 
view as the- learned Subordinate Judge 
and held that no order under the said 
section was necessary. The applicant, was 
convicted under ss. 405 and 109, Indian. 
Penal Code. A 


The only legal point that has been urg- 
ed by Mr. Rele for the applicant is that the 
facts alleged against the accused consti- 
tuted an offence punishable under s. 206, 
Indian Peaal Code, and that therefore it 
was necessary for the Civil Court tomake a 
complaint in writing in respect of such 
ofence under s. 195, Oriminal Procedure 
Code. In this connection the learned Ad- 
vocate fcr the applicant has relied on . 
In re Ravanappa Reddi (1), which was 
a case in which a complaint was lodged 
by a private person alleging the commis-. 
sion of an offence under s. 193 and other, 
offences in respect of which a complaint 
under s, 476, Criminal Procedure Code, 
was not necessary, and the Court took 


cognizance of the offences alleged but 
actually convicted the accused under 
ss. 467 and 109, Indian Penal Gode. 


It was held that the Court could not evade 
the provisions of s. 195, Criminal Procedure . 
Oode, by dealing under ss. 467 
and 109, Indian Penal Code, with . 
what was in effect an offence under s. 193, 
Indian Penal Oode. This decision followed 
an earlier decision in Perianna Muthirian 


(1) 55 M 343; 136 Ind. Cas. 779; A IR 1932 Mad. 
253; (1932) Cr, Cas. 182; 33 Or. L J 361; 35 L W 180; 
glee W N 1314; Ind, Rul, (1932) Mad. 315,62 M L 
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v. Vengu Aiyar (2), Our attention has 
also been drawn to Prafulla Kumar Ghose v. 
Harendra Nath Chatterjee (3), in which on a 
complaint having been found to be false and 
the accused having applied for sanction under 
s. 195, Criminal | rocedure Code to prosecute 
the complainant. under s.211,-the Court 
refused sanction under s. 195; there was, 
however, a complaint against the complainant 
under s. 500, Indian Penal Code, based on 
the same facts on which the complaint under 
s. 211 was based, and it was held that as the 
offence, though described as an offence under 
s. 500, Indian Penal Code, still remain- 
ed an offence punishable under s. 211, 
process should: not have issued under the 
former secijon when the Court had refused 
sanction under the latter section. It be- 
comes necessary, in order to see the 
applicability of these decisions, to examine 
whether, as alleged by the applicant, the 
facts in this case did actually constitute an 
offence punishable under s. 206, Indian 
Penal Code.‘ That section runs as follows: 

“Whoever fraudulently removes, conceals, transfers 
or deliversto any person any properly or ány in- 
terest therein, intending thereby to prevent that 
property or interest therein from being taken as a 
forfeiture or in satisfaction of ‘a fine, under a sen- 
tence which has. been pronounced, or which he 
knows to be likely to be pronounced, by a Court 
of Justice or other competent authority, or from 
being taken in execution of a decree or order 
which has been made, or which he knows 
to be likely to be made by a Court of Justice in 
a civil suit, shall be punished with imprisonment,.of 
either description for a term which may extend to 
two years, or with fine or with both.” 


` Tt. is contended by Mr. Rele that this was 
a case of removal or ‘concealment of pro- 
perty” with the intention of preventing that 
property’ from being taken in execution of 
a decree. It must;“however, be ‘remem+ 
bered that in this’. case the property in 
question had already been attached under 
á warrant and handed over to the appli- 
cant. ‘That ‘being so, it is difficult to see 
that it could again be taken in execution 
of a decree or’ ‘prevented from being 80 
taken. It séems to.us that the word “taken 

in this section has been used in the’sense 
of “seized” or “taken possession of.” This 
is indicated by the marginal note to the 
section “fraudulent removal or concealment 
af property to prevent its seizure as for- 
feited or in execution.” There is ~no ‘ques- 
ticn that the applicant was holding the 
property not in his own right but on 


- (2) 58M LJ £08; 114 Ind. Cas: 360; AI R 1929: 


Mad, 21; 30 Or, LJ. 322; 28 L W 687; (1929), MWWN 


(8) 44 c 970; 38 Ind: Cas..761; A I R 1917 Cal, 708; 


` 48 Or, L J377;21 OWN 253; 25 0 EJ 445, ~ 
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having been giver possession of it by 
an order of the Civil Court. It appears to 
us, therefore, that it. is not possible to 
say that the applicant could do anything 
to prevent that property or any part there- 
in execution of a 
decree or order i in the sense in which these 
words areusedin the section. That being 
so, the decisions referred to above ob- 
viously cannot apply to the offence for 
which the accused has been tried. 

There seem to be one or two more other 
matters also in respect of which this case 
can be distinguished from the cases relied 


‘on by the learned Advocate for the appli- 


cant. In tke: first place, it does not ap- 


“pear that the applicability of s. 206, Indian 


Penal Code, has at any time been sought to 
be made outor has been made out earlier 
in these proceedings, nor has sanction with 
regard to this section been refused by the 
Civil Court. Secondly, the offence under 
which the accused has been convicted, viz., 
an offence punishable under s. 405, is 
substantially a different offence from the 
one punishable under s. 206. Thecriminal 
intention necessary for an offence punish- 
able under s. 206 is that of fraudulent 
prevention of property or any interest 


‘therein from being forfeited or taken in 


execution of a decree or order. Such an 
intention is certainly materially different 
from the intention required ‘in an ‘offence 
punishable under s, 406. We, therefore, 


hold that the decisions “relied on by Mr. 


Rele do not apply tothe facts of this case 

and that the trial of the accused has not 
been vitiated by the non-observance of the 
requirements ofs. 195. The Rule is accord- 
ingly discharged. 


Broomfield, J.--I agree. The cases cited 
by Mr. Rele. would apply only where there 
ig. an offence which is primarily and es- 
sentially one for - which sanction is re- 


quired under s. 195. In two of the cases 


sanction had actually been refused. 
Under such circumstances, to prosecute on 
the same facts for an offence under an- 
other section `of the Indian Penal Code 
would clearly be an evasion of the provis- 


ions of s. 195. That is not the. case here. 
Even if the facts could be-brought within 


the four corners of s. 206, Indian Penal 
Code, which is extremely doubtful as my 
learned. prother has pointed out, the of- 
fences -of breach of trust and of fraudulent- 
ly removing or disposing of property to 
prevent its seizure, in execution, are es- 


1 --psentially. „diferent offences,. 1 may. . men 
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‘tion, although the ease was not citéd in 
the argument that in Queen-Empress v 
Anant Puranik (4), Ranade, J. expressed 
a view which is apparently contrary to the 
view taken by the Madras High Court. He 
said (p. 95%). 

“An offence under s. 205 (4. e., of the Indian Penal 
Gode) requires sanction before it can be inquired 
into by any Court. Supposing sanction is not grant- 
ed under s. 205 by the Court before which false 
personation for purposes ofa suit was committed, it 
surely does not take away the authority of the 
Courts to proceed under s. 170 or s. 171 if the evi- 
dence warranted such a conviction. This same 
remark would apply to ss. 206 -to 210 
which relate to fraudulent claims made or prosecut- 
ed in Civil Courts. If, for want of sanction, thee 

. offences could not be inquired into, it does not follow 
that the fraud should remain unpunished, if it could 
be proved under other sections of the Code..... 


Rule discharged . 


__(4 25 B 90; 3 Bom. L R 653. 
*Page of 25 B—| Ed.| 





CALCUTTA HIGH COURT 
Civil Appeal No. 95 of 1932 
June 19, 1935 

Guada AND Kuunpxar, JJ. . 
MAHIM CHANDRA GUHA DEB BARMAN 

| — PLAINTIFF —ÅPPELLANT 

versus 

SECRETARY or STATE—Dgvenpant No. 1 
AND OTAERS—RESPONDENTS ` ? 
Bengal Tenancy. Act (VIII of 1885), ss. 10 !-J,111-A 
—Re-opening of area and- rent settled by Revenue 
` Authorities—Plaintiff mustproceed under s. 101-7 
and not under-s. 111-A—Progressive rent for certain 
pertod—Mazximum rent to be in force for fixed period 
—No rent fixed after. existing settlement—Rent, if 

‘can be enhanced in revision -of settlement. 
Where the main reliefs prayed for relate to the 
question of area of the tenancy and to the question 
:whether the rent payable-by the tenant is liable to 
enhancement or not, it is incumbent upon the 
plaintiff to proceed under s.10{-J, Bengal Tenancy 
“Act, ifhe wants to have the question of area decid- 
ed, and to have the question of rent settled by the 
‘Revenue Officers re-opened. What is not attempted 
to be done by having’ recours2 to the specific pro- 
visions laid down by law cannot be allowed to be 
done by an indirect method of having a declaration 
-under s.111-A, Bengal Tenancy Act. The Civil 
Court is not justified in granting a discretionary 
relief by way of declaration, if the remedy by way 
of consequential relief is unquestionably barred, and 
which consequential relief is the ultimate object of 

the relief prayed by way of simple declaration. 

There was progressive rent for a certain number 
_of years, and a maximum rent was mentioned which 
was to be in force for the last five years of the 
period of the existing settlement. There. was no 
mention about the rentto be paid after the period 
of that settlement : sa : 
_Held, that when there was the occasion fora re- 
vision of settlement, there could be no barto the 
kent being enhanced. and that.the rent~was not fixed 
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in perpetuity. Krishnendra ‘Nath Sarkar v. Kusum 
Kamini Debi (1), referred to. 


- Appeal from the original decree of Sub- 
Judge, First Court, Chittagong, dated De~ 
cember 18, 1931. 

Messrs. Bejoy Kumar  Bhaitachariee, 
Nagendra Nath Bose and Tarakeswar Nath 
Mitra, for the Appellant. < 

Mr. Bijan Kumar Mukherjee, for the Res- 
pondents. . ; 

Judgment.—The plaintif-appellant in 
this appeal instituted the suit in which 
this appeal has arisen, prayed for a declara; 
tion that a raiyati jama held by him whick 
was the subject of the litigation comprised 
an area of 117 drones odd ¿£ land and that 
the Record of Rights as prepared in the 
last revisional survey was incorrect and 
inaccurate; the main relief sought by the 
plaintiff in the suit was fora declaration 
that rent in respect of the raiyati holding 
was not liable to enhancement. The 
Secretary of State for India in Council 
was made a defendant in the suit, and the 
claim, as made in the suit, was contested- 


‘by him. On the pleadings of the parties 


one of the issues raised in the case related 
to the question whether the suit as in: 
stituted was barred by the provisions con- 
tained ins. 101-3, Bengal Tenancy Act. 
On this part ofthe case, the plaintiff as- 
setted that the suit was clearly maintain< 
able .in view of the provisions contained 
in s.-I11-A, Bengal Tenancy Act, and that 
the ‘plaintiff was entitled to have the de- 
claration prayed for, irrespective of's. 104-J; 


The scops of the suit, as indicated by the 


piaint filed in the case, regard being ~ 
specially had to the nature of the relief 
claimed, has to be primarily looked at for 
the purpose of arriving ata conclusion’ ‘on’ 
the point thus raised. In our opinion there 
can be no doubt thatthe question raised 
by the plaintiff in the suit related to matters 
specifically enumerated in cls. (d) and (ey 
sub s, (3), s. 104-A, Bengal Tenancy Act; 
and the general provisions contained in 
the last paragraph of s. 111-A, could not be. 
invoked for the purpose of nullifying 
the effect of s. 104-H read with s. 101-J 
of the Act. The declarations prayed for in 
the suit related to matters specifically 
referred toin the Acb in regard to which 
there was no right of suit unless the pro- 
visions of the law made in that behalf were 
complied with, which provisions involved 
the question of ‘limitation. The main 
reliefs prayed for related to the question. 
of area of the tenancy and to the question: 
whether the rent payable by the tenant wag, 
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‘liable to enhancément or not. Ib” was 
incumbent upon the plaintiff to proceed 
under s. 104-J, Bengal Tenancy Act, -i£ he 
wanted to have the question of area decided 
and to have the question of rent settled 


by the Revenue Officers re opened. What ` 


_ was not attempted to be done by having 
recourse to the specific provisions laid down 
by law could not be allowed to be done 
by an indirect method of having a 
deslaration under s. 111-A, Bengal Tenancy 
Act. The Civil Court would not be justified 
in granting a discretionary-reliéf by way 
of declarationsif the remedy by. waly of 
consequential relief was unquestionably 
barred, and which consequential relief 
was the ultimate object of the relief 
prayed by way of simple declarations. In 
‘the above view of the case we are clearly 
of opinion tbat the learned Judge in the 
Court below was right in holding that the 
suit as instituted was not maintainable, 
regard being had to the provisions contain- 
ed ins. 104-J, Bengal Tenancy Act. i 

The trial Court has decided the question 
raised before it on the merits, and we 
-proceed to give our decision on the points 
raised insupport of the appeal, so far as 
the merits of the case were concerned. In 

-the first place, the question of area as 
‘Yaised in the suit, could not possibly be 
-decided on the materials before the. Court. 
The plaintiff-appellant laid the blame at the 
door of the contesting defendant in the suit, 
as papers called for from the Secretary of 
State for India in Council’ were not pro- 
duced in Court.. We are unable to hold 
on the materials, that it was not 
for the plaintiff to place on record materials 
for the purpose of determining the ques- 
tion of area of the tenancy as raised by him. 
< The lands comprised in the plaintifi’s ten- 
ancy were not pointed out to the Revenue 
Officers atthe time when revisional settle- 

‘ment was in progress; and the plaintiff was 
unable to specify the lands which had been 
omitted from his tenancy. In these cir- 
cumstances, on the materials before us, 
the declaration relating to the area compris- 
ed in the plaintiff's tenancy could possibly 


be granted tohim. The main controversy - 


-in the case centred round the question 
‘whether the rent payable by the plaintiff 
was liable to enhancement or not. The 
position must be recognized that the land- 
lord had the right to enhance rent pay- 
-able in respect of a tenancy, unless he was 
debarred from doing so. ` ; 

- The question: to “be considered on this 
part of the case was whether. the: entry in 
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seltlement records, on which very. strong 
reliance was placed on the side of the 
plaintiff-appellant, could lead to the con- 
clusion that the landlord had abandoned his 
right to enhancement: see Krishnendra Nath 
Sarkar v. Kusum Kamini Debi (1). There 
was nothing on the record which could lead 
tothe inference thatthe rent payable by 
the plaintiff was not liable to enhancement. 
There was progressive rent for a certain 
number of years, and a maximum rent was 
mentioned which was to be in force for the 
last five years of the period of the existing 
settlement. Therewas no mention about 
the rent to be paid after the period of that 
settlement: and when there was the occasion 
for a revision of settlement, there could be 
no bar to the rent being enhanced as was 
done by the Revenue Officers. The trial 
Court has on the materials on the record 
rightly held that there was nothing tan- 
gible to show that the rent was fixed -in 

erpetuity or that it could be so fixed in 


. respect of lands situate in a temporarily 
: settled area. 


Reliance was placed in sup- 
port of the appeal on statements contained 
in a compromise petition filed in Court by 
some of the co-sharer landlords, that tho 
plaintiff was a kaimi mokarari tenant. The 
statement contained in Ex. 9 (a) in the case 
was-not a statement by the entire body 
of landlords, and any statement of that kind 
even though made by all the landlords 
concerned -could not bind the Revenue 
Authorities, in the matter of settlement of 
and equitable rent under s. 104, 
The plaintiff was 
recorded as settled raiyat, and. not asa 
raiyat at a fixed rate; the fact that he was 
a settled raiyat did not imply that 
the rent payable by him could not be 
enhanced. ; 
. The conclusion arrived at by us.lead to 
the result that the decision of the trial 
Court has to be affirmed. In our judgment 
there can hardly be any doubt that the 
real object of suit as. instituted was to get 
reliefs which could not be granted in view 
of the specific provisions contained in 
s. 104-H and s. 104-J, Bengal Tenancy Act. 
The plaintiff cannot be allowed to have a 
declaration, the ulterior object of which ‘is 
to have a revision of the fair rent settled 
in respect of his tenancy, by invoking the 
aid of s. 11ll-A, Bengal Tenancy. Act. 
Furthermore, on the merits, as indicated 
above, the plaintiff has not established his 
(D) 511 A 48; 100 Ind. Cas 93; A I R 1997P0 
20; 540 166; (1927) M W N41;52 M LJ 412; 31.0, 
W.N 51a; 25 W 631; 45 O LJ 305 (© 0), | 
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right to any of the declarations prayed for 
in the’suit. The appeal is dismissed with 
costs; the hearing fee is assessed -at 
three gold mohurs. The cross-objections 
are not pressed end are dismissed. We 
make no order as to costs in the cross- 
objections. 
D. Appeal dismissed. 


BOMBAY HIGH COURT 
Criminal Appeal No. 223 of 1936 
August 31, 1936 -` 
BROOMFIELD AND SEN, JJ. 
EMPEROR—Prosecutor 
versus 
R. J. MISTRY—Accusrp 
Factories Act (XXV of 1934), ss. 43,42, 37, 60— 
Enemption—Whether can be inferred from specified 
~exemptions—Factory covered by exemption under 3.37 
—Work found to be going on during period of rest 
—Infringement of provisions of s. 42—Proprietor 
“and manager, if punishable under s. 60 (b) (i). 
“Where under rules made by the Local Govern- 
‘ment, exemptions as to special classes of’ persons 
exist, they have to be specific, and 
from the provisions of which exemption is given 
have tobe clearly specified in such rules. They 
cannot be deduced inferentially from other specified 
exemptions nor a particular exemption should be 
allowed to override the provisions of a section not 
specifically includéd in such exemption. 
It is impossible to infer that because the factory 
enjoyed an exemption as regards s. 37, Factories Act, 
: jt must be presumed that it was not required to 
observe thé provisions of ss. 39and 40. An exemption 
from the provisions of s. 37.does not carry with it an 
- exemption frcm the provisions of ss. 39 and 40, 
Where a dyeing, bleaching and: printing factory 
: js exempt from observation of intervals of rest re- 
| quired bys. 37, but it was found that work was 
. actually going on during the period“ shown as 
“ period of rest in the notice of periods of work 
maintained inthe factory, the proprietor and mana- 
ger are guilty -unders, 60 (b) (¢) for infringement of 
the provisions of s, 42, 


Cr. A. from an order of the Presidency 
Magistrate, Fourth Court, Bombay. 

Mr. P. B. Shingne, for the Crown. 

Mr. H. R. Pardiwala and Y. V: Bhan- 
darkar, for the Accused. 


Sen, J.—This is an appeal by Govern- 
ment against the acquittal of the two 
` accused persons who were charged under 
s. 60 (b) (i) read with s. 42o0f Act XXV 
of 1934. Accused No. 1 is one of the 
proprietors, and accused No. 2 ihe Mana- 
‘ger of the Swadeshi Dyeing, Bleaching 
and Printing Works. 


and found several men working therein 
-at 9-30 P. M.. The 
of work maintained for this factory under 


Bubgror v. R. J. Mistay (BOM) 


the sections ` 


-ullimate control over 


: Court, on the grcund that 


: -and daily hours .for 
On November 12,- 
1935, Inspector Kagal visited this factory - 


notice of the periods- 
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s. 39 of the Act showed that the working 
hours for the night shift were from 6 to 
9p mM. and again from 10 P.M. to 4a. M 
with an hour between. 9 P. M. and 10 P. M. 
as the period of rest. Tne accused were 
accordingly prosecuted for breach of the 
provisions of s. 42 ofthe Act, which lays 
down that no ‘adult worker shall be 
allowed to work otherwise than i1 accord- 
ance with the notice of periods for 
work for adults displayed under sub s. (1) 
of -s.39 and the entries made beforehand 
against his name in the ‘Register of 
Adult Workers maintained. under s. 41. 
The part of s. 60 under which the accused 


were prosecuted runs as follows: 

“Tf in any factory... ..(b) any, person is allowed 
to work in contravention (i) of any of the provi- 
sions of ss. 34 to 38 inclusive 42, 45 and 48..... 
the manager and occupier of thefactory shall each 
be punishable with fine which may extend to five 
hundred rupees. `“ 


“Provided that if both the manager and the 


„occupier are convicted, the aggregate of the fines 


inflicted in respect of the same contravention shall 
notexceed this amount.” . - š 7 

The term “occupier” has been. defined 
ins. 2 of the Act as the. person who has 
tbe affairs of the 
factory. The proprietor accused No..1, 
will under this definition be an occupier 
of the factory. The accused were acquit- 
ted by the Presidency Magistrate, Fourth 
this factory, 


being adyeing, bleaching and printing 


-factory, came under -tke exemption pro- 


vided by r. 80. made under s. 43 (2) (d) 
of the Act. Under that rule adult workers. 


-engaged in cloth printing, bleaching and 


dyeing factories or depariments are ex- 
empted from the provisions ` of s. 37 of 
the Act. The learned. Magisirate held 
that as the workers in this factory were 
exempted from the. operaticn of s. 37, 
which provides for the fixation ‘of intervals 
for rest, no rest ‘hours were to be observed 
and that merely because the notice for 
periods of work mentioned a rest hour 
between 9and 10 P. m. neither the mana- 
ger nor the proprietor could be held 
liable for breach of s.42. In his opinion, 
they would be liable for such breach 
only if it could be shown that they had 
contravened any of the provisions of 
ss. 34,35 and 33 of the Act. Those 
sections provide for the maximum weekly 
which -workers in 
a factory can be allowed to.work as 
well -as for a weekly holiday. The learn- 
ed Counsel for the accused .has argued 
before us that as the factory was exempte 
ed. from the provisions ‘of s 37 of the 


4937 
Act, it should be held that it was als» 
exempted from the provisions ` of ss. 39 
and’ 40 ofthe Act, which require that a 
notice for the periods of work should be 
displayed and maintained, being fixed be- 
forehand in accordance with the provisicns 
of ss. 34 to 38, and that any proposed 
change in such ‘period shall he . notified 
to the Inspector in duplicate before the 
change. is made. It is argued that none 
of the sections ‘providing for the periods 
of rest andrelating to notices of periods 
of work showing such periods of rest apply 


to the present factory owing to the exemp- ` 


tion enjoyed by the factory as regards the 
fixing of the intervals of rest under s. 37. 
It seems to us that the learned Magistrate 
has wrongly applied the provisions relating 
to exemption under rules made under s. 43 
of the Act. ‘The relevant parts of this sec- 
tion are as follows:— . Te, í 

(2) The Local Government may make rules for 
adult workers providing for the exemption to such 
extent and subject to such conditions as ‘may be 
prescribed in such rules; = - 

(d) of workers engaged in any work which for 
technical reasons must be carried on continuously 
‘throughout the day—from the provisions of ss, 34, 35 
-86, 37 and 339.” 

There. is no question that the present fac- 
tory is covered by ihe exemption relat- 
ing to cloth printing, bleaching and dyeing 
factories or departments; but it will be 
observed that the exemption provided 
under r. 80 referred to above is with res- 
pen! to s. 37 alone. Sub-s. (3), s. 43, states 
that:— aS oe : 

“Rulés made under sub-s. (2) providing for any 
exemption may also provide fcr any consequential 
exemption from the provisions of es, 39 -and 40 
which the Local Government may deem .to be 
expedient, subject to such conditions as it may 
impose.” . 

In the present ‘c.se no cinsequential ex- 
emptions from ths provisions of ss. 39 and 
40 have been made. Agaiu s. 44 (1) is 
as follows:— f 

“Wherejthe Local Government is satisfied that, 
owing to the nature of thé work carried on or to 
other circumstances, it is unreasonable to require that 
the periods of work of any adult workers in any 
factory or class of factories should be fixed before- 
hand, it may, by written order, relax or modify 
the provisions of ss. 39 and 40 in respect of such 
workers to such extent and in such’ manner as it 
may think fit, and subject to such conditions a3 it 
may deem expedient to ensure control over periods 
of work.” : 4 

"In our opinion the fact that no relaxa- 
tion or modification-of the provisions of 
ss. 39 and 40 has been made either under 


5. 44 or under s. 43 (3) shows thatit is not- 


intended that the exemption as regards the 
provisions of s.37 should override the clear 
Provisions of ss, 39 and 40. The schemes 
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of Part |, Chap. IV of the Act which relates 


to “restriciions on working honrs of adults” 


feemns to be that factories arè to provide 
weekly and daily hours of work as provid- 
ed in ss. 34 and 36, a weekly holiday under 
s. 35, and intervals for rest ‘under s. 37, and 
that they are required to display and cor: 
rectly maintain a notice of the periods of 
.work showing cleariy the. periods within 
which adult workers may be-required to 
work. This notice of periods must remain 
operative until any change that may be felt 
necessary has been notified to the Inspec- 
tor and thereafter the change made accord- 
ingly; and while such notice remains 
operative, all adult workers are to work in 
accordance with the periods for work stated 
therein. In certain cases under rules made 
by the Local Government under s. 43, there 
may beexemptions as to special classes 
of persons or workers; but where such er> 
emptions exist they have to be specific, 
‘and tke sections from the ‘provisions of ` 
which exemption is given have to be clearly 
specified in such rules. It does not seem 
intended that exemptions can be deduced 
inferentijally from other specified exeniptions 
or that a particular exemption should be 
allowed to ovérride the provisions of a 
seclion not specifically included in such 
exemption. -The accused certainly could 
havetaken advantage of the exemption as 
regards s, 37 “and eithér dispense with 
periods of rest (if ss. 34 and 36 were not 
infringed thereby) or provide intervals of 
rest at variance with the réquirenients of 
that section. It does not seem to be their 


-case that the-intervals for rest were dispens- 


a 


ed with. a 

The case as stated in their written ŝtate- 
ments is thit as an experimental measure 
it was decided that the workmen working 
in the night chif; should be allowed to have 


“the factory at 34.M. and that for the said 


concession the workmen undertook to take 
the benefit of the rest period in batches, 


- viz., that all cf them undertook to do the 


work between 9 and 10 pr. M., it beitig 
arranged ‘that they were to have their 


-recess intervalfrom 10 P.M. or at about 


that time in batches. Such an arrange- 
ment was clearly not in acsordance with 


“the periods of work and rest ghowh jn the 


notice of periods- maintained under s. 39. 


‘In ouxopinion, if the factory was 10 work 


under such an arrangement as stated above, 
it was‘the duty of the accused to get tke 
notice of periods of work amended in the 
manner provided by s. 40 and then to bring 
such change into operation, The manages 
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in. which~s. 43 (3)-and s. 44 (1) are worded 
‘Clearly. shows that. if it was intended to 
. give, factories of. this description exemption 
as regards the requirements of ss. 39 and 
, 40, that would have been specifically shown 
, by a rule or an order to that effect. It is, 
dn our cpinion, clearly impossible to infer, 
a8 the learned Magistrate appears to have 
done, that because the factory enjoyed an 
_ exemption as regards s. 37, it must be pre- 
_Sumed that it was not required to observe 
the provisions ofss. 39 and 40 and that 
therefore, there has been no infringement 
of 8, 42 in this case. 
work was actually. going on in a period 
shown as the period of rest in the notice 
of periods for work. That being so, there 
is no doubt, in our opinion, that the clear 
. provisions ofs.42 were infringed and that 
, an offence punishable under s. 60 (b) (i) of 


the Act was committed. The appeal must: 


accordingly be allowed and each of the 

accused convicted. As regards the senten- 
.. ance, this appears to be the first case of its 
, kind that has come to the notice of this 
' Court and the accused themselves might 
. have been under some misapprehension, it 
seems -to us, as to the interpretation of the 
. different sections discussed above. We 
_ think that the ends of, justice will be met 
‘by the infliction of a nominal sentence 


- and we accordingly sentence each of the 


. accused to a fine of Rs. 15. 

Broomfield, J—I agree. That there 
has been a breach of the terms of s. 42 seems 
tome to be beyond dispute. That section 

,,8ays that no adult workers shall be allowed 
Z- to work otherwise than in accordance with 
the notice of periods for work for adults 


..- displayed under subss. (1) 8.39. The notice 
.. displayed under that section showed the 
= period 9p.m. to 10 P.M, as a period af 
<- rest. When the Inspector went there at 


<: 9-80 P. M., he found several of the hands work- 
„iing. The defence substantially comes to 
.. this; that because this is a bleaching and 
. dyeing factory and, therefore, exempt from 
the provisions of s. 37 of the Act under the 
rules made unders. 43 (2) (d), therefore, 
itis also exempt from the provisions of 
- 88. 39 and 40. That is to say, the contention 
is that ss. 39 and 40 only apply when s. 37 

. applies, but that is not so. There is noth- 
- ing in the Act to show. that exemption from 
“the provisions of s. 37 carries with it an 
exemption from the provisions of ss. 39and 

, 40. On the other hand, sub-s, (3), s. 43 and 

. 8.44 indicate thatexemption from the pro- 

_ Visions of s. 37 does not connote exemption 
|. from those other sections, since if that were 
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Itis not denied that - 
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50, 9. 43 (3) and s. 44 would be superf uous. 
Ii is necessary that the provisions of the 
Act in this respect should be complied 
with, because if the working in the factory 
is not in accordance with the notified 
periods of work, Inspecting Officers would 
find it difficult to check the employment 
of the factory hands and ensure that they 
are not employed beyond their maximum 
period. f 
N. Appeal allowed. 


——$—— 
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PATNA HIGH COURT | 
Criminal Revision oe No, 491 of 
193 


September 23, 1936 
-. -> ROWLAND, J. _ , 
,. SAKHICHAND KANDU—AccusED 
—PETITIONER 
versus 
EMPEROR—Oprosite PARTY | 

Penal Code (Act XLV of 1860), s. 182—Circum- 
stances must be shown that only inference is that 
person giving information knew or believed it to be 
false, 

To constitute an offence under s. 182, Penal Code 
it must be shown that the person giving the infor- 
mation knew or believed it to be false or that „the 
circumstances in which tho information was given 
were such that the only reasonable inference is that 
the person giving the information knew or believed 
it to be false. . `. 


Or. R. P. from an order ofthe Additional 
Sessions Judge, Saran, dated August 3, 
1936.4 < 

Mr, G. P.Singh, for the Petitioner. - 

Mr. Gopal Prasad, for the Crown. 

Order.—The petitioner has been con- 
victed under s. 182, Indian Penal Code, 
and sentenced to two months’ rigorous im- 
prisonment and a fine of Rs. 50. It is al- 
leged that he gave the Sub-Inspector of 
Police an information which he knew or 
believed to be false intending the Sub- 
Inspector to make an investigation anc 
so on. The subsiance of the petitioner's 
information was that during the preceding: 
night his house had been broken into and 
a sendh cut in the wall connecting his 
main room with a small outer-room, thas 
access having been obtained in this mannex 
to his main room his safe had beer 
opened and some properties had beer 
stolen. He said that he” found the 
sendh and some clothes left behind; alse 
that he suspected certain persons in connec 
tion with the alleged crime. 'The Sub-Inm 
pector made an investigation. He forme 
the opinion that the information had bee: 
false and he complained to a Magistrat 
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of the offence under s. 182, as having been 
ccmmitted by the present petitioner. The 
Magistrate convicted the latter, and on 
appeal he was only able to obtain some 
modification of the sentence. In the grounds 
of the application to this Court some ob- 
jections are taken to the regularity of the 
proceedings, but I find no substance in 
them. There is only one substantial point 
-that arises in the case and that 1s what was 
“the duty of the prosecution to prove in order 
to establish the ingredients necessary for 
conviction under s. 182 and has the prosecu- 
tion been able to produce evidence on 
which a Court is entitled to act in found- 
ing a conviction? The ingredients of the 
offence punishable under s. 182 are stated 
in ihe section itself. They are not the 
same as the ingredients of the offence under 
s. 193 of giving false evidence or the ingre- 
„dents of the offence under s. 211 of making 
a false charge. Under s. 211 the accused 


person must institute a proceeding against ~ 


-a person knowing that there is no just or 
lawful ground for such preceeding. Under 
.8. 193 the accused must have made a state- 
-ment which is false and which he either 
‘knows or believes to be false or does not 
believe to be true. Under s. 182 the accus- 
‘ed must have given to a public servant 
‘information which Le knows or believes to 
be false. It has been explained in Rayan 
Huttt v. Emperor (1): 

“To constitute an offence under that section (s. 182), 
it must be shown that the person giving the in- 
formation knew or believed it to befalse or that the 
‘circumstances in which the information was given 
-were such that the only reasonable inference is that 
.the person giving the information knew or believed 
it to be false. The fact that the information is shown 
“to be false does not cast upon the party who is 
charged with an offence under this section, the 
burden of showing that when he made it he believed 
it to be true. The prosecution must make out that 
the circumstances were such that the only reasonable 
‘inference was that he must have known or believed 
it to be false.” 

Now as tothe falsity of the information 
given, the prosecution has not adduced any 
direct evidence. There is no witness to 
depcse that on the morning of April 24, 
1936, the petitioner Sakhichand did not find 
asendh cut in the wall of his room. There 
is no evidence that he did not find that 
the small outer room had been opened: 
there is no evidence that he did not find the 

‘clothes scattered cn the floor; and there 
is no evidence that he did not miss money 
which had been in his safe. On the defence 
side the accused naturally could not pro- 
duce any witness who had seen the sendh 
being cut or theft being committed or had 

(1) 26 M 640; 1 Weir 199, : 
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Seen any of the thieves; but he examined 
his own brother to prove that on getting 
up in the morning the petitioner told him 
and showed him what he had -found. Tne 
Magistrate has regarded ihe testitony of 
this defence witness as worthless because 
he is accused's brother; but there is no evi- 
denée on which it can be said that this 
part of the witness's testimony is not trie. 
The conviction has been based by the 
Courts below on their view that, the story 
told by Sakhichand was so improbable 
that they could not believe it to be true. A 
number of reasons are given -fot holding it 
to be improbable. The one’ which has 
weighed most with the Courts below appears 
to be the size of ihe- sendh.: The Sub- 
Inspector who saw it was of opinion that 
no man could go through so small a hole. 
Now that is a matter of opinion. There is 
evidence that some experiments were 
made: but they all appear to have been 
by adults, and the failure of an adult to go 
through the hole does not show that a boy 
could not do so, Again the failure of two 
or three of the accused’s neighbours, pre- 
sumably respectable persons, to go through 
the hole does not show that an expert 
criminal could not have the skill to push 
body through a smaller aperture than a 
mere amateur. Those who have attended 
circus performances are familiar with a 
trick shown by performers of putting the 
whole body through the opening of a sur- 
prisingly small ring. Therefore, the opinion 
of the Sub-Inspector that it was unlikely 
that any one should be aple to get through 
this hole is an inconclusive matter. . 
Another point taken was that it was ims 
probable that a thief should be. able to 
find and use the key of the safe. In this 
connection the Magistrate and the Sessions 
Judge hardly appear to have noticed that 
Sakhichand had told the Sub-Inspector 


that he had seen Paltan Gonr at his place 


a day or two before and there was a pose 
sibility that Paltan Gonr had used that 
opportunity to reconnoitre the position, 
There is no evidence that Paltan Gonr 
did not visit the house of Sakichand during 
the two or three days before the alleged 
burglary. Paltan Gonr was called as a 
prosecution witness but no questions were 
put to him. He has not denied that he 
visited the house of Sakhichand. He has 
not even denied that he committed a bur- 
glary there. Next it is said to be improh- 
able that the thieves should go away leav- 
ing some valuable clothes behind. ‘his 
is pure speculation. The thieves might 
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have left.in baste in ` ecnsequence of some 
fancied alarm. Fourthly, it is said that the 
sendh was made in an improbable position. 
Apart from the fact that this is also purely 
speculative reasoning, it does not seem to 
me to be at all improbable that the place 
referred to should be selected by thieves 
for the making of a sendh. The main 
room is an east-facing room and a smaller 
room adjoins it on the west with a dcor to 
the north. The thieves were able to enter 
thafsmaller recom by opening the dcor. 
Once inside it was easy for them to re- 
main unobserved while making tke hole 
in- the wall of the larger room. This 
security from observation could not have 
been obtained by them while making a 
sendh from tke lane on the south or from 
any of the external walls of the complain- 
ant's house; so that this point, if examined, 
really tells in favour of the probability of 
Sakhichand’s information being true rather 
than against it. - f 
The next point is that the Courts have 
found it difficult to believe that the accused 
who was sleeping outside only a few yards 
away would not wake up hearing the noise 
of a burglary. That is a matter of probabi- 
lity. Some people, as is well known, sleep 
more heavily than others. Some burglars, 
as is also well known, can do their opera- 
tion very quietly and making very little 
noise. There is no- breaking of locks and 
boxes in this case such as must have been 
noisy. Finally reference is made to the 
motivé. There is some enmity between 
Sakhichand and Sheonandan and other 
persons whom he named as suspects. This 
motive is: not denied, but as usual it is 
‘capable. of cutting both ways. It could 
be a motive for the commission of a burg- 
lary as well as a motive for the formulation 
of a false case. But in the absence of any 
direct evidence that any one of the state- 
ments made by Sakhichand to the Sub- 
Inspector was false, the Courts had not be- 
fore them, in my opinion, material on 
which they could properly convict. The 
fact is, it seems to me, ihat the burden of 
proof has in substance been placed on the 
accused instead of on the prosecution. I 
find myself unable to support the conviction. 
The application will be allowed, the con- 
viction set aside, the petitioner acquitted 
and ihe fine, if ‘paid, is to be refunded. | 
Do ONS Conviction set aside. 
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CALCUTTA HIGH COURT 
Letters Patent Appeal No. 43 of 1935 
March 20, 1936 
Guaa AND BARTLEY, JJ. 

ANNADA PROSAD CHATTERJI— 
PLAINTIFF—APPELLANT 
VETSUS 
PHANINDRA BHUSAN GHATAK 
AND OTHERS—DEFENDANTS—RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), ss. 159, 167— 
Suit by purchaser at rent sale for possession—De- 
fendants, mortgagees purchasing -property in execu- 
tion of mortgage decree—Claim reststed—JJortgage 
subsisting at time of rent sale—Mortgagecs purchas- 
ing within one year of rent sale—Purchaser at 
rent sale, whether entitled to possession or should first 
redeem mortgage. 

In a suit for possession of property by a purchaser 
at rent sale the defendants were mortgages at the 
date of the rent sale at which the plaintiff was the 
purchaser ; the rent sale was prior in point of time 
and the.defendants purchased the property within a 
year of the rent sale in execation of their mortgage 
‘decree. The right of the defendants underthe mort- 
-gage was not annulled: : 

Held, that the sale under the mortgage would not 
for all purposes extinguish the mortgage; the pur- 
chaser at the mortgage sale could fall back on the 
mortgage, and use it asa shield against the pur- 
chaser at arent sale and the purchaser wasnot en- 
titled to possession, unless he redeemed the mort- 
gage. Sukhi v. Golam Safdar (1) and Sita! Chandra 
Majhi v. Parbati Charan (2), followed. 


L. P. A. against the judgment of Mr. 
Justice R. ©. Mitter, dated August 9, 1935. 

Messrs. B.C. Mukerjee and Muku Pada 
Chatterjee, for the Appellant. 

Messrs. Panchanan Ghose and Sailendra 
Nath Banerji, for the Respondents. 


Judgment.—Thisis an appeal by the 
plaintiff in a suit for possession on declara- 
tion of title, and is directed against the 
decision of our learned brother R. ©. Mit- 
ter, J., affirming that by the Subordinate 
Judge, Bankura. The plaintiff prayed 
relief inthe suitinstituted by him on the 
basis of rent sale at which he was the 
purchaser of the property in litigation, on 
November 22, 1923. The defendants who 
resisted the claim of the plaintiff in the 
suit, were the mortgagee purchasers at a 
sale in execution of their mortgage decree; 
the purchase of the defendants was on 
May 20, 1921. The case of the defendants 
was thatthe plaintifis not having annulled 
tke mortgage, were not entitled to get 
possession as prayed by them in the suit 
without redeeming the morigege. The 
learned Subordinate Judge in the Court of 
Appeal below gave effect to ‘the defence of 
the defendants, andthe decree passed by 
him directed: payment of the decretal 
amount of the defendants’ mortgage, before 
he could get khas possession- of the lands 
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in suit. ‘The decree so passed by the lower 
Appellate Court was affirmed by Mitter, J., 
in Second Appeal. In the case before us, 
the defendants were mortgagees at. the 
date of the rent sale at which the plaintiff 
was the purchaser; the rent sale was 
prior in point of time and the defend- 
ants purchased the -property within a 
year of the rent sale in execution of 
their mortgage decree. The right of the 
defendants under the mortgage was not 
annulled. | 

On the facts of the case, about which 
there is nodispute, the legal position would 
be theone indicated by our learned bro- 
ther Mitter, J., in his judgment, that the 
sale under the mortgage would not, for all 
purposes extinguish the mortgage; the 
purchaser, at the mortgage sale could fall 
back on the-mortgage, and use it as .a 
shield against the purchaser at a rent 
sale., This is in consonance with the 
principle underlying the decision of the 
Judicial Committee in Sukhi -v. Golam 
Safdar (1), and is in accordance with the 
decision of this Court in Sital Chandra 
Majhi v. Parbati Charan (2), in which it was. 
held; in line with the decision in previous 
cases, that the.mortgagee purchasing pro- 
perty in execution of a. decree obtained 
by him in the suit instituted on the mort- 
gage in which the purchaser at a rent sale 
was not, made a party, does not lose his 
right to be redeemed by the purchaser at 
rent sale; and the relative rights of the. 
purchaser at the rent sale .and the mort- 
gagee should be determined with reference 
to this position at the time of the sale. 
As indicated above, we are in entire agree- 
ment with the decision of our learned 
brother Mitter, J. and this appeal must 
accordingly be dismissed. The appeal is. 
dismissed with costs. ; 

(D. Appeal dismissed. 
(d) 48 IA 465; 65Ind.Cas 151: A IR19922 PO 
11; 43 A 469; (L921) M W M 445; 14 L W 162; 26 
OW N279;42M L J15; 30 M L T 175; 2: Bom. L 


R 590 (PC). 
Mo 35C L Jl; 69Ind. Oas. 841; AT R1922 Cal. 
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PATNA HIGH COURT. ..- 
Criminal Revision Petition No. 459 of 1936 
. September 7, 1936 

ROWLAND, J. is 
J. RAMACKERS AND ANOTHER— 
AccUsEp—PETITIONERS 
versus 

: EMPEROR—Opposits Party 
Motor Vehicles Act. (VIII of 1914), s, 16—Patna 


EMPEROR (PAT) 741 
Motor Vehicles Rules, r: £0 (5)—Position of refle.t- 
ing mirror-It must reflect trafie from rear—Truck 
if found .so loaded as not to reflect approaching 
trafic from: the rear, the offence under Rule is 
committed. ay oy ; AP 

There is no réquirement in the Motor Vehicles 
Act or Rules that the mirror should be fitted in any 
particular position. What the rule requires is that 
it should be capable of reflecting traffic approaching 
from the rear. Where the mirror fitted to truck is cap- 
able of reflecting traffic coming from behind and 
there is no evidence that the truck was so heavily 
loaded that the mirror would not reflect approach- 
ing traffic, that would not constitute an offence under 
the Act and the rule. . 


Cr. R. P. from an order ot the Deputy 
Magistrate, Ranchi, dated Jure 17, 1936. ` 


Mr. K. K. Banerjee, for the Petitioners. 


Order.—This application arises out ofa 
prosecution under s. 16 and r. 20, cl. (5), 
Motor Vehicles Act, and Rules thereunder. 
Clause (5), r. 20, imposes a penalty both on 
the owner and on the -driver in case in 
motor vehicle other than a motor cycle is 
driven in a publice place without being 
fitted with a mirror which will reflect traffic 
approaching from the rear. Mr. J. Ramac- 
keris the owner and Mobarak Hossain 
was the driver of a goods truck “B. O. 
R. 131." A Police report was submitted on 
March 16, 1936, for their prosecution on the 
allegation that no mirror was fitted in the 
truck. The case broke down. It was found 
that the truck was fitted with a central 
mirror inside the windscreen. The Police 
prosecutor did not, however, abandon -the 
case but contended that the rule had not 
been complied with because an outside 
mirror on the right ought to have been fitted. 
There is no requirement in the Act or Rules 
that the mirror should be fitted in any par- 
ticular position. ‘What the rule requires is 
that it should be capable of reflecting traffic 
approaching from the rear. The mirror 
fitted to this truck is capable of re- 
flecting traffic coming from behind as 
found by the trying Magistrate provided 
that the truck is not fully loaded; but it 
may become ineffective if the lorry is fully 
loaded. Ifthe evidence in this case had 
been that the truck was so heavily loaded 
on the day in question that the mirror would 
not reflect approaching traffic then that 
would have heen enough to constitute an 
offence under the Act andthe Rule. But 
the point for decision was whether the 
mirror was so placed asto reflect traffic 
approaching from behind | at the time when 
the driver was driving the truck. Thare is 
no finding that-on that day the mirror did 
not give an adequate reflection of any. 


742 
traffic that might come from the rear. That 


being so, the conviction cannot stand and - 


must be set aside. The accused are acquit- 


icd and the fines, if paid, are to be refunded. ° 


D. Sentence set aside. 





CALCUTTA HIGH COURT 
Civil Rule No. 846 of 1936 
April 21, 1936 
bee R. ©. Mirrer, J. 
Rai NALINAKSHA DUTTA BAHADUR— 
PETITIONER 
. versus 
Kazi ABDUL JALIL axpotusrs— 
Opposite PARTIES 

Bengal Tenancy Act (VIII of 1885, s 26 (1), (5), 
(6)—Sale of share in occupancy holding—Pre-emption 
application by landlord—Pre-emption suit by another 
co-sharer by inheritance—Latter's suit decreed—Land- 
lord's application should be dismissed. 

The co-sharers of an occupancy holding sold their 
share and the landlord on getting the notice of it made 
an application for pre-emption under s. 26-F, Bengal 
Tenancy Act. The transferees were made parties de- 
fendants to-that application. While this application was 
pending another cc-sharer of the vendors instituted 
in the same Court a suit to enforce the right which 
he had to preempt under the Muhammadan Law. 
The landlord was made a defendant, This suit for 
eet Aer and the application under s. 26-F were 


eard together and cne judgment was rroncunced 
and the suit was decreed: 

Heid, that by reason of the pre-emption decree 
passed in the. pre-emption suit the transfe1ees, ceased 
to have any right, title and interest in the property 
purchased by them, and asthere could be no order 
for pre-emption against the co-sharer who had ob- 
tained the decree by reason of s. 26-F (1), the land- 
lord's application should be dismissed. Abdul Jalil 
v. Mahamuda Khatun (1), distinguished, 


Mr. Hariprasanna Mukherji, for the 
Petitioner. 


Messrs. Bijali Bhusan Sanyalend Surajit 
Chandra Lahiri’ for Deputy Kegistrar, for 
the Opposite Parties. 


_ Judgment —This appeal raiscs a ques- 
tion, so far as I-am aware, of first im- 
pression. ‘The position is ihat six per- 
suns, namely Surman Mondal Ko'a and 
tive others, who may conveniently be called 
the Kolas, had an interest in an occup- 
ancy holding; Muhammed Soleman was 
their co-sharer in the said holding. They 
ale allMuhammadans. On Apiil 4, 1934 
the Kolas sold their share in the holding 
to opposite parties Nes. 1 to3 who are also 
Muhammadans. The notice of this transfer 
was served upon the landlord, the peti- 
toner hefore me, 
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On getting the notice the petitioner made ` 
an application for pre-emption under s. 26-: 
F, Tenancy Act, in the Court of the Second 
Munsif at Krishnagar on June 6, 1934. ‘The 


- transferees, namely opposite parties Nos. 1: 


to 3, were made parties defendants to- that’ 
application. While this application was 
pending, Muhammad Soleman instituted 
in the same Court a suit to enforre the’ 
right which he had to pre-empt under the 
Muhammadan Law. The landlord was: 
made defendant No. 10. This suit for pre-- 
emption andthe application unders. 26-F 
were heard together and one judgment. 
‘was pronounced. In dealing with the suit 
for pre-emp'ion ihe learned Munsif came’ 
to the conclusion that the landlord, the 
petitioner before me, wes not a necessary’ 
party. He came to the conclusion that 
Mucammad Soleman was a co-sharer of the 
Kolas and he had become a co-sharer not’ 
by purchase but by inheritance from his 
maternal grandfather who wasa cc sharer 
of the predecessor of Surman and five other- 
Kolas. The learned Munsif made a decree 
for pre-emption in favour of Muhammad 
Soleman and directed him to: put in the 
consideration money for which the Kolas 
transferred the properly, with interest to- 
gether with costs of conveyance and re- 
gistraticn, within a fortnight frem the date 
af the. judgment. The money wes put in 
by Muhammad Soleman within time. 
Therefore, he has g t an absolute decree 
for pre-emption in hisfavour. The decree 
was given on the basis thatas a co-sharer 
in the property he had got tha right 
of pre-emption, boththe transferors and the 
transferees being Muhammedans. 

After disposing of the suit for pre-emp-' 
tion, the learned Munsif tock up the ap- 
plication for pre-emption under s. 26-10, 
He came to the conclusicn that the peti- 
timer had not in the circumstances of the 
cese any right of pre-emption because of 
sub-s. 8-of that section. In my judgment 
the order is correct. By reason of the pre- 
emplion decree prssed in tha pre» 
emption suit the transferees, opposite 
pertlies Nos. ] to 3, ceased to have any right, 
title end interest in the property purchased 
by them since Muhammad Soleman has 
complied with tLe decree for pre-emption: 
by putting in Cuurt the necessary money. 
Thetitle to that part of the holding which 
belonged to the Kolas isnow in Muhammad 
Soleman and is not in opposite parties Nos. 
l to 3. Scction 26-F, sub-e. (1), el. (a) 
enacis that when the transferee cf an oc- 
cupancy holdingis a co-sharer im the ten~ 
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ancy whose existing interest has accrued 
othzrwise than by purchase, the landlord 
has no right to pre-empt. In the present 
case.Muhammad Soleman, who has now 
acquired the interest of the Kolas by 
reason of the decree in his suit for 
pre-emption, 
derived his character as co-sharer tenant by 
inheritance. Sub-s. (5) of the said section 
deals with the making of an order for 
pre-emption in favour of the immediate 


landlord, and sub-s. (6) deals with the 
That sub-section . 


effect of such an order. 
says:— 


"From the date of themaking of the order under ' 
Bub-s. (5), the right, title and interest in the holding ’ 


or portion orshare thereof accruing to the transferee 
from the transfer shall ....be deemed to have vested 
in the immediate landlord and co-sharer immediate 
Janah, if any, whose application has been allow- 
ed, ete.” i 


At the date ofthe order, in Miscellaneous 
Case No. 42 of 1935 the right, title and 
interest in the holding had already vested 
in Muhammad Soleman by reason of the 
pre-emption decree in the suit, There 
was no right, title and 
pre-emption order, if made under s. 26-F 
sub-s. (5), can operate. 
mind a difficulty in the way of the land- 
lord inthe present case.- The title in the 
holding which formerly belonged | to: the 
Kolas has now vested in Muhammad Sole- 
man.. Therecan be no order for pre-emp- 
tion 
reason of the provision of s. 26-F, sub-s, (1) 
cl. (a). This is the main difficulty which 
I feelin the way of the petitioner landlord. 
In this view of the matter it is not necessary 


for me to consider the precise effect of sub- 


s. (8), s. 26-F, although there is much 
force in the contention of the opposite 


parties based on the said sub-section. Both ' 
the landlord and Muhammad Soleman had- 


based their cause of action: for pre-emp- 
tion on the self same transfer, viz, the 
transfer by the Kolas. Muhammad Sole- 
man, who is a co-sharer in the tenancy other 
than by purchase, has already got pre- 
emption order in his suit and the title of the 
Kolas had vested in-him. . 

In support of his contention the learned 
Advocate for the petitioner relied upon the 
decision in Abdul Jalil v. Mahamuda 
Khatun (1). Ido not think that this case 
hasany bearing on the present case so far 
as the present controversy is concerned. 
In the last purt of the judgment only an 


(1) 37 O W N 848; AT R 1934 Cal. 3; 147 Ind. Cas. 
1040; 58 O L J143;6R C 391 (2), 


as to costs. $ 


is a cosharer and he had ` 


interest left to’ 
opposite parties Nos. 1 to 3 on which the: 


That is to my: 


against Muhammad Soleman by- 
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peor 


obvious proposition is laid down that a‘ 
man can be pre-empid against himself. It'is _ 


for these reasons that I discharge this’ Rule ~ 


but in the circumstances, I make no order’ 


D. Rule discharged. 
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PATNA HIGH COURT. 


Civil Revision Application No, 197 of 1936 


October 7, 1936 pi 
| VaARMA, J. i 
CHAIRMAN or tag COMMISSIONER 0 
CHAKRADHARPUR MUNIOIPALITY— 
` PETITIONERS ' 
Versus 4 


MURLIDHAR MARWARY—Oppositg PARTY. ` 


Provincial Small Cause Courts: Act (IX of 1887), 


Sch. II, Art. 19—Suit for declaration that certain “ 


assessment was ultra vires and for recovery of excess 


amount paid—Suit held covered by Art. 19 and appeal `. 


lies—Revision—High 
the point raised ts one of law. 


Plaintiff instituted a suit for a declaration thatthe : 


assessment in respect of his holding in excess of 


Rs. 18-9-0 per quarter was ultra vires and for the re- z 


very of Rs. 54 which had been realized from him 
by RM Municipality which was not entitled to re- 
cover anything more than Rs. 18-9-0 per quarter : 


that the suit was fora declaratory natureand - 
Br e by Art. 19, Sch. IL, Provincial Small | 


Courts Act and that an appeal could lie. 
nat Motilal v. Surat City Municipality (7) and 


Nogendra Nath Roy v. Ashutosh Roy Chowdhury (8), < 


referied to. 


Where the lower Appellate Court decrees perma- i 


nent reduction in assessment though there could not 


be any permanent reduction once the asszssment has ` 
apy according-to provisions of Municipal Act: - 
Held, that at best it was a point of law and that . 


been made, 


the High Court would not interfere in revision. 


C. R. App. from an order of the Special : 
Sub-Judge, Chaibassa, dated January 10, - 


936. Pe 
i Mr. G. C. Mukherji, for the Petitioners. 


Mr. S. De, for the Opposite Party. / < 
against the - 
decision of the lower Appellate Court setting “ 
aside the judgment of the Munsif of Jam- ' 


Order.—This is a petition 


at Chaibassa dismissing the suit of 
the plaintiff for a declaration that the: 
assessment in respect of his holding 
No BJ118 within the Chakradharpur Muni- - 
cipality in excess of Rs. 18-9-0 per quarter 
was ultra vires and for the recovery of Rs. 54 
which had been realized from him by the 
said 
of 1933-34. 


shedpur 


The trial Court held that. the: 


suit was barred by the provisions of s. 119, ` 
inasmuch as it was-not . 


Municipal Act, y not 
proved that their action was ultra vires.’ 
The lower Appellate Court went into the: 
facts of the case and came to the conclusion. 


Municipality in Certificate Case No. 295 . 


ourt will notinterfere where — 
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that the action of the Municipality wasultra 
vires and decreed the suit of the plaintiff 
for a sum of Rs. 45-12 0. 

In order ‘to understand the nature of 
the suit it is necessary to give some facts. 
The „Plaintiff has a house which comprises 
holding No. P/118 within the Municipality 
of Chakradharpur. The original tax of the 
holding was Rs. 11-4-0. Then it appears 
it was raised to Rs. 12-6-0 in the year 
1929 30, on account of the increase of the 
latrine tax. Thereafter there was a general 
Trevision which’ was completed on January 
26, 1930, and by that revision the tax was 
fixed at Rs. 41-40 from April 1, 1939. On 
appeal by the plaintiff, the Municipality 
reduced the tax to Rs. 30-15-0 per quarter 
on March 22, 1930. Then there was further 
Teduction and the plaintiff was to pay at 
the rate of Rs. 12-6-0 up to December 1930. 
It appears that from January 1931 to 
March 1932, the tax was realized at the 
rate of Rs. 16-8-0. There was again a fresh 
assessment by the end of 1938132 and 
ihe tex was raised to Rs. 41-4-0 from Aprill, 
1932. In theyear 1933 on an application 
(Ex. F) made by the plaintiff it was - settled 
tnat the tax would be charged at Rs. 33 
from July 1, 1933. Then again there was 
some charge and the tax from January 1, 
3934 was tised at Rs. 25. The’ demand 
made by the Municipality was for the first 


and second quarters of 1933-34, that is, at the . 


vate of Rs. 41-4-0 for the first quarter and 
Rs. 33 for the second quarter. As there 
was no payment a certilicate case was 
started and the Municipality realized the 
amount. The plaintiff was compelled to 
deposit Rs. 91-2-0 which exceeds by Rs. 5k 
the legitimate demands tor the two quar- 
ters which would c.me to Rs. 37 2-0. The 
plaintiff it appears had leit a copy of the 
notice on June 2, 1931, ut the Municipal 
office before filing this suit and anotner 
was. delivered through registered post on 
June 5, 1934. 

The Munsif who tried the suit has he'd 
that from ap entry in the peon hook 
(iis. C) itmust be presumed that notice of 
enhancement must nave been sent by the 
Municipality on January 19, 1932, before 
insreasing the assessment to Rs. 4140. 
He jiurther held thet the reduction of 
Ks. 90-12:0 was by way cf remission only for 
that year and not a permanent reduction 
of the tax to Ks. 18-3-0 per quarter. The 
lower Appellate Court refers tu some very 
significant facts by which it comes to the 
c melusion that the action of the Munici- 
p hty was ultra vires. First of all it refers 
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to. Ex. 3 (k), dated March 20, 1933 from 
which it appearsthat the rate of the tax 
was Rs. 18-90 and thesame amount was 
paid butareduction from the higher tax 
imposed earlier seems to have been made 
only e'even days after, that is, on March 31, 
1933. Tre lower Appellate Court ` further 
refe:s to the fact tht the assessment 
register had n t been produced nor any 
orderof the Chairman enhancing’ the tax 
to Rs. 41-4-0; further it could not be under- 
stood why a substantial amount of Rs. 90-12-0 
was remitted at the close of the year 
1932-33. The lower Appellate Court has 
also held that the provisions of s. 107, 
sub s. (2) have not been complied with 
because it did not feel satisfied that the 
entry in Ex.C proves that any notice was 
received by the plaintiff and- upon this - 
finding it has held that the action cf the 
Municipality was ultra vires and therefore 
decreed the suit. 

Mr. G. C. Mukherji appearing cn behalf 
of the petitioner Municipality bas urged that 
the suit was of the nature of a Small 
Cause Court suit, that the decree- as pass- 
ed cannot be sustained and the finding 
are vitiated. He refers to certain piece- 
of evidence which, according to him, have 
been wrongly admitted. Firstly Le has 
urged that the suitis of the nature of a 
Small Caure Court suit and should not have 
been tried in the general way and, there- 
fcre, there could not be any. appeal to the 
lower Appellate Court. He urges that the 
appeal was incompetent and, therefore, 
the Appellate Court judgment should he 
set aside. He has referred to various 
authorities some of them being the cases in 
Somar Sao v. Balchand (1) Jaduni Pande 
v. Sheonadan Pande (2), and Ku Sit Yar v. 
Ma Shwe Taing (3). He has referred to 
some earlier cases also, for ex:mple, the 
cases in Shankerbhai v, Sumabhai (4°, Indra 
Chandra Mukherjee v. Srish Chandra. 
Banerjee (5), and Kollipara Seetapathy v. 
Kankivaii Subbayya (6). 

My. Saileswar De on the other hand has 
drawn my attention to Seb. H, Art. 19, 
Provincial Small Cause Courts Act, for 
the purpose of showing that the suit was 


ate 9 P L T 493; 109 Ind. Cas, 46; A I R 1928 Pat 


el, 

(2) 11 Pat. 690; 141-Ind. Cas. 130; A I R 1933 Pat. 
31; 11 P L T 239; Ind. Rul. (1933) Pat. 46. 

(3) A LR 1934 Rang. 312; 152 Ind. Cas. 144; 7R 
Rang. 149. 
(i) 25 B 417; 3 Bom. L R 129. 

(5) 40 C 537; 21 Ind, Cas. 120. : 
B M 323; 1 Ind, Cas. 543; 20 M L J 718 6ML 
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af a declaratory ‘character and, therefore, 
not of the nature of a Small Cause Court 
sait. 
excepted from the operation of.the Pyro- 
vincial Small Cause Courts “Act. It can 
be gathered from. the nature of the plaint 
and tke reliefs sought thatthe plaintiff's 
suit was for a declaration that the assess- 
ment in respect of his holding, B/118, in 
excess of Rs. 18-9-0 per quarter, was ultra 
tires and ‘not made. according to the 
provisions of the Municipal Act and that 
` the defendants were not entitled to demand 
and recover for the holding at more than 
Rs. 18-90 per quarter, and he further prays 
for a decree for Rs. 54 which. was realized 
in excessof that amount in Certificate 
Case No. 295 of 1933-34. From.this it is 
clear that the case is covered by Art. 19, 
Sch. Il, Provincial Small Cause Courts Act, 
and this point must fail. Moreover, ‘it 
does not appear that this point was taken 
by the defendants anywhere in the lower 
Courts. Mr. De has drawn my attention to 
the case in Molabhai Motilal v. Surat City 
Municipality (7), where it was- held that 
the shape in which the suit was originally 
instituted is the test of -jurisdiction, and to 
the case in Nogendra Nath Roy v. Ashutosh 
Roy Chowdury, 41 Ind. Oas., 627(8). h 
Mr.G. C. Mukherji next took me to the 
- various provisions of the Bihar and Orissa 
Municipal Act toshow that there- could not 
be any permanent reduction in the assess- 
ment once the assessment has been made. 
I donot think that is a point whieh en- 
titles me tointerfere with the judgment of 
the lewer Appellate Cout in revision. 
There are sections which talk of remissions 
and evidently the Municipality was relying 
upon these sections. Iam of opinion that 
the points raised by Mr. Mukherji at best 
are points of law and this Court would not. 
be justified in interfering with that order in 
its revisional: jurisdiction. I would, there- 
fore, reject the application. Hearing fee one 
gold mohur. 
D. Application rejected. 


(7) 20 B 675, 
(8) 41 Ind. Cas. 627; A I R 1918 Cal, 523. 
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|. LAHORE HIGH COURT 
' Letters- Patent Appeal No. 112 of 1935 
g "March 26, 1936 a 
AppIson AND ABDUL RASHID, JJ. 
Frem PARY RAM-BRIJ KISHORE — 
. APPELLANT 
, versus > ` 
JAGRAON TRADING SYNDICATE, Lrp., 
| JAGRAON-— RESPONDENTS. 

Companies Act (VII of 1913), s. 156 (i) Gij— 
Winding up—Existing members on list A not called 
upon tocontribute unpaid amounts of their share 
money—Liability of past member on list B, to con- 
tribute—Liabili:y created by s. 156, nature of—In- 
terest prior to payment order. ; 

Where in the cese of winding ‘up of a company, 

existing members on list A are not called upon to 
contribute'to the full extent of the unpaid amounts 
of their share money, a past member on list B can- 
not be liable to contribute till list A is exhausted. 
Pars Ram-Brij Kishore v. Jagraon Trading Syndi- 
cate, Ltd., Jagraon 163 Ind, Cas. 126, reversed. 
_ The liability created by s. 156, Companies Act, 
is anew liability and no provision is made for in- 
terest therein. It may be that when a .Court makes 
w payment order under that section it could direct 
future interest on the amount fixed in the payment 
order until realization, but it cannot include interest 
prior to that time. - 

L. P.A. from an order.of Mr. Justice 
Monroe, dated June 22, 1935, as reported in 
163 Ind. Cas. 126. l 

Messrs. Madan Gopal and Qabul Chand 
for Mr. Shamair Chand, for the Appellant. 

Mr. Nawal Kishore, for the Respondents. 

Addison, J.—The facts are as follows: 
On June 28, 1933, a petition was put in 
by the liquidator of the Jagraon Trading 
Syndicate, Ltd., under ss. 187, 156 and £25, 
Companies Act, for a payment order against 
Rai Sahib Lala Pars Ram Brij Kishore as 
a contributory of the Company for Rs. 1,650 
principal and Rs. 924 interest. Eleven 
shares stood in the name of the respondent 
firm. The value of each share was Rs. 500 


‘and Rs. 60 on each share were paid.as ap- 


plication and alloiment money. A call for 
Rs. 150 per share was made by the Board 
of Directors on May 16, 1928, but the res- 
pondent did not pay it. The petition went 
cn to state that the respondents name 
hed been duly placed on list B of con- 
tributories and that he was liable to pay 
the amount applied for. It was further 
claimed that as he had failed topay the 
call money on May 16, 1928, the petitioner 
was entitled to charge interest at the rate of 
12 per cent. per annum from July 17, 1928, 
the date {xed for payment. Finally it was 
said. that the liquidator was entitled to 
obtain this payment order to adjust the 
rights of the contributories emongst.them-~ 
selves. a i i 
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The petition is set out above, but the 
following facts are also necessary. The 
shares of the respondent were forfeited on 
February .15, 1930, and on June 30, 1930, a 
petition was filed in Court for the liquida- 
tion of the Company under the supervision 
of the Court. Such an order was passed on 
November 11, 1932. Ths District Judge, 
who was dealing with the liquidation, 
framed no issues, but on January 10, 1935, 
made a payment order against the respon- 
dent before him tothe extent of Rs. 1,650 
principal and Rs. 924 interest. He dis- 
allowed future interest. It was objected be- 
fore him that as the shares had been for- 
feited, the respondent was notliable. He 
repelled this contention by stating that the 
‘winding up took place within one year of 
the order of forfeiture and the respondent, 
therefore, could not escape liability under 
s. 156 (1) (4), Companies Act. He further 
stated that as the application was in res- 
pect of a call made by the Directors be- 
fore the Company went into liquidation, no 
question arose of the applicabiltty of s. 156 
(1) (iii). He then added, though this was 
not stated in the petition and there appears 
to have been no trial of the question, that 
even if such a question arose he was 
sutisied from the liquidator’s books that 
the liabilities could not be met from the 
existing members. 

Against this decision there was an appeal 
by Rai Sahib Lala Pars Ram-Brij Kishore 
which was heard by a Single Judge of this 
Court. The contention raised by the appel- 
lant was that the claim sought to be en- 
forced was forthe payment of a debt in 
reepect of calls before the Company went 
into liquidation which was barred by 
limitation. The learned Single Judge re- 
marked that he thought that ifthe liqui- 
dator was forced to rely on the debt created 
by the original callon the shares in 1928 
this argument would prevail. He then went on 
to state that the argument for the liquidator 
was that his claim was not on foot of the 
debt, but was for contribution under s. 156 
which, it was well-setted, created a new 
liability. He held that the apellant came 
within the terms of s. 156, and that the 
only question which might arise was 
whether existing members were unable to 
satisfy their contributions: see s. 156 (1) 
(iii). He.then’ went on to say that the 
District Judge had gone into the accounts 
and had found that the liabilities could 
not be met from the existing members and 
that, therefore, the appellants’ appeal 
should fail, He also distinctly held that 
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the i nly liability was ‘that created by’ 
8. Sai à 

He however, accepted the appeal on one 
pint, namely, he disallowed interest on’ 
the ground that as the claim was under 
s. 156 and not on the footing of the origi- 
nal call the Articles of Association did not 
apply and interest was not allowed under 
the provisions of s. 156. He thus allowed 
the appeal to the extent of striking out’ 
the interest and dismissed it as regards’ 
the principal sum of Re. 1,650. Against 
this decision both parties have appealed, 
the liquidator claiming interest and Rai, 
Sahib Lala Pars Ram-Brij Kishore claim- 
ing that they were not liable to pay until 
it had been shown that the existing mem- 
bers, that is those on list A, were unable 
to satisfy the contributions required to be 
made by them in pursuance of the Com- 
panies Act "s. 156 (1), (iii)]. 

Tt seems tous thats. 156 (1) (iii) does 
apply and indeed this, was conceded by 
the learned Single Judge against whose 
decision these appeals have been preferred. 
He, however, held that there was a finding 
by the District Judge that he was satisfied 
from the liquidator’s books that the liabi- 
lities could not be met from the existing 
members. This may or may not be so, but’ 
it is not disputed before us that no call, 
has been made on the existing members ` 
apart froma call of Rs. 150 per share. It 
was never the case of the liquidator before 
ihe District Judge that he had exhausted list 
A and no opportunity was thus given to Raz 
Sahib Lala Pars Ram-Brij Kishore to adduce 
evidence on the point. It is unnecessary 
to do so now asthe facts are not disputed 
and it is not alleged that the existing mem- 
bers have been called upon to contribute 
to the full extent of the unpaid amounts 
of their share money. It may be the case 
that the existing members may not be able 
to satisfy the contributions required to be 
made by them in pursuance of the Act 
and then the other members on list B, 
such as the appellant before us, can be 
called upon to contribute but not until list 
A has been exhausted. 

The learned Counsel appearing on` be- 
half of the liquidator attempted to argue 
that he was claiming on the original call 
made in 1928, and that this was within 
limitation as his petition was filed before 
the District Judge within six years of that 
call. It is unnecessary to decide this point; 
for we cannot allow Counsel to raise it 
because itis clearly stated in the order of 
the learned Single Judge thatthe argu- 
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ment of the liquidator was that this claim 
was noton foot of the debt. but was for 
contribution under s. 156, which it was 
well settled, created a new liability. There 
is no doubt that this liability is newly 
created by s. 156, but contributories on 
list B cannot be called upon until those 
on list A are finished with. Admittedly this 
has not been dene. The appeal of Rai Sahib 
Lala Pars Ram-Brij Kishore must, there- 
fore, succeed, the order against them set 
aside and the claim be ordered to be kept 
pending until it appears to the Court that 
the existing members are unable to satisfy 
the contributions required to be made by 
them in pnrsuance of the Companies Act. 

It necessarily follows that the appeal 
of the liquidator must also be dismissed. 
At the same time we desire to state that 
we agree with the decision of the learned 
Single Judge with respect to interest. 
The liability created by s. 156 is a new 
liability and no provision is made for inter- 
est therein. It may be that when a Court 
makes a payment order under that section, 
it could direct further interest on the 
amount fixed in the payment order until 
realization, but we are clear that it cannct 
include interest prior to that time. Parties 
will bear their own costs throughout. The 
sum of Rs. 1,650 deposited in Court by 
Rai Sahib Lala Pars Ram-Brij Kishore will 
be refunded to them. 

N. Order accordingly. 
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CALCUTTA HIGH COURT 
Civil Suit No. 321 of 199314 
January 30, 1936 
OuNLIFss, J. 
FANCHI COWRI SADHU KHAN— 
PLAINTIFF 
veTSUs 

SATYA DHENU GHOSAL—Derenpant 

Negotiable Instruments Act {XXVI of 1881), 
s. 16 (d)—Pro-note in hands of drawee—No hard- 
ship to drawer—Drawer, whether can contend that he 
would suffer damage for want of presentation. 

Where no kardship is shown in the case of a note 
which has not passed into other hands but is still 
in the hands of the drawer, the drawer cannot pos- 
sibly say to anybody that he is going to suffer any 
damage for want of presentation especially when the 
drawer admits execution cf the note and acknow- 
ledges that the money has' passed. | 

Mr. S. N. Bose, for the Plaintiff. 

Messrs. S. R. Das and P. K. Sen, for the 
Defendant. a A 

Judgment.—This is a simple case upon 
a promissory note, in which I have the 
advantage of having a considerable argu- 
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ment on an earlier occasion from Mr. Dag 
who appeared for the defendant. On the 
last occasion I expressed a wish that the 
case should be definitely disposed of to-day, 
but on being called on, Mr. Das asked for 
a further adjournment on the ground that 
one of his witnesses was not available, or 
rather his client was not here. But Ire- 
fused his application to adjourn. This suit 
is on a promissory note and there appears 
to be very little defence upon the plead- 
ings. The execution is admitted, and itis’ 
also admitted that payments upon the con- 
tract bad been made from time to time in 
the past. At the last héaring an exceed- 
ingly interesting argument was developed, 
however, of a technical nature, which 
amounted to a plea in bar by way of de- 
murrer. It was contended that this note 
was never presented, as it should have 
been within the language of the note, at 
Calcutta the place in which payment was 
to be made, or at all, and reliance was 
placed upon various sections in the Negoti- 
able Instruments Act which deal with the 
question of presentation. 

The answer to that which was made by 
Mr. Bose for the plaintiff is, I think, sound 
inlaw. He argued that the particular facts 
of this case brought it well within the 
ambit of sub-s. (d) tos. 76, Negotiable In- 
struments Act, and that sub-section indi- 
cates that where no hardship is shown in 
the case of a note which has not passed 
into other hands but is still in the hands of 
the drawer, the drawer cannot possibly say 
to anybody that he is going to suffer 
any damage for want of presentation. Now 
this seems to me to be exactly this case, 
It is acknowledged that the note was prop- 
erly executed. It is acknowledged also that 
the money passed, as I have said, and here 
we find, too, that from time to time the 
drawer showed that he recognized his in- 
debtedness by making various payments. 
In these circumstances it seems to me that 
there is no defence to the action at all, 
end I shall give judgment for the plaintiff 
for the amount claimed with a deduction 
of Rs. 910 being an amount which is not 
mentioned in the plaint. The costs will 
follow the event. The plaintiff will also be 
entitled to interim interest. 

D. Claim decreed. 
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: LAHORE HIGH COURT 
Letters Patent Appeal No. 98 of 1935 
March 6, 1936 
AppIson AND ABDUL Rasutn, JJ. 
MISRI LAL—PLAINTIFF—APPELLANT 

: versus 

. BABU LAL AND ANOTAER—DEFENDANTS 
— RESPONDENTS 

. Custom (Punjab)—Succession—Gaur Brahmins of 

Chiragh Delhi—Nearer kindred, whether exclude re- 

moter kindred. 

Amongst the Gaur Brahmins of Ohiragh Delhi 
the remoter kindred are not excluded by the nearer 
kindred and are governed by customary law in matters 
of succession Misri Lal v. Babu Lal, 161 Ind. Cas. 
814, affirmed. 

- L. P. A. from the judgment of Mr. Justice 
Dalip Singh, dated May 22, 1935, reported as 
161 Ind. Qas. 844. 

Messrs. M. C. Mahajan and Bhagwat 
Dayal for the Appellant. 

Mr. J. G. S:thi, for the Respondents. 

Abdul Rashid, J.—-The following pedi- 
gree-lable is necessary for the purposes of 
this appeal. 
RATTAN LAL 


| | 
Sukh Ram Bahadur 








Pran Sukh 
Ram Sahai Chuttan | 
adopted Chuttan Arura= 
Widow . 
Shib Sahai Misri Lal Musammat 
adopted Medo 
Ram Chand plaintiff | 
| o Musammat 
t. Kishan Devi 
Madan Lal, Babu Lal, Misri Lal, 
defendant defendant. plaintif. 


Arura was the last male holder of the 
land in dispute, and on bis death Musam- 
mat Medo took possession of the land be- 
longing to her husband on the usual widow's 
life estate. On the death of Musammat 
Medo; Misri Lal plaintiff claimed the whole 
of the land by right of inheritance in his 
natural family as he was the son of Arura’s 
daughter. This claim was rejected by the 
revenue authorities and the land belonging 
to Arura was divided equally between the 
plaintiff on the one hand and Madan Lal 
and Babu Lal defendants on the other 
hand. The suit, out of which the present 
appeal has arisen, was instituted by Misri 
Lal on March 13, 1928, for a declaration to 
the effect that he was the owner and in pos- 


session of the whole of the land in dis- 


pute and for correction of the revenue en- 
tries. It was stated in the plaint that the 
parties who were Gaur Brahmins of village 
Ohiragh Delhi in the Delhi Province, were 
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governed by Hindu. Law, and that the- 
plaintiff was entitled to succeed in his 
adoptive family as he was a nearer rela- 
tion of the last male holder than the de- 
fendants. The. defendants pleaded, inter 
alia, that the parties were governed by 
agricultural custom, that they were entitled 
to ahalfshare in the land in dispute by 
the right of representation, and that under 
Customary Law the nearer kindred of the 
dec2ased could not exclude the more re- 
mote. The trial Court held that the parties 
were governed by Hindu Law; and decreed 
the plaintifs claim. On appeal, the 
learned District Judge dismissed the plaint- 
if’s suit. Against this decision, the plaintiff 
preferred an appeal to this Court which 
was heard by Single Judge. The learned 
Single Judge having dismissed the appeal, 
the plaintiff has preferred the present ap- 
peal under cl. 10, Letters Patent. 

The sole question for consideration in 
this appeal is whether the parties are 
governed by agricultural custom or their 
personal law. The Brahmins being a priest- 
ly class, the initial presumption is that 
they would be governed by their personal 
law andthe burden would be on the de- 
fendants to prove that they follow custom. 
In the present case, however, the learned 
District Judge and the learned Single Judge 
of the Court have held that the presump- 
tion in favour of the personal law has been 
sufficiently rebutted by the evidence pro- 
duced on behalf of the defendants. The 
parties live in village Chiragh Delhi but 
the land in dispute is situate in Mauza 
Bahapur which is contiguous to Chiragh 
Delhi. In Mauza Bahapur one thok, name- 
ly thok Hussainpura, is exclusively own- 
ed by the Brahmins and ils urea is 
545 bighas and 13 biswas. In the other 
thok known as Serai Jolina, Brahmins own 
a large area and the rest of the land in 
this thok is owned by Khatris, Christians, 
Gujars, etc. The Brahmins have a right 
in the shamilat land as well. One. of the 
three Lambardars of the village is a Brah-. 
min. The greater part of the area owned 
by Brahmins is under their personal culti-. 
vation and part of the area is cultivated. 
by them through their servants or tenants. 
| Gaur Brahmins are a notified agricul- 
tural tribe in the Delhi Province and they 
were consulted at the time of the compila- 
tion of the riwaj-t-ams of 1880 and 191]. 
Question No. 104 of the riwaj-i-am of 1880 
snows that the right of representation pre- 
vailed amongst the Brahmins and that 
amongst them the descendants of a prede- 
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ceased son were entitled to the same share ` 


as their father would have inherited had 
he been alive. The Customary Law of the 
Delhi District compiled in 1911 also shows 
that answers given by the Brahmins were 
duly recorded and that in most cases their 
answers were identical with the answers 
given by the other agricultural tribes of 
the district. Question No. 47 of this riwaj- 
iam runs as follows: 

Q. When there aie male descendants who do not 
all stand in the same degree of kindred to the deceas- 
ed, and the persons through whom the more remote 
are descended from him are dead, will the nearer des- 
cendant exclude the more remote; or are the more 
remote descendants entitled to succeed simultaneously 
with the nearer descendants ? y 

A. All tribes: . 

When there are male descendants who do.not 
stand in the same degree of kindred to the-deceased, 
and the persons through whom the mcre remoteare 
descended from him are dead, the nearer descendants 
do not exclude the more remote. The more remote 
are entitled to succeed simultaneously with the 
nearer descendants. . 


It is abundantly clear from the -oral evi- 
dence of the -parties that daughters are 
excluded from inheritance among the Gaur 
Brahmins of Chiragh Delhi. One instance 
of the collateral succession of a‘ widow has 
also been established by. reliable evidence 
in the present case. Ram Rakha (D. W. 
No. 4) is a lambardar of Bahapur and is a 
Gaur Brabmin by éaste. He stated that if 
a person dies leaving a brother and a son 
of another deceased brother; then both the 
brother and nephew will-succeed to, the 
property.: He cited an -instance of the 
distant and nearer kindred succeeding 
equally in his- own family. Kirpa Ram 
lambardar of Serai Jolina, which is situated 
aba distance of only 14°kos' from Ohiragh 
Delhi, stated‘that Brahmins of Serai Jolina 

‘follow agricultural custom” in matters of 
succession. -It is- significant that some of 
the witnesses of the plaintiff also admitted 
in cross-examination that amongst-the Gaur 
Brahmins a brother and a nephew succeed 
together. Jagan Nath (P. W. No: 1) stated 
that even if a brother and a nephew of (he 
deceased be living separately, ‘still they 
will inherit together. Balak Ram (P. W: 
No. 2) also-admitted that a brother anda 
nephew of a deceased both inherit. These 
admissions made by the witnesses: for the 


plaintiff show that-amongst the Gaur Brah- 


mins of Chiragh Delhi the remoter kindred 
are not excluded by the nearer kindred. 
There is atemple of Kalkaji at Mauza 
Bahapur and all the Brahmins of Chiragh 
Delhi are pujaries (worshippers) of this 
temple. They also officiate at the time.-of 
~ ifferent religious: functions, Reliance wag 
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aspect of the case and it was urged that 
Brahmins performing religious functions 
could not he held to Fave abandoned Hindu 
Law in favour of agricultural custom. This 
as well as the initial presumption that 
Brahmins are governed by their personal 
Jaw are the only matters which support the 
plaintiff's claim. A number of rulings were 
quoted by the learned Counsel on either side. 
Reliance was placed on behalf of the appel- 
lant on- Bhagwani v. Sita Ram (1), Khajan 
Chand v. Paras Ram (2) and Mahamed Din & 
Son v. Berry & Uo. 13) wherein Brahmins of 
various places have been held to be governed 
by their personal law. - On the other hand, 
the learned Counsel for. the respondent’ 
relied on Badlu v. Umrao Kaur, 142 Ind. 
Oas. 2&4, (4), Ghogri v. Manbhari, 131.Ind- 
Cas. 347 (5) and Chuttan v. Ram Chand 
(6) wherin Brahmins of different villages 
situated in the Delhi Province have been 
held to-be governed by agricultural custom. 
It is unnecessary to discuss these rulings as 
each case must be decided on the evidence 
produced therein. Rulings may sometimes 
serve as judicial instances of a particular 
custom having been proved to prevail 
amongst a certain caste in a certain village: 
On a consideration of the entire evidence 
produced by the parties in this case, we 
are of the opinion that the decisions of the 
learned District Judge and the learned Single 
Judge of this Court are correct, and that 
the defendants have succeeded in establish- 
ing that Gaur Brahmins of village Chiragh 
Delhi are governed by Customary Law ‘in 
matters of succession and that amongst 
them .the nearer kindred of the last male 
holder do not exclude the remoter kindred 
For the reasons given above, we dismiss 
this appeal. The parties will bear their 
own costs in this appeal: z 
D. . Appeal dismissed 
1) AIR193 ; 13: 32 P D 
R ei tnd Bul. Rtas D Nae Cas. 302: 32 P 1; 
sees aes) s EF Ind Cas, 1015; AIR 1925 Loh, 
ae i bee Bos, a Ind. Cas. 948; A IR 1927 Lah; 86; 
4) 142 Ind. Cas. i ; 
n for Ind Ra | (ids) kah iss Lah, 473; 34 PT, 
(6) 88 = ere 317; AI R 1931 Lah, 123.. 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1475 of 1934 
August 13, 1935 
CORNISH, J. 

MAGHAM CHINNA SUBBAROYADU 
AND OTHERS—PLAINTIFFS— PETITIONERS 
versus 
VIENGALA NARASIMHA REDDI 
AND ANOTHER—DEFENDENTS— 

: RESPONDENTS é 

Limitation Act (IX of 1908), s. 19—Acknowledg- 
ment—Whether must. contain promise to pay—Whe- 


ther requires stamp. 


An acknowledgment for the purposes of s. 19, 


Limitation Act, need not necessarily contain a 
promise to pay Or amount to a promise to pay. 
Peri Ramaswamt v. Chandra Kottayya (1), relied 


care acknowledgment of the correctness of an account 
“does not require a stamp to be valid. Nagappa Chetty 
av. V. A. A. R. Firm (2), relied on. 

C. Rev. P. under s. 25 of Act IX of 1887 
praying the High Court torevise the decree 
in Small Cause Suit No. 773 of 1933, dated 
March 17, 1934, on the file of the Court of 
the District Munsif of Nandyal. 4 
_ Mr. A. Suryanarayana, for the Petitioners 

Mr. A. Gopalacharlu, for the Respond- 
ents. 

Judgment—tI do not agree with the 
Munsif that an acknowledgment within 
s.19, Limitation Act, must contain a promise 
to pay or amount 10 a promise to pay. The 
view is contrary to Pert Ramaswami v. 
Chandra Kottayya (1). Nor do I agree with 
the Munsif that an acknowledgment of the 
correctness of an account requires a stamp 
to be valid. It depends on whether the ac- 
knowledgment is one within the Stamp Act; 
and [think the reasons given in Nagappa 
Chetty v. V. A. A. R. Firm (2), that an 
acknowledgment which is merely intended 
to acknowledge the correctness of an account 
is not one requiring a stamp, are applicable 
to the acknowledgment in this case. But 
1 think that lower Court’s decision can 
be supported on the facts given in the 
evidence. Plaintiff said that the dealings 

“were with Ist and 2nd defendants, but 
in cross-examination he admitted that Ist 
defendant alone received the money paid 
in those dealings and that the account 
stood only in his name. There is also no 
evidence that dealings in question related 
to the joint family of defendants Nos. 1 and 
9, On this material I think that the 
dealings were in fact dealings only with 
ist defendant and it would follow that 


(47 ML J 840; 85 Ind. Cas. 297; AIR 1925 Mad. 


; 48 M 693. 
201 MOM LJ 306; 91 Ind, Oas. 494; £2 L W 12; 


(192) M W N 484; A IR 1925 Mad, 1215, 
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2nd defendant could not sign in acknow- 
ledgment of Ist defendant's liability thereon, 
unless he was duly authorised to do so. 
Of that there is no evidence. 

The Civil Revision Petition must, there- 
fore, be dismissed with costs. 

A. Petition dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 2497 of 1932 
July 9, 1935 
Nasim ALI AND HENDERSON, JJ. 
. BABARATULLA SHEIKH-—APPELLANT 


VETSUS 
MANIKJAN BIBI—RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 153—Ques- 
tion as to whether certain rent is payable or nothing 
at all—Second appeal, if lies—Landlord and tenant 
—Sale of land—Vendor's family in possession—~ 
Wife to pay rent to vendee—Suit by vendee for rent 
—Wife, if can plead non-possession. 

It is difficult to distinguish on principle a case 
of total suspension of rent froma case of abatement 
of rent ora decree for rent at a rate lower than 
claimed by the plaintiff, 

Where the question for decision is, whether the 
rent payabls is a certain amount or in the alternative 
nothing at all, the question isof the amount of rent 
payable yearly by the tenant and consequently, & 
second appeal is maintainable. Dina Nath v. Sarat 
Chandra (1), relied on, S A. No. 1520 of 1924 not 
followed. 

After the sale, the property continued to be in 
possession of the family of the vendors, as before and 
the wife of the vendor was to pay zentto the ver~ 
dee. Ina suit by vendee for rent: . 
. Held, thatthe wife could not plead that she had 
not been put into possession. No such question 
could arise since she had such possession of the 
thong land as it was capable of being made over 
to her. . 

O. A. from the appellate decree of the Ad- 
ditional District Judge, 2nd Court, Rangpur, 
dated August 1, 1932. JA 

Messrs. Wahed Husain and Jnan Chan- 
dra Roy, for the Appellant. _ 

Mr. Birendra Kumar De, for the Respon- 


dent. 


Nasim Ali, J—This is an appeal by . 
the plaintiff in a suit for rent. The de- 
fence of ihe tenant defendant was that as 
the plaintiff did not put her in possession 
of a portion of the land, and that as she 





.was also dispossessed by the plaintiff from 


another portion of the land, the entire rent 
ought to be suspended. The trial Court 
accepted the defence and dismissed the 
suit On appeal to the lower Appellate 
Court, the decision of the Court has been 
affirmed. Hence the present second appeal. 

A preliminary objection has been taken 
to ihe competency of this appeal on the 
ground that the value of the suit is below 
Rs. 100 and the decree of the lower Ap- 
pellate Court did not decide the question 
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of the amount of rent annually payable 
"by the tenant to the landlord. I am un- 
“able to give effect to this preliminary objec- 
tion. In view of the defence taken, tke 
Court will have to decide whether the rent 
payable is Rs. 17 or in the alternative 
nothing at all. It is difficult to distinguish 
on principle a case of total supension of 
rent from a case of abatement of rent or 
a decree for rent at a rate lower than 
claimed by the plaintiff. This view of the 
matter is supported by a decision of this 
Court in Dina Nath v. Sarat Chandra, 34 
Ind. Cas. 851 (1), decided on April 18, 
1916. The learned Advocate for the res- 
pondent drew our attention to an unreport- 
ed case decided by Cuming and Mallik, JJ., 
(in S. A. 1520 of 1924), decided on May 3, 
1927. No reasons were given in that case 
and further the attention of the learned 
Judges does not appear to have been 
drawn to the case reported in Dina Nath 


v. Sarat Chandra, 34 Ind. Cas. 851 (1) cited ` 


above. Under these circumstances I am 
not prepared to hold that the present ap- 
peal is incompetent. 

It appears that tbe defendant's husband 


was the owner of this property. He sold’ 


this Property. to the plaintiff on May 8, 
1928, and on that very day his wife’ took 
‘a lease of the lands purchased by the 
plaintiff from him. There cannot be any 
doubt, therefore, that tke plaintiff did not 
_take actual possession of the property for 
a single day. The evident intention of the 
‘parties was that the property would con- 
‘tinue to be in the possession of the family 
.as before, but the wife would: have to pay 
‘Rs. 17 as rent. Omrauddin who is in pos- 
‘session of a portion of the homestead is in 
possession from a very long time 
“and the defendant knew full well that he 
was in possession at the time when’ the 
land was sold by her husband and leased 
out to her. There cannot be any doubt, 
therefore, that the defendant got such 
possession of the demised land asit was 
capable. of being made over to her.. By 
these transactions ihe title of the property 
‘was transferred to the plaintiff but the 
` possession, as it was with the husband be- 
fore the sale, was allowed to be continued 
in the wife on payment of a certain amount 
‘of rent. No question of being the lessee 
being put into possession of the property, 
. therefore, arises in view of the admitted 
facts of the present case. ior 

As regards the plea of dispossession 

rcm some portion of the land by Daulat, 
- (MAT R 1921 Cal, 208; 34 Ind, Cas, 851. 
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the finding of the learned Judge is that 
ike plaintif had no hand in that dispos- 
session. The proper remedy of the defen- 
dant is to take such steps as he may be ad- 
vised, toteject Daulat. Under these cir- 
cumstances the plaintiff is entitled to get a 
decree for rent at the full rent. The result, 
therefore, is that this appeal is allowed, 
the judgments and decrees of the Court 
below are set aside and the suit is decreed 
in full with costs throughout. 

Henderson, J.—1 agree. 

D. Appeal allowed. 
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Second Civil Appeal No. 2087 of 1935 
February 28, 1936 

Jat Lat, J. i 
MAHBUB - PLAINTIFE—APPELLANT ` 
VETSUS 
KALE KHAN AND OTHERS— DEFENDANTS 
— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 54— 
Vendee already in possession—Formal delivery of 
possession, if enough. 

Where tanzible immovable property sold is already 
in possession of the vendee andthe sale can take 
place only by delivery thereof, then it is not neces- 
sary that the vendee should leave the property and 
re-enter it under the new title ; a formaldelivery of 
possession under such circumstances is sufficient. 
Muthukaruppan Samban v. Muthu Samban (1), Sonat 
Chutia v. Sonaram Chutia (2), Kula Chandra v. 
Jogesh Chandra (3) and Santokhi Missir v. Siro Jha 
(4), followed. 

5. C. A. from the decrée of the District 


t 


' Judge, Delhi, datedMay 2¢, 1935. 


Mr. Dev Raj Sawhney, for the Appellant. 

Mr. Bishan Narain, for the Respondents. 

Judgment.—lt has been found, and 
this finding must be taken to þe conclusive 
for the purposes of this second appeal, that 
the property in dispute belonged to Samand 
Khan. Samand Khan really owned the site 
under the property in dispute and the ap- 
pellant Mahbub built a house on it. Sut« 
sequently, by means of a sale-deed unregis- 
tered, Samand Khan sold the site of the 
house toMahbub for Rs. 98 and recited in 
the sale-deed that proprietary possession 
had been givento the purchaser. Theres- 
pondent Kale Khan had a decree against 
Chahat Khan, a brother ofSamand Khan, 
and in execution of that decree he got 
sold the property in dispute and purchased 
it himself, Samand Khan raised an objec- 
tion tothe attachment and the sale of the 
property, but that objection was dismissed. 
Consequently, his vendee Mahbub institut- 
ed a suit, after having raised an unsuccess« 
ful objection, for possession of the pros 
perty. This suit was decreed by the triad 
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Judge, butthe District Judge on appeal 
dismissed it holding that the provisions of 
s. 54, Transfer of Properly Act, which ad- 
mittedly applied to the property in suit, 
had not been ccmplied with inasmuch as, 
in his opinion, the sale was not of tangible 
immovable property but of a reversion. į 

The sale, as I have already stated, was 
by an unregistered deed and was for Rs. 98. 
Section 54 provides that a transfer of tan- 
gible immovable property of the value of 
one hundred rupees and upwards, or in the 
case of a reversion or other intangible thing, 
can be made only by aregistered instru- 
ment, It also providesthat in the case of 
tangible immovable property, of a value 
less than one hundred rupees, such transfer 

may be made either by a registered ins- 
trument or by . delivery of the property. 
Two questions, therefore, arise for decision 
in this appeal : (1) whether it was a case of 
a transfer of reversion ; (2) and if it was the 
case of transfer of tangible immovable 
property ofa value of less than one hund- 
ted rupees, whether there was delivery of 
the properiy. I have already stated that 
the property sold inthis case was of a pe- 
culiar nature. The materials of the house 
admittedly belonged to the appellant Mah- 
. bub. In my opinion, in any case, on the 
basis of his title, Mahbub was entitled to 
succeed so far as the materials of the house 

were concerned, because they had never 
‘been ‘transferred and indeed could not be 

transferred by Samand Khan to him as they 
belonged to Mahbub. The only dispute 
which could be raised hy Kale Khan, the 
purchaser decree-holder, therefore, could 
relate to the site. 

I have already stated that according to 
the sale-deed it was nct a reversion that 
was sold, but it was the site that was sold, 
which was tangible immovable propzriy, I 

“am unable, therefore, to agree with the con- 
‘clusion of the learned District Judge that 
it was the case of sale of reversion. The 
next quesiion is whether delivery of the pro- 
perty took place, Now, itis true that the 
property sold was already in the possession 
of the vendee Mahbub, and in the nature 
of things, actual physical delivery could 
not be givento him. It has, however, been 
held in Muthukaruppan Samban v. Muthu 

Samban (1), Sonat Chutia v. Sonaram 

Chutia (2) Kula Chandra v. Jogesh Chandra 


. (1) 38 M 1158; 25Ind. Cas. 772; AIR 1915 Mad. 
B73; 27 M Ld 497, 


934. 


MABBTB v. KALE KBAN (LAH) 


(2) 20 © WN 195; 34 Ind, Gas, 692; ATR 1946 Oal. ` 


. 16610 
(8) and Santokhi Missir v. Siro Jha, 151 
Ind. Cas. 55 (4), a case decided- by the 
Patna High Court, that where tangible im- 
movable property sold is already in pəs- 
session of the vendee and the’ sale can take 
place only by delivery thereof, then it is ’ 
not necessary that the vendee should leave 
the property and re-enter it under ths new 
title ; that a formal delivery of pcsscssion 
under such circumstances is sufficient. 
In the present case, the nature af pos- 
session was changed by the factum of sale 
and Iam also of opinion, that the unregis- 
tered sale-deed can, under the circumstan- 


ces, be looked at to ascértain the nature 


of the possession of Mahbub. A ccatrary 
view seems to have been taken in Bhaskar 
Gopai v. Padman Hira (5), Sohan Lel v. 
Mohan Lal (6), Sibendrapada ' Banerji v. 
Secretary of State (7) and Kaliram v. Dulal 
Ram (8). Correctness of the view expressed 
in Sibendrapada Banerji v. Secretary of 
State (7), was expressly doubted in Kula: 
Chandra v. Jogesh Chandra (3). Moreover, 
it must be remembered thatin the pre- 
seni case Kale Khan professes to derive 
kis title from Chahat Khan, who, according 
to the conclusion of the trial Judge, which 
conclusion was not attacked before the 
District Judge, must be deemed to have no 
title to the property. Itis not, therefore, 
a caseof a bona fide transferee from the 
the same transferor without knowledge of 
a previcus transfer Ly him by an unregistcr- 
ed deed ; and this fact distinguishes some 
of the cases cited by the learned Counsel 
for the respendent. f | 

There is nodoubta conflict of opinion 
on the question involved, but, in my opinion, 
in the present case, the fact that Kale 
Khan derives his title from Chahat Khan, 
who inhis turn has no title tothe proper- 
ty, materially weighs against the claim of 
the respondent, and my own personal in- 
Clination is to follow the view taken in 
Kult Chandra v. Jogesh Chandra (3) and 
the other cases cited by the appellant's 
Counsel, I, therefore, accept this appeal 
and set aside the decree of the District 
Judge and restore that of the trial Judge 
with costs throughout. 

D. Appeal accepted. 

(3) 60 O 324; 144 Ind. Cas. 156; AIR 1933 Cal. 
411; Ind. Rul, (1933) Oal. 515, 

(4) 151 Ind. Cas, 55; AIR 1934 Pat. 301; 7 RP 59, 

(5) 40 B 313; 33 Ind. Oas. 267; A I R 1916 Bem, 223; 
18 Bm. LR 8. 

(6) 50 A 986; 118 Ind. Cas. 177; A I R19283 All, 


726; 26 A LJ 1084; Ind, Rul, (1929)-All. 833 (F B), 
(7) 340 207;50 LJ 39 


(8) A I R1933 Cal. 544; 142 Ini. Gas, 592; Ind, 
Ral, (1933) Gal 309, . 
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_ LAHORE HIGH COURT . 
First Civil Appeal No. 458’of 1930 
February 3, 1936 
TeK Osann AND Datip Sraa, JJ. 
RAMESHWAR AND oTHERS—PLAINTIFFS 
— APPELLANTS 
f _ versus 
Musammat GANPATI DEVI AND ANOTHER— 
f DEFENDANTS— RESPONDENTS 
Hindu Law—Reversioner—Suit by, in representa- 
“tive capacity challenging alienation by widow— 
Plaintey dying during pendency of suit— Right to 
sue survives to presumptive heir and not to personal 
heir—Succession—Sister's son's widow or sister's son's 
daughter, whether heir—Adoption—Adoptee, if full 
brother of daughter-of adoptor's .another wife— 
. Hindu. Law of Inheritance (Amendment) Act (II of 
1929), s. 2—Sister, whether includes half sister— 
Civil Procedure Code (Act V of 1908), O. XXII, r. 10 
—-Scope—‘Interest’ in r. 10—Powers of Court under. 

A sister's’ son's widow or a sister's. son's 
daughter is not in the line cf heirs either under the 
Mitakshara or under Act Il of 1929 (Hindu Law of 
Inheritance (Amendment) Act), and, therefore, none 
of them has & right to succeed under any circum- 
stances. 

While the widow was still alive, the presumptive 
reversicner brought a suit in a representative caps- 
city for declaration that the alleged alienation by 
the widow would be ineffectual against the rever- 
sioners after the death of the alienor. The plaint- 
if, however, died during the pendency of ‘the suit : 

Held, that in sucha suit the ‘right to sue’ sur- 
vives, not tothe personal heirs of “the deceased 

laintifEbut tothe heat presumptive or contingent 


eirs. Venkatanarayana Pillai v. Subbammal (1), -` PO 


| followed : : 
Held, further, that the sister's -scn’s widow or 
sister's son's daughter could not continue the suit, 
Obiter—-Thé daughter of the . wife of a Hindu, 


è : K 4 


`- SRiwmsiWae v. GANPAÑE pavi ` (LAH) s Abi 


this wife in the “adoption, cannot be regarded as thé “< 


“full” sister of the adoptee but only ~a half sister. 
{p. 756, col..1] i ` : 

Quaere.—W hether ‘sister’ in s. 20f Hindu Law of 
Inheritance (Amendment) Act, includes a half sister. 
Ram Adhar v. Sudesra (2) and Kabutra v. Ram 
Padarath (3), referred to. 

Rule 10 isthe residuary Rule in O. XXII, and 
deals with cases of assignment, creation or devolution 
cÍ the interest ofa party during the pendency of a 
suit, not expressly covered by. the preceding Rules 
of that Order. 4 

The ‘interest’ referred to in r. 10 of O. XXII, 
Civil Procedure Code, is: the interest of a 
person who was a partyto the suit. It is the 
transfer by assignment, creation or devolution 
pendente lite of the interest of such e person to the 
applicant, which entitles the latter to make an ap- 


. plication to continue the suit or appeal, as the case 


may be, and not the creation of an independen) right 
in him. - 


The powers of the Court to grant the permission? 


under r. 10, O. XXII, Civil Procedure Code, asked 
for are discretionary and where such an application 
is made after great delay which is not properly ex- 


_ plained, the discretion will not be exercised [p. 7.7, 


col. 1] . 
F. C. A. from, the decree of the Senior 


Sub-Judge, Ambala, dated November 12, 
1929. 

Messrs. Nawal Kishore, Fakir -Chand 
Mi'‘al and Mehr Chand Shukla, for the 
Appellants. 

Messrs. Jagan Nath Aggarwal, Tek'Chand 
Dhand and Shankar Sharan, for the Res- 
ndents. 

Tek Chand, J.—The parties to this liti- 
igatiun are Gaur Brahmansof Jagadhari, 
District Ambala, and are related to each 


` who had ‘adopted a son, but who had not associated - other as follows : ; 











‘SUKHA SINGH 
| EERE, | 
Mul Raj Jagadhar Mal, Shiv Sahai Mal 
-j ' A 
Musammat=Dwarka Das=Musammat Narain Das. Janki Das 
Shibbi Bhagirthi : 
(widow) " (widow) 7 
i A Musammat -(Nathi Ram died ) 
Musammat -  .Musammat Manohari 
Raja Devi ” Daropdi f | 
(daughter) _ (daughter) Kailash handar ; 
>. (adopted by Nathi Ram.) 
ji Rameshwar yi 


- (plaintiff) married 
Musammat Rukmani 
Musaminat Bijay Kumari 

(minor‘datghter.) 





A | = a 4 
ol 1. 2 ia 


Joti sa 
Musammat Ganpati 


Devi (widow), 
defendant No. 1. 


166—95 & 96 


Musammat Gaindi alias 
' Savitri (daughter). 
_ Brij Raj Saran - 
whose adoption by Joti Par Lad 
is in dispute. i 


ai 
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The property in dispule originally be- 
longed to Dwarka Das, who died on July 
31,1891. On his death mutation was effect- 
ed in the names of his two widows, Musam- 
mat Shibbi and Musammat Bhagirthi. Mu- 
sammat Bhagirthi died early in 1902, and 
on May 6, 1902, mutation of her share in 
Dwarka Das’s estate was sanctioned in the 
name of the surviving widow Musammat 
Shibbi. Shortly afterwards, Musammat 
Shibbi applied to the Revenue Authorities 
that the entire estate be entered in the 
name of Joti Parshad, who was the son of 
Musammat Raja Devi, the daughter of 
Dwarka Das by Musammat Shibbi, and who 
(it was alleged), had been adopted by 
.. Dwarka Dasin his life-time and was in 
` actual possession. The application was 
granted and entries made showing Joti 
Parshad, adopted son of Dwarka Das, as 
the owner. Joti Parshad died childless on 
July 21,1915, and the estate was mutated 
in the name of his widow Musammat Gan- 
pati Devi. On Musammat Ganpati Devi's 
application stating that Joti Parshad Lad 
adcpted Rrij Raj Saran as his son, and that 
‘the latter was his rightful heir, mutation 
was sanctioned removing Musammat G 
pati Devi's name and substituting that of 
Brij Raj Saran asowner on May 28, 1916. 
Since. then Brij Raj Saran has been in pos- 
session of the property. On August 23, 
1927, Rameshwar who is the son of Musam- 
mat Daropdi, the daughter of Dwarka Das 
by his second wife Musammat Bhagirathi 
instituted a suit for a declaration that “the 
oral gift of the estate of Joti Parshad made 
by his widow Musammat Ganpati Devi in 
favour of Brij Raj Saran by means of the 
mutation dated May 28, 1916, was ineffec- 
tual against his reversicnary rights and 
would not affect such rights after the death 
of Musammat Ganpati Devi.” 

Rameshwar wasa minor at that time 
and the suit was brought’ by his father 
Nand Lal as his next friend. In the plaint 
it was alleged that Joti Parshad had been 
adopted by Dwarka Das and had succeeded 
to his property as his dattaka son, and, 
therefore, Rameshwar stood to Joti Par- 
shad inthe position of his sister’s son, and 
as such, was entitled to succeed after the 
death of his widow, Musammat Ganpati 
Devi. The suit was contested by Brij Raj 
Saran who denied the factum as ' well as 
the validity of the adoption of Joti Par- 
shad by Dwarka Das. It was further 
pleaded that Joti Parshad had validly 
adopted Brij Raj Saran as his son, and 
therefore,he was Joti Parshad’s rightful 
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heir and had succeeded, as such. After 
a lengthy trial, the learned Subordinate 
Judge dismissed the suit holding that Joti 
Parshad had not been-proved 10 have 
been adopted by Dwarka Das and conse- 
guently the plaintiff Ramehswar was not J oti 
Parshad’s heir and had no locus standi to 
sus. From this decree a first appeal was. 
lodged inthis Court by Rameshwar mincr 
through his next friend Nand Lal. Shortly 
afterwards the appellant, Rameshwar, 
attained majority, and on his ‘application, 
was allowed to continue the appeal in his 
own name. Before the appeal came up for 
hearing Rameshwar died sonless on Sep- 
tember 30, 1934. On December 8, 1934, 
an application under O. XXII, r, 3, Civil 
Procedure Code, purporting to be on behalf 
of Musammat Rukmini, widow of Ramesh- 
war, was presented by Mr. Nawal Kishore, 
praying that she be substituted asthe ap- 
pellant in place of her deceased husband. 
This application was granted by a Judge 
in Chambers subject to just exceptions. 
On May 31,1935, another application 
also under O. XXII, r. 3, Civil Procedure 
Code, was presented by Musammat Bijay 
umari, mincr daughter of Rameshwar, 
through her grandmother Musammat 
Daropdi as next friend, for substituting 
Musammat Bijay Kumari as the legal re- 
presentative of Rameshwar, deceased ap- 
pellant. This application also was granted 
subject to all just exceptions. On Novem- 
ber 5, 1935, Musammat Daropadi, mother 
of Rameshwar applied under O. XXII, rr. 


.10 and 11 of the Code stating that she being 


the daughter of Dwarka Das, adoptive father 
of Joti varshad, deceased, was the latter's 
‘sister’, and as such, was his heir under 
Hindu Law as modified by Act IL of 1929. 
She averred that on thedeath of Ramesh- 
war the “right to sue” had survived to the 
other reversioners of Joti Parshad and she 
claimed that she was the first in the line of 
succession. On these allegations she prayed 
that she “be substituted or added as an 
appellant in place of Rameshwar deceased 
and allowed to continue the appeal in order 
to avoid multiplicity of suits and to secure 
a real and proper determination of the 
matter in dispute.” 

At the hearing Counsel for Brij Raj 
Saran respondent raised preliminary ob. 
jections against the maintainability of these 
applicaticns and urged that the right tc 
cantinue the appeal had not devolved or 
any of the applicants and that the appea 
must be held to have abated and should be 
dismissed as such. 
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In considering the preliminary objections 


it must be borne in mind that Musammat - 


Ganpati Devi is still alive and on the al> 
legations in the plaint, succession will open 
out to the reversioners of Joti Parshad on 
her death. It was for this reason that the 
suit had been brought by Rameshwar in 
a representative capacity, he claiming to 
be the presumptive heir, and the relief 
asked for was for declaration that the alleged 
alienation by Musammat Ganpati Devi 
would be ineffectual against the reversioners 
after the death of the alienor. The plaintiff, 
however, died during the pendency of the 
suit, and the succession has not yet opened 
out. Itis settled law that in such a suit 
the ‘right to sue’ survives, not to the per- 
sonal heirs of the deceased plaintiff but to 
the next presumptive or contingent heirs 
of Joti Parshad. This matter is concluded 
by the decision of their Lordships of the 
Privy Council in Venkatanarayana Pillai v. 
Subbammal (1), and the proposition was 
not contested by the learned Counsel for 
these petitioners. Assuming (cs was alleged 
in the plaint) that Joli Parshad was the 
validly adopted son of Dwarka Das and 
Musammat Daropdi is to be regarded as the 
‘sister’ of Joti Parshad, Musammaé Rukmani 
and Musammat Bijoy Kumari are related to 
him athis sister's srn's widow and sister's 


son's daughter, respectively. Buta sister's. 


son's widow ora sister's son’s daughter 
„is notinthe lineof heirs either under the 


Mitakshara or under Act II of 1929, and, . 


- therefore, none of them has a right to 
succeed to his estate under any circums- 
tances. The ‘right to sue, therefore, does 
not survive to either of them and their 
Counsel frankly conceded that their appli- 
_cations had been made under misapprehen- 
sion and were not maintainable. 
ingly hold that Musammat Rukmani and 
. Musammat Bijay Kumaris applications are 
incompetent and must be dismissed. 


The third application is by Musammat . 


-Daropdi mother of Rameshwar and was 
.filed more than 15 months after his death. 
It was not made under r. 3o0f O. XXII, but 
. purports to be under rr.-10 and 11 of that 
-Order. The appiicant claims that she stands 


to Joti Parshad in the position of hissister . 


by reason of his adoption asthe son of her 
‘father Dwarka Das. It is common ground 
: that according tothe Mitakshara as it was 
administered in Northern India (inclading 


(1) 38 M 406; 29 Ind. Cas, 298; A 1R1915 P O 124; 

:49 Í A125; 17M L 1435;28ML J 535; 17Bom. L 

R468; 19 C.W N 641; 2 L W 596;(1915) M W N 555; 
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‘by the Mitakshara. 
‘behalf of Musammat Daropdi 


heir she had no right 


I accord: : 
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the Punjab) up to , 1929, a sister was not 
in the line of heirs and, therefore, at the 
time of his death in 1915, or at ihe institu- 
tion of the suit by Rameshwar in 1927, 
Musammat Daropdi had no locus standi to 
contesti Musammat Ganpati Devis aliena- 
tion. During the pendency of the suit, 
however, the Indian Legislature passed the - 
Hindu Law of Inheritance (Amendment) 
Act, Hof 1929, whereby a sister was declared 
to be one of the heirs of a Hindu governed 
This Act came into 
force in February 1929. It is contended on 
that by this 
enactment an ‘interest? was ‘created’ in 
her favour in the estate of Joti Parshad 
and she became entitled toapply under r 10 
for permission to continue the appeal filed + 
by Rameshwar against the dismissal of 
his suit to contest the alleged alienation by 
Joti Parshad’s widow. 
For the respondent Mr. Jagan Nath 
urges that: (1) Act II of 1929 does not help 
the applicant as under s. 2 it is the “sister” 
who has been made an heir and not a “half- 
sister.” The learned Counsel points out 
that there is no allegation or proof that 
Musammat Bhagirthi, the mother of the ap- 
plicant, had been associated in the alleged 
adoption of Joti Parshad by Dwarka Das. 
She not being his “receiving mother,” her 
daughter Musammat Daropdi could not by 
any fiction of Hindu Law be regarded as 
the full sister of Joti Parshad. At best she 
became his “half-sister” and under the 
Act it was contended a “half-sister” is not 
one of the heirs; (2) assuming her to be an 
to apply. under 
O. XXII, r.10, which -deals with cases of 
“assignment, creation and devolution” of 
the interest of the original appellant 
otherwise than in one of the modes describ- 
edin the preceding rules of that order, 
and that there had been no assignment, 
creation or devolution of such interest in 
favour ofthe applicant by the enactment 
of Act II of 1929, and (3) in any case, the 


` power of the Court to, grant applications 


under r. 10 is discretionary, and in view 
of the circumstances of this case and the 


. conduct of Musammat Daropdi this is nota 


fit case in which the Court should exercise 
its discretion in her favour. oe 

We have heard both Counsel at length 
on these points and after giving considera- 
tion to their arguments, lam of opinion 
that the second and third of these objections 


: are well-founded and must prevail. In the 
_view which I take on the last on 
‘points it is not necessary. to discuss in detail 


mentioned 
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the questions raised on the first point, 
though [feel bound to say that as at pre- 


sent advised I think the objection is with- ` 


. out force. Lam inclined to accept Mr. 
Jagan Nath’s argument ihai the daughter 
of the wife of a Hindu who had adopted a 
son, but who had not associated this wife 
in the adoption, cannot be regarded as the 
“full” sister of the adoptee. Inthe absence 
of any original text directly bearing on 
the point, and having regard io the con- 
flicting dicta as to the position of an adopt- 
- ed son vis a vis the wives of the adoptor, 
which are to be found in modern text- 
- books on Hindu Law and in the judgments 
of the High Courts, the question - cannot 


be said to be free from difficulty. But, as - 


at present advised, I donot see how by 
any fiction of Hindu Law can an adopted 
boy be said to stand inthe position of a 
natural son to all the wives, living or 
dead, of the adoptor. It is that particular 
wife of the adoptor, who has been asscci- 
ated by him in the ceremony of adoption, 
-or who herself has made the adoption 
under the authority of the husband, who 
is his prati-grahit7t or “receiving mother,” 
- and it is to her alone that his filiation as 
a son takes place; to the other wives of 
the adoptor he stands in the position ofa 
step-son. 

In this case, there is no allegation or 
proof that Musammat Bhagirthi was the 
‘receiving’ mother of Joti Parshad and, 
therefore, her daughter Musammat Daropdi 
cannot claim to be the “full” sister of Joti 
Parshad, even if his adoption by Dwarka 
Das may be assumed to have been proved. 

Her status accordingly is on no account 
` higher than that of a “half-sister,” and the 
question arises whether a half-sister is an 

heir under Act II of 1929. In Ram Adhar 

v. Sudesra (2),a Full Bench of the Allahabad 
. High Court has answered this question in 

the negative, and this ruling has been 
< followed by a Single Bench of the Oudh 

Chief Oourt in Kabutra v. Ram Padarath, 

155 Ind. Cas, 94 (8). In the latter case, 
the actual dispute was between the full 
sister and a step-sister, and there is no 

doubt that as between the two, the former 
-is a preferential heir. In the report of the 
case decided by the Allahabad High Court, 
. the facts are not stated, and it is not clear 
whether the half-sister of the last male- 
holder claimed to succeed equally with his 


(2) 55 A 725; 145 Ind. Cas, 529; A I R 1933 All. 491; 
(1933) A LJ 680;6R A 117 (F B). 

(8) 155 Ind. Qas. 94; AI R.1935 Oudh 332; (1935) 
OW N 545;7 ROH 
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full sister, or whether the dispute was 
between a half-sister and some other 
relation who admittedly was in the line of 
heirs. The decisions of the Full Bench, 
however, proceeded on general grounds 
and laid down categorically that the word 
‘sister in s. 2 of Act ILof 1929 does not 
include a half-sister. With great respect, 
I think that the conclusion of the learned 
Judges is expressed too broadly, and I 
confess I have grave doubts as to the 
soundness of the decision and the reasons 
on which itis based. But, as was already 
stated, it is mot necebsary to express a 
fmal opinion on this point in this case, for 
it seems clear to me that Musammat 
Daropdi’s application must fail, even if it 
be assumed that she had the status of: a 
full sister of Joti Parshad deceased and 
was as such entitled to succeed ‘to his 
property on the death of his widow Musam- 
mat Ganpati Devi, defendant No. 1. As 
already stated, she has applied under 
r. 10,0. XXII, Civil Procedure Code, for 
permission to continue the appeal filed by 
Rameshwar more than 13 months after his 
death. Rule 10 reads as follows : ; 

“(1), In other cases of assignment, creation or 
devolution, of any interest during the pendency of a 
suit, the suit may, by leave of the Court, be con- 
tinued by or against the person to, or upon whom, 
such interest has come or devolved.” < i 

Tnis rule is the residuary rule in 
O. XXII, and deals with cases of assign- 
ment, creation or devolution of the interest 
ofa party during the pendency of a suit, 
not expressly covered by the preceding 
rules of that order. It is admitted by the 
learned Counsel for the -appellant that 
there has been no ‘assignment’ or ‘devolu- 
tion’ of interest in favour of the appellant. 
He contends, however, that there has been 
the ‘creation’ of an interest in her favour, 
inasmuch as in 1929, about two years after 
the institution of the suit, she was made 
an heir of Joti Parshad by an Actof the 
Indian Legislature, whereas she was not in 


- the line of heirs at all before that enact- 


ment. This contention, however, appears 
tome to be based on a misunderstanding 
of the rule. The*‘interest’ referred to in 
r.10is the interest of a person who was 
a party to the suit. It is the transfer by 
assignment, creation or devolution pendente 
lite of the interest of such a person to the 
applicant, which entitles the latter to 
make an application to- continue the suit 
or appeal, as the case may be, and not 
the creation of an independent right in 


-him. In the present case I fail to see how 


the interest of Rameshwar in the subject- 
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transmitted tothe appellant by the enact- 
ment of the Actin 1929. It may be that 
by that Act she was included in the line 
of heirs of her ‘brother Joti Parshad, but 
that circumstance did not give her aright 


to interpose in the present suit, which had. 


been brought by Rameshwar to contest 
the alienation by Joti 
alleged to have been made in’ May 1916. 
Under Art. 125, Limitation Act, the period 
within which such asuit can be brought 
is 12 years. This period expired’ in 1927. 
At that time Musammat Daropdi as the 
‘sister’ of Joti Parshad was not in the 
line of heirs and could not have main- 
tained a declaratory suit to contest the 
alienation. Two years later, when the 
legislature included her in the line of 
heirs, itdid not by any means invest her 
with the right to bring a declaratory suit 
for challenging alienation’ which were more 
than 12 years old. It cannot, therefore, be 
said that there was any transmission by 
assignment, creation or devolution’ of the 
interest of a party to` the litigation to 
Musammat Daropdi within the. meaning of 
r. 10 and she is not competént to apply for 
permission to continue the appeal. , 
Further, even if that rule were applicable, 


the powers of the Court to grant the per- 


missicn asked for are discretionary. As 
already stated, Rameshwar had died on 
September 30, 1934, and the present applica- 
tion by Musammat Daropdi was not made 
until November 5, 1935,7.e. more than 13 
months after his death. It is conceded that 
Musammat Daropdi was fully aware of all 
the facts and no reason has been suggested 
as to why she did not come at the earliest 
opportunity. If was on May 31, 1935 that 
ehe, acting as the next friend of her grand- 
daughter Musammat Bijay Kumari minor, 
applied for substitution of the latter’s name 
as the legal representative of Rameshwar. 
At that time she did not indicate in any 
way that she herself had any right to 
continue the appeal or that she intended 
to avail herself of the right. Indeed her 
alleged interest was created, if at all, in 
1929, when the Act was passed, and there 
is no reason why she should have kept quiet 


for six years.” In the circumstances I do’ 


not think that this is a fit. case in which 
the discretion of the Court should be 
exercised in her favour, even if her applica- 
tion is otherwise competent. 

For these reasons I would dismiss the 
application of Musammat Daropdi for “being 


substituted or added” as. an appellant in: 
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matter of the suit can be said to have.been. 


Parshad’s widow 


bai 


this appeal. The appeal has abated and 
must be dismissed. Having regard to all 
the circumstances, I would leave the parties 
to bear their own costs in this Court. 

Dalip Singh, J.—I agree. - 

D. f Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 199 of 1934 
May 6, 1936 ` 
M. O. Goss, J. 
HRISHIKESH RAY AND ofauRs—PLAINTIFFS 
a —~APPELLANTS 


| i versus 
UPENDRA NATH MANDAL AND OTHERS— 
RESPONDENTS ` 

Bengal Tenancy Act (VIII of 1885), s. 7—Shebait 
of idol granting permanent tenure—Justifying neces- 
sity not proved—Rent, if can be enhanced—Religious 
endowment—Shebait, powers of alienation. i 

The power of a shebait of an idol to make an 
alienation is a limited’ power. Ordinarily a she- 
bait cannot grant a permanent lease at a fixed 
rent, but he may do so in case of unavoidable 
necessity. Consequently, where a permanent tenure 
is granted by the predecessor of the shebaits, the 
rent under the tenure is liable to enhancement under 
8.7, Bengal Tenancy Act, even though no justifying 
necessity for granting the permanent tenure, like 
the preservation ‘of the property, was proved. Abhi- 
ram Goswami v. Shyama Charan Nandi(l) and Bawa 
Magniram Sitaram v. Kasturbhai Manibhai (2), re- 
ferredto. Manohar Das v. Tarini Charan Nandi (3), 
distinguished. - : ; 

In such a case, therefore, the Court can consider 
the question as to what should be the fair and 
equitable rent. ; 

A. from appellate. decree of the Sub-Judge, 
First Court, Midnapur, dated September 
11, 1933. 

Messrs. Sarat Chandra Basak, Sarat 
Chandra Janah, Asoke Nath Roy and 
Hiran Kr. Ray, for the Appellants. 

. Messrs. Atul Chandra Gupta and Indu 
Prokash Chatterji, for the Respondents. 

Mr. Satyendra Nath Mitra, for the Deputy 
Registrar. a 

Judgment.—This is an appeal by the 
plaintiffs in a suit for recovery of arrears 
of rent and for enhancement of rent under 
s.7, Bengal Tenancy Act. The main ques- 
tion in appeal is whether the plaintifis are 
entitled to enhance the rent under s. 7. 
The trial Court decided the issue in favour 
of the plaintiffs. In appeal the learned 
Subordinate Judge has decided the issue 
in favour of the defendants holding that 
the - defendants’ ‘tenure is held at a 
fixed rent and not liable to enhancement 
under s. 7: 7 

Upon hearing the learned Advocates on 
both sides it. appears that the tenure`con- 


A 
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sists of land over 700 bighas in area. The 
defendants’ predecessors obtained the tenure 
from the predecessors cf the plaintiffs in 
the year 1855. Previously, before 1848, 
the estate was resumed by Government 
under Regulation II of 1819, Then it was 
settled to the plaintiff's predecessors for a 
period of 20 years. Afterwards in March 
1868 it was permanently settled with the 
plaintiff's predecessors. Only a very small 
portion of the land had been brought 
under cultivation when the plaintiffs’ pre- 
decessors leased the land to one Gopal 
Nandi at arent of Rs.9 per annum. The 
said Gopal Nandi surrendered the lease. 
Then it wag leased to Madhusudan Poddar 
at Rs.19 per annum. He also surrender- 
ed the lease. Then in 1855 it was leased 
to the defendants’ predecessors at arent of 
Rs 22 per annum. In the patta and 
kabuliyat, which were executed by the par- 
ties, it was stated that the tenancy was 
permanent and that there would be no 
increase or decrease of rent~ at any time, 
in other words, that the rent be fixed for 
ever. In 1874 the tenants instituted a suit 
for damages against the landlords on the 
ground that the lendlords had cut away 
certain trees, etc. The suit was compromis- 
ed between the parties. The plaintiffs’ pre- 
decessors admitted that the defendants’ 
tenure was a permanent tenure. In order 
to put an end to disagreement between the 
parties the defendants agreed to an in- 
crease of rent by Rs. 19 making the 
rent payable hereafter at Rs. 41 per 
annum and it was stated that the rent of 
Rs. 4] would never be increased or dimi- 
aa The present suit was instituted in 

Tf the matter would be treated as one of 
contract between free parties then the 
defendant’s claim would be correct that the 
rent of the tenure is fixed for ever. Tt is, 
however, proved that the property belongs 
not to the plaintiffs but to a certain idol, 
Sree Sree Krishna Rai Jiu, and the plaintiffs 
are shebatts of the said idol. Itis urged 
that as shebaits of the deity, their pre- 
decessors had no right to grant a permanent 
tenure at a fixed rate for ever. The law 
on the matter, which has been stated in 
many reported cases by their Lordships 
of the Judicial Committee, is that the power 
of a shebait of an idol to make an aliena- 
tion is a limited power. Ordinarily, a 
shebait cannot grant a permanent lease 
at a fixed rent, but he may do so ina case 
of unavoidable necessity. On one side it is 
urged that apartfrom such necessity, to 
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create anew and fixed rent for all time, 
though adeauate atthe time, in lieu of giv- 
ing the endowment the benefit of an 
{ime 
to time, would be a breach of duty in the she- 
baits: Abhiram Goswami v, Shyama Charan 
Nandi (1). It isurged that in this case 
upon the evidence it cannot be held that 
the predecessors of the plaintiffs were under 
any unavoidable necessity to grant a per- 
manent tenure at a fixed rate for ever. 
On the other side itis urged that where 
the validity of a permanent lease granted 
by a shebait comes in question along time. 
after the grant, so that it is not possible to 
ascertain what were the circumstances in 


which it was made, the Court should assume: 


that the grant was made for necessity: 
Bawa Magniram Sitaram v. Kasturbhai 
Manibhai (2). Noting the principle of 
law we are to consider the facts of the 
present case. The learned Subordinate 
Judge noted his opinion thus:— 

“I am satisfied that this lease of 1854 was the best 
bargain then possible for theidol and that it was 
absolutely necessary for the very preservation of 
the property. Thus I find there was 
necessity. 

It is urged for the appellant that this 
conclusion of the learned Subordinate 
Judge dces not follow from the facts of 
this case. 
in area. Only a small portion had been 
brought under cultivation at the time of 
the lease in 1855. Itisa mere assumption 
that afixed rent of Rs. 22 per annum was 
the best bargain possible for the idol. 
All that is in evidence is that previous to 
that the land had been leased to one tenant 
at Rs.9 per annum and subsequently to 
another tenant at Rs. 19. Bcth of them 
had surrendered the lease. From this it is 
urged for the respondents that Rs. 22 was 
the highest rent that the land could bear 
at the time. Accepting the argument that 
in 1855 Rs. 22 was the best rent which the 
shebatts of the idol could obtain, the ques- 
tion still is whether there was any neces- 
sity forthem to contract that the rent of 
Rs, 22 would be fixed forever, that their 
successors would be precluded in future 
time to enhance the rent though such en- 
hancement would be fair and equitable. 
It does not appear that any premium was 
asked for or paid in 1855. Further, when 

(1) 36 I A 148; 4 Ind. Cas. 449; 36 C 1003:100 LJ 
284; 6 A L J 857; 11 Bom. L R 1234; 19M L J 530; 14 
CW N1(P.0). 

, (2) 49 I A 54; 66 Ind. Cas. 162; A I R 1922 PO 163; 
46 B 481; 260 W N 473; 42M LJ 501; 30M L T 268: 


20 A LJ 371; 35 O L J 421; 24 Bom. L R 584; (1922) 
MW N 319(P. 0). kk; 


Thelands were over 700 bighas 


justifying 


t 
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there was a dispute between the. parties 
barely 20 years after the’ lease of 1855, 
the defendant agreed with the plaintiff 
that the rent would be enhanced by Rs. 19. 
Though the rent fixed in 1855 was adequate 
at the time, the parties voluntarily agreed 
to increase it to Rs. 41 in 1874. It does not 
appear that, though the rentfixed in 1855 
and 1874 were the best bargain, the 
shebaits could make at the time, there 
was any necessity to give up for ever the 
benefit of an augmentation of the rent. 
The cases where a mokarari patta of a 
debuiter land has been upheld as against 
the successor of the shebatts were all cases 
“where the shebaits required the money 
either forthe repair and completion of a 
temple for which no other funds could be 
obtained or fora purpose which fell into 
the category of protecting the estate from 
injury or deterioration: Manohar Das v. 
Tarini,Charan Nandi (3). In the present 
case there is nothing to show that there 
was any such necessity for granting a fixed 
‘rent for ever. ; 

On the facts of the case I am of opinion 
-that the conclusion of the Court of Appeal 
‘below is wrong andthe conclusion of the 
` trial Court is correct, that the rent of the 
tenure may be lawfully enhanced under 
B. 7. The Court of Appeal below found 
that the suit was defective inasmuch as 
allthe personswho are shebaits did not 
join as plaintiffs in the suit. The facts 
are that there are a great oumber of 
shebaits, but they periodically select six 
of them to represent the body of shebaits 
and those six persons who were duly elect- 
ed by all the shebaits instituted the present 
suit. These were showed (?) their bona fides 
by getting tLeir names registered in the 
Collectorate as theowners. In the circum- 
stances it cannot be said that the suit is 
bad for defect of parties. The question 
then is what is the fair and equitable rent 
to which the plaintiffs are entitled. The 
trial Court found that the defendants tenure 
holders got Rs. 200 a year from the tenure. 
That Court thought fit to enhance the rent 
to Rs. 125. The increase appears inequit- 
able towards the tenants who have for 
over 60 years paid at a rent of Rs. 41. 
Taking Rs. 200 to be the gross collection 
of the tenants, 40 per cent. of the same may 
be allowed as fair rent to the landlords 
and the remaining 60 per cent. be allowed 
to the tenants for collection charges and 
profits. The fair rent in my opinion should 


3) 3k CW N 135; 125 Ind. Oas. 278; A I R1929 Cal 
612; Ind. Rul. (1930) Cal. 502. 
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be Rs. 80 per annum and this enhance- 
ment will take effect- from the begin- 


ning ‘of the present’ Bengali year, namely 


1343. 


to be paid in four equal instalments falling 


The arrears of rent were claimed for the... 
period’ of two months only. This is in. - 
violation of s. 53, Bengal Tenancy Act - 
under ‘which in cases where there is no” 
agreement or established usage, the rent is : 


Pa 


due on the last day ofeach quarter of the - 


agricultural year. The learned Advocate 
for the respondents stated that they would 
not object to the decree for rent provided 
this is not taken as a precedent for claim- 
ing rent except as laid down in s. 53. In 
the result the rent for the two months will 
be decreed, but the plaintifis will not get 
an interest or compensation .forthe same. 
The appeal is accordingly allowed. The 
plaintiffs-appellants will get their costs 
in all the Courts. Leave to appeal. is refus- 
ed. Be Pd oe 
D. ` Appeal allowed. 


ee 


PRIVY COUNCIL 
Appeal from the West African Court 
of Appeal 
October 16, 1936 
Lorp MAUGHAM, LORD SALVESEN 
AND Sre LANCELOT SANDERSON 
JAMES EGGAY TAYLOR— 
APPELLANT 
versus 
Tue UNITED AFRICA COMPANY, 
LIMITED—RESPONDENTS ’ 
Master and servant—Negligence of servant in carry- 
ing out duties under written contract—Suit for 


damages—Absence of allegation of fraud —Hvidence 
to establish fraud should not be allowed —Extent of 


- damages awardable —Nature of claim. 


There isno rule which isless subject to exception 
than the rule that charges of fraud, and a fortiori 
charges of criminal malversation or felony, against 
a defendant ought not to be made at the hearing of an 
action unless, ina case where there are pleadings, 
those charges have been definitely and clearly alleged, 
so that the defendant may come into Court prepared to 
meet them. í 

Where in an action for damages against the agent 
ofthe plaintiff on the ground of negligence in carry- 
ing out his duties under a written contract, or on his 
breach of contractual obligations, there is no sugges- 
tion of fraud, the Court should not admit or consider 
any evidence of felony or fraud against the defan- 
dant. Ifthere is sufficient reason for not prosecut- 
ing him on any criminal _chergs based on felony or 
fraud, plaintif has right to damages only on the 
footing of the agent's negligence or breach of contract. 
According to ordinary principles of justice the 
defendant must be taken in the action; to be an 
innocent man. His position is in effect just the same 
asjif ithad been established that he was not guilty of 
any fraud whatever. l 
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Messrs. R. K. Chappel, K.C. and W.C. 
Alexander Anderson, for the Appellant. 

Messrs. Tucker, K C. and Cyril Asquith, 
K.C., for the Respondents. 

Lord Maugham.—tThis appeal has 
taken a somewhat unfortunate course. 
is an appeal from a judgment of the West. 
African Court of Appeal setting. aside a 
judgment of the Divisional Court sitting 
at Cape Coast Castle. The action. was one’ 
by the United African Company, Limited, 
ths respondents in the appeal, against. a 
person who had- been employed as agent 
for them for some years, based upon his 
negligence in carrying out his duties 
under a written contract, dated July 30, 
1933, thatis, his breach of his contractual 
liabilities under that contract, and it also 
was based tosome extent upon the fact 
that under cl. 3 of the written contract, he 
was responsible for any deficiency as re- 
gards. goods.and moneys received af the. 
factory of which he was in charge, due 
directly or indirectly to his act, neglect, ‘or 
default. There is absolutely nothing in the 
statement of claim, which was amended in 
due course on an application by the defend- 
ant, which suggested any sort of fraud on the 
part of the agent, the defendant; a fortiori 
there was no suggestion that the moneys 
which the plaintiff. alleged had been lost 
amounting to the. sum of £7,516, had been 
lost owing to the circumstance that the de- 
fendant had feloniously taken it or any 
part of it, orthathe had embezzled the 
money in any way. When the case came 
on for trial before the learned Judge of 
first instance, two persons were called who 
had been servants of the branch of which the 
defendant was in charge, one of them being: 
Henry. Reginald Horner Acquah and the: 
.other Thomas Akyiremansa Carr; the first, 
was the cashier,and the second was. the 
book-keeper employed at the branch in. 

. question. Both these men were brought up 
in custody. They were serving terms of im- 
prisonment, having been convicted ultimate- 
ly on their own confession of falsfying 
the books of the branch and of other 
wrongful acis in connection with their 
duties. When they were in the box, they 
having been called on behalf of the plaint- 
iffs in order to establish the case of neg- 
ligencé against the defendant, it appeared 
that.each of them was desirous of testify- 
ing that the moneys, or the greater part 
of ths moneys in question, had been taken 
by the defendant himself or had been 
given to-him by the witness Acquah. 
Part of their evidence was proper . and re- 
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levant evidence led to justify the charge, 
of negligence, but that part of their. 
evidence which suggested that the defend- 


- ant had- himself taken the money-was in. 


support of a charge which it was not open ' 
to the plaintiffs to establish on the plead- 
ings, and indeed it. amounted to a com- 
plete change of the nature of the cause of ac-' 
tion which was open tothe plaintiffs. In 
the opinion of their Lordships there is no 
tule which is less subject to exception 
than the rule that charges of fraud, and- 
a fortiori charges of criminal malversation. 
or felony, against a defendant ought not 
to be made atthe hearing of an action’ 
unless, in a case where there are pleadings, 
those charges have been definitely and- 
clearly alleged, so that. the defendant 
comes into Court prepared to meet them. 
Their Lordships must express the opinion 
that the learned Judge was. wrong in al-. 
lowing Acquah and Carr to state in-evi-, 
dence that Taylor had received > these 
moneys or was responsible for the disap- 
pearance of ihe moneys by way of fraude 
So. far astheir Lordships can gather from: 
the materials before them, the Counsel: -for, 
the plaintiffs was not responsible for the. » 
case diverging in the way it did from thé’. 
case set out in the pleadings, and it is very’ 
noticeable that when the defendant him- 
self was called into the box, although he- 
naturally was asked whether the statements 
made by the two persons who had given: 
evidence against him. Acquah and Carr,. 
were true, and although he flatly denied 
their charges, there was no endeavour on“ 
behalf of the plaintiffs in any way to cross-. 
examine him with a view to showing that: 
he was guilty of either fraud or felony or 
any other criminal conduct whatsoever. 
As far as their Lordships can understand, 
the Oourt was addressed on both sides on 
the footing that a case of negligence in the 
wide sense was being made and that there 
was no other case before the Court. It is 
true that the manager for the plaintiffs, 
Mr. Bray, was recalled at the end of the: 
evidence by the Judge himself, and was 
asked by the Judge whether he believed 
the evidence that Acquah and Carr, had 
given, and he said he did and went on to 
say that tne plaintiffs asked the Court to- 
believe that evidence. In the opinion of 
their Lordships it was an error of judg- 
ment tohave asked Mr. Bray these ques- 
tions and to have attached any weight to 
the answers to them. The belief of Mr. 
Bray was irrelevant from any point of view; 
but apart from that no case of fraud ‘or 
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Court. All that had. happened was that 
two wilnesses, ‘both serving terms of 
priscnment for crime, had for’ some reason 


which it is not necessary to go into, thought” 


fit to say that-their crimes had been’ insti- 
gated by the defendant in the: action. 
Thelearned Judge, having come to the con- 
clusion that the-two witnesses, Acquah and 
Carr, were telling the truth, thought it was 
right to take the view that the action was 
an abusé of the process of the 
that the alleged negligence was nothing 
more than camouflage, to use his phrase, 
and, eccordingly, he held, that the defend- 
ant was guilty of a felony. He went on to 
say thatthe charge had been concealed 
under a cloak ofmegligence and that, ac- 
cording to a well-known rule which was 
laid downin the Qourt of Appeal in the 
case of Smith v. Selwyn (1) it was not open 


to the plaintiffs to make the felony of the- 
defendant the foundation of the civil action. 


until the defendant had been prosecuted 
‘or a. reasonable excuse shown for his non- 
prosecution. The learned Judge- continued 
that as it was impossible to stay the civil 
- action, as had been done in certain cases of 
. that character, and inasmuch as no rea- 
sonable excusehad been shown for ihe 
non-prosecution: of the defendant, he had 


‘ho alternative but to non-suit the plaintiffs’ 


as-regards that portion of the claim which 
dealt with £7,816 and he non-suited the 
„plaintiffs with costs. Another small sum 
which was in issue at the trial need not be. 
dealt with, because that has: not been 
brought before their Lordships. 

In fact, however, the plaintiffs in the ac- 
{ion had a very good ground for not prose- 
cuting the defendant, though the learned 
Judge was not aware of it for the reason 
that he had made no enquiry upon the 
matier whatever. The plaintifs, having 
brought an action based on the civil . la- 
bility of the defendant apparently thought, 
and in their Lordships’ view, rightly, that 
there wasno question as regards felony 
open to either side, certainly not open to 
the plaintiffs. The position with regard to 
it-was this: the plaintiffs had placed the 
matter in the hands of the Police and press- 
ed for a prosecution to be instituted, but 
the Police, after having made investiga- 
tions and after consulting the law officers, 
had decided that the evidence was not 
-sufficient to justify a prosecution. The 
plaintiffs’ agent made a special journey to 
me (19143 K B98; 63 L J K B 1339;-11 LT 
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Accra to press fora prosecution, but was 
unsuccessful, as was stated by the Chief 
Justice when delivering the judgment of 


‘the Court of Appeal. He also says:— 


“In thiscountry the public very properly look to 
the Police to institute and carry on prosecutions 
when.a publio wrong has been committed. The- 
advice of the law -officers is the last word as to the 
propriety of a prosecution. It would, in my view, be 
wholly . unreasonable to hold that amember of the 
public had failed inhis public duty because he- 
failed to institute a- private prosecution after - the 
Police, on the advice of the law officers, had. refused : 
tô prosecute.” oe 


Accordingly, if the position before, the 
trial Judge hid been that a claim on the 
basis ofa criminal taking of the-money 
by the defendant was open to the-plaintiffs, 
there: would have béén a sufficient ground 
for holding thata non-suit of the plaintiffs 
on tke ground of the decision in Smith v. | 
Selwyn (1) (supra) was not the’ proper 
course to take, since there was sufficient 
reason for not prosecuting the defendant. 
What seems to have escaped the attention 
of. the learned trial Judge was that the- 
point was never one which properly speak- 
ing arose for his consideration. Had the 
plaintiffs endeavoured to enforce the charge 
of “felony or endeavoured to support the” 
chage of negligence,*if that had been possi- 
ble, by making the charge of felony a part 
of their cz se; the learned Judge’s duty was’ 
to have stopped such a course on their patt. 
It is true that there are cases in which a 
civil claim may obviously be based upon 
a felonious act, and if the Court sees that, 
although the pleadings attempt to disguise 
the fact or may not point it out very clearly, 
it may be right on the grounds of public: 
policy for the Judge to say that the de- 
fendant, if he is the man who is alleged-to 
have committed the felony, ought to be 
prosecuted ora reasonable excuse shown 
for his non-prosecution; but there was 
nothing of this kind in this case. The ac- 
tion was one which was quite open to the 
plaintiffs if the defendant was innocent of 
fraud under the terms of the written agree- 
ment between the plaintiffs and the defend- 
ent, and in their Lordships’ view the ques- 
tion as to the principle of Smith v. Selwyn 
(1) (supra) or how far it goes; and what 
precisely had to be shown in this case 
really did not arise for consideration at all. 

Then there was an appeal and on the ap- 
peal the evidence as to the-reasons for 
non-prosecution’ was admitted. In their 
Lordships’ view, assuming that the public 
policy was one that was open for. conside- 
ration, the evidence Was properly admit- 
ted, because it cannot be right for a Judge 
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to come to a conclusion such as that 
which the trial Judge came to in this case 
without making enquiry of Counsel for 
the plaintiffs. When the learned Chief 
Justice, Sir Donald Kingdon, delivered 
judgment he said that the evidence had 
gatisfed him that the plaintiffs had in fact 
reasonable excuse for non-prosecution. He 
proceeded as follows:-- 

“Asto whether they (the plaintiffs) have proved 
their case or not, I thinkit is unnecessary to look 
further than the following passage in the trial 
Judge's ruling upon the application to review: ‘I 
agree that this findiug’~[namely that the loss of 
£7,816 was sustained by the plaintiffs as the direct 
result of the ‘act’ of the defendant]—would have 
been sufficient to ‘entitle the plaintiffs to judg- 
ment, had public justice been vindicated’, I also 
agree and I consider the evidence so overwhelming 
that no Court could possibly come to any other 
conclusion. It is abundantly clear that the plaint- 


ifs proved their case and that, but for the 
point as to non-prosecution being taken by 
the Court, they would have been given 


judgment in the Court below. Now that reasonable 
excuse for non-prosecution has been shown, the 
plaintiffs, are, in my opinion, entitled to judg- 
ment.” 

That statement of the Chief Justice's is 
` consistent with and tends to support the 
view that he also was considering whetler 
there was not strong evidence to establish 
a charge, offelony against the defendant. 
That point, as above pointed out, was 
never open either for the Court of Appeal 
or forthe Court of first instance. Their 
Lordships are unable to findin the judg- 
ment of the Chief Justice any finding as to 
the amount, if any, for which the defendant 
is liable on the focting of negligence or 
breach of contract. i 

-Their Lordships desire to make it quile 
clear that according to ordinary princi- 
"ples of justice, the defendant must” be 
taken in this action to be an innocent 
man. His position is in effect just the 
same as jf it had been .established that 
_ he was not guilty of any fraud 
watever. 


There remains for consideration the 
somewhat difficult question as to the course 
which their Lordships should advise His 
Majesty to take. There was a plain charge 
of what may be called for shortness negli- 
gence against ihe defendant, and, ae far 
as the materials before their Lordships go, 
it is plain that some damages had been 
caused, by the admission of the defendant 
himself, owing to his negligence. Their 
‘Lordships cannot very well in the circum- 
stances say that the matter should be sent 
back to West Africa for decision. The 
case was heard to the end before the trial 
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Judgeand the whole of the evidence 
seems to be before their Lordships. With 
some reluctance they have come to the. 
conclusion that they must themselves de- 
cide whether the existing evidence in the 
case is sufficient to justify the finding that 
a loss of £7,816 has been sustained by the 
plaintiffs as the direct or indirect result 
of the act, neglect or default of the de- 
fendant, or whether some less, and if so, 
what loss has been proved to have been. 
s3 occasioned. Owing to some correspon- 
dence which took place between the solei- 
tors for the tw) pties before the matter. 
was heard, their Lordships are driven to 
ths conclusion that it would not be fair 
and just toattempt to decide this matter 
to-day, because there was language in. 
the correspondence which passed between” 
them which led tothe conclusion that the 
amount due on the footing of negligence, 
alone was not to be gone into. Their 
Lordships, therefore, think it right in 
order that they may be ion a position to 
decide the issue as to quantum of dam- 
ages. for negligence, to grant an adjourn- 
ment to enable any necessary documents 
to be pointed or copied, and to enable 
Counsel to inform themselves as to the 
relevant poinis which alone remain for 
discnssion when the matter comes before’, 
this Board again. Their Lordships pur- 
posely say “printed or copied,” because in 
the circumstances they are desirous that 
no large amount of cost shou'd be involved 
in the matter. They think, so far as they can 
form an opinion, that with regard to a 
number of documents all that will he 
necessary will be a sample or example of tLe 
document in question They are quite con- 
tent that copies should be made and 
duplicated by cne of the duplicating pro- 
cesses, and they think that on that footing 
the cost involved should not be large. It 
is their Lordships’ suggesticn, without 
miking ita part of the order, that the 
responden!s should deliver particulars of 
the items in respect of which as they allege 
the evidence adduced at the trial proves 
that the loss was occasioned by the act, 
neglect or default ofthe defendant. If 
that can be done, it seems to their 
Lordships that it will very greatly shorten 
the labours of both sides, and the time 
that will be occupied in discussing the 
matter before the Board. Their Lordships. 
have anxiously considered the question 
as to whether they can, in any way, inter- 
{ere with what has been ‘described as the 
sequestration order made on ihe applica- 
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tion of the appellant for toleave appeal. In 
strictness, itis not a sequestration order, 
but ithas the effect, no doubt, of making 
it very difficult for the appellant to deal 
with his properties. Their Lordships are 
unable tointerfere with that order, it is 
not clear that. they would have any 


right todo so, but at any rate, in the . 


circumstances of the case they do not 
think it possible to interfere. On the 
other hand, their Lordships think, having 
regard to the fact that both sides are to 
some extent responsible for the unfortu- 
nate position which has arisen, it would be 
fair to direct that the costs of copying or 
printing and duplivating any documents 
which have to be brought to the attention 
of the Board ought to be equally shared 
in the first instance by the respondents 
andthe appellant, subject to any order 
which may be made at a later date. 

There is only one other observation which 
their Lordships desire to make and that 
is that expedition is very desirable on 
both sides, asthey are desirous of dispos- 
ing of this matter before the present iri- 
bunal while the matter is clear in their 
minds. | 

Their Lordships understand that the res- 
pondents can give their particulars within 
seven days, and there will be fourteen days 
allowed for the next stage. When the 
dosuments have been agreed they will be 
brought in to the Registrar for the 
purpose of duplication, and special efforts 
are to be made. to expedite the process of 


copying. 
N. Order accordingly. 
Solicitors for the Appellant:——Messrs. . 


A. L. Bryden & Co. f 
Bolicitors for the Respondents:—Messrs. 
Sinklators & Paines. 





ALLAHABAD HIGH COURT. 
Criminal Reference No, 381 of 1936 
August 25, 1936 
‘Bennet, J. 

EM PEROR—Prosscutor 
$ versus - 

RAM GOPAL—Accusgp. 

U. P. Prevention of Adulteration Act (VI of 

1912), s. 4— Abetment—Punishment for, is same as 
for offence itself—D selling ghee at R's shop—R to 
get commission—Ghee found to be adulterated—R 
also held liable, J 
_The law of abetment will apply to s. 4, Preven- 
tion of Adulteration Act. As there is no express 
provision for the abetment of this offence, the penalty, 
therefore, is the same as the penalty for the offence. 

R kept a shop and wae a. commission agent for 
selling ghee brought to him by various men, One D 
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brought ghee to his shop and sold it. Ghee was 


found to be adulterated : 

Held, that it would have been impossible for D 
to have exposal the ghee for sala or to have soll it 
if R had not agreed to bis doing so at the shop. 
Therefore, R abetted the offence under s 4, Prevention 
of Adulteration Act. The mere arranging of the sale 
by D will not show that R did not take part in the 
sale, Emperor v. Kedar Nath (1), explained. 


Cr. Ref. made by the Sessions Judge, 
Aligarh, dated April 20, 1936. 

Messrs. K. D. Malaviya and Shiv Charan 
Lal, for the Applicant. 

Tie Assistant Government Advocate, for 
the Crown. 

Order.—This is a reference by the Ses- 
sions Judge of Fatehpur under the follow- 
ing circumstances: Two persons, Darshan 
Singh and Ram Gopal, were tried -under 
s. 4, U. P. Prevention of Adulteration 
Act VI of 1912, by a Magistrate. The 
accused Ram Gopal is a commission agent 
who. has a shop and he stated : 

‘On October 4, 1935, Darshan came to my shop 
and was sitting there and in the meantime Sanitary 
Inspector came there and purchased samples, He 
kept itin three bottles and duly sealed them. I 
did not expose that ghee for sale and I do not know 
if that ghee was pure or impure.” 

On the evidence the Magistrate found 
that the ghee was impure in accordance 
with a sample analysed by the Pnblic 
Analyst as it had a small proportion of fat 
or oil foreign to pure ghee. He convicted 
both the accused and the present reference 
is in regard to the conviction of Ram 
Gopal. The Magistrate held that Ram 
Gopal was a commission agent for some 
ghee and peopie bring ghee to his shop 
and sell through him and Ram Gopul 
charges commission from them; that it was 
proved that Darshan Singh brought the 
ghee in question and was sitting at the 
shop of Ram Gopal and that Darshan Singh 
actually sold the ghee to the Sanitary In-- 
spector : 

“For the purpose ofs. 4 (1), U.P. Frevention of 


- Adulteration Act, the ghee was certainly exposed 


for sale by Ram Gopal Bania when he allowed 
Darshan Singh to sit on his shop and to sell it to 
the Sanitary Inspector. It is immaterial whether 
Ram Gopal took any commission or not and himself 
did not take any active part in selling ghee in 
question.to the Sanitary Iuspector. Darshan Singh 
admits that the ghee belonged to him and he sold 
it to the Sanitary Inspector. He has not been able 
to prove that the ghee was pure.” 

The learned Sessions Judge considered 
that it was Darshan Singh from whom the 
sanitary inspector purchased the sample of 
ghee and that Ram Gopal should not be 
convicted because Darshan Singh’ did the 
selling and was present. Now it is dif- 
ficult to adopt the view of the learned 


764 


Judge for several reasons. In the first 
place s., 4 (1), U.P. Prevention of Adul- 
teration Act, penalises tke selling or 
offering or exposing for sale, etc. Although 
the actual selling may have been done by 
Darshan Singh it appearsto me that the 


exposing for sale was done by Ram Gopal’ 


because the shop belonged to Ram Gopal 
and goods could not have been exposed 
for sale in that shop without his consent. 
Darshan Singh is apparently a villager 
and he has no connection with the shop of 
Ram Gopal andit was Ram Gopal who 
allowed the ghee to be exposed for sale at 
his shop and who allowed it to be sold ai 
his shop. The next point is that s. 40, 
Indian Penal Code,in para. 2, provides 
that the word “offence” in s. 109 denotes 
a thing punishable under any special or local 
law as wellas a thing punishable under the 
Indian Penal Code. The law of abetment, 
therefore, wil! apply tos. 4, Prevention of 
Adulteration Act. As there is no express 
provision for the abetment of this offence 
the penalty, therefore, is the same as the 
penalty for the offence. Thirdly, in s. 107, 


Indian Penal Code, “ abetment” is con-- 
stituted by intentional aiding of any‘act or 


jllegal omission to do a thing. 

16 is clear th.t in the present case it 
would have been impossible for Darshan 
Singh to have exposed the ghee for sale or 
to have sold it if Ram Gopal had not egreed 
to his doing so at the shop of Ram Gopal. 
Therefore, it appears to me that Ram Gopal 
abetted the offence of s. 4, Prevention of 
Adulteration Act. Further, as regards the 
meaning of “sale” in the Indian Sale of 
Goods Act III of 1930, s. 4,it is provided 
that a contract of sale of goods isa con- 
tract whereby the seller transfers or agrees 
to transfer the property in goods to the 
buyer for a price. Now the price in ques- 
tion included the commission which was 
taken or was to be taken by Ram Gopal. 
He, therefore, was interested to that extent 
in the sale of the goods and ‘as the sale 
was made in his presence and hə was to 
receive part of the purchase price, [ do not 
think that it can be said that he did not 
take part in the sale. The mere arranging 
of the sale by Darshan Singh will not show 
that Ram Gopal did not take partin the 
sale. 

This question of the liability of a com- 
mission agent had been before this Court 
ina ruling reportedin Emperor v. Kedar 
Nath (1). In that case Kedar Nath, a 


(1) 40 A861; A TRIS Al. 99; 46 Ind. Gas. 514; 
19 Gr. L J 738; 16 A Ld 681, 
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commission rgent doing business in Agras 
had a quantity of canisters of ghee sent 
to him forsale and this ghee was exposed: 
for sale and the Chief Sanitary Inspéctor 
took some samples and found that the ghee: 
was adulterated and Kedar Nath was con-. 
victed. Tudball, J. held that he would, 
come under s. 4, Act VI of 1912. The. 
learned Sessions Judge who made this refer-" 
ence and the learned Counsel in this Court. 
have attempted to differentiate this ruling , 
on the ground thatthe owner of the ghee 

was not present at the shop of Kedar Nath. 

I do not think that there is anything in the. 
ruling to support the view that Tudball, J. 
considered that Kedar Nath, commission’ 
agent, was liable merely because the owner 
of the ghee was not present. It will be. 
difficult tohold that a commission agent. 
was liable when the owner was absent, and” 
when the owner happened to be present, the 
liability ceased, and presumably if the 

owner went away again the liability would 

again -arise. Such a doctrine of law would 

be very inconsistent. For these reasons I 

consider that the argument put forward in 

support of this reference and adopted by 

the learned Sessions Judge is unsound. | 

consider that the reasoning ofthe- Magis-` 
trate was correct and accordingly I refuse . 
to accept this reference. 

D Reference rejected. 


Seemed 


CALCUTTA HIGH COURT 
Civil Appeal No. 110 of 1934 
May 13, 1935 
Nastm Aut AND EDGLEY, JJ. 
ANANDA LAL CHAKRAVARTY 
AND oTHERS—-Pro forma DEFENDANTS — 
APPELLANTS 


VETSUS 
f NARAYAN CHANDRA 
BHATTACHARJI—PIAINTIFF AND OTHERS— 
RESPONDENTS . 

Bengal Tenancy Act (VIII of 1885), ss. 106, 50 02) 
—Suit under s. 106, by o:cupansy raiyat claiming 
jamas to be maurashi mokarari for correction of 
Recard of Rights—~Presumption under s. 50 (2)—Re- 
butting of—Absence of entries relating to jamas, in 
collection papers—Whether should be excluded from 
consideration. 

The plaintiff's predecessor-in-interest was record- 
ed as an occupancy raiyat in respect of certain 
jamas in the finally published Record of Rights, , 
The plaintiff's case in a suit filed by him under 
s. 106, Bengal Tenancy Act, was that these -jamas 
are maurashi mokarart. He, therefore, prayed for . 
the correction of the Record of Rights. It appeared 
that the plaintiff and his predecessors-in-interest 
had been paying rent at an uniform rate for more 
than 20 years before the institution of the suit. The , 
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plaintif was entitled to the benefit of the presumption 
under s. 50 Q), Bengal Tenancy Act: 

` Held, that in order to rebut this presumption 
‘the landlords relied upon their coll-ction papers and 


-upon the admission of the plaintiff's predecessor-in-~ 


“interest, to the effect that these holdings were non- 
transferable occupancy holdings in “certain rent 
:suits instituted ‘by the landlords against the original 
‘raiyats ‘trom whom the plaintiff's predecessor-in- 
interest, purchased these jamas. Absence of entries 
relating to these jamas in these collection papers 
‘was evidence in the case .but its evidentiary value 
“would depend upon the other facts disclosed in the 
case. The collection papers are admissible in evidence 
and are relevant to the question whether these jamas 
came into existence after the Permanent Settlement. 
“[p. 765, col. 2.) 

A.trom appellate decree of the Sub-Jud ge, 
Second Court (Special Judge) 24 Parganas, 
dated September 18, 1933. 

Messrs. Sarat Chandra Roy Choudhury 
and Radhika Charan Chatterjee, for the 
Appellants. 

Messrs. Sitaram Banerjee and Prokash 
‘Chandra Ghose, for the Respondents. 


Judgment. —This appeal arises out ofa 
suit under s. 106, Béngal Tenancy Act. 
The plaintiff's predecessor- in-interest Purna 
Chandra Dutta was recorded as an occu- 
pancy raiyat in respect of certain jamas 
in the finally published Record of Rights. 
The plaintiff's case is that these jamas are 
maurasht mokarari. He, therefore, prays for 
the co.rection of the Record of Rights. 
The defendants who are the - landlords 
under whom these jamas are held,.contested 


the plaintiff's claim on the ground that: 


these holdings were merely 
-cy holdings- and thatthe Record of 
Rights wascorrect. The Revenue Officer 
-canw lo the -conclusion that the disputed 
holdings were occupancy holdings and 
‘in that view dismissed the suit. On appeal 
by the plaintiff to-the lower Appellate Court, 
‘the learned Special Judge has come to 
the conclusion that the holdings are mokar- 
-ari holdings. He has accordingly reversed 
‘the decision of the Revenue Officer and has 
decreed tle plaintiff's suit. -Hence this 
Second Appeal-by thé defendant landlords. 


It appears that the plaintiff and” his 
predecessors- -in-interest had’ béen’ paying 
rent at a uniform rate for more than 20 
years before the institution of the’ present 
‘suit. The plaintiff i is, therefore, entitled to 
the benefit of the” presumption under s, £0 
(2),Bengal Tenancy Act. The question is 
‘whether the landlords have succeeded in 
rebutting this presumption. In order to re- 
but this presumption the landlords rely 
upon their collection papeis òf the year 
1271, 1277, 1278, 1298, They also rely upon 


occupan- 
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the admission of the plaintiff's predecessor- 
jn-interest Purna Chandra Dutta, to the 
effect that these holdings were non transfer- 
able occupancy holdings in certain rent 
suits instituted by the landlords against 
the original ratyats from whom the plaint- 
iff's predecessor in-interest, Purna Chandra 
Dutta, purchased these jamas. From the 
collection papers of 1271, 1277, 1278 it 
appears that the disputed jamas are not 
mentioned therein. The learned Special 
Judge was of opinion that the absence of 
any “entry relating to these. jamas in these 
‘collection papers is no evidence against 
the tenant. Weare unable to agree with 
the learned Judge in this view of the 
matter. Absence of entries relating to 
these jamas in these collection, papers is 
evidence in'the case but its evidentiary 
value would depend upon the other facts 
disclosed in the case. ‘I'he learned Judge's 
finding that the landlords failed to rebut 
the presumption under s. 50 ‘2) is, therefore, 
vitiated by an error of Jaw inasmuch as 
he excluded from his consideration these 
collection papers which are admissible in 
evidence and are relevant to the question 
whether these jamas came into existence 
after the Permanent Settlement. As the 
evidence on the record is sufficient for the 
determination of the question, we now 
proceed to determine it, because we are of 
opinion that no useful purpose would be 
served by remanding the case to the lower 
Appellate Court. . 

We have already pointed out that . 
collection papers of 1271, 1277, 1278 and 
1298 these.disputed jamas are not mention- 
ed. Only five of these jamas are mentioned 
in the collection papers of 1298. The learn- 
ed Advocate for the appellant contends that 
these jamas must have come into existence 
sometime after 1278 B. S. and consequently 
the presumption under s. 50 (2) is rebutted 
byihese collection papers. The learned 
Advocate forthe respondent however, cone 
tended in view of certain decisions of this 
Court that the absence of any entry in the 
collection papers was not conclusive and 
did not prove that these jamas were not 
in existence. before 1278. It appears, how- 
ever, that-in 1926 the landlords instituted 
certain rent suits against their recorded 
tenants, that is, ihe perscns.from whom the 
plaintiff's, predecessor-in-interest, Purna 
Chandra Dutta, purchased these holdings. 
They did not recognise the transfer in favour ` 
of Purna Chandra Dutta by the reccrded 
raiyais. Ultimately, however, Purna Chen- 
dra appeared and filed a ‘Petiticn,. stating 
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that he was the purchaser of these hold- 
ings which were not transferable by law 
or by custom and that his transfer was re- 
cognised by ‘the- landlords on receipt 
of selami. On the basis of this applica- 
tion the purchase by Purna Chandra Dutta 
was recognised by the landlords and he was 
impleaded as a defendant in the rent suits. 
' This admission of Purna Chandra indicates 
that in 1926 these holdings were admitted 
to be not mokarari. Itis not the plaintifi’s 
case that the holdings were created by any 
mokarari grant. 

The only ground on which the plaintiff 
now claims mokarari rights to these jamas 
is under s. 50 (1), Bengal Tenancy Act, 
Namely, that the rent of these holdings 
remained unchanged from the time of the 
Permanent Settlement. In order to sub- 
Stantiate this ground he relies upon the 
presumption unders.50 (2), Bengal Ten- 
ancy Act. In 1926 Purna was entitled 
to the benefit of this presumption and if 
really these holdings were in existence 
from the time of the Permanent Settle- 
ment, Purna would not khave made the 
admission then that tte holdings were 
not mokarari. His admission conse- 
quently indicates that these holdings 
are in existence from the time of the 
Permanent Settlement. The admission of 
Purna, therefore, corroborates the appel- 
lants’ case that these holdings came into 
existence after 1278. We are, therefore, 
of opinion that the collection papers of 
1271, 1277, 1278 and the aforesaid admis- 
sion of the plaintiff's predecessor-in-interesi, 
Purna Chandra Dutta in 1926 rebut the 
presumption which arises in favour of the 
plaintiff under s.50 (2), Bengal Tenancy 
Act. The result, therefore is, this appeal 
is allowed, the judgment and decree of the 
lower Appellate Court are set aside, and 
those of the Revenue Officer are restored 
with costs in the lower Appellate as well as 


in this Court. 
D. Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 663 of 1934 
September 21, 1936 
QOLLISTER, J. 

NEPAL RAIL AND o1nERS— DEFENDANTS 
— APPELLANTS 
versus 
TARAS RAM DUBE AND OTHERS—PLAINTIFFS 

C RESPONDENTS. - 
` Registration Act (XVI of 1908), s. 17 (b)—Suit 


NEPAL Bat v. PARAS RAM DUBE (ALL) 
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for possession of plots—Document formally signea 
by parties and declaring their respective rights in 
plots in suit, referred to as evidence of agreement— 
Document held required registration and hence inad- 


-~ misstble. 


A document called ‘phatbandhi' was referred to, in’ 
a suit for possession of certain plots, as evidencing 
an agreement betweenthe parties. In this document, 
lists purporting to show allotment of plots between 
parties was drawn up. The parties had signed the 
dvcument, each givingup claims in certain plots: 

Held, that this phatbandhi was much more than a 
mere Memorandum, It was a formal document, 
signed by all the parties, and was in substance and 
intention a document which purported to declare the 
rights of the parties in the plots in suit and that it 
required to be registered under s. 17-(b}, Registra- 
tion Act, and being unregistered, it is inadmissible’ 
in evidence. Subbarao v. Mahalakshmamma (1), 
relied on. 


S. C. A. from the decision of the Judge, 
Small Cause Court, with powers of the Sub- 
Judge, Gorakhpur, dated April 11, 1934. 

Messrs. K.N. Katju and Banke Behari, 
for the Appellants. 

Messrs. Muhammad Ismail and D. Sanyal, 
for the Respondents. 


Judgment.—This is a def-ndants’ up: 
peal wnich arises -out of a suit to recover 
possession of five plots, Nos. 201, 2&5, 365, 
289 and 346-2,in village Cahapra Mansur 
in the District of Gorakhpur. The case 
for the plaintiffs, as set out in the plaint, 
may be briefly stated as follows: 

On October 17, 1911, a ¢o-sharer named 
Kamta, who owned 19 pies in khata khewat 
No. 2, execuled a usufructuary mortgage 
in respect of the plots in suit and other 
plots in favour of defendants Nos. 1 and. 2 
and the father of defendant No. 3. On 
April 25, 1928, Lalsa, son of Kamta 
who by that time had died, sold the five 
plots in suit along with other plots to 
plaintiffs Nos. 1 and 2 and the father of the 
remaining plaintiffs, leaving with the 
vendees the money required to pay off the 
morigage-deed of October 17, 1911. The 
plaintiffs duly deposited this money in 
Court in favour of the defendants in ac- 


.cordance with the provisions of s. 83, 


Transfer of Property Act; but the defen- 
dants refused to deliver possession of the 
plots in suit. The defendants pleaded 
inter alia that on December 23, 1921, they 
had purchased a five pie share in khata 
khewat No. 2 from Kamta and his son, Lalsa 
and that they thus acquired proprietary 
rights in a portion of the plots in suit which, 
admittedly appertain to khaia khewat No. 2. 
Lalsa was, therefore, not competent to 
transfer the plots in suit to the plaintiffs 


on April 25, 1928. Finally it was contend- | 


ed that the plaintiffs had themselves aqe 


ri 
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mitted the exclusive rights of the defeh- 
dants in respect of plots Nos. 201, 285 and 


365 and the suit is, therefore, barred by 
The remedy of the plaintiffs was: 


estoppel. 
to sue for partition in the Revenue Court 


if the defendants had entered into possession’ 


of an ares in excess of their share in khata 
khewat No. 2. 

The trial Court found that the defen- 
dants, by yirtue-of the sale-deed of Decem- 
ber 23, 1921, had acquired a proprietary 
interest in the-plots in suit and that Lalsa 
was not competent to transfer the plots in 
suit to the plaintiffs under the sale-deed of 
April 25,1928, but that by reason of an 
agreement, which was entered into by the 
parties on January 15, 1929, and which is 
evidenced by a document referred to as 
a phatbandhi, tke plaintiffs were entitled 
to possession over plots Nos. 289 and 346-2 
only and that the defendants who had all 
along been in possession of the plots in 
suit were entitled to retain possession of 
the remaining plots. The suit was decreed 
for possession of these two plots only and 
fcr mesre profiis at Rs. 15 per annum. 
Both parties appealed tothe Jower Appel- 
late Court, which dismissed the appeal of 
the defendants end allowed the appeal of 
the plaintiffs. The suit was accordingly 
decreed for possession of all the plots in 


suit together with mesne profits at Rs. 40 


per annum. The learned Judge of the 
lower Appellate Court finds, that under 
- their sale-deed of December 23, 1921, the 
. defendants acquired no title in these 
specific plots. He also finds that -the 
phalbandhi of January 15, 1929, was-not 
acted upon, and furthermore, that it was 
inadmissible in evidence by reason of non- 
registration. Learned Counsel for the de- 
fendants-appellants challenges these fird- 
ings of the lower Appellate Court. 

It is an admitted fact that the defen- 
dants entered into possessicn of the plots 
in suit under the usufructuary mortgage of 
October 17, 1911. On April 25, 1928, 
these specific plots were sold tothe plain- 
tiffs and money _was left with them for 
redemption of the mortgage of October 17, 
1911. That mortgage was duly redeemed 
and thus by reason of their sale-deed of 
April 25, 1928, and their redemption of the 
mortgage of Octcber 17, 1911, the plaintiffs 
became entitled to the possession which had 
hitherto been -with the detendants.. The 
Plaintiffs’ claim to possession cannot be 
defeated by the fact that on December 23, 
1921, the defendants purchased a fractional 
five pies share in khata khewat No. 2 
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Moreover, “in. that sale-deed no reference 
whatsoever was.made to the usufructuary 
mertgage of October 17, 1911, and no part 


„Of the mortgage money due thereunder was 
_ Bet off against the sale consideration. It 


is thus clear, as pointed out by the learned 
Judge’ ofthe lower Appellate Court, that 
ihe sale of this five pies share in 1921 was 
‘not regarded by the vendor or the vendees 
as having any concern with the usufructuary 
mortgage of 191]. In my opinion the find- 
ing of the lower Appellate Court is clearly 
right on this point. 


The next plea is concerned with the 
phatbandhi of January 15, 1929. The lower 
Appellate Court finds thatno action was 
taken by either party to give effect to that 
dccument and points out that neither party 
relied upon it in the mutation proceedings 
which followed an application by ihe plain- 
tiffs shortly after the execution of the 
phaibandht for mutation of their names. 
The learned Judge also finds ikat this 
document required registration end (Hat, 
being unregistered, it was inedmissible in 
eviderce. Learned Counsel for the defen- 
dant-apreliant pleads that this document is 
merely a memorardum of an agreement to 
enjoy the specific plots separately and ke 
argues that it does not, therefore, require 
registration. In this document lists wera 
drawn up purporting to show which plots 
were allotted to the plaintiffs and which were 
allotted tothe defendanis, and itis’ to be 
obseived that the document was signed, not 
only by the parties to this litigation, but 
also by Lalsa, who was still a co sharer in 
khata khewat No. 2. It will be seen ilat 
each of the parties concerned gave up 
under this document a right or inlerest in the 
plots in suit. Lalsa gave up all claim to 
any portion of these specific plots: the 
defendanis gave up their claim to plots 
Nes. 369 and 346; and the plaintiffs gave 
ee claim {o plots Nos. 201, 285 and 


In Subbarao v. Mahalakshmamma (1), a 
suit was instituted for possession of certain 
properties on ihe allegation that the plain- 
tiff and his brother were members of an un- 
divided Hindu family and that on the death 
of his brother the family property devolved 
by survivorship on the plaintiff. The de- 
fence wes, inter alia, that the plaintiff and 
his ‘brother Lad separated and that share 


(1) AI R1930 Mad, 883; 128 Ind, ÒS, 561; 54 
27; 59M L J 558; 32 L W233, egos M 


en o 
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lists showing division of the properties had 
been prepared ona certain date. A docu- 


ment was produced which was described as. 
It was headed “particulars~ 


a share list. 
of the immovable properties which fell to 
the share of” the plaintiffs’ brother. Then 
followed the survey numbers, the properties, 
their situation and their approximate.area. 
The question before the Court was whether 
this was a deed of partition or mere me- 
morandum of partition. Ib was held by a 
Bench of the Madras High Court that the 
fact of that document and its counterpart 
both -being signed indicated en intention 
that the two documents should be the evi- 
dence of the partition and, therefore, not 
being registered as required by s. 17 (b), 
Registration Act, the document in question 
was inadmissible in evidence. I have ex- 
amined the phaitbandhi. The following is 
a translation, the areas and the numbers of 
irrelevant plots being omitted : 


“S pecification of the 5 pies share of 
| Naipal Rai, Deonandan Rai and Bechan 
Rai, proprietors in Mauza Chhapra Mansur. 
Name of proprietor. . 


1. Ex-proprietary holding of Lalsa Dube 
' (certain plots are here enumerated) 


2. Plots of khudkasht in respect of 
which the rights have been relinquished in 
-favour of Naipal Rai, Deonandan Rai‘ and 
Bechan Rai (7. es, the defendants). 
(The plots enumerated include Nos. 201, 
285 and.365). 


_' 3. Mangan Koeri,. resident of Abrauli 
‘(two plots are here enumerated). 

Abhilakh Koeri, resident of Ahrauli (one 
plot is here enumerated). 


Khudkasht of Naipal Rai and others (one i 


plot is here enumerated). 
New fallow land towards the west (one 
plot is here enumerated). 


(Sd) :Naipal Rai, Deonandan Rai end 


Bechan Rai. 


_ We have accepted the “phatbandhi. By 
the pen of Sukhdeo Rai in autograph, 
. January 15, 1929. 


Our shares have become complete in 
every way. 

No share 
allotted. 


_ ‘This.was written by the pen of Sukhdeo 
Rai in autograph, January 15, 1929. 
(8d.) Bechan Rai in autograph. 
Thumb-im pression of Naipal Rai. 
Do. Deonandan Rai. 


in anything remains un- 
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4. Specification of the shares of Paras 
Ram Dube, Dhanuk: Dheri Dabe, Hira 
Dube and others (plaintiffs). . 

Name of proprietor: ~ 

(14 plots are here, enumerated, ibeluding 
Nes. 346-2 and 289). : 

New sale-deed. 

(Four plots are here enr merated). 

Grand total of the shares of Paras Ram 
Dube and others. . 18 8°40 

I have accepted the phatbandhi. 

(Sd.) Paras Ram Dube in autograph. 

I have accepted the phaibandhi. 

(Sd.) Hira Dube, in autograph. 
I have accepted the phatbandhi. 


(Sd.) Dhanuk Dhari Dube. 


This was written by the pen of Hira 
Dube, January 15, 1929. 
p Thumb-impression of Dhanuk Dhari 
ube. 


I neither have nor shall have anything 
todo with the above plots of land belong- 
ing to Naipal Rai and others:and Paras 


. Ram Dube and others, which are in their 


possession. 
This was written by the pen of Hira 
Dube. 
Thumb-impression of Lalsa Dube. ... 
I identify all of Naipal Rai, Paras Ram 


(Sd.) Jamuna Prasad, 
Patwari, in autograph.” " 


. Dube and others, 


January 15, 
1936 sal. 


It seems to me that this phaibandhi is 
much more than a mere.memorandum. It 
is a formal document, signed by all the 
parties, and is in substance and intention 
a document which purports to declare the 
rights of the parties in the plots in suit. I 
agree with the lower Appellate Court that 


- it required to be registered under s. 17 


(b), Registration Act, and that, being un- 
registered, it is inadmissible in evidence. 


"In my opinion the findings of the lower 


Appallate Court are correct. This appeal, 
therefore, fails and is dismissed with costs. 

Permission to file an appeal under the 
Letters Patent is asked for and is refused. 


D. Appeal dismissed, 


r 


i93? oo 
MADRAS HIGH COURT ~~ * 
Civil Appeal No. 256 of 19847 == 
and > oe 
Civil<Revision No. 893 of 1933° 7 . 

l = . Apřil 9, 1936, ` ; 
VENKATASUBBA Rao AND Cornisa, JJ. 
MEGRAJ ISWAKVAS—AppELLANT 

+ versus ` 


_ “CORPORATION cr MADRAS— 
i ResronpeNt < -> wW 


Civil Procedure Code -(Act V of 1909), ss. 73, 63, 
0. XXI, r. 72—85. 63, whether exception to 8 73—- 
Property under attachment by ‘more Courts than.one 
~—Conditions under s. 73 must be satisfied for 
rateable distribution—Sale by Court of lower grade 
instead of higher grade—L ffect—Right of‘ purchaser 
under O. XXI, r. 19, whether subject to s. T3— Right 
to set off purchase price against decree. amount, 
whether controlled by s. 73-—Power of High Court 
under s. 63, whether ousted by .s, 73—S. 63, if 
applies to decrees passed -by -same Coiurt—Set off 
allowed to decree-holder. purchaser—Another decree: 


holder applying for rateable distribution — Procedure ` 


to be: followed. bP a , 3 
Although the deeree-holder-elaiming rateable die- 
tribution should ordinarily, as prescribed bys. 73, 
Civil Procedure Ocde, hava-, applied. for. execution 
to the Court by which the assets. are held, s. 63, 
recognising an exception, lays down whenand to 
what extent this rule may be departed from. Where, 
the property is under attachment in execution - of 
decrees of more Courts than one, if the other con- 
ditions specified ins, 73 are fulfilled, the right to 
rateable distribution” arises. Narasimhachariar v, 
Krishnamachariar (1), relied on. oe ee 
~ In«-view of s. 63 (2), "a sala held hy a Ocurt of 
lower grade when it ought to have been held by a 
Court of higher grade, is not invalid. It'is incum- 
bent onthe Uourt- of tha higher grade to accapt thé 
sale and to call for the-proceeds for the ‘purpose of 
‘distributing them rateably amongst all‘the decree- 
holders. ae ney ee ee 
The fact that the decree-holdér purchased the 
‘property with the leave cfthe Court. that ‘held the 
yale and--wasallowed to set cff the purchase pricé 
‘against the decree ammount, does not oust-the “power 
conferred by s. 63 on the Court of the higher grade, 
fu call forthe proceeds and ratzably distribu 
them, The purchasa by the decree-holdér does not 
confer upon him an unqualified right, but is subject 
to terms of s.. 73, ‘Murugapp1 Chettiar, v. Rami- 
swami Chettiar (2), and Dhirendra Hao Krishna Hao 
v. Virabhadrappa (3), relied on. ree 
The objact ot s.°63 is to deal with the several 
attachments,-no matter whether -the decrees passed 
‘are by ths same Ucurt,-or by different Courts. By 
which Court the .decrees have been paszed, is, an 
immaterial detail,.che “emphasis being upon the word 
‘attachmmt’ and not upon the word ‘decrécs’. In 
other words, the phrase “ in‘execttion of - decieés”’ 
is' explanatory of tne word “attachment” and may 
well have been left out without affecting the sense, 
Where -after the purchase at the Court auction by 
a decres-holder “with Court's leave, and tha decree- 
holder is allowad to sst off the decretal amount, 
another decree-holder applies for rateable distribu- 
tion, tha purchaszr must be allowed to make his 
choics; either he may elect to havea re-sale or to 
pay ints Court so much of the price as may become 
due on rateable distribution tothe rival decree 
holder. Afadden v, Chappant (4); reliodon, |. - 
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~ C. Avagainst-an order’ of the Subali 


~-Dallant. ©: 


-nugatory the last-mentioned ‘section. 


xt ` 
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Chingleput; daled- October 7, 1983... 
Mr. N.- Sreenivasa 


‘ 


Iyengar; for the. Api, 


Mr. T.M. Krishnaswami Iyer; for the 
Respondent. f e j sa 
venkatasubba Rao, J—-This appeal: 
raises a “point not -covered by authority; 


. before dealing with it. we shall first dispose. 


of certain’ matters which have been argued. 
The first question to be decided is this:, 
‘Section 73, Civil Procedure Code, provides, 
that those decree-holders alone are entitl- 
ed to rateable distribution who have applis . 
ed for execution to the Court by which:the. 
assets are held. Mr. T. Mr Krishnaswami 
Tyer’s contention is in:.éffect that this isa 


- self-contained rule and is not to be read as 


controlled by or being eubject to the proś 
vision. embodied ins. 63. To acéept this 
contention would be to defeat and render 
Sec- 
tion 63 must be treated as constiluting an 
exception to s. 73 in this respect. Although 
the .decree-holder claiming: rateable: dis- 
tribution should ordinarily, as prescribed by 
s. 73, have applied for execution to the 
Jourt by which the assets: are held, s. 63; 
recognising an exception, lays down’ when 
and to what extent this rule may be de: 
parted from. Where, as is stated in s. 63; 
the property is under attachment in execué 
tion ofdecrees of more Courts than one; 
if the other conditions specified in ss 73 
are fulfilled, the right to rateable . dis: 
tribution arises. By ‘adopting ‘this . con 
struction alone, we can’ give: full effect: to 
both the-sections mentioned. “In: Narasim-+ 
hachariar x. Krishnamachariar (1), the 
facts arestnus-stated- in the judgment of 
‘Wallis, J., ashe then was: > 
-In the present cas2 a debt due to’ the judgment; 
debtor by the Public Works Department and aïe 
fached’in execution of several decrees against the 
judgment-debtor ‘in saverel Courts has ben paid into 
this Court unders.63 and O. XXI,. r. 36, Civil 
Procedure Code, by’ the Executive Engineer who 
hes at the same time forwarded a list of the attach- 
jnénts served on him up to that time one of which 
“was prior in-date to the attachment by this Court. 
‘The case then came before .me. sitting alone, when 
the prior attaching creditor who has not traensferr- 
‘ed hisdecree to tinsCourt, claimed ta be paid in 
his priority “to the decree-holder in thie Court, orat 
least- to'bs entitled to rateable ‘distribution; and in 
view of the importance of the questicn and conflict 
of decisions, I.directed the.caseto bs posted before a 
Bench and notics to be served upon ell the creditors 
mentioned by the Excutive Hoginesr as having a ~ 
tached before payment: into this Court; and they have 
now appeared and preferred their claim to 1ateable 
distribution” - -> Se es 8 3 i 
- (1) 26 M L J406; 23 Ind, Cas, 909; ATR 1014 Mag, 
4 EO KEN ga 3 -r ee, aS < Aak. ok 
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Tk wés -held by Wallis and Bakewell, JJ. 
` that the decree-Kolders in-tLé “other Courts 
were eftitled to rateable distribution. Jt 
will be seen thatthe QOourt which held the 
assets was the High Court; nevertheless all’ 
| the creditors who bad: attáehed the debt in 
“the several Cotrts “were entiiled. There 
. the Court that held the assets was Court 


` of higher grade; but the ‘position may be 
i ` Teversed, for that would make no difference 


“in principle. Then the effèct of cl. (2), 
ne ee ‘has to be considered.’ That clause pro- 
Vides:—. 


“Nothing i in the séolion shall be deemed to invali- 


: date-any proceeding taken by a Court executing one 


“made without. jurisdiction. It - 


., of such decrees ” 

. Does this merely prevent the sale from 
“being invalid, or dces it have the further 
effect of taking away the right of the 
‘rival decree-holders to. rateable distribu- 
tion? As to the effect of s. 285 of the Code 
of 1882 there was a conflict of opinion. 
Where a sale was held, for instance, by a” 
` Gourt of lower. grade when it ought. to have 
“been held’ by a Court of higher grade 
| the view taken by. the Calcutta, Bombay 
and Madras Courts was, that the rule being 
one of . procedure, the sale was not invalid, 
. but according tothe Allahabad, decisions, 
"the sale was absolutely null and void as one 
was on 
‘decount of this conflict that sub-a. (2) was 
introduced by the Code of 1908, and it 
“gives effect to the view. taken by the 
, Calcutta, Bombay. and Madras Courts: . 


, See ‘Mulla’s Civil Procedure.. Code, Edn. 10 


. (1934), p. 229. That being so, it is no longer 
_ possible. to maintain that the sale by one 


of the executing Courts is null and void; 


, ers. 
| negation of the very rights intended to be 


sub-s, 


it is incumbent on the Court of the higher 
_ Grade to accept the sale and to call for the 
' proceeds for the purpose of distributing 
them rateably’ amongst all the decree-hold- 
A contrary view would lead to the 


‘preserved and of the very powers which 
(1) ‘confers on the Court of the 
--higher grade. In this connection another 
‘question arises, ‘namely, whether the fact 
that the decree-holder purchased the pro- 
perty with the leave of the Court that held 


- the sale and was allowed to. set off the 


purchase price against the décree amount 
ousts the power conferred bys. 63 on the 
Court of the higher grade to call for the 
„proceeds and rateably distribute them. In 
- Murugappa. Chettiar v. Ramaswami Chattiar 
- :(2), where the -question was not: ecmplicated 
- by: there being more than one Court, it 

(2) (1835) M W N 792; 159 Ind. Cas. 228;A 1 R 


; 1935 Mad..893; 42 L W 564; 8 RM 473; 59 M342. 
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was pointed out that as the purchaser’s 
right under O. XXI, r. 72, is subject to the 
provisions of s. 73, : ‘his right to set’ off is 
controlled by ‘that section in this way, 
namely, that he is-bonund to bring into 
Court :such sums -as may.” be found -due 
to those decree-holders whose applications 


“for execution were pending on date of the 
‘sale; the reason for fixing the daté of the 


sale, as the material date being’ that where 
there has been, aset off, the assets must be 
deemed to have been realized eo instanti 
the sale is made. : 

The fact that execution may be pend- 
ing in more than one Court under s: 63 
can make no difference and the principle of 


‘that decision holds good. Now turning to 


s. 63 (2), if the decree-holder purchaser is 
called upon to bring back the proceeds 
(asin our opinion he should be), what is 
the ‘proceeding’? that can be said to be 
thereby invalidated? As already stated, 
the purchase by the- decree-holder.ddes not 
confer upon him an unqualified right, but is 
subject tothe terms of s. .73, in other words 
as Mr. N. Srinivasa Iyengar ‘for the appel- 
lant rightly contends, the very order of 
the Court, that is the “proceeding” did 
east upon the decree-holder the duly to 
bring back any part of the proceeds when 
support 
from Dhirendra Rao’ Krishna Rao v, Vira- 
bhadrappa, (3) where the effect of 8. 63° (2) 
has been fully dealt with. 

It now remains to consider the point to 
which we adverted ‘at the outset. . For 


-making that point clear, we must set out 


briefly the facts of the present case.’ The 
décrees ‘in favour of the respondent (the 
Madras Corporation) were passed. by ‘the 
High Court on the Original Side: so with the 
decree in favour of ‘the appellant. The 
former decrees were sent tothe Sub-Court, 
Chingleput, for execution; the latter to the 
District Court, Chingleput.-. In pursuance 
of the respondent's decrees, the properties 


“were attached by the Sub-Court in January 


28, 1932, and the sale was held on January 
28, 1932. The Corporation. obtained leave 
to bid and was allowed to set off ihe pur- 
care price’ against. the decree amount. 

As the amount due to it exceeded the 
amount of. its bid, it did not have to bring 
any sum into Court. In the meantime, the 


‘appellant, another decree-holder, got the 


same properties attached in November 
1931, in the District Court. An order was 
made fixing October 19, 1932, as the dale of 


(3) 59 B 310; 159 a er 505; A I R1935 Bom. 
176; 37 Bom. LR 78; 8R B 208, 
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sale. We may take it that so far each 
decree-ho'der acted in ignorance of . the 
Proceedings taken by. the other. - The ap- 
Dellant, now becoming aware of the sale 
that had already been effected, applied to 
the District Court under s. 63 to call for the 
proceeds of the sale from the Sub Court and 
distribute them rateably. The difficulfy 
arises thus: The decrees passed here. are 
not decrees “of more Courts than‘one;” they 
were all passed, as we have just said, by 
one and the same Court, namely, the High 
Court, Madras. That being so, does s. 63 
apply? In our opinion, it does. There are 
two modes of arriving at this result, first, by 
reading the words “of more Courts than 
one" ins. 63 as qualifying the word “attach- 
ment” and the word ‘decrees’, secondly, by 
calling in aid, s. 42 which says that 
the Court executing the decree sent to it 


shall have the same powers in executing: 


such decree 
itself, _ : 

We are prepared to rest our judgment 
upon the first of these grounds. The ob- 
ject of s. 63 is to deal with the ‘several at- 
tachments, no matter whether the decrees 
Passed are by the same Court, or by 
different Courts. By which Court the decrees 
have been passed, is an immaterial detail 
—the emphasis is upon the word ‘attach- 
ment’ and not upon the word ‘decrees.’ In 
other words, the phrase “in execution of 
decrees" is explanatory of the word 
“attachment” and may well have been left 
out without affecting the sense. The 
words ‘by more Courts’ in the place 
af ‘of more Courts’ would have made 
the meaning plain and put the matter -be- 
Yond doubt. 

The question then is, what is the proper 
arder to make? As he'd in Madden v. 
Chappani (4) the purchaser must be allowed 
to make his choice; either he may elect to 
have a re-sale or to pay into Court so much 
af the price as may become due on rateable 
distribution to the rival decree-holder, the 
eppellant. The lower Court's order is re- 
versed and the appeal is allowed with cos‘s; 
the Advocate’s fee is fixed at Rs. 75. For 
‘the purpose of enabling the Corpcration to 
elect, post one week from re-opening of the 
High Court after the summer recess. There 
“will be no order in the Civil Revision Peti- 
tion. 

A.D. 

(4) 11M 356. 


as if it had been passed by 


Appzal allowed. 
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we Drvatiay do es 
BALA DHONDI SATWADE—. |: 
. APPELLANT . of 
. versus... ae 
BAYA BHAGVANT PATIL— = ~ 
RESPONDENT f 


Hindu Law—Alienation—Widow—Gift of entire 
property in favour of minor daughter whois next 
reversioner and her husband jointly—Validity of. . 

Although a widow andthe next reversioner’ can 
validly pass a deed in favour of a stranger, the 
rule docs not apply when the widow <alienates in 
favour of a stranger and the ~reversioner jointly 
especial y when the latter is-a minor. - Consequent- 
ly, where a Hindu widow gifts away the entire prop- 
erty inherited by her from her husband, jointly. to 
her minor daughter whois the next reversioner and 


her husband, the gift is not valid: The property 


can beclaimed by the person who is the uext re- 
versioner atthe time of her death, YVeshvanta v. 


‘Antu (1), referred to. - 


8. C. A. from the decision of the Sub- 


Judge, Islampur, in Civil Suit No. 919 of 
1928 


Mr. P. S. Bakhale, for the Appellant. 

Mr. K. N. Koyzjee, for the Respondent. 

Judgment.—This is a plaintiff's appeal 
ina suit to recover possession of certain 


‘property as reversionary heir of one Man- 


jula. The suit property belonged originally 
to one Vakuji and the plaintiff is ‘a sepa- 
rated brother cf Vakuji, who died leaving 
Manjula as his widow. She had a daughter 
named Goja, who was married to one 
Doyanu in 1913. On July 10, 1913, Manjula, 
who was in possession of the property’ as ‘a 
Hindu widow, made a deed of gift in`fav- 
our of her davghter Goja und Goja’s hus- 


-band Dnyanu. Goja was a minor at that 


time and therefore the gift was made’ to 


‘her through her guardian and husband ` 
-Doyanu. It is clear that this gift was a 


joint gift in favour of these two persons. 


She says in the deed of gift that she had 


selected Dnyanu as her son-in-law accord- 
ing to her choice and had brought him’ to 
her house, and then with reference to both 
the donees she proceeds: a 
“As you are looking well to my maintenarice and 
Iam sure will also look after the same in the fyt- 
ure, and as I have no other affectionate i1elative 
except you, and as my property is bound to go to 


. you by right of heirship after my death, taking all 


these facts into consideration, 1 givé the f luwi g 
property as gift to you both.” l $ 

Soon after the execution of this gift-deed 
Dnyanu died in 1915 and Goja died in 
1917 during the lifetime of Manjula, who 
died in 1918. The plaintiff, who is there- 
versioner living at the time of Manjula’s 


| death, seeks to- recover possession of. this 
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property on*the ground that the-deed of 
gift made by..Manjula was void .and not 
binding against the plaintiff, that it did 
not vest the property either in Goja or in 
her husband Dnyanv. The prcperty is in 
the possession of: Goja’s. minor daughter, 
and she being a-daughter’s daughter of 
Vakuji, would not’ have any claim to this 
property in preference to tke plaintiff who 
isthe next male reversioner. - . 

- ‘Both the lower Courts have dismissed the 
suit on different grounds. The trial Court 
was of opinion that the deed of gift was a 
` gift of the whole property in possession of 
Manjula, and therefore must be regarded 
-~ ag’ a valid surrender, by & Hindu widow in 

favour of the next reversioner living at 

that time, namely Goja, and it held. on the 
authorities that the gift can be regarded 
asa gift to the daughter of the whole pro- 
perty, as an acceleration of her right as 
reversionér, and. a simultaneous gift with 
the consent of the reversioner,.to her hus- 
band Dnyanu, and on that’ basis the tran 
saction: was a valid ‘one, and that there- 
fore Goja’s daughter was entitled to the 

‘property on her.death. The-Appellate Court 

las realised the difficulty ofthat view, be- 
cause ‘jn-order that the doctrine of accelera- 
tion. and simultaneous implied consent may 

apply, it -is necessary that the reversioner 
herself must give consent to the gift in 
favour of a third -party. But here Goja 
was a minor incapable of .giving her con- 
sent, and. she was represented by the. very 
person in-whose favour the consent was to 
be. given, -viz., her husband, and therefore 
for. this double reason, it was difficult to 
maintain the position that the transaction 
was, valid on the ground of surrender in 
favour:of the reversioner and consent by the 

reversioner in favour of an alienation to a 

stranger. But the Appellate Court has ccn- 

firmed the decision of the trial Court on a 

different ground, and that ground is that 

-although the son-in-law Dnyanu is joined 
-in the deed:of-gift and is expressly stated 

to be a joint donee, still the facts and the 

circumstances show that the widow Manjula 
intended to give this property to her 
daughter Goja alone, and that the son-in- 


‘law Dnyanu who was living as ghar jdvaiin, surrendering the whole of the property in 


the house, was joined only as a formal party ` 


with no intention of giving any property 
to-him, and ‘it is on that ground alone that 
the learned Judge has held this’ deed-to he 
a. valid deed, as a surrender by the “widow 
of her whole: interest in the. property'in 
favour of.her daughter, no interest: what- 
ever attaching to the son-in-law. -Goja‘thts 
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became the absolute owner of the wholé 
property, and on her deatb, her daughter 
penne her heir in preference to the plain: 
tiff. : 
It is against this decres - of the Appellate 
Court, that the present appeal has ‘been - 
filed, and it is contended ‘that that decree 
is wrong because the deed of gift expressly 
makes both the donees as joint donees, that | 
Dnyanu, the son-in-law, was not intended, . 
to be only a formal party, and that the doc- 
trine of consent would not apply because 
Goja wasa minor. It has been contended | 

on the other hand, for the respondent that 
the intention of .the- woman must be to 
benefit her daughter Goja alone because in 
the body of the document she says that 
“my property is bound to go to you by 
tight cf heirship,” and that would refer to 
the daughter Goja alone and not to the son- 
in-law. But J think this would be ignoring 
-the other expressions in this deed in which 
itis clearly stated that both those persons 
were joint donees and that-the son-in-law 
was also intended to benefit by this deed, 
because, as expressly stated in this docu- 
ment, he was looking well to the mainten- 
ance of the widow and she- was sure he 
would also look after her in future. I 
think, therefore,-that this document is a, 
joint deed of gift in favour of the daughter. 
as well ‘as’ the son-in-law. Besides, the 
Appellate Court, to my mind, has made out 
anew case in favour of the defendant. In 
the written statement it was conceded that 
Goja as well as Dnyanu were both donees 
under the deed of gift, and that they re- 
mained in possession of the property till the 
death of Manjula. I think, therefore, that 
this case, on which the lower Appellate. 
‘Court has mainly proceeded, was not only. 
not the. case of the defendant, but being 
one which is against the plain terms of the 
deed of gift itself, must be discarded, and 
that deed must be taken to be a joint deed 
of. gift. - 
Then the question is whether this deed is 
valid. Itis clear that under the Hindu Law 
a widow is entitled to accelerate the vest- 
ing of the property in favour of the next re- 
versioner, provided she effaces herself by 


her possession as a widow at that time in 
favour of the next reversioner, With re- 
gard toan alienation in favour of a stran- 
ger and not to the reversioner, the position 
is that if the alienation in favour cf a 
stranger is made either by the widow and 
the reversioner jointly, or with the consent 
of the reversioner, then it is a good alienas 
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‘tion whether itis only of a part or.of the 
whole of the property.’ If itis an aliena- 
tion without consideration in favour of 
the-~ next reversioner, it - must, in order 
to be ‘valid, amount ‘to a surrender 
and the -surrender must‘be ‘of the 
whore of the property in her possession.. 
Next comes the’ case of an alienation in 
‘favour of a stranger alone, ‘or both the re- 
versioner and the stranger. If it is complete 
alienation toa stranger without consideration 
‘or legal necessity and without the consent of 
the next reversioner, then the transaction 
‘Is clearly bad in law; .but if the widow 
and the next reversioner join together in 
transferring all her rights in the whole 
‘property in favour of a stranger, then ac- 
‘cording to the authorities, such 2 transac- 
tion would be good cn the principle that as 
the reversioner has become an executant 
parly to the deed, the property must bé 
taken to have been surrendered to the re- 
versioner, who must be deemed to have 
made a'simultaneous alienation of the prc- 
perly in favour of the stranger, and what 
‘could have been done’ 
documents could be done by one document. 
On this principle, in. a very recent case of 
this Court, in Yeshvanta v. Autu (1), where 
a Hindu widow, who had inherited her 
husband's estate, and her daughter, who 
was the next reversioner, jointly passed a 
deed of gift of the entire estate in favour 
of a third person, and subsequently the 
widow adopted the plaintiff, who sued to set 
aside the alienation, it was held, dismissing 
the suit, that the {ransantion was valid as 
it could be treated as a surrender by the 
widow plus a gift by the next reversioner. 
So far the position in law is quite clear. 
“But what would be the case where the 
reversioner herself is a minor and is re- 
presented, as in the present case, by the 
very person to whom the property is to be 
deeméd to have been alienated? So far 
as I have been able to see, there isno re- 
ported case on such facts, but think the 
principle upon which the cases have pro- 
ceeded establishes that it is only when you 
can spell out a consent’ on the part of the- 
teversioner for an alienation in favour of a 
third party, that. it can be said that the 
transaction would. be valid.in law. No such 
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is the person to whom the property is deems 
ed to have been given on behalf. of ‘the 
minor. Sothat itis the case of.a guardian 


alienating the property in his own” favour. 


Such a transaction cannot be supported. on 
the ground of interest of the reversioner 
herself, because it is clear that even if a 


“minor's Consent is to beimplied, it cán: be 


Bo only if it is for her benefit, and when the 
Property is gifted away, asin this:-case it 
has been done at least jointly in favour.of 
astranger, that is- clearly an alienation 
which is adverse to the interest of the minor. 
I may also point.out here the difference 
between the two modes of transferring. The 
widow and the’ next reversioner may join 
together in passing adeedin favour of a 
stranger. Ifin that case the reversioner is 
a major, the transaction would be valid. 
But if he is a minor, though represented by 
a guardjan; I do not think it can be said 
that thé transaction is a surrender to the 
reversioner, and’ then again an alienation 
by the reversioner -in.favour of a stranger, 
because the consent required is the consent 
of the reversioner himself. “But even .as- 
suming for the sake of. argument that. in 
such a cise’ the consent of the guardian. 
would be regarded as the consent of the 
minor, still the position would be different 
where, as in the present case, the transac- 
tion: is entered into not jointly by. the 
widow and the next reversioner, but by the 
widow alone in favour of the reversioner 
and a stranger. o 
- In the former case the alienation is wholly 
in favour of the stranger, while in the latter 
case the alienation is a ‘joint alienation in 
favour of a reversioner as well as astranger, 
and in so far agit is even a partial aliena- 
tion in favour of the stranger, itis adverse 
to the interest of the reversioner. If the 
reversioner were a major, then possibly it. 
may be argued that the reversioner con- 
sents to at least some property being given- 
to the stranger, but where the reversioner 
is a minor, and still more where tho aliena- 
tion isin favour of the guardian of ths. 
minor himself, I do nob think it cin be.said 
that tha transaction is- valid, because it is. 
neither in the interest of the minor rever- 
sioner nor with his consent. I think, thero- - 
fore, that the transaction in this case is not 
valid, and that the defendant does not take 
any interest under it, and that after the 
death of Goja.and her husband the property 
remained in the hands of „Manjula as a 
Hindu widow, and as on the death of Man- 
jula in 1918 the plaintiff was the next rer- 
versioner, he would he entitled to succeed 
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to it. The decree of the lower Appellate 
‘Court is, therefore, reversed, and the 
plaintiff is declared entitled to the reliefs 
which he has sought, namely, the posses- 
sion of the property and mesre profils, as 
prayed for. There will be an inquiry into 
‘the amount of mesne profits to be awarded. 
‘The appellant is entitled to his costs 
throughout. ii 
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OUDH CHIEF COURT 
First Civil Appeal No, 17 of 1934 
and 
First Civil. Appeals Nos. 18 to 23 of 1935 
December 19, 1936 

. ’ Srivastava, A.C. J. AND SMITA, J. 
BANK or UPPER INDIA turovcn MR. 
H. HUNTER, LIQUIDATOR—PIAINTIFF 
“— APPELLANT 
VeTSUS . 3 
` Musammat HIRA KUER AND OTuERS 


. —DEFENDANT8— RESPONDENTS 

` Limitatibn Act (IX of 1908), s. 23, Sch. I, Art. 
120— Continuing wrong—Order of Settlement Court 
about defendants being recorded as under-proprietors, 
a wrong to plaintiff—Wrong, if a ;continuing 
wrong—Cause of action arising in time of pre- 
decessor, from settlement proceeding—Successor, if has 
fresh cause of action by reason of subsequent pur- 
chase—Claim not based on any fresh invasion of 
right~Limitation for suit. 

Where the order of the Settlement Cpurt about the 
defendants being recorded as under-proprietors is 
a Wrong to the plaintiff, the wrong is complete when- 
the-order is passed andthe entry made, and it can- 
not be regarded asacas2 of a continuing wrong. 
Francis Legge v. Ram Baran Singh (1), relied on. 

"If. the plaintiff institutes a suit on the cause of 
section’ arising “from: the settlement Proceeding. he 
cannot have a different terminus ‘a quo for the 
starting-of limitation from, what his predecessor 
had. Whether the predecessor chse to sue or not, 
the ‘limitation which cnce began to1un in respect of’ 
a cause of action cannot be stopped by the property 
being afterwards sold, and the plaintiff could ~ not: 
acquire any independent right-in respect of the 
same cause of action by reason of his subsequent 
purchase. Sukhdasi Kuar v. Fateh Bahadur Singh 
(2) and Ahmed Iossain Bepari v. Digendra Narain 
Singh (1), distinguished. 

Where the plaintiff's claim is based on the wreng- 
entry, in the Settlement Court, and not on any: fresh 
invasion of his rights made subsequently and the on'y 
fresh thing | relied on since the making of the settle- 
ment: entry isthe fact of the ‘plaintiff having become 
a purchaser, which gannot affect the running of 
limitation against him, the suit is governed by Art. 

120, Limitation Act. : 


F.C. A. against the decree of the Civil’ 


Judge, Hardoi, dated May 7, 1934. 
- Messrs. R. B. Lal and M.M, Lal, for tke 
Appellant, “ 
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Messre. Hyder Husain and H. H. Zaidi 
and Mr. 1). K. Seth, for the Respondents. 

‘Judgment. —These appeals arise out of. 
seven suits instituted by the Liquidator of . 
the Bank ef Upper India for a declaration’ : 
thatthe defendants in tke said suits did 
not porsess any under proprietary. right in 
the-lands in suit. The learned Civil Judge. f 
of Hardoi bas dismissed all the suits on the 
"Bround of their being „barred, by limitation. 
As tte question of limitation, | wh'ch is the. 
sole question which we are required to 
decide in these appeals, is common to all of 
them, we propose to dispose of all the 
appeals by this jndgment. 

- The facts, whichare. not in dispute, may 
be briefly sta‘ed as follows:—Raja Durga 
Prasad was the Talugdar of Sarwan 
Baragaon estate in the Hardoi District. : 
Villages Khajuna and Nirmalpur were in- 
eluded in the said estate. He had executed 
several deeds of morigage in favour of the 
Bank of Upper Iadia. The Bank obtained 
decrees.for sale on the basis of these morty 
gages and put them in execution. During 
the pendency of these execution proceedings 
Raja Durga Prasad died and was succeeded 
by his son Kuar Jang Bah.dur. The two 
aforesaid villages, with which alone we are 
concerned in these litigations wers pur- 
chased by the Liquidator in 1927 at Gourt 
sales held in the course of . execution 
proceedings against Kuar Jang Bahadur. 
The principal defendants in suits Nos., 84 
and 85 of 1933. of the Court of the. Civil 
Judge, Hardoi, which have given rise to 
first appeals Nos. 18 of 1935 and 77 of 1934, 
respectively, are members of tLe family of 
Raja Durga Prasad. Their predecessors-in- | 
interest laid claims to a share in the Taluqa 
before the British Indian Asscciation, 
Thése claims resulted in their bheing given 
lands in village Khajuna by way of guzara. 
They wee at first entered as occupancy 

gnis in respect of these lands, but at the. 
ei settlement the said plots. were entered, 
in the under proprietary khewat, ; 

The principal defendants i in tLe five other 
snits, which have given rise to appeals Nos., 
19 to 23 of 1935, are members of one family,. 
hut not connected with the. Taluqdar. 
Their predecessors in-title claimed “pukhta-, 
dai’ righ's in village Niramalpur at the. 
first regular s settlement against Dhanpat 
Rai, fatLer of Raja Durga Prasad. Their 
claim for tLose rights was rejected, but. 
they were graried cash nankar. Subse: 
quently, i in 1869, Raja Durga Prasad issued. 
notices of ejectment against them in respect. 
of the plots of land in village ‘Niramalpur. 
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in their possession. The notices were con- 
tested, and ultimately the defendants’ pre- 
decesssors in-intérest were- granted ` oc- 
cupancy rights'in the said plots under s, 5 


of fhe Oidh Rent “Act. Tn 1911 and1914;- 
Raja Durga Piasad took. proceedings for” 


enhancement of rent against the defendants 


andtheir predecessors-in-interest. ` In these ` 


proceedings“ also the claim for under- 
proprietary rights:set up by the defendants’ 


was repelled, ‘and the rent was.enhanced,” 


but in the course of the last-settlément the. 
Assistant Record Officer by ‘his order, dated’ 
May 30, 1925, directed that the .defendanis 
were to be recorded as undef-proprietors. 
Kuar Jang Bahadur appealed agaitist this 
order, but'without success. NG 
The plaintiff Bank came into Court on the 


allegation that the defendants did” nof 


possess any under-proprietary rights inthe 
plots of land in villages Khajuna and 
Niramalpur in 


they had got their names entered’ as under- 


proprietors in the settlement papers in’ 


collusion with Kuar Jang ‘Bahadur. ‘It was 
further alleged that the plaintiff Bank’ 


acquired knowledge of the said “entries in’ 


or about January 1928, which’ was the date: 
when the cause of action accrued to the 
plaintiff for bringing the suits. : 

The defendants asserted in reply that they’ 
were: in posséssion ‘as under-proprietars. 
They denied- the allegations of fraud and 
collusion between them and Kuar Jang 
Bahadur, and pleaded that the suits were 
barred by time. . - Moe eke Yan ya 

The learned. Civil Judge ‘held’ that the. 
defendants in all the suits did not possess: 
any under-proprietary rights in the landsin 
dispute. He also held’ that there was 
absolutely no evidence of the ‘alleged fraud 
and collusion.’ On the question of limita- 
tion, he held that tke suits were governed’ 


by Art. 120 of the, Limitation Act, and that. 
the right to-sue accrued to the plaintiff's. 


prédécessor when the defendants got 
themselves entered as’ .under-proprietors 
under the order of the Settlement Court. 
As ‘the suits were admittedly 
beyond: six years from the making of fhe 


said entries, he held them to be time-barred: - 
Asa result of this finding -he dismissed all. 


the suits. 2 ee ae 
; The learned Counsel for the plaintiff: - 
appellant. did not dispute the application 
of Art. 120 to. the case. He'has, however, 
argued that as fresh. entries are made 
every year in the annual register in accord- 
ance ‘with the seltlemerit entries, therefore, 
the entries. made-at the- settlement nist be: 
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their possession, and ‘that’ 


"cause of action-on the entry in the Settle. 


„fail. - : 


brought 


„ing of the. 


_ Kuar Jang 
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treated asa continuing wrong within thé ; 
meaning of -B. 23 of the Indian Limitation, 
Act, and it must aécordingly bë held that aż. 
fresh period of limitation “begins, torun ‘at: ” 
every moment of thé.time dating which the. - . 
wrong continues: ‘Section 23 speaks of a: . 
continuing “breach of contract” and of a, 
“continuing wrong. independent of “COD. 
tract.”. The phraseology used in the section -` 
seems to lend some support to the contention. 
of the learned Counsel for the respondents: . 
that the continuing wrong independent of 
contract contemplated by the section is ONG 
in the nature.of atort, Whether this isso ; 
or not, we are clearly of opinion that if the 
order of the’ settlement: Court about’ the. 
defendants being. recorded as under- 


proprietors’ was'a wrong to the plaintiff, the 


wrong was complete when -thé ‘order was’ 
assed, and the entry made, and it cannot | 
by any means be regarded as a case of a 
continuing wrong. In Francis Legge: xv. 
Ram Baran Singh, IL. R. 20° All- 35 (1) in , 
answer to a similar argument it was re- 
marked that the act- of the Settlement, 
Officer, if it was ‘a wrong tothe’ -plaintiffs,. 
was a -wrong committed ‘once for all, and... 
was. very properly described: a3 being the. 


cause of action upon which the plaintiffs came - 


into Court. “lt, may also be noted that in” 
the present éasés also the plaintif based his’ - 


ment Court, and not on: any subsequent. 
entries in’ the -annual: registers made in 
pursuanés, of the ` séttlement entry. The | 
argument based ons. 28: must, therefore,.... 
Next it was contended that though Kuar- 
Jang Bahadur hed a eatise of action arising, 
out-of the settlemant entry, yet he was not .. 
bound to, sue. The argument - proceeded 
that as the plaintiff came on thé scene only”: 
when he purchased the villdgesin 1927, 
therefore, his. right to sue accrued -, only. . 
when he -became aware of- the- settlement - 
entry, and the’ present suits, brougat within’ | 
six years of., his’ knowledge - of the’ - entry, : 
should be held to be within time.. We are. 
of opinion that this argument -also is without 
substance. ` It’ is conceded. by the learned’ 
Counsel for the respondents, that if the 
possession of-the defendants. after the imak- 
settlement“ entry’ remained 
the, same footing ‘as: bëfóre; 
Bahadur was nob. obliged, to 
bring a: suit -for declaration, in the Oivil 
Court, and could afford to iggore, the: ony í 
But.this does not medil that if dhe, plaintif. 
institutes a.suit on the cause ofaction arising | 
a) 20.4 35; A WN 1897, 193, a NR 
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from the settlement proceeding he can have 
a different terminus a quo for the starting 
ot limitation from what his predecessor Kuar 
Jang Bahadufhed. ‘Inthe definition con- 
tained in s. 2, cl. (8) of the Indian Limitation 
Act, ithe term “plaintiff” includes 
any perscn from or through whem a 
plaintiff derives his right to sue. 
plaintiff in the present ccses derives his 
right-to sue from Kuar Jang Bahadur. 
The. cause of action based on the settlement 
proceeding arcse on the date of the order 
of the Settlement Court. Whether Kuar 
Jang Bahadur chose to sue or not, the 
limitaticn which once began to run in res- 
pect of the said ` cause of action could not 
be stopped by the propeity being after- 
wards sold, and the plaintiff could not 
acquire any independent right in respect 
of the sume cause of cetion by reason of 
his subsequent purchase. The learned 
Counsel for the appellant kas relied on 
Sukhdasi Kuary. Fateh Bahadur Singh. 10 
O. W. N. 366 (2), Aftab Ali-Khan v. Akbar 
Ali Khan, (1929) A. L. J. 194 (3), Kali Prasad. 
Misra v. Harbans Misra, I. L. R. 41 All. 509 
(4), Allah Jilani v. Umrao Husain, I. L. R. 
36 All. 492 (5), Sheopher Singh v. Deonarain 


Singh, 10 A. L, J. 413 (6), Ahmad Hussain 


Bepari v. Digendra Narain Singh, 1. L.R. 
62 Cal. 969 (7):and Gebind Ojha v. Sita Ram 
Ojha, A. I. R. 1936 Patna, 321 (8), in support 
of his argument. In Sukhdasi Kuar v. Fateh 
Bahadur Singh, 10 O. W.N. 366 (2) muta- 
ticn entries in the names cf three Hindu 
widows, who were the defendants, were, 
according tothe plaintiff, made with his 
consent, and thè plaintiff had no grievance 
against the entries until the defendants 
asserted title on their basis. It was held 
that in the circumstances the cause of action 
for the declaration sought being the wrong 

ersertion, limitation began 10 rm not 
from the date of the mutation entries, -but 
from the time when the defendants asserted 
their title on" their basis. This case is 
quite distinguishable inasmuch as the cause 
of action inthe present cases is based on 
{he wrong entry, and not on anys subse- 
N injury | arising out of it. The same 


100 W N 366; 144 Ind. Cas, isi AIR 1928 
oh 283; Ind, Rul. (1933) Oudh 2 
TT (3) (1929) A L J°794; 121 Ind. Ga 209; å IR 1929 
All. 529; 13 R D 635; Ind. Rul. (1920) A 
44) 41.4 509; 50 Ind. Cas 767: 17 A La rey 
_(5) 36 A 492; 24 Ind, Cas 535: 12 A L J 810. 
- (6), 10 A LJ'413,17 Ind. Cas, 675. 
(7) 62 0 969; 160 Ind. Cas 96; 61 O LJ 519; 400 W 
a a Pail 169 i S 
7 48- A~. Pat ue BESS 08 2B R 
‘594, 9RP L, i i 
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remarks would apply to Ahmed Hussain 
Bepari v. Digendra Narain Singha, 1. L. 

2. 62 Cal. 939 (7) in which it was he'd that 
if the cause of action for the suit is the 
entry itself, the suit must be brought with- _ 
in six years of the cause of action. On-the - 
other hand, solong as the entry does not - 
injure the plaintiff, he need not come to 
Court at all, and therefore, a plaintiff is not 
aut of time if ke institutes..a suit within 
six years of the injury which the entry 
creates, and which is his cause of action. 
We think it unnecessary to. discuss. the 
other cases. We have carefully examined 
them, and it will be encugh to say that 
in every one of them there was a fresh 
invasion of right which gavea fresh cause 


of action. In the present cases, as we have 


already remarked, the plaintifi's claim is 
based on the wrong entry in the Settle- 
ment Court, end not on any fresh invasion 
of his rights made subsequently. The only 


fresh thing relied on since the making of 


the settlement entry is the fact of “the 
plaintiff having become a purchaser, which 
as we have already said, cannot affect the 
running of limitation against him. In short, 
the position -is that the cause of action 
which forms the basis of the plaintiff's 
claim having arisen at the time of the 
order of the Settlement Court. made in 1925 
tLe present suits instituted in 1933, were 
Clearly barred by Art. 120 of the limitation 
Act. The plaintif . has not alleged any 
fresh invasion of his right. within six 
years of the institution of “ke suits which 
could entitle him to maintain the suits. 
In the circumstances the lower Court ,was 
perfecily right in holding the suits to be 
barred by limitation. 

_It was also argued that limitation could 
run against Kuar Jang Bahadur. from the 
date ofthe entries only if.it° were shown 
that they were made within his knowledge, 
and that there was no. proof that in the 
case of the entries which are in question 
in Firet Civil Appeals Nos. 77 of 1934 and 18 
of 1935 KuarJdang Bahadur became aware 
of them when they were made. li seems to 
us that it was the duty of the plaintiff to 
prove all the facts necessary to entitle him 
tó relief. Ifhe wanted to show that Kuar 
Jang Bahadur acquired knowledge of these 
entries for the first time sometime within 
six years before the institution of the 
suiis,. he ought to have proved- that this 
Was so. ; On. the contrary, Ex. A 26 shows 
that the settlement entries in question were 
made not only in favour. of the defendants, 
but.algo in. favour of the minor. sons of 
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Kuar Jang Bahadur, who hada -one-third 
share in’ the lands, the other two thirds 
- being held by the defendants: ‘The docu- 
ment also shows that Kuar Jang Bahaduz 
was guardian of these sons. Furthermore, 
the entries'in question were either disput- 
ed- or undisputed. If disputed, Kuar Jang 
Bahadur, the only person who could dispute 
them, must have had knowledge -of them, 
On the other hand, if they were undisputed, 
then under s. 5£ of the Land Revenue Act, 
they were required to be attested: by the 
parties interested. In the circumstances 
the lower Court was. right in presuming 


that ihe requirements of law. were complied . 


with and in holding that Kuar Jang Baha- 
dur must be deemed to have been aware 
of the entries. 

Arguments were also addressed to us 
against the finding of the lower Court, in 
the suits which have given rise to First 
Appeals Nos. 19 to 23 of 1935, that the alleg- 
ed fraud and collusion between Kuar Jang 
Bahsdur and the defendants were not 
established. Weare of opinion that the 
alleged. fraud and collusion cannot in any 
way affect ihe question of limitation. But 
apart from this we have no hesitation in 
upholding the finding of the lower Court on 
this point. Kuar Jang Bahadur contested 
the proceedings a the Settlement Court, 
aud carried- the matter in appeal to two 
Couris. “His failuce - to produce some ma- 
terial evidence may well be due to neg- 
ligence or ignorance of the existence of 
that evidence. We agree with the lower 
Court that in the absence of other evidence 
no collusion or fraud can be inferred from 


the mere fact that some important docu- . 


ments were not produced. 
- Lastly if was urged with much force 


that in suit No. 85 certain creditors of the - 


priucipal defendants took proceedings to 
sell part of the lands in suit treating them 
as the under-proprietary holding of the said 
defendants; and that the said ‘proceedings 
are still pending. It was also pointed out 
that in the case of the lands in dispute 
in the suits which have given rise to appeals 


Nes. 19 to 23 of 1935, proceedings were - 


taken in 1930 for assessment of under- 
proprietary rents under s.:79 of the Land 
Revenue Act. Jt:was argued that the 
aforesaid proceedings : constitute . fresh 
invasions of the plaintiff's right which were 
made within six-years before the institution 
cof the suits, and that the plaintiff should be 
given a decree on the basis .of the new 


cause of action arising-as a. result of these .. 


proceedings. -The learned Oounsel for the 
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appellant frankly admitted that ; thesa 
causes of aclion were not set up: in the 
plaints, but-he contended that- for the ends 
of justice, and in order to avoid multiplicity 
of litigation; he. should be granted relief 
on their basis... At first we felt. inclined to 
accede to.the plaintiff's contention, but on 
further consideration we feel thatit would 


. not be fair to the defendants to allow the 


‘plaintiff to set up this fresh case at this 
The defendants’ Counsel’ has 
vehemently contended that he would. he 
greatly prejudiced if- we entertain this 
viously we could not in fairness to the de- 
fendants grantthe plaintiff relief on the 
basis of the new causes of action now 
brought to our notice without requiring the 
plaintiff toamend his plaint, and. giving 
the defendants an opportunity to meet the 
new case. This would practically amount 
toa fresh trial of the cases. In the cir- 


` cumstances: we have ultimately come to the 


conclusion that we should refuse’ to. enter- 
tain thenew case at this stage, and should 
leave ittothe plaintiff to bring another 
suit on the basis of the alleged fresh causes 
of action, if so advised. 

Before taking leave of the case we should 
note that the Gounsel for the defendants- 
respondents did not accept the lower Court's 
finding that they had failed to establish 
their claim to under-proprietary rights, but 
in view of thé opinion formed by us on 
the queslion of limitation, we did not hear 
arguments on that point. 

The result, therefore, is that we uphold 
the decrees of the lower Court on the ground 
of limitation, and dismiss all the | appeals 
with costs. 

N. KM Appeals dismissed. 


MADRAS HIGH COURT . 
Second Givil Appeal No. 255 of 1934 
August 3], 1936 
Horwitt, J es 
T. SYED PITCHAL ROWTHER 
‘AND OTUERS—-DEPENDANTS~-APPELLANTS 
VETSUS 
K: DEVAJI RAO AND OTHERS— 
PLAK TIFES— RESPONDENTS | 
Village site—Ancient ` temple — Muhammadans 
acquiring adjacent property —Hindus, whether entitl- 
ed to restrain Muhammadans from passing over the 
site or standing there during, festivals—Adjoining 
Muhammadan owners, whether can be prevented from 
opening doors on the ‘side oftemple, * 
A’ person ‘is entitled - to © nior his own property in 
any way he pleases provide that he does. hot create 
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a nuisance or interfere with the rights of others. 

A Hindu temple existed from time immemorial or. a 
village site. ‘The worshippers of the temple used to 
congregats on festival days in the unoccupied part 

of the village site on which the temple was situat- 
ed. The Muhammadans also acquired a plot adjoin- 
ing the site. The Hindus sought by an injunction 
to restrain the Muhammadans from opening doors on 
the southern side of the plot purchased by them 
and from interfering with the worship at festivals 
on the above site by passing along the same. It 
was found that from time immemorial Muhammadans 
used to walk across the site - 

Held, that the rights of the Hindus to congiegate 
on the site did not stand on any higher footing than 
the rights of the villagers in general to walk across 
the site or to stand there and the’ Muhammadans 
could not be restrained from enjoying the property 
which they had purchased by opening doors nor 
using the site for walking across. 

S. CO. A. against the decree of the Court 
of the Subordinate Judge of Dindigul ia 
A.S. No. 116 of 1930, preferred against ths 
decree of the Court- of the District Munsif 
of Dindigul in O. S. No. 350 of 1628. 

Messrs. B. Sitarama Rad and P.N. Appu- 
sawmi Ayyar, for the Appellants. 

Messrs. S. Sreenivasa Ayyangar and S 
Nagaraja Ayyar, for the Respondenis. 


Judgment.—From time immemorial 
there has existed a temple known as ths 
Muthalamman temple in the village of 
Gangavaripatti in the Periyakulam Taluk 
and in comparatively recent years tha 
' Mutammadans of the village have erected a 
mosque, a short distance away. In order ta 
avoid friction between the two communities 
certain executive orders have been passed; 
but apparently there has been no trouble. 
The temple is situated in an unoccupied 
part of the village site and the worship- 
pers of the temple have always congregat- 
ed there on festival days for worship. Ad- 
joining the mosque to the east is a pound, 
which was granted to the Mahammadans on 
the express understanding that they should 
not build over it and to the east of the 
pound is a plot that once belonged to one 
Venkatachalam Chetti, who sold it in 1914 
to the mosque. The Hindus now seek to 
restrain the Muhammadans from interfering 
with the worship and, in particular, from 
opening doors on the southern side of the 
plot recently ` purchased by them and from 
doing any other act which would offend the 
susceptibilities of the Hindus. The Districs 
Munsif gave an injunction permanently 
restraining, the Muhammadans from inter- 
fering with the worship at festivals on the 
above site by passing along the same or 
by any user of their site, north of thé above 
site, or of any structure on it, in a ‘way 
obnoxious. or interfering with the. rights: oF 
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such worship by the Hindus, during . the 
period of their worship or festivals on- the - 
suit site. The learned Subordinate Judge 
of Dindigul, in appeal, went even, further. 
and issued an injunction restraining the; 
Muhammadans from opening any doors to © 
the south of their plot. | 

It is contended in this Court that one.of ` 
the shops is erected on the site of the pound 
in regard to which the Muhammadans had - 
given an undertaking ; but the plaintiffs did ` 
not allege this in their plaint, and a peru~ ` 
sal of the sale-deed would indicate that in: © 
fact the defendants have not done so. ` 

The Muhammadans have atno time de- 
nied the rights of the Hindus to worship 
on the site and to congregate there at times 
of festivals. They state, however, that from: 
time itmmemorial they have been accus« 
tomed to walking across the natham and ` 
there is evidence that some sort of path 
does exist ; and such usage is recognised 
in the survey plan. Mr. S: Sreenivasa 
Ayyangar would put the rights of the. 
Hindus to worship and congregate on a 
higher level than the rights of a pedestrian 


‘to cross the natham, on the ground that ` 


no person can require an easementary right 
to walk across the village site whereas 
the Hindus have acquired a right 
with which even the Government cannot- 
now interfere, even though the site is grama 
naiham and, therefore, poromboke. Al- . 
though the Muhammadans do not deny that ~ 
the Hindus have always worshipped there. . 
and have a right to do so, there is no- find- - 
ing that the rights of the Hindus to con- 
gregate there stands any higher than the 
rights of the villagers to walk ac- 
ross the site or to stand there; and cer 
tainly the Muhammadans haye not ccnced- . 
ed this. Defendant's witness No. 1 states in; 
his evidence that Muhammadans do stand 
op the site at timesof festivals and there. 
isno objection to their doing so. There is 
nothing in the evidence to indicate that it . 
is impossible fcr both sides ‘to. enjoy 
their rights. This being so it is difficult, | 
to see how the Muhammiadans can be: Tes- , 
trained from enjoying their own property, 
which they have legally purchased for good 
consideration. Ineed not quote authorities ` 
which lay down the elementary proposition . 
that a person is entitled. to enjoy his own 
property in any way he pleases provided 
that he does not create a nuisance or inter- 
fere with the rights of others. This was 
in putin Kasim Alikhan v. ee Kishoren. 
. (1) (1875) 2 N W P 182,- 
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“Parties aré at liberty to build what structure 
they plass upon their own land; but if . they inter- 
fere with tha free enjoyment of their neighbour's 
property,” they, may become liable in damages for 
the injury that they do.” 

Thé simple question, thérefore, is whe- 
ther in factthe Muhammadans have inter- 
fered or have given any” cause for appre- 
hension that they will interfere with any of 
the rights of the Hindus: As far as can 
be seen, from the evidence the only right 
that the: Hindus have is to congregate there 
and to kill fowls; goats, and other animals 


and there is no reason at all to, think -that 
the Muhammadans’ would object to this or’ 


that they have ever attempted to obstruct 
tze Hindus in the exercise of these practices. 
I donot see how the opening of doors on 


the southern side can in any way inter- 


fere with the rights. A few customers 
may go to the shop while the festival is on; 
but it cannot. be contended that customers 
come in such large numbers that the Hindus 
would be prevented from carrying out their 
worship or that they would be in any way 
inconvenienced thereby. 


- Ancther argument put forward, which 


seemed to gain favour with the lower Courts, 
was that if the Muhammadans chose to 
sell mutton in their shops, the Hindus 
might object. It would, however, appe2r 


that th's festival is largely attended by. 


Pallans and other men of lowcaste, ` Ani- 
mals are slaughtered there and certain 


persons “have of. course mirasi righ's in 


those animals, so that animals are sold by 
persons connected with the temple for 
fcod. It seems most unlikely that such per- 
sons as would attend these festivals would 
object in any way to the sale of mutton 
in stalls at ihe site; buteven if there 
were any objéctionto the sale of any par- 
ticular commodities in the shops, I would 


stil be-of opinion that the Hindus .would- ` 


have no right to restrain the Muhanima- 
dans ‘from the sale of such. í i 
The lower ‘Courts have also giyen a dec- 
laration that the Hindus ofthe suit village 
have aright to assemble and worship. 
Although no strong objection has been rais- 
ed to this injunction, nevertheless, in view 
of the fact that the Muhammadans have 
never denied that the Hindus have such a 
right, I think that such a declaration was im- 
proper. Similarly, no purpose is served in 


restraining the Muhammadans from inter-' 


fering with the worship at festivals when 
they have never done so and when there 


is no likelihood of their interfering. . All, 
that they. desire is a free use of the site 


which they have bought from their Hindu 
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aa and this they are entitled to 
O, è: 7 
It is contended that as the site belongs 
to the Government, the defendants have no 


_ tight ofdecess to it from. the south ; but 


that point was not raised in either of the 
lower Courts.and as the Government is not 
a pirty, tasre is no necessity to go inlo 
the question now. In order to avoid a mis- 
understanding, I wouldmake it clear that 
nothing in this judgment is intended to de- 


-cide any question as to the rights ‘of either 


the plaintiffs or the defendants with re- 
gard to this site: as against the Government, 

I allow the appeal with costs throughout 
and dismiss the suit. No leave. 


A. Appeal alluwed, 


` OUDH CHIEF COURT 
Second Civil Appeal No. 61 of 1935 
January 6, 1937 
SRIVASTAVA, A. C. J. 
Musammat SADDIQUNNISA AND ANOTHER— 
DEFENDANTS—ÅPPELLANTS 
VETSUS ; 
BHAGWAN DIN-—PLAINTIFF—RESPONDENT 
Mortgage—Mortgage to plaintiff -of three plois— 
Sale by mortgagor of two plots —Plaintif purchas- 
in suit 
not impleading purchaser—Subsequent suit implead- 
ing purchaser and transferee claiming decree - for 
proportionate amount of mortgage money by sale of 
two plots—Suit, if maintainable —Decree, if can be 
granted. 
A made a mortgage of three plots of land to thé 


‘plaintiff. Subsequently he sold two of the thres 


plots to B. The plaintiff having obtained decree to 
enforce the mortgage by sale of the property gst the 
three plots sold purchasing them himself. B was noi 
impleaded in this suit and he sold the two plots to C. 
Being thus deprived of possessicn, plaintiff brought 


a suit agains} A,and B claiming decree for the: 
proportionate amount of mortgage money by sale of 


the two plots: 
Held, that the suit was maintainable and plaint- 


iff had the right to enforce his mortgage against B` 


and C. Venkata Reddy v. Kunjappa Goundan (2y 
and Ran pai v. Hazari Lal (3), relied on. Laksh- 
manan Chetty v. Muthiah Che:ty (1), not followed, 
Venkata Reddy v. Kunjappa Goundan (2), referred 


to. i 
Held, further, that as plaintiff never got posses- 


sion of the two plots, he could be required to give 
credit only for the proportionate value ofthe one 
plot in respect ofwhicn the sale was effective, 
Bisheshur Dial v. Ram Sarup (1), relied’ on, Jugal 
Kishore v. Harbans Chaudhuri (5), distinguished, 


S. C.-A. against the order of the Second 
Additional Judge, Small Cause Court of 
Lucknow, dated November 2, 1934. 

Mr. Mohammad Ayub, for the Appellants. 

Judgment.—This is a second appeal 
against an appellate decree of the. Additions 


e 


_of a mortgage. 


at. 
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al Subordinate Judge of Lucknow upholcing 
the decree of ihe Munsif, Havali, Lucknow. It 
arises out of a suit for sale on the basis 
The facts of the case are 
that on October .20, 1924, Hamid Ali de- 
fendant'No. 2 made a mortgage of three 
plots Nos. 946, 959 and 1006 in village Nag- 
ram Purab to the plaintif Bhagwan Din. On 
December 16, 1926, he sold two of the three 
mortgaged plots, namely, Nos. 916 and 
959 to one Chaudhri Rahat Husain. 
Bhagwan Din plaintiff on October 7, 
1930, brought a suit to enforce his marte 
gage by sale of the three ‘above-mentioned 
plots and obtained a decree “for eale 
which was made final.. In execution of 
this decree the three plots were put to 
sale and purchased by the mortgagee 
decree holder himself. He also obtained 
formal delivery of possession on November 
6, 1933. However Chaudhri Rahat Husain 
was not impleaded in the suit brought by 
tbe plaintiff and on September :5, 1933, 
Chiudhbri Rahat Husain sold the two plots 
Nos. 946 and 959 to Musammat Siddiq-an- 
nisa, defendant No. 1. Thus when Bhagwan 
Din applied for mutation of names in his 
favour he was opposed by Musammat 
Saddiq-un-nisa and ultimately he could 
obtain mutation only ‘in respect. of plot 
No. 1006. Being 
and mutation in respect of the two plots 
Nos. 946 and 959 Bhagwan Din brought 
the present suit against Musammat Siddiq- 
un-nisa, the original mortgagor Hamid 
Ali being also impleaded as pro forma 
defendant. In this suit the plaintiff claim- 
ed a decree fcr Rs. 450 -being the propor- 
tionale amount of the mortgage money 
by sale of the two plots Nos. 946 and 
959. The suit has been decreed by bcth 
the Courts below and -hence the present 
second appeal. 

It has been in the first place fainUy 
contended that the second suit was not 
maintainable and reliance has been placed 
on an observation in Lakshmana Chetty-v. 
Muthiah Chetty, 62 Ind. Cas. 833 at 836 (1), 
in support of this contention. As pointed 
cutin a2 later decision of the same Court 
Venkata Reddy v. Kunjappa Goundan, 
LL R. 47 Mad. 551 (2), the observation 
yeliad on was a mere obiter. "The 
lower Appellate Court has relied on the 
decision in the last mentioned. case 
Venkata Reddy v. Kunjappa_ Goundan, 


J L. R. 47 Mad. 551 (2) and on the decision 
(1) 62 Ind. Gas. 833; 40 M L J 196; 29 MT T 189, 
(9) 47 M551; @3Ind Oas. 1022; 46 ML J 361; 

(1924) M W-N 366; 34 M L T 225; 20 L W187; ATR 

1924 Mad, 650. z 3 5 i 
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of the Allahabad High Court in Rampat 
v. Hazari, 65 Ind. Cas. 654-(3). In support 
of its opinion that a second sui was 
maintainable as against persons in the 
Position of defendant No. 1 who were not 
Parties to the prior ‘suit. The view taken, 
in these cises appears to be more equit- 
able and I think it should be followed. 
It cannot be. denied that Rahat Husain 


“not having been impleaded in the previous 


suit was not affected by the decree passed 
in that suit and was entitled to redeem 
the property in spite of that decree. 
There is no reason why in such. circum- 
stances the plaintiff should not have the 
corresponding right to enforce his mort- 
gage against Rahat Husain and- his 
transferee, ) 

“The next contention which has been 
more seriously pressed is that the plaintiff 
can Claim only the balance which remains 
unpaid after giving credit for the amount 
for which the three plots had been pur- 
chased by him. It may be noted that the 
correctness of the amount-claimed by the 
plaintiff ‘was not questioned in the lower 
Appellate Court. As already pointed out 
the plaintiff never got -possession of 
plots Nos. 916 and 959 and the sale in 
respect of these plots, which at the time 
of the sale were owned ;by Chaudhri 
Rahat Husain, is altogether ineffective. 
In such ,cireumstances the plaintiff can’ 
in fairness be required to give credit 
only for the proportionate value of the 
one plot in respect of which the sale has. 
been effective. This “view is in conso- 
nance with the decision of the Full Bench 
of the Allahabad High Court in Bisheshur 
Dial v. Ram Sarup, I. L. R. 22 All., 284 (4). 
It was held in this case that when a 
mortgagee buys at auction the equity of 
redemption in a part of the mortgaged 
property, such purchase has, in the ab- 
sence of fraud, the effect of discharg- 
ing and. extinguishing that portion ofthe 
mortgage debt which is chargeable. on 
the property purchased by him, that is to. 
say, -a portion of the debt which bears 


the same ratio to the whole amount of the 


debt. as the value of the property pur- 
chased bears to the value. of the whole of 
the property comprised in the.mortgage. 
The otber decision of the Allahabad. High 
Court to which reference has been made 
Jugal Kishore v. Harbans Chaudhri, I. L. R. 
28 Al., 700 15), is not in point, inasmuch as. 

(3) 65 Ind. Cas. 654; 4U P LR (4)423; A I R. 
1923 All. 232, À 

141 22 A 284; A W N 1900, 69. | Mak 

-(5) 28 A 700; A W N 1906; 20853 ALI 791, - 
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no. portión of thé sale which had been made 
at first in that-case was ineffective. 

The result, therefore, is that no ground 
has’ been made out for interference with the 
decree of the - lower Court. I accordingly 


dismiss the appeal. As the respondent 
has- not appeared I- make no order as 
_ to costs, f 

Ny es, es ‘Appeal dismisse d.: 


—— ae 


CALCUTTA HIGH COURT. 
Civil Suit No. 1255 of 1934 
July 3, 1935 
PANCKBIDGE, J. 
BRIJ MOHAN — PrAINTIFE * 
versus 
MOHABIR AND OTHERS—DEPFENDANTS 

Hindu Law—Debts—Father—Liability of son— 
Business debts of father—Rights of creditor to pro- 
ceed against son and grandsons—Grandson, if bound 
by such debt—Pious obligation—Debtor agreeing to 

ay by conveying property and paying balance— 
Vatidity—Contract Act (IX of 1872), s. 62~Debt by 
father—Father dying and son becoming insolvent— 
Suit against grandson—Receiver if nisar party 
—Actionable claim—Interest of member of joint 
family in—Such co-sharer retiring—Assignment of 
his share, whether necessary. . 

Sons, grandsons and great grandsons who receive 
ancestral assets are prima facie liable to discharge 
debts created by the father. Whether the liability 
depends on the “debt having been incurred for 
: “family purposes, or upon the pious ‘obligation placed 
on the descendants to discharge the ancestors’ debt, 
, the creditor muy elect to proceed against any des- 
cendani liable, as he pléases. Heis not bound to join 
all the descendants down to the third generation. 
Masit Ullah v. Damda Prosad (5), relied òn. 


me 


The grandsons cannot get out of their pious bË - 


gation to pay their grandfather's debt unless they 
càn. prove conclusively the connection between the 
advances made and theact of immorality. Bhogbut 
Pershad v. Girja Kuer (8) and Shyam Narain Singh 
ý. Suraj Narain Pandey (9), followed. 

Where after adjusting the accounts the debtor 
acknowledges a certain sum as due and agrees to 
re-pay it by conveying certain property to the credi- 
tor and pay the balance with interest within certain 
period, the agreement, apart from s. 62, Contract, 
Act, is, valid, and in the circumstances it cannot be 
inferred that on failure to carry out new contract, 
the original promise revives. Manohar Koyal v. Tha- 
kurdas Naskar (1) and Hari Chand Lal v. Sheorajt 
Singh (2), distingished. 

No assignment of a co-sharer's ‘Interest in action- 
able claim is necessary where such cc-sharer retires’ 
from the membership of a joint Mitakshara family 
business and renounces his share therein and in a 
suit based on such actionable claim, the legal re- 
presentative of such retiring member is not a neces- 
sary party. Pelani Ammal v. Methuvenkatacharia 
Moniajan (3), relied on. 


Where a karta of a -joint Hindu Mitakshara family” 


business agrees to’ pay certain debt and after his 
death his son A is adjudged an insolvent and A's: 
son is sued by the creditor, neither A nor the Recei- 
ver isa necessary party and s. 28 (2), Provincial’ 
Insolvency Act, has no application to such & suit 
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and the Insolventy Court Canit detérthing the lias 
bility of A’s son to pay the debt. Narayanar Chettiar 


v. Veerappa Chettiar’ (4), distingsished. Maharaj 
Kunwar v. David (6), relied on, 


Judgment:—The plaintiff in -this case 
claims to he the sole proprietor of a business 
known as: Debibux Brijmohan, the gaddi 
of which is at No. 61, ere St. This 
business was formerly -joint ‘family 
business, the proprietors co the plaint? 
iff, his brother Debibux, and Basudeo, thé 
son of a deceased brother. ` 

In 1930 Basudeo separated taking his 
share of the as8ets of the business which 
was thenéeforward carried on by the Plain, 
iff and Debibux. 


Debibux is now dead, but befora hig 
death he too separated from the plaintiff: 
The dates of these two separations: are 
October 21, 1930, and February. 28, 1932; 
The public was informed of them’ ‘by a 
notice appearing in the Calcutta Exchange. 
Gazette of August 23, 1932, and with 
regard to Debibux’ retirement, the entry. 
in the. firm's nakkal has also been tender- 
ed (Ex. Bl). The plaintif -says that 
Debibux left all his property to Basudeo's 
son Basant Kumar. 


‘For some time prior to 1931 Debibux 
Brijmohan had dealings with a firm of the. 
name of Jankidas Daluram carrying on 
business at Buxar in country produce. J anki- 
das Daluram were also a joint family Grm: 
After the death of Jankidas, Daluram became 
the karta of the joint family. In the course 
of the dealings it was common-for Debibux 
to Brijmohan to advance considerable sums ~~ 
to Jankidas Daluram. The plaintiff says 
that adjustments were made from time to 
time at- such places as happened to be 
convenient, and that by the terms upon- 
which the- business was carried on, out-' 
standings bore interest at 9 annas per cent. 
per mensem and were pay able at the Cross’ 
St. gaddi. oe 

The loans seem, as a rule, to have beer 
quickly paid off. The advances were 
usually taken in the spring and repayments’ 
were usually made in the months of July‘ 
or August. In the Sambat year 1987 the’ 
business of Jankidas Daluram appears to 
have collapsed, for whereas at the- close of: 
1986 there was a small balance in their’ 
favour, on am adjustment on Aswin Sudi 


-[st, 1938 (October 12, 1931) Rs. 60,516-4 were: 


found to be due “from them: They were: 
not in a position to pay. cash and an agree-’ 
ment in writing (Ex. E) was come to, signed- 
by Daluram, the terms of which it will’ 
be- necessary to set out in some detaile. 
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The agreément recites the sum admitted 
to be due and continues: 

“in exchange whereof we shall sell our properties 
and estate to you......... We shall complete the transac- 
tions within two months. If there- bə any default 
on our part in this respect then you shall be entitled 
to have the same completed by taking legal pro- 
ċeədings". 

-The document then provides that Rs. 2,500 
shall be liquidated by the transfer of a 
plot of land ab Madowa, Rs. 3,509 by the 
transfer of a house at Madowa, Rs. 20,090 
by the; transfer of a gola ab Baxar, 
Rs. 10,000 by the transfer of a house at 
_ Buxar, and Rs. 3,300 by the transfer of a debt 
due to Jankidas Daluram. By these means 
` the sum outstanding would be reduced by 
Rs. 39,300. Finally, Jankidas Daluram 
undertake to pay the balance Rs. 21,216 
with interest at the rate of 9 annas per 

cent. per month in Calcutta. 

In pursuance of the agreement Jankidas 
Daluram conveyed the Madowa, immovable 
properties and arranged for the payment 
of the debt of Rs. 3,300. They did not, 
however, convey the Buxar properties nor 
make any payment in reduction of the 
outstanding cash balance. 

A little more than a month after the 
adjustment Daluram died, the surviving 
members of the joint family being 
Daluram’s son; Murlidhar, and Murlidhar’s 
. three sons, who are the first, second and 
third defendants in this suit. 

On December 1931, Murlidhar applied 
under the Prcevincial Insolvency Act to the 
District Court of Arrah to be adjudicated 
an insolvent and he was so adjudicated on 
September 8, 1932. In November 1932, the 
present plaintiff made an application in 
the Insolvency proceedings to compel the 
Receiver to convey the Buxar properties; 
. the. District Judge made the order asked 
or by the plaintiffs; the defendants, how- 
ever, appealed to the Patna High Court and 
the District Judge's order was set aside 
-and the plaintifs application dismissed. 
`, This suit was filed on July 16,1934. The 
concise statement describes it.as a suit to 
recover Rs. 60,781 from the defendants on 
account of moneys lent and advanced and 
due from them as members of a joint 
family. The fourth defendant is Murlidhar's 
wife’ and’ against ker no relief is claimed. 
The material facts are set out in the 
plaints wherein it is stated that Rs. 69,781 
are still due. This sum is arrived at by 
calculating the interest up to the date of 
suit and. giving credit for Rs, 6,000 on 
-account of the Madowa properties, and for 
Rs. 3,300 on account of the transferred 


„of opinion it is not. 
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debt. In paras. 18 and 19 it is stated that 
the male defendants are liable to pay the 
sum claimed as money borrowed for the 
purpose of the joint family business; or In - 
the alternative, under under the principle 
of Hindu Law whereby. grandsons cre 
under a pious obligation to re-pay their 
grandfather's debts. . It only remains to 
add that while this suit was pending, tLe ` 
plaintiff on December 11, 931, fled a suit 
in the Court of the Subordinate Judge of 
Arrah for specific performance of the 
agreement to convey the Buxar properties, 
The Receiver in Murlidhar’s insolvency was 
one of the defendants, and the Subordinate 
Judge rejected the plaint because it did 
not appear ihat the necessary notice under 
s. 80, Civil Procedure Code had been served 
on him. On appeal the Patna High Court 
upheld the Subordinate Judge's order. 

A nurober of issues have been raised 
by the defendant. I prefer to deal first 
with the issue whether the suit is main- 
tainable having regard to the agreement 
of October 12, 1931. 

The concise statement, as I have ai 
describes the suitas one for money lent 
and advanced, and the description is 
clearly correct, that is to say, the plaintiff's 
cause of action isthe promise, express or 
implied, to re-pay the advances, made to 
Jankidas Daluram. > 
. Is this promise still operative ? I sm- 
Section 62. of the . 
Contract Act.has been discussed at some 
length. Tke evidence kere is that the 
plaintiff prior to the execution of the agree- 
ment demanded payment of kis dues but 
failed to obtain it. Jt is suggested ` that 
this was a breach of the promise to repay 
and that after breach s. 62 has no applica- 
tion. Reference was made to Manohar 
Koyal v. Thakurdas Naskir (1). There it 
was laid down that the provisions of the 
section do not apply after there hes been 
a breach of the original contract. It was 
there also said that at the defendant had 
not satisfied the plaintiff under the terms 
of the new agreement, the plaintiff- was 
relegated to his rights under the old contract 
and was entitled to bring the suit on the 
basis of the old obligation. 

Ithink that if one does not go beyond 
the actual language of s. 62, there 
is something to be said for this view; 
“parties to a contract” ordinarily signifies 
parties to an existing” contract rather than 
parties to a contract that has already been 
discharged by Brae I ry some 

(1) 15 C 319, : 


- 1037 


difficulty, however, in applying this prinziple: 
“to & debt, for it appears strange if the 
“mere failire to pay an outstanding debt 
‘on demand brings the case out of the scope 
.0£ s. 62. 

In my judgment the agreement of 
October 12, 1931, was a valid and uncondi- 
tional agreement by reason of the general 
provisions of tke law of contract quite apart 
from s. 69. 

` Release from an existing obligation is 
unquestionably good consideration for a 
promise to undertake a fresh obligation: 
I cannot see tkat it makes any difference 
whether the original obligation is àn obliga- 
tion todo something in future, or is an 
obligation to pay a debt already due, or 
‘is. an obligation to pay compensation for 
the breach of a contract. 

_ With regard to the argument that 
failure.. to-- carry out. the substituted 
“promise revives the original : promise, I 
“should hold that this depends upon the 
intention of the parlies, It is always open 


- to the parties to make an express stipula-. 


tion of this nature; for example, it is 
frequently provided that failure to pay any 


_ instalment will revive the original debt. 


The law; however, does not imply any such 
term. Looking at the document of October 
12, 1931, I do not think such a term can 
be inferred from the fact that the various 


- properties are earmarked against specific 


Pa 


‘sums. On the contrary. the words “in 
exchange there” are strong. evidence that 
“the parties intended to wipe out the debts: 
as such once for all and to substitute for 
“them the new and permanent obligations 
' get out in the document. 

On this question of revival the plaintiff 
relies on the decision of tha Judicial Com- 
‘mittee in Hari Chand Lal v. Sheoraji 
‘Singh (2). . In, that.case joint owners to the 
extent of five-sixths and one-sixth had 
separately ' mortgaged their respective 
‘shares to secure Separate loans. Sub- 
Sequently in supersession `of the original 
deeds the mortgagees executed two new 
mortgages making the whole property liable 
for “each debt. The subsequent mortgage 
“by the owner of the five-sixth share was 
held tobe invalid. Ina suit on the first 
‘mortgage created by that owner it was 
held not to be consistent with equity and 
-godd conscience that those who had suc- 
‘cessfully maintained that the subsequent 


(2) 44 T A 60; 39 Ind. Oas, 349; 32 ML J 241; 15 A 
L J 223; 1 PL wW 330; 5 L W 508; (1917) M W N o 
250 L J 316; 21 M L T292; 21 C W N 765; 19 Bom, L 
‘R444; 39 A 178 (P. 0, 
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mortgage was not binding on them should 
claim the benefit of the transaction as a 
release from the earlier mortgage. 

It will be seen. that the facts here are 
entirely different. Neither party has im- 
peached the agreement of 1931. It has 
been performed in part by the conveyance 
of the Madowa property andthe payment 
of the transfered debt. The plaintiff has 
twice endeavoured’ as regards the Buxar 
properties to enforce it by his application 
in the Insolvency and by his’ suit for 
specific performance. Jt certainly does not 
lie in his mouth to say that the agreement 
has lapsed and that the original debt is 
revived. It follows that the mcst that the 
plaintiff can recover in this suit isa decree 
for the money payable under the agree- 
ment. Indeed I have been in some doubt 
whether, as the suit is framed, he can get 
anything at all.- Mr. Mohabir Prosad for 
the defendants submits that before the 
claim can be considered on the basis of 
the agreement the plaintiff must apply for 
leave to amend. He says that he has 
addressed his arguments to the Court on 
the basis of the suit. being one for debt, 
and that he has other weapons wherewith 
he can aitack the plaintiff, if his claim is 
for money due by yirtue'of the agreement: 
The factum of the ‘agreement is ‘Hot ques- 
tioned as the. pleadings show, ‘nor is its 
legality inter partes disputed. How far 
the defendants ‘are wee on it, if at all, 
is another matter. I think from this point 
of view the agreement must be regarded . 
‘as one to paya debt in a specified manner, 
‘and that the defendants can ‘repudiate 
liability under the agreement on the 
grounds that they could have repudiated 
it on the original debt, and on no other - 
grounds. It is often difficult to keep a 
middle course between undue laxity on thé 
one hand and oppressive technicality on 
the other. In the circumstances I have- 
come to the conclusion that no? “usefal ` 
purpose would by served by insisting õn 
an amendment, and the defendants will 
be inno way prejudiced by my treating 
the suit as based on the agreement of 


October 1931. 


I will now deal with some preliminary 
points of law raised by the defence: a 

It is said -that necessary parties have 
not been joined because (1) a representa- 
tive: of Debibux, and (2) Murlidhar or his 
Receiver in- Insolvency, should be ‘on the 
record. As regard’ Debibux ‘it is true there 
is no explicit ` assignment in favour of the 


plaintiff of his share” in the actionable 
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claims ‘due ‘from Jankidas Daluram. I 
assume that the entry in the books, Ex. Bl, 
which is signed by Debibux does not 
amount to an assignment which would 
Satisfy the provisions of the Transfer of 
Property ‘Act, although I am by no means 
convinced that it does not. In any case In 
my opinion no assignment is necessary 
where one co-sharer retires from the member- 
< ship of a joint Mitekshara family business 
and renounceshis share therein. Any mem- 
ber can do what Debibux did in this case— 
drop out of the business for a cash con- 
sideration, and the business will thencefor- 
ward belong tothe members who remain. 
There is no need for a formal partition or 
for a formal transfer, at any rate with 
regard to movables and debts. I think 
this follows from the essential characteristic 
of a Mitakshara family, that no member 
is entitled toa definile share in the joint 
property (Mulla’s Hindu Law, 7th Edn., 264) 
[Pelani' Ammal v. Methuvenkatacharia 
Moniajan (3)l. I hold that Debibux on his 
retirement relinquished and lost all 
interest in the joint business, and that 
accordingly the presence cf his representa- 
tive, presumably Basant Kumar, is un- 
necessary. . 


Neither Murlidhar nor the Receiver of 
his estate, is, in my opinion, a necessary 
party. It would be otherwise if Murlidhar 
had been the creator of the debt, for in 
that case, on His discharge, the debt would ke 
wiped out, and neither he nor his descend- 
` ants would be liable to pay it: Narayancr 
“Chettiar ~v. Veerappa Chettiar (4). Inas- 
much, however, a8 the ‘debt was created 
by Debibux it cannot bé discharged in this 
fashion. Sons, grandsons and great grand- 
sons who receive ancestral assets are prima 
facie liable to discharge debtscreated by 
the father: Masit Ullah v. Damodar Prosad 
(5). Whether the liability depends on the 
debt having been incurred for family puz- 
poses, or upon the pious obligation placed 
on the descendaiits to discharge the an? 
cestors’ debt, the creditor may elect to pro- 
ceed against any descendant liable he 


. (3) 52 I A 83 at p. 88; 87 Ind. Cas. 333; A I R 1925 
PG 49; 48 ML J 83;6 P LT 133; 21 LW 439; (1925) 
M W.N 330; 3 Pat. L R 126; 27 Bem. L R 735; 29 O W 
N 816,23 AL J 746; L R6 APC143, 48M 254 


P. 0.). : 
i (4) Yo M 581; 35 Ind. Cas. 918; 20 M L T 316; (1913 
2M WN 271;4 L W 422; 31 M L J 386. . 

(5) 53 I A 204; 93- Ind. Cas. 1031; A I R 1926 PO 
105; 3 O W N 721; (1926) M W. N 816; 24 L W551; <8 
A518; 440 L J i2t; 5I M'L J 792; 28 Bom. L R 1402; 
IPLT8BRBI BALJI 31 O W N 293; 38M L T 77 
(P: O) Hi i 7 f x 
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descendants down, to the third genera- 
tion. 

Ithink similar considerations dispose of 
the submission that the suit is not main- 
tainable by reason of s.23 (2) of the Prc- 
vincial Insolvency Act, 1920. That section’ 
forbids a creditor, io whom the insolvent 
is indebted in respect of any debt pr v- 
able under theAct, during thé pendency 
of the insolvency proceedings to commence 
any suit or other legal proceeding except’ 
with the leave of the Court. : 

The suit or other legal proceeding con- 
templated must, I think, ke one against the . 
insolvent himself or against .persons whony 
itis sought to render liable through him, 
In this case the liability of the defendants 
does not depend on their being ihe sons of 
Murlidhar but on their being the grandsons 
of Daluram. In these circumstances the” 
section referred to has no application.” < 

This also appears to me to be an answer 
tothe connected argument that the sui6 . 
is barred on the principles of res judicata 
becausa it is suggestéd that the- plaintiff 
should have included his claim in his ap-. 
plication tothe Insolvency Court to have 
the Buxar properties conveyed. Extensive 
as is the jurisdiction conferred--on tke 
Insolvency Court by s. 4 of the Act, I can- 
not see how that Court would have juris- 
diction to determine the liability of the 
defendants in this suit to discharge + tHe. 
debis- created by their grandfather. Even 
if it has jurisdiction, such -jurisdiétion’ is 
not exclusive [Maharaj Kunwar v, David ` 
(6)]. Accordingly, since the suit is properiy 
constituted and the Court has -jurisdiction 
to determine it, there remains to be consider- 
ed the issue of fact raised by thé défend- 
ants. i s ` 


They say that the evidence shows that 
the money lent by Debibux Brijmohon was 
not borrowed for the purposes of the busi- 
ness, and that insofar as the debt was a 
personal debt of Daluram it was an im- 
moral Avyavaharika debt repugnant to 
good morals. Their case is that after 
Jankidas’s death Daluram gradually abanr 
doned the legitimate business in ready 
country produce, such as linseed, which the 
firm had previously been doing, and be~ 
came addicted the speculating in satia and 
fatka transactions, that is to say, in for- 
ward contracts in cotton and silver in which 
there was no intention to give or take 


- (6) 46 A 16; 77 Ind, Cas, 51521 ALI 737; ATR 
192i All. 40 GA NG AKA 
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delivery on eitker side, cnly the payment 
of differences being contemplated: ~ 

Tt -is pointed out that at the beginning 
of 1987 Jankidas Daluram had Rs. 1,00,000 
in hand which was more than sufficient to 
finance the purchase of Rs. 60,000 worth 
of linseed which seems to have been the 
principal legitimate transaction of that 
year. It is suggested that the balance of 
the lakh of rupees in hand at the beginning 
of the year and all the borrowing from the 
plaintiff must have gone in the liquidation 
of satta debts. If gambling can properly 
be termed a “business” at all, it is not 
within the powers of a karta to start anew 
business in addition to the existing an- 
cestral business so as to impose a liability 
on those members of the joint family who 
do not acquiesce [Sanyasi Charan Mandal 
v. Krishnadhan Banerjee (7)). 

A considerable body of correspondénce 
has been put in the shape of letters address- 
ed by the plaintiff to Daluram after the 
money was due protesting 
action of Daluram ‘in involving himself in 
satta transactions and there are admissions 
on Daluram's part-that there had been such 
transactions. `. ` 

On the other hand, the witnesses called 
by the defendants prove very little. Jugal 
Kishore, a former gumasta of Jankidas 
Daluram, says that the money borrowed 


from-Debibux Brijmohan was put into the- 


` general till from which funds were drawn 
for the purposes of the business as well 
as for the purpose of paying the satta 
losses.” He says: “It is impcssible for me 
to say from which fund he (Daluram) met 
the losses, whether from the money- bor- 
rowed or from the inccme of the firm or from 


bid MONAN v. MOHABIR (GAL) 


against the 


where. In cross-examination he admits from . 


an examination of the books that from Chait 
Sudil4 to Asar Sudi 15, Rs. 77,177-15-0 
was borrowed from Debibux Brijmohan. 
He also proves expenditure on linseed 
during the year to the extent of Rs. 82,009. 
Another gomasta Basdeo speaking of the 
money borrowed from Debibux Brijmohan 
says some of it was applied towards the 
purchase of goods and “seme towards pay- 
ment of satta liabilities which were prac- 
tically all liquidated. 
able to trace one particular satta debt as 
having been paid out of the advances, but 
I do not think this is-satisfactorily establish- 
ed. The position, therefore, appears to be 


(7) 49 I A 103; 67 Ind. Cas, 124; 30 M L T 228; 20 A 
L J 409; 24 Bom, L R700; 35 O LJ 498; 43 MLJ 41; 


(1922) M W N 364; 490560; 260 W N 954; 16 L WC 


536; AIR 1922 PO 237 @. 0), 
166 -99 & 100 


He professes to be 


‘debt. 


785 
that 161s quite impossible to earmark any 
particular advance as having been borrow- 
ed for legitimate business or lo pay a satta 
I-know.of no principle which would 
justify “me in attributing the legitimate 
expenditure to the cash in hand at the 
beginning of the year, and the liquida- 
tion of satta debts to the advances.. ` 
- In these cifeumstances it may justifiably 
be said that the plaintif has not proved 
affirmatively that the money was borrowed 
for the purposes of the business, and “he 
might, therefore, be in some difficulty if 
his claim could only succeed on-*that . 
basis. 
There is, however, :the alternative} claim 
(para. 19 of the plaint) based on the pious 
obligation of Hindu grandsons to re-pay 
their grandfather's debt. This obligation 
is valid in the case of a personal debt pro- 
vided itis nota debtincurred forimmoral . 
purposes. It is well settled that the burden 
of proving that the debt -was so - incurred 
lies on those ‘who seek to avoid liability on 
that ground. ‘They must be able to tracéa 
distinct: connection between the debt and 
the immorality. Bhagbut Pershad v. Girja 
Kuer (8), Shyam Narain, Singh v. Suraj 
Narain Pandey (9). I have already -given 
my reasons for holding that on the-evidence 
itis quite impossible to say affirmatively 
either with regard to the entire sum advanc- 
ed or with regard to any particular advance 
nes it was used to discharge a gambling 
debt. i 
In these circumstances the defendants 
have failed to show that they are not subject 
to the liabilities which the. law of the 
community to which- they belong prima 
facie imposes on them. aes 
There will be decree against the. first 
three defendants for Rs. 21,216,.the‘amount 
due in terms of the document of. October 
12,1931, with interest atthe rate of nine 
annas per cent. per month from that date 
until the institution of the. suit, together 
with interest at 6 per cent. on decree and 
costs. It is conceded that ‘the liability ‘of 
these defendants is limited to their interest 
in thé joint family property. . : 
D. a ae Appal allowed. 
P 15 I A 99;/15 C 717; 5 Sar. 186; 12 Iad, Jur: 289 


(9) 370 W N 293; 141 Ini. Cas. 509; Ind. Rul. 
(1933) P C19; 64 ML J 148; 10 O W N.137; A LR 1933 
P O 38; 37 LW 277; (1933) M W N 133 570 L J 49; 
35 Bem, L R 301; 31 P L R 175 (P.O). : ; 
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CALCUTTA HIGH COURT | 
` Civil Appeals Nos. 147 and 148 of 1935 
December 11, 1935 
_ Gusa AND BARTLEY, JJ. 
BHUJENDRA NATH BISWAS AND OTAERS 
— OBJROTORS —APPELLANTS 
VETSUS 
SUSHAMOYEE BASU AND ANOTHER— 
DEC«EE-HOLDERS—RESPONDENTS 


Contract—Stranger to contract which is to his 
benefit—Right to enforce the agreement—Civil Proce- 


` dure Code (Act V of 1908), s. 47—Person obtaining 


possession of property on relinquishment agreeing 
to. pay decretal debt due against her—Decree- holder, 


` if can proceed by application under s. 47. 


é 


‘yeversioners of Radhajiban. 


A stranger to a contract whichis to his benefit is 
entitled to enforce the agreement to his benefit, 
apart from the position that the party concerned 
accepted liability in the matter of satisfaction of 


. debt due to the stranger. Bibhuti Bhusan Ghose v. 


Baikunta Nath Mondal (2), relied on. 
Where certain persons obtain possession of cartain 


. property on relinquishment by a female limited owner 
- by virtue ofan agreement to pay a 


due against her, they are on’ principles of equity 
bound to pay the debt. The decree-holder need not 
have recourse toa separate suit for enforcing the 
contract but can proceed by way of an application 
under s. '47, Civil Procedure Code. 


A. from appellate orders of the District 


; Judge, Hooghly, dated January 9, 1935. 


Messrs. A. N. Bose, Bijon K. Mukherjee 


and Hirendra Ch. Ghose, for the Appel- 


lants. - 
Messrs. S. C. Bose, Kamalakshya Bose, 


. Nirode Bandhu Roy and Indir Ch. Ghose, 
- for the Respondents. 


Judgment.—These appeals have arisen 
out of applications under s. 47, Civil Pro- 
cedure Code, made in proceedings in execu- 
tion of decrees. The decrees sought to be 
executed were passed in suits for rent; and 
the question raised by the persons against 
whom the. decrees were sought to be exé- 
cuted, appellanis in this Court, was that 
they, were not liable under the decrees put 
into execution: that the decrees could not 
in law be allowed to be executed against 
them. The facts necessary for the purpose 
ofa decision of this questicn arising for 
consideraticn in these appeals, may be very 
shortly stated. The decrees for rent, were 
passed against the three daughters of one 
Radhajiban Mustafi, whose estate-is now in 
the hands of the appellants as the ultimate 
Of the three 
daughters of Radhajiban, Bhababhabini 
survived her sisters, and she divested_ her- 
self of her estate in favour of the rever- 
sioners. It would appear that the rever- 
sioners had divided the estate of T’adhaji- 
ban as amongst themselves with the assent 
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' rangement was made. 
decretal debt _ 
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of the sole surviving daughter of Radhaji-: 
ban Bhababhabini. The properties attach” 
ed and sought to be sold in the proceedings 
in execution giving rise to these. appeals, 
were by virtue of the arrangement come 
to hy the reversioners amongst themselves 
claimed by the appellants as their separate 
property, against which the execution of the 
decrees obtained against the three daugh- 
ters of Radhajiban could not be allowed to 
proceed. 

The arrangement as to division of proper- 
ties between the reversioners was evidenced 
by two documents, Exs. A and B; in the 
ease in paras. 12,13 and l4 of the docu» 
ment Ex. B, arrangement in regard to the 
payment of decretal dues and other dues 
for and against the parties to the document, 
the reversioners, subsisting before the ar- 
The appellants in 
this Court, who raised objection to the 
execution of the decrees against them, 
undertook liabilities which included liabi- 
lity in respect of the decretal debt which 
was sought to be realised in the execution 
proceeding with which we are’ concerned, 
The appellants, it would appear to be clear 
from the contents of the documents Exs. A 
and B, agreed in unmistakable language to 
treat the properties in their hands as part 
of Radhajiban'’s estate. On the clear 
stipulations contained in dccuments Exs. A 
and Bthe appellants could not be allowed 
to say that the properties sought to be pro- 
ceeded against in execution, were separate 
or self-acquired properties and were there- 
fore exempt from being proceeded against 
in execution of decrees for rent due, 80 far 
as properties which were admittedly left 
by Radhajiban, and were in the hands of 
Radhajiban’s daughters, at the time when 
the decrees were passed. 

It was urged in support of thé appeals 
that even though the documents Exs. A and 
B had the effect of fixing liability on the 
appellants, the decree-holders, as strangers 
to the contract evidenced by these docu- 
ments, could not get the benefit from such 
a contract in proceedings in execution of 
decrees. That there is no necessity’ for 
naving recourse to a separate suit for en- 
forcing the contract,in the matter of satis- 
faction of the decretal debt, goes without 
saying: and the argument in support of the 
position that there is necessity for a suit 
Zor establishment of contractual liability 
doés not bear serious examination, in view 
of the scope of s. 47, Civil Procedure Code. 
The right of strangers to a contract-has 


to be determined in the case before us with, 
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reference to the state of facis on which the 
right of the decree-holders to proceed 
against the properties in tha hands of -the 
appellants is based. The appellants obtain- 
ed possession of the properties by virtue of 
relinquishment by a female limited owner 
during her lifetime, upon the express con- 
dition that they should pay her debts. Upon 
general principles of justice, equity and 
good conscience, the appellants were bound 
to pay the decretal debt in regard to which 
execution was levied in the case before 
us [see in this connection Chintamoni Dutt 
v: Mohes Chandra Banerjee (1)], and in our 
judgment, there can be no doubt, and it 
can be taken to be well settled on princi- 
ple and authorities, that a stranger t? a 
contract which is to his benefit is entitled 
to enforce the agreement to his benefit, 
apart from the position that the party con- 
cerned accepted liability in the matter of 
satisfaction of debt due to the stranger: 
see. Ribhuti Bhusan Ghose v. Baikunta 
‘Nath Mondal (2), and the cases referred to 
therein. In the case before us, the 
appellants had by virtue of the clear 
stipulations contained in the documents 
Exs. A and B accepted. liability so far 
as the decretal’ debis in question 
were concerned. | 

In the above view of the case before 
us, we affirm the decision arrived at 
by the District Judge in the Court of 
Appeal below that the proceedings 
in execution, giving rise to these 
appeals, should ba allowed to proceed, as 
competent. The appeals are dismissed with 
costs. The hearing fee in these appeals 
is assessed at three gold mohurs. In view 
of the decision we have arrived at in these 
appeals, itis not necessary to decide the 
points arising on the cros3-objections pre- 
ferred by the respondents in this Court. 
The cross-objections are allowed to be with- 
drawa, without any order as to costs in the 
same, 


N. Appeal dismissed. 
(1) 2304514, 


2) 62 OL I 55; 161121033. 477; 9 R O 216. 





RANGION HIGH COURT 
Insolvency Case No. 5£ of 1935 
August 4, 1936 
Braunp, J. 
In tha matier of MOHAMED I3WAIL— 
INSOLVENT. f 
Presidency Towns Insolvency Act (ILL of 1999), 
s. 39-—-Suspension of discharge ani appropriation 
order—Regular payment for sone time—Employers 
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of insolvent ordering him to get complete discharge ~ 
Held, order pissed must stand—Tourt in atminisers- 
tion of Act should not yizld to employers’ demands. 

~ An insolvent who had put in 18 years’ Govera~- 
ment service applied for discharge and the dischargs 
was suspsnded fora fixed priod oftwo years and 
an appropriation order was made. He paid regu- 
larly for some time when he recsived’a memo from 
the head of his department calling upon him to 
obtain complete charge within six months : 

Held, that in the absencg of any circumstances in 
the insolvency proceeding warranting dismissal, he 
should not bə ruined merely beacause ‘he availed him- 
self of his statutory right to appeal to the Insol- 
vency Act, and the Court must administer the Act 
in accordance with law. It wes not into public 
interest that ths administration of the Act should 
be frustrated. The administration of the Act can- 


. nob yield to the Departmental head nor to Goverp- 


ment Servants Conduct Rules, Therefore, the order 
made onthe dischargs was proper and must stand, 


Mr. Maung Kyaw, II, for the Insolvent, 
Mr. Mukerjee, for Creditors Nos. - 6 
and 12. 


Order.—This is a case in which. the 
insolvent was adjudicated on his own peti- 
tion on February 15, 1935. Itis his second 
insolvency, the previous one being in 1931. 
His liabilities in this insolvency, according 
to the report, are something rather mare 
than Rs. 3,000. On December 17, 1935, 
an order of discharga was made. The 
Official Assignee has reached a common 
form of conclusion in his report, finding 
“recklessness” and to that hə adds. that 
extravagant living has been a contributory 
cause of the insolvency. The insolvent is 
a man of some 18 years’ service in the 
Indian Posts and Telegraphs Department 
at a salary amounting (with allowances) to 
Rs. 315 per month. He has a family. Upon 
that discharge application coming before 
the Court, an order was made on Decem- 
ber 17, 1935, which, reading it now, ap- 
“pears to me not to have erred on the side 
of harshness. What was done was to sus- 
pend the discharge for a fixed period of 
two years and, in ths meantime, to make 
an appropriation order of Rs. 60 a month 
on the man’s salary, that is to say, just 
one-fifth. I have no doubt that. why that 
was done in preferenca to suspending the 
discharge until a dividend of not less 
than 4 annas in the rupee should have 
been paid, was because in that way the insol-, 
vent would, without difficulty, make twenty- 
four cantributions of Rs. 60 each to his 
creditors, amounting in the aggregate to 
something like 8 annas in the rupee on. 
their debts, instead of paying a mere 4 
annas in the rupee. ; i 

He has, under that. appropriation order, 
been paying with regularity until April. 


3 | 
783 ` 
this year when he received .a memorandum 
fror the Postmaster-General by which he 
was called upon, under the provisions of 
the Posts and Telegraphs Manual and of 
the Government Servanis Conduct Rules, 
to explain why certain of the penalties 
prescribed by those rules and regulations 
should not be enforced against him: On 
May 14,-1936, he was informed that he had 
been granted ‘six months" time with effect 
from May 1, 1936, to obtain his complete 
discharge as prayed for”; and a further 
report as to whelher he had, or had not, 
obtained his “complete” discharge was to 
be submitted to the Postmaster-General on 
November 1, 1936. The result of that is 
this. If in the opinion of the Postmaster- 
General, the conduct of the insolvent has 
been such as to disqualify him from further 
useful service to the Indian Posts and 
Telegraphs Department, thers is nothing 


more to be said. And that isa matter of 


which the Postmaster-General is the sole 
judge. ~ tee 

- If, on the other hand, there is no such 
inherent’ disqualification for further service 
(and. the fact that he is given am- op- 
portunily of- getting his discharge: points 
to this) it-appears-to ‘me to constitute an 
injustice to-the insolvent, and to be eal- 
culated to defeat that whole principle of the 
Insolvency Act, to say “Either you get-your 
complete discharge within a specified period 
or yeu go.” J have no doubt whatever that, 
having regard 1o-the insolvent’s -relatively 
substantial -salary, it was-the duty of the 
Insolvency Court in- its administration of 
the. Act to see, as it-did, that some part- 
of. his -earning power (according to` his 
means) was mobilized under an appropria- 
tion order for. the benefit of his creditors. 
The Court.would have failed in its duty 
to the public if it did not-do so. I am; 
however, now -faced with this ultimatum 
from. the’ Postmaster-General, delivered 
through: the insolvent, that either the man: 
must..ationce be discharged and ‘‘coniplete- 
ly” discharged or ke must be ruined. It 


is not easy to see what the discharge has,’ 


from the employer's point of view, to do’ 
with it ‘at all.- As 1 have -said, if the cir- 
cumstances of the insolvency are such- as, 


to be said and “discharge” hes nothing to’ 


do with the-matter atall. EH onthe otber- 
hand, -there.are no circumstances in the'- 
insolvency warranting dismissal (and inm- 


this case, presumably there are not), then 
why showd a man bev- ruined ‘be- 


RAJaNI NATA SIL V- ENNATALI HowLaDAR (CAL.) 


16610 


cause, firsi, he availshimself of his statutory 
right to appeal to the Insolvency Act, which. 
hes been provided by the Legislature for 
his benefit and, secondly, the Court cs ‘ib 
must administer that Act in accordance 
with the law? It is not, I venture to think, 
in the public intérest that the administra- 
tion of the Act should be frustrated. 

I have considerable sympathy with in- 
solvents who are so situated as this one. 
But I cannot yield the administration of 
the Presidency Towns Insolvency Act, to 
the Postmaster General nor to the Govern- 
ment Servants Conduct Rules. The crder 
made on this insolvent's discharge was the 
proper order and it must stand, It is sug- 
gested to methat the insolvent should be 
discharged upon the terms that a decree is 
now to be passed against him for the 
balance due from him unders. 39 of the 
Act. That decree, when passed, would’ 
form a charge on the insolvent’s _future 
earnings-and it does not differ, in principle, 
from an appropriation order. It cannot, 
therefore, I think, be merely on account 
of the ‘appropriation order that the depart- 
ment now demands an immediate discharge. 
Besides what is now required is a “complete” 
discharge. ne Hy | 4 

N. Order accordingly. 


amaaa 


CALCUTTA HIGH COURT 
Appeal No; 985 of 1934 
February 12, 1836 
M.C..Gucsz, J. >- ; 
RAJANI NATH SIU-—Derenpant No..3—-, 
; APPELLANT i. 


-. . ~ Versus: nee Y E 
ENNATALI HOWLADAR. AND OTHERS-— - 
: RESPONDENTS - $ A 
Transfer of Property Act (IV of 1859), s. 92— > 
Subrogation—Three mortgages. tmrespect of same, 
property—Third mortgagee redeeming first, without 
notice of second—Whether entitled tobe subrogated 
to his rights—Suit by second mortgagee—He must pay 
amount paid by third mortgagee in redeeming first - 
morigage—Subsequent usufructuary mortgagee re~s 
deeming prior usufructuary mortgage, forthwith— 
Subsequent mortgage, held not invalid. . ipin 
The mertgagors having mortgaged the same prop- 
erty with two different persons, expresely stated to 


` aoe “the third mortgagee that there was only one prior 
in the opinion ofthe department, to re-'- 
quire his dismissal, there is nothing more- 


mortgage subsisting on the property, and that the 
properties were otherwise unencumbered. They stat- 
ed that if afterwards it was found that they made a 
false statement they could be criminally prosecuted 
for cheating. With the part of the consideration, the 
third mortgagee 1edeemed. the first mortgage and 
obtained the mortgage bond: `, ar i 

Held, that it must be'presumed that the mort- 
gagee intended to keep that prior mortgage alive as- 


: a shield'against any: intermediate -mortgagee who” 
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might be discovered afterwards and he was entitled gages were, usufructuary mortgage bonds 
to be subrogated tothe rights of the first mort- and two usufructuary bonds could not sub- 


Bagee. Consequently, the second mortgagee, bringing 
a suit on his mortgage, was bound to pay thethird Si8t at one and the same time, ; and that 


mortgagee the amount paid by him in redeeming there could be no subrogation if the sub- 
the first mortgage, before he can satisfy his own sequent mortgagée ‘paid off ‘the first, mort- 
mortgage out of the mortgaged property. Dino- gage out-of his mortgage ‘money: ‘Upon 


bandhu Shaw v. Jogmoya Dasi. (3) and Mohammed 
Ibrahim Hossain Khan v. Ambika pp Singh hearing - the - learned Advocates on both 


(4), referred to. sides, it appears. that the first ground of 
In a caes Shee epee pa usufructuary mo the learned Subordinate Judge is of no 

gagea redeems forthwith the prior mortgage, whic 
is also usufructuary, there can be no conflicting in-, weight. The appellant obtained a usufrucs, 
tuary mortgage and though the first mort- 


terest as to possession asthere are no two usú- 
fructuary mortgages ` subsisting at one and the same- gage was usufructuary, | he’ redeemed if, 


time. forthwith and’ there could be, therefore, nc no. 
A. from the appellate decree of the Sub- conflicting interest as to possession. 

Judge, First Court, Bakarganj, dated Janu- The sconna. point, that there can be. no 

ary 22, 1934. subrogation if the subsequent mortgages, 
Mr. Prafulla Kumar Roy; for the Appel- paid- ‘off the ‘prior mortgage out’ of the ee 

lant. mortgage money, is a more difficult ques», 
Messrs. Jitendranath Gina and Kali- tion of law. ‘It was urged on one side that 

kenkar Chakrabarti, for the Respondents. the issue is governed by s. 92, Transfer of, 


Judgment.—This is an appeal by de- Property Act. On the other side it was, 
fendant No. 3in a suit for sale by enfore- urged that that section had no application. 
ing asimple mortgage bond executed by as the mortgages were effected before, 
defendants Nos. 1 and 2 in favour of the April 1930, when s. 92 cime into force. 
plaintiff in April 1923. The facts which The question is of mere academic import-. 
are necessary to discuss the issue raised ance. If s. 92 does not apply then ss. 74° 
in this Court are that defendants Nos. land and 75 which were repealed would . apply. 
2, whomay-be called the mortgagors, mort- and the effect of those sections is the same 
gaged the property in dispute in March 1923 as of s. 92 in this case. The question here. 
to Moslem Khan. About a month thereafter, is whether in the circumstances of his case 
in April 1923, they again- mortgaged the the Court should presume an.intention.on. 
same property to the’ plaintiff. Four years the part of defendant No. 3 to keep. the. 
later, in April’ 1927, they mortgaged the first charge ‘alive for his. own . “bénefit... 
same property to defendant No. 3. In that Many cases were cited by the learned” Ad- - 

mortgage bond they stated that the proper- vovates on both sides. On the side of the.. 
ties were previously mortgaged to Moslem respondent the case in Jagmohan, Das. Vs, 
Khan, that about Rs. 700 was due on that Jugal Kishore (1). was cited. In that case, 
mortgage end the’ mortgagors agreed that where the vendee of a half share of a prop-.. 
defendant Nc. 3 should keep the required erty already mortgaged ‘stipulated.topay,.. 
amount in deposit to pay off the said mort- as part of the consideration, half the mort- . 
gage, and that on redemption thereof, gagé-debt, but afterwards he paid the 
defendant No. 3 would keep the bond. File of the mortgage money: to defeat a, 
They also stated that except that morigage Court sale, it was ‘held that in redeéming : 
in favour of Moslem Khan, the properties the morigage in suit, the said vendee would .. 
were not otherwise encumbered. There- get no credit for that half of the sum : 
after defendant No. 3 paid a sum of Rs. 6t0 which he was bound to pay under the- 
to Moslem Khan and redeemed the first terms of the purchase, but.would get credit 
mortgage and obtained the. mortgage for the other half. ‘In that cage the vendee 
bond. The present suit was instituted in . had bound himself to pay half of the. 
1982. Defendant No. 3 contested the suit. mortgage money; and it was his duty to 
He raised various defences which were . pay that half, therefore he could not get 
repelled by the Court of appeal below and . subrogation for that half. The case in 
the suit was decreed in full. ‘ * Mukaram Marwari v. Mohammad Hossain - 

In appeal the learned Advocate has urged (2) was also cited. In that case the sub- 
only one issue, namely whether “he rogation was claimed by a purchaser ofa’ 
poreon is eae to “be ee to- ga Ng aa A E la ST 
the rights of the first mortgagee Moslem . (1) 36 4; nd. Cas. 475; A PO. 
Khan. The Court of appeal.below.decided 9% o O LJ 407; Ind. Rul. (1932) P G 188; 36 L W 25 ` 
the issue against the appellant on ‘the - 06 161 d, Cas. 48; “R1936 Ca 
grounds that both the first and md morte- 8R 64 uae oe aN oon 
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portion of equity of redemption, it was Te- 
fused by this Court. 

On the other side is quoted the case in 
Dinobundhu “Shaw v. Jogmoya Dasi (3). 
In that case ‘the property was mortgaged 
first to A and then to B and then attached 
by a certain creditor of a mortgagor. The 
mortgagor raised money by a third mort- 
gage toC agreeing with him that he would 
pay the two prior mortgages out of the 
consideration of the third mortgage and 
would make over the mortgage-deeds to 
the third mortgagor. Accordingly the 
mortgages to A and B were paid off and the 
Yeconveyance handed over to C. Their Lord- 
ships of the Judicial Committee held in the 
- Circumstances that there was no intention 
to extinguish the prior mortgages and that 
the mortgagor paid the debts in pursuance 
of a mortgage with C for the benefit of C. 
C was therefore allowed subrogation against 
the attaching creditor. In the case of 
Mohammad Ibrahim Hossain Khan v. Am- 
bika Pershad Singh (4), where the fifth 
mortgagee paid off the first mortgage and 
there were 3 intermediate mortgages, their 
Lordships of the Judicial Committee held 
that he must have intended to keep the 
first. mortgage alive and to stand in the 
place of the first mortgagee. Every case 
must be decided upon its own facts. In the 
present case the mortgagors stated solemnly 
to the appellant that there was only one 
prior mortgage subsisting on tke property, 
namely that due to Moslem Khan and 
that the properties were otherwise unen- 
cumbered. They stated that if afterwards 
it was found that they made a false state- 
ment they could be criminally prosecuted 
for cheating the appellant. In these cir- 
cumstances the appellant made an agree- 
ment with the mortgagors that they would, 
out of the consideration money, pay the 
mortgage of Moslem Khan and make over 
the deed'tohim. This’ was, in fact, done. 
In the circumstances there can be no doubt 
that the appellant intended to keep that 
prior mortgage alive as a shield against 
any intermediate mortgagee who might be 
discovered afterwards. There cannot be 
any doubt about the intention of the ap- 
pellant. 4 

The next question is whether in justice 
and equity his prayer for subrogation 
shculd be allowed. If the appellant had 


(3) 29 O 154; 29 I A9: 4 Bom. LR 238: 12 

73:6 C W N 209; 8 Ser 217 (PO). dace eae 
(4) 39 O 527; 14 Ind, Cas. 496; 39 

N 505: 11M LT 265; (1912) M W N 

332; 14 Bom. L R 280; 16 

22M L J 468 (P C). 
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not paid off the prior mortgage, the plaint- 

iff could not sell the property without the 

charge of that first mortgage. He would have 

only got the property after the charge of the 

first mortgage was satisfied. The appellant 

has saved the plaintiff from that liability. In 

justice, therefore, the'plaintiff is bound to 
pay that sum of Rs. 680 to the appellant 
before he can satisfy his own mortgage out 

of the mortgage property. In the result 

the appeal is allowed with costs. The. 
plaintiff's suit is decreed in pari subject to 

the first charge of Rs. 680 to be paidto 

defendant No, 3. Defendant No. 3 will get 
his costs against the contesting plaintiff in 

this Court, and in the lower Courts the 

parties will bear their own costs. Leave to’ 
appeal, under s. 15 of the Letters Patent, is 

refused. 

_D. Appeal allowed. 


et 


PRIVY COUNCIL 
Appeal from the Madras High Court 
December 10, 1936 
Lorp Rocur, SIR Sxapr Lan AND 
: Sır Georges RANKIN 
Taz UNITED MOTOR FINANCE 
COMPAN Y—A Prsl.Lants 


versus Vv 
Messrs. ADDISON axp COMPANY, Lrp.—. 
RESPONDENTS 

Fraud—Intention to deceive, if necessarily inten- 
tion to injure—Action for decett—Essentials of. : 

An intention to deceive is not necessarily an in- 
tention to injure or cheat, and if the defendants make 
to the plaintiff a statement as to price and deposit . 
which they knew tobe untrue, and do sowith a 
view to the plaintiff entering into a “purchase, there 
is a sufficient basis foran action of deceit, provided ' 
always that the plaintiff relied upon the statement. . 
Tf it can be said that the statement made by the. 
defendants was untrue but that the person making it 
did not appieciate that it was not the truth, this 
world, however, be ecnsistent with honesty and would 
ground no charge of fraud. 

Messrs L. DeGruyther, K. C., and S. P. 
Khambatta, for the Appellants. 

Mr. A.M. Dunne, K. C., end Sir Thos.: 
Strangman, for the Respondents, 

Sir George Rankin.— The plaintiff . 
firm sues the defendants, who are a limit- 
ed company trading in Madras, for dama- 
ges for fraud in connection with the- 
sale of motor vehicles. The parties had 
been dealing with each othersince 1924, . 
and until 1929 the dealings gave riseto. 
no complaint but in respect of 40 tran- 
sacticns of 1929 and 1930. the present 
action was brought on August 7, 1933, on 
the. Original Side of the High Court at 
Madras. It was tried by Stone, J. in 1934 


1937 
and by his decree, dated May 9, 1934, he 
found forthe plaintiff firm in respect of 
25 transactions, directing an inquiry as 
to damages. On appeal a Division Bench 
(Varadachariar and Burn, JJ.) varied his’ 
findings, with the result that the plaintiff 
firm succeeded as to 12 items, but in 
respect of some of these, damages were 
directed to be assessed on a different basis” 
from that adopted by Stone, J. 

On this appeal to His Majesty the deci- 
sion of the Division Bench was complain- 
ed ofin respect of 35 out of the original. 
40 transactions but the appeal not having 
been pressed as to cértain items and their 
Lordships not having called upon the res- 


pondents in respect “of certain others, 19 


transactions are all that need be canvassed 
in this judgment. The 
Division Bench will stand as regards the 
following items:—viz., Nos. 1, 2, 4,6, 10, 18, 
20, 21, 29, 23, 29, 32, 33, 34, 39 and 40. In 
the case of items Nos. 3, 5, 8, 9 and 19, the 
decision of Stone, J. in ‘favour of the de- 
fendants has not been challenged. 

The course of dealing between the par-` 
ties was that the plaintiff firm acted as 
financiers to enable customers of- the, 
defendants to buy motor cars (or buses) ' 
ona system of hire purchase. The defen- 
dants being owners of a car would agree 
with their customer upon a price. The cus- 
tomer would pay immediately one- “third of 
the price, the insurance premium for a year 
and the cost of the stamp forthe agree- 


ment in writing. The plaintiff firm would 


become purchasers of the car from the 
defendants by paying to the defendants 
the remaining two-thirds of 
(less an agreed 


plaintiff firm the amount of such two-thirds 
plus certain further sums (“charges”) by. 
instalmenis ‘within a yéar. 

Before May, 1929, the plaintiff firm had 
no representative or office in Madras and 
the transactions were entered into by the 
plaintiff firm’s Calcutta Office .receiving 
from the defendants proposal forms, invoices, 
letters, &c., by post, and answering the 
same by sending cheques, &c, in like 
manner. In May, 1929, however, 
plaintiff firm appointed one Ponting to act 


for ihem. The exact extent of his authority. 
isa matter of some dispute between the, 


patties, but a main object of his appoint- 
ment was to accelerate the carrying out of 
the transactions. 
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decree of the. 


the price: 
commission) and would. 
enter into a hire-purchase agreement with’ 
the customer whereby the customer on. 
getting delivery undertook to pay to the’ 


the . 


Ponting would-sign hire- 
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purchase forms and authorise “delivery to 
the defendants’ customers; telegraphing to 
Calcutta the amount for which the plaintiff 
firm's cheque was required - ‘and posting the 
proposal forms, invoices, &c., to Calcutta. : 

In December, 1930, the. plaintiff firm 
stopped doing business with the defendants 
because of the- matters now complained of. 
From the beginning in 1924, when the 
arrangement between the parties for future 
business was made orally by Miss Thear 
(Mrs. Palmer) with the directors of the 
defendant company, it was expressly 
stipulated by the plaintiff firm that it would 
pay two-thirds of the actual- price to. the 
customer and no more, and that the- 
customer should pay not less than one- 


third of that price as a condition of the: ~ ' 


transaction being entered into by the 
plaintiff firm at all. The fraud charged by 
the plaint, so far as their Lordships are now 
concerned with it, is that the defendants, 
by the documents forwarded to the 
plaintiff firm, throughout represented that, 
these stipulations were being observed, the ` 
price being statedat a definite figure and 
the customer represented as having paid a 
deposit of a definite amount (not less than’ 
one-third of the price); whereas in certain 
cases the defendants:— 

(a) Had allowed: a discount. to the 
customer off the nominal price and 
allowed him to set it off against 
part of the initial deposit. 

(b) Had effected the same result by buy- , 
ing from the customer a used car at 
a price which was greater’ than 
any estimate of its value could. 
justify. 

19 Had forwardéd the proposal. form - 
and other documents to the plaintiff ; 
firm after the customer had been ` 
allowed to use the vehicle for such | 
a period that the transaction did | 
not relate to a new car but .to a, 
used car of depreciated value which - 
afforded no security to the plaintiff , 

` firm in respect of the hirer’s liability 
for the instalments. 

In all the cases to which these complaints ` 
relate, loss has resulted to the, 
plaintiff firm by reason that the | 
hirers have failed to pay the instal- . 

“ments which they undertook to pay. 
The plaintiff firm says that it would. 
never have entered into any of these ` 
transactions had it been told the . 
real facts atthe time. In particular, 
and with reference to the initial 
deposit by the hirer of one-third of 
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the price, its case is that for hire- 
purchase iransactions such a 
stipulation was essential in view 
of the heavy depreciation im- 
mediately involved when a new car 
is taken into use: unless a sufficient 
part of the price is paid on 
delivery of the car, a time may 
come when the hirer by use of ihe 
car has caused more wear than he 
has paid for, and when the value of 

eo the car as a used car may seem no 
great bargain for the instalments 
which have still to be paid, and be 
no good security, therefor. 

The complaints above described under 
headings (a), (b) and (c) have reference to 
. the transactions referred to in the plairtiff 
“firm's particulars by numbers as follows:— 

(a) 24, 25, 26. 
(b): (i) 7, 15, 27, 36, 38. 
(ii) 11, 12, 13, 14, 36, 37. 
_ (c) 16, 17, 28, 30, 31. 

(a) That the defendants gave to tkeir 
customer, the “hirer,” discounts in the three 
transactions mentioned under this head is 
not disputed. The price and the disconnt 
‘were:— 


Rs. Rs. 
Ttem No. 24 ... we wee tows «6,030. 325 
do, 25... 00. ove san 4,450  302-1-0 
do. 26... 6 san 4,175 177-19-0 


In each case the discount being allowed 
against the initial payment resulted not 
only in the plaintiff tirm paying more than 
two-thirds of the real price but also in the 
hirer paying less than one-third thereof, 
The trial Judge, being of opinion that the 
plaintiff firm would not have entered into 
the transactions but for the defendarts’ 
representaticns on these points, gave the 
plaintiff firm damages ‘on the basis of what 
the plaintiffs have lost by entering into the 
transactions.” The Division Bench dis- 
allowed the pilaiutifi's claim altogether, 
being of opinion’ that the practice cf 
“taking trade-in cais and allowing large 
discounts” was known to and winked at 
by those in charge of the plaintiffs’ Calcutta 
Office and that the defendants musi have 
honestly ‘believed that the initial deposit 
was its own concern. In their Lordships’ 
opinion the view taken by the trial Judge 
was correct. The evidence does not justity 
the opinion of the Division Bench that the 
. plaintiff firm's Calcutta Office knewof these 
discounts.and the evidence given on behalf 
cf the plaintif- firm is sufficient to establish 
that tLe plaintiffs relied on the defendants’ 
yepresentations as to price and as tc initial 
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deposit. Ponting’s knowledge of the ` 
practice complained of is not proved, but 
their Lordships are of opinion that the 
evidence as to Ponting's duties and authority 
makes it impcssible to impute his knowledge 
to the plaintiff firm. The trial Judge, in 
their Lordships’ opinion, correctly under- 
stcod and applied the law as laid down in 
Derry v. Peek (1) with reference to actions 
for deceit. The only director of the defend- 
ant company to be called was Mr. F.G. 
Luker, of whom the Division Bench said 
that: “he seems to know very little and 
remembers even less of the suit transaction”; 
but: as Stone, J., who saw him in- the 
witness-box, was of opinion that he gave 
his evidence very fairly and frankly and 
was a man of integrity, their Lordships 
to make clear that the fraud 
practised on the plaintiff firm was not his 
work nor did he know of it at the time. 
The defendants’ evidence does nct enable 
the individual responsible therefor, to be 
specified in each case, Lut it is to be 
noted, even as regards ihe salesman 
responsible for carrying out each transac- 
tion, that in the view of Stone, J., and in 
their Lordships’ view, the representations 
complained of were not made, so far as can 
be seen, with any intenticn to injure the 
plaintiff firm. The expectation was that 
each transaction would be carried out in 
due course, each Lirer fulfilling his obliga- 
tions. But as Stone, J., rightly held, the 
intention to deceive is not necessarily an 
intention toinjure or to cheat, and if the 
defendants made to the plaintiff. firm a 
statement’ as to price and deposit which they 
knew to be untrue, and did so with a view 
to the -plaintiff firm entering into a 
purchase, there is a sufficient basis for an, 
action of deceit, provided always that the 
Plaintiff firm relied upon the statement. No. 
doubt if it could be said that the stalement 
made by the defendants was untrue but 
that the person making it did not 
appreciate that it was not the trulh, this 
would be consistent with honesty and would 
ground no charge of fraud. But . their 
Lordships cannot accept the suggestion 
that salesmen of motor cars would have any 
dificully in appreciating the elements of 
falsity in the representations complained of, 
Nor can they modify the resulting damages 
on ihe footing that though in the absence 
of mis-representation the plaintiff firm 
would not have made the contract with the 
defendants or with the hirer which it did 


(1) (1889) 14 App. Cas. 337; 58 LJ Oh. 864; 61177 
265; 38 W R 33; 54d P 148, 
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in fact muke, nevertheless even if it had 
known the facts, if would have entered into 
some other contract and thus lost money in 
any event. Itis nob known, for example, 
whether any of the hirers= could or would 
have paid a deposit of one-third of the real 
price, or what effect such payment might 
have had upon his subsequent action. It 
cannot be assumed that the plaintiff firm 
would have been willing to depart from its 
well-considered terms—at all events without 
making specialinquiry as to the hirer or 
asking for the defendants’ guarantee. 

(b) The cases in which complaint is made 
that by allowing an excessive price fora 
used car the defendants in effect gave to 
the hirer an allowauce off the price, fall 
into two groups. In respect of the transac- 
tions numbered 7, 15, 27, 36 and 38, the 
Division Bench did not disagree with the 
trial Judge as regards the fact that the 
price allowed for the used car was such as 
to amount tothe grant of a discount upon 
the price of the new car. In the Cases 
numbered 11, 12, 13,14, 35 and 37, however, 
the Division Bench were not satisfied that 
ths price allowed for the used car was more 
than a fair price, at least in the opinion of 
the defendants. 

Their Lordships having examined these 
items in detail accept the view of the 


Division Bench in the case of No. 13, but in. 
each of the other cases have arrived at the’ 


same conclusion as the trial Judge.’ In 
respect, therefore, of 10 of the 11 cases 
coming under this heading, the plaintiffs’ 
claim succeeds and the measure of damages 
-© must be the same as under heading (a). 
(c) The last group consists of five items. 
In the case of Nos. 16 and 17 Stone, J., had 
found forthe defendants, but as regards 
Nos. 28,30 3lhe had given damages “on 
the basis of what the plaintiffs have lost by 
entering into the transactions.’ The 
complaint here is that the defendants put 
forward to the plaintiff firm cars which had 
been for a considerable time in use as 
though they were new cars. The Division 
Bench, finding this to be the fact, held that 
ths plaintiff tirm could cnly be allowed 
damages-to the extent of two-thirds of the 
. depreciation on the value of the car. Their 
Lordships are of opinion that the facts in 
each cf these five cases entitle the plaintiff 
firm to recover as damages whatever it has 
lost by reason of its entering into the trans- 
action. 
The result is that as regards 18 out of the 
19 cases comprised in groups (a), (b) and (c) 
above, the appeal succeeds, The plaintiff 
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firm is entitled to damages and the measure 
of damages in each case is that described in 
the decree of Stone, J., by the words “on the 
basis cf what the plaintifs have lost by 
entering into the transaction.” Their Lord- 
ships will humbly advise His Majesty ac- 
cordingly. 

As regards costs of the trial Court, the 
plaintiff frm should getiis costs calculated 
cn the amount ultimately tobe decreed to 
it, but as against that should pay to the 
defendants one-half of the defendants’ 
costs. The defendants, however, must pay 
the plaintiff Girm’s costs of the appeal to the 
Division Bench and of this appeal. There 
will be no order with reference tothe costs 
of ths examination of Mr. W. H. Luker on 
commission. : 

N. Order accordingly. 

Solicitors for the Appellants:—Messrs. T. 
L. Wilson & Co. 

Solicitors for the Respondents:—Messrs. 
Sanderson, Lee & Co. 





PRIVY COUNCIL 
Appeal from the Lahore High Court 
January 20, 1936* 
Lorp BLANESBURGA. 
NAZIR AHMAD-—APPELLANT 
VETSUS 
EMPEROR—Opposits PARTY. 

Privy Council—Practice—Special leave in erimi- 
nal cases—Interpretation of section of Criminal 
Procedure Code of vital importance—Difference of 
opinion between High Courts--Special leave will be 
granted. 

Leave to appeal in a criminal case will be granted 
only in very exceptional cases by their Lordships of 
ths Privy Council. Where it appears that with re- 
ferencs to a section of the Criminal Procedure Code, 
which is of vital importance to accused persons, 
there has beena differences of opinion in the High 
Courts of India which, however it, be resolved, ought 
to ba resolved so that in the future there will be no 
doubt as tothe law declared by that section, their 
Lordships will grant special leave. 

Mr. C. Sidney Smith, for the Appellant. 

Mr. W. Wallach, for the Crown. 

Lord Bianesburgh.—Their Lordships 
desire to re-affirm in this case the very 
exceptional circumstances in which alone 
they will humbly advise His Majesty 
to gran‘ leave to appeal in a criminal case. 
They would not have it supposed that 
the advice which they propose to tender 
to His Majesty in this case indicates any 
weakening on their part of the most 
salutary judicial rule which prevents this 
Board from entertaining such applications, 

*For Final Judgment See 163 Ind, Cas. 881 (P. 0) 
[Bd] 
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the Board ‘not being a Court of Criminal 
Appeal, except in “the most exceptional 
circumstances. What actuales the Board 
in advising His Majesty to grant leave to 
appeal in this instance is thatit appears 
that with reference to a section of the 
Criminal Procedure Code, which is of vital 
importance to accused persons, there has 
been adifference of opinion in the High 
Courts of India which, however it be re- 
solved, ought to be resolved so that in the 
future there will be no doubt as to the 
law declared by that section. Ibis not a 
case of a view being taken by the High 
Court in the case under appeal, which, whe- 
ther the view was right or wrong would 
not be in the circumstances any justifica- 
tion for this Board entertaining an applica- 
tion for special leave to appeal: it is a case 
in which there is a pronounced difference of 
opinion on this most important question 
amongst some of the High Courts in India, 
and it is because their Lordships think 
that it would be salutary that that doubt 
and difference of opinion should be finally 
resolved, that in this case they will humbly 
advise His Majesty to grant special leave 
to appeal, 
i Special leave granted. 

Solicitors for the Appellant:—Messrs. H, 
8. L. Polak & Co. 

Solicitor for the Respondent:—The Soli- 
citor, India Office. 


‘PATNA HIGH COURT 
_ Civil Revision Petition No. 214 of 1935 
August 31, 1936 
ROWLAND, J. 
RAMESHWAR BHAGAT AND ANOTHER 
—PETITIONERS 


VETSUS : 
Thakur JEBAN NARAYAN SINGH— .- 
PLAINTIFF AND OTSERS~-DEFENDANTS- — 
Opposites PARTIES 

Practice—Parties—Addition of—Suit decreed ex 
parte—Court, if should add persons who are neces- 
sary parties and give them chance of setting aside 
ex parte decree—Civil Procedure Code (Act V of 
1908), O. I, r. 10—Rent suit—Intervener alleging 
purchase of . holding claiming to be added as party— 
Statutory recognition taking effect after institution 
of suit—Court, whether should add him—Bihar 
Tenancy Act(VIITI of 1934), s. 26 (O), cl. (3) (b)—Con- 
sent of landlord, if shall be deemed to have been given 
on date when receipt for deposit was granted—Land- 
lord's remedy. 

Where a suit was decreed ex parte and persons 
entitled to be added as parties made an application 
to be added as parties and for setting aside decree: 

Held, that ifthe Court found that the petitioners- 
were entitled to be added as parties he should add 
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tbem as parties and give them an opportunity to 
set aside the ex parte order, thab is to say, if the 
petitioners ought to have ‘been added as parties, 
the fact that the suit has been decreed ex parte 
will nct stand in their way. Nilambar Jha v, 
Chandradhari Singh (1), followed. ° 

Where in arent suit an intervening third party 
alleges his purchase of the holding and alleges re- 
cognition of that transfer by the landlord, the trial 
Court must add the intervener as a party. The prin- 
ciple must be held applicable also to the case where 
there is a statutory recognition taking effect after 
the institution of the suit. Sham Sunder Koer v: 
Keilas Singh (3) and Kasi Das v. Krishna Gopal 
Singh (4), relied on. 

Order I, r. 10, el. (2) Civil Procedure Code, 
authorizes adding the name as a party of 
any one whose presence before the Court may 
be necessary -in order to enable the Court 
effectively and completely to adjudicate upon and 
setsle all the questions involved in the suit. This 
power is given to the Court at any stage of the 
preceeding; and, therefore, the power may be ex- 
ercised in order to bring on the record persons who 
are found to be proper parties at any stage, not 
necessarily only those who were proper parties on 
the date of the institution of the suit, 

Landlord shall be deemed to have given consent 
onthe date on which the receipt for deposit of a sum 
as transfer fee is granted by the Collector. If the land- 
lord objects to the sale price and distribution of rent, 
he has a separate remedy under s., 26, Bihar Tenancy 
Acé, and his objection does not affect the effect 3,26 
(0) (3) (b). K. C. Mukerjee v. Ramratan Kuer (2); 
relied on. 7 

C. Rev. P. froman order of the Munsif; 
Banka, dated April 27, 1936. l 

Mr. K. N. Lal, for the Petitioners. 

Mr, Sarjoo Prasad, for the Opposite Par- 
ties. 

Order.—The petitioners are persons 
claiming to be added as parties-defendants 
ina rent suit alleging that they had pur- 
chased the greater part of the holding in . 
suitin November 1929, in execution of a 
mortgage decree. The petitioners on a 
previous occasion had filed a claim case 
which was allowed in 1933. The present 
plaintiff as decree-holder had sought to- 
attach and put to sale the crops on: the 
holding now in suit. The claim of the pre- 
sent petitioners was allowed. 

The petitioners in January 1936 made 
an application in accordance with s. 26 (O), 
Bihar Tenancy Act, to deposit with the 
Colector Rs. 120 us transfer fee payable 
to the landlord, and as stated in the Munsif's 
judgment areceipt, dated February 6, 1936, 

was grantedto them. They applied on 
March 12, 1936, to be added as a party in 
tke suit and the application was refused 
on April 27, 1936, the Munsif being of 
opinion that he could not implead the in- 
terveners when the plaintiff objected. 

A preliminary objection is taken that 
this application is infructuous as the suit 
has already been decreed ex parte against 
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the raiyat defendants. Ido not find any 
substance in this objection. The circum- 
stances were similar in Nilambar Jha v. 
Chandradhari Singh (1), in which the order 
was that if the Munsif found that the peti- 
tioners: were entitled to be added as parties, 
he should give them an opportunity to set 
aside the ex parte order, that is to say, if 
these petitioners ought to have been added 
as parties, the fact that since the disposal 
of their application the suit has been de- 
creed ex parte will not stand in their way. 
The Munsif thought that the petitioners 
were not entitled to bejoined às — parties 
because their deposit of the transfer fee 
was made afler the commencement of this 
suit and so the recognition of them as. 
transferees by the landlord would also be 


deemed to have taken: place after the com- ` 


mencement of the suit. 

For the petitioners reference is made to 
the Privy Council decision in K. C. Muker- 
jee v. Ramratan Kuar (2), as authority for: 
the proposition that the recognition will 

e considered to take effect retrospectively. 
Their Lordships in that case were dealing 
with s.26 (N) which refers to transfers. 
made before the firstday of January 1923. 
The decision is clear authority that both 
s. 26 (N) and s. 26 (O) are to be applied: 
in accardance with their terms but s. 26 
(0), 21. (8) (b) is perfectly clear as to the 
date on which the landlord's consent is to 
be deemed to have been given to the 
transfer. That date as stated in the section,’ 
is the dateon which the receipt. for the 
sum js granted by the Collector, in this 
case, February 6, 1936. It has been argued 
for the opposite party that this supposed 
consent has not yet matured into finality, 
because the landlord has objected both to 
the alleged sale price which he says, has 
been understated and also to the proposed 
distribution of the rent between the portion 
of the holding transferred and the portion 
remaining ‘inthe hands of the original 
tenant. The effect of such applications by 
the landlord is provided for in s. 26 (J).. 
The landiord’s remedy in the case of under- 
statement ofthe market value is to get a. 
sum of money by way of penalty and if the 
distribution of rent is inequitable, his re- 
medy isto get an order distributing the. 
rent equitably. There is nothing here to 
take away the effect ofs. 26 (0) (8) (b) 
providing that the consent shall be deemed 

(1) 10 PLT 442, g 

(2) 15 Pat 268; 160 Ind, Cas. 105; AIR 1936 P O 
49; (1936) 0 W N 69; (1938) A L J101; 8 R r G 42; 40 
C W N 263; 17 P L T 25; (1936) M- W N 35; 2 B.R 225; 
70 M L J 105; 62 C L J419; 43 L W 336 (P. ©). 
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tohave been given on the date on which 
the receipt forthe deposit is granted by 
the Collector. 

The question then arises whether in such 
a case asthe present, it was proper to join 
the interveners as parties. The petitioners 
rely on O. I, r. 10, Civil Procedure Code, ` 
and contend that they are persons who 
ought to have been joined. The opposite 
party contends that the petitioners were 
not necessary parties at the time of the- 
institution of the suit and that the question 
of who are proper parties should be deter- 
mined with reference to the state of things 
at the institution of the suit and not at a 
later date. However O. I, r. 10, cl. (2) autho- 
zizes adding the name as a party of any 
one : 

“whose presence before the Cout may be necessary 
in order to enable the Court effectively and com- 
pletely to adjudicate upon and settle all the questions 
involved in the suit,” : i . 


This power is given to the Court “at any 
stage of the proceeding”; and, therefore, 
in my opinion the power may be exercised 
in order to bring On the record persons 
who are found to be proper parties at any 
stage not necessarily only those who were 
proper parties onthe date of the institu- 
tion of the suit. This view seems to me to 
be consistent with O. XXH, r. 10, which 
makes similar provision for assignment, etc., 
of interest during the pendency of a suit; 
but in the present instance the interest of 
the interveners had come into existence 
some years before although the recognition 
only came during the pendency of the suit, 
It has been heldin more than one-decision 
of this Court that where an intervening 
third party alleges his purchase of the 
holding and alleges recognition of that 
transfer by the landlord the trial Court: 
must add the interveners as a party Sham 
Sunder Koerv. Kailas Singh (3). and Kasi 
Das v. Krishna Gopal Singh (4). These 
are cases in which recognition before the 
institution ofthe suit was alleged by the 
transferees. But I think the principle must 
be held applicable also to the case where 
there is a statutory recognition taking effect 
afier the institution cf the suit. 

In the resalt the application: will be al- 
lowed, the order of the Munsif set aside, 
the petitioners must be added as parties 
to the suit, and it will be open to them to 
apply tothe Munsif to set aside the ez 


(3) 11 P L T 243; 125 Ind. Oas. 119; A I R 1930 Pat 
323; Ind. Rul. (1930) Pat. 471. 

AY 11 P LT 628; 128 Ind, Cas. 790; A I R 1930 Pat, 
593. 
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parte decree and to re-hear the suit in 
their presence. The petitioners will get 
their cosis of this application: hearing fee 
two gold mohurs, 

D. Application allowed. 





NAGPUR HIGH COURT 
Second Civil Appeal No. t5 of 1934 
July 6,1936 
POLLOCK, J. 
« Seth GHASIRAM— APPELLANT 
versus 
AOHARAS KUAR-—RESPONDENT 
` Transfer of Property Act (IV of 1882), ss. 100, 57 
—Sale in execution—Specific mention of charje— 
Charge, if wiped out—Application to sue in forma 
pauperis~Whether amounts to platnt—Civil Proce- 
dure Code (Act V of 1908), s. 149—Absence of appli- 
cation and order under—iffect. | : 

Tf mortgaged property is sold in order to reelise 
what is due on a mortgage, the mortgage is thereby 
wiped out andthe same property cannot be sold 
again in order to realise that mortgage. The charge 
will be wiped out if the appropriate procedure under 
s. 57, Transfer of Property Act, is adopted, but 
where when the property is put up forsale in execu- 
tion, it is’ specifically stated that it will be sold 
subject to the charge, the charge continues to exist 
and the property cannot be claimed to be held free 
from the charge. ee f 

It ïs certainly not open to a plaintiff, to pub in 
‘an application to sue in forma pauperis merely in 
order to gain time in which to pay the court-fees 
and then subsequently to pay the court-fees and 
claim that the plaint was validly presented on the 
date on which the application to sns in forma pau- 
peris was presented, when ths plaintiff has made 
no application under s. 149, Civil Procedure Code, 
and there has been no decision as to whether p-ain- 
tiff acted in good faith or not. 

Mr. K. B. Sheorey, for the Appellant. 

Messrs. J. San and Shukla, for the Res- 
dent. s. 

Judgment.—A house belonging to 
Lala Ramcharanlal passed on his death 
tohis mistress Musammat Achraj Kaar 
the plairtiff. One Bibarilal filed a civil suit 
against her for possession claiming that 
he was the reversioner of Lala Ramcharan- 
lal, and he obtained possession subject tothe 
payment of allowance of Rs.3 per month 
to Musammat Achraj Kuar for her main- 

- tenance, and this allowance was made a 
charge on the house. Biharilal failed to 
pay the allowance, and Musammat Achraj 
Kuar obtained a decree against him, in 
execution ofwhich the house was put up 
for sale subject to the above charge and 
purchased by the defendants. As the de- 
fendants refused to pay Musammat Ach- 
raj Kuar her allowanceshe filed the suit 


giving rise to thisappeal and has been 


awarded a decree for Rs, 108. 
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‘The first point taken on behalf of the 
defendants in this Court is that when the 
house was gold in execution of the decrea 
against Biharilal in order to realise what 
was due on account of the allowance the 
charge ceased toexist and that the same 
property cannot he sold twice for the 
same charge. I have been referred to 
s. 100 cfthe Transfer of Property Act 
which lays down that “all the provisions 
hereinbefore contained which apply to 
asimple mortgage shall sofar as may 
be, apply tosuch charge”. Now it is set- 
tled that if mortgaged property is sold 
in order to realise what is due on a morte 
gage, ihe mortgage is thereby wiped out 
and thesame property cannot be sold again 
inorder to realise that mortgage. No 
doubt the charge could have been wiped 
out ifthe appropriate procedure under 
s. 57 of that Act had been adopted. In 
actual fact, however, when the property 
was putup forsale in execution of the 


‘decree against Biharilal it was specifically 


stated that the property would be sold 
subject to the charge s9 that the defendants 
purchased it subject to thit charge there- 
by obtaining it more cheaply than they’ 
would otherwise have done. In these 
circumstances I hold that the charge con- 
tinued to exist, and that the defendants: 
cannot now resile from that position. and. 
claim to hold the property free from the 
charge. ; 

The defendants have raised a plea of 
limitation. The plaintiff put in an appli- 
cation on January 2, 1932, for permission 
to sue in furma pauperis. The question. 
whether she wasa pauper or not was put 
in issue, but before it was decided she. 
paid the court-fees on September 3, 1932.' 
The question is whether the plaint is to be 
deemed to have been presented on January. 
2, 1932, or September 3, 1932.. The pre-: 
sentation of an unstamped document on 
January 2, 1932, was clearly not the valid 
presentation of a plaint, even if the appli- 
cation tosuein forma pauperis is to be 
deemed to be the plaint. It is certainly 
not open to a plaintiff in my opinion to put 
in an application to sue in forma pauperis 
merely in order to gain time in which to 
pay the court-fees and then subsequently 
to pay the court-fees and claim that the- 
plaint was validly presented on the date 
on which the application to sue in forma 
pauperis was presented. If, however, the. 
Plaintiff acted in good faith in first apply- 
ing for permission to sue in forma, 
pauperis, then the Court has power under 
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s. 149 of the Civil Procedure Code to allow 
the plaintiff to pay the requisite court-fee 
and in that case the plaint will be deemed 
to have been properly stamped or the date 
on which the suit was filed. In support 
ofthis view I may refer to Model Mills v. 
Kurban Hussain (1), and Bank of Bihar, 
Ltd. v. Ramchanderji Maharaj (2). In the 
present case the plaintiff made no appli- 
cation under s. 149 and there has, there- 
fore, been no decision onthe question 
whether she acted in good faith or not. I 
am, therefore, of .opinion that the plaint 
must be deemed io have been presented 
on September 3, 1932, when court-fees 
were paid. This means that the claim for 
eight months’ allowance is barred by li- 
mitatim, and the decree ofthe lower Ap- 
pellate Court must be reduced by Rs. 24. 

The last point taken is that the decree 
granted by the lower Appellate Court was 
wider ihan the relief claimed in the 
plaint. The lower Appellate Court's dec- 
ree in effect is not really wider and I see 
no reason to interfere with it. 

The appeal, therefore, succeeds to the 
extent of Rs. 24 only, and the decree of 
the lower Appellate Court will be modified 
so as to grant the plaintiff a decree for 
Rs. 84 instead of Rs. 108 asthe amount- 
of maintenance claimed. Asthe appeal 
has succeeded only ‘on a minor point, 
which was abandoned in the lower Appel- 
late Court, I direct that the appellant, pay 
costs af. both parties in this Court and 
that the costs in the lower Courts will be- 
borne as directed by the lower Appellate 
Court. 

Ne Appeal partly allowed. 

A.I R 1928 Nag. 296; 112 Ind. Cas, 875, 


2) A IR 1928 Pat. 637; 118 Ind. Cas, 329; Ind. Rul. 
(1929) Pat, 521; 11 P L T 55. 





PATNA HIGH COURT 
Civil Appeal No. 56 of 1933 
September 10, 1936 
COUSTNEY-TERRELL, C. J. AND 
NGING JAMES, J. 
JOHN GURNEY WAKEFIELD — 
DEFENDANT——ÅPPELLANT 
g Versus 
KUMAR RANI SAYEEDA KHATOON 
—PLAINTIFF—RESPONDENT . > ~ 
Transfer of Property Act (IV of 1882), , 5. 53-A 
«Scope of—Whether retrospective with respect to 
suits filed before enactment—Contract for farming 
lease on unregistered-deed in 1923—Acceptance of 
rent—Tenant cannot be treated as trespasser— 
Transfer of Property Amendment Act (XX of 
1929), s. 683—Effect of—Registration Act (XVI - of 
1908), 5. 49—Non-registration—Effect stated, 
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With respect to a contract made before April 
1, 1930,no question of retrospective nature of s. 53-A, 
Transfer of Property Act, arises, The only question 
of retrospection which can be considered to arise is 
‘with regard to thé suit in which the rights are in 
controversy. If the buit has been instituted after 
the passing cf the’ Act, the “Act applies to 
that suit, If, on the other hand, the suit was 
instituted before the passing of the Act, then 
under the provisions of the Act, the suit is to pro- 
ceed as though the Act had not been passed. In 
other words, the Act is not retrospective with regard 
to suits begun prior tothe Act. Nor is ib a ques- 
tion of there being any retrospective effect with 
regard to contracts made before tho passing-of the 
Act because the operative part of the section refers 
to the words “debarred from enforcing” and not 
to the date of the contract. [p. 799, col. 2.] 

The effect of s. 63 of Act XX of 1929, is only to 
remove from the. operation of the new s. 58-A thoss 
irregular part-perfoimed contracts which on April 
1, 1930, already formed the subject of pending litiga- 
tion. [p. 798, col. 1.] >> : 

Where a contract for farming leas: on unregis- 
tered document was made in 1923 and the landlord 
accepted the rent afterwards : ‘ h 

Held, that the provisions ofs, 53-A, Transfer- of 
Property Act, governed the contract and the tenant 
could not be treated as trespasser, : 

The rights under a contract ariso immediately 
after the execution and do not arise in consequence 
of registration. The effect of non-registration is to 
prevent the enforcement of those rights in a Court 
of law inasmuch as the contract cannot be received 
in evidence unless registered. The rights do not 
arise upon registration. Benarsi Das y. Alt Muham- 
mad. (4),zelied on, Kanji and Moolji Bros. v. 
Shunmugam Pillai (2) and Gauri Shankar v. ‘Gopal 
Das (3), dissented from. [p. 799, col. 2) 


‘GC. A. from the original decree of the 
Bue nee: Gaya, dated December 23, 
1932. - 


Mr..K. N. Moitra, for the Appellant. 
Messrs. Manohar Lal, S. A. Khan and 
G. P. Shahi, for the Respondent. 


James, J.—The defendant; in 1923 ob~ 
tained a farming lease from the Maharaj 
Kumar of Tikari of seven villages for a 
terms of 20 years. On March 7, 1925, 
the Maharaj Kumar executed a mukarrari 
deed, which made the, lease permanent 
in respect of four villages, and granted: 
certain other villages to the defendant, 
At the same .time he executed a deedot 
gift whereby the proprietary right in the 
other “three Villages of the lease of 1923 
was transferred to the plaintiff. The 
plaintiff in’ 1930 demanded.rent from 
thé defendant on account of the farming- 


u 


wo’ 


lease of the thrée villages on the-rate of. - 


Rs. 773-3-5 a year, wnich was duly paid. 


though the ‘plaintiff's claim for interest 
was not satisfied. In 1931 the plaintiff 


instituted. the suit out of which this ap“ — 


peal arises, describing the defendant as. 


a trespasser, and claiming ` compensation 
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by way of mesne profits or in the alter- 
native rent atthe rate of Rs. 912 a year. 
‘The defendant contested the suit denying 
that he was a trespasser and claiming 
that he held as a tenant under the lease 
of 1923 which had been recognized by the 
plaintiff. 

At ths trial of the suit the question 
arose of whether the performance by the 
defendant of his part of the contract 
of 1928 had the effect of putting him into 
‘the position which he would have enjoyed 
if he had obtained a regular lease. The 
Subordinate Judge, considering himself 
bound by the decision of the Judicial 
Committee of the Privy Councilin Ariff 
v. Jadunath Majumdar (1), found that the 
defendant could base no claim to be a 
lease .on the strength of the unregistered 
document of 1923. He did not consider 
the question of whether the provisions of 
s. 23-A, Transfer of Property Act, enacted 
by the Act XX of 1929 would govern this 
contract; nor did he consider the effect 
of the acceptance of rent by the plaintiff 
in recognition of the contract. He found 
that the defendant wasa trespasser and 
he assessed compensation by way cf mesne 
profits at Rs.1,500 a year. The defendant 
has appealed from that decision. 

Inthe trial Court the defendant had 
taken the objection that he was entitled 
to complete suspension of rent owing to 
the fact that he had been forcibly ejected 
from his tenure by the plaintiff but the 
point was.not pressed before the Subor- 
dinate Judge, and although it is mentioned 
‘in thememorandum of appeal, it must be 
treated: for practical purposes as abandon- 
ed by the appellant, who, by his memo- 
randum of appeal, admits liability for 
three years of arrears of rent at the 
rate of Rs. 773 odd. Arguments have 
been addressed from both parties to this 
Court at ‘some length, on the question of 
whether the provisions of s. 53-A, Transfer 
of Property Act, would apply to the 
agreement of August 4, 1923. On the 
whole, I think that the provisions of this 
: section would apply to this contract, and 
that the effect of s. 63 of Act XX of 1929 
is only to remove from the operation of 
the new s.53-A those irregular part-per- 
formed contracts which on April 1, 1930, 
already formed the subject of -pending 


_ (1) 58 TA 91; 131 Ind. Cas. 762; AIR 1931 P C 

99; 58:0 1235; 60M L J 538; 33L W 586; 53 CL 

J 359; 35 O W N 550; 15 R D 354,80 W N 739; 

ae MW WN 480; ‘Ind. Rul, (1931) PO 154; 33 Bom, 
R 913(P C), É 
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litigation; but’ in the form which this 
appeal has ultimately taken, this question, 
strictly speaking, does not arise. It is 
the first place, that the 
occupation of ithe defendant-appellent 
during the yearsin suit cannot be treated 
as that ofa trespasser, liable to pay dam- 
ages or mesne profits. Rent had .been 
demanded from him up to the end of 
1335 Fasli which was duly paid. A demand 
was made for rent for the years 1336 
and 1337 which was not satisfied. It is- 
clear that he was a tenant, but it is 
not necessary for the purposes of this appeal 
to decide what may have been the terms of 
his tenancy. 

Mr. Manohar Lal suggested that the 
rent payable by the defendant ought to 
be ascertained by deducling the rent 
assigned for the other villages of the form- 
ing lease when the permanent tenure wes 
created in 1925 which would .leave a 
balance of Rs. 912 payable annually, but 
this argument would involve the admis- 
sibility in evidence of the unregistered 
contract of 1923 ; and this document would 
only be admissible in evidence under 
Act XX of 1929 if the provisions of 
s. 53-A, Transfer of Property Act, applied 
to it. Mr. Manohar Lal has completely 
taken the wind out of the sails of the 
defendant by abandoning claim to rent 
at Rs. 912, and by asking for rent only at 
the rate which the defendant admits to 
be due. The decree of the learned Sub- 
ordinate Judge cannot be defended. The 
defendant is not a trespasser ; and there. 
is anend of that question. And if the 
argument of the Advocate for the appellant 
should prevail, he would by consequence be 
liable for arrears of rent at a higher rate 
than he has admitted, because if the 
unregistered lease of 1923 is to be treated 
as a valid contract, the annual rent 
payable for the farming lease of these 
three villages is clearly Rs. 912. On that 
question also there isno doubt. We are 
thusin the anomalous position that if the 
appellant should be successful he would 
have to pay more; and if he should fail 
he would have to pay less. . The decree of 
the Subordinate Judge must be set aside. 
The plaintiff is entitled to a decree for- 
rent attherate of Rs. 773 3-6 a year for 
the years 1336 to 1338 Faslis with interest 
at 124 percent. from .the end of the 
agricultural year in which the rent fell 
due up tothe date of the decree. She is 
entitled in addition to interest at 123 
percent, for one year on the sum of. 


ibs} 
Rs. 2,029-11-6. This is the interest which 
accrued . during” 1335 Fasli, to which 
must be added simple interest at the same 


rate up to Bhado 7, 1336, when :-payment. 


of the principal was made, This interest 
is a fixed sum which does not accumulate. 
It is the interest due on August 28, 1929, 
which itself bears no interest up to the 
date of the decree. The decretal amount 
will bear interest at six per cent. from 
the date of the decree. The appellant is 
‘entitled to his costs in this Court propor- 
tionate to his success. The plaint was 
framed in sucha manner as to make it 
difficult for the defendant to satisfy the 
claim; he was compelled to defend the 
suit ; and the plaintiff will be held entitled 
to no ecsts of the suit. 

' Gourtney-Terrell, C. J.—I entirely 
.agree with the judgment of my brother 
James just delivered. Although by reason 
of the course which the case has taken 
the question of the retrospective nature of 
s. 53-A, Transfer of Property Act, is no 
longer of importance in this particular 
case, I think it necessary by reason of 
its general importance to explain the 
-reason for my Concurrence with the. view 
‘expressed by my brother James that in 
circumstances such as those which are 
found in this case, the . section is appli- 
cable. Properly speaking, the question of 
the retrospective nature of s. 53-A arises 
not with respect to the contract which is 
in question but in respect to the enforce- 
ment ofthe right against the transferee. 
In this case the contract in question 
was undoubtedly long before the suit and 


long before the passing of the Amending. 


Act; but the suit was begun after the 
„Amending Act had come into force-and 
had added s.'53-A, Transfer of Property 
Act. Its efect may be stated broadly as the 
establishment in favour of the transferee 
of the doctrine of part performance, and 
in effect the section states that from and 
after the passing of this Act, if the con- 
tract in question was in writing and 
_signed, and if its terms can be ascertained 
with reasonable certainty, and if the 
contract, though required to be’ registered 
“has not been registered, then the trans- 
feror is tobe debarred from enforcing 
against the transferee, by any means, any 
tight in respect of. the property which 
.the transferee has taken’ or ‘conti- 
nued in possession other than a right 
“expressly provided by the terms of 
the contract. In other: words, according 
to my construction of the section, no 
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question of retrospection arises with regard 
to” the contract in question. The only 
queStion of retrospection which can be 
considered toarise is with regard to the 
suit in which the rights are in contro- 
versy. If the suit has been instituted 
after the passing of the Act, then it is 
clear, in my opinion, that the Act applies 
to that suit. If, on the other hand, the 
suit was instituted before the passing of 
the Act, then under the provisions of the 
Act, which have been mentioned, the suit 
is to proceed as though the Act had not 
been passed. ` 

In other words, the Act is not retros- 
pective with regard to suits began prior 
to the Act. Norisit a question of there 
being any retrospective effect with regard 
to contrac's made before he. passing of 
the Act because the operative ‘pari of the 
section refers to the words “debarred from 
enforcing” and not to the date of the.-con= 
tract. It was argued that the opening 
words of the section “Where any person 
contracts to transfer” indicate that the 
section can apply only to contracts made 
after the passing of the Act. If the wodtds 
were to be construed in that.gramimatical 
sense, then it would be necessary toalter 
the wording ofthe remainder of the Act; 
for example in para. 2 the words should 
in that case read “and the- transferee 
shall have in ‘part performance of the 
contract, taken possession.” Similarly 
para. 3-should be “and the transferee 


shall have performed” instead of the words . = 


as they at present appear in the Act. 
The rights under a contract arise immedi- - 
ately after the execution -andi:do not 
arise in consequence of registration. - The 
effect of non-registration is to prevent 
the enforcement of those rights in a Court 
of law inasmuch as the contract cannot be 
received in evidence unless registered. 
The rights do not arise upon registration. 
Therefore, in my opinion, the opening words 
ofthe section apply to’ contracts made 
whether before or after the passing of the 
Act and no question of retrospection arises 
with respect to the date of the contract. 
For this reason I respectfully disagree with 
the decision in Kanji and Moolji Bros. v. 
Shummugam Pillai (2), and in those cases 
which have followed it, for example, Gauri 
‘Shankar v. Gopal Das (3), and I agree with 


- (2) A LR 1932-Mad.: 731; 139 Ind. Cas, 87063- M 
L J. 587; (1932) M W N 897; Ind. Rul. (1932) Mad: 
805; 36 L W 626. < 
nË A I R1934 All, 701; 151 Ind, Cas. 388;7 R A 


-£ 


>h 
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the ‘view of the learned Judge who de- 
cided the . ‘case in Benarsi Das v..Ali 
Muhammad (4). ; 

D. Order accordingly. 


(4) ALR 1936 Lab. 5; 157 Ind. Cas, 839; 37 PLR 
658; 8 R L 145. l : 
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ga Versus . 
`- BISO SINGH—INsoLVENT— 
RESPONDENT ; 
Insolvency—Court's duty—Court should satisfy 
itself -that application is honest and bona fide. | 
“Tt isthe duty ofthe Court, while administering 
the insolvency law tobe satisfied prima facie and 
after followingthe necessary procedure and making 
the necessary investigation to ccme to a conclusion 
that the statements by the debtor are true and that 
the application for insolvency is bona fide and honest. 
Ganesh Lal Sarawgi v. Sanehi Ram (1), relied on. 
Messrs. “Aditya Narain Lal and Ram 


.Chandra Prasad, for the Appellant. 


Mr. Sarjoo Prasad, for the Respondent. 
: Madan,.J.—The appellant Bindeskari 


“Prasad is Liquidator of the Garobigha Go- 
: . operative Society in the, Gaya - district 


having taken charge-on May 2, 1932. He 
afterwards took out a certifi¢ate ‘at Nawa- 


dah „against Biso Singh, a member of the 


' “society... Meanwhile Biso Singh, on January 
| 26, 1933; had fled an application for being 


“ his söle creditor. 


declared insolvent giving the society as 
He did not mention that 
the society was under liquidation and was 
declared insolvent without the knowledge 
of the Liquidator. On November 8, 1933, the 
insolvent filed an application before the 
Certificate Officer to the effect that the 
certificate could not proceed against him, 
and the Liquidator then approached the 
District Judge of Gaya for annulment of 


‘the insolvency under s. 35, Insolvency Act, 


on the ground that by fraud of the insol- 
vent no nolice had been served upon him 
and that the insolvent had concealed assets. 
He also, applied’ for the prosecution of the 
insolvent. The District Judge rejected 
the application, and the Liquidator has 


'now appealed under s. 75 of the Act, 


valuing his application at the sum of 
Ra. 2,149. ` . : oe 
The learned District Judge rejected the 


. Liquidator’s application on the ground that 


es BINDESHARI PRASAD v, BISO SINGIT (PAT) 
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even if the insolvent had concealed part oË- 
his assets, still witnesses of the Liquidator 


“had admitted that at preseat it is difficult 


to sell immovable properties, and it could 
not, therefore, be said that the insolvent was 
able to pay his debts even if he had con- 
cealed property. This cannot be accepted 
as an adequate disposal of the matter. 
Jn the lower Court the Liquidator filed four 
mortgage bonds of the year 1927 and 1928 
whereby the insolvent as karta of a 
joint family mortgaged substantial ` proper- 
ties to the Co-operative Society as security 
for his debts. It appears that only a 
share in these properties have now been 
shown by the insolvent as available to the 
creditor, and this isa matter for which the 


-insolvent should be called on to account. 


Also we are aware that Co-operative 
Societies maintain a haisiyat register, or 
register of properties and debts of the 
members ofthe society, and that register, 
if produced, should show by what represen- 
tations the insolvent obtained his loans 
from the society, and how far those re- 
presentations were consistent with the 
position taken by him before the Insclven- 
cy Court. In Ganesh Lal Sarawgi v. Sanehi 
Ram (1), it is observed: — - 

“There has been a tendency for Courts administer- 
ing the Insolvency Act to believe that the hearing’ 


.of a petition is a more orlessformal matter and that 


if the petition is as it were, merely verified by the 
evidence of the debtor, the Court is bound to accede 
to the petition. That isnot the case. - Itisthe duty 
of the Court to be satisfied prima facie and after 
following the necessary procedure and making the 
necessary investigation to come to a conclusion that 
the statements by the debtor are true. After all the 
procedure of insolvency is for the protection of 


- creditors quite as much as for’ ihe protection of 


debtors. It is unfcriunately more often used by 
debtors than by creditors with the consequence that 
the interest of the creditor has a tenancy to be for- 
gotton.” : 


Under s. 35, Insolvency Act, the- Court 
is bound to annul a declaration of insolvency 
if a person interested is able to show that 
the debtor ought not to have been adjudg- 
ed insolvent. I would remand this case for 
a decision as to how far the insolvency 
application in this case was honest and 
bona fide, and whether the insolvent isa 
person entitled to the protection of the 
Insolvency Act. Parties -will bear. their 
own costs in this Court. Oe 

Agarwala, J.—I agree. N 
Case remanded. 


D. 
(1) 12 Pat. 107; A I R1933 Pat. 43; 41 Ind. Cas, 
223; 13 P LT 714; Ind, Rul, (1933) Pat. 58, j 
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ef “ALLAHABAD HIGH. COURT. - District, Judge, Meerut, dated April 21, 1934 
Second Civil Appeal No. 10. of" 1934 <- Mx, B. “Mukerji, for the ‘Appellants. 
September 17, 1936. 7. Messrs. K. N. Katju and M. L. Chaturvedi, 
UOLLISTER AND BAJPAT, JJ, - for the Respondents. 
Lala RATHU MAL AND oranes— ` Judgmeñt.—This is a second ‘appeal 
APPSLLANTS : . - from ‘an’érder of the Additional District 
versus Judge of. Meerut ‘which was ‘passed on. 
Babu KUNJ BEHARI LAL AND GTJERÉ April 21, 1934, i in an insolvency matter. It 
—— RESPONDENTS | _ appears that on March 12, 1929, one Kacheru 


Provincial Insolvency Act (V of 1920), s. 5i— Mal instituted a suit against Kannu Mal 
Revision— Powers “of. revision are very wide under and Jag gannath and obtained: an injunction 
Insolvency Act—Transfer on date within three months to restrain the ‘defendants ‘from alienating 
of insolvency—Whether ‘on ‘eve’ of insolvency—Ap- l t d'that > 
plication: under s. 54 to set aside transfers by in- their immovab e property; an at injune 
soluent—Burden of proof—Qnus of proof, when tion was served upon the said Kannu Mal 
rier aoe a view of FA ater Tor Bn and Jagannath on March 14. On March 15, 

erence’ in s. 54, meaning of—Transfer for being th = d To fc 

e two debtors exe cúled a mortgag e for 
nce asi ba proved WA SORBET ONE es Vee Rs. 15,000 in favour of oné Bhola Nath and. 

The High Court has very wide powers of revision ` executed a sale-deed in respect of. ` seven., 


cr the ga a A Act, atid’ it ie immaterial ` houses for Rs. 10, 000 in favour of” one i 
whether it treats the case as an appeal or as a revi- 
sion; it has to satisfy itself whether the order of Raghubar Day al. “We are not concerned : 


the District Judge was or was not according to at “present with those transfers, but certain 
law. [p. B02, col. 1.) | other transfers were effected by the debtors... 


‘ E would be irean n say a any oct shan on April 2’ and April 5, 1929, ‘and: thesé a are’ 
ate ‘within period o. ree months was other than 
“on the eve of bankruptcy.” [ibid] : the transfers “with which, ‘the. preset. ‘appeal ' 


When "all the circumstances have been ascertain- iS concerned; Qg” “April” "2, the’ debtors. . 
ed, so` far as the -parties have ‘thought fit to assigned two mortgage bonds in favour of. 
ascertain them, discussion ‘on the point o — Rathu, Mal; a decree i in favotir of Sheo Singh 
of proof becomés immaterial - and. the deci- - K 
sion must be come to on the whole of. the circum- Rai, 2. mortgage, bond i S ayoni oE Herbed | 
stances sx ascertained ; and the question of onus Lal and, Shankar’ Daland a mortgage: hon. 
only becomes important if the circumstanced areso in favour of Bishambhar- “Sahai; and: On . 
ambiguous that a satisfactory conclusion is impossi- April 5, they: assigned. a mortgage-bond - in 


_ble without resort to it. Sime, Darby & Co., ‘Ltd. 


A favour "of Hardeg Sahai: Medriwhile* on™ * 
gate! akan ik 2. H tale of. Lee. Rang Seng April 4, certain, ` ereditars, ` ‘whose * ‘debts. 
The onus lies primarily on the Official Receiver amounted to Rs. 18,000, presented : a pelitigu 


who applies for setting aside under s.'54, Provincial forthe adjudication of Kenna Mal” dnd’. 
Insolvency Act, transfers by the ingolvent, ' to show - 
that the transfer was made with a view of giving Jagannath as insolvents. On’ October. 25, 


preference to the creditor in whosa favour it was 1929, the aforesaid debtors were adjudgéd’ : 
made; but- when once that’ has been ‘proved, ‘such insolvents and on J anuary 18, 1930," the. 
transfer will be deemed fraudulent and void as Official Receiver ‘applied to the Court. for 


against the Recsiver if the debtor is adjudged-in-- i 
solvent upon a petition presented, within thres setting aside tho transfers above’ teferred to, - 


months of the date of such transfer, Sir William under’; s. bh Insolvency Act. The. Insolver cy” 
Henry Peat v. Gresham Trust, “Ltd. (3), relied oh, Court dismissed the, application a! “the: 
Ones verte ‘Kewalmal Ajumal’ d), dissented. Oficial Receiver, holding © that ` the debtors. 
om ibid 6 
The words “with a view of giving that creditor had madè the transfers i in TI of ae 
a. preference” in s. 51, should he interpreted as . tO meet the pressing dema i 
meaning that, what the debtor did was an act of creditors. The ‘learned J udge ` observed: 
free will and ‘that his dominant intention in pər- that: ' 
forming that act wasto prefér such creditor. The “The debtors were ready to make similar sattlo- 
ony rhe aa et shat the transaction, was elect- | mani with Kacheru Mal'dnd other creditors, but they” 
by the debtors when they were in imminent ex- m wanted casa ayment.” ° 
pectation of ‘bankruptcy’ by itself is not sufficient. did not agree to it and pay 


to prove the intention to giva fraudulent piefer- Judg 
ence. The word ‘ ‘prefsrence™ imports a free: choics In appeal the learned Dis strict udg > has 


and it is necessary for the Receiyer to prove that found that the transfers weie made ii in 1 order ; 
the debtor's act was voluntary'and not due’ to: ež- to give preference to the transferee gred: tors 
Araneous influence such as pressure or threat“from and that the said transfers. ‘must be deemed. 
Hee fraudulent as against the Official” Receiver 
- [Cas2-law referred to] . ae thi second; a peal has 
Held, on facts that there was fraudulent inten- AS zainst that or er this 5 LP pe 
tion, and tha transfers were With æ view ‘of, giving ““beén “presented. A preliminary objection 
preference to certain creditors, | be. 802, cal. 25 È 804, has been taken by.legrned Counsel for the 
col. 2.) ; respondénts to the effect ‘that no, second. | 


8.0, A. from the decree ‘of the Additional: appeal lies from. ‘the said. order. This Cou 
186-101 & 102 á 
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has ‘very wide powers of revision under the 
Insolvency Act, and it is immaterial whether 
we ltreat-this case as an appeal or asa 
revisicn; we have to satisfy ourselves in any 
event whether tke order'of the Additional 
District Judge was or was not according to 
law. -On behalf of the appellants it is 
pleaded ‘before us that the lower Appellate 
Court has wrongly cast the onus upon them 
and that no fraudulent preferenca can be 
inferred from the facts. As regards the 
burden of proof, the learned Judge relies 
upon the case in Official, Receiver v. 
Kewalmal Ajumal (1) ‘for the proposition 
that where a transfer has been executed on 
the eve of bankrupicy the onus shifts to the 
transferor to prove that there'was no inten- 
tion of making a fraudulent preference. 
The learned Judge’ who ‘decided that case 
-observed as follows: 

“No doubt it is well settled that where the Official 
Receiver or the trustee in bankruptcy challenges the 
validity ofa payment made by the insolvent to his 


creditors under s. 54, Provincial Insolvency Act, or 
under’ the ‘corresponding section of the English 


Bankruptcy Act......the- onus is in the first instance - 


cast on- the Official Receiver or. the trustee in 
bankruptcy. of proving that the dominant or the 
substantial or effective, though not necessarily the 
sole motive the insolvent had in view in making 
such. payments was to prefer that particular 


creditor . ...But the onus.is shifted onto the bankrupt: 


to prove the contrary when he makes. such payments 
on theeve of his bankruptcy.. ... n 


‘Under s:°54, Insolvency Act, a transfer 


is only voidable if the person making it is ` 


adjudged insolvent on a petition presented 
within three months after the date of such 
transfer and, therefore, in the very nature 
_ of things' any transfer to which this section 
applies must be made on the eve of 
~ brankruptcy. It would be difficult to say 
‘that any particular date within this brief 
period of three months was other than “on 
the eve .of bankruptcy.” The petition for 
adjudication in this case was presented by 
creditors and not by the debtors themselves, 
and it cannot be said with any certainty 
that the. debtors knew or had reason to 


know that any such petition was about to | 


be presented. If the view taken in the 
Sind case be correct, it would follow accord- 
ingto our view as to what constitutes the 
“eve of bankruptcy” that in proceedings 
under s. 54 of the Act, the onus is at the 
outset on the debtor. With the greatest 
respect'to the learned Judge who tried the 
case cited above, we are of opinion that 
there is no sufficient justification for qualify- 
ing in this manner the meaning to be 
attached to the pronouncement of their Lord- 
ships of the Privy Council in Sime, Darby & 
(1) AIR 1926 Sind 123; 93 Ind. Cas, 572, ~ 
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Co., Ltd., v. Official Assignee of ihe Estate of’ 
Lee Pang Seng (2), where they laid down 
that: i : 

“In determining the question whether a transfer is 
to be deemed fraudulent and void as against the Official 
Assignee in bankruptcy, the onus ison the assignee 
to show that the case is within the statute.” 

The same rule was laid down by the 
House of Lords in Sir William Henry Peat 
v. Gresham Trust, Ltd. (3;. In that case an 
order was made for the compulsory winding” 
up of a debtor company and.it was teld 
that: Sai h h KA 

“The onus was on the liquidator to satisfy the 
Court that the dominant intention of the company in 
withdrawing its opposition to the application for an 
extension of time was to prefer the respondents and, 
there being no direct evidence of such an intention, an, , 
intent to prefer could not be inferred "’ : 

There can he no doubt whatever that. the. 
onus lies primarily on the Official Receiver: 
to show that the transfer was made with a 
view of giving preference to ihe creditor in _ 
whose favour it was made; but when once 
that has -been proved, such transfer will be: 
deemed fraudulent and void as against the 
Receiver if the debtor is adjudged insol-. 
vent upon a petition presented within three 
months of the date of such transfer. The- 
words “with a view of giving that creditor a 
preference” have been interpreted as mean- 
ing that, what the debtor did was an act of 
free wil] and that his dominant intention in 
performing that act was to prefer such’ 
creditor: vide T. S. Ramaswami Iyengar 
v. Chhinnathambi Kone (4) and Bashiran v., 
Moti Ram (5). Thusthere can beno doubt’ 
that the onus lay primarily upon the Official’ 
Receiver in this case to show that Kannu- 
Lal and Jagannath effected these transfers 
with the dominant object of prefering those 
creditors in whose favour the transfers are 
made. Itistrue thatin Sime, Darby & Co.,. 
Ltd., v. Official Assignee of the Estate of. 
Lee Pang Seng (2), referred to above, their. 
Lardships observed that: 

‘When all the circumstances have been ascertain- 
ed, so far as the parties have thought fit to ascertain - 
them, discussion on the point (i.e, on the burden of 
proof; becomes immaterial and the decisicn must be- 
come to on the whole of the circumstances so 
ascertained; and the question of onus only becomes 
important ifthe circumstances are so ambiguous that 


a satisfactory conclusion is impossible without resort 
to it.” 


Ta the present case, however, we are of 
opinion that all the circumstances have not | 


(2) A IR 1928 P © 77; 107 Ind, Cas, 233; 30 Bem.’ 
L R 290; 54M L 3 337;47 OL J 339; I L T 40 Cal, 


- 104; 27 L W 744 (P. C). 


2 (1934) A O 252, one 
4) AI R 1932 Mad. 459; 140 Ind. Cas, 463; Ind. Rul. 
(1933) Mad. 15. 

(5) (1933) A L J 504; 143 Ind. Cas, 609; A IR 4983 
All. 431; Ind, Rul. (1933) All, 303, 
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‘been sufficiently ascertained and there are 
certain issues which the Courts below ougat 
io have determined; and without a finding 
apon them, it is impossible for us saltis- 
factorily to dispose of this revision. We 
accordingly remit the folluwing issues for 
lecision to the lower Appellate Court: (1) 


What was the amount of debt which Kannu 


Mal and Jagannath owed to each of tke 
sreditors to whom transfers were made cn 
April 2, 1929, and on April 5, 1929? (2) 
What was the value, atthe date of their 
Transfer, of the mortgage-deeds and the 
jecree which were thus transferred? (3) 
JE what property were the debtors possessed 
after making such transfers apart from the 
property which was mortgaged to Bhola 
Nath and the houses which were sold to 
Raghubar Dayal? (4) What was the total 
indebtedness of Kannu Maland Jagannath 
mmedialely before the transfers cf April 2, 
and April 5, 1929? (5) What amount of debt 
vas due from Kannu Mal and Jagannath to 
Bhola Nath and Raghubar Dayal and what 
debts were liquidated by such transfers ? 
6) Whether Hardeo Shai, to whom the 
ransfer was made on April 5, 1929, was 
aware of the fact thata petition for the ad- 
udication of the debtors had been presented 
o the Court on April4? The parties will be 
at liberty to adduce such evidence as May 
)e relevant to the above issues. The Court 
velow should submit its findings within 
hree months from this date. ‘Thereafter 
he usual 10 days will be allowed for filing 
jections. 


(On receipt of the findings of the lower 
‘ourt, their Lordships delivered the following 
adgment.) 


Final judgment.—The facis out of 
thich this second appeal from order arises 
re set ows in full in our order, dated 
fovember 20, 1935. Under that order we 
amitted the following issues to the lower 
ppellate Court: 

d. Whatwas the amount of debt which 
‘annu Mal and Jagannath owed to each of 
ae creditors to whom transfers were made 
a April 2, 1329, and on April 5,1929? 2. 
What was the value, atthe date of their 

‘ansfer of the mortgage-deeds and the 
ecree which were thus transferred? 3. 
È what property were the debtors possess- 
1 after making such transfers apart from 
ie property wnich was mortgaged to Bhola 
ath and the houses which were sold to 
aghubar Dayal? 4. What was the total 
idebtedness of Kannu Mal and Jagannath 
amediately before the transfers of April 2, 
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803. 
What amount of debt was due 


1929? 5. 
Bhola 


from Kannu Mal and Jagannath to 


Natn and Raghubar Dayal and waat debts - 


were liquidated by puch > transfers? 6. 
Whether Hardeo Sahai, to whom the transfer 
was nade on April 5, 1919, was aware of the 
fact that a petition for the adjudication of 
the dentors had been presented to the 
Court on April 4? < 

The learned Judge of the lower. Appellate 
Court has now returned his findings. He 
finds that the amount of debt which Kannu 
Mal and Jagannath owed to the creditors 
to whom transfers were made on April 2, 


“1999, and April 5, 1929, was-Rs. 10,039-8 0; 


that. the total value : of-the mortgage 
deeds and decrees Which were trans- 
ferred on the aforesaid dates was 


Rs. 8,100; ) 3 
assets, alter making the aforesaid trans* 


that the value of the debtor's . 


fers and excluding the property waich has . 


been mortgaged to Bhola Nath and the 
property which ) 
Dayal, was Rs. 3,332-13-6 that the total in- 
debtedness of Kannu Mal and Jagannath 


had been sold to Raghubar . 


immediately before the tra isfers ot April - 


2, 1929, and April 5, 192y, was Rs. 56,390; 
that the face vulue of the debts due from 
Kannu Mal and Jagannath to Bhola Nath 
and Ragaubar Dayal was Rs. 15,000 and Rs. 
10,000, respectively, and that these debts were 


ostensibly satisfied | 
March 15, 1929, and that Hardeo Sahai cre- 


by transfers made on. 


ditor was aware on April 5, 1929, of the fact , 
that a petition for the adjudication of-the . 
debtors had been presented to the Court on . 


a > 
Judge and they 
this “Court. Lt will have been observed that 
on March 12, s 
instituted a suit against Kannu Mal and 
Jagannath and obtained an injunction to 
restain them from aljenating their property. 
Tnis injunction was served onthem on 
March l4, 1929, and on the very next day 
Kannu Mal and Jagannath executed 2 
morlgage in respect of certain property for 
Rs. 15,009 in favour of one Bnola- Nath, 
and on the same day they executed-s sale 
deed in respect to seven houses for Rs. 
10,009 in favour of one Raghubar Dayal. 
Both the above transfers have since been set 
aside and it appears from the judgment 
ofthe Court be:ow that the debt purport- 
ing to be due to Bhola Nath was held to 
be fictitious, We have no information as 
regards the debt of Raghubar Dayal. On 
April 2, 1923, and again on April 5, 1929, 
certain transfers were made and these also 


There are certain errors of. 
the findings of the learned ; 
have had to be restitied in, z — 


1929, Kacheru Mal, creditor, - 


ox | 


0k ° 
were, in due course, challenged by the 
Official Receiver under s. 54, Provincial 
Insolvency: Act. -Itis with those transfers 
that the -prcceedings out of which ihe pre- 
sent -appeal arises were concerned. The 
total indebtedness of Kannu Mal and 
Jagannath on April 2, 1929, after excluding 
Bhola Nath’s -fictitious debt and including 
the debt of Raghubar Dayal, amounted to 
Rs. 61,139-8-0. On April 2, and again on 
April 5,.1929, the debtors in order to pay 
debts of the value of Rs. 10,039-8-0 trans- 
ferred mori gage-deeds and decrees of which 
thé value was Rs. 8,012 not Re. 8,100 as held 
by the lower Appellate Court. 

After ` making the transfers: on April 


"2 and 5, 1929, asséts..were left in the hands 


of the debtcrs which were sold at auction 
forasum of Rs. 3,332-13-6. Having regard 
tothe -fact that things which are sold at 
auction seldom fetch their full value, we 
would estimate the value of these assets at 
approximately Rs. 5,000. The debtors had 


thus left themselves on April 5, 1929, with- 


Rs. 5,000 odd to meet liabilities of appro- 
ximately Rs. 51,000. It is contended before 
us by: learned Counsel for the transferee- 
creditors that the value of the property 
which was transferred to,:.Bhola Nath and 
to Raghubar-Dayal on March 15, 1929, 
should be added to this sum of Rs. 5,(00 in 
view ofthe fact that thetransfers of March 
15, 1929, have since been set aside. We are 
unable to accept: -this plea. We have to 
endeavour to see what was in the mind of 
the debtors; and it is obvious that on their 
own showing, i. e., according to the posi- 
tion which. they themselves assumed, they 
were: hot in possession of this property 
at alland, therefore, the amount of Rs. 25,000 
which ‘was the consideration for the transfer 
of property to Bhola Nath and Raghubar 
Dayal, cannot be added to the sum of 
Rs. 5,000 in order to ascertain what assets 
were left with the debtors after the trans- 
fers which were made on April 2 and 
5, 1929. Learned Counsel for the transferee- 
creditors has referred us to the case in K.P. 
A. Chettiar Firm v. U Maung (6), in which 
a Bench of the Rangoon High Court in 
dealing with a matter under s. 54, Insol- 
wency “Act relied upon certain English 
cases. The first of those cases was John- 
son V.'Fesenmeyer (7), in which the Master 
of the Rolls stated the following principle : 

“Tf a.man is insolvent and disposes of a portion 
of his property in favour ofa bona -fide creditor 
although upon the eve of bankruptcy and although 


(6) AIR 193¢Rang. £08; 153 Ind. Oas. 19: 
Rang. 193. p POE BRAR 


(7) (1858) 25 Beav. 88: 121 R Rang 7, 
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- that isa fraudulent preference. 


- fraudulent preference. 
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this fact be known or believed by both panties, it 
may be a perfectly valid and legal transaction. To 
render it invalid there must be a disposition on 
the part of the insolvent to favour that particular 
creditor. and this is generally shown by the fact that 
the first step or proposal towards the disposal of 
the property in favour of that creditor Proseds 
R. - 
thoughhe knows thatthe debtor is insolvent presses 
and insists upon having a security for his debt and 
the debtor yields to that pressure and gives the 
security, although it may be well-known to both, at 
the same time that the effect will be to give to that 
particular creditor an advantage over the other 
creditors of the insolvent, the transaction, in my 
opinion, is perfectly good and valid.” Pa 

The next English case which was .re- 
ferred to is that in Smith v. Pilgrim (8), in. 
which it was observed that : 

“A debtor must not. of his own mere motion, with- 
out pressure or application give a security to a 
creditor onthe eveof bankruptcy, and if he does 
But if there be 
any pressure or negotiation for a seturity on the 
part of the creditor then the fact that the creditor 
knows the debtor to be in embarrassed circums- 
tances is no objectionto the validity of ths sscu- 


i rity.” 


We have also been referred to a case of 
the Lahore High Court ‘Sundar Singh v. 
Bakhshi Shiv Ram (9), where a learned 
Judge of that Court observed as follows :—. 

“Now the only substantial fact found against the 
appellant is that the transaction inher favour was 
effected by the debtors when they werein immi- 
nent expectation of bankruptcy. But this by itself 
isnot sufficient to prove the intention to give 
The word “preference” im- 
ports a free choice, and it is necessary for the re- 
ceiver to provethat the debtor’s act was voluntary 
and not due to extraneous influence, euch as pres- 
sure or threatircm the creditor.” 


In the last-mentioned case the debtors 
had been threatened with a suit in case 
the amount due to the appellant-creditor 
was not paid or security therefor was not 
furnished. In the present case there is, 
little evidence worth ‘the name to show 
that any pressure was brought to bear ‘on 
Kannu Mal and Jagannath. It does not 
appear that any notice of demand was 
ever issued or served upon the debtors, 
and at the original hearing the only evi- 
dence onthe subject was given by one of 
the creditors, by name Shankar Lal. After 
referring tothe sale-deeds detailed in the 
petition under s. 54, he stated that, with 
the exception of those in favour of Hardeo 
Sahai; and Sheo Singh Rai, the others 
“were executed because the transferees de- 
manded payment of their debts and be- 
came impatient.” The learned Judge who 
heard the original appeal found asa fact 
that no pressure had been brought to bear 


(8) (1876) 2 Ch. D 197; 34 L. T 408. 
(9) A IR 1933 Lah, 334; 144 Ind, Cas. 762; 34 PLR ` 


436; 6 R Lah, 25, 
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upon the debtors. He says:  - 

“There is, inmy opinion, no satisfactory evidence 
_ to showthat pressure was brought on 
ferorg end that they executed the transfers to save 
themselves. There is only the statement of Shankar 

al who isan interested party.” - 

It istrue that after remand two other 
creditors, by name Bishambhar Sahai and 
Harbans Lal, have also gone into the wit- 
ness-box and stated that demands were 
made for payment but this evidence given 
‘at such alate stageof the proceedings is 
obviously of little or no value. Even if the 
evidence of Shankar Lal—which has been 
disbelieved by the learned Judge of the 
Court below~were accepted, it would 
hardly suffice to show that the creditors 
had made demands with such importunity 
as to deprive the debtors of all volition in 
the matter. It istrue that the onus lay 
primarily upon tke Receiver, but he was 
not in a position to show the workings of 
the debtors’ mind and it was a matter of 
extreme difficulty for him to prove affir- 
matively that there was in fact no pres- 
sure onthe part of the creditors and that 
what the debtors did was ‘a voluntary act. 
On the other hand if pressure was in fact 
exercised, it ought not to have been diffi- 
cult forthe creditors to adduce satisfactory 
proof. In order to arrive at a finding as to 
whether the debtors made these transfers 
on April 2 and 5, 1929, with a view of 
giving the transferee-creditor a preference 
over other creditors, all the circumstances 
and the probabilities will have to be taken 
into account. 

Since the two transfers in respect of 
property- of considerable value which were 
made on March 15, 1929, i. e., about a fort- 
night previously were set aside,it is ob- 
vious that there must have been an ele- 
ment either of fraud or of under-prefer- 
ence therein. This indicatesa want of 
honesty towards the creditors as a body. 
Then. we find that, after making the trans- 
fers which are now in question on April 
2 and 5, the debtors were left with a paltry 
sum of Rs. 5,000 odd in order to pay debts 
to the amount of approximately Rs. 51,000. 
They had placed these creditors in a 
highly favourable position, and so far as 
we can see, they derived very little benefit 
themselves from these transfers, The 
learned Judge who originally heard the 
appeal statesin his judgment, dated April 
21, 1934, that the insolvents and those 
creditos in whose favour transfers were 
made cn April? and 5, 1929, are residents 
of Faridnagar .whereas the petitioning 
creditors live at Meerut., This fact is not 
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the trans- - 


“the amount of Rs. 269 advanced by them: 
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without significance. Having regard to all 


‘the above circumstances we are of opinion 


that the only reasonable inference which 
ean be drawn is -that Kannu-Mal and 
Jagannath voluntarily made these transfers 
on April 2and 5, 1929, and that they did 
so. with a view of giving the transferee- 
creditors a preference over other credilors. 
The above being our view, this appeal fails 
and is dismissed with costs. h 
D. Appeal dismissed. 
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MADRAS HIGH COURT | 
C. C. O. Appeals Nos. 66 and 67 of 1935, 
April 16, 1936 ; 
; BEASLEY, C. J. AND GENTIR, J. . 
Tun MAHARAJAH or PITHAPURAM, 
i —APPELLANT 
' f versus : 
THOMAS COOK anp SONS, Lap. — |, 
RESPONDENTS MG 

Carrier—Delivery of dogs to shipping agent for car- 
riage—One of dogs slipping its collar and falling into 
the sea during voyage—Liability of shipping agent 
—Breach of contract—Negligence—Shipping agent's 
right to recover from owner of dog advance for 
freight and expenses paid to shipping company. 

The appellant bought some dogs in England and 
instructed the respondent Company to take delivery - 
of the dogs there and to ship them to Bombay. 
The respondents accordingly received the dogs and 


` shipped them on board a steamer belonging to a 


‘Steam Navigation Company to Bombay, paying 
the latter a sum of about Rs. 269 in advance for 
the carriage of the dogs and other sundry charges 
incurred or to be incurred on the dogs’ behalf. 
During the voyage, one of the dogs slipped its collar 
while being exercised on the ship's deck and jumped 
into the sea and was lost. The appellant filed a suit 
against the respondent Company basing his claim 
on breach of contract as well as upon negligence 
and the respondent Company sued for recovery of 


Held, (1) that the respondents were not guilty! of 
any negligent act and inasmuch as the dog was 
also to be carried at the owner’s risk, the appellant 
“suit was liable to be dismissed ; : 

(2) that the Company was entitled to recover the 
advance paid by them tothe Steamship Company, 
even though one of the dogs had not been salely 


delivered. 

C. C.C. A. against the decree of the 
Court of the City Civil Judge, Madras, in 
Original Suits Nos. 519 of 1934 and 1103 
of 1933, respectively. 

Mr. Ch. Raghava Ro, for ihe Appellant. 

Mr. 0. T. G: Nambiar, instructed by 
Messrs. King and Partridge, for the Rès- 
pondents. . : 

Beasley, C. J.—In November, 1932, the 
appellant, the Maharajah of Pithapuram, 
bought four valuable dogs from one the Rev. 
Dr. Bruce in England and on November 30, 
‘nstructed.the respondents, Messrs. Thomàs 
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Cook & Sons, Ltd., to take delivery of the 
dogs there and ship them to Bombay. 
Accordingly the respondents received the 
four dogs purchased by ths appellant 
from the Rev. Dr. ‘Bruce and shipped 
them on board - tke Steamer Naldera 
. belonging to the Peninsular and Oriental 
Steam Navigation Company for passage to 
Bombay. During the course of the voyage 
when the ship’had reached the Red Sea, 
it is evident from the certificate given by 
the Commander of the ship that one of 
the dcgs purchased by the appellant 
slipped jts collar whilst being exercised 
cn the ship’s deck and jumped into the 
sea and was lost. Only three dogs were, 
therefcre, delivered by the ship at Bombay. 
In the course of a very prolix plaint it 
appears that the suit is founded upon breach 
of contract as well as upon negligence. 
The claim appears to be a mixtur2 of 
both. The learned City Civil Judge dis- 
missed the appellant’s suit. Hence this 
appeal. > 

It was contended before us that the 
negligence of the respondents consisted in 
their not having seen, when the suit dog 
was shipped on board the Steamer 
Naldera, that it had not a properly fitting 
- collar and that it was, therefore, through 
this negligence or negleci to duty that the 
deg was put on board the ship in an 
unsafe condition and was enabled during 
the course of the voyage through the badly 
fitting collar to get out of it and over the 
ship’s side and into the sea. There is no 
evidence whatsoever on the appellant’s side 
that the collar was a badly fitting one. lt 
does not follow because the dog was able 
to slip out of it, that it was a badly fitting 
collar as it is quite possible that it was 
not properly adjusted cn that particular 
occasion, It is useless to contend that the 
respondents are in any way liable for the 
_acts of otkers during ‘the course of transit 
from London to Bombay on board the 
steamer even suppcsing that one of the 
ships company had been neglient in im- 
properly adjusting the dog's co’lar there- 
by enabling it to slip out of it. 
The resp ndents had in no sense any 
contro] over the dog after it was handed 
. over to tke Steamship Company. What, 
therefore, the appellant was driven to do 
was to satisfy the Court that the conduct 
of Messrs. Thomas Cook & Sons, Ltd., was 
neglivent at tle time of the receipt of the 
deg and during the time in which they 
had the dog in their custody and before 
they handed it over to the Steamship 


MATIARAJAI OF PITHATURAM 1% TAOMAS CCOS & sons, rtp. (MADR.) 


16610 


C.mpany. This, as before mentioned, 
the appellant has entirely failed to du. 
He has not shown by any evidence that 

the collar was ill-fitting when the dog was 

received by the respondents; and the fact 

that the dog slipped out of its collar and 
got into the sea does not give rise to any 
inference that at the time when the dog 
was put on board the ship, the collar was 

an ill-fitting one. IL is not necessary to 
set out the various possibilities with regard 
to, this collar which appear; but one 
certainly does appear and that is that on 

the day in question no sufficient care was» 
taken on the ship in the adjustment of ihe 
collar when it wes put on to tke dog. 
Having entirely failed to prove the negli- 

gence on the part of the respondent ccmpany, 
the appellants claim could not possibly 
succeed and was righty dismissed by the 

learned City Civil Judge. Imay also pointa 
to another circumstance in this case; andi 
tiat in the conditions under which Messrs. 

Thomas Cook & Sons, Lid., undertock the 

shipment of this dog. It is quile clea» 
from Ex. II that the dog was to be carried 
at the owner's risk and that Messrs 

Thomas Cook & Sons, Ltd., were not to be 

under any liability whatsoever. Exhibit IM 
which contains that condition and a declara 

tion was signed by the seller of the 

dog Rev. Dr. Bruce who presumably 
signed it as agent for the purchaser, the 
Maharajah of Pi:hapuram. It must also be 
noted that tha Steamship Company are by 
their own conditions absolved from an; 

liability- for negligence in the carriage 0 

dogs. This appeal must, therefore, br 
dismissed with costs. 

There is another appeal (No. 66 of 1935. 
and that.relates to the suit filed by th 
respondents to recover from the appellan 
asum of Rs. 269. This sum was niad 
up of the money paid to the Peninsula 
and Oriental Sieam Navigation Compan, 
f.r the carriage of the dog and other sundr, 
charges such as feeding charges, ete., incu 
red orto be incurred on the dog’s behal 
Ib is quite clear that all these sums wer 
paid in advance of the dog's journey to th 
Steamship Ccmpany, by the respondent: 
Hence the respondents claimed to recove 
it’ from the appellant. That suit wa 
decreed by the learned City Civil Judge 
Here itis contended that the resrondent 
are not entitled to recover the sum whic 
represented here as the freight due i 
respect of the dog because the dog was nc 
safely conveyed to its destination; and thi 
argument isfounded upon a passage whic! 
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appears on page 502 of Maclachlan’s Law 
of Merchant Shipping (V Ed.), viz., 

“Freight is the reward payable for the safe con- 
veyance and delivery of goods entrusted for that 
purposstoa carrier by sea," h 
and, if goods are entrusted for that 


purpose to a carrier and do not reach their - 


. destination, then no part of the freight 
` can be .recovered by the, carrier. That 
princip'e certainly cannot’ apply to the 
present case because even assuming that 
what was paid by the respondents can 
accurately be described as freight and the 
dog ss cargo, it is quite clear that, if 
freight is payable in advance and has 
been paid, then what has been paid cannot 
be recovered even if the goods or cargo 
do not ultimately reach the destination. 
Tt is quite clear that this amount was paid 
before the dog was put on board the ship. 
The amount paid forthe passage of two 
dogs and the attendance upon them was 
£13 13-0. That appears from Ex. IV which 
is described as “animal ticket’. There 
is no evidence of course that it was a 
condition that that sum should be paid in 
advance; butI think it is quite clear that 
his being a ticket the ticket, would not 
be issued by the Steamship Company 
unless the fare had been paid-and, there- 
fore, in my view, we are entitled to 
assume thatit was a condition precedent 
to the issue of the ticket that the fare 
should be paid.” Itis very difficult really 
to regard this case as a case where freight 
was paidin advance'in.respect of cargo. 
It is hardly right to describe a domestic 
animal as cargo particularly if it is travel- 
ling by itself or in company with only 
a few animals of the same description. 
The animal was travelling more as a 
passenger, than anything else and just as 
in the case of a passenger, a Luman being, 
who is travelling: with a ticket; so was 
this dog. The respondents had, in’ my 
view, clearly to make ‘this disbursement 
on behalf of the’ appellant in order ‘to 
secure a passage for the suit dog and are 
out-of-pocket expenses to that extent. The 
other payments embraced by this claim 
were also made on-behaif of the appellant 
and the respondents were clearly entitled, 
having made these payments, to recover 
the amount from the appellant. The suit 
was, therefore, rightly decreed; and this 
appeal must alsə be dismissed with costs. 


Gentle, J.—I agree and wish to add one 
further matter. In my View, the contract 
between the appellant and. the 
pondents was not one for carriage but 
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by which- the . respondents: had 
to arrange for the carriage of -the’e 
two dogs including the payment .of. the 


‘charges which the shipping company ‘would 
. demand. This is made quite clear by.the 


words in Ex. II. “Please arrange. for-the 
shipment of the live-stock”. Having arrang- 


“ed for the shipment of these two dogs and 


having paid the charges which the Pehnin- 
and ‘ Oriental Steam Navigation 
Company- demanded, the respondents had 
fully carried out all their obligations under 
That being so, they had no 
liabilities from that moment, having fully 
complied with all the obligations they were 
obliged to cry out and ‘are entitled 
to succeed for the unpaid balance of the 
freight and on the claim against them in 
respect of the loss of this dog. They had 
no responsibility in regard to the dog 
from the time they handed it over to the 
shipping company. 

A. Appeal dismissed, 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 534 of 1934 
“October 1, 1936 5 
HARRIES, J. T 
Pandit KALYAN DAS —APPELLAN 
versus . < 
R. S. Chobey SUDERSHAN LAL, 

AND OTAERS—DEFENDANTS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 11—Compe- 
tent Court—Former Court should be competent to try 
subsequent suit—Assistani Collector, Second Class, 
deciding suit for arrears of rent under Agra Ten- 
ancy Act (II of 1901;—No jurisdiction to try eject- 
ment suit under Tenancy Act, 1926—His decision is 
not res judicata in subsequent suit for ejectment. 

In order that a decision in a former suit may 
operate as res judicata in a subsequent suit, it is 
necsssary that the Court which tried the former 
suit was a Coart competent to try the subsequent 
suit. Mere competency to try the issu3:raised in 
the subsequent suit is not enough, bat also 
ths subsequent suit itself in which the issue 
is subsequently raised. It is the competency 
of the original Court which decided the’ former 
suit that must be looked to and not that of 
the Appellate Court in which that suit was ultimate- 


-ly -decided on appeal, and in order to determine 


whether the Oourt which decidz:d the former suit 
had jurisdiction to try the subsequent suit, regard 
must be had to the jurisdiction of that Court at 
the date of the former suit and not to its jurisdic- 
tion at the date of the subsequent suit. i 

A decision by an Assistant Collector of the 
Second Class in a suit for arrears of rent under 
Agra Tenancy Act, 1901, cannot operate as res judi- 
cata in a subsequent ejectment suit under the Tenancy 
Act of 1926 brought before an Assistant Collector 
of the First Class which could not have been heard 
and determined by an ‘Assistant Collector of -the 
Second Clase. Ram Din v. Har Dayal (7), Kumari 
v, Adit Misir (9), Run Bahadur Singh v. Locha Keer 
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9 end Sunder Lal v, Bhup Singh (10), followed. 
ied Saran Kunwari v, Bhagat Das (3) and Bihari v. 
Sheo Balak (4), distinguished. 


__ &..0. A. from a decision of the Additional 
Dane Judge;Agra, dated February 16, 
Mr. Panna Lal, for the Appellant. | 
Mr, Din Dayal, for the Respondents. 
_ Sudgment.—This isa plaintifi's second 
appeal egainst a decision of the learned 
Additional District Judge of Agra, con- 
filming a decree passed by an Assistant 
Collector ofthe. first class dismissing the 
‘plaintifi’s claim for ejectment of the defen- 
;dant under s. 82, Agra Tenancy Act, 1926. 
The plaintiff-appéllant brought a suit under 
that Act to eject the defendant alleging 
that thelatter was his tenant who had, 
in contravention of the provisions of the 
Act, ‘persistently sub-let his holding. The 
defendant denied that he wasa tenant of 
the plaintiff and alleged that he was a 
proprietcr of the Jand in dispute. He 
furtker pleaded that he was entitled to the 
benefit of s. 83, Agra Tenancy Act, 1926. 
The learned Assistant Collector held that 
the defendant had been sub-letting the 
land persistently end consequently that he 
wes not entitled to the benefit of s 83 of 
the Act. He remitted tke iseue of pro- 
prietorsLip. to the Munsif of the district 
for déterminaticn. The learned Munsif 
having considered the matter decided that 
the defendant was the proprietor of the 
Yand ‘in suit. The learted Assistant Col- 
lector accepted this finding and, therefore, 
was bound to hold that the plaintiff's claim 
to eject the defendant failed. Con- 
` Bequently the svit was dismissed. - Against 
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that decision the plaintiff appealed to the. 


learned District Judge who held that the 
‘défendant was ‘not a ténant but a pro- 
prietor and consequently dismissed the 
appeal. 


The case was decided in favcur cf 
defendant by both the lower Courts 7 
the ground that the matter wes res judicata 
because | In previous litigation between tke 
‘parties or their ‘predécessors the defendant 
had. been ‘found to be not a tenant but 
2 proprietor of the land in dispute. It 
appedis ‘that in the yedr 1918 Panna Lal 
son of Daya ‘Kishen, a predeceéssér-in-title 
of the plaintiff, brought a suit, No. 499 
against the ‘present defendant, for the 
recovery of arrears of rent, in respect of 
the disputed pit, in the Court of the 
Assistant, Collectcr. This Assistant Col- 
lector was the Tahsildar of Agra and 
-y Wasan Assistant Collector not cf the first 


-t 


-plaintiff. The question, 
‘whether the Court hearing the second suit 
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class but of the second class. Under the 
Agra Tenancy Act, 1901, he had jurisdic- 
tion to hear this claim for rent and also 
to decide the quéstion whether the defen- 
dant wasatenant or a proprietor of the 
‘land in dispute. The learned Assistant 
Collector found that the defendant was 
not a tenant but a proprietor of the land 
and, therefore, dismissed the suit. The 
plaintiff appealed first tothe Collector and 
then to the District Judge, but in each 
case the finding of the trial Court was 
upheld and the appeals were dismissed. 
It is, therefore, clear that in this previous 
litigation, which commencéd in 1918, it 
had been held that the present defend- 
ant was a proprielor of the land-and not a 
tenant of the predecessor of the present 
plaintiff. There can be no doubt that 
there was ore ccmmcn issue‘in the suit of 
1918 and in the suit which gives rise to 
this appeal. The former was a suit for 
rent, wiilst the latter wes a suit for eject- 
ment, but in each case the defence was 
the same, viz., that tke defendant was 
not liable becaure he wés a proprietor 
of the land znd not a tenant of the 
therefore, arises 


was barred {frm considering the case 
afresh upon its merits. Both Courts have 
held that they were so barred. 

Tt has been argued. before me ihat the 
decision appealed against cannot. be sus- 
tuined because the decision cf the Assistant 
Collector of the second tlass in the former 
suit could not possibly operate by way of 
res judicata to bar a decision upon the 
merits in ihe subsequent suit. Section 11, 
Civil Preeedure Coce, provides that no 
Court shall try any suit or issue in, which 
the matter directly and substantially in 
issue has been in a former suit between.the 
same parties or between parties under 
whem they or any of them c'aim litigating 
under the seme title, in a Court compet- 
ent io try such suksequent suit or the 
suit in which such issue hes been sub- 
eequently raised and has been heard and 
finally decided by such Court. Asi have 
slated previcusly, the main issue in both 
the suits was whetler tte defendant was 
a mere tenant or tLe actual proprietor, of 
the lend., In the previous litigation the 
plaintiff was a predecessor of the ‘present 
plaintiff and the defendant was the present 
defendant. Therefore, one. of the matters 
in issue in the second suit had been 
directly and substantially in issue in the 
former suit which was a suit between the 
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predecessors of the present plaintiff- and 
the actual defendant in the subsequent 
suit litigating under the same title. How- 
_ ever, that is not sufficient to create a bar 
by res judicata because it is expressly prc- 
vided by this section that in ‘order: that 
a decision in a former suit may operate 
as res judicata ina subsequent suit, it is 


necessary that the Court which tried .the. 


former suit was a Court competent to try 
the subsequent suit. Mere competency to 
try the issue raised in the subsequent suit 
is not enough. As stated by their Lord- 
ships of the Privy Council in Gokul Mandar 
v. Pudmanund Singh (1): 

. “A decree in a previous suit cannot be pleaded as 
res judicata ina subsequent suit unless the Judge 
by whom it was made had jurisdiction to try and 
decide not only the particular matter in issue but 
also the subsequent suit itself in which the issue 
- issubsequently raised In this respect the enactnient 
goes beyond s. 13 of the previous Act (Act X of 1877) 
and also beyond the law laid down by the Judges 
in Duchess of Kingstone’s case (2)." 


‘Farther, it is the competency of: the 


original -Court which decided the former 
suit that must be looked to and not that 
of the Appellate Court in which that suit 
was ultimately decided on appeal, and in 
order to, determine whether ihe Court 
which decided the former suit had juris- 
diction to try the subsequent suit, regard 
“must be had to the- jurisdiction of that 
Court at the date of the former suit and 
not to its jurisdiction at the date of the 
subsequent suit. It is common: ground in 
. this case that an Assistant Collector of the 
. Second Class had no jurisdiction either 

under the Agra Tenancy Act, 1901, or 
under the subsequent Act of 1926, to try a 
claim for ejectment of a tenant. An 
Assistant Collector of the Second Class 
could, under the Act of 1901, try a case 
for rent, but suits for ejeciment. under 
the 1901 Act, as indeed under the 1926 Act, 
could be tried by an Assistant Collector 
of the First Class only. it is, therefore, 
clear that the Court which decided the 
former suit, viz. the suit for arrears of 
rent was nct a Court competent to try 
the subsequent suit which was a suit for 
ejectment. It is, therefore, contended on 
behalf of the appellant that the decision 
in the former suit acted in no way asa 
bar toa decision of the latter suit upon 
its merits. ha lA 

On the other hand it has been conténd- 
ed by the respondent thatthe decision in 
the former suit operated as res judicata 
(1) 29 C 707; 29 I A192; 6 © W N 825; 4 Bom. LR 
793; 8 Sar, 323 (P, 0.). 

(2) (1778) 2 Smith L O, 10th'Ed, 713. 
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because the decisions of both suits. must 
be regarded, not as decisions of Revenue 
Courts but as decisions of Civil Courts of 
competent jurisdiction. Clearly a decision 
‘of one Civil Court operates as res judicata 
in a case. brought subsequently in another 
Civil Court of equal jurisdiction. Here it 
is contended that both the Revenue Courts 
must be regarded, for the purposes of this 
case, as Civil Courts of equal jurisdiction 
and that being so, the former decision 
operates as a bar to a subsequent 
decision upon the merits. lu support of 
this contention the respondent has cited 
a large number of authorities but it will 
be only necessary shortly to refer to a few 
of them because the matter has been 
considered by a Full Bench of this Court 
in Bed Saran Kunwari v. Bhagat Das (3). 
In that case the plaintiff had brought a 
suit in the Revenue Court to eject the 
defendants who pleaded title in themselves, 
The Assistant ` Collector determined that 
question and held that the plaintiff had 
failed to prove litle as against the defen- 
dants. .The plaintiff did not appeal from 
this decree which eventually became final. 
Later, a subsequent suit’ was brought by 
the plaintiff in the Civil Court for: a 
declaration of title against the former defen- 
danis and certain other persons. It was 


‘held by the Full Bench that the decision 


of the revenue Court operated as res judicata 
so far as the original defendants were 


-ecnceined but not as against those who 


were no party tothe former suit. In their 
judgment the learned Judges observed: 

“The decree was pronounced, it is true, bya Revenue 
Court, but by a Revenue Court which, as we held 
in previous decisions and as we now Hold, is pro 
tanto a Civil Court of ccmpetent jurisdiction, to 
decide the question of title. The rulings to which 
we refer will be found mentioned and considered in 
Bihari v. Sheo Balak (4)." 

There had been a number of cases to 
the same effect decided by Benches of this 
Court previous to this Full Bench decision, 
but I do not think it is necessary to refer 
to them. This Full Bench case was fol- 
lowed in the year 1922 hy a Bench of this 
Court in Hanumant Singh v. Jhamola Koer 
(5), and again in Amar Singh v. Gobind Ram 
(6). Itis, therefore, clear that this Court 
has consistently held that a decision in a 
former suit in a Revenue Court can and 
frequently does operate as a bar to a 


(3)°33 A 453: 10 Ind, Cas. 9%; 8 ALJ 311, 
(4) 29 A 601; A W N 1997, 189;4A LJ 515.. 
(5) A I R 1992 AIL 93;°66 Ind. Cas, 915; 20 A L J 
-340; 4 U P L R (A) 113. 

(6) A I R1927 All. 717; 101 Ind. Cas. 501; 49 A 
606; 25 AL J 387; L RSA 122 Rev. 
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subsequent decision upon the same issue 
ina Civil Court. If in the present case 
the decision in the subsequent suit which 
gives rise to this appeal must be regarded 
asa decision hy a Civil Court of competent 
jurisdiction, then it might well be said 
that the Assistant Collector of the First 
Class was barred by reason of the earlier 
decision from considering the case upon 
its meri's. In my judgment, however, it 
is not open tome to accede to such an 
argument because this question has already 
been decided by two learned Single Judges. 
of this Cout. In both cases the learned 
Single Judges held that a decision by an 
Assistant Collector of the Second Class 
could not operate as res judicata in a sub- 
. sequent euit brought before an Assistant 
Collector of the First Class which could 
not have been heard and determined by 
an Assistant Collector of the Second Class. 
The first case in which this was held was 
the case in Ram Din v. Har Dayal, 83 Ind. 
Cas. 780 (7), decided by Stuart, J., in the 
year 1922. He held ihat a decision in a 
rent suit decided by an Assistant Collector 
of the Second Class is not res judicata 
in the Court of an Assistant Collector of 
the First Class in a suit for ejectment which 
the Assistant Collector of the Second Class 
was not competent to try. 

The second case was the casein Kumari 
v. Adit Misir, 89Ind. Cas. 379(8). This 
case was heard by Sulaiman, J. (as he 
then was)in the year1925. He held that 
as an Assistant Collector of the Second 
Class was not competent to try a suit for 
ejectment; a finding in a suit-for arrears 
of rent iried by an Assistant Collector of 
the Second Class could not operate as res 
judicata ina subsequent suit for ejectment 
inasmuch as the subsequent suit could not 
have been tried by the Court which tried 
the previous suit. It is true that both 
these cases were decided under the Agra 
Tenancy Act of 1901, but in my view they 
apply equally to the facts of the present 
case. 
Collector of the Second Class decided the 
suit for arrears of rent, it is conceded that 
he had no jurisdicticn to decide a suit 
for ejectment. Neither haste jurisdiction 
to decide such a suit since the passing of 
the 1926 Act. In my viewthis case cannot 
be distinguished from the two Single Judge 
cases to which I have referred. Sulaiman, J. 
(as he then was) considered the principle 

2 82 Ind. Oas. 790; A I R 1923 All. 368, 


g 8) 89 Ind, Cas, 379; A I R 1926 All. 34; L R 6 A 198 
ev. . 
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In the vear1918, when the Assistant- 
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laid down in the case which decided that 
a decision of a Revenue Court upon a ques- 
tion of title under s. 199, Agra Tenancy 
Act, 1901, was 2 decision of a competent 
Civil Court and, therefore, operated as’ res 
judicata in a subsequent suit broughtin 
a Oivil Court. He held that those cases 
had no application to cases where the two 
suits had been brought in Revenue Courts. 
He observed at p. 3804: 

“The analogy of cases where a conflict of juris- 
diction between the Revenue and Civil Courts arises 
is quite different, begause they are decided on the 
principle that when a matter within the exclusive 
jarisdiction of the Revenue Court has been disposed 
of by that Court, the question should not be re- 
opened over again in a Civil Court. The present 
case is rather analogonsto a case where a sait for 
arrears of rent is first dismissed by a Munsif and 
then a suit for recovery of possession of the property 
filed in the Court of the Subordinate Judge is held 
not to be barred: Vide the case Run Bahadur Singh 
v..Locha Koer ©: This view of mineis supported 
by the case in Sunder Lal v. Bhup Singh (10).” < 


As there are express decisions which 
cover this case I feel that Iam bound to 
follow them. The Full Bench decision and 
the other decisions to which I have referred 
are not in point and are clearly distinguish- 
able. T, therefore, hold that the learned 
Assistant Collector of the First Class in 
this case was not barred from considering 
the case on its merits and was wrong in 
holding that the issue of proprietorship 
was concluded by the decision in the 
previous suit of the year 1918. In my 
judgment the evidence in the subsequent 
suit ought to have been considered upon 
its merits and the suit decided accord- 
ingly. I may mention that after the 
decision of the previous suit by the As- 
sistant Collector of the Second Class, ap- 
plication was made by the successful 
defendant to the Revenue Court for correc- 
tion of the khewat which was dismissed 
on April 30, 1919. After the decision of 
the appeal in the previous suit by the 
District Judge, another application was 
made for correction of the khewat which 
was granted by the Assistant Collector 
and upheld by the Collector. On April 2, 
1925, however, the Commissioner reversed 
the order and ordered that the defendant's 
name skould remain on the khewat as an 
occupancy tenant merely. „It was not sug- 
gested in the Courts below that these 
proceedings in any way affected the decision 
of this case and no argument upon the 


9 n C 301; 12 I A 23; 4 Sar. 602; 9 Ind. Jur. 20% 
(10) "A IR 1924 All. 466; 88 Ind. Oas. 164;L R 5 # 


103 Rev. rm 
*Page of 89 Ind, Ons,—[ Ed]. 
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result of these proceedings has been 
addressed to me. I merely mention them 
in the event of this case being further 
argued on appeal. The appeal, therefore, 
must be allowed and the decree of ihe 
learned Additional District Judge set aside 
and the case must be sent back to the 
lower Appellate Court for disposal on the 
merits according to law. The appellant 
' must have the costs of this appeal, but the 
_ costs in the lower Courts will abide the 
event. The court-fee paid in this Court 
must be refunded. The point raised in 
this appeal is an important one and I, 
therefore, give leave to appeal under the 
Letters Patent. 
D. Appealallowed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1419 of 1934 
February 26, 1936 
R. ©. Mitter, J. 
Hajee GOLAM HOSSAIN OSTAGAR— 
PUAINTIFF—APPELLANT 


versus 
Sheik ABU BAKKAR —DEFENDAN 
— RESPONDENT. ` 
Landlord and tenant—LEjectment—Notice to quit— 
Landlord, when can eject—Permanancy of tenancy— 


Onus. 

A landlord is entitled to eject a tenant unless the 
tenani can prove that he has a right to remain on 
the land permanently. The ones is on the tenant 
to prove the permanency of his tenancy, 

C.A. from the appellate decree of the 
Additional District Judge, 24-Parganas, 
dated May 7, 1934. 

Messrs. S.C. Roy Chowdhury and Anil- 
endra Nath Choudhury, for the Appellant. 

Mr. Diptendra Mohan Ghose, for the Res- 
pondent. 

Judgment.—This appeal is on behalf of 
the plaintiff, and it arises out of a. suit 
ins'ituted by him to eject the defendant 
by serving a notice to qnit. In the plaint 
there are two other prayers, viz., for re- 
covery of arrears of rent before the ter- 
mination of the tenancy, and for mesne 
profits afer the termination -of tke 
tenancy by the notice to quit. The plaint- 
if says that he served the notice on 
September 16, 1930, requiring the defen- 
dant to vacate the land with the expiry 
of the month of Chaitra, 1337. 


The plea of the defendant was that no 
notice had been served and that he could 
not be ejected as he was holding the land 
in permanent right. These defences were 
overruled by the Court of first instance. 
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Toe defendant preferred an appeal to the 
lower Appellate Court. Three points were 
raised in that appeal, viz., (1) whether 
the notice to quit had been served on the 
defendant; (2) whether the defendant, if 
he could be ejected, was entitled to any 
compensation for the improvements which 
he made on the land; and (3) whether he 
could at all be ejected cn the ground that 
he wasa permanent tenant. The learned 
Additional District Judge who heard the 
appeal did not record his finding on the 
first two points aforesaid; but he dismissed 
the suit on the ground that the plaintiff 
was precluded frem saying that the de- 
fendant’s tenancy was of a precarious 
nature by reason of a decision in a pre- 
vious rent suit between the parties. The 
defendant came upon the land for the first 
time on the basis of a registered lease 
executed in the year 1909. By this lease 
he was given the right to remain on the 
land for three years at a rent of Rs. 15 
a year, 1. e., Re. 1-4-0 a month. This lease 
was granted by the plaintiff's- predecessor- 
in-title, one Jitendra Nath Banerjee, 
Thereafter the landlord’s interest in the 
land) vested in the plaintiff by reason of 
a conveyance executed by Jitendra and a 
compromise by Jitendra’s mother. After 
that the plaintiff instituted a suit for rent 
against the defendant, and he claimed rent 
at ihe rate of Re. 1-4:0 per month, i e 
Rs. 15 a year. The defendant stated that 
the rent was altered to Rs. 6 a year by 
reason of an agreement arrived at between 
him and the mother of Jitendra Kiron 
Sashi, afler the term of the lease of 1909 
had expired. The Court of first instance 
framed two issues: (1) whether there was a 
relationship of Jandlord and tenant between 
the plaintiff and the defendants ; and (2) 
what was the rate of rent. The learned Munsif 
found that there was a relationship of land- 
lord and tenant between the plaintiff and 
the defendant ; and that the rale of rent 
was Rs. 12 a-year. The said findings were 
affirmed by the learned Subordinate Judge 
in an appeal preferred by the defendant 
against the Munsif's decree. In this rent 
suit no question of status was raised or 
decided. The questions that were raised 
and decided were the relationship of land- 
lord and tenant and the question as to 
what was the rate of rent. 

The learned Additional Distric Judge 
says that the decision, in this rent suit 
operates as res judicata on the question of 
status. I do not follow his judgment on 
that point. The question whether the 
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tenancy was permanent or precarious was 
not the subject-matter of an issue in the 
rent suit, and there was no decision on the 
said point. I am, therefore, cleariy of 
opinion that the point of res judicita has 
been decided quite wrongly by the learned 
: Judge. He records a finding that the evi- 
dence led by the defendant to prove the 
grant of a permanent lease to him has not 
been substantiated. It is a well-establish- 
ed principle of law that a landlord is entitl- 
ed to eject a tenant unless the tenant can 
prove that he has aright to remain on the 
- land permanently. The onus is clearly on 
the defendant to prove the permanency of 
his tenancy. In this case he led evidence 
“to prove that; but according to the finding 
of the learned Additional District Judge, 
he failed. I accordingly hold that the de- 
fendant is not a permanent tenanton the 
land and he is liable to ejectment, pro- 
vided the plaintif proved service of notice 
to quit, on him. On that point there has 
‘not been any finding by the learned Ad- 
ditional District Judge, nor has the learned 
- Additional District Judge considered the 
claim of the defendant to compensation. 
I accordingly set aside the decree passed 
by the learned Additional District Judge, 
hold that the’ question of permanency is 
not res judicata in the yearly suit, maintain 
his finding that the defendant has failed 
to prove that he is a permanent tenant, 
and remand the case to the lower Appel- 
late Court in order that two and two 
issues only may be decided by that Court, 
namely, (1) whether the notice to quit has 
been served upon the defendant; and (2) 
whether the defendant can claim any com- 
pensation for the alleged improvement, in 
case the plaintiff gets a decree in eject- 
ment. The question as to whether the 
plaintiff will be entitled to mesne profits as 
Claimed in the suit, will be dependent on 
the first issue which I framed, viz., whether 
the notice to quit had been served on the 
‘defendant or not. So far asthe plaintiff's 
claim for arrears of rent is concerned, that 
has not been considered also by the lower 
Appellate Court. If the defendant chal- 
lenges ihat part of the decree of the 
` learned Munsif, it will be open to the lower 
Appellate Court to gointo that question. 
Costs of this appeal will abide the result. 


D. Case remanded. 
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ALLAHABAD HIGH COURT. 
Letters Patent Appeal No. 52 of 1935 
September 18, 1936 
SULAIMAN, C. J. AND BENNET, J. 
SHYAM SUNDAR LAL AND anorarr— 

PLAINTIFFS—APPELLANTS 
versus 
DIN SHAH AND ofazrs— 
DsrenpaNTs—REsP ONDENTS 

Transfer of Property Act (IV of 1882), s. 53-A— 
Contract prior to April 1, 1930—Section applies to 
suit brought after that date—S, 53-A, applies to leases 
also. 

Section 53-A, Transfer of Property Act, will not 
affect rights of parties when action is pending on 
April 1, 1930, in such litigation. Otherwise the 
section applies even though the transaction came 
into existence prior to that date. . 

[Oasz-law discussed.] 


No doubt s. 105 definas a lease as a transfer ofa ` 


right to enjoy such property and does not speak of 
a transfer of an interest in such property. But 
s. 108 (B) (j) speaks of the. lessee transferring the 
whole orany part of his interest in the property. 


Similarly, ss. 111 (d) and (e) refer to the interest of- 


the les3ea and ths lessee yielding up his interest, 
Several sections in Chap. II show that the legisla- 
ture intended that a leasa should be treated as a 
transfer of property. Itis also to be noted thats, 53-A 
has been added in Chap. IJ, Transfer of Property 
Act which contains a general provision governing all 
transfers. Therefore, the transfer of immovable 


Property contemplated by s. 53-A includes a trans- 


fer by lease. 

L. P. A. against an order of Bajpai, J., 
dated March 7, 1935. 

Messrs. Shiva Prasad Sinha and Shankar 
Sahai Verma, for the Appellants, 

Mr. G S. Pathak, for the Respondents. 


Judgment. —This is a plaintiffs’ appeal 
arising out of a suit brought for ejectment 
of the defendants from certain plots. The 
defendants pleaded that there was a patta 
or lease of the plotsin dispute with power 


to the defendantsand their heirs to plant - 


grove and construct buildings. The Assis- 
tant Cullector dismissed the suit. An ap- 
peal was preferred to the District Judge 
who would have heard the appeal even if 
the suit had been filed in the Munsitf's 
Court, and who was therefore competent 
unders. 269, ‘Tenancy Act, to dispose of 
the appeal ifthe whole matter was before 
kim. He upheld ths decree of the trial 
Court. On appeal a learned Judge of this 
Court has come to the conclusion that the 
Plaintiffs must fail because of the provi- 
‘sions of s. 53-A, Transfer of Property Act, 
which has a retrospective effect. 

Now before the addition of this section 
it was held by a Full Bench of this Court 
in Ram Gopalv. Tulshi Ram (1), that the 

(1) 26 A LJ 952; 116 Ind. Cas, 861; AI R 1928 All 
641, 51 479 (F. B.). a 
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doctrine of pait performance applied in 
England had no force in India. Later their 
Lordships of the Privy Council in Pir Bakhsh 
v, Mahomed Tahar (2) laid down that the 
doctrine of part performance would not apply 
to a case where an action had commenced 
before the enactment of s. 53-A. At p.659* 
their Lordships noted that the view express- 
ed in that case must be understood to be 
referable to the state of the law before the 
partial importation into it of the English 
equitable doctrine of part performance. 
Obviously s. 53-A could not affect a pending 
action. The learned Counsel for the appel- 
lants has relied ona Full Bench case of the 
Patna High Court in Ram Krishna Jha v. 
Jainandan Jha (3). But there, too, the 
action had commenced before the enactment 
of this new section which was, therefore, not, 
applicable, and it was on this very ground 
that the learned Judges distinguished the 
Privy Council case already quoted above. A 
number of other cases have been relied upon 
by the learned Counsel for the appellants, 
but with the exception of one case they are 
all cases where the suits were pending when 
the.amendment came into force. Accord- 
ingly they are not‘really in point. The 
solitary case which may. be said to support 
the contention ofthe appellants is the case 
in Cooverji H. Plumber & Co. v. Vassan 
Theosophical Co-operative Housing Society, 


Lid. (4). But that’ was also a case where. . 
there was no writing signed by the contract-. 


ing parties from which the terms of the 
transfer could be ascertained. Section 53-A 
was, therefore, not applicable. In the course 
of the judgment the learned Judge, however, 
observed that as the amounts were paid 
prior to April 1, 1980, when s. 53-A came 
into operation, the section was not applica- 
ble. There were observations which were 
not necessary for the purposes of the case, 
and s. 63 of Act XX of 1929 was apparently 
not brought to their notice. 

The case in Gauri Shankar v. Gopal Das 
(5) decided by Mukerji, J., was also a case 
where the suit had been filed in-1929 before 
the coming into force of s. 53-A. On the 
other hand the casein Gajadhar Misir v., 

(2) 58 B 650; 151 Ind. Cas. 326; A I R 1934 P C 235; 
611A 388; 7 R P O 60; (1934) A L J 912;11 0 WN 
1145; 40 L W 492; (1934) M W N 1037; 18 R D 469; 39 
C W N 34; 36 Bom. L R 1195; 60C L J 370; 67 M L 
J 865; 16 P LT 1 (P.C). 

(3) AIR 1935 Pat. 291; 157 Ind. Cas, 98; 14 Pat; 
672; 16 P L T 451; 1 B R 715; 8RP 90 


(4) A I R 1935 Bom, 91; 154 Ird. Cas- 588; 36 Bom. 
L R 1245;7R B 347 


16 A IR 1934 All. 701; 151 Ind, Cas. 388;7 R A 
~k Pago of b8 B-84] 
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Bechan Chamar (6) dccided by one cf us, 
is a case directly in point where the suit 
had been filed after the coming into 
operation of s. 53-A, and it was held that 
the provisions of ihe section governed the 
case, although the transaction had arisen 
before the coming into force of the section. 
In Tota Ram v. Ram Lal (7) decided by a 
Full Bench of which one of us was a mem- 
ber, the point was made clear that s. 63 of 
Act XX of 1929 had prevented only certain 
specified sections from having a retrospec- 
tive effect and therefore by implication it 
was intended that the other sections should 
have such aneffect. As regards the other 
sections not specified, the provision in (d) 
is to the following effect: 

“And nothing in any other provision of this Act shall 
render invalid or in ¿ny way affect anytning already 
done before the April 1, 19380, in any proceeding 
pending in a Court on that date”. 

The provision quoted clearly means that so 
far as the sections, other than those specified 
in thiss. 63, are concerned, nothing in them 
shall render invalid or in any way affect 
anything already done before April 1, 1930, 
when any action is pending on that date 
that is to say, where the transaction had 
taken place before April 1, 1980, and an 
action in respectof it is actually pending 
on that date, the new sections would not 
affect the rights of parties in such litigation. 
It follows that the legislature intended that 
where no such action was pending on April - 


_ 1, 1930, then the provisions of these sections - 


would be applicable even though the transac- 


_tions came into existenze prior to that. date. - 


Now s. &3-A merely creates a bar against 
the transferor from enforcing against tke 
transferee any right in respect of the prop- 
erly, when possession Has been delivered, 
on the sole ground that there was no regis- 
tered document. There is no reason why 
this bar should not ceme into existence by 
cperation of law onApril 1, 1930; when no 
litigation in respect of it was pending and 
the defendant was. in possession. ‘lhere- 
after the defendant had an absolute pro- 
tection under this section and he can resist 
a suit subsequently fled on the ground of 
having acquired an absolute right under 
this section on April 1, 1930. From this 
point of view it may even be said that he 
is not seeking to give a retrospectiva effect 
to s. 53-A, but is really claiming protection 
under that section with effect from April 1, 
1920, the date on which it came into effect. 


(6) A IR1934 Al. 768; 153 Ind, Cas. 717; 7 R A 
58. 
(7) (1932) A L J 627; 139 Ind. Cas. 107; A I R 1932 


- All, 489; Ind, Rul, (1932) All, 524; 54 A 897 (F, B.), 
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The only point that remains for considera- 
tion is whether s. 53-A is applicable to leases 
also. No doubt s. 105 defines a lease asa 
transfer of a right to enjoy such property and 
does not speak of a transfer of an interest 
in such property. But s. 108 (B) G) speaks 
of the lessee transferring the whole or any 
part of his interestin the property. Simil- 
arly ss. 111 (d) and (e) refer to the interest 
of tha lessee and the lessee yielding up his 
interest, 

It is also to be noted that s. 53-A, has 
been added in Ch. II, Transfer of Property 
Act, which contains 2 general provision 
governing all transfers. Indeed s. 117 
which makes the provisions of Ch. V not 
applizable to leases for agricultural purposes, 
would not take out even such leases from 
the operation of the provisions in Chap. I. 
Several sections in this chapter show that 
the legislature intended that a lease should 
be treated as a transfer of property. 
Section 6 (1) prevents a lessee of an estate 
under the management of a Court of Wards 
from being authorized to assign his interest 
as such lessee. Section 10 specially men- 
tions a lease as being one of the kinds of 
transfer contemplated in that section. 
Similarlys. 12 implies that lease is a transfer 
of property. Illustration (a) tos. 25 is of a 
lease of a farm, and so is also the illustration 
to B. 42. If a-lease of property were not to be 
regarded as a transfer of property within 
the meaning of Oh. II, a considerable 
difficulty would be caused by not applying 
provisions like those in ss. 43 and 52, ete, 
to such a transfer. We must, therefore, 
hold that the transfer of immovable pro- 
perty contemplated by s. 53-A includes a 
transfer by lease. We accordingly dismiss 


this appeal with costs. i 
D. i Appeal dismissed. 


senerenneunqaammmentadia 


CALCUTTA HIGH COURT 
Civil Rule No. 369 of 1935 
August 28, 1935 
R. ©. Mirrer, J. 
KUSUM KUMARI DEVI—DEO8EE-H0LDER— 
PETITIONER 


VETSUS 
GAYANATH PRAMANIK—Jupiment- 
DEBTOR AND OTHERS—OPpposITE PARTIES 
Civil Procedure Code (Act V of 1908), s. 73—Rate- 
able distribution—Case not falling under s. T3— 
Creditors attaching surplus sale proseeds—Same 
should be distributed pro rata. 


None of the parties had applied for execution ` 


before the date of receipt of assets aš a result of 
which, none of them were entjtled to claim rate: 


KtsUat KUMARI Devi + GayaNnatu PRAMANIK (CAL) 


- Court at Manikganj. 
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able distribution. But all the saite they had madé 
attachments of the surplus sale-proceeds: as 

Held, that these attachments did not create aiy 
lien in favour of any of them and, therefore, tlie 
Courts holding the assets can divide the surplus 
sale-proceeds amongst all of them pro rata, i. e., in 
proportion of their decrees. Thakurdas Motilal v. 
Joseph Iskender (1), relied on. 

C. R. from an order of the Munsif, ist 
Court, Manikganj, dated February 25, 1935. 

Messrs. Bankim Ch. Mukerjee, Jitendra 
Mohan Banerjee and Nirmal Kumar Sen, 
for the Petitioner. 

Order.—This Rule is on behalf of one 
of the creditors of opposite party No. 1. 
The other creditors of the said opposite 
party No. 1 are opposite parties Nos. 2, 3 
and 4. The opposite party No.2 is, how- 
ever, a secured creditor andthe Rule is not | 
against her. The question raised in this 
Rule is a question relating to rateable dis- 
tribution not under the provisious of s. 73, 
Civil Procedure Code, but on general prin- 
ciples, of the surplus sale proceeds of a 
holding, which belonged to opposite party 


No. 1, but has been sold in execution of a ~ 


rent decree obtained by the landlord against 
him. The holding wassold by the Mun- 
sif, lst Court, Manikgani, on September 24, 
1934, for a sum of Rs. 35U. The whole of 
the purchase money was in Court cn or 
before November 14, 1934. The claim under ` 
the rent decree was only Rs. 44 odd and. 
alter the satisfaction of that decree there 
remained abalance of Rs. 302 odd. Oppo- 
site party No. 2 had obtained a mortgage 
decree against the opposite party No. 1 for 


“Rs. 202-13-2, the subject of the morigage 


being the holding which was sold on Sep- 
tember 24,1934. She laid a claim to the 
surplus sale-proceeds, and by order No. 15 
the learned Munsif, First Court, Manik- 
ganj, has allowed opposite party No. 2 to : 
withdraw the sum of Rs. 202 odd out of tke . 
surplus sale-proceeds. ‘What order has not 
been challenged in this Rule and cannot be 
challenged. After ‘the claim of opposite 
party No. 2 to the surplus sale-proceeds . 
had been allowed by order No. 15,a sum 
of about Rs. 100 was still left and the 
scramble to get this surplus was between . 
the petitioner, opposite party No. 3, and the 


_ opposite party No.4. On November 19, ` 


1934, the opposite party No. 3 applied to 
attach this surplus sale-proceeds. The ap- 
plication was made inthe First Munsii's ` 
The claim under his 
decree is Rs. 52-126. = 
On the same day opposite party No. 4 
who had a decres against opposite party - 
No. 1 for the sum of Rs. 43 odd had the- 
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surplus sale-proceeds attached through the 
Munsif, 2nd Court, Manikganj. On Novem- 
ber 24, 1934, the petitioner who had obtain- 
ed a decree against opposite party No. 1 
for alarge amount caused the attachment 
of the surplus sale-proceeds to be effected 
through the Munsif, 2nd Court, Manikganj. 
From the dates which I have mentioned 
above, the petitioner and the opposite party 
No.4 did not make any application for 
execution to the Court which held tke 
money. Besides, all the attachments were 
issued after the date of the receipt of the 
assets by the lst Court of the Munsif at 
Manikganj. Opposite party No. 3, however, 
made the application for execution there, 
But his application wasalso after the date 
of receipt of the assets. On these facts, 
there cannot be doubt that none of the par- 
ties, namely, petitioner and opposite par- 


ties Nos. 3 and 4 are entitled to claim rate- - 


able distribution on the basis of s. 73, Civil 
Procedure Code. The position, therefore, 
is this: that the surplus sale-proceeds which 
amounted to about Rs. 100 was in the cus- 
tody of lst Munsif of Manikganj. The at- 
tachments had been made at the instance 
of three sets of creditors. These attach- 
ments did not create any lien in favour of 


any of them and, therefore, their rights . 


cannot be detained by priority of attach- 
ment. Having regard to this fact, accord- 
ing to the principle laid down in the case 


of Thakurdas Motilal v. Joseph Iskendar ` P" 


(1), I hold that each of these three sets of 
creditors namely petititioner and opposite 
parties Nos. 3 and 4, must get the surplus 
sale-proceeds divided amongst them pro 
rata, that is in proportion to their decrees. 
The proper form of the order for the 
Munsif, lst Court, Manikganj, to pass, would 
have been to retain the portion which fell 
tothe share of opposite party No.3 pro 
vata for payment to him and to send the 
Munsif, 2nd-Court, Manikganj, the amounts 
which would fall due to the share of the 
petitioner and the opposite party No. 4 pro 
rata, i. e., according to the principle which 
Ihave indicated above. But having re- 
gard tothe fact that the amount involved 
is very small. I donot make this further 
order because it would involve the parties 
in more costs at the time of the with- 
drawal af the amount from the Court of 


the 2nd Munsif, and, therefore, with the con- ` 


sent of the opposite party No. 4 and the 
petitioner, I direct that the money which 


would fallto the respective shares of the 
8 44 C 1072; A IR 1917 Cal. 13; 41 Ind, Cas, 516; ' 
gt O 


W N 887; 25 O L J 595, 
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opposite party No. 4 and the petitioner 
should be paid by the Munsif, lst Court, 
Manikganj. The opposite party No. 3 would 
of course get the money that falls to his 
share from the lst Munsif’s Court. The Rule 
is accordingly made absolute. The order 
of the learned Munsif, No. 16, is modified 
in the way indicated above. There will be 
no order for costs in favour of or against 
any of the parties. 
D. Rule made absolute. 


CALCUTTA HIGH COURT 
Civil Appeal No. 282 of 1934 
April 6, 1936 
Guga AND BARTLEY, JJ. 
NAOKHILA LOAN Co., LTD. —JUDGMENT- 
DEBTOR—APPELLANT . 
i versus 
HEMENDRA NARAYAN ROY— 
` DEOREE HOLDER—RESPONDENT 

Companies Act- (VII of 1913), s. 153—Depositors 
passing scheme—Court's sanction—Scheme relating to 
distribution of funds among them pro rata—Depo- ` 
sitor obtaining decree prior to scheme, if can exe- 
cute it. . 

Where the scheme as passed at the meeting of the 
depositors and sanctioned by Oourt which gave 
effect to the resolution carried at the meeting of the 
depositors held after the depositor-creditor had ob- 
tained the decree and put that into execution, re- 


_ lated to distribution of the available funds among 


the depositors who were tobe deemed as creditors 
o rata: 

Held, that the scheme could not possibly be held- 
to apply tothe depositor who had obtained a dec- 
ree before the scheme as he had ceased to be a depo- 
sitor, and as such, he was entitled to execute his dec- : 


“Yee. 


C. A. from original order of the Sub- : 
Judge, Pabna and Bogra, dated March 19, - 
1936. 

Messrs. Sarat Chandra Basak, Jitendra 
Kumar Roy and Provash Chandra Buse, for 
the Appellant. 

Messrs. Sushil Chandra Sen and Hari 
Prasanna Mukherjee, for the Respondent. 


Judgment.-~This appeal has arisen out 
of an application under s. 47, Civil Pro- 
cedure Code, made by the appellant, rais- 
ing objections to the execution of a decree 
obtained by the respondent on February 
3, 1933, in respect of the money deposited 
with the appellant, the Naokhila Loan 
Co. Ltd. The case of the appellant was 
that having regard to the scheme of 
arrangement sanctioned by this Court on 
March 27,1933, under the provisions of the 
Companies Act, the application for execu- 
tion as made by the decree-holder was 


Bib 


not maintainable. The application under 
s. 47, Civil Procedure Code, | 
objections aforesaid was resisted by the 
decree-holder-respondent in this Court, 
on the ground that he was not bound by 
a scheme which was passed at a meeling 


RAMAN LAL v. KAMLA Dat (ALL) 


raising the | 


of the depositors after he had obtained | 


the decree, and ascheme which wassanc- 
tioned by this Court subsequently. It is 
not disputed that the decree sought to be 
executed in the case before us was ob- 
tained beforethe scheme was adopted at 
a meeting of the depositors, of which 
notice was given tothe respondent after he 
had obtained the decree. The Court of 
execution gave its decision against the 
appellant onthe ground that as the res- 
pondent had ceased to be a depositor by 
obtaining .a decreé before the scheme 


was adopted at a meeting of the depositors, 


he was not bound by the scheme. The 
application under s. 47, Civil Procedure 
Code, was dismissed ‘by the Court below. 


‘It was urged in support of the appeal 
that the Court below should have held 
that in view of the scheme of arrangement 


under s. 153, Companies Act, sanctioned ' 


by the the respondent was not 


Court, 


entitled to proceed with execution ofhis . 


decree against tke appellant company. 
On the materials on the record in the 
case before. us we. are unable to give 
effect to this contention. In our judgment 
the scheme as passed at the meeting of 
the depositors on March 22, 1933, -and 
sanctioned by this Court on March 27, 
1933, which gave effect to the resolution 
carried at the meeting of the, depositors 
held after the respondent-had obtained the 
decree and put that into execation, related 
to distribution -of the available funds 
among the depositors who were to be 
deemed as creditors pro rata. On a ‘pro- 
per construction of the scheme as it stands, 
and,considering the semein the light of 
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ALLAHABAD HIGH COURT. 
Civil Revision Application No. 127 of 1936 
September 14,1936 
BENNET, J. 
RAMMAN LAL—Degranpint—ApeLicant 
versus 
Hakim KAMLA DAT—F raintirs— 
Orposits Party. — 

U. P, Agriculturists' Relief Act (XXVII of 1934), ` 
s. 30 (1), (2), Sch. ITI, heading O, Expl. ‘a’—Interest 
should be only on original loan—Interest in excess of 
schedule should not be granted—Rate of 33 percent. , 
per annum applies after May 8,1935—Higher rate 
prior to this date can be granted, ` Š 

The interest should not be on the accumulated 
amount due but only on the loan under s. 30 (1) and 
(2, U. P. Agriculturists' Relief Act. ` -7 , 

Under Sch III, heading C, Expl. ‘a’, U. P. Agri- 
culturists’ Relief Act, interést on secured loan rang- 
ing between Rs. 5,001 and 20,000 from January 1, - 
1930, should be 4} plus 3, 4. e. 74 pòr cent. per: 
annum. Jixcess interest above this should not be, 
allowed. 

According to the Government notification published 
in the U. P. Gazette of May 4, 1935, Part 8, p. 200, > 
the rate of 34 per cent. should come into force from 
May 8, 1935. The rate of 34 per cent. per annum 
dozs not apply to period prior to May 8, 1935. “ |, 

©. Rev. App. aginst an order of the Sub- 
Judge, Bareilly, dated Desember 12, 1935. 

Mr. N. P. Asthana, fer the Applicant. ` 

Mr. G, S Pathak, for the Opposite. Party. 


Order.—This is’ a civil revision bya. 
judgment-debtor Ramman 1 Lal against an: 
order passed under s. 30 (2) and other> 


, Sections of the U. P. Agriculturists’: Relief 


Act of 1934. 


` passed 


The ‘applicant in’ ` revision’ 
applied to the Court which passed the decred 
to reduce the decree.’ The ‘decree was one 
on a simple mortgage and the 


. amount of the mortgage bond was Rs. 7 000; 


the date of the mortgage ‘was August: 20, 
1924; the suit was brought on August 15, 
1932; the preliminary decrée was datéd 
July 30,1934, and the period expired | oi 
January 30, 1935, and the final decree for’ 


“sale was passed on February 20, 1939: 
‘The first point which is taken is against the 


the materials placed before us, the scheme ` 


could not possibly be held to apply to 
the depositor who had obtained a decree. 
The appeal is accordingly dismissed with 
costs. The hearing fee in. this Court is 
assessed at three gold mohurs. 


D. . Appeal dismissed. 


finding (b) of the lower Court that interest ` 
was allowed atthe rate of 6 per cent. per’ 
annum with yearly rests on the total amount ` 
due on December 31, 1929 ‘till the date òf 
the suit, August 15, 1932. The objection ' 
taken is that the Court has failed to exer- 
cise the jurisdiction given ‘to it by s. 30. 
(1) and (2). Underthese sub-sections it is 
provided that the interest on the loan 
should not exceed the rate higher than 
the schedule. The section’ refers to the ~ 
interest onthe loan whereas the Court 
below has granted interest ‘on the total 
amount due on December 31, 1929. Iam" 


ae 


1039 ` 


of opiniun forthe reasons already given in 
the connected revision No. 12 of 1936 that 
the interest should not be on the accumu- 
lated amount due . but only on the’ loan, 
that is, on the principal of the loan which 


was Rs. 7,000. Accordingly I allow the 


Tevision on this point and direct that in- 
stead of the: interest at 6 per cent. per 
annnm with yearly -resis on the total 
amount -due on December 31, 1929, up ‘till 
the’ dete of-suit, August 15, 1932, the 
‘amount shall be reduced to the interest-at 
that rate on*Rs. 7,000 only. 


The next point which is argued is point 
(c) by which the Court: below granted 
interest at the rate of 12 annas percent. 
per mensem simple interest, that is, 9 per 
cent. per annum simple interest, fromthe 
date of suit, August 15, 1932; ‘till “ths 
period of grace, January 30, 1935, on the 
principal sum. of Rs. 7,000. -The objection 
takemis that this is not in accordance-with 
the Schedule for s 30. The Court, below 
has granted simple interest and the’amount 
is a secured loan which is in Sch. HI, under 
heading te) between Rs. 5,001 and Rs. 20,000. 
The schedule provides that the interést 


should be X plus 3. Now the. special note. 


(a) provides that from the pericd from 
January. 1, 1930, the rate should -be 14 per 
“cent. We have therefore to add 44 per 
cent. to 3 per cent., and the totalis 74 
per cent. The Court below therefore was 
wrong in-alarding 9 per cent. and accord- 
ingly [allow the revision on this point and 
directthat the rate of interest for this period 
should be reduced from 9 per cent. simple 
interest to 74 per cent. simple interest. 

The remaining point argued ‘was iù 
egard to the order (d). This -provided 
6 per cent..per annum simple interest on the 


-principal amount Rs. 7,000 from January- 


30, 1935, till. May 7, 1935. Now the learned 
.©ounsel for the applicant relies on s. 4, 
which. provides that future interest should 
be ‘at the rate provided in the ‘Govern- 
‘ment Notification in the “Gazette. “The 
' Government Notification is published inthe 

U. P. Gazette of May 4, 1935, Part VII, 
p. 20), and it provides that the ‘rate of 
34 should come into force from May 8, 1935. 
- But the learned Counsel has not shwa that 
: thera is any less rate than 6 per cent. ap- 
. plying tothe pariod before May 8, 1935, 
. which is the paridd ‘with wnich’we ‘are 
‘concernad. The rate of 34. psr “cent. does not 


apply to this period and therefore this part-of ` 


the revision cannot be’ allowsd; As the 


revision has partly sucteeded “and ‘partly 


` 166—103 & 104 «© ce 
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“Bi? 
failed, I direct that the parties should” pay 
their owa costs: 


D. Ordet accordingly. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 91 of 1934 ` ` 
July 6,1936 . 
PoLuccK, J. l 
KRISHNA RAO—APPRLIANÉ 


, versus 

i MAROTI—ResPoNpENT A 

Tort—Damages—Injury caused by animals belong- 
ing to ~defendant—Test of liabtlity—Property in 
dnimals ferae naturae, if can exist. , 
. The test of liability for compensation for damages 
caused by ferccious animals is the keeping or posses- 
sion of ferocious animals, dnd it is not ‘true -to say 
that there can be no property in animals ferae 
naturae, Where the defendant put the nucleus of 
a herd of cattle in .his jungle originally and allowed 
them to breed and develop into a large herd without 
any intsrferenc2, he cannot subsequently’ disclaim 
liability for damage caused by them. , The-true rule 
is that the cwner'’s ‘liability continues untjl soma 
other person has assumed, the dominium of -the 
animal, and has ‘also become aware of its dangerous 
propensities, at wliich pòint the liability for'future 
accidents will be--transferred--to the new dominus. 


- ‘Mr. A. V. Wazalwar,.for-the Appellant. 
> Messrs. A. V. Khare and W, B. Pendhar- 
kar, for the:!Respondent. 4 
Judgment.—This is a defendant’s-sécond 
‘appeal against a decree awarding the 
-plaintif Rs. 200 as compensation for damages 
‘caused. to his -crops -by the defendant's 
-cattle. About 20 years ago the defendant 
‘bought 4 or 5 cattle, cows and calves, which 
‘he allowed to remain in. his malguzart . 
jungle. In the course ofthe last.20 -years 
‘these cattle had bread and multipled,.and 
epessibly joined ‘by other stray cattle, have 
now developed into 60 or t0 head which 
¿wander about at will, are -liable to-attack 
‘men, and. are .unamenable:. to human 
control. as fhe 
The defendant contends that these ‘cattle, 
originally domestic animals, have become 
animals ferae naturae in which no person 
has property, and that, therefore, -he is 


‘not liable tor anything that they have 
: done. .The test of liability, -as stated in 
- Ramaswamy 
-page 213, 

‘:of ferocious animals, and it is not true-to 


lyers Law -of Torts at 
is the keeping .or posgession 


say that there can .be no..property in 


- animals ferae naturae. The defendant put 


the nuc.eus of this herd in his jurigle 
originally.‘and allowed them to breed and 
develop into a lerge herd without. any 
interference. Cap he now disclaim liability 


~ 


_ sum .a3-damages. 


_ “missed; with costs. 
Ne > + r 
E EP 


ELR 
for the.damage that they-have done? At 
page 488 of Clerk and Lindsell on Torts, 
6th Edition, itis stated, i 

{How long an owner of an animal, known by him 
tobe likely to do damage, remains liable for injuries 
csmmittéd byiit afler it has escapad from his possession 
ha$-hever been determined....... : The true rule would 
seem, to-be,that the owner's liability continues until 
some qther person - has. assumed the dominium of 
tle animal, and has also bacome aware of its danger- 
ous propensitiés; at which point the liability for 
future accidents’ will be transferred to the new 
dominus.” | R 

In the present case there is. evidence, 
which. .has been accepted by the lower 
Appellate-Court, to show that the defendant 
claims ownership in these animals. It has 
been objected that this evidence is hearsay, 
but that is not entirely correct. Mahadeo 
(P..W. No. 1). gave two examples in which 
the defendant put forward a claim of owner- 
ship,. of. which Mahadeo had personal 
knowledge of at least’ one. He was cor- 
roborated. by ‘Bapu (P. W. No. 2). 
The plaintiff (P.-W. No. 3) ia cross- 
examination stated. that the people 
of-a neighbouring village.had caught 6 or 7 
of ‘this. herd and the defendant got them 
released; there is nothing to show that.hée 
had no personal knowledge of this and 
the answer-was given to a question asked 
in -cross-examination. Rama (P. W. .No..5) 
and Dasru (P.-W.. No. 6) have given evidence 
to: show. that the defendant tried to catch 
‘these..cattle. on occasions. The defendant, 
“who was rather half-hearted in his evidence, 
stated that he laid no claim of any sort 
.to these cattle, but he did not state when 
‘he “first” disclaimed’. ownership. On this 


“ evidence the lower Appellate Gourt was 


‘justified in holding that the defendant was 
‘the owner ofthe cattle, and that . finding is 
upheld. - a ar ahah i 
There is' nd evidence to show that cattle 
belonging to -dther people have joined this 
herd or-that the damage done -to the 
plaintiff's crops was done by cattle belong- 
ing to other persons. :It- has-been establish- 
ed. that ib was done by this herd and: the 
defendant is, therefore, liable. .. — - 


“The plaintiff has been awarded’ Rs. 200 


as the value of the crop destroyed. .It has 
been objected that the costs of the cultiva- 


tion ought.to have been deducted frem this ` 
„sum; but the defendant has not proved what 


“expenses would be incurred and there is, 
therefore, no basis for awarding. a. lesser 
The appeal, therefore, fails and is dis- 


- `. Appeal dismissed. 


In the matter of r, a wbKuTaR, BUDAUN (ALL) 
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ALLAHABAD HIGH: COURT . - 
-.,, , Full Bench. i 
Miscellaneous Case No. 71. of 
October 16, 1936. weed 
Nuawat ULLAH, BENNET anp-Haretgs, JJ. -u 
In the matter of R,A MUKHTAR, BUD AUN 
—APPLICANT’. ie ene A 
Legal practitioner ~Misconduct and suspension 
Reinstatement—Inherent power of Court to reinstate 
—Principles governing action of Court— Held, on 
facts applicant should not be reinstated. he 
The High Court has power to reinstate a legal: 
practitioner dismissed for misconduct. But he will- 
not be reinstated asa matter of courge after’a cer- 
tain length of time if his conduct dyfmg that time 
is not called in question. While on the one hand 
a legal practitioner, who has been convictedof am 
offexce ‘implying moral turpitude or who has been 
found guilty of some misconduct, may so reform His 
charatter- in cowrse-of time as to justify : his 
re-admission ‘to the legal profession,. on -the 
other hand, the mere fact that he has not rex 
peated his offence and has not shown any tendency’ 
to misconduct himself in his dealings with others 
during a given period is not always ‘sufficient “for 
re-instatement of a dismissed legal practitioner. 
‘The nature. of. the offence or misconduct-for which Hè, 
was disbaired, the length of time which has elapsed. 
since his dismissal, theextent to which he has been 
tried in other walks of life, the opportunities he had’ 
of acting honestly in the face of temptations and.thée 
opinions of respectable persons, who; have had per- 
sonal experience of his honesty are the important 
determining factors. Where the circumstances in 
which a legal practitioner deviated from the path of 
rectitude are not ofa recurring nature or do not 


ki 


1935. =. 


:suggest a deep-rooted c1iminal tendency, a few years 


of unblemished life may justify the- belief that he 
has turned a new leaf. Where, however, the offence 
or misconduct proved against him was of such 
gravity as toindicate an inherent defect of character 
and moral depravity, very cogent - proof ought to.be 
forthcoming to satisfy the Court that he has com» 
pletely reformed himself. | aaa 

Held, on facts mo case was madeout that: Mukh», 
tar who was convicted of criminal breach of truat. 


should be reinstated. KA 


Mis. Case forthe review .of the order -of 
High Court, dated May 30,1929... 0 or 

Messrs. P. L. Banerji, P.. U; Verma and 
Jamil Alam, for the Applicant. wees? 

The Government Advocate, for the Crown, 

Order.—This is an application by Ri 
who was at one time’ a‘ “mukhtur’. and 
revenue agent practising at. Budaun. His 
name was struck off the roll by an order 
of this Court passed on May 30, 1929;:on 
the ground that he had:been convicted-of 
criminal breach of trust under--s.- 409; 
Indian Penal Code and .sentenced-to four 
months’ rigorous imprisonment -and.a- fine 
of Rs. 500, to which the sentence was reduc: 
ed by the Sessions Judge on appeal. The 
present application was made by him on 
January 24, 1935; for reinstatement on the 
allegation that'he has reformed himself: in 


“the interval andin spite of trying circum. 


ae 
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Stances he has steadfastly maintained a 
high standard of honesty. In support of 
his allegation he has’ produced a large 
number of testimonials given by leading’ 
men, official and non-official, of his district. 
testifying’.to his upright character and 
honesty: -He also relies on the judgment: 
of the Munsif of Sahaswin in Civil Suit’ 
No. 15 of 1929, which was instituted shortly 
after his conviction inthe criminal casé” 
The Munsif foundin his favour on the 


identical ‘issue waich was involved in the. 


criminal case. 


. That this Court has power to reinstate. 


a legal practitioner dismissed for miscon- 


duct can admit of no doubt, and the learn-.’ 


ed Government Advocate who appeared to 


Oppose this application did not contend: 


that if thisisa proper case, the Court is 
prevented by any rule of law from reinstat- 
ing theapplicant. We have before us Be- 


veral records of cases in which legal prac- 


titioners previously dismissed were'allowed 
to resume practice. Tne main question; 
therefore, which requires consideration is 
whether in the circumstances of the present 
case, tha Court should reinstate the appli- 
cant in the exercise of its undoubted in- 
herent power in that behalf. The case 


was originally heard by a Division Bench - 


and it seems to have been contended be- 
fore it that the practice of this Court has 
been to reinstate a dismissed practitioner 


after a sufficient length of time during. 


which his conduct was reported to be above 
board. _fo examine the correctness of that 
contention and to have an accurate idea of 
the practice which has prevailed in this 
Gourt, the Division Bench ordered that a 


statement of all past cases be prepared and - 


the recards of such cases with such state- 
ment be laid before the Full Bench to which 
the case has been referred in view of its 
importance. Counsel on both sides have 
commented upon anumber of cases in 
which an application for reinstatement was 
granted -or refused. We may say at once 
that the decided cases do not show any 
such practice as is contended for by the 


applicant and that nogeneral rule has ever . 


been laid down by this Court. Each case 
was considered on its own merits and 
whenever it appeared to the Court that, 
having regard to the gravity of the offence 
or.miscyuduct for which a legal 
tioner was dismissed and to his subsequent 
good conduct hs was a fit and proper per- 
son tobe r2-admitted to the legal- profes- 
sion, he was reinstated. In several instances 


the Court refused. to exercise its power to: 
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reinstate -a dismissed: legal practitioner, “" 

We consider it necessary to dwell ‘on, 
this aspect of the case-to-dispell tha im*’ 
pression which appears -to be gaining 
ground that dismissal of a legal practi- 
tioner merely implies his suspension only. 


temporarily and that ‘he is‘to be reinstated > 


asa matter of course after a certain length 
of time if his conduct during that time is 
not called in question. While‘on the one 


hand we are clearly of opinion that a. 


legal practilioner, whohas been convicted 
of an offence implying -moral turpitude or 
who has been found guilty-of some mis- 
conduct may so reform his character in 
course ‘of time as to justify. his readmission. 
to the legal profession; “we think, on tha 
other hand that the mere fact that he has 
not repeated his offence and has not shown 
any -tendency to miscondu’t himself in his’ 
dealings with others during a given period 
isnot always sufficient for reinstatement 
of a dismissed legal practitioner. The 
nature of the offence or misconduct for 
which he was disbarred, the length of time 
which has elapsed since his dismissal, the 
extent to which he has been iried in other 
walks of life, the opportunities he had of 
acting honestly in the face of. temptations 
and the opinions of respectable persons 
who have had personal experience of his 
honesty are tha important determining 
factors. Where the circumstances in which- 
a legal -practitioner deviated from the path- 
of rectitude are not of a recurring nature 
or do not suggest a deep-rooted criminal: 
tendency, a few yearsof unblemished dife' 


may justify the belief that he has turned:a’ ~ 


new leaf. Where, however, the offence dr’ 


misconduct proved against him was of syeh - 


gravity as to indicate an inherent defect of: 
character and moral depravity, very cogent 
proof ought to be forthcoming to satisfy the 
Court that he has completely reformed him- 
self. 

In this view, it is necessary to consider 
the gravity of the ofence of which the ap- 
plicant was convicted and the evidence 
showing that he has so reformed himself 
after his release. from jail that hə can ba 
safely trusted to behave hondurably.- To 
obtain an accurate idea of the former, it is’ 
not enough to say that he was found guilty 
of having misappropriated three hundred 


rupees odd belonging to his client. We haya. 


examined with some care the judgment of ' 


the trying Magistrate and the Ses io:s 
Judge in the criminal case in-which tne 


applicant was ‘convicted and we are con., 


strained to say that the applicant was con- 
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victed of-a very serious offence and that 
probably it was not the first ef its kind. 
He was,engaged by one Nehali for with- 
drawing Ks. 814-20 standing to his credit 
in-the Government Treasury. The applicant 
- accordingly . withdrew that amount but. did 
-not pay it immediately: to his client who, 
after waiting for some days, came to him to 
~ demand the money. He then paid Rs. 508 
and retained the -balance of Rs: 303-20 
claiming. it to be his remuneration for his 
services. This.happened on-April 30, 1902. 
These’ facts were found by the Criminal 
Court not on the mere testimony of Nehali 
but in view of the -dramatic development 
. Which followed the incident.-Nehali at once 
-approached the’ District- Magistrate and 
- complained to him of what had happened. 
The District Magistrate took a very prompt 
‘dction and questioned. the- applicant -as 
to whether Nehali’s allegation was- true. 
The applicant. said that -he had paid the’ 
éntire sum of Rs. 814-2-0 to Nehali on the 
“+. preceding Iriday and taken a receipt 
therefor... The District Magistrate asked the 
‘names of the-person who were present when 
. lie made the payment. -He mentioned’ the 
nanes of three persons who did not support 


+ 


» 


The District. Magistrate. had a» search 
- made of the applicant's house for the receipt 
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was a good deal more: than-misappropriat- 
ing part of his client's money. Ir included. 
a deliberate fabrication of the receipt, as 
was found by the trying Magistrate and. the 
Sessions Judge on appeal. hg 
After the termination of criminal pro- 
ceedings when the applicant was in Jails 
notice under s. 12; Legal Practitioners Act 
was issued tohim to show cause why he 
should not be dismissed. He instituted a 
civil suit for a declaration that the receipt 
in question in the criminal case was genuine 
and for another relief which it is not neces- 
sary to mention. ‘The Munsif of Sahaswan 
wh) decided that case found -in his favour. 
In the meantime proceedings under tke 
Legal Practitioners’ Act resulting in his 
dismissal had terminated. He then applied 
to this Court for reinstatement, relying 
upon the Civil Court decree and a certifi- 
cate of good character by Mr. Nethersole, 
who was at one time the District Magistrate 
of- Budaun. That application was disposed 
of by the same three Judges who had dis- 
missed him, and they held_in an elaborate 
judgment that the Civil Court decree had 
been obtained coliai ly and = ne pe 
ose of supporting: his application for re- 
aa The learned Judges observ- 


ed + og 
“Weare satisfied -that the Civil Court decree can 


i whatever to R. In fact, if it 

Pate mia ak all, it indicates that he was 
merely preparing false “material with a view to 
-influencing this Court, :if possible, ata later stage. 
This order was'passed -on February 26, 
1932. - After a lapse of three ‘years R. re- 
newed his application. for reinstatement, 
which was made on January 24; 1935. “All 
the testimonials he has = produced bear 
dates -before January 24, 1935. The testi- 
monials are too numerous- to allow of their 
being dealt with one by one. R, is able . 
to produce certificates from the District 
Magistrate -and the District Judgeot Bu- 
daun and fiom almost all the Magistrates, 
the Civil Judge and the Munsif of that 
District. He hasalso produced certificates 
given’ by leading citizens cf the town ahd 
its neighbourhood. Briefly stated everyone 
sympathises with him for the unfortunate 
-circumstances in which he lost his practice 
end has toface privation and hardship of 
life. ‘Everyone-also says that his character 
is génerally considered to be irreproachable 
and that- he is perfectly reliable. Some of 


- which he said he had obtained from Nehali. 
-No such - receipt ‚was found -then, nor did 
‘he produce one. - Subsequently he - pro- 
‘o duced a receipt-purporting to-have been 
ascribed by the man who was- never ex- 
' „amined and attested by persons other than 
v those .whose names he had mentioned as 
mat -witnesses to the District -Magistrate. The 
‘“teceipt-bore the date April- 27; 1928, - The 
applicant's case was that. the money was 
paid and a receipt executed on -that date. 
: Nehali’s case, on the. other hand, was that 
‘the sum of Rs. 508.was paid: to’ him on 
April 29. Nehali was able to prove at the 
-trialthat he was at -Sahaswan - on-April 27, 
-1928,, where he had gone to give “evidence 
-in the -Court ofthe Munsif ofthat place, 
though he .was not actually examined. The 
,Tecord of the case in which- he had. been 
. summoned to give -evidence satisfactorily 
- demonstrated.that Nehali had ‘attended the 
- Qourt. at Sahaswan on April 27; 1928, when 
„he “was discharged and diet money paid to 
him. “His thumb-impression in proof of $ 
uthat- fact appeared on the record ofthat them go to the length of- saying that the 
>» case: - We are :omitting ~ all :controvesial litigants heave évery. confidence in ‘him, 
„matters and referring only to'such features “With the exception of one of these gentle- 
cof the case ascannot be -doubted: It'is ‘men whose testimonials we shall presently 
‘perfectly clear-thatthe:.applicant’s ‘offence . -consider, no one has had any” dealings with 
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him or personal experience of his integrity. 
Boiled down, their opinion comes to, this 
that they know nothing against his-character. 
The only exception is Mr. Jyoti Prasad 
of Shahjahanpur, whois a gentleman of 
position and possessed of extensive zamin- 
dari. The applicant was in his employment 
asa manager “for some time” , during 
which he gave entire satisfaction to his 
employer. Mr. Jyoti Prasad saysthat he 
found him “honest and straightforward” in 
his dealings and that he is “repentant and 
feels deeply the stigma attached to him as 
a consequence of the criminal case.” 

Though the certificate isnot duly proved, 
we have no reason to doubt its authenticity. 
It does not, however, appear why Mr. Jyoti 
Prasad hadto deprive himself of the ser- 
vices af the applicant. The applicant him- 
self stated before us that he left-his ser- 
vice, because he had to live near a certain 
jungle and his‘health |, broke down. The 
certificate is dated April-16, 1934, and the 
applicant ,may be taken to have conscien- 
tiously worked as the manager Of the estate 
for some time after his'release from jail; 
but this is ali that can be said with any 
amount-of certainty about his. character 
during the time which has elapsed since 
his release from jail. We are not prepared 
tosay that, having regard to the gravity of 
the offence cf which he was convicted and 
which we have mentioned in some details, 
sufficient proof is forthcoming to warrant 
the view that his is a proper case . for re- 
jnstatement as a Mukhtar. . Accordingly we 
reject his application. 


N. '- Application rejected, 
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Civil Appeals Nos. 70£ to 714 of 1934 © 
February 28, 1936 i 
: M.C. Gnose, J. 
- ‘CHANDRA KUMAR DE —APP2LLANÉ 
: ' versus > > f 
K.C. MUKHERJEE; OFFICIAL’ 
© RECEIVER—Rtsponpent. 

Receiver—High' Court appointing Receiver of estate 
.—Suit_by him on behalf of estate—Authority by 
‘High Court'to institute same can, be filed at- any 
stage of suit~ Limitation Act (IK of 1908),, Sch. I, 
Art. 130—Landtord ‘and tenant—Tenant not paying 

rent—Limitation against landlord, when starts. 
Where a person who has been appointed a Receiver 
of a estate by the High Court, institutes a suit on 
behalf of the estate, an authority from the High 
Qourt to institute the suit may be filed by the Re- 
ceiver at any stage of the suit ; the authority being 
required as a question of the bona fides of the Re- 

ceiver, 
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As between the raiyats of an estate and the, 
landlords of.an- estate, wlien a raiyat holds land of 
an estate without payment of rent, limitation against 
the landlord will- only arise 12 years after the 
landlord has. come to know’ that tle défend-, 
ant possesses the- land without payment of rent. 
Nityammal Ghose v. Kissen Kishore (3), Prasanna 
Kumar Mukerji v. Srikanta Rout (4) and Jagadeo 
Narain Singh v. Baldeo Singh (5), referred to, Chunz 
drabullee Debia,v: Luckhea Debia Chowdhurats (l) 
and Gagan Chandra v. Birendra Kissore (2), distin» - 
guighed: 4 - ae 

Messrs. Atul Chandra Gupta and Nih” 
pendra Chandra Das, for the Appellants. | 

Mecers. Chandra Sekhar Sen’ and Satis 


Chandra Sen, for the Respondent. ` 


Judgment.—These 1! appeals are by 
the. defendants in suits for assessment of. 
rent on the gound that the defendants. 
have been holding the-lands without pay~, ’ 
ment of rent to the plaintiff landlord. Many. 
suits of the same nature were tried by the, 
trial Court, which decreed 3 suits ex parte 
and dismissed all the other suits, on cons, 
test. In .16 cases the landlord appealed, 
and the Court of Appeal .below.dismissed | 
one of the appeals and.decreed, the. other,’ 
15: appeals. : Out of those 19 ‘appeals, 
second appeals have been.tiled in this Court , 
in 11 suits. The suits which are in appeal- 
to this Court are suits Nos. 86 to 91, 114, 
to 114 and .184 of the trial,Court, The, 
same .argumenis have been.made in all the `’ 
cases. The first, point taken, by the learned 
Advocats for. the appellants is that...the 
suits are not mainiainable a the instance 
of the plaintiff.. The™plaintiff. is. the Res 
ceiver appointed by the High Court, of the 
estate in question. It.is, urged that he 
didnot file the. authority of the.Court to 
institute these suits, and without the Courts 
authority the plaintiff -Receiver. cannot 


c 
T 


-maintain the suite.. Upon hearing .the 


learned Advccates on both sides, ib appears 
that this point of maintainability. was not 
raised. in. the, trial Court. in any. of the 
11 suits. now: under appeal and no > issue 
28 :to maintainability was framed in -the 
trial Court.. In only one of the 19 suils 
tried by the trial Court: was the issue. of- 
maintainability raised, but the:trial Court). 
before judgment, recast the issues and tried 
the issue.of maintainability in- all the suifs.. 
The point was only -taken in the argument 
in the trial Court and at that time on Decem- - 


~ 15, 1932, the.plaintiff Receiver filed.an apr.. 


plieation to: file. the authority of the Court. 


but the authority which he’ filed afterwards 


was. found’ to be: an -authority to him as 

Receiver of the estate of the ijaradars and: 

not Receiver of the present estate. 5 M 
Afterwards, in the Appellate. Court,.the 
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Receiver rectified hig mistake and filed an 
„authority granted by an order of this Court 
in: 1990. That. authority was granted by 
Buckland, J., to the- Official Receiver of 
the High Court as Receiver of tLe estate 
in question. It’ was not granted by name 
<to. the individual hotding the position of 
Official Receiver. -That authority, therefore, 
covers the plaintiff who was appointed 
Official Receiver long after 1920. In the 
civeumstances the plaintiff had authority 
to institute the suits. Such authority from 
the Court may be filed by the Receiver at 
any stage of the suit; the authority being 
required as a-question of the bona fides 
of the Receiver. The next point taken by 
the learned Advocate is that the suits are 
barred by limitation. This point was dealt 
with by the trial Judge who held that the 
defendants were in possession for nearly 
a century and their possession was open, 
that the property in suit was tanks, and 
the defendants had long held possession 
of them without payment of rent and such 
open enjoyment’ ‘made their possession &d- 
verse tothe plaintiff. The Court cf Appeal 
below appears to have committed an error. 
That Court thought that the trial Court had 
not decided the issue, but the Court of Ap- 
peal below upon the facts of the case came 
to the conclusion that no question of limita- 
tion properly arose in these suits. The facts 
of these cases are that these tanks are within 
the revenue-paying estate of the plaintiff. 
The defendants are all raiyats in the estate 
of the plaintiff and they have been for 
long possessing these tanks of their land- 
lord without payment of rent. It may be 
stated that the estate from 1836 onwards 
was inthe hands of ¢jaradars It was only 
in 1931 that the estate cnme into. the 
possession of the Official Receiver of the 
High Cort. ; 

The learned Advoeste for the he 
has . cited. the cases of Chundrabullee 
Debia v. Luckhea Debia Cnowdrain (1) and 
Gagan Chandra v. Burendra Kissore (2). 
Upon perusal of those cases it appears that 
the facis of those cuse ‘are entirely different 
from the facts of the present suits. The 
learned Advocate for the respondent has 
quoted, the case of Nityanand Ghose .v. 
Kissen Kishore (3). In that case it was 
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of this country -B's tenant and is bound to 
pay him fair rent. In Prasana Kumar 
Mukerji v. Srikanta Rout (4) it was held 
that mere non-payment of rent does not by 
itself @onstitute adverse possession In a 
ténant. against his landlord. In .Jagadeo 
Narain Singh v. Baldeo Singh (5) the ten? 
ants and their predecessors had paid. no 
reni since 1839 but the lands being with- 
in the revenus-payirg estate of the land- 
lord, -their Lordships held that the burden 
wag, on the tenants to prove that they 
we:e entjtled to hold them free of rent and 
that their possession was not adverse to 
the pldintiff so as to render the claim for 
assessment of rent barred hy limitation. 
In the present suits the defendants are all 
raiyats* of the plaintiff's estate. In course 
cf time they took possession of the khas 
tanks of the plaintiff and they held pos- 
session for many years withcut payment 
of rent. The Resord of Rights were finally 
published on March 24, 1920. It was theré 
recorded that these tanks were within tke 
estate of the plaintiff, that the defendants, 
tenants of the eslate, were possessing these 
lands es settled raiyats cf the villages, that 
‘they had’ been paying no rent for the same 
but were liable to payment of rent. a 
The suits were instituted on March 24; 
1932, jugt within 12: years of the final 
publication of the Record of Rights. As be- 
tween the raiyats of an estate and the 
landlords of an estate, when a raiyat holds 
land of an estate without payment of rent 
limitatiow against the landlord will only 
arise 12 years after the landlord has comè 
lo know that the defendant possesses ‘the 
land without payment cf rent. In these 
cases there is nothing to show that before 
the final publication of the Record of Rights, 
the proprietor of the estate was aware that 
the defendants were holding these tanks 
without payment ofrent. Thesé suits are 
not, therefore, tarred by. limitation. In the 
result tLese appeals are dismissed with: one 
set, of costs. Leave to appeal under s. . 15 
of the Latters-Patent is refused.g >> e 
D. Appeal dismissed.” 
aoe O 173; 16 Ind. Cas, 365; 17 0 W N 137; 16 © ` 
(5) 491 A 399; 71 Ind. Cas. 934; A I R1932 P.N 
212; 2 Pat. 38; 3 P LT 605; 36C L'J 499; 32 M L. T 
al (1923) M W N31; 270 WN 925; 45M L J -460 
WC). C N ; 


held that where A holds and cultivates . P Q 


B's iard, A is by the universal custom 
(1) 10MI A214; 5 W R1; 1 Suther 602, 2 Sar. 119 
PC). 

£ > 220 L J135; -30 Ind, Cas, 931; AIR 1915 Cal. 


§90. 
(3) (1864) W R- Act X Rul, 82. 
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Na tel Buraman,'O. J. AND Bapat, J. S 
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UL CHAND AND ANOTAER--: | 
Wi aga :“PLAINTIPRS—RESPONDENTS 
~. LAmitation Act (IK: of.1908), Sch. I, Arts. 131, 


110—Suit for recovery..of.arrears -of rent periodical- ` 


ly recurring—Express declaration of right not asked, 
for—Limitation—Relief as to establishment of his 
periodisally recurring right and also for recovery of 
arrears—Art.131,applicability.- ` > > ; 

. Article 110, Limitation 
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plaintiff cannot - be allowed to: evade the . provisions 
of Art, 131 by, merely, not asking for an express 
relief ‘fora declaration of right.. A plaintiff is not 
entitled to recover arrears of rent~ without in - the 
first place establishing’ his right ‘to recover it, ‘if 
such right. is denied: “Therefore, where such a right 
is denied, a claim for recovery. of rent necessarily 
involves asa condition precedent the establishment 
of, the plaintifs’ right ‘to recover rent, irrespective 
of!the question -whether an express rélief for such 
a‘ declaration-is asked for.or not. [p. 824, cols, 1 & 2.] 
2 [£ inone and. the same-suit both .the reliefs for 
the establishment of a periodically récurring right 
ug well as for the recovery of the arrears as a” con- 
sequence. of such right are claimed, then Ait. 131 
would. apply.to the first-relief and the appropriate 
Article, like 110 or 62 or failing any, such Article, 
Art: 120 may, apply- to the second relief. [p. 824, col. 2.] 
“UP. A, from’ the’ dec 
dated April 29, 1935.5 
“Mr. Ambika’Prasad, for thé Appellants. : 
` SMF, ‘B. Malik, forthe Respondents: | 

>, Sulalman,-C..J-—This is an appeal by 
the defendants in a suit brought for reco- 
very of parjotz2. eu ground rent in respect 
of. the’ sité:of .2 house occupied by the de- 
fendañńts: Admittedly,’ the . plaintiffs ` are 
the landlords, and in the plaint they alleg-- 
ed thab there was a liability to pay parjot 
atthe rate of ten annas a-year, out of which 
six annas a year was Jeviable on the plot in 
question on the basis of an agreement to 


isio of Allsop, J. 


pay such ground rent. It was alleged that 


the plaintiffs are entitled to get Re. 1-2-0 
on account of the ground rent for the past 
three years which the defendants have not 
paid, The relief claimed was for a decree 


- HIDAYAT ULLAH V. GOKUL CHAND” (ALL) = 
awarding Re, 1-2-0 on -actount-of arrearês0f . ` 


ULLAH AND OTHERS- ` 
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ground rent for the past. three: years-iwith ~~ 


interest-and:-costs: "The defendants’ while 
_+,8dnitting: that the plaintiffs were: theTand:, .. 
‘lords of:the land and -admittingithat “the ., ~ 


defendants were occupying: the sife:as ryats 


‘or tenants, denied that there. was any: lis 
bility. fo pay. In para. 4-of the written | 


statement it: was specifically’ pleaded:that 


along remained’ in possession of -the.-site'; 


the defendants denied the right' of the .. 


plaintiffs to realise any ground: rent in rese 
pect of the ‘plots’ in’ question within’ the 
knowledge and information of the plaintiffs; 
elc., -and also alleged’ that they had never 
in fact’ paid any ground rent. i ot, 
:.Both:.the Courts below -dismissed the © 
claim. “The findings of the lower Appellate 
Court were that-the plaintiffs, through their 
agents; had been making demands but 


‘the defendants.and their ancestors had all’ |, 


that the defendants were always refusing. _ 


payment. (Indeed they denied the plaint- | 


iffs" right to claim parjot.) :Such.demands. 
and refusals have been going on “for 15-01 
16 years prior to the suit. ‘In particular a 
suit was brought by the plaintiffs’ prede- 
cessor in 1901 for recovery: of parjot: and 
the right torecover such parjot: was . de- 
nied by the predecessors of-the defendants- 
in their written statement, “but: the suit. 
was allowed to be dismissed for default of 
appearance.. © 2) he ets 
: “On appéala learned Jridge of this Court. 
has decreed the apppeal ‘and. remanded the. 
suit. He has conceded ‘that the. case in 


Mohammad Husain v. Mohammadi Bibi (1), .. 


is in favour of the defendants, but ‘has 
held ' that that case ismo authority because; 
it ‘was decided without -reference to ‘an 
earlier case in Lachmi Narain v. Tutab-un- 
nissa (2); which supports: thé. plaintiffs. 
In‘the former case in Mohammad Husain v. 
Mohammadi Bibi’ (1),: a “suit had - heen. 


brought~by“the landlord with a prayer:to . 
assess ‘rent on the: land ‘and-for recovery. . 


of ‘rent ftom ‘the -defendant.’ ‘There “was, 


no express relief for a declaration ‘of title,: : 


Pop 


t 


the prayer being one for assessment of rent.. ,.. 


A learned Single Judge of this. Court came. 
to : the conclusion that the prayer as framed . 


was iñ sabstance-a prayer to establish:the. . 


plaintiff's“right to obtain-rent:at a particu? 
lar’rate and that accardingly’:the -suit was: 
governed by «Art. 13L and Art. 120 was in-, 
applicable. - ik 


“The case: was remanded for enquiry’as., 
(1) 133 AL J 333; 28 Ind. Cas 600; A I R'1915 AN c SA 


7, . i 
- (2) 34 A 246; 14 - Ind. Cas. £05; 9 A L J 297; : 
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to whether there-had been a refusal of en- 
joyment of the right by the defendants at 
some time prior to 12. years preceding the 
date of the suit. On the other hand, in 
the caseof Lachmi Narain there was a ‘lia- 
bility to pay certain annuities under a.docu- 
ment,.and these amotints were paid up to 
16598 or 1899, when. the defendants’ prede- 
cessor stopped payment. The suit for re- 
covery of arrears was brought in the year 
1909, within 12 ‘years of the last payment. 
Obviously, ‘therefore, no question of there 
having been a refusal of the enjoyment of 
the right at a time 12 years prior to the 
institution of the suit at all arose. The 
learned .Judge3 held that Art.131 could not 
apply to the claim for recovery of arrears, 
as. that was: confined to a declaration of 
title. They agreed with certain observations. 
made. ina Punjab case and did not agree 
with the view ‘expressed in two Madras 
cases. As the question whether the pleint- 
iff. was entitled’ as’ heir to recover the 
amount was also disputed, the case was re- 
manded for trial. Itcannot, therefore, be 
said that the Division Bench case is ne-es- 
sarily contrary to the ruling of the learn- 
ed Single Judge. 

- Now. where the suit is purely for reco- 
very of arrears of rent, Art. 110, would be 
applicable and a claim for more than three 
years. would be barred by time. On the 
other hand, if the suit if brought merely 
for. a declaration that the plaintiff possesses 
a periodically. recurring. right to get rent 
from the defendant, then the su t-would cer- 
tainly be governed by Art. 131 and would 
be. barred by time if there had been a re- 
fusal of the enjoyment of the right more 
than 12 years before. the suit. But a plaint- 
iff, as in the present case, may evenin a 
case where there has heen such a refusal 
more than 12 years: before the suit bring 
a suit forrecovery of the arrears of rerit 
without. asking expressly for a declaration 
of his right to recover rent. It seems to 
me that a plaintiff cannot be allowed to 
evade the provisions of Art. 13], 
not asking for an express relief for a dec- 
laration of fright. A plaintiff is not.entitled 
to recover arrears: of rent without in the 
first place éstablishing his right to recover 
it, if such right is denied. Therefore, where: 
such a right isderied, a claim for recavery: 
of-rent' necessarily ‘involves. as a condition 
precedent the establishment of the plaint- 
ufs’ right to recover rent, irrespective of the 
question. whether an express relief for such 
a declaration is asked for or not. Ifa suit 
brought. for the: establishment of the plaint- 
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jff's right would he bared by time, then 
by merely not asking. for such a relief 
the plaintiff cannot evade the law of limi- 
talion and recover the amount due. 

Such a view wo:ld,in my opinion, prac- 
Healy nullify the provisions. of Art. 131, 
If we accept the aigument of Mr. Malik, 
then the result would be that if, on identi- 
cally the same facis, namely, where the 
enjoyment of the right hid been refused 
more than 12 years ‘prior to the suit, and 
the plaintiff in one plaint asked for the es- 
tablishment of bis right, his claim will be 
barred by time ; but in the-other case if he 
omits that relief from his plaint, he can, 
succeed in obtaining the arrears. This, in 
my opinion, would be an anomalous position. 
Is has been contended before us on the 
authority of some: Madras and Lahore cases, 
that the Article applies exclusively to a 
case where nothing but a declaratory relief 
is asked for. This,in my opinion, is not 
correct. Ifin one and the same suit both 
the reliefs for the establishment of a period-, 
ically recurring right as well as for the 
recovery of the arrears as a consequence of 
such right are claimed, then Art. 181 would 
apply to the first relief and the appropriate 
Article like 110 or 62, or failing any such 
Article, Art. 120, may apply: to the second 
relief. 


In a suit where a specific relief for the 
establishment of the right is not claimed, 
there can betwo alternative views. First 
that inasmuch as the establishment of the 
right torecover rent is a necessary and pre- 
liminary. condition to the decree for arrears, 
the former must be understood to be neces- 
sarily implied in a suit for arrears of rent. 
Of course, where the right itself is not de- 
nied or at any rate was not denied more 
than 12 years befora lhe suit, no serious 
difficulty arises, end the arrears can be 
claimed for the period allowed by the ap- 
propriate Article; but where the right is 
not admitted, then the establishment of 
such right must precede the decree for 
arrears in favour of the plaintiff. The second. 
is hatif the plaintiff has deliberately re- 
frained from asking for the establishment of 
his periodically recurring right but merely 
asks for a decree fur money, “then the claim, 
unless the plaint is emended, must fail, if 
the right to recover it is denied, for obvi- 
osly- “the plaintiff cannot get a money 
dec-ee withcut first proving that he has 
such a right. 


In a case which went before a Full Bench 
of the Madras High Court in Manarikrama 
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Zamorin Raja x. R. P., Achutha Menon (3), a 

suit had been brought for the- recovery 
of arrears of adima : allowance -for a period. 
of eight years with interest. We are.in~.. 
fc crmed that an. adima allowance: is- some” 
sort of a subsistence allowance . which a 
tenant attached toa certain land is entitled 
to get whether the landlord employed any 
extra. labour -or not. At any rate ‘it was 
apparently not such an allowance as to which 


Art. 128, Limitation Act, would be appli- 
cable. There was not complete unanimity 


between . ihe members cf-the Bench before 
whom the case came up first . for hearing, 
and accordingly the question wes 1eferred 
to a Full Bench for an answer. Tayabji, J. 
in his order had suggested that the lan- 
guage of Art. 131 was nct appropriate to a 
suit for recovery of sums-that.have become 
due under or is a conse quence of such right. 
He remarked: 
“Speaking with réference to the facts of this case, 
it seems to me that the Article applies to the suit in 
- so far as it has reference to the establishment of the 
right to fhe adima allowance; but that the Article does 
not 1efer tothe claim for payment of the allowance 
already due under the right so nee 
The two questions are quite distinct and apart... 


The learned Chief Justice was inclined i 


take the view that Art. 181 was- confined - 


to suits brought for the purpose of obtain- 
ing an adjudication-as. to the question - of 
such a right and not toa -suit to recover 
` moneys due by reason of such a right; . but 
in view ofcertain previous authorities he 
came to the conclusion that Art. 131 was 
applicable. Indeed, the learned Chief 
Justice went further and held that Art. 
131 not only. applied to the claim for the 
establishment of the periodically recurring 
right, but also to tbe claim for the recovery 
of the arrears as well. Ayling, J.- although 
considering that the question was not free 
from doubt, was not prepared. to differ and 
Oldfield, J. agreed with that view. The 
result wes that the plaintiff's . claim for 
arrears forthe entire period of eight years 
with interest was allowed. The judgments 
do. not indicate that- there had been any 
` previous refusal of the enjoyment of the 
right more-than 12 years prior to the suit. 
Bo far as the view that Art. 13] . is ap- 
plicabls, even though in the. suit. there is a 
claim for recovery of arrears, is concerned, 
Tam infull agreement, but with great 
respect I would “prefer to accept the view 
expressed by Tyabji, J. that Art. 131. would 
not be applicable to- that part - of the 
claim which contains,a relief for.the recovery 


(3) 38 M 916; 23 Ind. Cas. 806;-A IR 1914 Mad. 
377; 26M LJ 377; (1914) M W N 228; 15 M, L T.23 
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of arrears. The contention. accepted by the 
learned Chief Justice was to the effect that 
as there was only one Article in the case of 
a suit. with reference to a periodically 1e- 
curring right and nottwo as in the case 
of suits based on an alleged right to main- 
tenance (Arts. 128 ‘and 199) the. use óf the 
word “establish”, indicates that the legis- 
lature intended to deal with. both classes” of 
suits in the same Article. There döes not 
seem . to be, any valid reason for holding 
tkis view, for instance, in a suit for pos- 
session of property and mesne profits, the 
claim for possession may be governed by 
the 12 years’ rule, whereas the claim for 
mesne profits is governed by the three 
years’ rule. It seems to me that there 
is no incongruity in applying one Article 
to one relief and another AANE to the other 
relief claimed. 

In Janarandan Trimbak v. Dinker Hari 
Rajguru (4), there, was a suit to recover 
arrears .of revenue paid without any claim 
for declaration of the right, as the. same 
had been declared in a previous litigation. 
The Bombay High Oourt applied, Art. 62, 
Limitation Act, and allowed arrears for 
three years only and held that Art. 131 
was not applicable. It, therefore, seems 
to me that where the plaintiffs” right had 
not been denied more than 12 years be- 
fore the suit, no difficulty at all arises, 
and the claim for recovery of arrears is 
governed. by the appropriate article, other 
than Art. 131. But where the enjoyment of 
the right had in fact ‘been refused by the 
defendant more than 12 years before the suit 
and the plaintiff brings a suit for re- 
covery of arrears, then (1) if he 
asks expressly for a relieffor the estab-. 
lishment of «his periodically recurring 
right, the relief cannot be granted as it is 
barred by time, and (2) if he does mot ask 
for such a relief in: express terms, then 
(a) itmay be assumed that inasmuch 
as the establishment of - the right is 
a condition precedent for- the grant- 
ing. of the relief for recovery: of 
arrears, such a claim is. necessarily i im- 
plied in the suit, and the suit is in ` sub- 
stance one for establishing a periodically 
recurring right coupled with the recovery 
of the arrears which is,a necesSary-conse- 
quence.of such-right. In such an event when 


‘the, right itself cannot be established after: 


the lapse - -of 12 years from the refusal of 


‘the enjoyment of the right, no decree for 
“arrears can (be. passed, 


or (b). at any 
(4) 55 B 193;, 131 Ind. Cas.-465; A TR 1931 Bom, . 
189; 33Bom. L R 127; 1; Tàd: Ral. qop Bom. ..289, 
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rate where ihe plaint is so worded as al- 
together to omit all reference to the est- 
ablishment of the right, and the plaintiff de- 
liberately refrains from asserting that there’ 
is “any such right, then ifthe right is not 
admitted, the suit should fail on the ground 
that the plaintiff had not alleged and, 
therefore, should not be allowed to prove 
the éxistence of such a right. But in no 
case where the refusal of the enjoyment of 
the right was more than 12 years .before 
the suit and the claim for the establishment 
of the recurring right would be barred by 
time, can the plaintiff succeed in recover- 
ing the arrears of rent against the defen- 
dant where the claim is disputed. I would, 
iHerefore, allow this appeal and restore the 
decrees of the Courts below. 

Bajpal, J.—I agree with my Lord that 
this appeal should be allowed. The plain- 
tiffs brought a suit for the recovery of ar- 
rears of ground rent for three years on the 
allegation that they were the zamindars of 
the plots which were settled with the 
‘defendants’ predecessor on payment of a 
certain ground rent, and as arrears for 
three years were due, the plaintiffs sought 
recovery of the same. The 
amongst other pleas alleged that they had 

“denied the rights ‘of the plaintiff to realize any 
ground rent in respect of the plot in question with- 
in the knowledge and information of the plaintiffs 
and their ancestors, and they never let the plaintiff 
realize any ground rent in respect of the plot in 


question. In every case the rights of the plaintiff 
are barred by 12 years’ rule of limitation.” 

The Courts below dismissed the plaintiffs’ 
suit on this plea of limitation. A learned 
Single Judge of this-Court haa, disagreeing 
with the view of the Courts below on the 
-preliminary question of limitation, remand- 
ed the suit to be tried on the merits. The 
lower Appellate Court has found that . 

“The oral evidence of the appellant's witness, 
Hasan Askari, shows that- he is a servant of the 
appellants. from 16 or 17 years, and that since then, 
demands were always made and payments were 
refused by the respondents. The evidence of 
Hedayat Ullah, respondent, shows that the appel- 
lants and their predecessor-in-interest used to make 
demands and that payment was always refused 
from 15 or 16 years.” 

It further appears that in the year 1901 
the plaintiffs instituted a suit for the 
recovery of ground rent, and in the wiitten 
statement the defendants raised the plea 
that no ground rent was payable. The 
suit was ultimately dismissed for default 
and there was nO adjudication on the 
merits, but there can be no doubt ihat 
the denial of the plaintiff's right took place 
‘as long'ago as 1901, and this denial’ has 
been consistently made through succeed- 
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ing years. The right to recover. ground 
rent (parjaut) is “a periodically recurring 
right,” and itis conceded that if the plain= 
tifs had brought a suit for- the establish-: 
ment of this periodically recurring right, 
the plaintiffs’ suit would have been barred: 
by Art. 131, Limitation Act, inasmuch as‘ 
the plaintiffs were first refused the enjoy= 
ment ofthe right more than 12 years ago.’ 
But it is contended that the present suit’ 
is not a suit for the establishment of any: 
tight but for the recovery of arrears of 
rent, and under Article 110 the plaintiffs 
have three years from the time when the 
arrears become due for bringing a suit: . > 

On the face of it, the position seems to 
be anomalous, but the contention of the 
plaintiffs is that in order to see whether 
the present suit is barred by limitation or 
not the only article that should be looked’ 
abis Art. 110 and not Art. 131. In this’ 
view of the case the question arises if the 
arrears claimed were due or not at the. 
time of the suit. The defendants say that 
looking into the facts of the present case, 
the denial was made in 1901 and that 
even if the plaintiffs prove the fact that 
they are the landlords and that there was, 
any settlement by which the defendant's 
predecessor engaged to pay parjot to the 
plaintiffs, rent continued to be payable ab 
best for a period of about 12 years from- 
1901 and after the expiry of 12 years from 
1901, the arrears became non-payable, and 
therefore, are not due from that time... In, 
this view of the case the plaintiffs have. 
failed to establish that any arrears were 
due from after 1913, and even -if one’ were- 
to look at Art. 110 alone,. the plaintiffs” 
suit would be barred by time. UT dinate <a 
_ There is yet another way in which: the 
case can be approached. Assuming that- 
the plaintiffs have been able to prove that: 
they are the landlords of the village and’ 
assuming also that there was a settlement- 
with the defendants, predecessor for ‘the- 
payment of parjot, the plaintiffs might,. 
in one sense, be said to have established 
their right, but then before they can suc- 
ceed in obtaining a decree; they should: 
further prove that they have a subsisting: 
right to recover the money, that is a'right- 
to recover not barred by the law of limi=- 
tation. Although the plaint in the present. 
case is worded as a simple one for the ře=. . 
covery of rent, itis clear on the pleading. 
of the defendants and on the finding of the- 
Court below that the plaintiff's success de- 
pends on the establishment of a subsisting 


‘right, and the claim for such an establish- 
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ment. saa: be deemed to be latent in 
the present suit, and such a claim has been 
allowed to Japse by efflux of time. The 
authorities that have some bearing, direct 
or indirect, to the facts of the present case. 


have .been discussed in the judgment of 
I would. 


the Hon'ble the Chief Justice. 
only discuss a few cases which might 
throw some light on the meaning of the 
words “to establish” used in Art. 131, Limi- 
tation Act. Their Lordships of the Pri ivy 
Council in Jagadamba Chaodhrani v. Da- 
khina Mohun Roy Chowdhri (5) while com- 
menting on the expression “set aside an 
` adoption” used in Art. 129, Limitation Act 
IX of 1871, observed: 


“Tf then the expression is not Kach as to denote 
solely, ar even todenote accurately, a suit confined 
toa declaration that an alleged adoption is invalid 
in law or never took place jn fact, is there anything 
in the scope or structure of the Act to prevent us 
from giving to it the ordinary sense in which -it is 
used, though it may be used loosely, by professional 
men? The plaintiffs’ Counsel were asked, but were 
not able to suggest any principle on which suits 
involving the issue of adoption or no adoption must, 
‘if ofa merely declaratory nature, be brought within 
y2 years {from the adoption, while yet the very same 
issue is left open for 12 years after’ the death of the 
adopting widow, it may be 50 years more, if only 
it.is mixed up with a suit for the possession of the 
sams property. It seems to their Lordships that the 
more rational and probable principle to ascribe to 
an’ Act whose language admits of it is the principle 
of-allowing only a moderate time within which 
such delicate and.intricate questions as those involv- 
ed in adoptions shall be brought into dispute, so 
that it shall strike alike at all suits in which the 
plaintiff cannot’ possibly succeed without displacing 
an apparent adoption by virtue of which the defend- 
ant isin possession." 


-In this case the plaintiff had brought a 
suit as a reversioner for possession of prop- 


erty within 12 years of the death of the 


widow but more-than 12 years after the 
adoption-of the defendant who was in pos- 
session, and their Lordships held that the 
suit was barred under Art. 129, Seh. II, 
Act IX of 1871 on the ground that the adop- 
tion was brought into question more than 
12: years after its: date: though less than 
12 years after the plaintiffs title had ac- 
erued.at the death of the surviving widow. 
They also pointed ‘out that the expression 
“set aside an adoption” has been for years 
applied to “proceedings which bring the 
validity of an alleged adoption and applied 
quite indiscriminately to suits for posses- 
sion of, land and to suits ofa declaratory 
nature." The expression “establish” is, as 
observed by. Bhashyam. Ayyangar, J. in 
Ratmamasari:v. Akilandammal (6) at p. SOU 
(5) 13 0.308; 13 I A,84: 4 Sar. -115 Œ O). | 
(6) 26 M 291; 13 MLJ27, 
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the correlative of the expression “set aside,” 
and by parity of reasoning it might be said. 
that this expression applies to proceedings 
which- bring the validity of “a periodically 
recurring rigat” under question, In this. 
sense the claim fcr the ‘establishment of a 
periodically recurring right. will be deemed 
‘to be latent in the present suit. I also 
respectfully agree with what Tyabit, J. 
observed in Manavikrama Zamorin Raja v. 
R. P. Achutha Menon (3) at p. 9208, that 
Art. 131, Limitation Act, seems to “have 
been meant to apply only where the plaintiff 
has been refused the enjoyment of a periodi- 
cally recurring right, and the Article applied 
to the suit before him in so’faras it had 
reference to the establishment of the right. 
to the allowance but that the Article did 
not refer to the claim for the payment of 
the allowance already due under the right 
so established. 

Applying these observations to the facts 
cf the present vase, itis clear that Art. 131 
did'‘apply to the suit in so far as it had 
reference to the establishment of the 
periodically recurring right, and before the’ 
plaintiffs could succeed they had to estab- 
lish this right inasmuch as the present pro- 
ceedings brought the validity of the right 
under question but it was’ not strictly ap- 
plicable to the claim for.the payment of 
tne rent already due under the right, if so 
established, to which portion of the ‘claim 
Art. 110 would be more appropriate. But 
in the present case the right has not been 
so established nor. can thé rent be ‘said to 
be due to the plaintiffs because the liabi- 
lity was deniedimore than 12 years before 
the institution of the suit and the periodi- 
cal rent ceased to remain due after the 
expiry of 12 years. For the reasons given 
above, I-agree with the proposed order. 

By the ‘Court.—The appeal is allowed, 
the decree of the learned Single Judge of 
this Court is set aside and that of the 
Court below restored with costs. 

“oN. l Appeal allowed. 


*Pago of 38 M164] 


CALCUTTA HIGH COURT 
Civil Suit No. 1533 of 1935 
November 15, 1935 
MeNAIr, J. 
_SURPUT SINGH AND oTaERS—PLAINTIFES 
versus 

MAHARAJ BAHADUR SIN GH—Derenpant 

Civil Procedure Code (Act V of 1908), .0. XXXVII, 


~- TT. 2, 3—Suit on promissory note—Pledge of jewel 


823 


lery as security—Plaintiff asking leave under 0. H, 
r.2, to reserve right as pledgee—Defenze of repay- 
menis—Leave to defend suit on furnishing security 
for cost should be granted. 

In their plaint the plaintiffs stated that they are 
pledgees in respect of certain articles of jewellery 
for payment of the money due in respect of the 
pro-noʻes -and -they asked for- leave under O. H, 
T. 2, Civil Procedure Code, to reserve their rights 
as such pledgees. The defendant also stated that 
since the execution ofthe promissory note various 
sums of money have been paid in satisfaction of 
the amount due and that upon a proper ‘account 
being taken, it would be found that the amount 
claimed is in excass of the amount due and he should 
be allowed leave to defend: . 

Held, that leave to defend shculd be granted on the 
defendant giving security for costs only. Abrey v. 
Cruz (1) and Shyam Sunder Chakravarti v. Tittaghar 
Paper Mills Co., Ltd, (2), distinguished. 

Messrs. N. C. Chatterjee and S. R 
Bachwar, for tke Plaintiffs. 

Mr. S. R. Das Gupta, for the Defendant. 

Order.—In this suit the defendant ap- 
plies for leave to defend. The suit was 
filed on August 12, of .this year under 
O. XXXVII, Civil Procedure Code. The 
plaintifs’ claim is based on two promis- 
sory notes, dated respectively, August 24, 
1931 and August 27, 1934, and the amount 
due on thcse two notes is said to be nearly 
Rs. 3,15,000. In para. 3 of their plaint 
the plaintiffs. further state. that they are 
pledgees in respect of certain articles of 
jewellery for payment of the money due 
in respect. of the said notes and they ask 
for leave under O. IJ, r. 2,. Civil Procedure 
Code, to reserve their rights as such pled- 
gees. Itis not denied that these twopro- 
missory notes were executed on the cancel- 
Jation of the two promissory notes which 
had ‘been made in 1931. There is no doubt 
that jewellery was pledged sometime in 
1931. with the father of the plaintiffs, and ıt 
also appears quite clear that that jewellery 
was given as security for. the loan, for 
which the promissory notes were also exe- 
cuted. On behalf of the plaintifis Mr, 
Chatterjee has referred to the case in 
Abrey v. Crux (1) and contends that the 
defence which the defendant now seeks 
to put forward attempis to alter or limit 
his liability as it appears-on the face of 
the promissory notes, namely to pay the 
amount there shown’ on demand. He also 
refers to the judgment of this Court in 
Shyam Sunder Chakracartt v. Tittaghar 
Paper Mills Co., Lid. (2} where the Court 
decided, “that where a triable issue was 
not of fact but one- of law only which was 
decided against-the defendant it -was justi- 


(1) (1870) 5 C P.37;39L J.C P9;21L7377,° | 
(2) 32 C W N 125; 106 Ind. Cas. 8418; A I R 1928 Cal. 
13,46 OL J 696; arn ii = 
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fied in pessing summary judgment.” In 
my opinion, this case is distinguishable 
from the case in Abrey v. Crux (1) inas- 
much as this is not merely a simple suit 
un promissory notes, but it does definitely 
refer to the pledges which have been made 
and the plaintiff asks.for leave to reservé 
his rights with regard tothe jewellery which 
has been pledged. ` i 

The defendant also states that since thé’ 

xecution of the promissory noles various 
sums of money have been paid in satisfac- 
tion of the amount due and that upon a 
proper account being taken, it will be found 
that the amount claimed is in excess of the 
amount due. No- particulars have been 
given, but there is a definite allegation in 
the petition which has been -verified- by 
the defendant himself. For the defend- 
ant an offer has been made to ‘give any 
security for costs which the Court may 
direct. There is no question, it is contend- 
ed, of giving security. for the, amount of 
the claim because that is secured already 
by ihe jewellery. The defendant states 
that the jewellery is worth over 6 lakhs,. 
and there is no definite-traverse of that 
statement. On giving security for Rs. 600 
within ten days the defendant will have 
leave to defend, and will file his written 
statement within a week thereafter, and 
the costs of this application will be costs 
in the cause. In default: of security being 
furnished within the time allowed, this ap- 
plication will stand dismissed with costs. 


g 


Do > Leave granted. , 
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MADRAS HIGH COURT ae 
Appeal Against Order No. 116 of 1933, - | 
February, 27, 1936 : 
BRrASLEY, C. J. AND, CORNISH, J. 
B. RAJAMBAL—APPELLANT 
versus 
THANGAM alias SENTHIVEEL ASARI 
AND OTHERS-—-RESPONSENTS. . 
Limitation Act (IX of 1908), Sch..I, Art.. 181+ 
Civil Procedure Code. (Act V of 1908), 0. XXXIV, 
r. §—Application for personal: decree—Limitation— 
Right to apply, when accrues—Pendency of-appeal 
against order refusing to set aside sale, effect of. 

The sale of a property under a mortgage decree 
took place in 1925. An application to set aside the 
sale on‘the ground of fraud and ‘irregularity was 
Cismissed in 1926 and the sale was confirmed by 
the trial Court in that year. The judgment-debtor 
filed an appeal against the order dismissing his 
epplication to set aside the sale and this appeal was 
dismissed by thé High ‘Court in 1930: a 
Held, that the: right to apply for 8 personal 
decree under O. XXXIV, r. 6; Civil Procedure Code, 
eecrued only in 1930 when the.appeal in the matter 


1957 i 
Ufthe application to sèt aside thé. sale was ultimate- 
ly dismissed by the High Court and an application 
under O, XXXIV,-r. 6, made in 1932, was not time- 
barred under Art 161 of tha Limitation Act. Chan- 
dramani Saha v Anarjan’Bibi (1), Nagendra Nath 
Dey v. Suresh Chandra De (2), Jowad Hussian v. 
Gendan Singh (3) and Jayanti Venkayya v, Dami- 
setti Satheraju (4), referred to. Krishnabandalu 
Ghatak v. Panchkhari Saha (5), dissented‘from. Pell 
v. Gregory (6) and Jascuran Boid v. ‘Prithichand 
Lal Chowdhury (7), distinguished. - 


A. against the order of the Court of the 
Subordinate Judge of Madura, dated Octo- 
ber 27, 1932, and madein M., .P.No, 382 
in F. P. No. 48 of 1925-in O. 8., No. 80 of 
1922, on the file of the Court of the late 
Second Additional Subordinate Judge . of 
Madura. 

Messrs. K. Raja Aiyar and V. Ramaswami 
.Aiyar, for the Appellant. 

Mr.M. R. Venkataraman, for; the Res- 
.pondenis. - ; 

. Beasley, Ç. J—This is an appeal from 
an order of the Additional Subordinate Judge 
of Madura dismissing the appellant's -ap- 
plication, dated April- 4, 1932, under 
O. XXXIV, r. 6 of the Civil Procedure Code, 
for a personal decree on the ground that the 
application was time-barred. It was agreed 
in the lower Court-that Art. 181 of the Limi- 
tation Act applies to this case. ‘That 
article, gives .a -period.-of three years from 
the time -when the right to apply accrues. 
The. sale of the property in Court auction 
took place on October 12,.1925. ‘There 
was an application to set-aside the sale of 
the ground of fraud or ‘irregularity, ‘which 
“was dismissed on February 22, 1926, upon 
which date,the sale was confirmed. ‘Ihe 
judgment-debtor filed an. appeal against 
-the order- of ‘dismissal -and:that appeal 
was dismissed by the High -Court on 
“November 10, 1930.: The dispute is. as to 
when the right to apply. under O. XXXIV, 
r. 6, Civil Procedure Code,: accrued. . The 
respondents here successfully contended in 
the lower Courtthat the right accrued. on 
the date of the.. confirmation of the sale, 
-namely February 22, 1926. If.that conten- 
tion is correct, then the application was 
clearly time-barred. ‘The appellant con- 
tended im the Jower, Court and here that 
the right accrued only on-the date ‘of the 
dismissal of the- appeal in- which 1 case 
the appHcation was in time.. In support 
of this appeal reference was made ‘to 
‘Chandramani Saha-v. Anarjan Bibi (1) a 
decision of the Privy Council.’ In that case 

(1) 61 C 945; 150 Ind. Cas. 1'6 R PO 157; A I R 
1934. P C 134; 38°C W N 904; 67 M:L-J 79; 40-L W 65; 
36 Bom, L R717; 590 L 3 ‘547; (1934) MW N 765; 


“EA LJ618; 11 OWN 1213; 30 P LR 289. 
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the Subordinate Judge disallowed the ap- 
plication under Q. XXL, r. 90; to set aside a 
sale in execution and made an order 
under `r. 92 (1) confirming the sale and there 
was an appeal from that. disallowance to 
the High Court: which was dismissed: and 
it washeld that the three years’ period 
provided by the Indian Limitation Act, 
1908, Sch. I, Art. 180, for an application 
under O. XXI, r. 95, by the purchaser for 
delivery of pessession runs from thé date 
of the-order . on appeal, the High Court 
having under the Civil Procedure Code, 
under s. 107 (2) the same powers as 
the Subordinate Judge and the “time 
when the. sale becomes absolute’ for- the 
purposes of Art. 1€0 under which time does 
not ‘begin to run until. the sale ‘has 
become: absolute, whereas under Art. 181 
time begins from the date when the 
right to apply accrues: but it seems tome 
that . until the sale has become absolute, 
which according to their Lordships of the 
Privy Council, where there is an appeal, 
is not until the date of the appellate order, 
jt has not been finally determined whether 
the sale proceeds are or are not sufficient 
to satisfy the decree-holder’s decree and 
that ‘until that bas been: ascertained, the 
decree-holder cannot apply for a personal 
decree. If- the judgment-debtor’s appeal 
against the order dismissing his application 
to set. aside'the sale ‘had been successful 
in “the High Court, the sale :-would have 
been set aside anda re-sile ‘would have 
taken place which might have-Tesulted in 
there being an even ‘larger deficiency or 
no deficiency at all. ‘Although the sale 
was confirmed. upon the dismissal of tke 
judgment-debtor’s application, ‘by reason 
of the appeal, the question of whether there 
was or was not a deficiency was -thus re- 
opened. On page 952 of 61 Cal, [Chandra- 
mani Saha v, Anarjan Bibi (1)] their Lord- 
ships say : ; 

“In considering the meaning of ths worde in 
Art. 180 of the Limitation Act, itis useful to con- 
sider the converse case. Take a case in «which 
the Subordinate Judge allowed the application to 
set aside the eale;in that case, of course, there 
could .be no confirmation of the sale as far asthe 
Subordinate Judge was concerned as there wculd 
be no saleto beconformed. Hut if, on appeal; the 
High Court allowed the, appeal, -and disallowed the 
application to set aside the sale, the High Ccurt 
would then be in a -position to confirm the sale, 
and, on such an order of confirmation by the.High 
Court, the sale would become absolute. Again take 
a case .in which the Subordinate Judge disallow- 
ed the, application to’ set aside the sale; there would 


thon- be confiamation of the- sale by the Subordi- 
nate” Judge and the sale. would have become’ abso- 


- lute asfar as his Court’ was concerned, I£- the 


830° 


High Court allowed an appeal, and set aside the 
sale, there would then be no sale, ofcourse, no 
confirmation and no absolute sale”. 

And again: ` ? 

“Ths result is that where there is an appeal 
from an order of the Subordinate Judge disallowing 
the application to set aside the sale, the sale will not 
become absolute within the meaning of Art. 180 of 
the Limitation’ Act until the disposal of the appeal, 
event though the Subordinate Judge may have 
confirmed the sale, as he was bound to do, when he 
decided to disallowthe application.” S 


Iam clearly of the view that, where. 


there is an appeal,the decree-holder’s right 
to apply for the personal decree does not 
accrue until the sale has become absolute. 
In considering Art. 182 (2) of the Limita- 
tion Act, their Lordships of the Privy Coun- 
cil stated in Nagendranath Dzy v. Suresh- 
chanara De (2): 

“It is at least an intelligible rule that, so long 
as there is any question sub judice between any 
of the parties, those affected shall not be compelled 
to pursue the so often thorny path of execution, 
which, if the final result is against them, may 
lead to no advantage. Nor, in such a case as 
this, is the judgment-debtor prejudiced. He may 
indeed obtain the boonof delay whichis so dear 
to debtors, and, if he is, virtuously inclined, there 
ignothing to prevent his paying what he owes 
into Court.” ; 

Those words seem to me to be particular- 
iy applicable to this case. By reason of 
the appeal there an all-important question 
was sub judice between the parties, namely 
whether the sale should be set aside or 


whether it.should be confirmed. If, during’ 


the pendency of that appeal, the decree- 


holder had applied for a personal decree’ 


and exectted-the decree and ifthe firal 


result of the appeal had been the setting’ 


aside of the sale, the personal decree 
would have been of no advantage to the dec- 
ree-holder and he would have been com- 
pelled to waste time and money all to 
no useful purpose. In Jowad Hussain 
v. Gendan Singh (3) it was held by the 
Privy Council that where there has been 
an appeal from a preliminary mortgage 
decree, the period of three years’ within 
which under the Indian Limitation Act, 
Sch. I, Art. 181, an application for a final 
decree under O. XXXIV, r. 5, sub-r. (2) 
must be made, runs from the date of the 
decree of the Appellate Court, not from 
the expiry of the time for payment fixed 

(2) 60 C 1 at p. 7; 137 Ind. Cas. 529; AIR 1932 P 
C 165; Ind, Rul. (1932) P O 195; 36 C W N £03; (1932) 
ALJ 643; 34 Bom. L R 1065; 55 O L J 528; 33 P L 
R 621; 36 LW 7;9 O W N 681; (1932) M W N 817; 59 
- I A 283;63 M L J 329 (P. CO). 


-(3) 8 Pat, 24; 98 Ind. Cas, 499; 24 ALJ 765; AIR 


1988 P C 93; (1826) M W N 591; 440 L J 63; 30 W 


N 690; 24 L W 394; 7PL T 575; 31 C W N 68; 51 


L J 781; 28 Bom. L R 1395; 53 I A 197 (P. 0), 
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by the preliminary decree. In Jayanti 
Venkayya v. Damisetti Sathiraju (4) it was 
held by Wallis, C. J., and Oldfield, Ji, that 
an application fora final decree for bale 
under O. XXXIV, r. 5, Civil’ Procedure 
Code, is governed by Art. 181 of the’ 
Limitation Act and-the starting point, in 
cases where there has been an appeal from 
the preliminary decree, isthe date of the’ 
appellate decree whether the latter confirm- 
ed or varied the preliminary decree. The 
respondents relied upon Krishnabandhi 
Ghatak v. Panchkari Saha b) where it 
was held that the right to apply for a 
decree against the defendant for the 
balance, under O. XXXIV, r. 6, Civil Pro- 
cedure Code, does not accrue until the 
Court has put a seal of finality tothe pro- 
ceedings by confirming the sale under 
O. XXI, r. 92, and that, once this right has 
accrued, time begins to run: and the un- 
certainty caused by an appeal or other 
proceedings taken need not by itself to be’ 
held sufficient to suspend the operation of 
the statute or to entitle the plaintiff to - get’ 
a deduction. This was a decision of- 
Mukerji and Mitter,JJ., butin that casé 
there was no appeal from the Courts order 
under O. XXI, r. 92, Civil Procedure Code,’ 
and tke observations of the Bench with’ 
regard tothe right of the decree-holder to, 
waif until an appeal is disposed of were 
metely obiter and with great respect 1 
am unable toagree with them. Another’ 
case relied upon by the respondents was 4 
Full Bench decision of the Calcutta High’ 
Court, namely, Pell v. Gregory (6)gwhere it’ 
was held that the period of limitation for 
an application for personal decree under’ 
O. XXXIV, r. 6, Civil Procedure Code, is’ 
three years and Art. 181 of the Limitation 
Act applies to such application. In that’ 
case unlike the present one, there had been’ 
no appeal and that case is of no assistance 
to the respondent nor is Jascuran Boid v. 
Prithichand Lal Chowdhury (7) a decision 
of the Privy Council of assistance. In that 
ease an -auction-purchaser sued to recover: 
trom certain decree holders his purchase 
money in consequence of the sale being 
set aside. The Privy Council held that: 
assuming that Art. 97 was the article: ap-' 
anv dt M 714; 64 Ind, Cas, 470, 41 MLS 117; 14 L 


(3) 58 C 741; 130 Ind. Cas. 815; A I R 1931 Oal. 166; 
52 CLJ 531; 350 W N 231. A 

(6) 52 C €28; 89 Ind. Oas. 1; A I R 1925. Cal. 834. 

(7) 48 C 670; 50 Ind. Gas. 444; 17 A L J 514; 36 M: 
L J 557; 23C W N 721; 21 Bom. L R 632; (1919) M W 
N 258; 300C L J71; 26M L T 131;16 L W 416; 46° 
TA 52 (P, 0). BSS z ? 
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plicable, consideration failed when the sale 
itself was set. aside in the first Court, that 
time began torun under Art. 97 and that 
consideration did not fail afresh when the 
ordér setting. aside the sale was affirmed 
by the Appellate Court. The distinction 
between that case and Jayanti Venkayya 
v.Damiseitt Satkiraju (4) already referred 
a ‘pointed out by Wallis, C. J., on page 
71 a, . 


_ The result is that this appeal succeeds 


and the lower Court’s order dismissing the 


application must be set aside and the ap-. 


plication must accordingly be disposed of 
according to law. The appellant will get. 
her costs here and in the lower Court. 
Cornish, J.—A personal decree would 
not have been" made until it had been as- 
certained whether the sale proceeds of the 
mortgaged property were insufficient to pay- 
the anrount due under the decree and this. 
could not be discovered untilthe validity of 
the sale had been finally determined. The 
judgment-debtor impeached the validity of 
the sale. His application to have it set 
aside was dismissed, and the lower Court’s 
order was upheld on appeal. In these cir- 
cumstances, while the judgment-debtor's 
proceedings to set aside the sale were 
pending, can the decree-holder’s right 
to apply for a personal decree under 
0. XXXIV, r. 6, be. said to have ac- 
crued ? I think, not. Suppose the decree- 


holder had made application for a personal: 


-decres while the appeal was pending,--he 
would at once have been met with the 
-objection that the question of the sale was 
sub judice and that until this has been 
finally settled’ it was impossible to deter- 
mine whether there was, an insufficiency of 
sale. proceeds to satisfy the mortgage-dec- 
ree. It has been held . by their. Lordships 
of. the Judicial Committee. in: Jowad 
Hussain, v. Gendan Singh (3) where there 
has besn an appeal from a preliminary 
mortgage decree the starting point of 
limitation imposed by Art. 18lupon an ap- 
‘plication under O. XXXIV, r. 5 -is 
the -date of the Appellate Court’s decree 
.and. not’ the. date fixed for payment 
in -the preliminary decree. There is 
no.apparent reason why the same rule 
: should not be applied when the right of the 
decree-holder to a personal decree under 
. T6 is dependant on the determination of 
an. appeal relating.to the validity. of the 
.sale of the mortgaged. property under the 
final decree. To hold otherwise might, as 
their ` Lordships “have pointed ` out. “in 
*Page of 44 M—[Ed.] 
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Nagendranath Dey v. Sureshchandra De 
(2), result in compelling the decree-holder 
to take a fruitléss step. 


A. Order set aside, 


t 


"SIND JUDICIAL COMMISSIONER'S | 
COURT | 


Criminal Reference No. 150 of 1936 
August 4, 1936 
Davis, J. O. AND Menta, A. J, C: 
EMPEROR—PgosecUTOR | 
. versus 1 
KUNDAN AND ANOTHER— AGOUSED 

. Bombay Borstal Schools Act (XVIII of 1929), s. 6— 
Scope of—Sentence of two years and one year for two 
offences directing detention in Borstal Schooi for 
three years in lieu of it—Order, legality of. , 
' Section 6, Borstal Schools Act, contemplates not a 
sentencs of imprisonment passed under any one par- 
ticular section or sections of the Penal Code, either 


concurrent or consecutive but an order of detention- 
< for the period prescribed. 


À Where the accused who is found to ba under 18 
is sentenced to two years’ rigorous imprisonmont 
for one offencs and for one year's rigorous imprison- 
ment for another, the sentences to run Consec- 
tively and directs that in lieu of the sentences 
the accused should be detained ina Borstal School 
for three years, the sentence is contrary to the 
provision of s. 6. Kishno v. Emperor (1), relied on. ` 


. Mr. C. M. Lobo, for the Crown. 


Davis, J. C.—This isa reference to us by 
the learned District Magistrate. of Larkana 
in which he asks~us to amend an order 
passed by the Resident Magistrate, Larkana, 
in which he has sentenced ‘one Tolo wd. 
Ladharam to two years’ rigorous imprison- 
ment under s. 454, Indian Pens] Code, and 
to one year’s ‘rigorous imprisonment under 
s. 380, Indian Penal Code, and one Kundan 
wd. Pariomal to two years’ rigorous impri- 
‘sonment under ss. 454-109, Indian’ Penal 
‘Code, and one year under ss. 380-109, Indian 
Penal Code,.the sentences to run consecu- 
tively. The learned ‘Resident Magistrate 
‘found each of the accused to be under 18 
years and, ‘therefore, he has imposed upon 
them the sentences set out above and directed 


the sentences to run consecutively. Fur- 


ther, he has directed that in lieu of the 
sentences the accused should he detained 


-for three years in a Borstal School at Dhar- 


war. The learned District Magistrate has 
rightly pointed out that this order of the 
Magistrate offends against the provisions 
of s. 6, Bimbay Borstal Schools Act, which 
provides that in lieu of the sentence of 


_transportation for life or imprisonment an 
order for the detention of the offender ing - 
_Borstal School for such term, not being 


less than three years nor more than five 


er 
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years, shall be passed. This sort of refer- 
ence is not new to this Court and there is 
already a reported case in Kishno v. Em- 
peror (|), to which we would refer the learn- 
ed Resident Magistrate. 

The learned District Magistrate has also 
Pointed out that in any circumstances the 
order of-detention passed should be one 
for three years and-not divided up into two 
parts; that is tc say, two years and one 
year, and in this we think the learned Dis- 
trict Magistrate -is correct. A reference to. 
the provisions of s. 6, Borstel-Schools Act, 
will show that the section contemplates not 
a sentence of imprisonment passed- under 
any one particular section or sections of the 
Penal Code, either concurrent or consecutive 
but an order of detention for the period 


prescribed. We, therefore, amend the order. 


of the Resident Magistrate by finding the 
accused Tolo wd, Ladharam and Kundan 
wd. Pariomal guilty of the offences under 
ss. 454 and 380 and 454 read -with ss. 103 
and 380, read with.s. 109, Indian Penal 
Code, respectively, and direct that in lieu 
of imprisonment they be. detained in a 
Borstal School at Dharwar for a- period of 
three years. Order accordingly. - 

N. ; © ‘Order accordingly. .” 
` (1) 30 SL R98; AI R 1936; Sind. 78; (1936) Cr. Cc 
« 661; 163 Ind. Cas. 373; 37 Or. LJ 855; 9 R 81(1), 
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CALCUTTA HIGH COURT. 
Civil Appeal No. 690 of 1934 

: February 28, 1936 
; NASIM Aut AND Edauey, JJ. 
HARIPADA ROY—Drvenpant—ApPrLLant, 
$ Versus ; : 
GOPINATH ROY AND OTHERS — RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art, 124— 
Office of shebait held adversely and for 12 years— 
Art, 124, if applies—Right to claim pala, tf exting- 
wished. 5 . + ae 

Where a person holds the office of the shebatt for 
12 yearsand adversely, Art. 124, Limitation Act, 
applies and where the office is thus extinguished by 
adverse possession the rightto claim pala: (turn) 
‘must also share the - same- fate. -Gnanasambanda 
Pandara Sannadhi v. Velu Pandarem (1), referred to. 
_ C. A. from an appellate 
Sub-Judge, 1st Court,. Midnapur, 
November 30, 1933. ere 

Messrs. Panchanan Ghose. and Bholanath 
Roy, for the Appellant. i 
. Mr. Sarat Chandra Janah, for the Res- 
pondents. - 


Judgment.—This appeal arises ont of 


dated 


‘to acertain share in: thepala ortura of 


HARIPADA Roy v-GorinatH Roy (CAL) 


. custom of transfer of palas - among 


decres of the. 
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worship of an idol Sir Iswar Krishna Rai Jiu.’ 
The plaintiff's case biiefly stated.is as fol- 
lows: One Rajjadhar Ray founded this deity. 
The shebaitship of the deity devolved upon his- 
six grandsons, Nabani, Ghanashyam, Laksh- 
man, Pranballav, Rasikram and Dukhuram. 
There had been a partition of these palas 
between these six persons. Six of these 
palas. out of Lakshman's 60 palas devolved 
on Ram Gopal by gradual succession. After: 
his death, three of these have devolved upon 
the plaintiffs and the remaining three. 
upon defendants Nos. 2 and 3.- Defendant. 
No. 1 who is the direct descendant of 
Laksbman's brother Nabani in the . male 
line dispossessed the plaintif- from these 
three palas on the basis- -of a gift from 
Ramgopal. The palu -cf the deity: is not 
transferable to any person other than the 
next heir. The material -deferices of de- 
fendant No. 1 are these: (1) that there is a 
the 
‘male descendants of the founder, Rajjadhar 
Ray, for more.than hundred years, (2) that 
defendant No.1 being the male descendant 
of the founder the transfer. by Ramgopal 
of his share in-the pala to him is. valid, and 
(3) that the plaintiffs claim is barred. by 
limitation. The trial Court ‘dismissed the 
suit. On appeal- by the plaintiff to the 
lower Appellate Court,.the learned Judge 
has reversed the decision of the trial Court 
and has decreed the suit. Hence this 


._ second appeal by defendant: No. 3. 


The first point urged by the learned Ad- 
vocate for the appellant is-that the plaintiffs 
‘claim is barred by -limitation.- It is clear 
‘from the finding-of -the trial Court that 
defendant'No. 1 is in possession of the office 
of the stebait-which was held by Ram- 
gopal for more than -12 years before the 
‘Institution of the present suit. The learned 
Judge has not reversed this finding of 
‘the trial Court. The evidence in this case 
“also indicates that. -defendant. No.1 isin 
-possession of the office held by Ramgopal at 
“least from the year 1915, adversely to 


- Ramgopal and the plaintif-wh> claims the | 


shebaitship held by Ramgopal by . heredit- 
ary right in accordance with the Dayabhaga 
Law of Succession. There cannot be any 
doubt, therefore, that Art. 121,. Limitation 
Act, applies to this case. The plaintiff's 
claim -to the office of the shebait is, there-: 


-fore, barred by limitation (see the case of 
: Gnanasambanda Pandara Sannadhi y. Velu 


C } ` Pandaram (1), at p. 1064). The right to the 
‘a, suit for declaration of the plaintiff's title © 


(1) 27 I A 69; 23 M 271; 7 Sar, 671 (P ©) 
~*Page of 971, A [La] > 
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pala is attached to the office ‘of the 
shebait. Asthe right to the J 
extinguished by adverse possession’ of the 
defendants the right to claim tie pala 
must share the same fate. ‘Plaintiff's suit is, 
therefore, barred by limitation. The result, 
therefore, is that this appeal is-allowed. The. 
judgment and the decree of the lower 
Appellate Court set aside and the decree 
of the trial Court is restored. Parties will 
bear their own costs throughout. 
D. i Appzal allowed. 


———— 


PRIVY COUNCIL 
APPEAL FROM TAB SupReME COURT ÓF 
NEW ZEALAND ` 
October 15, 1936 
Lorp ATKIN, LORD RUSSELL or KILEOWEN, 
` Lorp MACMILLAN, LORD ALNESS AND 
A _ Srp Lyman Poore Dorr. 7, 
-Tun AT EW 


TORNEY- GENERAL ‘og .N 
ZWALAND—APPELLANT 
UCTSUS ; 

Tun NEW ZEALAND INSURANCE 

COMPANY, LIMITED, AND ot 1828 
f -  —<RtispONDENTS 

Will—~Validity — ‘Disposition must be made in 
favour of ascertained or ascertainable persons ‘or 
abjects—Charitable objects—Exemption, ‘tf évists— 
«Bequest in favour of bencvolent orjects' to bz select- 
d by trustee—-Whether’ ineffectual because of inde- 
initeness. . : j 

The privilege of controlling by wall the disposition 
£ property- after death is subject to ths condition 
that such disposition miss b> mde in favour of’as- 
artained or ascertainable persons or objects. A 
astator is not permitted to delegate to others-the dis- 
wsition of his property, subject to this that he may 
onfer upon his trustees a power of selection and ‘ap- 
ortionment among a definitely prescribed -class of 
seneficiaries, In the css of ciaritable objects, the 
vw, by reason of the favour in which charity is 
eld, has accepted such objects as constituting 8 
afficiently ascertained clas3 notwithstanding its 
ride extent, and permits a testator to direct a fund 
3 be distributed among such charities and in such 
coportions as his trustees may, in their discretion, 
ecide But inall other cases the requirement of 
afinite precision is enforced in tha definition. of 
ye individuals or classes to bs bonelited. A baquest 
y a testator in favour of benevolent objacis to b2 
alected by his trustees does nob answer this re- 


uirement and is ineffectu2l becauss of its indefisite-- 


.C. and J. Stamp, for 
K. C. and Stade, 


255. 
Messrs. Sprens, K 
ye ‘Appellant. ; 
Messrs. R. F, Roxburgh, 
or the Trustees. < - 
Messrs. Gavin Simonds, K. C., Uthwatt and 
athan, for the Respondenis. — | 


Lord Macmillan.—The late Mrs. Cathe- 
ine Smith of Auckland in her will, dated 
ecember 23, 1930, dealt with her residuary. 
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office was . 


“estate as follows:--— ; 


“Ag to the rest, residue. and remainder of my zeal 


and persen | property of whatssever kind and where- 
' soever situate (including all money or property be- 
-. queathed or devised as aforesaid where such bequest 
or devisa shall have lapsed) I direct my trustee to 
- apply the same in-making other bequests towards in- 
stitutions, societies or objects established in or-about 
Auckland aforesaid fur charitable, benevelent, edu- 
cational or religious- purposes and my trustee may. 
benefit such institutions, societies or objects and in 
such amounts or amount asin its absolute discretion 


shall deem advisable.” - KENE 
The testatrix died ‘on August 12, 1933, 
and the net value of tke residue of her estate 
«was between £80,000 and: £90;000. ‘The 
sole ‘question for determinatidn’ is ‘whether 
the residuary bequest above quotediis valid 
and-effectual. Herdman, J. in the Supreme 
‘Court of New Zealand held that it was, 
-but-his decision was reversed by the ‘Couit 
-of Appeal (Reed; F» dissenting). © 
Their Lordships find themseives‘so fully in 
-agreement with the views ‘expressed by ‘the 
learned Chief Justice and his colleagtes iin 
the majority in the Court of Appeal, ‘and in 
particular by Johnston, J. in his brief “but 
_-very lucid judgment, that.it wotld be-supers 
fiuousto repeat what has ‘already. been #0 
well said. ” ; | ip ae 
The privilege of controlling by will the 
disposition of properly after death is ‘sub= 
ject to the condition that‘such disposition 
must be made in favour ofaszertained or 
ascertainable persons or objects. A testator is 
not permitted ‘to delegate to ‘others ‘the 
disposition of his property, subject to this 
that he may confer wpon his trustees a 
power of selection and apportionment among 
a definitely prescribed class of beneficiaries. 
In ‘the case of charitable objects the law; 
by reason of the favcur in ‘which charity is 
held, has accepted such objects as constix 
tuting a sufficiently ascertained class not- 
withstanding its wide extent, and permits a 
testator to direct a, fund to ‘bé distributed 
among such charities and in such propor- 
tions as his trustees may; in their discretion, 
decide. But in all other casee the require- 
ment of detinite precision is enforced in the 
definition of the individua!s or classes to 
be benefited. - i 
Nowjit is settled beyond dispute that a 
bequést by a testator in favour of bénévo- 
lent objects ‘to be selected by his irastees 
does: not answer this requirement and is 
ineffectual because of its indefinitmess. ‘In 
the present. bequest the fatal-word “bene- 
volvent” occurs on which'so many testament- 
ary dispositions have been: shipwre eked, but 
it is urged thatthe’ bequest is Salved by 
the fact that it is Notin faveur Of bepeva}> 


Toe 
nar 
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ent purposes at large to be selected by-the 
trustee but-is in .favcur. `of instifntions, 


. ‘societies or objects in or about Auckland 


for benevolent purposes. It is suggested 
-that sufficient detinitness is imparted to the 
benevolent objec's of thé bequest, by speci- 
fying that they-are to be institutions, socie- 


expectant .heir—Burden of proof—Vendor your 


foreigner in urgent need of -cash—No bargaining a 


r i 


inquiry No advice—Price. substantially low— Heh 
transaction was not in” good faith ond there wè 
unfair dealing. «1. |; my : 
- In the case of-the expectant heir, or of , person 
‘under pressure without adequate protection, th 


. burden of showing: the fairness, of the transa¢ 
- gion is thrown-on the person who seeks to obtain th. 


ties or objects, presumably in existence and . 


- “vascertdinable, and that these „institutions, 


 ‘sdcieties Or objects, are tobe in or, about 
Auckland, so that the trustee should have no 
difficulty im, : delermining. :'the ‘class of 
» objects êmong. which to select beneficiaries: 
-; It is probably the case that the addition 
of a-local - qualification, may. : in certain 
circumstances. render sufficiently definite 
what would otherwise: be too wide a class, 
_butin the, present :instaiice, the | want of 
¿precision ‘isinherent:in. the ‘word ‘“bene- 
volent” itself.:- Consequently, . however 


 .gireirnseribed: the local area -and/assuming | in th r 
“ expéctant inferests'to a creditor. who 


.that-only existing. organisations are intend-' 
-edy rit: still cremains that-4o`-prédicate of an 
institution, society or .object in:.or about 
Auckland that it must.be: J‘benevolent’’. is 


o ob :rto identify it‘with.the requisite ‘-pre- . 


cisions. That:-being::{803.;71b is: «unnecessary 
to discuss whether a further- ambiguity 
durkg in the word “objects,” or to comment 
on:;.the:peculiar-form of the direction tothe 
trustee: :to:make-bequests...: : : pte 


_ "Theis Lordships : will ‘therefore, humbly 


advise: -His . Majesty: :that this appeal be 
dismissed and the judgment of. the Court 
of: Appeal of New Zealand of, May-18, 1935, 
be, affirmed. . By arrangement: between the 
parties sno order. with :regard to costs is 


mecessaly..u TT NG i l 
NG who 48 _ Appeal dismissed. 
“Solicitors: for ike.-Appellant:—Messrs, 
McKrell; Maton,:Godlee & Quincy.. si > 
-, Solicitors for the Trustees: ~Messrs Baker 
and Naime. a,i 70 ai NG 
/Sclicitors for the Respondenfs:—Messrs. 
Bartlett dnd Gluckstein. us 
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Contract—Undue influence—Saie of reversion by: 
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benéfit of the contract. The Court protects expecs 
ant heirs. against: the consequgnces of. thei 
not being on equal terms withthe buyer, orin | 
‘position fully to understarid the value of theif “in 
terest, an1 justly -to estimate ‘the proposals ‘mad 
tọ theni. Inadequacy of price is not alon 
sufficient to authorise the vacating ofa contract fo 
the sale ofa reversion, but inadequacy of pric 
coupled withthe ineXperiénce and absence cf an 
competent advice on the part of the seller ‘ar 
sufficient to set in motion the protective powers o 
the, Court:of Equity. Aylesford v. Morris (1) an 
ika v. Bolingöroke (2), relisd on. [p. 838, co. 
1. PG NGA 

The vendor wasit. young man not yet 22 year 
old,- urgently in need of cash; and-with no relation 
in the ‘country toguide him. .He was selling hi 
already ha 
a powerful. grip‘on them, as security for his debt 
The price was ‘fixed : between them alone. .’ Theresa 
no bargaining or inquiry fora better market b; 
anyone on the young man's behalf. The: matte 
cut „and dried, with draft assignment already- pre 
pared, Was-placed before aluwyer and: was carrie: 
through without.any real advice by him and-almos 
without breathing space; in a few. hours of a singl 
day. The price given was not slightly but substaz 


.tially, below the trué value of the interests sald : 
_ „Held, that a transaction carried out in these cis 


cumstances could not besaidto be a purchase mad 
in good faith and without unfair dealing and’coul 
nct therefore stand. ~ Pee 

. Messrs. F. R. Evershed, K.C. and W 
Barton, for the Appellants. eg 

_ Messrs. H. H. Mason, K.. C; and Kereli: 
Preedy, for the Respondent. 


“Lord Russell of Killowen.—In thi 
case their «Lordships have -to advise Hi 
Majesty'in relation to an , appeal by . th 
executors of one Bertran Murray; deceasec 
andita cross-appeal by one Francis Henr 
Bridgewater, in an action instituted: fo 
the, purpose of setling aside a salè b, 
Bridgewater to Murray of Bridgewater’ 
expectant interests under certain wills. 
Murray was a moneylender who carrie: 
on business at Sydney. - Bridgewater’ is 
young Englishman . who wads born..o 
September 29, 1906, and who-at the ag 
-of 17 arrived ` in. South. Australia as- a: 
assisted emigrant. For some three or fou 
years Le drifted ‘about from one jobi 
anotker in Scuth Australia. and Victori: 


‘Eventually ke arrived. in Sydney at--th 


end of the year. 1927y with about £2-in hi 
pccket, He had, .Eowever,: also. .a lette 
(dated. October 4, 1927) which he: ha 
received from an uncle in England; i 


at 


7183 > 
“which references were- made to his-interests 
under thé wills of his father and his grand- 
father. : f 
Armed with this letter he went -to see 
Murray whose advertisement, he had read 
in the papèrs.: Murray gave hima few 
shillings,:and cabled to his own solicitors 
In London (Light and Fulton) for informa- 
-tion. In reply he received a cable. on 
“February 9, 1928, in: the following terms: - 
Bridgewater entitled share value roughly 
£1,000 grandfather's estate on- attaining 
25, „also three-fifths father’s estato on 
attaining 27 subject life rent in one quarter 
no information yet value,” On receipt of 
: this cable Murray began to make advances 
from time to time to Bridgewater on the 
‘security of his interésts under the- wills, 
with the result that on September” 18, 
- 1928, there were outstanding the following 
Securities on those 4 
‘Mortgage dafed . February 15, 1923, to 
. Secure the payment of a principal sum.of 
£675; a further charge dated February 2), 
- 1928, to secure the payment ofa further 
principal sum of £175 103., and. a-further 
- charge dated 22, March 1928, to secure the 
‘payment of a further principal .sum of 
- £1,309 103. ‘In each case the principal 


sum secured included interest for one year . 


-at the rate of 30 per cent. per annum on 
_ the moneys advanced, and such principal 
sum if not repaid at the expiration of 12 
months carried interest at the rate; of 20 
-per cent. per annum. The Judge who tried 


.the action found that-the terms.of the ` 


mortgage loans weré,. in the circumstances 
of the case reasonable, and‘ no complaint 
is mada in regard thareto.” | r 
__ At the end of March, 1923, Bridgewa'er 
went to England; he arrived back in 
Australia in August, 1923, with little or no 
‘money, but he was able to secure some 
employment. . EA KING 
_ At this point it will be convenient to 
indicate the nature of his interests under 
the wills of his grandfather Francis 
Matthew Bridgewater and his father Francis 
Franklin Bridgewater. Under his grand- 
father's will one-eighth of the residuary 
estate was held upon trasi as to one half 
for his father for life, and after his father's 
‘death upon trust for his father’s issue as 
his father should, by will appoint, and a3 
to the other half upon trust that tha 
-trustees should apply the income during 
- Bridgewater's minority towards his ad- 
vancemesnt and education as they might 
in their -uncontrolled discretion think 
proper, and. subject. thereto (the will 
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r+. “my trustees shall hold thesaid remaining half 
share upon trust for my said grandson absolutely 
“upon his attaining the age "0125 years ‘and ‘in the 
“event of my said grandson ‘dying ‘before he ‘shall 
- attain the age of 25 yéars or after that age without 
-leaving issue capable of taking a vested interest 
in such one-half share then upon trust Tor, all and 
‘every other the children of my said sun Francis 
` Franklin Bridgewater who shall be born within.21 
‘years ater my death as and when he: or she 
shall attain the age,of 25 yearsor ifa daughter 
. shall previously marry and, if more than one in equal 
„Shares and failing’ such other children of the said 
Francis Franklin Bridgewater- then upon trustfor 
all my other children or their issue living at my 
: aih other than the said Francis-Franklin Bridge- 
water”... 0. | e ee ee a 
|" By his’ will his fagh#r'=éxercised “his 
above-mentioned testamentary _ ‘Power of 
Appointment in the following words:-—~" > . 
| “I hereby appoint and direct that from and’ after 
my decease the one-half of the eighth share ‘of.the 
avesiduary estate of the said Francis Matthew 


interests, viz.:—A. Bridgewater the, income. whereof is under, the,sajd 


will payable to me during. my life shall be held 
upon the trust’ following’ (that isto say) such part 
` thereof as shall bé:equal to the share or interest whith 
my said son Francis Henry. Bridgewater takes;-or 
- shall hereafter take under tha, said will ia- the 
_ remaining half of, the said eighth ‘share, shall bs 
held in trust’ for my said daughter Wlizabéth"Dulcie 
Bridgewater absolutely and the. residue -(iffany) of 
ithe said first mentioned one-half-of the ‘said eighth 
- share shall be held in trust for my said son Francis 
_ Henry Bridgewater and my said daughter Wlizabeth 
Dulcie Bridgewater in-equal ‘shares as tenants iin 
common, -: + re rs 
“ His own estate he disposed of by giving 
his wife -an interest therein during: widow- 
hocd which, in the event (whica happéned) 
‘of ‘Ler’ remarriage, “was cuti. down to 
the income of one-fourth during’ her.life: 
‘and subjecb:to those trusts. he’ declared 
, that three-fifth: parts of the residuary trust 
fund and the income thereof ‘should: bs. ° 
held in trust of Bridgewater absolutely if-he 
‘should attain the age of 27.vears. The will 
“also contained’s, declaration that if ‘Bridge- 
‘water should marry a-first or second cousin 
‘he should forfeit all interest under the will. 


It is obvious that each will gave rige 
to questions. . Under the grandfather's, will 
| the interest was contingent on Bridgewater 
attaining the. age of 25 years, and’ was 
_expressed to be subject to a defeasance 
„even after he had attained .25 in favour 
-of a class (of. which it might be said: thas 
it was nof ascertainable within perpetuicy 
limits), whom failing then in favour of'a 
class, ascertainable within legal limits. Jt 
ig not for their Lordships.to csnstrue ths 
-will, but clearly arguments suggest, thom- 
“gelves ranging from the contention. that 
.on Bridgewater attaining 25 his interest . 
,was ingdofeasible, to the view ‘that on bjs 


“B36 
death after attaining 25 withcut leaving 
issue ` an` intestacy would supervene 


as to the. particular share of residue In 
fact as their Lordships were informed some 
five or seven Counsel were consulted at 
different times and in different hemispheres, 
and if it be not literally true to say 
quot homines, tot sententiae, the opinions 
. expressed were sufficiently at variance to 
‘justify the statement that ths true con- 
‘struction of .the grandfather's testamentary 
- disposition was- not a matter entirely free 
from doubt... : z 
`> As regards tke father's will, apart from 
. the exact effect-.of the appointment in 
favour of the daughter and the forfeiture 
clause, the document’ is reasonably plain. 
. Bridgewater took in the events which 
happened three-fifths of his father’s residue 
(subject to his mother’s life interest in 
one-fourth of the entirety) contingently on 
his attaining the age of 27 years. ‘The 


ı position, however, was complicated by the. 


circumstances that his mother was in fact 
the sole’ trustee; and that there were ques- 
. tions whether .certain asseis,. which she 


claimed to be her ‘property, formed part of `` 


‘the father’s estate; . and also whether the 
fathei’s estate had remained intact in her 
hands. However, while in England, Bridge- 
water had reached a compromise with his 
‘mother under which his share in the capital 
of the estate. had been agreed at 
£1,450. « . -< 
. : Bridgewater soon after his return to 
“Australia in August, 1928, being in need 
of. money, approached Murray for a further 
advance. Bridgewater was then aged 21, 
:mearly 22. s Meanwhile a cable had been 
“received from London, to the effect that 
Counsel had advised that it was very 
- doubtful whether under the grandfather's 
: will the interest vested (i. e.. indefeasibly) 
at:25. Mr. Murray then took the opinion 
of eminent Counsel in Sydney, who advised 


"Lon September 8, 1926 (1) the Bridgewater's 


interest in thecapital of the grandfather's 
estate would pass from him under ‘the 
' gift-over in the event of his dying at any 
time without leaving issue, and (2) that he 
was not then entitled, but on attaining 25 
would be entitled, to the accumulated and 
‘accruing inccme of the share. 

Murray then declined to make any 
further advances by way of loan on the 
security of Bridgewater's interests under 
the’ wills, but stated that he was willing 
to purchase those interests out and out. 
‘Notwithstanding doubts as to the true 
“construction of the grandfather's will, 
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Bridgewater was undoubtedly entitled to'a 
substantial sum in respect of income on ' 
attaining . 25 stated at this date to be 
£1,000) and to further sums in respect of 
corpus (£1,450) and income under his 
father’s will on attaining. 27. His death 
under either of those ages was an event 
unlikely and, therefore, easily insurable. - 
The total sum due on the incumbrances 
which Murray held was some £2,160; but 
by September 17, 1928, further sums had 
been advanced by Murray to Bridgewater 
bringing his total indebtedenss on that 
date toa sum of £2,203 17s. 7d. ; 
Murray offered to purchase the whole of 
Bridgewater's interest in his -grandfather's 
‘estate, and his interest in his father’s. 
-estate (to the -extent.of £1,450;, for the . 
sum of £125, and this Bridgewater agreed 


-to accept. Murray, however, told Bridge- 


water that a -solicitor must advise him,-and 


-a Mr. Taylor acted in that -behalf. . No 


suggestion is made against Mr.’ Taylor's 
honesty, but as will appear the protective 
Bridge- 
water was in fact nil. T 
An assignment on the contemplated lines 
was prepared by Clisdell, who.was Murray's - 
managing Clerk. : In preparing the assign- 
ment Clisdell insested a sum of £181 as 
ihe consideration, to cover other items ` 
debited against Bridgewater in Murry’s ` 
ledger which were not covered by the 
mortgages, and also the estimated costs 
due to Light and Fulton. Bridgewater 
was to receive £125 nett, and as Clisdell 
said in his evidence, ; 

“I did not really consider it was very material 
what the assignment ‘was filled in for, so longas 
Bridgewater got his £125.” j 


On September 17, 1928, Olisdell on behalf 
of Murray wrote and sent a long letter 
to Mr. Taylor giving him full information, 
and stating that if Bridgewater still wished 
to complete, the assignment would be 
forwarded. Bridgewater saw Mr. Taylor on 
September: 18, 1928. Apparently, all that - 
passed between Taylor and Bridgewater 
was that Bridgewater (in reply to ‘Taylor s- 
statement that he considered the price in- 
sufficient) said that he was determined to 
sell; whereupon Taylor read to him the 
draft assignment and said he was rather 
a foolish young fellow. He then dictated 
a letter to a typist which Bridgewater sign- 
“ed, in the terms hereinafter mentioned. 
-They then went to Murray's office, where 
the transaction’ was completed. Bridge- 
water executed the assigment. expressed to 
-bọ in consideration of a sum of £184. He 


# 


1937 


“a receipt iù the following terms :—“Receiv- 
ed from B. Murray ihe sum-of £118 in-full 
settlement re the sale of my whole share 
or interest in my late grandfather's estate 
and my share or interest in my late father's: 
estate to the extent of £ 1,450 -Septem- 
18, 1928." The odd £7 making up the £125 
he had in fact received as to £2 four days 
-before and as to £5 on the day before. 

The letier which Mr. Taylor obtained 
from Bridgewater on September 18, 1928, 
was addressed to his firm and ran thus: . 

“After fully discussing the question with you of 
selling to Mr. Bertram Murray the share in ‘the 
estate of my late grandfather Francis Matthew 
Bridgewater and also the share in the estate of my 
late father Francis Franklyn Bridgewater amounting 
to £1,450, I have decided to complete such sale in 

. view of the fact that Iam so heavily indebted to 
Mr. Murray, and would be unable toraise by way 
cf “mortgage sufficient money to discharge this 
amount owing to him, and furthermore, Iam influenc- 
ed in my- decision by the opinion of Counsel regard- 

- iog my share in my grandfather's estate, both of 
Counsel in England and in Sydney.” ` : 

“IL fully appreciate the disparity between the zon- 
sideration money, and the probable value of shares 
in the estates mantioned'as pointed out by you, but 
in view of the doubtful legal position regarding my 
share in ‘my grandfather's _ estate, 
cvunter-balances the differenca in price between 
what Iam récsiving from Mr. Murray, and- what I 
may recsive under these estates subject to the con- 

_tingencies mentioned in the willof my grandfather.” 
-There was a conflictof evidence as to whe- 
ther Bridgewater saw Mr. Taylor more than 


once, viz ,on September 18. Clisdell suggested . 


more then oneinterview. Bridgewater de- 
nied this.. Unfortunately Murray and Mr. 
Taylor were both dead atthe date of the 
trial. The defendants, however, put in evi- 


dence Mr.. Taylor's diary entry, from which. 


it would appear that only one interview 
took place between them, It isin the fol- 
lowing words :— . : 
‘18th instant. On recsipt of letter from Bertram 
Murray with copy will of Francis Matthew Bridge- 
water, copy will of Francis Franklyn Bridgewater,’ 
opinion of Mr. Maughan, K. CO, cables and letters: 
perusing. Attending you on your calling conferr- 
ing atlength and advising you that we thought the 


purchase money offered for your shares ia the estate ` 
of ‘your grandfather and father was not edequate; 


but you informed u3that you were determined’ to: 
soll in view of your ‘indebtedness to Mr. Murray,. 
and furthermore, the legal doubt that existed as-to. 
what share you actaally took in your grandfathsr's- 
estat. Perusg: Assignment from yourself to’ Mr, 
Murray which you handed us also declaration: Read- 


ing. this over and explaining-same to. you and your, 


“were quite satisfied therewith. Attending Mr. Mur-, 
ray’s office-with you when you executed assigninent 
and declaration and recsived purchase money.” 

From these facts it appears to their- 
Lotdships' that Mr. Taylor mademo attempt 


to advise his youthful’-client, or to: asist! — 
him in -resisting the--temptation to'ex~* 
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change his future prospects'for immediate 
cash,or to counteract the’ pressure which 
must almost necessarily exist where a debe 
tor is negotiating with.one who is his cre- 
ditor concerning the sale of property which 
already stands as security for a large in~ 
debtedness between them. He never even 
suggested making inquiries from insurance 
companies to see whether better terms were 
not obtainable. He simply accepted as 
irrevocable the young man’s expressed de- 
termination toseil at the price which he 
had already agreed with his creditor and 
contended himself with explaining.the con- 
tents of the draft document which the. cre- 
ditor had prepared for that purpose. ; 
The Chief Judge in Equity, exercising 
the equitable jurisdiction of the Supremé 
Court of New South Wales, has set the sale `’ 


“aside as an unfair dealing with an expec- 


tant heir. He has held ‘that the sale was 

at an undervalue, that Mr. Taylor did not 

do his duty to Bridgewater, who being-in 

need of money overbore Mr. Taylor, and 

that in the cireumstanzes the transaction. 

was not a fair deal ‘between -Murray and 

Bridgewater. 8 ` 4 
_It is necessary at this stage to refer to 
s.30 of the Conveyancing Act, New South 

Wales, 1919. That‘ section is couched in 

terms: so similar. to those of s. 1 of 31-& 32 

Vic. c. 4, that the two sections’ may be 

treated as identical in considering the judi- 

cial comments which have been made ‘ia 

this country on the subject’ of the" latter: 
enactment. The New ‘South Wales Act’ 

(s: 30) enacts the following. provision :—~' | 

` “No purchase of any’ revarsionary interest ia any. > 
property mads in good faith and without fraud or. 
unfair dealing shall hsreaftzr be opsned orsat asids 

merely on‘thé ground of undervalue.” 

The remarks which Lord Selborne mide 
[see Aylesfurd v. Morris (1)], in reference to 
the English Act and its effect are clearly 
applicable to the New South Wales enact- 
mnt. He stated the position in thss3 
it Act az to salas of reversions (31 Vict.c. 4)- 
is carefully limited to purchases ‘mide. bona. fid? 
and without fraud or unfair dealing,’ and leaves 
undervalue still a material element in cases in 


: which it is not the sole equitable ground for relief.. 


Thess changes of the law have in no degres whatevér 
altered tha onus‘probandi in those case3, which,. ao- 
cording to the language of Lord Hardwicke, raise ‘from’. 
the circumstances or, conditions of the parties con- 
fracting—weakness on one side, usury on the 
other, or extortion, or advantage taken of that 
weakness’—a ‘presumption -‘ of fraud.: Fraud doss 
nət here mean. decsit.of circumvention, it means 
unconscientious use of the power arising out of these 
circumstances and conditions; and when the relative 


(1). (1873)- 8 Oli. 484 at p. 487; 42 LI Oh.” 546; 
281, TSH; 21 W RAH, - e Í 
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position of the parties is such as prima facie to raias- 


this presumption, the transaction cannot stand unless 


the person claiming the benefit of it is able to repel , 


thé presumption by contrary evidence proving it, to 
have been in point-of fact fair, . just and reasonable.” 


‘Further the: language used by Lord’ 


Hatherley may properly be quoted, not- 
withstanding ‘that it is 
judgment inwhich on the facis, he dis- 
agreed with the views of his colleagues. 
Inthe case of .O’Rurke v. Bolingbroke (2) 
he-said (at p:.823*): ~ - i 


But inthe case ofthe expectant heir, or of. persons | 


under pressure without adequate protection . . the 


burthen of showing the fairnéss of the transaction prepared; was placed before Mr. Taylor - 


is thrown onthe person who seeks to obtain the benetit 
of the-contract.” 5 KAGAN 

And again (at p. 5292): — : 

“The Court protects expectant heirs . . against 
the consequences of their not being on equal terme 
with the buyer, orin a position fully to understand 
the value of- their- interest, and justly to estimate 
the proposals made to them....” eh 


authorise ‘the vacating of a contract for thesale of a 
reversion, but, inadequacy of price coupled with the 


inexperience and absence of any competent advice ’ 


. on the part of the seller are sufficient to set in motion 
- the: protective powers of the Court of Equity.” _ 

Jt. was contended: before their Lordships 
on behalf of Murray's execu'ors (a) that 
on the:evidence there was no underyalue 


inthe price given, (b) that the onus was - 


therefore, on .Bridgewater to show want 
of good - faith, fraud‘ or unfair dealing, (c) 
that this onus had not been discharged and 
therefore, (d) that even assuming some 
undervalue in the price given .s. 30 of the 
New South Wales Act -afforded a complete 
defence tothe action. « ; ue 
Their Lordships cannot accede to any of 


these contentions, and in this case with all’ 


the evidence befcre them they find them- 
selves able to 
irrespectively of any questions of onus. 
Upon the evidence they are satisfied 
that. the prize „given was a prica 
slightly but substantially below the true 
value. of tle ihterests which were sold, 


making all allowances fcr uncertainty as 


to the exact construction and effeciof the 


grandfather's will in relation to -ccrpus. 


hey agree with the view of tle Chief 
Judge in Equity in tLis regard, a view 
which their Lordships believe to Lave been 
reached after .ax consideration of the 
whole evidence, and not tobe bascd upon, 
any alleged mistake as tothe result of the 
evidence given by Mr. Wolfenden. .` 
Furiher.their Lordships are satisfied that 
r. 30 of the New South Wales Act affords no 


defence, | . - 


(3) (1877) 2 App. Cas. 814; 26 W R 239, 
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: to guide him. 
contained in a: 


deal with, the matter. 
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The circumstances in which -the transac- - 
tion'was carried out present many dis- : 


Tte vendor was a young ` 
man not yet 22 years old, urgently in need 
of cash, and with no rela'ion in the country ` 
He. ws selling his expec- ` 
tant interests to a crediior who already had: : 
a powerful grip on them as security for his” 
debt.: The price was ‘fixed between them . 
‘alone. There wes no bargaining or in». 


l quiry for’a better market -by anyone on 


the young fellow's behalf. The matter cut ~ 
and dried, with draft assignment already ; 


and was carried through without any real ~ 
advice by him and almost without brea- 

thing space, in a few hours of a single day. 
A. transaction carried out in these circum-:: - 


- stances does not appear ta their Lordships 
-to be a purchase made in gzod faith and 
{‘Inadequacy of price is not alone sufficient to > p 


without unfair dealings, , | : 
The relative positionsof the parties and 
the circumstances were such that it was 
incumbent on Murray's executors to estab- 
lish affirmatively that the transaction was 
fair, just and reascnable. Not only haye. 
they failed to do this, but the evidence as a > 
whole leads to the contrary conclusion. 
The transaction accordingly cannot stand, 
and the appeal should, in their Lordships 
opinion, fail. a 
The cross-appeal raises two points: | 
one a question of fact, and the other ~ 
a question of the form of the decree. - l 
The first question relates to a sum of: 


- £51 15e, received by Murray in March, 1932, : 


of the surrender value of one ~ 
end toasum of £1,732 10s. pee 
f: 


in respect 
life policy 10 
or payable under another life policy. 
relevant, facts should be stated. | 
Atan early stage of the financial tran- - 
sactions between Murray and Bridgewater, 
Murr..y ‘stipulated that. two policies of 
insurance on the life of Bridgewater should 


betaken out and essigned to Lim. One 


policy (deted February 22, 1928) for £1,000, - 
and another (dated April 4, 1928) for £1,500, 
were effected with tle City Mutual Life 
Assurance Society, Limited, and were by 
an indenture dated June 15, 1928, assigned’ 
by Bridgewater to Murray absolutely, the 
consideration expressed in tLe deed being 
asum of £38 15s. This sum is the exact: 
amount of the eggregate of the first pre- 
miums payable -on the policies. There is- 
a conflict upon the evidence, not easy to 
resolve, as to whether those premiums were 
borne by Murray or by Bridgewater. By 
aletter dated June 15, 1928, addressed to 
and signed : by 
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TAA sewak notice was given of the as- 
‘signment, and it ‘was stated that..Murray 
was the absolute owner of the. policies and 
that all future notices as to premiums 
were to be sent’ to him. The-matter “had 
been arranged between’ Murray and Bridge- 
water, and the necessary documents, had 
been ‘signed © by: Bridgewater before: his 
departure for England. The polities: were 
never included in any. of Murray's . mort- 
gage securities: Whatever may have been 
the truth in regard to the first. premium 
on each policy, there is no doubt that 
all other premiums ‘were paid by. Murray, 
and that he never had any security . for 
their repayment, nor was he. ‘entitled to 
charge any interest thereon. |» 

In the month of. March, 1932, Murray, 
having received moneys. in respect of 
Bridgewater’ s interests under one. or other 
of the wills, decided to surrender the 
policy for £1,000.. In order to avoid. pay- 
ing the costs of a perusal ‘by the. insurance 
company’s solicitors of thé’ assignment to 
Murtay, Bridgewater signed a written direc- 
tion to the į insurance company .to pay. the 
surrender value (£21 15s.) to Murray, ..-and 
he joined with. Murray in signing the re- 
ceipt to the Insurance - Gompany. for: that 
um. : 


The other Dia ‘comained a ‘provision: 


that. in.the event of the assured: incurring 


total blindness by an accident, the society: 
would ‘pay the whole of the policy- money: 
actually -occurred : 


‘This unfortunate. event. 
in the month‘of ‘September. 1932, with the: 
result ‘that a sum of £1,732 ‘103. 
payable under the policy.. `, ka A 
: By the statement ‘of: Glaim Bridge- 
water claimed. 
all. belonged to’ -him, Alleging that 
before the execution. of the assignment of 
eptember, 18, 1928, an agreement. was 
made between Murray and: himself. that 
inthe event of his attaining vested iater- 
ests under the wills of his grandfather and 


father, the policies should belong to him . 


free. "rom: any “claim - by Murray. The 
Kearned Judge declined to: accept Bridge- 
water's evidence “as to this, and his 
Counsel did net press the matter further 
before their Lordships. 
contended that the policies were part of the 
security given by’ Bridgewater to Murray, 
and that if the assignment: ‘of ‘September 


18, 1928, were set aside and the. relation- , 


ship of mortgagor -and mortgagee. recon- 
stituted, Murray would - be entitled- +o have. 
she policy moneys brought into account. ` 


The tiile to the policy’ moneys seems ‘er 
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their ‘Lotdships: to: “aepénd- on: Kf ‘question 
of fact, vik., “what ‘was the’ atrangement, 
between + the {parties " “when thé: ‘policiés 
were: takèn out; Phe ‘learned Judge’ heard 
the evidence of: ‘Bridgewater, ‘anid . consider: 
ed the ‘admitted: facts ‘and: the’ documents. 
He thought that; in this regard at all events, 
Bridgewater was nota” reliable witness' ahd 
he formed-his i own: conclusión: of “the: docu- 
ments the admitted “fact and ` thé” “pro: 
babilities, That vċonclusion he “expressed 
thus-—"In: my -opinién Murray’ ‘stipulated ; 
with `F. -H. Bridgewater that F. H. Bridge- 
water should take. ọut poliċies on his own 
life and should then: assign them 'absoluté- 
ly to-Murray; Murray then becoming pió“ 
prietor of the policies free “from any con- 
trol by F. H. - Bridgewater: “It would''be 
in Murray's power to “continue them | or to 
drop them as events turned out”: He: “poses 
the. ‘question ‘which-he has tò- deade thus 
“In my opinion’ the’“only question '-of fact 
that arises in ‘regard’ to: this‘ matter tS: 
whether the ' assignment Bogie was ` an 
assignment by. way:of imortgage ‘or “ar “as! 
signment ` absolutely ` to- Murray’; ‘and ‘He’ 
ultimatély answers it by holding ‘thatthe’ 
policy moneys belonged, to Murray, . atid: 
making a> declaration that they ` are not ‘the. 
subject of aécount between Murray” and 
Bridgewater. but belong to the. estate of 
Murray: absolutely. © `% 

- Their Lordships find: it ih ponsiblé; on ths: , 
materials. “before ‘then, to come 40 anyi 

ifferent conclusion. It" was urged that the: 
learned: Judge had - miś- -directed ~ himself. 
on a-vitél point; because inthe course -of: 
his judgment he’ ‘said ‘that: it'was quite i im-' 
material “who paid the “first premitinis,* 
But their -Lordships do: not understand’ the: 
learned Judge ‘to méan- more than this: ~~ 
that having arrived at.a clear opinion, : 


upon all ‘the other facts of the case, that, the 


bargain, was that the policies.were to belong, ` 
to Murray absolutely, and ‘were. not “to 
form part of the mortgaged property; ‘he’ 
did not think it necessary to, decidé.a “df= 
pute, which; however, decided. would. Rot 
haye the -effect of. -altering his: opinion. : 
Tneir. Lordships are of opinion: that=tipon 
the first’ question the” ér ass-appeal should 
fail. 

“The second question on the er0ss-appe al ; 
relates to the form of the decree.’ The 


‘trustees of the ; grandfather’ s will treating 


Bridgewater “ag ‘indefeasibly entitled to ‘his 
share thereunder: on his attaining’ the age 
of 25 years (which he did on Septembef 29): 
1931); paid” over considerable. sums tò | 
Murráy ‘as: assignée ‘of Bridgewater’s inter- 
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est. The learned Judge while expressing 
the opinion that the view of the trustees 
was probably correct, stated that the mat- 
ter could only, properly be decided in the 
presence of the, grandfather's nest of kin 


and perhaps also of Bridgewater's sister. 


He further stated that difficult matters arose 
under the father’s. will as. to the e"ect of 
the appointment. in favour of his daughter, 
and the Provision against maniage with 

a first or sccond cousin. Accordingly he 
inserted in the decree a declaration that the 
plaintiff was at present entitled {o receive 
irom the estates of the grandfather and 
father only somuch ofthe income of the 

‘said inleresis of the plaintiff therein as 
was. not required to re-pay. ihe sums and 
interest. secured by Murray’s three se- 
curities; snd also a declaration in the fol- 
lowing terms:—That.the plaintiff will not 
be entitled to receive frem the defendants 
any: capital assets, received by. the- said: 
Berlram. Murray decezsed or the defendants 
in respect of the said interest of the plaint- 
iff under the said wills or any of them ex- 
cept under. the order of acompetent Court 
or with the consént of all the beneficiaries 
interested.” 

f Bridgewater objects to this provision as 
being. unfair to him,.and, unnecessary for 
the protection of the defendants. Their 
Lordships think that no such: provision is 
necessary as. regardstke interests under 
the father's will; and that as regards the 
interests under the.grandfather’s will, it will 
be sufficient if the decree is varied by strik- 
ing cut the third and fourth declarations 
therein contained, and inserting: therein im- 
mediately after, the words “is charged upon 
the-interesis of the plaintiff under the said 
wills or any, of them” the following provi- 
sion: 

'“And this Cout doth futher order that i 
referred’ to the Master in Equity to Haun ane 
ascertain what moneys and investments have been 
received by the said Bertram Murray and the defend- 
aats as his executore under or by virtue of thesaid 
Assignment of September 18, 1928, in respect of the 
interests of the plaimtiff under the wills of his grand- 
father and father. And this Cou1t doth further order 
that the Master in Wquity do send a registered letter 
oddiessed to the Fublic ‘Trustee in England (1) 
enclosing a copy of thedecree inits altered form, (2) 
notifying him as one of the trustees of Francis 

. Matthew Bridgewater” deceased that unless within 
four calendar months from the receipt by him of that 
leiter proceedings ‘gre instituted to recover the 
moneys and invesiments received by the said Bertram 
Murray or his executors from the trustees of the will 
of the said. Francis Matthew Bridgewater cs 1eprc- 
senting or in respect of the share. of the plaintiff in 
that, testator’s «state, such Moneys and: investments 
will be treated as having. been properly paid to and 
Teczived by the said Bertram Murray and his 
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executors in respect of such share, and (3) requesting 
him so farashis knowledge’ of their whereabouts 
enable him so to do) to communicate the contents of 
such letter, or a copy thereof, to the daughter of the 


_ said Francis Franklin Bridgewa’er, the children of 


the said Francis Matthew Bridgewater other than 
the said Francis Franklin Bridgewater, and the 
next of kin of the said Francis Matihew Bridge- 
water.” ; ot oa 
If no proceedings are instituted within 
tke time limited, their Lordships think that 
the balance remaining after the Murray 
securities have been paid off, may then be 


“prcperly paid over to Bridgewater, leaving 


ittoany aggrieved person to. pursue his or 
her remedy (if any) against tke trustees, or 
to seek such: relief (if any) asa tracing of 
the funds may enable him or her to obtain. 

Tothe extent indicated the cross-appeal 
should succeed. 

“In the result their Lordships are of 
opinion that the appeal should be dismissed, 
that the cross-appeal should failas regards 
the policy moneys, but that on order should 
be made therein. varying tLe decree ‘to the 
extent indicated in this judgment; end their 
Lo:dshbips will humbly advise His Majesty 
accordingly. 

The appeal ard cross-sppeal were con- 
solidated_ard were heard tcgether upon a 
single case lodged cn each side. The 
appeal has wholly failed. The Learing: of 
the cross-appeal accounied for less than 
one-fifth of the time occupied by the whole 
case. It has succeded only on a point 
which related toa detail inthe form of the 
decree, and which was disposed of in the 
space of afew minutes. In. these circum- 
stances their Lordships think that justice 
will be dcne by ordering the appellants to 
pay to the respondent three-quarters of his 
costs of the consolidated appeals. 

N. Appeal. dismissed. 
` Soilcitors fcr the Appellants.—Messrs. 


- Light & Fulton. 


Solicitors for. ike Respondcnt.— Messrs. 
Waterhouse & Co. 





RANGOON.HIGH COURT 
Criminal Appeals Nes. 1182 and 1223 
of 1936 
Sepiemher 24, 1936 
Mya Fu AND BRAUND, JJ. 
NGATONYAN AND- ANGTAER—APPELLANTS 
versus 
i EMPEROR—Oppcsitg PARTY 
Penal Code (Act: KLV. 0f 1860), ss. 324, 323, 302— 
Offence under s. 324—Nuture of instrument—Blou 
with Lamboo stick—Offence, if under s. 324—Murden 
—Case cannot succeed on unsatisfactory nature op 
defance—Hvidence of. one person establishing guil 
—Sufficiency of, for conviction, 
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To bring an offence under s. 324, Penal Code, the 
instrument must be’ one, not which is “liable”; but 
- which is “likely” to cause death the ‘instrument 
„usel must be one of which one can predicate that 
the probable result of its use will be, by virtue-cf 
its very nature, death. It mus be inherent in the - 
nature of the instrument used that death is likely 
to ensue. Where the injury results from a blow 
-with a bamboo stick, the conviction shculd be alter- 
ed to one under s. 323. 7 
A charge of murder cannot succeed on the unsatis- 
factory nature of the defence, unless the prosecution 
has ‘positively proved its case to the Court's reason- 
able satisfaction. In such a case the evidence of 
one person is nonetheless sufficient, if thdt evidence 
establishes the appellant's guilt beyond .any reason- 
able doubt. 


- Cr. A. from the order of the Sessions 
Judge, Pyapcen, dated August 20, 1936. 
Mr. Ba Thaunj, for Appellant No. 1. 


Braund, J.—In ~this case there are two 
appellants. - Appellant No. 1, Nga Po Nyan, 
has been charged with and convicted of 
murder under s. 202; Penal Code.. He has 
teen. senierced to death. Appellant No. 2 
Nga Ohn Sein, had been sentenced to three 
years" rigorous imprisonment under s. 324, 
Penal Code. 

On May 3, 1936, at about 8 o’clock in the, 
evening, there was a marionette show at 
the pagoda festival.at the village of Achan.. 
Tun Saw, tcgether with his wife, Ma Mai, 
and their small child were among the spec- 
tators. During the course ofthe entertain- 
ment a commotion occurred, for what rea- 
son, we are not told. Thereupon, Tun Saw- 
stood up.and shouted tothe audience to be 
calm and to sit quiet. While Tun Saw was 
making these attempts to preserve order, 
the story- goes that a man with a stick 
approached Tun Saw from behind and. 
struck him a blow on tke head, which caus-. 
ed h'm to reel and eventually to fall. down. 
While on the ground, a second man, also 
armed witha stick, came and struck. him ‘one 
or more further blows. The first man is alleg- 
ed to have been Nga Ohn Sein, appellant- 
No, 2, and the second man is alleged to 
have been Nga Po Nyan, appellant No. 1. 
That, in a nut-shell, is the story. 


To deal first with the nature of the inju- 
ries sustained by Tun Saw: The medical 
evidence shows that the first wound inflicted 
on him was.of a comparatively: minor cha- 
racter being merely a scalp wound, 3-4. 
inch long and athird ofan inch deep; be- 
hind the ear. „The second of those wounds- 
was of a far more dangerous character, re- 
sulting ina fracture,. 24 inches long, on the 

‘left. side:of the frontal bone. At first, Tun. 
Saw, beyond feeling a little -giddy, does not 
seem. to haye suffered. any serious: effects: 
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because he was reluctant to be takne home, 
but preferred to rest on his mat. A little 
later, however, he asked to be taken back 
to his house, where he began vomitting 
small quantities of blocd. Eventually, late 
that night, he was embarked on a sampan 
for Kyailat Hospital, but died before he 
reached there. 

There is no doubt at all that Tun Saw 
succumbed to the effect of the second of 
the two blows I have mentioned. There 
is equally no doubt that sume one at the 
pagoda festival struck the blow with a stick 
and caused the injury from which he died. 
The curious feature in this case—and the 
óne which has caused us bo" reserve our 
judgment—is that when the evidence comes 
to be closely examined itis found that the 
identification of appellant No. 1 Po Nyan, as 
the man who struck the second blow, really 
rests upon the word of one single witness, 
Maung Thein. (The judgment then dis- 
cussed the evidence’ and : continued.) The 
defence of appellant No.1 is an alibi. We. 
agree with the learned Sessions Judge in 
thinking that itis not a satisfactory: one. 
This case, however, cannot succzed on the 
unsatisfactory nature of the defence, unless 
the prosecution has positively proved its 
case to our reasonable satisfaction. 

We have given the case of appellant 
No. | anxious thought, and’ we have come 
to the conclusion that we are bound to 
accept the evidence of Maung Thein as be- 
ing reliable and true. We can see no rea- 
son why Maung Thein should have come 
and invented a deliberately untrue story 
for-the purpose of getting- appellant No. 1. 
convicted of murder. It isincredible. While 
it is true that the real evidence against ap- 
pellant No. I consists of that of Maung 
Thein and noone else, the evidence of one 
person is nonetheless sufficient, if that evi- 
dence establishes the appellant's suit be- 
yond any reasonable doubt. In this case 
we think it does. Moreover, there is, in the 
present instance, a sufficient motive for ap- 
pellant No.1 to have assaulted Tun Saw, 
having regard tothe unsatisfactory nature 
cf their previous relations and the fact 
that appellant No. 1 had only recently: been 
released from jail; where he had been at 
the instance’ of the deceased man: We 
feel no real doubt that it was appellant 
No. 1 who struck Tun Saw the second 
time and thatit was that blow, delivered ~ 
with the intention of causing bodily injury 
and with sufficient force in the ordinary 
course of nature to cause death, that actually 
caused his death, 
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As regards appellant No., 2, Nga Ohn Sein, 
who has been convicted under. s. 324, the 
case is a good deal easier. He was seen 
Tha Kadoe. In his case, moreover, there 
is the strong evidence that subsequently 
he admitted himself to have been the de- 


ceased assailant to the witness Maung Ba, 


Than. ‘There is also salisfactory evidence 
that he was present at the pwe that night. 
We have no doubt that the learned Sessions 
Judge was right in thinking that the ap- 
pellant Nga Ohn Sein was the first of the 
two assailants. We do not, however, agree 
with the learned Sessions Judge in his hav- 
ing invoked s. 324, Penal Code, under. which 
to convict appellant No. 2. That secticn 
deals with a case of causing voluntery hurt 
by means of an instrument which, used as 
a weapon of offence, is likely to cause death. 
The only evidence here is that a bamboo 
stick was used. We find some difficulty in 
ihinking that a blow of the comparatively 
harmless kind that the first injury in this 
case was inflicted by a bamboo stick, is 
one which brings appellant No. 2 within 
the mischief of this section. The instra- 


ment must be one, not which is “liable” but, 


which is “likėly” to cause death. It seems 


to us that the instrument used must be one, 


of which one can predicate that the probable 


result of its use will be by virtue of its, 


very nature, death. It must be, we think, 


inherent in the nature of the, instrument , 


used that death is likely to ensue. If we 
are right in so thinking, then we are un- 
able tosustain the conviction of appellant 
No. 2 under s. 324. In all the circumstances, 


we think that the conviction of appellant. 


No. 2 will have to-be altered toa convic» 
tion under s. 323, Penal Code. : 

In the circumstances, therefore. we shall 
dismiss the appeal of appellant No. 1 Nga 
Po! Nyan, and confirm the sentence of death. 
We shall: allow the appeal of appellant 
No.2 Nga Obn Sein, to the extent of alter- 
ing his convicticn to a conviction under 
s. 523, Penal Code, and substituting a sen- 
lence of one yeas rigorous imprisonment 
for the sentence of three years’ rigorous im- 
prisonment imposed by the learned Ses- 
sions Judge. f ee re 

. Mya Bu, d.--I agree. ; -- 

Noo _ Order accordingly. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 79 of 1933 
February 11, 1936 
GUSA AND BARTLEY, JJ. 
SURESH CHANDRA DAM—PLAINTIFF 

—APPELLANT . 
` V2TSUS 
Srimatti MARANI DASSI—Dzrenpant 
AND ANOTHER—RESPONDENTS 

Practice—Burden of proof—Special plea—Parda- - 
nasbin lady taking special plea—Burdenof proof— 
Mere declaration by her that she’ did not understand: 
nature of transaction, if enough—Creditor enforcing 
transaction proving that document was free and 
inteiligent act of lady—Held, lady bound by it. 

Where a written statement of a party raises points 
which are undoubtedly in the nature of spzcial pleas, 
resting on facts within the special knowledge of the 
parity raising those pleas ; it is incumbent upon that 
party to establish its case founded on special pleas. 
ip. B44, col. 2) ede, ee se! ie 

(In this case the party was a pardanashin lady who, 
alleged that she did not understand the nature of 
husband’ 


executed the mortgage.) ' 
. A .pardanashin woman is entitled to receive, in 
the Courts in India that protection which the Court 
of Ohancery in England extends to the weak and 
infitm, and tothose who for any other reason are 
specially likely to be imposed upon by the exertion of - 
undue influence over them. But independent legal 
advice is not essential, and is. not necessary, inevery: - 
cass ; and the mere declaration by. the lady subse- 
quently made, that she-had not understood what she, 
was doing, is not, in itself, conclusiva ; it is suffici- :- 
ent if the-person enforcing a transaction establishes.. . 
that the document evidencing .ths same was the -free _ 
intelligent actof tha lady.  - ° 
_ Held, on the facts and circumstances appearing’ 
fron evidenc2, that the lady was not a person in: 
whose cas2, it was necessary for a creditor suing: 
upon 2 mortgag: to establish that she had independ-, 
ent and disinterested advice when entering into the 
mortgage transactions in question. ‘She was, regard ` 
being hedto her intellectual capacity and experi- 
ence of the world, fully able to. comprehend the - 
nature of the mortgage transaction, and the applica- 
tior of the general principles and formulae applic- 
able toa case of a pardanashin woman- would un- 
doubtedly lead to denial of justice- to an honest 
creditor, whoon ths evidence, took - all necessary . 
precautions in the matter. of transactions to which 
she was a party. i i ae f 
C.A. from original decree.of the Sub- 
Judge, First Court, Dacca, dated  Decem- 
ber 19, 1932. ni tha 
Messrs. S. C. Basak, Rajendra Ch; Guha’, © 
and Sachindra K. Roy, for the Appellant. 
Mr. Bankim Ch Banerjee, for. the Res- 
pondents. l E F 
- Judgment.—This isan appeal by the 
plaintiffin a suit for enforcement of two 
mortgages purported fo have been exe- 
cuted by defendants Nos. 1 and 2. One of 
these mortgage bonds in suit “was dated- 
July 19, 1926, and it was in.-favour. of the : 
father of the plaintiff; the other mortgage 
bond dated August 15, 1927, was in favour 
of ihe- plaintiff himself; and - the. plaintiff. . 
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-prayed fora niortgage decree oh the foot- 
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ing ofthe two aforesaid mortgages. The, 


«claim in suit was resisted by defendant 
No. 1,” 


No. 2, the wife of defendant 
on the ground that she had no know- 
ledge of the contents of the two documents 
in suit and that she had not executed them. 
-On the pleadings of parties that questio2z 
for decision in the case was whether defen- 
dant No. 2 executed the. mortgage bonds 
with full knowledge of the terms of tke 
bonds and with full-_ knowledge of ‘the iran- 
sactions. The decision. on the question 
arrived at by 


Judge in the trial Court wes against the 


plaintiff and the plaintiff's Suit was dismissed. 


so far as defendant No. 2 was concerned on 
the ground that defendant No. 2 did’ nct 
willingly or knowingly execuie the bonds, 
and that defendant No. 2 was not liable for 
the Joans’:cn the bonds. 


the learned Subordina'e ` 


There was'a. oft 
decree pessed by the trial Court against | This defendant does not know to read and write at 


defendant No. 1 alone. for the money lent - 


under the bonds in suit. 


Thé plaintiff appealed to this Court and. 


it. was urged in support of the appeal that 
on the evidence on record the Court below 
shou!d have. held that the plaintiff-appellant 
was entitled to amortgage decree against 
both defendan's Nos. land 2, the mort- 
gagors. The materials on the record’ have 
received our careful consideration. :. Before, 
however, dealing with the evidence in the 
case, we consider it necessary to refer to 
the proceedings befure the Court below, 
leading up to the filing of the written state- 
ment by defendant No. 2 in the 

which call- for special. notice 
view of the position that the mortgage 
bonds in suit were executed jointly by the 
husband, defendant No. 1, who was Gharja- 


te 


' Registration Office 


cf 
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of the defendants “owing to the physical 
indisposition of the defendant who looks 


after the case” andthe written statement 
that was ullimately filed on August 23, 1932, 
was one by defendant No. 2. The material 


“averments of facts made in that written 


statement were those contained in paras.. 
10 and 11 ofthe same, which are set- cut 


below: : 
“10. About six years before defendant No. 1 in- 
formed this defendant who haszo knowledge of the, 
affairs ofthe world, is inexperienced and is a 
pardanashin woman that she would have to execute 
a document ashe was in need of some money and, 
if necessary, defendant No. 1 would also have to- 
put signature tothe said document. A few days 
after-that defendant No.1 again came and informed 
her that this defendant would have to' go to Court 
and put her signature there to a document. . This 
defendant accordingly went to the Registration 
Offices. in a carriaga drawn byhorsss and sitting 
inthat carriage she put several signatures on two. 
‘occasions. Tlis-defandant never went to the house 
of the plaintiff and never signed any document there. - 


all. She canonly siga her name with great diffi- 
cutly. - No document was read over to this defendant 


.. by any one nor did this defendant put her signature ` 


after knowing and understanding the contents of 
the dozument, The plaintiffor his father did not 
pay any money tothis defendant. This defendant 
did not obtain any money on the basis of that dos 
cument. . r < ss ee 
11. One year after the above defendant No. 1 told 
this defendant that she would have to go to the 
again as she did, last year and 
to’ sign her namethere. Accordingly this defendant 


: went to the Registration Office ina ‘carriage drawn 


suit . 
in. 


mai and the wife, defendant No. 2 to whom , 


the properties: mortgaged belonged. The, 


plaint inthe suit was filed on June 24, 1932, 
there was appearance inthe suit by. both 
the defendants by one. and the same vaka- 
latnama on July 21, 1932, the same Pleaders 
represénting them both. On the same-date 


an application was filed on behalf -of the, 


two defendants, by one of the Pleaders who 
accepted the joint vakalainama, praying 
for time for filing written statement after 
drafting the same on procuring necessary 
papers. 
written statement was again made bythe 
‘two defendants jointly on July.28; 1932, on 
stating that necessary papérs had not been 
procured ‘till then. The third application 
for time for filing written statement and 


after procuring. papers was -made.on behalf _ 


Application for time . for: filing’ 


by horses and put several signatures sitting in 
that carriage cn two occasions. ‘This defendant 
never signed any” document at the house of the 
plaintiff. Nobody read over any document to this - 
defendant nor did she put her signature after know- 
ing the contents ofany document. The plaintiff did 
not pay any money to this defendant nor did she 
receive any’money on the basis of any document, The 


‘bonds in suit are not bona fide documents go far ag 


this defendant is, concerned.” 

It was with reference to the aforesaid 
statements that the points for decision 
in-the suit relating to knowledge of the 
mortgage lransaction question the execu- 
tion of the same by defendant No. -2 were 
raised. The filing of’ a written statement 


‘by defendant No. 2 alone repudiating liabi- 


lity under the mortgages in suit in the 


circumstances cast adoubtasto the bona 


fides of the defence to the plaintiff's suit 
and the circumstances to which reference 
has been made above go to indicate ‘com- 


‘munity of interest-so far as the plaintiff's 


claim under the mortgages was concerned 
and in our judgment throws a great dealof 


‘light on the defence ultimately taken up by 
‘one of the defendants, resting upon grave 
‘-asperaions on 


the other defendant the hus- .. 
band... is ar: | 
The case before us is notone in which . 


"B14 
“there isa question asto the good faith ofa 
transaction between parties, cne of whom 
stands to the otherina position of active 
confidence and where the burden of prov- 
ing good faith of the transaction is on the 
patty whoisin a position of active con- 
fidence. Thé case before us was one in 
which the usual-defence open toa parda- 
nashin woman in this country was taken 
and in which evidence was adduced by 
both the parties and the relevant facts are 
before the Court and the question of bur- 
den of proof was immaterial and no im- 
portance was to be attached to the ques- 
tion on whom the initial onus lay. The 
entire evidence had to be considered and 
on the consideration of the same, decision 
had to be arrived at. 
The parties to the mortgage transactions 
_ in question were strangers, and:in dealing 
- with them it had to be comsidered whether 
one of the parties, a pardanashin woman, was 
or was not of such intellectual attainment as 
tobe able to comprehend and understand 
the nature of the transaction or hadthe full 
‘knowledge of the nature and effect of the 
transaction into which she is said to have 
entered. The mortgages in question pur- 
ported to have been executed by defendant 
No. 2 on two different dates are couched in 
plain and simple language. They were 
signed by heron allthe pages in which 
they were written. One of the mortgage 
bonds contains an endorsement that it was 
read over tothe executant defendant No. 2 
and both of them contain the endcrse- 
ments by the registering officers that the 
execution was admitted by defendant No. 
2. The second mortgage bond dated 
August 15, 1927, appearsto have been pre- 
sented for registration by Marani Dassi 
alias Hari Dassi Saha, defendant No. 2. _ 
The execution of the mortgage bonds by 
defendant No. 2’s attestation of the same, as 
also the reading over of the documents to 


her at the house of the creditor, ihe pay- . 


ment ofthe mortgage money after exe- 
cution and deposit of title deeds by 
the mortgagors, have been proved by wit- 
nesses whom we find it impossible to dis- 
believe. There were discrepancies in mat- 
ters of detail as between the witnesses 
speaking to events, after a long interval of 
time ; but we are unable to hold on the evi- 
dence before us that defendant No. 2 had 
no knowledge of the contents of the mort- 
gage bondsor that she did not fully un- 


derstand the effect of the transaction evi-- 


denced by them. On the evidence coming 
from the p'aintiff's side the special defence 
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raised by defendantNo.2 had not been 
established in any way. The pirt taken by 
the husband, defendant No. 1, as mentioned 
in the written statement of defendant No. 
2, was undoubtedly in the nature of special 
pleas resting on facts within the special 
knowledge of the party raising those pleas 
and it was, therefore, incumbent upon that 
party to establish her case founded on 
special pleas, defendant No. 2-did not 
make a beginning of a case by leading 
evidence in support of the case stated by 
her in her written statement and repeated - 
in her evidence. The evidence of defen- 
dant No. 2, when examined in the light of 
the mortgage documents. in question 
and taken along with the evidence 
on the side of the plaintiff which we 
see no reason to disbelieve in mates 
rial particulars, appears to us 10 “be alto- 
gether unreliable. On the question of 
defendant No. 2 being a pardanashin lady, 
who was inexperjenced .and who had no 
knowledge of the affairs ofthe world, 
arising on her statements in the written 
statement, we have arrived at the definite 


“ conclusion that her deposition in the case’ 


goes against her. She starts with thestate- 

ment in her examination-in-chief that she 

was aware of the rate of interest on Rs. 100 

or Rs. 159 four or five years back. She 

asked her husband about the necessity for 

raising money on loan, but was snubbed 

by him; but the enquiry about the transac- 

tion was there. There was knowledge on 

ter part of deposit of papers when the-loan 

was raised and certain documents relating 

to title to property were left in the custody 

of the plaintiff. The documents were not 

brought back and they were with the plaint- 

if; She had moneg-lending business pre- 

viously, although it was her father who- 
used to look after the business. It could 

not be suggested that a woman of Lhe des: 
fendant’s position was competent to look 

after a business, unaided by her male re~.. 
lation, ; . 

The evidence of defendant No. 2 does not 
enable us to hold on the- facts and circum- . 
stances appearing from evidence that she: 
was a person in whose case it was neces- 
sary fora creditor suing upon a mortgage: 
to establish that she had independent and 
disinterested advice when entering into! 
the mortgage transactions in question. 
Defendant No. 2 was; regard being had to: 
her intellectual capacity and experience of . 
the world, fully able io comprehend the- 
nature of the mortgage transaction arid 
the application in the case before us-of the. 


ibt ke 
general principles and formulas applicable 
toacase cf a pardanashin woman would 


undoubtedly lead to denial of justice to an, 


honest creditcr, who on the evidence took 
all necessary: precautions in the matter of 
transactions to which defendant No. -2 was 
a party. f 


- The facts and circumstances of the’-case 


before uslead to the definite conclusion , 


that the mortgages sought to be enforced 
by the plaintiff in the- suit 
against defendant No.2 and ihat the de- 
- fence of Chat defendant denying her liability 
under the mortgages was nota bona fide 
one. “Asib has been indicated already, 
independent legal advice .is not essen- 
tial and is not necessary in 
case and the mere declaration by 
the Jady subsequently made that she had 
not understocd what she was doing was 
not obvicusly in ‘itself conclusive; it is 
sufficient if the person enforcing a transac- 
tion ‘establishes that the document evidenc- 
“ing the same was the free intelligent act of 
the lady the evidence in this case satisfied 
that tést. It is now settled that a parda- 
nashin waman is entitled to receive in the 
Courts in this country, that protection 
which the Court of Chancery in England 
extends tothe weak and'infirm and to those 
who foi any other reason are 
likely to be imposed upon by the exertion 
of undue influence over them. ` > 
_Thatis not, however,, the case now be- 


“fore us. Defendant -No. 2 in the case be-- 
- fore: us was not, upon her own evidence, a 


person who required any special protec- 
‘tion and in regard to whcm it could-be pre- 
. sumed that any sort of undue influence 
“was exercised by her husband defendant 
. No. 1 cr by the creditor, who was a stranger 
. and the evidence ccming from the plaint- 
iffs establishes the facts necessary to make 
the transactions of mortgage binding on 
her, namely that the transactions were fair 
and that defendant No. 2 fully understood 
the acts to which she was subscribing. 
The result of the conclusions we have ar- 


| rived at as mentioned above is that we are. 


unable to express agreement with the 
decision of the Court below that defendant 
No. 2 did nat willingly or knowingly execute 
the two morigage bonds in suit and that‘she 
was not liable for the loans of the bonds. The 


-appeal is'allowed; the judgment and dec- ` 


ree of the Court below so far as they relate 
-to. defendant No. 2 in the suit are set aside, 
and the plaintiff's suit is decreed against 
both defendants Nos.1 and 2 with costs 
throughout including the costs -in this ap- 
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peal. An usual morfgage de¢reé in favour 

of the plaintifi-appellant and against de- 
fendants Nos. 1 aud 2, respondents in this 
appeal, will be drawn up in this: Court, in 
supersession of the decree passed by the 
Court below.. . ip ates 
“D. Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S - 
COURT - 
Criminal Reference No. 156 of 1936 
; August 18, 1936. 
Davia, J. O. AND Muara, A. J. Ch 
EMPEROR—Prosecuror 
; TETSUE 5 
| MOHAMMAD ISMAIL— Accuszp 
Criminal Procedure Code (Act V of 1898), ss. 234, 
- .235, 227, 229—Charges of falsification of accounts . 
and breach of trust-—Joint trial, if legal~Alteration 
of charge—When can be made—Power of trying 
Muter ane to direct new trial—Discretion under 
8, 229, 

Offences of. falsification of acccunts and criminal 
breach of trust even though they relate to the same 
transaction, are not one offence and three charges: 

. of criminal breach oftrust and three charges of 
falsification of accounts cannot be combined together 
at one trial.. Ramkishoon Prasad v. Emperor (1), 
dissented from, Emperor v. Attursing Sachanand (2), 
referred to. < yg 
There is nothing in the wording of s. 227, Criminal 
Procedure Code, which limits the operation of that 
section to mere irregularities or its operation to any 
paiticular stage of the case prior tothe time that 
judgment is given or the verdict of the jury is re- 
turned. Untilthat time, itis opentv the Court to 
alter oradd to the charge, and the provisions of 
ss. 228,229, 230 and 231, Criminal Procedure Code, 
amply provide that the accused shall not be embar- 
- yassed or prejudiced by the alteration of the charge, 
The Magistrate: must use a careful and wise discre- 
< tion and where, evidence relating to six charges has 
gone on the record, whereas there should be evidence 
only asto three, it may be well the Magistrate would 
exercise a wise and just discretion in directing a 
new trial under the provisions of s. 229, Criminal 
- Procedure Code, but the trying Court itself has that 
power and there is no need to refer the case to the 
High Court. Manavala Chetty v. Emperor (3', re- 
ferred to. í : 

Cr. Ref. from tke orderof tke District 
Magistrate, Nawabshah, dated June 24, 1936. 

Mr. Charles M. Lobo, for the Crown. 


` Davis, J. C.—Thisis a reference to us 

. by the learned District Magistrate of Nawab- 
shah forwarding. usa case sent to him by 
the Sub-Divisional Magistrate, Nawabshah, 

‘ concerning which the Sub-Divisional Magis- 
trate has doubts, about his jurisdiction, 
for he has: found that in the cage 
-which has been left ‘for him -by his pre- 
- .decessor, an accused has been charged 


~, with criminal breach of trust and falsifi- 


cation of accounts with regard: to‘ thrég 


“eke 
separate sums of Rs. 4, Rs. 7 and Rs. 47-8, 
respeclively, and the Sub-Divisiondl Magis- 


. trate is of opinion that these charges can- 


' opinion he relies 


not all be combined at one trial. For this 
upon certain notes in 
Mitras Code of Criminal Precedure. Tt 
appears to us that the Sub-Divisional Magis- 
trate is correct in his opinion that three 
charges of criminal breach of trust and 
three charges of falsification of accounts 
cannot be combined together at one-trial. 


Jt is true and there is authority for the - 


statement that; when the -falsification of 
accounts and criminal ` breach of trust re- 
late tothe same item and are so connect- 
ed as to be part of -the same transaction, 
an accused can be’ tried for every such 
offence, but in our opinion, the two offences 


, are still two offences though an accused may 


_ and they do not become one 


be charged and: tried for them at one trial 


. the purpose of s.. 234, Criminal Procedure 


Code. Section -235, Criminal Procedure - 


“Code; refers’ to.more offences than one, 


--s. 234, Criminal Procedure - Code, 
-not think the provisions of sub-s. 1 of 


and when these offences are not of the 
same kind within the meaning of. sub-s. (2), 
we do 


that section apply. 


criminal breach cf trust. and falsification -- 


This- we say with all -respect to the 


venient.as it may bə that’ offences oi 


-of accounts should be tried together when 


af 


they relate to the same money and ‘are 
part of the same transaction, it is for us 


‘to Interpret the law as itis enacted. .The 


public convenience may induce the-legis- 


-Jature to amend the law; we cannot do 


so. As the law stands, s. 235, Criminal 


. Procedure Code, may apply to one charge 


-of criminal breach 


of irust and one 


-charge of falsification of accounts, but 
“not to two-or three of each. Reference may 


be made to the case of this Court reported 
in Emperor v. Attursing Sachanand (2). 


“But in our opinicn itis open to’ the Sub- 


Divisional Magistrate himself to alter the 


.charge.to remove the illegality.. The pro- 
“visions of s. 227, Criminal Procedure Code, 


“are wide. 


They are as follows:— 


“227. (1) Any Court may alter or add to any 


- charge atany time before judgment is pronounced, 
- or, in the caso of trials before the’ Court of Session 


(1) 13 Pat, 170; 148 Ind. Cas, 990; A TR 1934 Pat. 


232; (1931) Cr, Cas, 461; 35 Or. LJ 876; 15P L T 
-126;6 R P526. ` 


y 


“Rul, (1932) Sind 89, 


(9) 26 SLR 191; 138 Ind, Cas. 61%-AIR 1932 
Sind 64, (1932) Cr. 


+ 
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or High Court, before the, verdict, of the jury i 


-retured or the opitiion3 of the assessors are expressed 


(2. Every such alteration or addition shall bs reao 
and explained to the accused.” 

“ Presumably the learned Magistrate in 
referring to the notes-in Mitra’s Ori- 
minal Procedure Code on this section 
was’ referring to the Madras case in 
Manavala Chetty v.~ Emperor (3); .- but 


‘with all respect we do not think-that this» 
‘is a judgment which should be followed. 


There is nothing in the wording ofs. 227, 


Criminal Procedure Code, which, so far as 


we can see, limits’ the operation of that 


- section to mere ‘irregularities or its operà- 


tion to any particular stage of the case 
prior to the: time that judgment is given 


-or the verdict of the jury is returned. 


Until that time, it appears to us, it is open 
to the Court to alter or add to the-chatge, 
and the provisions of ss. 228, 229, 230 and 
231, Criminal Procedure Code, amply 
provide that the accused shall not be em- 
barrassed or prejudiced by thə- alteration 
of the charge. The Magistrate must - use 
a careful and wise discretion and where, 
as in this ‘case, evidence relatirig to six 
chargés has gone on the record, whereas 
there should be evidence'only as to-three, 


he “ib may be well the Magistrate would 
judgment of the Patna High Court in > nai t 
Ram Kishoon Prasad v. Emperor (1). Con- : 


exercise a wise and just discretion in 
ditecting a new- trial under the provisions 
of s. 229, Criminal Procedure Code, but. the 
trying Court itself has that power and 


` thére is no need to refer-the case to us, - 


We have read carefully the judgment 
of the Madras -High Court above referred 
to, and we can find no reference to the 
safeguarding provisions of ss. 228, 229, 230 
or 231, Criminal Procedure Code. : We 
think, therefore, it is open to the trying 
Magistrate himself in this case to direct 
a new trialif in his opinion it is just and 
fair, or otherwise to proceed according to 


‘the provisions of- ss, 229 to 231 inclusive, 


of ihe Criminal Procedure Code, as we have 
is returned 


f 


N. Reference answere de 


(3) 29 M 509; 5 0r, LJ 9 ITM 219, -U 
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ALLAHABAD HIGH COURT. — 
` ‘Criminal Revision Application No. 359: 

: Ja of 19386. 

August 22, 1936 
-> THM, J: ` 
me ogṣ © MOTI—APPLICANT 

ae . Versus ZEE 
ae BENI—Opposits Party - -5> 
. «Criminal Procedure Code (Act V of 1898), ss. 435, 
438, 552—Complaint by father for delivery of daugh- 
“ter fram wrongful confinement of person to-custody 
‘of her mother—Order accordingly passed—Subse- 
quent discovery that girl was married—Proceedings 
against father under s.'215—No: sentence passed— 
. Special Magistrate handing over girl to-husband— 
Order set.aside by District Magistrate—Order - held 
- without jurisdiction-—Child Marriage Restraint Act 
(XIX .of 1929)~—Scope of —Marriage does not become 
_invalid—Act mposes only penalty. : 2 
Upon a complaint by the father for delivery of 
„his daughter who was in wrongful, confinement of 
certain person to the custody of her mother, the 
Court passed the orders accordingly. It, however, 


_. , transpired that the girl was already. married: and ` 
| proceedings under s. 215, Criminal Procedure Code, 


were started against the father.’ No sentence was 
passed, production of thd girl was ordered and she 
was handed over to hêr husband. ‘The order was 
. set aside by. the District Magistrate in revision and 
it was -ordered that the girl should. remain in her 
mother's custody: =. 4. e - : 4 

: Held, that under s. 436, Oriminal Procedure Code, 
- -it was-open:to-the cumplainant,.to make an appli- 
seation in revision against the order of the Special 
Magistrate before the District Magistrate. Lf, how- 
“ever, the District Magistrate decided, upon a. con- 
‘sideration of the application and exdmination of 
‘the record, that the order of the Special Magistrate 
“was-unjust, then he could only act under 6. .438. 


Under this section all that the District Magistrate. 


‘can’ do ig to refer the matter to the High’ Court with: 
his recommendation, The District Magistrate’ 
powers under s. 438 refer to -s2nténces impose 
against the. applicant “before him, The District 


Magistrate, however, can, only act under. s. 952, 


where there is a complaint before him on oath of- 


‘the abduction or unlawful detention of a:woman.or 
of a female under the: age of 16 years. - Hence, in fhe 
absence of these requisites, the order of the District 
-Magistrate was without jurisdiction. -z 
< It is true that the celebration of marriage. of child 
of 12-13 -years may contravene ` the provisions 
‘of. the Child Marriage Restraint Act of 1929; but 
such marriage is not declared’ by the Act to be invalid. 
The, Act merely imposes certain penalties on persons 
_ bringing bout such marriages, | f KI 


Or. R. App. from an order ‘of the‘District 
Magistrate; Allahabad, dated” March 26, 
1986. 7 a’, S Ae omnes 
Mr. R. C. Ghatak, for the Applicant, -_; 
Mr. Ambika Prasad, for ihe Oppcsile 
Party.” ea AA VAT 3 al = 4 ve 
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The Assistant-Góvernment “Advocate,. for | 


the’ Crown. nee 8 he 
- Ordér.—-This is an‘ application. -ib tevi 
sion against an. order of the District Judgé 


of.Allahabad directing. that -a certain girl, 


Mot! v. pent” (ALL.) 


‘BAT 

MusammatChamelia, be sllowed t6 remain 
in the custodv of- her mother. It appeais 
-that the girl's father, Beni, madé a com- 
plaint against Chhote’ and others alleging 
that they. had “kepi Musammat Chamelir 
‘his daughter .aged 12-13 years, in wrongful 
confinement. Following upon this ¢om- 
‘plaint the .City Magistrate issued a warrant 
under s. 100, Criminal Procedure-Code, and 
Musammat-Chamelia was taken from, the 
house of Chhote Lal by the Police and 
handed over-to the ‘custody of ker mothers 
When the complainant had secured posses- 
sion of his daughter, Musammat- Chamelia, 
he requested the Court which was seized of 
ihe matter to-dismiss the complaint. - The 
complaint was accordingly dismissed. It 
transpired during the proceedings, however, 
that in fact the girl’ Musammat Chamelia 
had been marriéd to one Moti. Moti was, 
therefore; as'the girl's lawful -husband, en- 
titled, to the custody of his wife. The Spe- 
-cial Magistrate accordingly directed that 
the girl be produced in Court and handed 
over to her husband. The Court further 
instituted proceedings against Beni under 


. .§: 215, Criminal. Procedure Code. Against 


dhis order cf. the Special. Magistrate the . 
complainant made an application in revi- 
sion -before. the District: Magistrate of 
Allahabad. The District Magistrate. has 
directed that Musammat Chamelia -iù the 
meantime’ be left in the custody. of her 
‘mother. He has held that as she-is yet: a 
‘girl of 12-13 ‘yéars she. cannot be’ legally 
married and that therefore the proper guar- 
diam is the girl's mother. Learned. Counsel: 
forthe applicant has attacked the order of 
the District Magistrate on two grounds. 

“In the first place, he has contended that, 
the learned District ‘Magistraté had no 
jurisdiction to: set aside the order of thé 


‘Special: Magistrate directing that the girl, 


Musammat Chamelia, be produced in Cour 
and handed over to her husband. . Under 


. 5. 435, Criminal Procedure Code, no doubt, 


it was open to the complainant, Beni, to ` 
make an ‘application in révision against the 
order of: the Special Magistrate before the 
District Magistrate... If, however, the Dis- 


- trict Magistrate decided, upon a considera- 


tion of the:;application ‘and examination of 
the record, that-the order -of the Special 


_Magistrate was unjust, then he could only 


act under: -s.-:438.- Under this‘ section all 
that. the. Disirtct’ Magistrate can “do isto 
refer-the matter to the High Court with his 
Tecommeddation: The District Magistrate's 


_powers under s. 438; however, refer to sen- 


tences imposed. against the applicant heforg? 


4 
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him. Now, in the present case, there was 
no sentence passed upon Beni. The order 
complained against was an order directing 
the production cf Musammat Chamelia in 
Court. Learned Counsel for the opposite 
party contended, however, that it was open 
‘to the District Magistrate to set aside the 
order of the Special Magistrate in virtue 
of the provisions of -s. 552, Criminal Pro- 
cedure Code. The District Magistrate, how- 
ever, can only act under s. 552 where there 
is acomplaint before him on oath of the 
abduction or unlawful detention of a woman 
or of a female under the age of 16 years. 
Now, in the present instance, Beni, the 
applicant before the District Magistrate, 
made no complaint ihat his daughter had 
been abducted or that she had been kept in 
unlawful confinement. 

. I am, therefore, satisfied that in setting 
aside the order of the Special Magistrate 
the District Magistrate acted without’ juris- 
diction. It follows, therefore, that the order 
of the District Magistrate cannot stand. 
‘Apart altogether from the question of juris- 
diction, however, it appears to me that the 
learned District Magistrate as learned Coun- 
sel has contended in the second place has 
erred in law in holding that the marriage 
of Musammat Chameli to Moti wes an 
illegal marriage. It is true that the cele- 
‘bration of this marriage may have contra- 
‘vened the provisions of tke Child Marriage 
Restraint Act of 1929; but the marriage of 

a child is not declared by the Child 
‘Marriage Restraint Act of 1929 to be an in- 
valid marriage. The Act merely impcses 
certain penalties on persons bringing about 
such marraiges. In this connection I would 
refer to the latest edition of Mr. Mulla’s 
book on Hindu Law (Principles of Hindu 
Law, Edn. 8, p. 496). In the result the 
application is allowed and the order of the 
District Magistrate is set aside. 

D. . Application allowed. 





LAHORE HIGH COURT. 
Criminal Appeal No. 157 of 1936 
May 19, 1936 
Youne, C.J. AND Monrog, J. 
NIKKA AND ANOTHER — Convicts 
—APPELLANTS 
versus 
EMPEROR—Respoxpent 
Criminal trial—Hvidence—Recording of—Duty of 
Court—Held, after ` considering the post mortem 
- report of Medical Officer that the story of the ap- 
prover was false. 
The tendency of Judges in the lower Courts to 
laok upon themselves as mere ` | recording machines 
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and fajling to take an intelligent interest inthe cases . 
before them or to ask necessary questions to clear up 
doubtful points deprecated. 

Held, after considering the medical raport” that 
the story told ‘by the approver was falso and also 
that the Police diary had been fabiicated. ji 


Or. A. from the order of _the Sessiong 
Pudge, Lyallpur, dated January 22, 1936. 

Mr. R. C. Manchanda, for the Appellants. 

Mr. D. R. Sawhney, Public Prosecutor, 
for the Respondents. 

Young, C. J.—Sharlu, Nikka and Ghu- 
lam Muhammad alias Gulla were tried by 
the learned Sessions Judge of Lrallpur on 
the charge of murdering Musammat 
Aishan. The learned Judge acquitted. 
Gulla, convicted Sharfu and Nikka and 
sentenced them -to death. Sharfu and 
Nikka appeal to this Court. : 

Musammat Aishan had been betrothed to 
Sharfu but she was married to Faqiria. It 
is alleged that both Nikka and Mehnga 
‘Singh, the approver in this case, were Mu- 
sammat Aishan’s lovers. ` Sharfu, displeased 
with the fact thatthe woman had married 
some one else, wi-hed, itis said, to abduct 
‘her. The approver relates that Sharfu ins 
vited the cther lovers of this woman to 
assist him to abduct her-for himself. ‘This 
curious complaisant conspiracy resulted in 


-the woman being seized on the afternoon of 


August 19, 1935, by the two appellants, the 
acquitted man, and the approver. The un- 
fortunate girl was taken to an adjoiming 
sugar-cane 5 field and there: ‘she was r. ped by 
ter three lovers aod Gulla. The girl was 
kept in this field afterwards for some hours 
while twocfthe party returned to the vil- 
lage and came back with food. The repa 
took place in broad daylight only some 
35 yards from the path from the village to 
the fields. She didnot scream, the ap- 
prover says, as Sharfu kept his hand on her 
mouth for all this time only, taking it off 
to allow her to breathe. Itseems unlikely 
that the unfortunate girl would not have 
found an opportunity in her extremity 
to make a considerable noise. When thé . 
meal was finished the girl was again asked 
to elope with Sharfu, but she refused: 
Sharfu then proposed to the ‘girl’s other 
lovers that she must be killed. They took 
off all her clothes; she was-seized, and 
Sharfu severed her kead-from her "body 
with two kirpan blows. The approver then 
cut off her arm at the right - shoulder; 
Gulla severed the left leg and Nikka sever- - 
ed the right leg at the knee fromthe body; ` 
all four, therefore, according to the àp- 
prover, took part in butchering this gir. 
The body wag left there till the next might 


~ 
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as tne villagers Were s@en searching for 
the girl. Ifthe dead body was lying in the 
field near tLe path to the village, it is 
curious it was not discovered before it is 
said to have been removed on the second 
night. zo 

Next night the four murderers returned. 
The body was tied up in two bundles and 
. taken to the grazing ground of the village 
and there deposited among some bushes. 
In ‘order, it would seem, to make it perfect- 
ly clear whose remains they were, a'l this 
woman's clothes were deposited in the 
bushes with the butchered body. 

The husband missed his wife on the 19th, 


hani 
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the woman was searched for at once but it - 
was not until August 23 that some human : 


remains were discovered. By this time 
the birds of the air and the beasts of the 
field had eaten the flesh and nothing but 
mere bones were left. 7 

It -was suspected in the 
Nikka had been a lover ofthe girl, end 
as Sharfu had been betrothed to her, sus- 
picion fell upon him 23 well. Gulla was a 
friend and partner of Nikka. It is said 
that Nikka and Gulla on arrest took the 
Police tothe place where the murder was 
alleged to have taken place but no blood- 
staiced earth was discovered there, and 


that Sharfu on arrest produced a takwa ` 
- The- arm which, according to the approver, 


but no blood was found onit. He also is 
said to have taken the Police to his mother’s 
house and from her were taken certain balis 
(ornaments) which are alieged to hare 
been identified es the property” ‘of the 
missing girl. Nikka produced two ornamen:s 
from his house which were said to belong to 
the girl, and also a takwa which was not 
blood-slained. : j 
The clothes found oh tha spot were 
identifed as belonging to the deceased. 
There was a key attached to her trousers 
- which fitted’ the lock of a box in the house. 
The husband, also purported toidentify the 
skeleton-by the teeth. On this evidence the 
. two appellants were convicted and sentenc- 
ed to death. ; a 
The first pint thit struck us forcibly on 
‘ e:nsideration of the case wasthe pust 
moriem report. It is wholly inconsistent 
with ths approver’s evidence. One of the 
amazing ficts of-this case is that -this 
complete contradiction was not noticed in 
the lower Courts either by Counsel or-by the 
learned Magistrate or Judge or by Counsel 
in thisCourt. It sometimes appears.to us 
that Judges in the’ lower Couris- look upon 
themselves as mere recording -machines 
-and failto take-an -intelligent interèst in 
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the cases before them ci to ask necessary 
questions io clear up doubtful points - 
The evidence of tke Oficiating Civil 
Surgeon at Lyallpur makes it perfectly 
clear that the approver's evidence is false. 
The story of the dismembering of tke body 
isa lie. The very careful report of the 
Officiating Civil Surgeon on the remains 
shows conclusively that the hody was never 
cut up at all. We were so impressed by 
this report that we ordered the Civil Sur- 
geon to attend in this Court and also direct» 
ed that the bones should be disinterred 
and re-examined. The District Magistrate 
of Lyallpur reports that the husband of 
the deceased cannot nuw remember where 
Le buried the remains of his wife. ‘This 
is another astonishing circumstance of this 
case, and indicates an incredibly -bad 
memory onthe part of a bereaved hus- 
band. It would be interesting, and possib- 
ly illuminating, to know howke came to 
forget what every oher man in similar 
circumstances would remember. : 
Dr. Bhagwan Das, the Civil Surgeon, 
has appeared in Court today. We have 
taken him through his original report with 
the help of a complete picture of a skeleton. 


` ‘The head was never severed from ths body. 


Tke skull, the cervical verlebrae and two 
dorsal vertebrae were all in one piece. 


he had severed from the body, was intact; 
the right scapula humerue radius and ulna 


“were allin one piece, which proves that 


- the approver is lying when he says that he 


cut off the right arm. It is impossible to check 


- the apprcver's story that Gulla cut off the 
-left Jeg as the ends of the netessary bones 


were missing having been eatén by animals. 
The right leg, however, was not severed from 
the body; the right innominate (hip) bone, 


- femur, tibia, fibula, and oscdlcis were’ all 


one piece, The doctor has assured -us 
to-day that there was no sign upon this les, 


-or upon any bone, of any cul whatsoever. 


It is obvius, therefore, that the approver 


-ig not telling’ a true story. If he tosk part 


in the murder why should he give a 


‘lying account of how the woman was kill- 


ed? It cannot be suggested that he told 


-this story to assist the defence as the de- 


-fenes. did not- know the story 


was false, 
and did noteven take the obviotis punt 


-that the medical evidence conlradicted the 


approver. It sems to be a reasonable in- 
ference that if the accused in this case 
actually’ took part in the murder, they must 
have. known the evidence of the approver 


was ‘false and-a hint to their Oounsel-~vould 
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--at-once -hafe -proċured. their acquittal. 
There is grave- cause for suspicion in this 
case. The bones were discovered and it 

- was thought that the body had been cut 
up because portions of the skeleton were 
separated; the remains were identified by 
the aid of the clothing to be those of 

“the missing girl; Nikka and Sharfu 

. were suspected; they and Gulla were ar- 
rested. Mehnga, the approver, was de- 

. tained later. The approver must have 

- . been made to tell this lying story. We do 
not think he was present at the murder if 

. indeed there was a murder at all. The 
father in-law of the approver was in 

, partnership with the father of Musammat 

| Aishan, the missing girl. It is difficult, 

, therefore, to.believe the approver would 
take part in murdering her. Ifitis true 

. that he. was a lover of the girl, he would 

. hardly assist a rival lover to abduct her 

. for his own benefit. This also applies to 

. Nikka. Nor is it likely that three lovers 
of the same woman would assent to a 
combined rape, and allow a fourth man to 
join them in the outrage. - 

We note from the Police diary that both 
Nikka and Gulla also are said, to have 

_ told the Police the same lie about cut- 
ting up the body. It is impossible to 

believe that the approver, Nikka and Gulla 
all conspired together to tell the Police 
this. elaborate story; they would not have 
been allowed to collaborate. Even if they 
had been allowed to agree to tell this story, 
jt would only be invented by them for 

-their own benefit; the fact that the story 
has. been used to procure a conviction and 
not: an acquittal shows conclusively that 
(this story is not their invention. 

There is a clue, however, in the Police 

_ diary of the investigation which tends to 
show how this invention arose. It is stated 
therein that the chaukidar came to the 

- Police and reported that a “cut up body" 
“had been found. Noone except the Civil 
Surgeon noted the truth, and the Civil Sur- 
geon's post mortem report was not under- 
stood by the Police. We are forced to the 
. conclusion that the approver’s evidence 
and the Police diary have been fabri- 
cated .to correspond with this initial 
fatal error. Those who dug this gallows 
pit have fallen into it. 

‘We must, theiefore, discard the ap- 

. prover and his statement. We are left 
“with the alleged discovery of common 
pieces of jewellery. In view of what we 
have said ofthe approver we can place 
ro Teliance upon ihe _ alleged recoveries; 
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in any event, there is a ĉleaı -contradic- 
tion between the evidence of the maker of 
the ornaments and that of Sundar who 
ordered them. The question of corrobora- 
lion of the approver does not arise in this 
case as there is nothing to corroborate. 
There isno reliable evidence of murder. 
We, therefore, accept the appeal, set aside 
the conviction of the two appellants, and 
order that they be set at liberty. 

A copy of this judgment will be sent 
to the Home Secretary to Government, Pun- 
jab, for information and necessary action. 

D. ; Appeal accepted. 


OUDH CHIEF COURT : 
Criminal Revision No. 109 of 1936 
November 3, 1936 
THOMAS, J. 
DUKHI AND otazres—AccusEp— 
APPLICANTS 


VETSUS 
EMPEROR Tsrouce RAM AUDH— 
COMPLAINANT— OPPCBITE Party 
Criminal Procedure Code (Act V of 1898), ss. 117 
(2), 107—Consent to give securtty— Whether amounts to 
plea of guilty—Accused called upon to give security 


- stating that no prosecution evidence may be recorded 


and he was willing to give security—Sufficiency of— 
Provisions as to inquiry, if satisfied. i 

It depends upon the facts and circumstances of 
each case as to whether a consent to give security 
amounts toa plea of guilty. When an accused called 
upon to give security for keeping the peace, says in 


| terms thatno prosecution evidence may be recorded 


and is willing to give security, it is eufficient proof 
that this is necessary for keeping the peace that he 
should execute a bond. 

Where the applicants in their written statement 
admitted that the complainant had apprehension. 
-that the applicants would commit a breach of the 
peace and that they were willing to give security 
and the Magistrate examined each accused separate- 
ly and asked him if the allegations made by the com- 
plainant against him were correct and each accused 
admitted his guilt and said he was willing to give 
security : 

Held, this was itself evidence on which a Magis- 
tiate could convict and there was a full enquiry as 
laid down ins.117 (2), Criminal Procedure Oode. 
Emperor v. Nasir Ahmad (1) and Emperor v. Kishen 
Narain (2), relied on. 


Cri. Rev. for revision of the order of tha 
Sessions Judge, Gonda, dated May 30, 
1936. : 

Mr. M. L. Saksena, for the Applicants, 

Judgment.—This is an application for 
revision against an order of the learned 
Sessions Judge of Gonda, dated May 30, 
1936, upholding the order of a First Clasa 
Magistrate of Gonda, dated March 12, 1936, 


_ordering the applicants to execute a per- 


sonal bond of Rs. 200 each and to furnish 


1937 
one relzable suréty of Rs. 200 each in order 
to keep the peace for a period of one year, 
in default to undergo one years simple 
imprisonment. 

Proceedings were taken against the ap- 
Plicants on an application filed by one 
Ram Avadh, on January 24, 1936, in which 
he alleged that there was a quarrel be- 
tween him and tke applicants, when they 
forcibly destroyed the sugar-cane crop and 
threatened to beat him if he went near 
them and that the applicants had cut down 
some rai crop sown by him. Ram Avadh 
claimed his title to the plots by virtue of 
a partition. The Magisirate asked for a 
report from the Police who reported in 
favour of Ram Avadh. The applicants 
were summoned and on February 27, 1936, 
they all appeared before the Magistrate, 
who read out the notice under s. 107 of 
“the Coda of Criminal Procedure. The’ ap- 
plicants did not plead guilty on- that 
date; The Magistrate fixed March 11, 
1936, forthe prosecution to produce evi- 
‘dence and the accused were ordered to fur- 
nish bail of Rs. 200 each with one surety 
of Rs 200 each. They failed to furnish the 
bail and so were taken into custody but 
they were released on March 6, 1936, when 
they furnished the necessary bail. The 
case was taken up on March 11, 1936, and 
the applicants prayed for one day's ad- 
journment which was granted. On March 
12, 1936, the applicants filed a written 
statement, in which they pleaded guilty. 
The learned Magistrate further examined 
the applicants and they pleaded guilty and 
expressed their readiness to furnish the 
security. The Magistrate passed the order, 
which is now sought to be revised. 

It is contended on behalf of the appii- 
cants that the procedure adopted by the 
learned Magistrate was not warranted by 
law, and that he should have held an 
inquiry. This contention is supported by 
some rulings of the Calcutta, Lahore and 
Madras High Courts, in which it was held 
that the mere consent or readiness to fur- 
nish security does not amount to a plea of 
guilty to the charges contained in the pre- 
liminary order and a Court is not justified 
in binding the person over upon the 
strength of such consent alone without any 
inquiry and evidence. 


The High Courtof Allahabad dissenting ` 


from the view taken in its earlier decisions 
has, on the other hand, held that where the 
notice under s. 112 of the Code of Criminal 
Procedure is read over tothe person pro- 
ceeded against and after understanding it 
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really amounts to a plea of guilty and no 
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to give security, his action 


inquiry is necessary. . 
In my opinion it depends upon the facts 


‘aud cireumstances of each case as to whe- 


ther a consent to give security amounts to 
a plea of guilty. In the present case the 
applicants in their joint written statement 
clearly admitted that Ram Avadh had ap- 


.prehension that the applicants would com- 


mita breach of the peace and that they 


were willing to give security. The. learn- 


ed Magistrate took further precaution ,and 
examined each accused separately and 


„asked him if the allegations made by. Ram 


Avadh against him were correct. The reply 
given by each applicant was that he ad- 
mitted his guilt and was willing to give 
security and execute a bail bond. This, 
in my opinion, is itself evidence on which 
a Magistrate can convict. It is really a 
plea of guilty. A man may waive a formal 
production of evidence against himself and 
by so doing saves himself ‘and the Court 
unnecessary troublé. I have not the slight- 


.est doubt that the applicants. understood 


perfectly well that the evidence against 
them was sufficient to justify their consent- 
ing to an order against them. J fail to see 
what other inquiry could have or should 
have been made in this case. Where the 
order requires security for keeping ihe 
peace in the manner prescribed for con- 
ducting trials and recording evidence in 
summons cases and when the accused ap- 
pears, the Magistrate has to tell him the 
Particulars of the offence of which he is 
accused and ask if he can show cause why 
he should not be bound down. All that 
has “been done in the present case by the 
issue’ of notice to the applicants and when 
the Court made preparation for recording 


“the evidence for the prosecution in the case, 


the applicants admitted that they had 
committed the offence of which they. were 
accused. 

When an accused called upon to give 
security for keeping the peace, says in terms 
that no prosecution evidence may be record- 
ed and is willing to give security, it is suffi- 
cient proof that this is necessary for keep- 
ing the peace that he should execute a bond. 
The Magistrate had previous information 
on which he issued notice under s.107 of 
the Code of Criminal Procedure and the 
willingness of the applicants to give a 
bond substantiated that information and 
proved its truth, Ifthe applicants did not 
admit the danger there was as to their 


` breaking the peace, they need not havg 


852 
spoken words which would convey that im- 
pression. Inthe present case, in my opi- 
nion, there was a -full inquiry as laid down 
in s. 117, cl. (2) of the Code of Criminsl 
Procedure in the manner directed in Chap. 
XX of the Code. 1 fail to see what fur- 
ther inquiry was possible. It would have 
been absurd, in spite of the fact that the 
applicants to whom the notice was issued 
should express their willingness to enter 
into a bond, on the part of the Magistrate 
to have gone on recording the prosecu- 
tion -evidence which was not likely to 
favour the accused. If I had the 
slightest doubt in my mind, L would have 
admitted this application and referred it to 
a Bench of this Court, but I am supported 
in the above view by two decisions of the 
Allahabad High Court reported in Emperor 
v. Nasir Ahmad, I. L. R.50 Allahabad 120 
(1) and Emperor v. Kishan Narain, I. L. R. 
50 Allahabad 599 (2). 

I accordingly reject the application. 
Application rejected. 


N. pp 
(1) 50 A 120; 102 Ind. Cas. 897; LR 8 A 94; 28 Cr. 
L ee 8ALOr.R 18; A I R 1927 All. 579;25 AL 


J 819. . 
. (2) 50 A 599; 112 Ind, Cas. 774; 26 ALJ312;L R 
PA 9A ICr. R291; A IR 1928 All, 270; 30 
r. < ` 





MADRAS HIGH COURT 
Second Civil Appeal No. 446 of 1931 
August 7, 1936 
VARADACHARIAR, J.. 
ARUNACHALAM THEVAN— 
PLAINTIFF—APPELLANT 
A Tersus 
MADAPPA THEVAR AND cTsEEs— 
Derenpants Ncs. 2 To 5 AND 1— 
RESPONDENTS 
Specific Relief Act (I of 1877), s. 27 (b)—-Suit 
for specific performance—Ptea of bona fide purchase 
for value without notice—Burden on defendants to 
prove payment of consideration without notice. 
Section 27, cl. (b), of the Specific Relief Act, will 
disentitle a plaintiff to specific performance only 
if the defendants are foundto be transferees for 
value who have paid consideration in good faith 
and without notice of the original contract. The 
. defendants must establish both parts ofthe plea, 
namely, absence of notice and payment of considera- 
tion without notice, 


6. C. A. against the decree of the Court 
of the Subordinate Judge of Ramnad at 
Madura, in Appeal Suit No. 3 of 1930, (A. 
S. No. 452 cf 1929, District Court, Ramnad) 

` preferred against the decree of the Court of 
the District Munsif of Srivilliputtur in 

_ original suit No. 195 of 1928. f 

` Mr, Watrap S.` Subramania Ayyar, 

‘forthe Appellant. 7 0 - «© -- 
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Mr. K. Krishnaswamy Aiyangar, for thé 
Respendents. 


Order.—This second appeal arises out 
of a suit for speciic performance of an 
agreement forsale of ceritain properties 
entered into by the Ist defend int with the 
plaintiff on November 20, 1927. Defend- 
ants Nos. 2 to 5 denied ‘tke agreement 
put both the Couris have found in favour 
of ils genuineness. On November 29, 1927, 
the Ist defendant executed a salc-Jeed 
in respect of the same properties in favour 
of defendants Nos. 2105. Hence this suit 
for speciiic performance. Defendants Nos. 
2105 contended that they were bona fide 
purchasers for value without notice of the 
plaintiff's agreement, and this point wes 
raised by issues Nos. 2 and 3. The trial 
Court found against defendants Nes. 2 to 5 
on both points and decreed the plaintifi’s 
suit. The lower Appellate Court hss re- 
versed that decision and dismissed the 
plaintiff's suit. Hence this appeal: 

Though at the end of para. 8 of its judg- 
ment, the lower Appellate Court winds up 
with the words, “defendants Nes. 2 to 5 have 
discharged lhe onus of proving that they 
were bona fide purchasers fcr value with- 
out notice of the agreement”. I cannot 
help thinking that the lower Appellate 
Court has not realised that the defendant» 
must establish both parts of the plea, tiz, 
absence of notice and payment of con- 
sideration without notice. On the question 
of notice, I am not disposed to interfere 
with the finding of the -lower Appellate 
Court that even at the the time of the 
registraticn of the sale-deed in their favour 
it has not Leen shown that defendants 
Nos. 210 5 had notice of the agreement in 
plaintiff's favour. Jn setting out the pointe 
for determination in para. 5 of Lis 
judgment, the lower Appellate Court curious: 
ly enough refers only to the absence o; 
knowledge of the prior agreement anc 
forgets the other ingredient of payment ot 
consideration before notice. Section 27 
cl. (b) of the Specific Relief Act will disen 
title the plaintiff to specific performance 
only if defendants Nos. 2 to 5 are foun 
to be transferees for value whkohave pale 
their money in good faith and withou 
notice of the original contrect. By a mis 
application of certain cases where n 
question of specific performance arose th 
learned Subordinate Judge starts the dit 
cussion of the question of payment wit 
the following three sentences. i 

“The consideration for Ix, O is quite foreign ' 


‘the scope of this suit. Even if no considerati 
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assed for that document, thatisa matter purely,bet- 
zeer the defendants Nos, 2 to 5 on the one hand and 
he Ist defendant on the other.- After the registra- 
«on of tha document, title 
lefendants Nos, 2to 5 and if. no consideration 
bande it is the look-out of the Ist defendant 
timself.” f 


This view is obviously wrong, and .bhe 
aarned Counsel for the respondents does 
aot attempt to support it. Before denying 
pecific performance to the plaintiff, the 
Jourt must, in terms of s. 27, cl. (b), be 
atisied that the transferees paid money 
a good faith and without notice of the 
Tiginal contract. It is obvious from the 
erms ofthe section, thit the ptyment of 
consideralion must have been made before 
hey had notice. Thisis made clear by 
he decision of the Bombay High Court in 
limatlal Motilal v. Vasudev Ganesh (1). 
nthe present case the consideration is 
aade up of 3 heads: (1) the discharge of 
ertain debts due to defendants Nos. 2 to 

and to their mother; (2) a payment of 
ts, 70 before the Sub-Registrar and (3) 
nother cash payment of Rs. 700. There 
3no dispute about the existence of the 
‘ebts referred to under head (1); the cash 
ayment af Rs. 70 before the Sub-Regis- 
war is also. proved by his endorsement. 

s regards the third item, viz, Rs. 709, a 
egistration copy of a mortgage bond 
lleged to have been executed on the 
ame day in favour of another person 
or the purpose of raising money to pay 
s. 700 (?) ihs Ist defendant has been put 
a, and there is some oralevidence in res- 
ect of the receipt of money under this 
Lortgage and payment thereof to the 
endor. In the view that the learned 
udge took as to the relevancy of the ques- 
on of consideration, hs has not discuss- 
1 the truth or otherwise of the various 
eps relating to the payment of Rs. 700, 
or has be considered the question whe- 
wr the direction to utilise part of the 
msideration in discharge of the debts due 
) themselves end their mother will amount 
>a payment or not or when endorseménts 
t discharge were accordingly made. I 
o not wish to say more in this connectioa 
1an to invile attention to the decision of 
us Court in Gudur Ringa Rzddi v.‘ Gu- 
ala Pitchi Reddi (2). å 

I mustcall upon the lower Appellate 
ourt to submit a finding on the ques- 


on of payment of consideration for the. 


ale deedin favour of defendants Nos. 2 

38B 46 at p. 450; 16 Ind, Cas. 680; 14 Bom. 
4. te Be LG 

(2) 1 L W879; 25 Ind, Cas 973i} u +- 
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to 5, firatly, with reference tothe factum- ~- 


of payment and secondly, whether such: 
payment, if any, was made before defend-ii 
ants Nos. 2,to 5 had notice of the. a@rees« 
ment in plaintiff's favour.. Ishall Jeave-x 
it to the lower Court to consider whe- 

ther parties’ should be giveri an opportu | 


nity of adducing further evidence. If it 


sees reason to think that the defendants 
have in any degree been misled by what 
happened before the trial Court and have, . 
therefore, not led all the evidence’ which 
they should have led under issues Nos. 
2 and 3, it may permit them tolead fresh 
evidence, and in that case give the plaint- 
iff an opportunity of lettingin rebutting 
evidence. Finding should be remitted by 
July 15,1935. Ten days’ time’ is” allowed 
for, filing objectioris. l May ves 
x * % 4 
“(On feturn of finding the decree of the 
lower Appellate Court was confirmed and 
the second app2jl was dismisséd with 
ecsts.) ` l T 
A. . Appeal dismissed, 


QUOH CHIEF COURT.. 

Civil Appeal No. 5£ of 1935 
Zta-UL Hasan AND SMITH, JJ. 
December 21, 1936 
NAUSHAD ALI—APPLIOANT 
versus 
MOHAMMAD ISHAQW—Obcvpositg PARTY 

Arbitration—Parties agreeing to be bound by deci- 
sion of presiding officer on losal inspection—~Whether 
amounts to reference to arbitration—Oudh Civil 
Rules, r.678—Breach of—Proseedings, if rendered 
ultra vires—Presiding officer, if bound to record 
notes of lozal inspection. — mae 

Whore the parties put in an application before ths 
presiding officer of the C-urt in which ths suit was 
pending to ths effect thatthe Court might giva any 
decision it liked after insp2cting the locality agree- 
ing to bs bound by hie decision : _ 

Held, that ths provisions of Sch. I, Civil Proca- 
dure Ovde, did not apply ani although the parties 
usad the word ‘arbitrator’, the presiding officer was 
not an arbitrator. Madin Moran Gargh v. Munna 
Lal (1), Sitz Ram v. Perre alias Allos (4) and 
Gangs Ram v. Jagu (5), relizd on. — 7 

Held, also, that r. 678, Oulh Civil Rul:s, his not 
the force of law and did not render th> proséedings 
void which were not ultra vires owing to a breach of 
that rule. , į i 

Held, further that it was not incumbant on the pre- 
siding officer to record notes of his local inspection. . 

O. A. against the.order of the Munsif 
of. Lucknow, dated February 4, 1985. ~ 

Mr. Mohammad Husain, for the Applicant. 

Mr. I ;bal-Ali, for the Opposite Pariy. © 

` Judgment.—This is an application in- 
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revision. against an arder of the learned 
Munsif of Lucknow dismissing the plaint- 
iff-applicant’s suit for the removal of a 
prrnala.and demolition of a chhajja of the 
defendant's house 


The. parties’ houses adjoin each other in 
the village of Paigramau, Tahsil Malihabad 
of the Lucknow District. The suit was 
brought by the plaintiff onthe allegation 
that the parnala and the chhajja in ques- 
tion had. been newly constructed by the de- 
fendant towards his (plaintiff's) house, and 
that the water from the defendant’s house 
used formerly to flow towards the south, 
but that the new parnala had been made 
to cause the flow of water towards the east, 
that is, towards tbe plaintiff's house. On 
January 9, 1935, the learned Munsif fram- 
ed. issues inthe case, and fixed January 29, 
1935, for final disposal. On that date the 
parties presented an application saying 
that they were desirous of leaving the mat- 
ter entirely in the hands of the presiding 
officer, and that they would be bound by 
whatever decision he should arrive at after 
making 4 local inspection. Accordingly the 
learned Munsif made an inspection of the 
locality, and as a result of that inspection, he 
came to the conclusion that the defendant was 
tight in his defence that formerly there 
was a lane between the houses of the par- 
ties towards which the defendant's parnala 
and chhajja existed, and that the plaintiff 
was allowed to include the land of the lane 
in his house on the express condition that 
the defendant's parnala and chhajja were 
to be left where they were. The suit of the 
plaintiff was accordingly dismissed. 

Within ten days of the order of dismissal 
the plaintiff filed an objection purporting 
to be one under Sch. IJ, para. 15 of the 
Code .of Civil Procedure. This objection 
was dismissed by the learned Munsif. 

It is contended before us that the learn- 
ed Munsif had no jurisdiction to act as 
arbitrator in the case, and that, therefore, 
the procedure adopted by him was null 
and void. Reliance is placed on r. 678 af 
the Oudh Civil Rules, which says : 

“No Judge or ministerial officer ofa Civil Court 
shall accept the office of arbitrator in any civil 
action. without the permission of the ‘Government 
being first obtained.” 

16 is argued that since the learned Mun- 
sif acted as arbitrator in contravention of 
this rule, the proceedings must be held ‘to 
be null and void. We do not agree with 
this contention. Jn the first place, we are 
not satibfied that r. 678 of the Oudh Civil 
Rules has the force of law, as is contended 
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by the learned Advocate for the applicant 
and, therefore, we cannot hold that the 
proceedings in the case were ultra. vires 
owing to a breach of that rule. In the second 
Dlace, although the word ‘arbitrator’ was 
used by the parties in their application of 
January 29,1935, the agreement was no 
more than to abide by the decision of the 
Court, arrived at as the result of a local 
inspection, without recording any evi- 
dence, and there is nothing, in our opinion, 
against the validity of such an agreement. 
The facts of the present case are very simi- 
lar to those of Madan Mohan Gargh v. 
Munna Lal, A.I. R.1928 All. 497 (1). In 
that case also the parties put in an ape 
plication before the presiding officer of the 
Court in which the suit was pending to the 
effect that the Court might give any deci- 


sion it liked after inspecting the locality, 


and in that case also it was argued that 
as no permission of Government had been 
obtained, the Additional Subordinate Judge 
could not act as arbitrator. Referring to 
certain Government regulations by which 
officials are forbidden to act as arbitrators 
without having obtained permission from 
Government, the learned Judges who decid- 
ed the case remarked :— 

“We may say at once that in our opinion, the exis- 
tence of these regulations should not influence us in 
deciding this case. They are departmental regula- 
tions for the breach of which (if there has been a 
breach) the Judge can be taken to task by his supe- 
rior cfficers ; but the regulations do not constitute 
a rule of procedure applying to the trial of suits 
in the Civil Courts of these Provinces.” , 

The learned Judges in support of their 
view quoted the following passage from 
Burgess v. Morton, (1896) A C. 186 (2) :— 

“It has been held in this House that where with 
the acquiescence of both parties a Judge departs 
from the ordinary course of procedure and, as in 
this case, decides upon a question of fact, itis in- 
competent for the parties afterwards to assume that 
they have then an alternative mode of proceedings, 
and to treat thematter as if it had been heard in 
due course,” , : 
and after referring to the case of White 
v. Duke of Buccleuch, (1867) 1 H. L. (s. 0.) 
70 (3°, go on to say :— 

“In none of these cases did the House of Lorde 
say anything to suggest that it is improper for a 
Judge to try a question of fact by some method 
other than that prescribed by the law governing 
his Court, if the parties request him to do so.” : 

We are also of opinion, that the provi- 
sions of Sch. II of the Code of Civil Proce- 
dure were not intended to apply to cases 
in which the parties to a suit want to ap- 


(D A I R1928 All. 497; 115 Ind Oas. 644; 26 A L 
4 


(2) (1896) A C 136; 65 LJ Q B 321;73L T 713, 
(3) (1867) 1 H L (So.) 70. 
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point the presiding officer of the Court, in 
which the suitis pending, as an arbitrator, 
nor do we think, in spite of the use of the 
word ‘arbitrator,’ in their application, of 
January 29, 1935, that the parties to this case 
meant to appoint the learned Munsifas an 
arbitrator in the case. As said above, all 
that the said application comes to is that 


the parties agreed to abide by the learned ` 


Munsif's decision, which he should give 
after making a local inspection, without 
recording any evidence, and we see no Tea- 
Bon whatever why this agreement should 
not be binding on the parties. We are 
supported in our view by the cases of Sita 
Ram v. Peare alias Alloo, A. I. R. 1925 All. 
558 (4) and Ganga Ram v. Jagu, A. I. R. 
1934 Lahore 176 (5). 

It was also contended that the learned 
Munsif should have made a note of the re- 
sult of his local inspection, and that as he 
did not doso, his procedure was illegal, 
or at least irregular. We cannot accept 
this argument either. There was nothing 
in the application of January 29, 1935, re- 
quiring the learned Munsif to record notes 
of his local inspection, nor was the record- 
ing of notes incumbent upon him. under the 
aw. 

Next, it was urged that all the points 
arising in the case and mentioned in the 
three issues framed were referred to the 
learned Munsif for arbitration, but that 
he hasnot dealt with them separately. In 
the first place, we have already said that 
it was not actually a reference to arbitra- 
tion, and in the second, the learned Mun- 
sif has, in his short order of February 4, 
1935, recorded findings on all the points 
raised in the case. 

We see no force inthis application and 
itis dismissed with costs. : : 

N. Application dismissed. 

(4) A I R 1925 All. 558; 88 Ind. Cas. 611; 233 ALJ 
525; L R 6 A 503 Oiv.; 47 A 921. 


(5) A I R 1934 Lah. 176; 154 Ind. Cas. 
726; 38 P L R 494;7R L 543. 





CALCUTTA HIGH COURT 
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with Rule No. 206 (M) of 1936 
April 7, 1936 
Guaa AND BARTLEY, JJ. 
BANK or DACCA, Lro.—DroRrE-HOoLDER— 
APPELLANT 
versus 
GOUR GOPAL SAHA—JUDGMENT-DEBTOR— 
RESPONDENT 
Banker and customer—Relationship—Banker, if 
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trustee for money deposited by customer—Banker 
using securities deposited for Bank's use and not 
for customer—Deposit of securities as cover for -: 
advances—Transaction, nature of—Civil Procedure. 
Code (Act V of 1908), O XXI, r.19, 2. 4T—0. XXI, 
r. 19, whether exhaustive regarding question covered 
by s..47—Powers of executing Court—Whether can’ 
gue set off in cases not coming under O. XXI, 
r. 19. 

The relationship of banker and customer is general- , 
ly that of agent and principal, of debtor and cre- . 
ditor or of pledger and pledgee ; there are, however, 
cases where the banker stands in the relation of 
trustee as well as agent for his customer, as for: 
example inthe case of securities lodged for safe 
custody, the banker is not entitled to sell or pledge 
them, and must be prepared to hand back the iden- 
tical securities deposited ; should he convert'them to ` 
his own use, he becomes criminally liable. In re 
Hallet’s Estate (1), referred to. [p. 856, col. 2.] 

The banker is not atrustee for the customer in 
respect of money paid in or responsible for him for 
the use he makes of it, but the position is not the’ 
same where the banker uses the securities deposited 
with him for his own use, and where there.is con- 
version of the securities for the purposes of the 
Bank and not for the purpose of the customer, 
[ibid.] . ; 

Where securities are deposited as cover for ad- 
vances, and for the purposs of securing overdrafts: 
or advances, the transaction is strictly of the nature 
ofa pledge. [ibid.] 

A customer is entitled to enforce his ownership to 
the amount in the hands of the banker .after the 
sale of the G. P. Notes deposited in the Bank’: as: 
security to cover overdrafts or advances fafter pay- 
ment of loans from the Bank for which they were 
security. [p. 857, col. 1.] ; i 

Provisions in O. XXI, r. 19, Civil Procedure’ 
Code, cannot and should not be taken to be exhaus- 
tive in regard to questions arising for consideration 
under s. 47, Civil Procedure Code, relating to execu- 
tion, discharge or satisfaction of decrees. [p. 857, col. 


On general principles and in the exercise of its 
inherent power, an executing Court can entertain 
and give effect toa claim to set offeven .in cases 
which do not come strictly under O. XXI, r. 19, Civil 
Procedure Code. Krishna Chandra Bhowmik v. 
Pabna Dhanabhandar Co., Ltd. (4), followed. [ibid.] 


C. A. against appellate orders of the 
District Judge, Dacca, dated September 6, 
1933. 

Messrs. Bireswar Bagchi, Prokash 
Chandra Pakrasi, Jitendra Mohan Banerji 
and Nirmal Kumar Sen, for the Appel- 
lant. ; 3 

Messrs. Nares Chandra Sen Gupta, 
Benoyendra Pr. Bagchi and Radhicaranjan 


"Guha, for the Respondent. 


Miscellaneous Appeal No. 2 of 1936. 

Judgment.—This appeal has arisen out 
of an application under s. 47, Civil Procedure 
Code, made by a person in the position of a 
judgment-debtor being a share-holder of 
a Bank, the Bank of Dacca, in liquidation 
against whom there were orders for recovery ` 
of money passed in favour of the Bank in . 
liquidation in respect of unpaid calls for 
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shares allotted to him. The applicant 
raising objections unders. 47, Civil Proce- 
dure Code, respondent in this appeal, had 
an account with the Bank of Dacca and as 
security against overdraft, had deposited 
Government ` Promissory Notes. These 
notes were deposited by the Bank of Dacca 
with the Bengal National Bank, and were 
sold by the Receiver appointed by tke 
Court for the Bengal National Bank, and 
the sale-proceecs after certain deductions 
made therefrom on account of dues of the 
Bank of Dacca to the Bengal’ National 
Bank, were sent to the Liquidator of the 
Bank of Dacca. The amount received by 
the Liquidator exceeded thesum tealisable 
from the appellant under the balane? order 
put into execution. Tne objections to exc- 
cution raised” by the appellant related to 
the position that the Liquidator of the 
Bank of.Dacca seeking to execute the bal- 
ance order sholl meet the decretal 
dues out of the amount recovered from the 
Receiver of the Bengal National Bank 
which was the objecior’s property, being 
trust money which could not be apptied 
for any purpose other than thas foi which 
the Government Promissory Notes were 
deposited. The contention of the debtor 
under the balance order was that money 
in the hand of the Liquidator would ful'y 
satisfy’ their liability under the balance 
‘order and the execution shuld not, therefore, 
be allowed to pr. ceed. 

The Liquidator of the Bank of Dacca, 
‘on the other hand, assert d that the appli- 
cant under s. 47, Civil Procedure’ Code, was 
only a creditor of the Bank, and his objec- 
tion by way of set olf was not maintainable. 
The learned District Judge in the Court of 
Appeal below, in affirming the order pessed 
by the Cuurt of execution held that on tLe 
facts and in the circumstances of ihe cese 
the Bank of Dace: was trusicein respect 
of Government Promissory Notes deposited 
by way of security jor advances: that the 
debt of the Bank could be squared withcut 
taking the matter into Court at all, that the 
case was not one of set off or of a contriba- 
tory claifaing adeduciion befvre’ a share 
out among the -creditors. The respor dené 
was not, «according to the Judge, in tke 
position of a creditor, but was entitled to 
enforce his ownership of the Government 
Promissory Notes deposited with the Bank. 
It appears that cn August 13,1931, the 
respondent addressed a letter to the Liqui- 
dator’ ofthe Bank of Decca mentioning tLe 
Government Promissory Notes dep-sifed 
by him as security for advances and 


BANK OF DACOA, LTD. V. GOUR GOPAL sata (CAL) 


16610. 


claiming the amount covered by the same 
wilh interest up to-date. There is a note on . 
the letter showing that Rs. 5,601-7-10 was 
the amsunt the respondent was entitled 
to get from the Bank. It may be noticed 
that in view of the use of the word trustee 
in the judgment of the Cours below, 
which appears tous to have been used ina 
veiy general way, a great deal of time was 
taken by the learned Advocates represent- 
ing the parties to thisappeal, fir explain- 
img the pesition creatcd by the deposit of 
Government Promissory Notes’ as security 
for advances or overdrafts, The position 
was debated before us with a reference to 
sume decisions of Gonris in England, 
practica'ly without reference to the facts 
of the ccs2 before us and wi:hout ccnsidera- 
tion for a position which my be tiken to be 
well establisted now. The relationship of 
banker and customer is generally that of 
agent and principal, of debtcr end cre- 
ditor, or of pledger und piedgee; there ares 
however, causes where the bunker stands in 
ihe relation of trustee as well as agent for 
his customer, as for esampte, in the case of 
seculities lodged for safe cusicdy, the 
batker is not entitled to sellor pledge. 
them, and must be prepared to hand back 
the identical securities deposited; should 
he consert them to his own tse, Le be- 
comes ciiminally liable. See Sykes on 
Banking, Edn. 6, pp. 126-127. As has 
been mentiozed in Peget'’s Law of Banking 
tLe relation of bankeris primarily that of 
debtor and creditor, and observations of 
Jessel, M. R., in In re Hallet’s Estate (1) 
do not affect tLe general rule. The banker 
isnot atrusiee for the cusiomerin respect 
of money p-idin or responsible for him 
for the use he makes cf it, but the position 
is not the same where, as in tha case before 
us, the banker uses the securities de- 
p.sited with him for his own use, and 
where there is conversion of ihe securities 
for the purposes cf the Bank and not for 
the purpose of the cus:omer. : 
In the circumstances cf the esse before 
us where securities were dc posited as cover 
fer advances, and fur the puipcse of 
securing uvetdrafis or Advances, the tran- 
section was siricily of the nature of a 
pledge, (Paget, p..2412j, and this role must 
be taken to be theiule guiding the relation- - 
ship of a barker snda’ custcmer in the 
p sition ofthe respondent in ibis appeal 
in view of the decision of their Lordships 
of the Judicial Committee in Netkram 
mh (1879) 13 Ch. D 696; 491, J Ch. 415; 28 W R 
2 
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Dobay v. Bank of Bengal (D. On tLe 
principles adopted in Neikram Dubay v. 
Bank of Bengal (2) and on the fec:s and cir- 
cumstances of the case before us, the Bank 
became liable for the valne of the G. P. 
Notes-as for conversion. The Bank had 
converted the G. P. Notes to its own use 
and was liable for the value of them in- 
cluding interest on them. The: customer 
was of course bound to pay the loans for 
whichthe G. P. Notes were security: see 
Neikrom Dobay v. Bank cf Bengal (2) 
at pp. 67-88*. The posilion taken up by the 
respondent in his letter to the Bank in 
liqnidalion, dated August 13, 1931, men- 
tioned above was justifiable on principe 
and authority to which refereace has been 
made, and.the Judge in tke Court below 
is right in holding that the respondent 
was entitied to enforce his ownership to 
the amount in the hands of the Liquidator 
afler the sale of the G. P, Notes deposited 
inthe Dank of Dacca es security to cover 
overdrafts or advances after payment of 
lcans from the Bank for which they were 
security. . 

The question for consideration next is 
whether the respondent against whom exe- 
culion was levied for realization on un- 
paid shire call moneys, in pursuance of 
a balance order made under the Companies 
Act, was entitled to take up tke’ position 
thatthe Liquidator applying for execution 
should meet the decretal dues out of the 
amount in his hands, representing the sale 
proceeds of the G. P. Notes, which is the 
respondent's own property. The Court of 
execution expressed the opinion that as 
soon as the respondent asserted, as he did, 
that the money in the hands of the Liqui- 
dator was lo be applied to the satisfaction 
of the decretal debt, the Liquidator should 
have entered sa‘isfaction of the decree, 
as the money in the hands of the Liqui- 
dator was far in excess of the decretal 
amount, There was no questizn of set off 
in the case. The Judge in the Cout of 
Appeal below agreed with the Court of 
execntion in the above view of the case 
and obse:ved that the respondent simply 
sought to utilise Lis own property in the 
hands ofthe Liquidator for the purpose 
of meeting dues decreed against him asa 
cəntributery. It was-urged before ds in 
support of the appeal by the Liquidator 
that the question of a set off not having 
been raised in the liquidation proceedings, 
the respoundent was not entitled to raise 
(2) 291 A 60; 19 C 322; 6 Sar. 164 (P O). 

*Pages of 19 Į, A. —[Ed.] K 
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the question in the proceedings in execu--. 
tion started by the Liquidator. There is 
no question that the provisions contained 
in O. XXI, r. 19, Civil Procedure Code, 
relating to cross-claims, have no application 
to the ease before us; but in our judgment 


~. those provisions cannot and should.not be 
“taken to be exhaustivein regard to ques- 


tions arising for consideration under s. 47, 


-Civil Procedure Code, relating to execution, 


discharge or satisfaction of decrees. Their 
Lordships of tre Judicial Cemmittee of the 
Privy Council in Prosanna Kumar Sanyal 
v. Kalidas Sanyal (8) prohibited placing 
a narrow construction onthe language of 
the statute, and expressed the opinion that 
an enactment of which Ae scope was to 
provide for expeditious’ procedure for 
trial of questions without recourse to sepa- 
rate suit, shoa'd be used for the benefi- 
cient parpose of checking needless litiga- 
tion and disposing of objectionsto execu- 
tion as speedily as pəssible. In this con- 
nection we desire to express our entire 
agreement with the position indicated by 


“this Court in Krishna Chandra Bhowmik 


v. Pabna Dhanabhandar Co., Ltd. (4), that 
on general principles and in the exercise 
of its inherent power, an executing Court 
can entertain and give effect to a claim to 
set off even in cases which do not come 
strictly under O. XXT, r. 19, Civil Procedure 
Code. 

The result of the conclusion we have 
arrived at, as mentioned above, is that 
the order passed by the Courts below, 
against which this appeal is directed is 
affirmed ; and this appsal is dismissed with 
costs. The hearing feein this Court is as- 
sessed at two gold mohurs. 

The connected Rule, Rule No. 205 (M) of 
1933 is discharged. There is no order ag 
to costs in this Rule. ` 

Miscellaneous Appeal No. 3 of 1936. 

The question arising for consideration 
in this case is similar to those decided by us 
ia appeal froin Appellate Order No. 2 of 1936, 
The point of difference as between this 
case and the other is that in a letter tothe 
Liquidatcr, Bank of Dacca (in liquidation), 
the respondent mentioned that he was lay- 
ing his claim to G. P. Notes deposited by 
him with the Bank as security against over- 
draft, as creditor. There was also an en- 
dorsement on the letter showing that the 
respondent's claim was admitted. The Q. P. 
Notes deposited-by the respcndent as secu- 

(3) 19 I A 166; 19 O 683; 6 Sar 209 (PC). 


) 
U) 39C WN 106; 155 Ind. Cas. 001; A IR 1935 
Cal. 225; 620 298; 60 GL J 281; 7 R 0652, 
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rity were made over to the Bengal National 
Bank by the Bank of Dacca. The National 
Bank sold these notes, and after deduction 
of the major portion of the sale proceeds in 
respectof dues of the Bank: of Dacca, the 
Receiver of the National Bank sent the re- 
mainder of the sale proceeds to the Liquida- 
tor of the Bank of Dacca. The respond- 
ent raising objection to the proceedings 
in execution for realization of amounts 
due from the respondent in respect of un- 
paid share call moneys, sought to use the 
amount in the hands of the Liquidator 
towards the payment of the decretal dues, 
asshown in a balance order made in liqui- 
dation proceedings. | 

The questions arising for consideration 
in this appeal have been decided in our 
judgment in the other appeal No. 2 of 1936, 
and for the reasons stated in that judg- 
ment, this appeal must be dismissed as 
in our opinion,the learned District Judge 
in the Courtof Appeal below is right in 
holding that the mere use of the words 
“as creditor” in the letter referred to above, 
could not reasonably be taken to mean 
that the respondent abandoned his rights 
of ownership in respect of property held 
by the Bank of Dacca for him. The word 
“trust” used by the Judge in this connec- 
tion, may be strictly accurate in view of the 
legal psition created by the deposit of 
G. P. Notes as security for advances or over- 
drafts, end by the sale of the notes at the 
instance of the Bank. It may also be noticed 
as has been mentioned by the District 
Judge in his judgment the words “claim 
admitted” appearing on the letter address- 
ed tothe Bank proves nothing, and could 
not result in the respondent’s surrendering 
his right of owneiship in the amount re- 
covered in respect of G. P. Notes from the 
Receiver of the National Bank by the Liqui- 
dator of the Bank of Dacca, or that the res- 
pondent had chosen to rank as a creditor. 
The respondent was not on the facts and cir- 
cumstances of the case, and on the decision 
given by us in Appeal No. 2 of 1936, men- 
tioned above, entitled to enforce his right 
of ownership and defeat the Liquidator's 
claim in the proceedings in execution giv- 
ing rise to this appeal. 

The appealis dismissed with costs; the 
hearing fee in this Court is assessed at two 
gold mohurs. 

D. Appeals dismissed, 
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OUDH CHIEF COURT 
Application No. 34 of 1936 
January 5, 1937 
ZTA-UL-HASAN, J. 

PIAREY MIRZA—Crepitor—AppLicant 

versus 
KAZIM ALI KUAN—Insotvent—Opposite | 
PARTY. 

Provincial Insolvency Act (V of 1920), ss. 15 (D, 
69—Order by Small Cause Court Judge exercising 
tnsolvency jurisdiction refusing to take proceedings 
under s. 69—Revision, if lies, | 

No application in revision lies against an order ` 
of a Small Cause Court Judge exercising insolvency 
jurisdiction refusing to take proceedings against the | 
insolvent unders. 69, Provincial Insolvency Act, as 
an appeal lies to the District Court under 3. 75 (1). 

Amp. for revision of the order of the 
Judge, Small Cause Court of Lucknow, 
dated January 30, 1936. 

Messrs. Ganesh Prasad and K.N. Tandon, 
for the Applicant, 


Mr. Moazzam Ali, for the Opposite Party. 


Order.—This is an application in revi- | 
sion by a creditor, of an order of the 
learned Judge, Small Cause Court, exercis- 
ing insolvency jurisdiction, refusing to take 
proceedings against the insolvent under. 
s. (9 of the Provincial Insolvency Act. 

A preliminary objection to the hearing 
of this application is taken on behalf of 
the insolvent on the ground that as the 
applicant could have filed an appeal against 
the order of the learned Judge, no revision 
can He. I think this objection is well- 
founded. Section 75 (1) of the Provincial 
Insolvency. Act provides: 

“The debtor, any creditor, the receiver or any 
other person aggrieved by a decision come to or an ` 
order made in the exercise of insolvency jurisdic- 
tion by a Court subordinate to a District Court, may 


appeal to the District Court, and the order of the. 
District Court upon such appeal shall be final.” 


Under s. 3 (2) of the Act, a Court of 
Small Causes shall, for the purposes of the 
Act, be deemed to be subordinate to the 
District Court. As the order in question 
has been passed by a Court subordinate 
to the District Court, an appeal clearly lay 
to the latter Court under s. 75 (1) of the 
Act. It is conceded by the learned Counsel 
for the applicant that ro revision can lie | 
in a case in which a remedy by way of ap- 
peal is open to the applicant. This applica- 
tion must, therefore, be dismissed as un- 
entertainable. It is dismissed with costs. 

N. Application dismissed. 
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CALCUTTA HIGH COURT 
Appeals from Original Decrees 
Nos. 151 to 154 of 1930 

May 10, 1935 7 
D. N. Mrrrer AND NARSING Rav, JJ. 
RONALD DUNCAN CROMARTIE 
AND OTHERS—APPELLANTS 

s VETSUS i 

Sree Sree ISWAR RADHA. DAMODAR 
JIEU turovas Shebaits GURU 
BHRITYA CHUCKERBURTTY ann 
OTHERS— RESPONDENTS 

Religious endowment—Alienation—Alienation by 
shebait—Alienation disputed by his successor—Limi- 
tation, when commences—Dedication—Deed of endow- 
ment, if necessary—Conduct of parties, whether evi- 
dence of dedication—Record of KRights—Evidentiary 
value of—Question of title. 

It is not necessary in order to establish debutter 
that any deed of endowment should be forthcoming 
in every case and the course of dealings by the 
parties may furnish evidence of dedication in the 
absence of any deed, At the same time very strong 
evidence should be forthcoming in order to estab- 
lish the debuttar nature of the property in the absence 
of a deed, Kunwar Durganath Roy v. Ram Chunder 
Sen (|), referred to. [p. 861, col 2.] 

The fact that the property is granted rent free, 
doon notnecessarily show that it is debuttar pro- 

erty. 

p Wiere: an alienation by shebait is disputed by his 
successor, the limitation of twelve years runs from 
the death of the alienating shebait, but where the 
property is sold in execution of a mortgage decree, 
the limitation runs from the date of thesale. Mahant 
Ram Charan Das v. Naurangi Lal (2),:Mahadeo 
Prasad Singh v. Karia Bharti (3) and Subbaiya 
Pandaram v. Muhammad Mustapha Maracayar (4), 
referred to. [p. 865, col, 1.] 

The Record of Rights by itseif does not furnish 
any evidence on the question of title but. it is proof 
of title in so far as title is based on possession. [p. 
861, col. 2.] 

. A. against the decrees -of the Subordinate 
Judge, Burdwan (at Asansol), dated Septem- 
ber 7, 1929. 
© Mr. Brojolal Chakravarti with Mr. 
Pannalal Chatterji, in Nos. 151 and 152 
and Mr. Amarencra Nath Basu with Mr. 
Probodh Chandra Chatterji, in Nos. 153 and 
154, for the Appellants. 

Mr. Sarat Chandra Basu with Mr. 
Gopendra Nath Banerji and Mr. Sailendra 
Nath Banerji for Mr. Muktipada Chatterji, 
in both, for the Respondents. 

D. N. Mitter, J—These four appeals 
arise aut of two suits brought on behalf 
of a certain idol or idols for a declaration 
that certain leases granted by previous 
shebaits are not binding on the plaintiffs 
who are successors to the shebaiiship of 
the said grantors of the lease as also for 
a declaration that a certain mortgage and 
sale in execution of the said mortgage is 
not binding on the succeeding shebaits. 
Tt will be necessary to state the cases made 
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in the plaints of the two suits separately 
as there is a slight difference between 


them both with regard to the lands in the 


two suits as also with reference to the facts 
of the same. The case as stated in the two 


` plaints of suit No. 68 is that Sree Sree Iswar 


Radha Damodar Chandra Jieu, plaintiff 
No. 1, is the owner of the entire 16 annas of ` 
the zemindari right of the properties men- 


_ tioned in the schedule, namely, Mouza Damo- 


darpur, the boundaries of which are given in 
the said schedule and that thesaid Thakur 
possessed all those properties from before 
the date cf Decennial Settlement through 
the shebait, cne Parikhit Nayek, who is 


_now dead, by exercising the absolute right 


of ownership. In course of time, so the 
plaintiffs allege, the shebaitship devolved 
on the lines of sons and daughter's sons 


` of the said Parikshit Nayek and according 


to the said settlement between the shebdaits, 
a6 annas share ofthe sheba was allotted to 
Jageswar Nayek deceased and ‘his: heirs . 
and a similar 6 annas share was allotted to 
Hariprosad Nayek deceased and his heirs 
and a 4 annas share was allotted to one 
Radhanath Chakravarty now deceased and 
in accordance with this arrangement the 
shebaits have been possessing the proper- 
ties. Plaintiffs and defendants Ncs. 5 to 9 
in suit No. 68 claimed to be the heirs of 
the late Radhanath Chakravarty and pos- 
sessed the properties in suit on behalf of 
piaintif No. 1 as siebaits with reference 
10 4 annas share and defendants Nos. 3 and 
4 possess as shebaits in respect of the 
other 6 annas, by being heirs of Hari- 
prosanna Nayek, deceased. Itis said that 
Khudiram Chakravarty who is the predeces- 
sor of the plaintiffs and Sibnarain Cha-- 
kravarty the predecessor of defendants 
Nos. 5 to 9 each came into possession of 
2 annas share as shebaits in accordance 
with the settlements entered into between 
themselves, and the seba puja of the plaint- 
iff was being carried on in the shares 
mentioned till now. The plaint further 
alleges that Paresh Nath Chakravarty 
deceased - who was the former shebait in the 
line of the plaintiff and defendants Nos. 5 
to 9, and Kaliprosanna Nayek deceased, 
the former shebait inthe line of defend- ` 
ants Nos. 2 and 4, jointly by a pottah dated 
Aswin 15,1274, and the predecessor of 
pro forma defendants Nos. 10 to 25 by a 
pottah, made permanent, settlement of 10 
annas share of the properties mentioned 
schedule and owned by Sree 
Sree Iswar Radha Damodar Chandra Jieu, 
plaintiff No. 1, at an yearly rental of ` 
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Rs. 990 and the shebaits Nos. 10 to 25 made 
permanent sctllement at a separate jama 
ahd made over possession of the said 
“ prcperties lo defendant No. 2, the Bengal 
Coal Company, Limited. It is alleged that 
the executant of the pottahs had no right 
or p-wer of making such permaneat settle- 
ment and neither the debuttar properties 
nor the plaintiff idol derived any benefit 
from such settlement. The plaintiffs state 
further thatthe said perm ment settlements 
are not binding at all on plaintiff No.1 
and they are fit to be wholly annulled and 
set aside. It was further alleged in para. 
No. 4 of tbe plaint that Khudiram 
Chakravarty, the predecessor of the plaint- 
iffy, by a document dated Chaitra 22, 1310, 
mortgaged 2 annas share of the proprietary 
“rights in the properties mentioned in the 
schedule alleging that he had mortgaged 
the said share and other properties to 
defendant Nc. 8 Messrs. Andrew Yule and 
‘Company. Khudiram, it is stated, died on 
Chaitra 20,1319 B.S., and since that time 
itis said that plaintiffs Nos. 2 and 3 and 
the predecessors of plaintiffs Nos. 4 to7 
became entitled to the properties in suit 
as shebaits. On this state of facts it was 
prayed that a decree might be passed to 
the effect that defendant No. 2 did not 
acquire any permanent right in the proper- 
ties in the suit on ihe basis of the afore- 
mentioned pottah, dated Aswin 12, 1274, 
B.S. It was further prayed that posses- 
sion of the properties in suit may be given 
to not only the plaintiffs but also to pro 
firma defendants Nos. 3 to 25, on a declara- 
tion that defendants Nos. 1 and 2 had no 
right to ‘possess the properties after the 
death of Khudiram Chakravarty. An 
alternative prayer was also mede that if 
pro forma defendants Nos. 3 to 25 be found 
not to*be entitled to get possession of the 

properties in suit, then an order may be 
passed directing that the plaintiffs do get 
possession in respect of their 2 annas 
share in the properties in suit jointly with 
the defendants Nos. 1 and 2. There was 
also a claim for mesne profile. There 
was an alternative prayer for rent pay- 
able in respect of the permanent settle- 
ment referred to before, for three years 
prior to the institution of the suit. The 
relationship between Parikshit Nayek and 
other parties to the suit is shown in the 
genealogical tree which is to be found 
printed at pages 125 to 127 of the first part 
of the paper-book. 

We will now refer to the plaint in suit 
No, 69 of 1925. The plaintifs in that suit 
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were not only the idol Sree Sree Iswar 
Radha Damodra Chandra Jieu but also 
another idol Sree Sree [Iswar Gopal Chandra 
Jieu. That suit is based on the state of 
facis indicated in para. No. 4 of the 
plaint in the other suit, namely, that there 
was an unauthorized mortgage by Khudiram 
Chakravarty and his heirs in respect of 
2 annas share in favour of Messrs. Andrew 
Yule and Company which eventually 
resulted in an appeal and which concerns 
the properties at Damodarpur as well as 
at Srinatkpur. The suit had béén brought 
for a declaration in favour of the two idols. 
that both these properties are debuitar 
preperties and it was beyond the com- 
petency of Khudiram to exezute mortgage 
in favour cf Messrs. Andrew Yule and 
Jompany. It is dificult to understand why 
the Bengal Coal Company, Limited, was made 
g pariy tò that suit. These suits, it seems to 
us, are somewhat out of the ordinury, for 
we find cases in the book of a succeeding 
shebait impeaching alienation by the pre- 
ceding shebaits. In these two cases the 
position is somewhat complicated by the 
circumstance that some of the successors 
of ihe shebaits who granted leases are still 
alive and that asuit has been instituied 
by the heirs of one of the shebaits who is 
dead. This, of course, refers to suit.No. 68. 
Tne successors of some of the grantors are 
alive who have not joined in the suit. 
The defences to the suits are substantially 
the same except with’ regard to the 
plea of limitation which stand on a some- 
what different footing in so far ês suit 
No. C9is concerned, which will be referred 
to later. The main defence lo the two 
suits is that the properties are not cebutiar 
properiies at all. The plea cf limitation 
has also been taken in both the suits. . 
Evidence was adduced in both the suits in ` 
support of the respective contentions of the 
parties, and after considering the oral 
and decumentary evidence, the Subordinate 
Judge has come to tke conclusicn that 
the debuttar character of the properties 
has been established and that the suits are 
not barred by the statute of limitation. . 
The Subordinate Judge has accordingly 
decreed suit Ne. 68 in favour of plaintiff 
No.1 declaring the title of the shebaits 
to that share of the land, namely, 2 annas 
share of the land, and directing that they 
do get khas possession of the land ap- 
pertaining to that share jointly with 
pro forma defendants and defendant No. 2, 
the Bengal (oal Company; Limiled, and 
defendant No.1. Messrs. Andrew Yule and -~ 
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Company. In suit No. 69 the decree’ of 
the Subordinate Judge runs as follows: 

“Tt is ordered and decreed that the suit is decreel 
in part in favour of plaintiff No. 2Idol Sree Sree 
Gopal Chandra Jieu as represented by the (shebatts) 
plaintitis Nos 2-7 in respect oftheir two annas share 
as such in respect of the plaint lands of Srinathpur 

. Their title to that share of lands is hereby declared 
and they do get khas possession of the lands apper- 

. taining to that share jointly with proforma defenc- 
ants. The aforesaid plaintiffs will get costs in 
proportion to their success from defendants Nos. 1 
and 2 and defendants Nos. 1 and 2 to bear their own 
costs so far as their part of the claim is concerned. 

. Plaintiffs are permitted to withdraw their claim in 
thie suit for mesne profits with liberly to bring 
fresh suit on the sama cause of action if so advised 
and not barred in the meantime.” i 


Against these decrees in the iwo suits 
these. four appeals have been preferred. 
Messrs. Andrew Yule and Company havo 
preferred appeal No, 151 against the decree 
of suit No. 68, and appeal No 152 against 
the decree cf suit No. 69. The Bengal 
Coal Company; Limited, have preferred 
appeal No. 153, with reference to suit 
No. 68 and appeal No. 154 with reference 
to suit No. 69. 

In these four appeals by the two ccm- 
panies two substantial questions have been 
_ debated before us. It has been contended in 
. the first place that the Subordinate Judge has 

gone wrongin reaching the conclusion that 
“the properties are debuttar properties. The 

second ground taken is that the Subordi- 
nate Judge hasalso committed an error on 
the questicn of limitation and that he should 
have held that the suits were barred by 
liniitaticn. We will deal with these con- 
‘tentions in ihe order in which they have 
been argued before us. First we take the 
ground that there is no evidence on which 
the Subordinate Judge could have founded 
his conclusion that the properties are 
debuttar. It is to be noticed in this con- 
nection that in the Record of Rights which 
it is stated was published sometime in 
“1929, the properties are described as re- 
sumed lakheraj of Sree Sree Iswar Gopal 
-Jew Thakur in the one and resumed lakhe- 
raj ofthe Deity Sree Sree Damodar Chandra 

Jieu in tle other: Vide Exis. 7 and 8 print- 

ed at pages 250 and 258, respectively, of the 
“second part of the paper book. It is true 

that the possessors are described as certain 

Nayeks and certain other persons and 

their respective shares are shown in the 

Record of Rights; yet there has been discus- 

sion before us as to the- true meaning of the 
record, it being the contention‘on behalf of 

the appellants that the words “proprietor” 
really refer to the Nayeks 
` word resumed lakheraj Sree Sree GopalJiou 
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are merely, descriptive of the past history 
of the lend. "We are unable to accept this 
-contention of the appellants and we are of 
opinion that the Subordinate Judge is right 
in holding that these two entries in the 
Record of Rights show that the lands in tke 
suils ate resumed lakheraj of Sree Sree 
_Gopal Jieu Thakur and Sree Sree Damodar 
Jieu Thakur. The plaintiffs, therefore, 
start with the presumption as tothe cor- 
‘rectness of the entries in the Record of 
Rights. We are not unmindful when we 
say thir, of the rule of Jaw that the 
Record of Rights by itself does not furnish 
any evidence on the question of title but 
_it is proof cf title in so far as litle is based 
oh possession; the records show that the re- 
sumed lakheraj lands were the lands in pos-~., 
session of Sree Sree Iswar GopalJieu Thakur ` 
and Damodar Jieu through the shebaits. 

Starting with this presumption in 
favour of the present plaintiff what we 
have to consider is whether the. aceuracy 
of the entries has been rebutted by tke 
evidence such as has been furnished by 
the evidence in this case on behalf of the 
parties. It is not necessary in order io 
establish debuttar that any deed of endow- 
ment should be forthcoming in every case 
and the course of dealings by the parties 
may furnish evidence of dedication in the 
absence ofany deed. At the same time it 
has been pointed out by their Lordships 
of the Judicial Committee of the Privy 
Council in the case of Konwar Doorganath 
Roy v. Ram Chunder Sen (1) that very strong 

. evidence should be forthcoming in order 
to establish the debuttar nature of the pro- 
_ perty in the absence of a deed. Bearing 
. these observzticns of their Lordships of the 
` Judicial Committee in mind we proceed to 
examine the evidence in ihe case. „ 
Theie isnodeed of endowment or dedica- 
tion of the two properties as debuttar. On 
the other hand, there is an assertion in the 
mortgage which was executed by Khudiram 
in 1904 in favour of Messrs. Andrew Yule and 
Company to the effect that the properties are 
_ secular properiies and had been partition- 
ed so far back as in 1246 B. E. corres- 
ponding to 1839. That was an asserticn 
_ which was made by Khudiram Chakravarty 
the father of the present plaintiffs. That 
`- document the mortgage decd is cf course 
of this evidentiary value ` as against the 
present plaintiffs who are claiming in the 
character of shebaits that it shows- that 
there was a transaction by Khudiram in 

(i) 4.1.4.52;,2 0 311;23 Sar. 681; 3 Suther 375 
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_ which he recited or purported to resite that 
the properties in the twosuits were really 
secular properties with which he had 
power to deal. The document be- 
comes evidence under the provisions of 
s. 13 of the Evidence Act as against the 
plaintiffs who claim in the character of 
shebaits. The mortgage deed is printed at 
page 93 of the second part of the paper- 
book andis dated Chaitra 23, 1310, B.S. 
ve passage which is material runs as fol- 
ows: 

“And whereas an Angsanama deed was executed 
on Asar 27, 1246, between Jogneswar “Naik and 
Hari Prosad Naik and Radha Nath Chakrabarty 
and by that the said Jogneswar Naik got 6 annas 
; said Radhanath 
Chakraburty got 4 annas shares in their joint pro- 
perties in their said respective shares.” 

This makes it clear that at any rate the 
father ofthe present plaintiffs asserted in 
that deed that the disputed properties of 
the two suits were partible secular proper- 
ties with which he had power to deal. We 
do not put this document to any higher use 
than this that itis merely an evidence of 
the transaction under s. 13 of the Evidence 
Act and that there is this value to be at- 
tributed to this docnment that these pro- 
perties were dealt with a s secular proper- 
ties although it may be that the evidentiary 


ment in point of time after the Angsanama 
of 1246 B.S. with reference to the earlier 
history is the Thakbust statement of 1855. 
In that statement which has been marked 
as Ex. 5,there is an entry which is made 
by the Settlement Officer with ‘reference 
to Sreenathpur and to the following effect: 

Under the name of the mehal : ‘Above 100 
bighas lakheraj which hasnot been enquir- 
ed into,’ under the names of proprietors : 
‘Hari Prosad Nayek shebait of the Deity 
Sree Sree Iswar Gopal Chandra Jieu share 6 
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with the written statement which was put 
by Hari Prosad Nayek and others praying 
for release of lands belonging to Mouwzas 
Damodarpur and Sreenathpur. Vide Ex. 2 
printed at page 12 of the second part of 
the paper-book. Then it was asserted that 
Mouzas Damodarpur and Sreenathpur other- 
wise called Sankhir were really rent free 
lands from along time granted in respect 
of Banjar Patit land from Tilak Ohandra 
Bahadur, the Maharajadhiraj of Burdwan 
and having been reclaimed was brought 
under cultivation. The Nayeks have been 
carrying on the daily sheba of the deity and 
Jatra, Mahotshabas, ete., with 
the income thereof; in another written 
statement of Hari Prosad Nayek dated 
June 26, 1860, whichis marked as Ex. 1, 
and printed at page 15 ofthe second part 
of the paper book, the same assertion was 
made. The Nayeks prayed by this petition 
for an enquiry with regard 10 the debuttar 
character of the land and prayed that after 
enquiry had been made the rent should 
not be included in the claim of the Govern- 
ment and that they should be released as 
satisfactory arrangement had been made 
for the establishment of religion. 

The enquiry was not made till sometime 


b 4 | later when itis necessary to mention another 
value is very very slight. The next docu- ° 


` annas and Raj Kumari Debya, mother of the © 


minor KaliPrasanna Nayek—share 6 annas 
and. Paresh Nath Ohakrabarti—share 4 
annas of Rajpur. In Ex. 5-a printed at 
pages 9—11 the entry against Damodarpur 
is to be found the following entry : ‘Above 
109 bighas lakheraj debuttar not investi- 
` gated into.” See pages 3 to 5 and 9 toll 
of the’ second part of the paper book. The 
question, therefore, of the debuttar cha- 
racter of the property was not enquired 
into at the time when this Thakbust state- 
ment was prepared. The result was that 
this led to certain proceedings for the 
resumption of these lands, and we find 
that on March 30, May 5, and May 21, 1860, 
` peveral orders were made in connection 


important circumstance happened. It ap- 
pears that a dispute with regard to some 
part of the joint landsof the Nayeks was 
referred to the arbitration of certain arbi- 
trators, namely, Troylokya Nath Mukherjee 
and others and they fileda Robokari which 
is dated June 30, 1863, marked as Ex. O. 
and printed at page 17 of the second part 
of the paper-book, in which they gave this 
decision with reference to their joint lands. 
This document is of very great significance 
and throws light on the question now in 
controversy. It appears from the said Ro- 
bokari as printed at page 25 of the paper- 
book that lands and jamas of the deities 
Sree Sree Iswar Damodar Chandra and Sree 
Sree Iswar Gopal Jieu respectively were men- 
tioned not to be Damodar and Sreenathpur, 
but another mouza, namely, Mouza Barul 
Jote Bakra Nath Mondal in Hamro Math. 
This document makes it clear that accord- 
ing to the view of the arbitrators debuttar 
lands were not the lands now in suit but 
very different lands mentioned there. It 
has been sought to be argued by Mr. Sarat 
Chandra Basu that this document has no 
reference whatever to Damodarpur and 
Sreenathpur and they were kept outside the 
partition by the arbitrators because they 
were debuttar properties, There is, howe 


1037 
ever, no foundation for this contention see- 


. ing that in para. 37 of the said document a 
reference has been made toa certain tank 


at Damodarpar in which the rights of the. 


parties were determined according to their 
shares.as settled, namely 6 annas, 6 annas, 
and 4 annas respectively. 
ment in point of time is the petition on behalf 
of Bejoy Gobinda Nayek which has been 
marked asEx. Din the case and printed 
at page 48 of the second part of the paper- 
book. That was an application which was 
made on Jaisiha 7, 1271 B. S. correspond- 
ing to May 19, 1864. That was for a te- 
. parate settlement of 6 annas share of the en- 
tire Mouza Damedarpur inthe name of the 
petitioner 
document shows at any rate that this pro- 
. perty was being dealt with as secular prc- 


perty. Thisis also a document which goés. 


against the contention of the plaintiffs that 
Mouza Damodarpur was debuttar property. 
We nav come to another important Robo- 
kart of September 16, 1865, which is 
- marked as Ex. G, and printed at page 52 
of tLe second part of the paper-book. This 
proceeding was really the: outcome of the 
enquiry which was asked for in the written 
statement cf 1860 to which reference has 
. already been made and there is nothing 
in this document tq indicate that the 
Nayeks made out their claim which they 
alleged in their written statement of the 
debuitar character ofthe two mouzas. 
. the other hand, tle whole of the procedure 
andin particular the one referred toat 
page 56 indicates that the property was 
being dealt with. on the footing that this 
was the property which belonged to the 


Nayeks in distinct shares. It is true that. 


the result of the enquiry was that jama 
was reduced by half and it is contended 
on behalf of the respondents that they, this 
at any rate, show that this was a rent-free 
grant prior to 1178 B.S. corresponding to 
1771, and that, therefore, it must be taken 
to bea grant which existed at about that 
date. That may be - conceded. It may be 
a rent-fee grant but it may not necessarily 
be debutiar property. It seems somewhat 
singular that the Robokari makes.no men- 
tion of the claim set forth in the written 
statement. If it had made any mention the 
debuttar nature of the property would have 
been established. 
me to the learned Advocate for the respon- 
dents es to whether there is any evidence to 
show that ihe grant, namely the grant from 
the Maharaja of Burdwan of the Mouza 


Damodarpur, existed,. The answer given _ 
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The next docu- 


Bejoy Gobinda Najek. This. 


On, 


Question was put by. 
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was that there was nothing to show that 
It is difficult to 
gather from these different Robokaris that 
the Court of the Deputy Collector consi- 
dered that the case of the Nayek as made in 
the written statement has been made out. 
We have got a similar Robokari with re- 
gard to mouza Sreenathpur Ex. G. dated 
September 16 1865, printed at page 52 
of the second part of the paper-book. With 
reference tothis Mouza there is nothing to 
indicate that the claim of the Nayeks re- 
garding this property as being a property 
of the Thakur is established. On the other 
hand, the case of the plaintiffs is that the 
property was being treated as belonging, ~ 
to the Nayeks. The same fact would 
appear from the Hobokari dated Sep- 
tember 16, 1863, which has been niarked 
as Ex. H and printed at page 61 of the 
second part of the paper-book. 

We row come next to the period of time 
during which the two putni pottahs which 
form the subject-matter of suit No, 68, came 
into existence. The [patni pattah Ex. A, was 
granted on September 30, 1867, in respect 
of 10 annas share. Mouzeh Damodarpur 
was granted by Paresh Nath Chakrabarti, 
son of Radha Nath Chakrabarti and Kali 
Prosanna Laiks on of Jogeswar Laik pro- 
prietors of 4 annas, and 6 annas shares res- 
pectively. It is dated Aswin 15, 1274 
B. S. and itis the alienation by this docu- 
ment which has been impeached in the 


; present case. By the next document mark- 


ed as Ex. A, and printed -at p. 91 of the 


‘second part of the paper-book “which is 


dated December 14, 1867, the other 6 annas 
share-holder granted putni lease of Damo- 


‘darpur in favour of Bengal Coal Company, 


Limited. These two documents were exe- 
cuted on the express allegations made by 
these Nayeks that these were secular pro- 
perties belonging to the Nayeks with which - 
they were competent to deal and of which 
they could grant permanent leases, It would 
appear also that there is an outstanding 
fact in this case, the significance of which 
is very very great, namely that be- 
tween 1867 the date of the execution of the 
deeds and 1917 a period of 50 years the 
properties had been treated throughout on 
the footing that the properties were secular 
and that the Nayeks were competent to deal 
with them. . 

We refer to the other document which 
pears out what I have just stated namely 
that -the treatment of the property for 
nearly half a century after the execution of 
the deeds had taken place has been on the 


sy 
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footing that these two properties were secu- 
lar properties. Exhibit E isan application 
for registration and mutation of names and 
is dated September 2, 1889. The application 
was made by Khudiram Chakrabarti sud 
` Shib Narain Chakrabarti and there it wus 
stated that after the death of Pares Nath 
Chakrabarti [Khudiram became enti- 
tled by inheritance to4 annas share of 
the estate. These two applicants wanted 
to be recorded as proprietors in respect of 
4 annas shares of Mohal Damodarpur. 
Similarly on April 5, 1904, several years 
aiter there was the mortgage which is the 
_ subject-matter cf suit No. 69 (vide Ex. L. 

printed at p. 93 of the second part of the 
paper-book) executed by Khudiram in res- 
` pect of 2 annas share in which a distinct 


allegation was made stating that the pro-' 


- perty had devolved on Khudiram in view 
of what is stated in the said document as 
under an Angashanama deed which is said 
to have been executed so far back as in 
the year 1839. It is to be noticed that prior 
to the execution of this mortgage of 1904 
this property had been mortgaged toa very 
distinguished and well-known lawyer cf 
Burdwan Mr. Tara P. Mukherjee, now dead, 
who had advanced a very large sum of 
money and who instituted a suit in 1903 in 
the Court of the Subordinate Judge of 
Burdwan and obtained a decree for the 
execution. By the said decree in Ex. Oase 
No. 39 of 1904 he attached all the mori gaged 
‘properties and got a sale proclamation 
_issued for the realization of his debts 
Rs. 83,805-13-3 and costs. To avoid this 
sale the mortgage now: in question in suit 
No. 69 was executed by Khudiram. No 
- better evidence can be given in the exe- 
cution than Khudiram’s dealing with the 
properly in 1904 and prior to that when 
“the mortgage was executed in favour of 
Tara Prosenna Mukherji. 

Now we come toa very important piece of 
_evidence with regard to the rent receipts 
which have been executed in favour of the 
Bengal Coal Company, Limited, and a series 

- of receipts which extend from 1875 to 1892 for 
a period of 17 years has been produced by 
the Bengal Coal Ucmpany, Limited. The 
receipts have not been printed, but we have 
“got a tabular statement at pp. 162 and 163 
of the second part of the paper-book from 
“which it is clear that all the receipts which 
had been granted were on the footing that 
this property was.secular property. There 
isno allegation whatever. that the receipts 
which were given were in respect of the 
-lands which belonged to one of:-the -two 
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Thakurs and that the receipts were granted 
by the several Nayeks in their character as 
shebaiis. A very strong comment has been 
made on this point and it is sid that an 
inference adverse to the plaintiffs should 
be drawn from the circumstance that no 
receipt had been produced fora period of 
nearly fifty years after 1867. The answer 
to this contention is that they produced the 
receipts sometime after the date of the 
pottah for nearly 17 years. It is not neces- 
sary to produce receipts for other. years. 
The receipts from the years 1875 to 1892dis- 
tinctly show that the properties were treated 
as secular properties in the execution ca'e. 
It is to be presumed that the same state, of 
things with reference to a deceased mem- 
ber R) of a transzce'ion must continue in the 
absence of any evidence to the contrary. 
On these broad facis we ‘aro of opinon F 
that the judgment of the Subordidale Judge 
in this part of the case cannot possibly be 
controverted and we are of opinion that the 
evidence which are referred to are not 
sufficient to rebut the accuracy of the entry 
in the Record of Rights which stands in fav- 
our of the present plaintiffs. We are of 
opinion that the plaintiffs hare failed to 
establish the debuttar character of the pro- 
perties, and this alone is sufficient to du- 
feat the two suits. On this” aang the 
suits should be dismissed. 

But as the question of limitation has 
been argued before us it is necessary to 
siate our view on that question. The ques- 
tion of limitation in cases of the kind with 
which we are now dealing was considered 
by their Lordships of the Judicial Commit- 
tee in several cases, where the position was 
that shebait succeeding to the preceding 
shebait sought to impeach the alienation in 
the nature of parmanent mokrari lease by 
a previous shebait. There it has been held 
that suit brought within twelve years from 
the date when the previnus shebait died 
would not be barred by limitation... The 
present case, however, falls outside the 
ordinary class of cases with which their 
Lordships of the Judicial Committee of the 
Privy Council had to deal. We have some 
doubtsin our mind as to whether a suit 
of this character is maintainable as some 
of the successors of the grantors shebatis 
do not question the alienation seeing that 
they have not joined as plaintiffs in the 
suit. Itremains therefore to consider whe- 
ther a suit can lie at the instance of one 
of the shebaits who has succeeded to one'of 
the grantors. We do not desire to -express 
any opinion as the aion was not raised 
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in the Coint. below. We simply indicate 
the doubt which is passing in our mind. 


Having regard to the decided cases, in ` 


so far as the leases which form the subject- 
matter of suit No. 68 are concerned, it is 
difficult to say that the suit is barred by 
limitation seeing that the suit had been in- 
stituted by Khudiram, successor in the 
shebaitship within twelve years of his 
death. The cases are well-known and they 
have been referred to by the bar; See the 
case of ‘Mahanth Ram Charan Das v. Nau- 
rangi Lal (2), as also the last case on the 
point, namely, the case of Mahadeo Prasad 
Singh v. Karia Bharti (3), where it has 
been pointed out that in an ordinary case 
when one succeeding shebait jmpeaches 
alienation by a previous shebait the period 
of limitation would run from the date of 
the death of the alienating shebait. We 
therefore think that so far as suit No. 68 


is concerned, the learned Subordinate J udge- 


is right in. holding that the suit is not 
barred by limitation, except with regard to 
4 annas share of Mouzah Damodarpur which 
passed by the mortgage sale. This brings 
us to the question of limitation raised in 
the other suit No. 69. With regard to this 
suit also we think that tke suit must fail 
on the ground of limitation. The sale in 
this case took place in execution of the 
mortgage of 1912 and admittedly the pre- 
Sent suit was brought beyond 12 years of 
that date. This case is not to be governed 
by the rule of limitation laid down with re- 
gard to the setting aside of the alienation 
in the nature of a permanent mokrari lease 
by a shebait. This distinction was observ- 
ed and recognized by their Lordships -of 
the Judicial Committee of the Privy Council 
in the case of Subbaiya Pandaram v. 
Mahammad, Mustapha Maracayer (4). It 
would ba rightif we reproduce what was 
said by Lord Buckmaster in this connec- 
a as reported at p, 299* of the said re- 
port: 

“A further argument has been put forward to the 
effect that the period of limitation begins to run 
2) 60 I A 124; 142 Ind. Oas. 214; Ind. Rul. (1933) P 
C 56; 14? L T 185; A TR 1933 PO 73, 37 L W 519; 
61 ML J 505; (1933) M W N 272; 10 O WN 455; 37 G 
W N 541; (1933) A LJ 327; 570 LJ 229; 12 Pat, 251; 
35 Bom. L R 530; 17 R D 754 (P. G). | 

(8) 62 I A 47; 153 Iud. Cas. 1100; 7 R P C 135; (1935 ) 
OWN 247; A I R 1935 P U 44; (1933) M W N 162; 41 
LA es 433; 68M L J499; 61C LJ 129; 

om, L 33; (1935) A LJ ;3 èil; 

Ki ae (1935) A L J 678; 37 P L R 31l; 57 

4) 50 I A 295; 74 Ind. Cas. 492; 21A LJ730 AIR 
1923 PO 175:45M L J 588; 25 Bom, L R1275; 46 M 
191; 18 L W 903; (192) M W N 65:23 CW N 493; 2 
Pat. L R101; 33 A L T 285; 40C L J 20(P. 0). 
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afresh as eich new trustee succeeds to the office 
and in support of that view reliance is placed on 
ishwar Shyam Chand Jiu v. Ram Kanai Ghose 
(5), and Vidya Varuthi Tirtha v. Balusami Ayyar 
(6), but those authorities do not assist the appellant. 
In each case they relate to the eifect of an attempt 
onthe part ofa trustee to dispose of tne property 
by a permanent mukarrari lease. This he has no 
power to do, though he is at liberty to dispose of if 
during the period of his life and a grant made for 
a longer period is good, but good only to the ex- 
tent of his own life interest. It follows, therefore, 
that possession during his life is not advers2 and 
that upon his death the succeeding trustee would 
be at liberty to institute procezdings to recover the 
estate, and the statute would only run against him 
as from the time when he assumed the office. Such 
an argument has no relation to the case where as 
here property has been acquired under an exsci- 
tion sale and possession retained throughout.” 

The same view has been taken in the 
more recent case of Mahanth Ram Charan’ 
Das v. Naurangi Lal (2), where Lord Rus- 
sell of Killowen observes as follows:— 
“The same view is apparent in a later jadgmént of the — 
Board Subbaiya Panderam v. Mohammad Mustapha 
Maracayar (4). The disposition in that case was a sale 
in 1898 of land devoted in charitable purposes, 
under an execution decree against the person who 
was the trustee of the charity. In the year 1913 the 
person who was the trusteé of the charity sued 
to recover the property from the purchaser at the 
execution sale, or thoss claiming under him. It 
was held, not unnaturally, that the purchaser's 
possession was adverse from the dats of the sale, 
but in delivering the judgment of the Board, Lora 
Buckmaster, after, referring in Iswar Shyam Chand 
Jiu v. Ram Kanai Ghose \5) and Vidya Varuthi's 
case (6) said ; “In each case they relate to the eficet 
of an attempt on the part of the trustee to disposs 
of the property by a permanent mukarari lensa. 
This he has no power to do, though he is at liberty 
to dispose of it during the period of his life, 
anda grant made for alonger period is good, but 
good only to the extent of his own life interest. It 
follows, therefore, that possession during his life 
i3 not adverse.” wi 

lt appears from these authorities that the 
true rule deducible in cases where properties 
are sold in execution of a decree is, that 
period of limitation will run from the date of 
the sale and the suit brought after 12 years 
from this date of sale must be held to be 
barred by limitation. Mr. Basu sought ‘to 
distinguish this case on the ground that 
the Judicial Committee case was an execu- 
tion case with reference to a money decree 
and that the present case is a case of sale 
in execution of a mortgage decree and that 
the principle laid down by their Lordships 
of the Judicial Committee in the case in 
Subbaiua Pandaram v. Mohammad Musta- 


pha Maracayer (4), cannot be applied in 
~ (5) 381 A 76; 10 Ind. Cas, 683;15 O WN 417; 9 ML 
T 448; 8 A LJ 528; 13 Bom. LR 421; 14 © L J 23s; 
(191i) 2 M W N 251; 21 M L J 1145; 38 C 526 (P. 0). 

(6) 48 I A 302; 65 Ind. Cas. 161; (1921) M W N 449; 
41 MLJ 316; 44 M831; 3U PLR(P. 0) 62; 15 LW 
78; 30 3I L T 66; 3 PL T245; 26 O W N 587; 24 Bom. 
L R 629; 20 A L J 497; A I R1922 P C 123 (P. ON, 
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the présent case.. We are unable to accept 
this contention seeing that the words used 
by their Lordships of the Judicial Com- 
mittee: in the two cases already referred 
to aré very general and have application 
to the cases of all execution sales. We 
therefore hold that suit No. 69 must be 
decreed: further in addition to what has 
been done in the Court below. 

It is pointed out on behalf of the appel- 
lants that suit No. 68in sofar as it con- 
cerns the two annas share of Mouzah 
Damodarpur is ulso barred by limitation 


for the reason- which we have stated with. 


reference to the morigage sale in favour of 
Messrs. Andrew’ Yule and Company. The 
Bengal Coal Company holds under Messrs. 
Andrew Yule and Company. $ 


The result is that these four appeals are- 


allowed. Suits Nos: 68 and 69 are dismissed., 
The appellants must gét their costs through- 
out;.that is, both in this Court aud the 
Court below. One-set of costs is allowed for 
all these four appeals. The hearing fee is to, 
be divided equally between the two sets of 
appellants. 

Narsing Rau, J.—I agree. . 

De |. Appeals allowed. 


- :MADRAS HIGH COURT | - 
Second Civil Appeal No. 629 of 1935 
September 7, 1936 


f - Horw, J. - f 
KAVURI ANJAYYA—Pratntirr— 
a APPELLANT _ 
Versus 
ALAPTI AKKAMMA AND OTAERS— 
i RESPONDENTS 
Administration suit—Suit for administration 
against undivided son of Hindu debtor—Maintain- 
ability—Objection by creditors who have obtained 
decrees, effect of. - , 

A creditor is-entitled to maintain an administra- 
tion suit ‘against an undivided son of a Hindu debtor. 

Although administration suitsare primarily in- 
tended for the administration of the assets of a de- 
ceased person in the hands ofan heir or adminis- 
trator ‘or executor, yet the very reasons that 
make it equitable and desirable toenable a creditor 
to file an administration suit make it equitable and 
desirable that a creditor should be allowed to bring 
an administration suit against an undivided son of 
a Hindu.debtor. oN : 

The interested objections of creditors who have 
already obtained decrees is not sufficient ground for 
not permitting acreditor who has not obtained a 

* decree to pursue his remediesin an administration 
guit, 

S. C.. A. against the decree of the Court 
of the Subordinate. Judge of Tenali in 
A.S. No. 25 of 1935 (A. S. No. 32 of 1935, 
District Court, Guntur), preferred against 
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the decree of the Court of the District 
Munsif of Repalli in O.. S. No. 320 of 
1934. 

Mr. P. Satyanarayana Rao, for the Appel 
lant. 

Messrs. V. Satyanarayana and M. S. Rama- 
chandra Rao, for the Respondents. 

Judgment.—The plaintiff was tke 
creditor of the deceased undivided father 
of the lst defendant. He has brought 
this suit for -an administration, of such- 
part of the minors estate as is -liable 
for his father's debis. The trial- Court 
held that such a suit ley. In appeal, the 
Subordinate Judge of Tenali, interpreting 
s. 218 of the Succession Act held that the 
suit was not maintainable. - i 

Two questions have been discussed in 
Second Appeal. One is wheiher, in view 
ef the fact that the Ist’ defendant: was 


undivided from his father, an administra- 
‘tion suit would be maintainable, 


andy, 
secondly, even if it were, would the plain- 
tiff, against the interest of a number of 
other creditors, be able to maintain the 
suit. c 

With regard to the first point, there 
ean be no doubt that: although, for the 
purpose of the execution of decrees, de- 
crees already passed against a deceased, 
father can be executed against the son 
by virtue ofs. 53 of the Civil Procedure 
Code; yet the Ist defendant is not the 
legal representative of the deceased 
debtor. Nevertheless, unless the debis 
have been incurred for illegal or immoral 
purposes, the obligations of the Ist de- 
fendant are precisely those of an heir; 
for the Ist defendant is liable for his 
father’s debts, not otherwise being im- 
moral or illegal, to the extent of the 
assets of the joint family property that 
kas come into hist hands. - Although, 
therefore, administration suits are pri- 
marily intended for -the administration 
of the assets of a deceased person in the 
hands of an heir or administrator or exe- 
eutor, yet the very reasons that would make 
it equitable and desirable to enable a 
creditor to file an administration suit 
would make it equitable and desirable 
that a creditor should be allowed to bring 
an administration suit against an un- 
divided son of the debtor. The learned 
District Munsif was therefore right in | 
holding that such a suit was maintain- 
able. The learned Subordinate Judge has 
not considered this question at all; but 
has allowed the appeal and dismissed 
the suit, because of his interpretation of 


4. < 
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Bs. 211 and 218 of the Succession Act 
which bave no application to the matter in 
hand. 

It has been pointed out that many of 
the defendants are against an adminis- 
tration suit, and for the very obvious 
reason that they have already obtained 
decrees and are actually executing them; 
so that if the plaintiff is non-suited, they 
will be able to realise their decrees much 
more fully than would be possible if the 
assets were fairly divided among the 
creditors. Ido not think, however, that 
the interested objections of certain de- 
fendants is a sufficient ground for not 
permitting the plaintiff to pursue his 
remedies in an administration suit. In 14 
Halsbury's Laws of England, 442 (Art. 843), 
it is pointed out that a creditor, mere- 
ly on his own behalf, can bring an ad- 
ministration suit. Although the present 
suit differs from the ordinary adminis- 
tration of an insolvent’s or a -deceased 
man’s estate, yet the same principle ‘of 
equity will apply. nee RW 

I therefore set aside the decree ofthe 
lower Appellate Court and restore that 
of the District Munsif. Respondents Nos. 
l to 4 and 6 to 18 will pay the costs 
of the appellant in this Court and in the 
lower Appellate Court. 

(Leave to appeal refused.) ~ i 

A. Decree set aside. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Appeal No. 14-8 of 1936 

November 2; 1936 — 
MIDDLETON, J. C. AND Miz AHMAD, A. J.C. 
Sayed AHMAD ALI—PLAINTIFE—A PPELLANT 


versus A 
RADHA KISHAN AND OTHERS—DEFENDANTÌ 


—RESPONDENTS 

Civil Procedure Code (Act V of 1903), O0. NANI, 
rr. 53, 54, 63, ss. 61, 11—Decree for possession by 
partition—Attachment of decree—Whether should be 
under r. 53 or under r. 54—Sutt under O. XXI, r. 63 
— Objections whether raised earlier or later in exe- 
cution can be taken in suit—There is no bar of res 
judicata. z 

A decres for possession by. partition of property 
is not a preliminary decree for partition, and if 
such a decree is to be attached, one must proceed 
under O. XXI, r. 53,-Civil Procedure Code, and 
attachment under O. XXI, r. 54 would be invalid, 
since it deals with attachment of immovable prop- 
erty. Subbaraya Rowther v, Kuppuswami Iyanger 
(1) and Vaidhtnathasawamy Iyer v. Somasundaram 
Pillai (2), referred to. . 

Suit under O. XXI, r. 62, is in essences a continua- 
tion of the execution proceedings.. Such a suit is 
for decision of a question of title and the plaintiff 
may rely upon points which he had not raised in 
the summary objection proceedings to begin with but 
which he urged during those proceedings later on. 
_There is no bar cf ves judicata to such an objection 
Lp. 869, col. 2.) f 


C. A. from an order of the Senior Sub- 
Judge, Peshawhar, dated October 25, 1935.. 
Sheikh Allah Baksh, for the Appellant. - 
Mr. Hukam Chand, for Respondents 
„Nos. 1 and 2. , 
Middleton, J. C.— The connection bet; 
ween respondents Nos. 3 to 8 is shown 
below ;— f 


SAADULLAH KHAN 





Musummat-—Ahmad Khan=Musammat Musammat Musammat Musammat 
Amina Fatima Sultan, Sultan Begum, Shah Sultan, Fatima Sultan, 
Begum, respon- respondent respondent respondent respondent 

dent No. 6 No. € No. 3 No. 4 No; 6 


A{usammat Safia Sultan, 
respondent No, 7 


On March 15, 1922, the appellant Ahmad 
Ali bought property in the Peshawr Canton- 
ment known as Dunga Serai from Ahmad 
Khan. This had formerly been the property 
of Saadullah Khan deceased. On June 26, 
1928, the three daughters of - Saadullah 
Khan, respondents Nos. 3 to 5, instituted a 
suit for possession of three-fifth of this 
serai by partition. The suit was dismissed, 
but on appeal in this Court the decision 
was reversed and a decree was ‘granted on 
February 12,1930, for possession by parti- 
tion of the three-fifth share with the proviso 
that the plaintiffs should first pay Rs, 5,438 


to the defendant, Ahmad Ali. On Octo- 


‘ber 31, 1950, Radhakishan and Balkishan, 


respondents Nos. 1 and 2, obtained a decree 
against the property of Saadullah Khan and 
Ahmad Khan; although their suit was 
brought on the’ basis of a mortgage, the 
decree was a simple money decree payable 
out of the property mortgaged by Saadullah 
Khan deceased and out of his other pro- 
perty in the hands of his heirs. 

Radhakishan and Balkishan took out exe- 
cution of this decree and sought to attach 


‘Dunga Serai (this was not included in the 


property originally mortgaged by Saadullah 


3 
i 


t 
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Khan hub was amongst his other property). 
The Executing Court issued a prohibitory 
injunction on the judgment-debtors not to 
alienate or deal with Dunga Serai pending 
further: order; this was not served upon 
-them personally but was posted upon the 
‘property and at the court-house and pro- 
claimed on March 20, 1933. This was 
regarded.as an attachment. by the Execut- 

. ing Court; upon the application of the judg- 
ment-debtors the Executing Court passed 
an ex parte order on April 25, 1933, direct- 
‘ing stay of execution against all property 
other ihan that originally mortgaged by 
Saadullah Khan and also directing that 
Dunga Serai be released from attachment. 
This’ order was set aside on appeal in this 
Court by order dated October 27, 1933, on 
the ground that the decree being a simple 
‘money decree, the --decree-holders prima 
facie had a right to chocse what property 
they should execute it against; the Execut- 
-ing Court was-directed-{o-hear the decree- 
holders before final disposal of the judg- 
‘ment-debtors’ application, On the same 
‘date that the so-called attachment was raised 
' April 25; 1933—Musammat Sultan Begum 
‘end Musammat Shah Sultan, respondents 
Nos. 3 and 4 sold their two-fifth share in 
‘the Serai to Ahmad Ali for Rs: 14,000-cut of 
which Rs. 3,625 was remitted as being the 
: proportionate share of the sum of Rs. 5,438 

‘which they had to pay under the partition 
ma before becoming entitled to parti- 
t on. i y i 
-` The execution proceedings now continued 
but on July 10, 1934, they were dismissed 
in default. The decree-holders, Radha- 
kishan and Balkishan, however, subsequent- 
ly obtained. an order from the Executing 
Court to the effect that’ the execution was 
still pending and thatthe attachment sub- 
sisted and thereafter an order for sale of 
Dunga Serai was passed. On February 22, 
1935; Ahmad Ali put in an objection against 
the attachment and sale of Dunga Serai 
basing his claim entirely on the sale in his 
favour, dated March 15, 1922, during the 
‘pendency of this objection he on Decem- 
ber 16, 1935, raised the point that two-fifth 
of the Serai had been sold to him by 
Musammat Sultan Begum and Musammat 
Shah Sultan on April 25, 1933, and also drew 
attention to the order, dated July 10, 1934, 
claiming that under it attachment had 
automatically ceased and should not have 
been revived: His objections were dismissed 
on May 9,1935, and he then brought a 

Buit under O; XXI, r. 63, Civil Procedure 
Oude, for a declaration to the effect that 
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four-fifth of the serai belonged to him and 
could not be attached and sold in execu- 
tion of the decree of Radhakishan and 
Balkishan. ; 
' The senior Sub-Judge who tried the suit, 
has found in a judgment, dated October 25, 
1935:(1) That Ahmad Khan being owner 
ofatwo-fifth share in the serai was not 
competent to sell the whole of it on 
March 15, 1922; (2) that the sale was not 
binding on the other share-holders (i. e. other 
heirs of Saadulla Khan); (3) that under 
O. XXI, r. 54, as amended in this Province, 
read with s. 64, Civil Procedure Code, the 
attachment of March 30, 1933, rendered the 
gale of April 25, 1933, void against the 
claims of the decrce-holders; and he dis- 
missed the suit in the following words: 

“So far asthe share of the sisters of Ahmad Khan, 
viz., 2-5th is concorned, the plaintiti’s suit fails and 
is dismissed with costs.” 


The decree-sheet was drawn up in similar 
words. Ahmad Ali now appeals against 
this decree dismissing his suit; Counsel for 
the contesting respondents concedes that 
Ahmad Ali was entitled to a decree in res- 
pect of the 2-5th share originally belonging 
to Ahmad Khan but adds that his clients 
have never contested this point in any 
Court. The only dispute in appeal is there- 
fore in respect of the 2-5th share which 
Musammat Sultan Begum and Musammat 
Shah Sultan sold on April 25, 1933. It had 
already been pointed out that the decree of 
Radhakishan and Balkishan is a simple 
money decree and that Dunga Serai was not 
part of the properly originally mortgaged 
to the decree-holders by Saadullah Khan; 
Counsel for the appellant relies upon these 
facts in asserting that his client having 
purchased the whole property in good faith 
in 1922, had no reason to suspect that 
Radhakishan and Balkishan would wish-to 
proceed against it further after the order 
of the Executing Court dated April 25, 1933, 
so that his action in purchasing 2-5th from 
Musammat Sultan Begum and Musammat Shah 
Begum on that day was not and could not 
have been with any intent to prejudice the 
rights of Radhakishan and Balkishan. His 


main point, however, is that the prohibitory 


injunction which was put into effect on 


‘March 30, 1933, although regarded as an 


attachment in subsequent proceedings, was 


never a legal attachment within the mean- 


ing of O. XXI, in respect of the 3-5th share 
to which Musammat Sultan Begum, Musam- 
mat Shah Sultan and Musammat Fatima 
Sultan had aclaim. He points out that the 
decree of this Court dated February 12, 


' 1937 
"1930, did not itself amount toa decree for 
“a share in the serai and was not even a 


preliminary partition decree, because such 
a preliminary decree would only follow after 


‘the sum of Rs. 5,438 had been paid by them | 


to Ahmad Ali. He points out that O. XXI, 
-T.31 54, deseribes the method of attachment 
‘of immovable property which is to be made 
bya prohibitory order against the judgment- 
‘debtor, whereas in this case the judgment- 
debtors Musammat Sulan Begum and Mus- 
ammat Shah Sultan, not being in possession 
of the immovable property but being mere 
decree-holders against Ahmad Ali, the cor- 
rect method of attachment of their interests 
‘was that described in`r. 53, cl. (4) and 
should have been directed against the dec- 
ree itself, In this connection we may quote 
the following note No. 4 from Mr. Chita- 
ley’s Commentary under r. 53 which is as 
‘follows: . c i i 

“Other decrees.—A decres relating to immovable 
property is not itself immovable property. Such 
a decree should therefore be attached only under 
this rule and not under the next rule. Thus a decree 
for possession of immovable property or a preliminary 
decree for partition or a decree for foreclosure should 
be attached under this rule,” 


| In support of the proposition that a pre- 
liminary decree for partition can be attach- 
ed under r. 53 and not under r. 54 reference 
is made to Subbaraya Rowther v. Kuppu- 
swami Iyangar (1), and Vaidhinathaswamy 
Iyer v. Somasundaram Pillai (2). In 
the present case the decree held ky 
the two ladies, as already pointed 
out, wasnot even a preliminary decree for 
partition and we are. satisfied , that the ar- 
guments of Counsel for appellant must pre- 
vail. Counsel for ihe respondents has not 
been able to meet this point but contests 
the appeal on other grounds. In the first 
place he points to the fact that Ahmad 
Ali's origina] objection dated February 22, 
1935, was based solely on the title which he 
alleged accrued to him under the sale of 
1922. He claims that whilst s. 11, Civil 
Procedure Code, does not apply in terms to 
proceedings in execution, yet an objector i3 
bound to base hisobjection on all grounds 
open to him and cannot object to the attach- 
mentof a single property on different 
grounds in subsequent objections. 

We donot feel that any prolonged dis- 
cussion on this pointis necessary. The 
objection procedings were still continuing 
and Ahmad Ali, on December 16, 1935, rais- 
ed the point regarding the sale of April 25, 
1933. He was allowed to do so by the 


(1) 34 M 442; 1 Ind, Cas. 535;5 M L T 278, 
.(2) 28 M 473; 15M LJ 126 (Œ. B). 
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executing Court which considered-his objec» 


- tions as thus amendéd and dismissed them. 


The present suit is one under O. XXI, r. 63; 
and itis in essence a continuation of thé 
execution proceedings. Such a suit is for 
decision of a question of title and we ` can- 
find no reason for holding that the’ plaintiff 
may not rely upon ‘points which he had not 
raised inthe summary objection proceedings 


‘to begin’ with but which he urged ‘during 


those proceedings later on. Counsel for res- 
pondents next urges that even ‘in the suit it- 
self the appellant did not rely upon the sale 
of April 25, 1933, and that the effect of that 
sale was never putin issue. We are ui- 
able to follow this argument. The sale of 
1933 was mentioned in the plaint, and, in 
para. 5 of the defendant's written statement 
it was urged that this sale’ being subse- 
quent to the attachment could have no effect 
upon the decree-holder's rights. Issue No. 3 
in the suit was: What is the effect of 


‘attachment by defendants Nos. 1 and 2 


on the sale? It clearly: arises from the 
pleadings indicated and clearly refers to the 
sale of 1933 and not tothe sale of 1922, 
We must hold that the trial Court was right 
in going into the effect of the sale of 1933 
in relation tothe prohibitory order ` put 
into effect on March 30, 1933. 

A third point taken by Counsel for the 
respondents, is that as. Musammat Sultan 
Begum and Musammat Shah Sultan were 
the judgment-debtors of Radhakishan and 
Balkishan, any rights which Ahmad Ali 
obtained from them made him their succes- 
sor-in-interest, and therefore placed him in 
the position of a judgment-debtor so that 
in respect of the 2-5th share sold by them 
to him, he had a right of appeal under 
s.47, Civil Procedure Code, and was debarred 
from bringing aseparate suit. This argue 
ment- overlooks the fact that although 
Musammat Sultan Begum and Musammat 
Shah Sultan were judgment-debtors, yet 
their interest in the property which they 
transferred was not an interest in respect of 
‘which they were bound by thedecree. The 
decree was asimple money-decree and the 
property in suit was not concerned in the 
suit in which Radhakishan and Balkishan 
were successful. We thus find that -the 
suit was competent and that it did’ cover 
Ahmad Ali's claim based upon the sale, 
dated April 25, 1933. We further find that 
as the prohibitory order issued against the 
share of Musammat Sultan Begum and 
Musammat Shah Sultan was not an order 
resulting in attachment, they were not 
debarred from entering into sale immediate- 
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. ly it was withdrawn, and that O. XXI, 
T. 54, Civil Procedure Code, cannot have 
` any application. . 
. There is nothing upon the record to sug- 
. gest that the sale of this share 
was made with aview of defeat or delay 
‘the rights of Radhakishan and Balkishan, 
“and hence no reason why it should he con- 
: sidered to be void as against their interests. 
. We must, therefore, accept the appeal both 
-.as regards the, 2-5th share originally 
. belonging to Ahmad Khan which was never 
-considered by the trial Judge, and as 
regards the 2-5th share in which Musam- 
mat Sultan Begum and Musammat Shah 
‘Sultan had an interest in respect of which 
he wrongly applied O. XXI, r. 54, read 
with s. 64, Civil Procedure Code. The 
„appeal is thus accepted snd the appellant 
is granted a declaration as prayed for in 
respect of the : whole of the property in 
‘suit. As it appears to be correct that the 
contesting respondents have never chal- 
Jenged his claim. in respect of 2-5th of 
.the serai, i. e., half the property in suit, we 
grant him half his costs in both Courts as 
against Radhakishan and Balkishan, 
; Pleader's fee Rs. 300. 


D. Appeal allowed. 


$ 
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PATNA HIGH COURT 
Criminal Appeal No, 3 of: 1936 
September 7, 1936 
Row Lanp, J. 
BAJRANG MARW ARI AND OTARRS 
—APPELLANTS 
versus 


DURGA PRASAD SAO—Responpext 

; Criminal Procedure Code (Act V of 1898), ss. 195, 
“476—Penal Code (Act XLV of 1860), s. 183— Sanction 
‘to prosecute under 3. 183 — Rules for guidance to Courts 
making complaints laid down—Process-server, whether 
‘subordinate to Court, issuing process—Process-servepr 
obstructed—Application for prosecution by decree- 
‘holder—Whether can'be entertained—A ppeal—Proper 
remedy is revision. 

In considering whether 9 prosecution is to be order- 
ed or not, it is desirable to have regard to the in- 
terests of public justice rather than to the gratifica- 
tion of private spite. Regard may also be had to 
the question whether the prayer for prosecution is a 
manoeuvre to obtain an undue advantage by embar- 
xassing the defence in a pending civil proceeding. 
Another point which might well be considered js 
whether thera is evidence of any criminal act against 
each individual person against whcm it is proposed to 
take proceedings ; and with reference to the general 
question whether there isa prima faciecase at all, it 
may be examined whether the person offended 
against was in fact following a lawful procedure, 
‘The process-serving staff were not under the rules 
then in force subordinate to the individual Courts 
- issuing process for service by them, But the posi- 
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tion has since been altered by an amendment of 
r. 24, at p. 16, Vol. I of the Patna High Court's 
General Rules and Cireular Orders (Civil). 

A. prccess-server attaching property on behalf of 
decree-holder was obstiucted and the Court was 
moved by the deeree-holder to proceed under s. 183, 
Penal Code: 

Held, that the application being by decree-holder 
and not by prceess-server under s. 195 (a), Crimi- 
nal Procedure Code, was not proper and‘ the Court 


-had no jurisdiction to entertain it; 


Held, also, that the District Judge had no jurisdic- 
tion to entertain appeal unders. 476-B. Revision to 
High Court was the proper remedy. Thakur Prasad 
v. Emperor (1), relied on. 

Cr. A. from an order of the District 
Judge, Manbhum-Singhbhum, Purulia, 
dated May 15, 1936. : 

Messrs. S. N. Basu and S. Mustafi, for 
the Appellants. 

Mr. K. K. Banerji, for the Respondent. 

Judgment.—The facts out of which this 
appeal arises are that arent suit. was in- 
stituted hy Durga Prasad Seo, on Novem- 
ber 6, 1935, claiming rent of a shop from 
Nathmal, one of the petitioners, and an- 
other person and applied to the Munsif on 
November 8, 1935, for attachment before 
judgment of movables in the shop of the 
defendants. The Munsif ordered notice 
to issue tothe defendants, and it was re- 
turned by the peon as having been served 
on them. Subsequently, however, the 
“Munsif has come to a finding that this 
process was suppressed. The Munsif ac- 
cepting the return of service at its face 
value, ordered the issue of an ad interim 
attachment before judgment in pursuance 
of which on November 13, 1935, the plain- 
tiff and a Civil Court peon went to 
the shop of the defendants in Jharia 
and began removing goods of -the 
defendants. The peon wanted to take the 
goods away and bring them to the Court at 
Dhanbad. 

- The accused persons, according to the 
pecn's report, abused him and the identi- 
fier and ‘snatched -away the goods saying 
“we will not allow you totake away the 
goods.” The peon submitted his return of 
service on the following morning before 
the Nazir. The plaintiff Durga applied to 
the Munsif requesting him to order the 
prosecution of the persons named in the 
peon’s report under s. 183, Indian Penal 
Code. Meanwhile Nathmal, defendant, ap- 
peared on November 14, and showed 
acause against the order for attachment 
before judgment. On December 7, 1935, 
the Munsif discharged the interim order of 
attachment holding that the plaintiff's al- 
legation that the defendants were about to 
close their shop and abscond was utterly 
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‘unfounded and malicious. The Munsif after 
considering the cause shown by Nathmal 
and others againgt their prosecution under 
s. 183, declined to order any proceedings 
to be taken. Durga Prasad thereupon pre- 
sented to the District Judge a.petition 
described as an appeal under s. 476-B, 
Oriminal Procedure Code, and entertained 
by the District Judge as such. I have to 
point out that no such appeal lay to the 
District Judge. The section gives an ap- 
peal against the refusal of a Subordinate 
Court to make’ a complaint under s. 476. 
Section 476 isthe section giving a Court 
power to make a complaint of an offence 
referred toin.s. 195 (1), el. (b) or (e). 
These are clauses which require the com- 
plaint of a Court for the institution of 
proceedings - for offences under certain sec- 
tions of the Penal Code, when committed 
in relation to a proceeding ina Court. But 
the alleged offence which we are now con- 
sidering is an offence under s. 183, Indian 
Penal Code, which is not referred. to in 
s. 476, Criminal Procedure Cede. The 
requisite for a prosecution unders. 183 is 
laid'down in s. 195, cl. (a), Criminal Pro- 
cedure: Code, and is that there should be 
a complaint in writing of the public servant 
concerned or of some other public servant 
to wham ,he is subordinate, that isto say, 
the „peon: was-'under the Code competent to 
file a complaint, failing which, it could have 
been filed by a public servant to whom the 
peon is subordinate. 

So the first question that arises is whe- 
ther the peon was subordinate to the Munsif. 
Such a question was considered in Thakur. 
Prasad v. Kmperor (1).- Macpherson, J., 
held- that the process-serving staff were 
not under the rules thenin force subordinate 
to the individual Courts issuing process 
for service by them. I may mention that 
the pasition has since heen altered by an 
amendment of r. 24, at p. 16, Vol. Iof 
the High Court’s General Rules and Circu- 
lar Orders (Civil), but at the time of the 
proceedings that we are dealing with, this 
amendment had’ not been made and the 
state of the law was, as printed out by 
Macpherson, J. in. the decision cited. 
Therefore. in the first place, the applica- 
tion to the Munsif was one that he had no 
jurisdiction to entertain. In the second 
place, the appeal to the District Judge was 
one that he had no jurisdiction to entertain 
from there. An appeal.has been presented 

(1) 16P LT 808; AIR 1936 Pat. 74: (1936) Cr.- 
Cas. 103; 159 Ind. Oas. 503; 37 Cr. L J 104; 2 
` 95; 8RP 291, f : 
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to this Court purporting to be an ‘appeal 
under s. 476-B, and I feel doubt ‘whether 
any appeal lies to this Court under” that 
section. There is, however, sufficient, re- 
visional jurisdiction to empower this Court 
to set aside an order passed without jurise 
diction in cases in which such interference is 
called for; and J doso, It is urged for the 
Crown and as against the interference of 
this Court that the District Judge being a 
public servant io whom the peon is sub- 
ordinate had an independent power of his 
own under s. 195 (1) (a) of the Code to 
make acomplaint, and that if a District 
Judge makes a complaint under that provi- 
sion, the order is an administrative. one. 
That may be ; but the District Judge in the 
present case purports to act as a Court. 
He says: : , 
- “This Court will make a complaint under s. 476-B, 


Criminal Procedure Code, which the subordinate 
Court might have made under s. 476.” 


_ That order, as it stands, is an order which 
the District Judge as a Court had no. juris- 
diction to pass, and I am not prepared to 
say that he did in fact pass it in any other 
capacity, thatis to say, in the capacity of 
a public servant to whom the peon was 
subordinate. The merits have been placed 
before me, and I may point out, in: the 
event of the District Judge being disposed 
to take up the matter afresh in his ad- 
ministrative and non-judicial capacity, some 
points which he would do well to consider 
before taking action. ` The first is that in 
considering whether a prosecution is to be 
ordered or not, it is desirable to have re- 
gard to the interests of public justice rather 
than to the -gratification of private .spite, 
Regard may also be had to the question 
whether the prayer for prosecution is .a 
manoeivre to obtain an undue advantage 
by embarrassing the defence in a pending 
civil proceeding. Under this head. „the 
learned District Judge will no doubt remem- 
ber the Munsif’s finding that the applica- 
tion for attachment before judgment. was 
mala fide as well as -the finding that the 
plaintiff had mahaged to, get an interim 
order through the Court by fraudulent sup- 
pression of the preliminary notice so that 
on the day the petitioners who. are still only 
defendants and. not judgment-debtors were 
taken by surprise. 

Another ‘point: which’ might well - be 
considered is whether there is evidence of 
any criminal act against each individual 
person against whom it is proposed to take 
proceedings; and with reference to the 
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- general question whether there isa prima 
_ facie case at all, it may be examined whe- 
ther the peon was in fact following a law- 
_ful procedure. It seems to have been taken 
for. granted ‘in the Couris below that the 
„ordinary procedure for a Court's cfficer who 
.is deputed to make an attachment of mov- 
able property‘is to remove tke property frcm 
. the place where ke finds it and to bring 
it to the Court from which the warrant has 
issued. That is not the direction in the 
_ warrant. 
-1935, directed the peon: 

“to attach the following properties of the said de- 
fendants and keep the same under safe and secure 
custody until the further order of the Court.... 
ass „tło return the warrant on or before December 3, 


`“ There is no order in the warrant to 
‘bring the goods tothe Court. 'The proce- 
dure to be followed by a Court's officer 
executing a warrant isin rr. 43 and 43-A, 
‘O. XXI, as framed by the Patna High Court 
under its rule-making powers. (The rules 
may be found in Mulla's Code of Civil 
‘Procedure, Ed.. 10, Appx. 8, at p. 1513). 
‘Rule 43 provides that movable property 
‘other than agricultural produce is to be 
attached by actual seizure and tke attach- 
ang officer shall be responsible for the due 
custcdy thereof. The rule dces not say that 
he.isto keep it anywhere else but where 
he finds it. Rule 43-A directs the attach- 
ing officer in suitable cases to keep the 
attached property in the village or locality. 
He may keep it’ in his own custcdy in any 
suitable place provided by the judgment- 
debtor, or in his’absence by any adult mem- 
ber of his family who is present on his 
own premises or elsewhere. For instance, 
if ike judgment-debtor has an almirab, 
goods may be put in the almirah, the peon 
sealing or locking it. Failing this the at- 
tached property may be kept in the custody 
of a respectable'surety. It is only when, 
in the opinion of the attaching officer, the 
attached property could not be kept in the 
village cr locality through lack of suitable 
place or satisfactory surety, etc., ihat the 
attaching officer is to remove the property 
to the Court at the decree-holder’s expense. 
H the decree-holder fails to provide the 
necessary funds, "the attachment will be 
withdrawn. These rules are supplemented 
byr. 7, at p. “31, Vol. I, of the High 
Court’s General Rules and Circular Orders 
and the rules regarding process fees, 
etc, at p. 120 and following of the same 
volume. Jn the table annexed tor, 1, in 
Art. 3 (b)- at p. 121 provision is made in 
the case of issue of process of attachment 
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of property- by actual seizure for a daily fee 
for each man necessary to ensure the safe 


"Custody of properly attached when such a 


men is actually in possession. What this 
contemplates is that the Court's bailiff enters 
on the premises where thé attached pro- 
perty is to be found and remains there 
holding the property against any unlawful 
removal ; for each day that he is to be de- 
fained so holding the property a fee is pay- 
able. In this connection tke District Judge 
may refer to Ncte 2 at p. -122. Ordinarily 
the party taking out an attachment is 
expected to deposit not less than 15 days’ 
fee of the officer who is to be in possession 
of the property. 

Now turning back to r. 7,atp. 31 (as 
amended in 1933), itis to be noticed that 
the officer isto be furnished with a certi- 
ficate stating ihe period for which the fee 
has been paid and is to give notice, there- 
of to the judgment-debtor or other person 
at whose instance he remains in possession 
at the place of attachment. It isnot until 
that period has expired that the officer is to 
remove the property from the premises ; 
and even so the judgment-debtor has. the 
option of depositing before the expiry of 
{hat period the further fee as required by 
para. 2, Note Ltor. 1, at p. 122, in which 
case the property will continue to remain 
at the place where it is. Therefore, should 
the District Judge feel at all disposed still 
to pursue the matter, it will be for him to 
consider whether the peoa was acting with- 
in his lawful authority in seeking to remove 
the property without giving thè defendants 
any option of having it kept in the peon’s 
custody at the place where it was. T 


D. l Order accurdingly. . 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT _ 
Criminal Revision Petition No. 2&4 
of 1936 
October 28, 1938 
Mir Admap, A.J. C. 
SAID UMAR AND aNnoTaER— 
PETITIONERS 
versus 
ABDULKADIR—Opposirs PARTY 
Criminal Procedure Code (Act V of 1898), s. 522 
—Delivery of possession—Judge becomes functus 
officio, one month after conviction—Revisional Court, 
if can charge period of limitation and restore 
possession—S. 522, sub-cl. (3), when comes into play. 
Under s. 522, Criminal Procedure Code, a 
month after the date of conviction the trial 
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Judge becomes functus officio in the matter of de- 
livering possession. Itwould be illogical to hold 
that in spite of the lower Court having ċeased to 
have the power of giving possession, the revisional 
Court can, when moved to consider the order of 
that Court refusing to give possession on the ground 
of limitation, enlarge that period and grant the 
_ relief. Sub- zlause (3), s. 522 comes into play when an 
‘appeal or revision has been preferred against the 
conviction. It is then that tke appellate-or re- 
visional Court is seized of the jurisdiction to res- 
tore possession although the original Court may not 
have done so’and such higher Courts are not 
bound by the limitation of one month in doing so. 
- But'this clause does not help ifthe Court cf re- 
vision is considering the order of the trial Court 
under s. 522, Criminal Procedure Code, refusing to 
grant possession because the time for making the 
order had passed, 


Or. R, P. against the order of the Ad- 
ditional District Magistrate, Mardan, dated 
August 3, 1936. ` 

Lala Manohar Lal, 
ers. 

Pandit Raghunath, 
Party. 


Order.—Saidumar.and Hazratumar were 
convicted under s. 447, Indian Penal 
Code, for having trespassed on the land 
of Abdulkadir. “The trial J udge did not, 
at the time, order that the possession of the 
land be restored to Abdulkadir. Some 
time afterwards Abdulkadir applied to the 
trial Judge under s. 522, Criminal Pro- 
cedure Code, Tor the grant ~of possession of 
the property trespassed upon by'the ac- 
cused. Tke Judge rejected the application 
onthe ground that the period of one month 
within which he could restore possession 
had passed and he could not do itafter 
that period.: Abdulkadir moved \the Ad- 
ditional District Magistrate, Mardan, who 
on revision’ directed the trial Judge to 
hand over possession of the land to him. 
Saidumar and Hazratumar have come up 
on revision to this Court and itis urged 
for them that under e. 522, Criminal Pro- 
cedure Code, possession could not be given 
to Abdulkadir now that more than one 
month had passed since the. conviction took 
place. Learned Counsel for the respond- 
ent admits that the trial Judge could not 
restore possession after one month had 


for the Petition- 


for the Opposite 


elapsed from the date of the conviction, but. 


argues that the revisional Courts had 
jarisdiction to doso.- He conceded that 
the revisional Judge should not have 
ordered the trial Judge to give possession 
but should bave himself put Abdulkadir in 
possession. He has asked this Court to. 
correct this mistake on -revision. 
522, Criminal Procedure: ` Code, 


runs as 
under:— : 
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“(1) Whenever a person is convicted of an offenca 
attended by criminal forea or show of force or by. 
criminal intimidation, and it appears to the Court 
that by such force or show of force or criminal 
intimidation any peson has been dispossessed of 
any immovable property, the Court ‘may, if it thinks 
person or atany time 
within one month from the date of the conviction, 
order ‘the person dispossessed to be restored to the 
possession of the same. (2)No such order shall 
prejudice any right or interest toor in such immov- 
able property which any person. may be able to 
establish in acivil suit. (3) An order under thig 
section may be made by any Court of appeal, confir- 


‘mation, reference or revision." 


It is obvious that a month after the 
date of conviction the trial Judge becomes 
functus oficio inthe matter of § gdelivering 
possession. Tt would be illogical to hold 
that in spite of the lower Court | having ceas- 
ed to have the power of giving possession, 
the révisional Court can, when moved to 
consider the order of that Court refusing 
to give possession on the ground of limi- 
tation, enlarge that period and . grant the 
relief. ` The Jegislature could nevér .have 
intended this.result. The learned Counsel 
for the respondent has based his argument 
on the interpretation of sub-cl. 3,5. 522, 
Criminal Procedure Ccde. To my mind 
sub-cl. (3) comes into play when an ap- 
peal or revision -has been preferred 
against the conviction. It is then that the 
appellate or revisional Court is seized of 
the jurisdiction to restore possession al- 
though the original Court may not have 
done so and it appears that such higher 
Courts are not bound by the limitation of 
one month in doing so. But this clause 
does not help. if the Court of revision: is 
considering the order of the trial Court 
under s. 522, Criminal Procedure Code, 
refusing to. grant possession because the 
time for making the order had passed. 

For the reasons given above, the.order 
of the Additional District Magistrate is 
wrong and that ofthe trial Court correct. 
I accept the petition, set aside the order cf 
the Additional District Magistrate, Mardan, 
and restore that of tke- trial Judge. : 

D. Fia Petition c allowed. 





“PATNA HIGH COURT  : 
Civil Miscellaneous Appeal No. 299 of 1935 
October 8, 1936 `, 
Varma AND ROWLAND, JJ. 
DURGA PRASAD SHRAFEF—-APPELLANT 
‘ versus 
MAHADEB LAL SINGHANIA AND OTHERS 
-- —RESPONDENTS. 
r Civil -Procedure Code {4čt V of ` 1908), - 0. XXI; 
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pr. 66, 72, 84—Material irregularity in conducting 
sale—Non-mention of attachment in proclamation, 
whether material irregularity—Court allowing sub- 
sequent decree-holder to set off whole purchase money 
against his debt knowing that there was another 
decree-holder entitled to rateable distribution—Sale 


should be set aside on ground of material irregular- . 


ity. 

An attachment cannot be said to be an incumbrance 
or acharge upon the property within O. XXI,r. 68 
(2) (c), Civil Procedure Code. An attachment means 
only that the party whos3 property is attached 
is not allowsd to sell the property. It does not 
create any title, Consequently, itis not necessary 
to mention this attachment in the sale proclamation. 
Motilal v. Karrabuldin (1), relied on. 

It isa material irregularity inthe couduct of the 
sale where the Court has not followed some of the 
mandatory provisions of O. XXI, rr. 72 (2) and 84 of 
the Oode of Oivil Procedure in conducting the sale 
inasmuch as it has allowed the subsequent decree- 
holders to set off the purchase-money against 
their debt when the Gourt knew that there was an- 
other decree-holder who was entitled to a rateable 
distribution. i " 


C. Misc. A. from an order of the Sub- 
Judge, Bhagalpur, dated July 22, 1935. 

Mr. K. N. Moitra, for the Appellant.. 

Messrs. Sultan Ahmed and K. Dayal, for 
the Respondents. 
. Varma, J.—This is an appeal on behalf 
of one Durga Prasad Shraff who was a 
decree-holder and whose application under 
O. KAT, r. 90, for setling aside a sale held at 
the instance of respondents first party who 
were subsequent decree-holders was dis- 
missed. It appearsthaton April 18,1933, the 
appellant instituted a money suit against 
his judgment-debtors who arerespondents 
second party in this case and that suit was 
. numbered 65 of 1933. A number of pro- 
perties were attached before judgment and 
these attachments took place on September 
3, September 6 and September 7, 1933. 
He succeeded in obtaining a decree on 
March 22, 1934, for a sum of Rs. 7,327-13-6 
with costs. Then he started execution 
proceedings by an application dated April 
6, 1934, which was numbered as Execution 
Case No. 65 of 1934. He again got the 
properties attached on April 13, 15 and 18, 
1934. Then on March 21, 1934, it appears 
that the respondents first par!y sued the 
respondents second party in the same Court 
for a sum of Rs. 10,508 based on a handnote 
and that suit was numbered as Money Suit 
No. 93 of 1934. This suit was, however, 
very quickly decided inasmuch as a com- 
promise was arrived at and a decree passed 
on the compromise on June 30, 1934, for 
- Rs. 11,801. Execution was started in this 
ease also on July 23, 1934, and it was 
numbered as Execution Case No. 166 of 
1934. Three properties belonging to the 
judgment-debtors were sold on December 3, 
£ 
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1934, for Rs. 3,700. The appellant in this 
case having heard of this sale on December 
16, 1934, filed ihe application under O. XXI, 
r. 90, on December 21, 1934. This appli- 
cation was dismissed on July 22, 1935, and 
the presentappeal is directed against that 
order. 

. The grounds taken before the Court te- 
low were that the properties were sold ata 
grossly inadequate price causing substan- 
tial injury to the applicant; that the pro- 
cesses were not properly served, and that 
the decree-holder and the judgment-deb- 
tors colluded with one another ana” the 
decree-holder purchased the properzy for 
the benefit of the judgment-debtors them- 
selves. Now the execution Court went into 
these matters and came to the conclusion 
that the processes were not suppressed; that 
it was too late to go behind the decree in 
the execution proceedings; that no fraud 
had been made out, and he further held that 
there was nothing to indicate that the pro- 
perties were sold for an inadequate price. 
On these grounds he rejected the application 
under O. XXI, r. 90. 

Mr. K. N. Moitra appearing on behalf of 
the appellant has raised several pointe. First 
of all he says that as he was a person who 
had got the properties that were sold at- 
tached after his decree, he was a person 
interested in the properties and he could 
file an application under O. XXI, r. 90. 


“This point has been conceded by Sir Sultan 


Ahmed appearing on behalf of the respon- 
dents. . ; 

There were several other points urged, 
for example, that the appellanthad a prior 
right to putthe properties to sale ‘in his 
execution, especially when he had got the 
properties attached before there was any suit 
or decree obtained by the respondents first 
party. There does not seem to be any autho- 
rity for that proposition; but the next point 
urged deserves some consideration and 
that was whether there was any material 
irregularity inasmuch as the Court did not 
notify inthe sale proclamation that there 
was an attachment subsisting in the execu- 
tion of the decree obtained by the present 
applicant. So far as this point is concerned, 
asa proposition of law, I doubt very much 
if an attachment can be said to be an in- 
cumbrance or a charge upon the property. 
As was pointed out in Motilal v. Karrabul- 
din (1), an attachment means only this: 
that the party whose property is attached is 
not allowed tosell the property. It does not 


(a) 250 179; 21 A170; 10 WN 689; 7 Sar. 222- 
(PO. i A 
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create any title. I am of opinion that it 
was not necessary to mention this attach- 
ment in the sale proclamation. There was 
another point with which I am afraid I 
cannot agree. Mr. Moitra referred tos, 64, 
Civil Procedure Code, which prohibits any 
private transfer during the period of attach- 
-ment. Thesection runs as follows : 

“Where an attachmonthas been made, any private 
transfer or delivery of the proparty attached or of any 
interest therein and any payment to the judgment- 
debtor of any debt, dividend or other moneys con- 
trary tosuch attachment, shall be void as against 
all claims enforceable under the attachment.” 

Then there isan explanation which runs 
as follows: 

“For the gurpos:s of this section, claims enforceable 
under an attachment include claims for the reteable 
distribution of assets.” 

Now this refers to private transfer or 
“private delivery of property attached. Al- 
though Mr. Moitra tried his very best to 
argue before us with his usual ability that 
this rule can be extended to transfers or 
sales that took place under orders of the 
Court, I am of opinion that there is noth- 
ing to justify reading into this section any- 
thing which extends its meaning to this ex- 
tent that even sales under orders of the 
Court are not allowed if a property is once 
attached. 

These are the chief points that were 
urged by Mr. Moitra, but the matter does not 
end here. There is one thing more ' that has 
to be taken into consideration and_ that 
is that the Court that sold these proper- 
‘ties in execution of the decree obtained by 
the respondents first party knew that there 
was this attachment. This is apparent 
from the order sheet in Order No. 11 of 
the present execution case, dated October 
1, 1934. Now when the property was sold 
for Rs. 3,700, it appears that the poundage 
fee was paid on December 3, 1934, and then 
the Court allowed a set-off as prayed for by 
the decree-holders. All this happened on 
December 3, 1934, and January 4 was the 
date fixed for the confirmation of sale; that 
is to say it is clear from the order sheet that 
the decree-holders who purchased the pro- 
perty did not bring any money into Court. 
Now let us see how far this proceeding 
affects the present sale. Rule 84 of O. XXI, 
runs as follows: 

“On every sale of immovable property the person 
declared to be the purchaser shall pay immediately 
after euch declaration a deposit of twenty-five per 
cent. on the amount of his purchase money to the 
officer or other person conductingthe sale, andin de- 
fault of such deposit, the property shall forthwith be 
re-sold. (2) Where the decres-holder is the purchaser 
and is entitled to set-off the purchase-money unierr. 72 
on oe may dispense with the fequirements of thig 

Tule, i 
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No doubt the Court can dispense with tha 
deposit of the purchase money but it can do 
so subject to the provisions of r. 72. Now 


-r. 72 says: 


“No holder of a decree in execution of which pro- 
pertyis sold shall be precluded from bidding for or 
purchasing the property unless an express order to 
that effect is made by the Court. (2) Where a decree- 
holder purchases the property, the purchase money and 
the amount due on the decree may, subject to the 
provisions ofs 73, be set-off against one another, and 
the Courtexecuting the decree shall enter up satis- 
faction of the decree in whole or in part accordingly.” 

Now we have to see what s. 73 says. 
Section 73 which is a section dealing with 
the question of rateable distribution of pro- 
ceeds of an execution sale among decree- 
holders runs as follows: 

“(1) Where assets are held bya Court and more 
persons than one have, before the receipt of such assets, 
made application to the Court for the execution of 

ecrees for the payment of money passed against the 
same judgment-debtor and have not obtained satis- 
faction thereof, the assets, after deducting the costs 
of realization, shall be reteably distributed among all 
such persons,” 


Then there are the provisos. Now here 
in ihis case there wasa deeree in favour 
of the present appellant. He had initiated 
exézution proceedings on account cf which 
the properties were attached and amongst 
the attached properties were the properties 


that were ultimately sold to the 
respondents first party and till then 
the present appellant's decree was not 


satisfied. On these facts s. 73 comes into 
play at once andthe next thing to be done 
by the Court was that it should have reteably 
distributed the proceeds of the execution 
sale among the creditors. The decree-holders- 
purchasers could not be allowed to set-off 
the whole purchase money against their 
own debtas was done in this case. In this 
connection I would like to refer to O. XXI, 


r. 85, as well. Rule 85 deals with 
the purchase money which must be 
deposited before the close of the 


15th day from the sale of the property; and 
if this is not done, then r. 86 comes into 
play, which is imperative and says that the 
property shall be re-sold if the conditions 
contemplated by r. 85 are not satisfied. In 
this particular case although there was a 
creditor whose debt was not satisied and 
who had obtained a decree, the Court allow- 
ing a set-off to the subsequent decree-holders 
has acted against the mandatory provisions 
of law. Sir Sultan Ahmed on behalf of the 
respondents first party has urged that 
setting offthe purchase money cannot be a 
ground for setting aside the sale inasmuch 
as r. 90 contemplates “material irregularity 
or frand in publishing or conducting it.” So 
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‘far as I understood his argument it was 
this: that a sale cannot be set aside for 
material irregularity or fraud which takes 
place after the sale; but as I have men- 
‘tioned above, itis clear from the facis 
“narrated that material irregularily in con- 
ducting the sale also is a matter to be taken 
into consideration and here, as I have already 
pointed out, the Court has _ not followed 
some of the mandatory provisions of the 
' Code of Civil Procedure in conducting the 
_gale inasmuch asit has allowed the sub- 
sequent decreesholders to set-off the pur- 
chase money against their debt when the 
. Court knew that there was another decree- 
holder who was entitled to a rateable distri- 
‘bution. In these circumstances I think that 
the proper order to pass is that the present 
sale should be set aside.” The appeal will 
be allowed with costs and the property will 
be re-sold in pursuance of r. 86. 
Rowland, J.—I agree. 
D. Appeal allowed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Appeal No. 373 of 1936 
October 29, 1936 
MIDDLETON, J. O. AND Mir Auman, A.J. C. 
SULTAN MIR—Convict—ApreLLant 


versus 
EMPEROR—Oppostrs Party 

Criminal Procedure Code (Act V of 1898), s. 162— 
Statements by witnesses to Police during investigation 
~—Court's duty to give copies—W ho should move Court 
—Trial Court, whether should refer to previous 
statements guo motu—Court, when should voluntari- 
ly give copy to accused. 

Section 162, Criminal Procedure Code, entitles an 
accused person to request a trial Court to refer to 
a statement previously made by a prosecution wit- 
ness to a Police Officer during investigation. The 
Qourt when so requested is bound to refer to such 
statement and is bound to provide a copy of it 
unless of opinion that it is irrelevant. The onus of 
moving the Oourt rests upon the accused, but the 
accused may not know what a witness has stated 
to the Police and, therefore, may not use his privi- 
lege when it might assist him. A Judge is clearly 
at liberty to adopt a course at his own instance, 
which he is bound to do if requested by the accus- 
ed, and a trial Oourt should refer to previous state- 
ments of witnesses, even if not requested by the 
accused, and if such referencas reveals any point 
materially in favour of the accused, it should not 
be disregarded but the Court should give a copy 
to the accused of its own motion in order to prevent 
a fajlure of justice. 

Or. Ac. from an order of the Sessions 
Judge, Peshawar, dated October 14, 1936. 

Mr. Abdul Qayum, for the Appellant. 

Sardar Raja Singh, for the Crown. 
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against his conviction for murder and 
sentence of death and the latter is before 
us for confirmation. . 

At the trial Walladin alleged that some 
years ago he and his son Nurshah Din had 
taken land on mortgage from one Resham. 
After Resham's death his son sold this 
land tothe accused (in which term he in- 
cluded both Lalmir and Sultan Mir who 
had been jointly committed tothe Sessions 
Court). The accused entered into nego- 
tiations to redeem ihe land and Walladin 
had agreed not to cultivate it, provided 
they redeemed it within two months. As 
they had failed to redeem it he and his 
son NurshahDin commenced ploughing it 
on June 21, 1936. The two accused stopped 
them doing so and whilst he started to 
return to his own house, hisson Nurshah- 
Din determined to report the matter at the 
Police Station, and immediately started on 
his way todoso. The two accused then 
chased Nurshah Din and overtaking him 
near the house of one Hazratnur, they 
both struck him with axes which they 
were carrying, each delivering several 
blows. 

Several other witnesses, related to Walla- 

din, also alleged being eye-witnesses and 
gave the samestory. All stated that both 
the accused had hit Nurshah Din with 
axes. The assault is said to have occurred 
close to the house of Hazratnur who does 
not appear to he related to the preced- 
ing witnesses. This man stated at the trial- 
ihat he came out of his house on hearing 
an uproar, saw the two accused chasing 
Nurshah Din and noticed that Sultan Mir 
had an axe whilst Lalmir hada lathi. He 
saw Sultan Mir strike Nurshah Din with his 
axe. He implied that Lalmir, had used 
his lathi but that he had not himself seen 
where the blow fell. He was confronted 
with his statement which he had made dur- 
ing theinvestigation before a Magistrate 
in which he had said that Lalmir delivered 
the first blow and used aclub after which 
Sultan Mir gave a blow with an axe. 
. Evidence shows that Nurshah Din remain- 
ed alive fora considerable time after he 
had been injured and that he died when 
being carried to the hospital after the Police 
had reached the village asa result of the 
oceurrence being reported. 

Medical evidence shows that Nurshah Din 
had only one injury upon his person, name- 
ly, an incised wound 2” long and bone deep 
on the back of the head. This had caused 
bleeding beneath the skull which had regs- 
ulted in death, rah 
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At the trial the leavned Sessions Judge 

admitted in evidence a report made by 
Lalmir at the Police Station shortly after 
the occurrence in which he alleged > that 
he had been attacked by Nurshah Din and 
others in consequence of the dispute about 
the redemption of the land, and that one 
of Nurshah Din’s companions in endeavour- 
ing tostrike Lalmir with an axe, had acci- 
dentally hit Nurshah Din. 
; Atthe trial both the accused pleaded 
not guilty but did not attempt to explain 
any of the evidence given against them. 
Lalmir was not questioned as to his own 
report: whichhad been admitted in evidence. 
Neither of the accused produced defence 
evidence. 4 

All assessors were of opinion that Sul- 

tan Mir caused the death of Nurshah Din in 
a sudden fight and that Lalmir. was not 
guilty. 
- The learned Sessions Judge relying upon 
the evidence of Hazratnur came to the 
conclusion that the single fatal blow had 
been inflicted by Sultan Mir. He also 
came tothe conclusion that although Lal- 
mir had joined in the. pursuit of Nurshah 
Din, there was no proof that he had a 
common intention with Sultan Mir. Ac- 
cordingly he acquitted Lalmir and con- 
victed. Sultan Mir, sentencing him to 
death. oe! 

It is obvious that Nurshah Din’s death 
resulted from injuries inflicted by asingle 
blow with an.axe and hence obvious that 
all the alleged eye-witnesses, except Hazrat- 
nur gave false evidence in alleging that 
both accused struck Nurshah Din with axes. 
The first question for decision is whether 
implicit reliance can be placed upon 
Hazratnur's evidence as proof. that it 
was Sultan, Mir who inflicted the fatal 
blow. 
’ Hazratnur's evidence is shaken by his 
previous statement with which he was con- 
‘fronted at the trial, parts of which he deni- 
ed making. Itis also shaken by the fact 
that there was no injury onthe person of 
the deceased: that could have been made 
with either a lathi or a club. i 

Section 162, Criminal Procedure Code, 
entitles an accused person to request a 
trial Courtto refer to a statement pre- 
viously made by a prosecution witness 
to a Police Officer during investigation. 
The Court when so requested is bound to 
refer tosuch statement and is bound to 
provide a copy-of it unless of opinion-hat 
it is irrelevant. The onus of moving: the 
Courts rests upon the. accused, but it: is. 
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obvious that the accused may not know 
what a witness has stated tothe Police and 
therefore, may not use his privilege when 
it might assist. him. A Judge is clearly 
at liberty to adopt a course at his own 
instance, which he is bound to do ifre- 
quested by the accused, and we consider 
that atrial Court should refer to previous 
statements of witnesses, even if not re- 
quested bythe accused and we consider 
further, that if such reference reveals any 
point materially in favour of the accused, 
it should not be disregarded but that the 
Court should give a copy to the accused 
ofits own motion in order to prevent a 
failure of justice. Had such acourse been 
adopted in this trial we cannot think that 
the Judge and the assessors would have 
placed implicit reliance on Hazratnur's 
statement asa witness. 

Apart from Hazratour’s evidence, we 
are left with evidence that both the accused 
struck the deceased with axes, which evi- 
dence is contradicted by the medical evi» 
dence which indicates that onlyone axe 
blow was delivered. The direct evidence 
is further to the effect that both the accus- 
chased the deceased armed with axes, 
whilst itis definitely proved that he was 
left on the spotalive after only one blow 
had been_inflicted. We doubt very mach 
that if two brothers armed with axes ware 
chasing a man with a common intention 
to murder him, one of them would refrain 
from giving a blow after the other [had 
given one which was not immediately 
fatal. Accordingly we feel we cannot agree 
in the finding of the learned trial 
Judge that both brothers did chase the de- 
ceased. i 

The statement made by Lalmir at a 
Police Station shortly after the occurrence 
has been admitted. in evidence by the 
tiial Judge. It contains Lalmir’s admission 
that he was involved in a fight with Nur- 
shah Din deceased, but it does not mention 
the presence of the appellant Sultan Mir. 
In the circumstances we are unable to 
find it proved beyond reasonable doubt 
that it was Sultan Mir appellant who struck 
the fatal blow, and we are further unable 
to find it ‘proved without reasonable doubt 
thet Sultan Mir was present and was 
actuated by a common intention with a 
Person who did inflict that blow. We 
must, therefore, accept Sultan Mir’s appeal 
and acquit him. 

De : Conviction set aside, 


818: 
CALCUTTA HIGH COURT: 
Appeal from vases Decree No. 252 of 

1931 f 


May 3, 1935 
M. N. MuKERJIL anp S. K. Gaosg, JJ. 
Raja JAGADISH CHANDRA DEO 
DHABAL DEB— PLAINTIFF —APPELLANT 
VATSUS 
SRINATH CHANDRA PANI AND OTAERS 
—DEFENDANTS— RESPONDENTI 

Land tenures—Prodhani tenure, whether statutory 
tenure—Incidents of—Hat—Persons holding such 
tenures, having hat on few plots in respect of whole 
village—Injunction if canbe granted to proprietor, 
restraining the holding of such hat. 

Prodhani tenures are not statutory tenures, and 
the incidents of any particular tenure must largely 
be the creatura of custom or of contract. (p. 880, 
col, 1.] 

Where certain persons holding a prodhani tenure 
in respect of the entire village, hold a hat in a 
few plots belonging to them, it does not amount to 
such use of landascan be held to withdraw an 
unreasonably large area from cultivation, as would 
justify the granting of an injunction, at the instance 
of the proprietor of the village, restraining these 
persons from holding the hat on thess plots. A hat 
is a useful institution which is run for the benefit 
of all the villagers, and unless a proper cas 
favouring an injunction is satisfactorily made out, 
no injunction ought to issue. 


A. against the decree of the Subordinate 
Judge, 3rd Court of Zillah Midnapore, 
dated July 13, 1931. 

Dr. S. C. Basak, Messrs. Narendra 
Krishna Basu, and Ambica Prasanna Sen 
Gupta, for the Appellants. _ 

Messrs. Gunada Ch. Sen, Pyari Mohan 
Chatterji and Bankim Ch. Roy, for the 
Respondents. 

Mr. A. Quasim, for the Deputy Registrar. 


Judgment.—The suit which has given 
rise to this appeal relates to a hat in Mouzah 
Parihati, which is one of the mouzahas 
of Pargana Dhalbhum of which the plaintiff 
is the proprietor. Raja Satrughan Deo 
Dhabal Deb, a former proprietor of the 
Pargane had Jet it out in ijara right for a 
period of 25 years to one Mr. Mathewson on 
March 8, 1905. Mr. Mathewson transferred 
his said rights to the Dhalbhum Syndicate 
on June 8, 1905, who in their turn sold their 
rights to the Midnapore Zemindari Company 
ou March 12, 1809. On the expiry of the ijara 
on September 14, 1929, the Company re- 
linquished possessicn of the estate in favour 
of the plaintiffs, the present proprietor. 

The plaintiff's case as laid in the plaint, 
put quite shortly, is the following: In 1877 
a part of Mouzah Parihati which was their 
hasil was, let out in Prodhani right to one 
Raghu Nath Pani, father of the defendants 
Kos. 1 and 2 by the Managar of the Court 
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_of Wards who was in management of the 


estate on behalf of the then proprietor Raja 
Ram Chandra Deo Dhabal Deb, a minor.. 
Raghu Nath Pani executed a kabuliyat 
on September 1, 1877, in favour of the 
Deputy Commissioner of Singhbhum for a 
period of 7 years, and entered upon his 
duties as Prodhan, and after acting as such 
for a year,—that is to say, realising the in- 
come, paying the landlord’s share and ap- 
propriating his Prodhani remuneration—died. 
On September 13, 1878, his son, the defend- 
ant No. 1, Srinath Pani executed a fresh 
kabuliyat for a period of 7 years on similar 
terms as were contained in his father's 
kabuliyat and took up his office as Prodhan, 
Soon after Raja Ram Chandra Deo Dhabal 
Deb attained majority, and got his estate 
released from the Court of Wards; but the 
estate was again taken over by the Govern- 
ment under the provisions of the Chota 
Nagpur Encumbered Estates Act. Tre 
period of his kabuliyat having expired with 
the end of the Fasli year 1291 the defend- 
ani No.1 on 4th Falgoon 12941 B.S. (Feb-- 
ruary 15, 1886) executed aDowl. In the 
kabuliyat the quantity of hasil land for which 
the Prodhani settlement was made was put 
down as 468 bigahas 10 cottahs and the in- 
come thereof being taken as Rs. 230-4 annas, 
3 pies, 20 per cent. thereof was set down as 
Prodhani remuneration, and the balance 
Rs. 184-4 annas together with some other 
small charges was made payable to the 
proprietor. In the Dowl the total quantity 
of cultivated land was stated to be 529 
bighas, 19 cottas 12 chittaks, the income as 
Rs. 286-12 annas the remuneration at 20 per 
cent. and the balance with other small charges 
payable to the proprietor was Rs. 216 12 
annas 5 g. This Prodhani settlement 
was renewed from time to time. - The plaint 
then stated the following:— : 
“It was definitely understood that the Prodhar 
would realise the income of ths estate from the 
hasil lands only and would retain the percentage 
of Prodhani remuneration and deliver to the estate 
the balance according to the instalments agreed upon. 
That it was agreed upon that the Garabandi Patit 
Jungle lands, Bunds and banks in the mouzah shsuld 
remain in the khas possession of the proprietor. The 
Prodhan would have nothing to do with the same 
except keeping guard to protect the interest of the 
proprietor.” . 
The engagements just described continu- 
ed during the term of the ijara for 25 years 
spoken of above. During the cadastral 
survey operations the records of which were 
finally published in 1908, a hat was found 
io exist on O. S. plot No. 572 of the mouzah 
and it was recorded as in the khas posses» 
sion of the Dhalbhum Syndicate, the theg 
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ijaradars. -In 1906 the Syndicate through , e mo 
| waa originally acquired by one Bihari Lal 


their Tehsildar realised the income of the 
hat. In 1313 (=1907) the Syndicate gave a 
settlement of the hat to the defendant No.1 
for 5 years authorising him to take the in- 
come subject to a payment of Rs. 300 a 
year. The defendant No. 1 paid Rs. 25 a 
month to the Syndicate for the months of 
Jaith to Magh of that year and also some 
further sums, but sutsequently refused to 
execute a proper kabuliyat. The rights of 
the Syndicate having been transferred to 
the Midnapore ZGemindari Company, the 
latter in the year 1915 instituted a suit against 
the two defendants for ejecting them as 
trespassers. The suit ended in a compro- 
mise by which they agreed to pay annually 
Rs. 1,300 asincome of the hat and also 
agreed to certain other conditions. The de- 
fendants, however, in excess of their rights 
and in breach of the terms of the said com- 
promise had been gradually removing the 
hat from C. S. plot No. 572 and had 
been extending the hat to some cult- 


turable and other lands of the mouzah, viz., 


C. 8. plots Nos. 106, 107, 108, 109, 95,110 
and 113. Consequently, on the expiry of 
the 25 years’ ijara, the plaintiff having got 
his estate freed from it, caused notices to 
be served on the defendants once.in Octo- 
ber 1929 and again on February 11, 1930, 
and instituted the present.suit. The prayers 
in their substance were the following :— 


‘a) That the plaintiff's title as proprietor 


be declared in respect of O. S. plots Nos. 572, 
106, 107, 108, 109, 95, 110 and 113 of the 
mouzah. < 

(b) That the defendants be evicted from 
C. S. plot No. 572 and awarded mesne pro- 
fits, and i 

(e) That a permanent injunction be 
granted Yestraining the defendants from 
holding the hat in any land including C. 5, 
plots Nos. 106, 107, 108, 109, 95, 110 and 113. 

The other two defendants namely Nos. 3 

wand 4 were two shop-keepers, the former 
having a grog shop and the latter a tailor's 
shop ‘in the hat. 

The plaint, whatever the merits of the 
allegations made in it maybe, -is not diffi- 
cult to comprehend. That cannot, however, 
be said of the written statements of the 
first two defendants, which are principally 
concerned with denying every single state- 
ment made in’ the plaint and are full of 
inconsistent statements, prolix and verbose. 
The principal points that may be gleaned: 
from these two written statements, that .of 
the defendant No. 2 being somewhat fuller 
then tha of:the defendant No.1, are the 
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following—The Prodhani right to the mouzah 


Panda under a grant from the then pro- 
prietor, Raja of Dhalbhum dated the month 
of Mesh (Baisakh) 1195 B.S. the right be- 
inga permanent, heritable and transfer- 
able tenure right to the entire mouzah, in- 
eluding all cultivated and non-sullivated 
lands. Bihari was succeeded by his widow 
Parbati, and ‘Parbati was succeeded by 
her daughter Gangamoni; Gangamoni made 
a gift of the tenure to Raghu Nath, from 
whom the two defendants inherited it. The 
kabuliat of Raghu Nath was denied but it 
wis alleged that the Court of Wards had at 
that time revised all Prodhani settlements 
in the Pargana without regarding the exist- 
ing rights of the Prodhan. Defendant No. 1's 
own kabuliat was impugned as having 
been executed withcut knowledge of its 
contents. The Dowl was repudiated as a 
forged document. As regards the hat, it 
was asserted that it was established in 1260 
B.S. by Kartic Chandra Pani grandfather _ 
of the defendants Nos. 1 and 2 cn the land 
ef C. S. plot No. 572 under a sanad granted 
by the then proprietor of the estate. It was 
also alleged’ that as the hat increased in 
importance other markets began to be esta- 
blished since 1906, and that there are such 
markets in C. S. plots Nos. 107, 108, 109 and. 
110, but not in -any of the other four plots 


‘also mentioned in the plaint, and further 


that these markets had nothing to do with 
the hat but were different therefrom. It 
was pleaded that it was within the authority 
ofthe Prodhan to establish such hats on 
Prodhani lands. It was denied that there 
was any extension of the haton any cultur- 
able or bastu lands of the mauzah. The 
settlement of the hat with the defendant 
No. 1 in 1313 and payment of money to the 
ijaradars or their officer was denied. The 
compromise in'the suit of 1915 was assailed 
as having brought about by coercion and 
undue influence. _ 

In the written statements of the defends 
ant No. 3 it was pleaded that he had a 
liquor shop in the hat in C. S. plot No. 572 
which he holds'on hire from the defendant 
No. 2, and want of notice and of a cause of 
action was also pleaded. The defendant 
No. 4 did not appear. ; 

The Subordihate Judge having dismissed 
the suit, except as regards the prayer for a 
declaration..of the plaintiff's proprietory 
tight, the plaintiff has preferred this appeal. 

[The judgment then discussed the evi- 
dence ahd proceeded. z 

The Prodhani tenure in the- present. casd. 
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had been in existence from long long before 
1877; and Raghu Nath's kabuliyat of 1877, 
the defendants’ kabuliyat cf 1878 and the 
defendant No. l’s Dowl of 1888 cannot be 
treated as independent engagements over- 
riding the previous relations between the 
proprietor and the Prcdhan. 

The next question is, what are the in- 
cidents of Prodhani right? The general 
features of a Prodhani tenure are described 
in the District Gazetteer of Singhbhum and 
the Final Report of the Survey and Settle- 
ment. Operations of Pargana Dhalbhum, 
extracts from which have been reproduced 
in the judgment of the Subordinate Judge. 
But Prodhani tenures not being statutory 
tenures, the incidents of any. particular 
tenure must largely be the creature of custom 
or of contract. No custom: has either been 
pleaded or attempted to be proved. And 
as regards’ contract there is no evidence 
of the contract under which this tenure was 
originally created. [Their Lordships here 
i discussed the evidence and proceed- 
ed. 


The question in the present case is not 
what the rights and liabilities of the 
plaintiff and of the defendants are with 
regard tothe hatas it now stands but 
whether the prayers or any of them which 
the plaintiffs have made in their plaint 
should be granted. The plaintiff resumed pose 
session of the estate on the expiry of the 
ijara for 25 years. He alleges that he 
Berved a notice on the defendants Nos. 1 
and 2 in October 1929, but it is ona late 
notice served on February 11, 1930, deli- 
very whereof was refused by the two 
defendants that the suit is founded. That 
notice is important. After reciting the 
plaintiff's own title and the solenama of 1915, 
it ran thus : 


“At that time the said hat stcod on the land 
of Settlement Survey dag No. 572 and it still 
stands on the said Dag. You have wickedly ex- 
tended the area of the fat over lands which are 
close to and adjacant to the said deg and have been 
in possession thereof, the said act of years is 
illegal under the terms of the solename and in law. 
It is apprehended that if you remain in possession 
ofthe said hat for a long time, you will commit 
further acts of injury tothe hat. On the expiry of 
the term of the tjera I have become entitled to 
get khas possession of the said hat. So you are 
given notice that my officers will enter into posses- 
sion on my behalf ofthe said hat on the said Dag 
No. 572 on the lst Chaitra next. I have right to 
stop the work of the hat,if any portion of the hut 
exists over the adjoining lands. Yoñŭ shall not be 
competent to establish or run any hat over any 
land within the mouza ; if you run any, you shall 
ve one for damages and bo punishable according 

o law," . É 


JAGADISH OHANDRA DEO v. SEINATA OHÅNDRA PANTI (CAL.) 


16616 


The following points arise upon the termis 


-of the notice : ; 


(a) The plaintiff takes his stand upon” 
the solenama and states thut at the date 
of the solenama the hat stood on C. S. 
Plot No. 572’ only and that the act cf 
the defendant in extending the hat over 
lands which are close to and’ -.adjacent to 
the said plot is in breazh of the terms of. 
the solenama. 

(b) It is stated that extension of the. 
hat to plots other than C. 5. plot No. 572 
is an act of injury. : 

(c) It is also said that as the Ijara 
has expired, the plaintiff has the right to 
take khas possessicn, and A 

(d) Itis said further that the plaintiff 
has the right to stop the hat if any. 
portion of it exists over adj ining lands. 

The attitude taken in the plaint is 
different. In the plaint it is stated in 
para. 13 that : : | 

“The plaintiff is not bound by all the acts of the 
ajaradar Company, and any thing done between the 


said Company and the defendants Nos. land 2 can- 
not operate as a bar to the plaintiff's action.” 


This averment has been made obviously 
with the cbject of attracting all exten- 
sions of the hat over any plot over the 
C. S. plot No. 572, no matter what be the 
nature of ihe plot extended upon, i. es 
cultivated of khas patit or anything else 
and no matter whether the extension was 
made before the. solenama or‘after it. 
It has been made also. with the evident 
object of getting rid of the solenama asa 
whole, and of avoiding the statement in 
ths notice that atthe date of the solenama. 
the hat stood on ©. 8. plot No. 572 only. . 


The substance of the prayers in the. 
plaint has been already stated. ‘These’ 
which require consideration now are: 
Ist. Eviction of the defendarits from O. 8. 
plot No. 572; and 2nd. injunction against 
holding or continuing the hat upon any 
land including C. S. plots Nos. 106, 107, 103, Ki 
109, 110, 113 and 95. 


So far asthe first of these two prayers. 
is concerned, it is not possible to grant 
it so long as it is held,. a8 we have 
already held, contrary to the plaintiff's case: 
on the point, that the Prodhani tenure 
extends to the whole of the mouza. This 
plot is a part of the khas patit lands 
of the mouza, and the defendants’ 
eviction from this plot only leaving the 
rest of the tenure intact is obviously out 
of the question. In para. 12 of the 
plaint it was alleged that the defen- 
dants Nog, 1 and 2 were inducing vendors, 
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“to sell their-commodities on the other plots Suse of the-lands as may be held to amount 


“so as to gradually and imperceptibly change 
the site of the hatand to leave C. S. plot 
No. 572 vacant.” This apparently is the 
injury of which the plaintiff complained 
in the noticé, when he stated therein that 
the extensidn of the hat over the .other 
lands was an injury to the hat as it was 
on the said plot. The plaintiff, therefore; 
seems to be desirous of continuing the 
hat on U.S. plot No. 572 and not of stop- 
Ping it so far asit is held there. For 
that, the eviction of the defendants from 
that plot is not the appropriate remedy. 
It should be noted that this suit was not 
meant for enforcing the plaintiffs right 
to the hat or its income, or the cancella- 
tion of the Prodhani tenure itself on 
adopting the methods which the law will 
permit. sae 

As regards the second prayer, it should 
be stated at the outset that the defendants 
do not claim C. 8. plots Nos. 106, 95 and 
113 as appertaining to the hat,” nor is 
there any ‘evidence that any hat is held 
on any.of these plots or any other lands 
of the mouza except C. S. plot No. 572 
and the other four plots. namely C. S: 
plots Nos. 107, 103, 109 and 110. The 
question of injunction therefore has to be 
considered only with reference’ to the 
four plots last mentioned. These plots 
though at some time or other they were 
cultivated lands and jotes of other per- 
sons have since been acquired by the 
defendants Nos. 1 and 2 and are now 
held by them either in khas or as jotes: 
Taking together all the grounds which 
are set out in paras. 11 and 12 of the 
plaint as grounds for the injunction, 
they amount to these: (1) Prodhani 
lands are to-be used by the Prodhan only 
for the purpose of cultivation and the 
Prodhan has no right to establish a 
eat on ‘Prodhani land without the pro- 
prietors permission; (2) the extension of 
the hrat to these plots was in contraven- 
tion -of the terms: of the solenama of 1915; 
and (3) ‘the said extension will be pro- 
ductive of injury to the hat on OC. S. 
Dag No. 572. As regards the first of 
these grounds its strength’ has been con- 
siderably taken away bythe statements 
contained in para. 8 of the plaint- as has 
been already pointed oub. Again taking 
the Prodhan as a tenure-holder in respect 
of the entire village it is far from clear 
that the holding of a-hat in these few 
plots, all of which - now belong -to the 
defendants Nos. 1 and 2, is any such 
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to withdrawing of an unreasonably large 
area from cultivation which would justify 
the granting of -an injunction. A hat, 
after all, is a useful institution which is 
tun for the benefit of all the villagers, 
and unless a proper case favouring an 
injunction is satisfactorily made out, no 
injunction ought to issue. So far as the 
second ground is concerned, it is enough 
to state that the learned Subordinate 
Judge has found on the evidence in the 
case, and that finding has not beén dis- 
puted before us, that the extension of 
the hat on these plots had taken ` place 
long bef.re the date of the solenama. 
No injunction, therefore; can be -justified 
on the ground that the -extension has 
been in breach of the terms of-the 
solenama. In respect of the third ground 
all that need be said is that there are no 
materials on which it may be held that 
the extension has actually affected the 
hat on & S. plot No. 572 or that- the 
extended portions are not appanages to 
the old hat, all existing and flourishing 
forthe benefit of the Prodhan himself as 
well as of the proprietor. In our judgment 
no case for injunction has been made -out 
as regards the plots in question. 

In the result we hold that the decision 
of the learned Judge dismissing the suit 
except as regards the prayer for decla- 
ration of title is right. The appeal-is accord- 


ingly dismissed with costs. 


D. i Appeal dismissed. 


mihak aranan 


PESHAWAR JUDICIAL COMMIS- 
| | SIONER'S COURT 
Criminal Reference No. 311 cf1936 
October 15, 1936 
MiIpDLETON, J. O. 
EMPEROR —ProsncuUTog 
i versus E 
FAQIR MOHAMED—AccuUsFp 
Criminal Procedure Code (Act V of, 1898), s. 438— 
Reference .by District Magistrate upon Appellate 
order of Sessions Judge—High Court, if can interfere. 
The powers of referenc3 conferred on a District 
Magistrate by s. 438, Criminal Procedure Code, re- 
late only to proceedings taken by an inferior Court 
and the Oourt of the Judicial Commissioner will not 
interfere with an-Appellate order of a Sessions Judga 
on a raference by the District Magistrate. The fact 
that the order of reference was, made in ignorance 
of the existence of an Appellate order makes no 
differencs, since the principles involved are similar. 
In re Wajid Ali, Criminal Relerznce No, 35 of 1927, 
relied on, E ihi 
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Cr. R. from report of the District Magis-. 


trate, Peshawar, with his No. 4659 of 1936. 

Facts.—Musammat Mahbuba, wife of 
Sheikh Alam,a woman of loose character, 
had an illicit .connection with her son-in- 
law Zarwar,a Mchmand. Sheikh Alam, her 
husband, in order to get rid of her, asked 
his another son-in-law Faquir to take her 
(Musammat Mahbuba) to Tribal Territory 
Landi Kotal and sell her there. He did so. 
Musammat Mahbuba came to know of the 
fact and finding an opportunity ran away 
from Landi Kotal village and reaching the 
Railway Station she made a report to Politi- 
cal Tahsildar. The accused, on conviction 
by 8. Ali Haider Shah, Judicial E. A. O. 
and Additional District Magistrate in the 
Peshawar District, was sentenced by order 
dated June 22, 1936, under s. 366, Indian 
Penal Code, to one year’s rigorous imprison- 
ment. 

Order.—The District Magistrate’s order 
of reference is directed against the trial 
Magistrate’s order, dated June 22, 1936. 
That order has, however, been the subject of 
appeal before the Segsicns Judge, who dis- 
missed the appeal by order dated J uly 31, 
1936. In the Criminal Reference No. 35 of 
1927, In re Wajid Ali, this Court declined to 
interfere with an appellate order of a Ses- 
sious Judge upon a reference by a District 
Magistrate, onthe ground that the powers 
of reference conferred on a District Magis- 
trate by s. 438, Criminal Procedure Code, 
relate only to proceedings taken by an in- 
ferior Court. In this case the order of refer- 
ence was made in ignorance of the 
existence of an appellate order but the 
principles involved are similar. If the 
District Magistrate considers that there has 
been a miscarriage of justice, the proper 
course for him to adopt is -to move the 
Government Advocate to file a regular 
petition. for revision in this Court. This 
reference is, therefore, returned tothe Dis- 
trict Magistrate. 


D. ; Order accordingly. 
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LAHORE HIGH CCURT 
Second Civil Appeal No. 146 of 1933 
January 14, 1935 
MONROE AND Ranar Lat, JJ. 
SARDARA—Pramnttsp—Avvantant 
ersus 
AKBAR AND oranes DEFENDANTS 
:-— RESPONDENTS 
| ETA Act (I of 1872), s. 90—Presumption under 
Applicability. 
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The rule of presumption laid down ins) 90, Evi- 
dence Act, must be applied with great caution and 
ancient documents which are unsupported by any 
evidence that might free them frcm the sugpicion of 
being fabricated should not be acted upon end where 
the lower Courts have exercissd their discretion 
after considering all the ci:cumstances, the discre- 
tion will not be lightly interfered with. 


S. C. A. from the Additional District Judge, 
Shahpur, dated October 24, 1932. 
4 Messrs. M. L. Puri and R. C. Manchanda, 
for the Appellant. 

Mr. M.C. Sud, for the Respondents. 

Rangi Lal, J.--The plaintiff-appellant 
sued on the basis of a will purporting 
to be executed by one Baru cn Febru- 
ary 1,1898, that is, more than 30 years be- 
fore the institution of the suit. It was said 
to be written by one Sher Ali and attest- 
ed by two witnesses, namely, Ghazi Khan 
and Mohammad Khan. Baru, Sher Ali and 
Ghazi Khan are dead but there is nothing 
to show-whether Mohammad Khan is dead 
or alive. Baru neither signed nor thumb- 
marked the will. There is a mark below 
his name and apparently it was made by. 
the scribe. It may be true that Baru did 
not sign the will because he was illiterate 
and did not thumb-mark it because thumb- 
marks had not then comeints vogue. Still 
the fact remains that the most important 
evidence which could allay the suspicion 
of the Court is lacking in this case. The 
witnesses who profess to identify ithe sig- 
natures of Sher Ali and Ghazi Khan have 
been disbelieved. The oral evidence pro- 
duced regarding the execution of the will 
has also been disbelieved. The stamp paper 
on which the will is written bears an 
endorsement showing that it was sold to 
Baiu by Piara Ram, stamp vendor, on 
January 28,1698. Piara Ram appeared as 
a witness for the plaintiff and swore that 
the endorsement was in his handwriting 
and was correct. His testimonyhas been 
disbelieved ‚because his register which, 
could have afforded strong corroboration 
of it was not forthcoming. Even if his 
testimony be believed, it would not go to 
show that the will was executed on February 
1, 1898. I[t has also been found thatthe will 
was nota natural one under the circum- 
sances of the case. There is nothing to 
show where the willremained and why it 
was not made known during the long pericd 
of more than 30 years. For these reasons 
the presumption unders. 90, Evidence Act, 
regarding the genuineness of the will has 
not been drawn by the Courts below and 
the suit has been dismissed. The plaint- 
iff has filed a second appeal to this Court, 
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_ it is clear thatit is not open to us to 
interfere lightly with the exercise of the 
discretion allowed by law to the Courts be- 
low and I am by no means satisfied: that 
the discretion was improperly exercised. 
It has been repeatedly laid down that the 
rule of presumption must be applied with 
great caution ard ancient documents which 
are unsupported by any evidence that might 
free them from the suspicion of being fab- 
ricated should not be acted upon. ‘he 
Courts below: have dealt with the casein 
accordance with this principle and I would 
dismiss the appeal with costs. 
Monroe, J.—I agree. 


D. Appeal dismissed. 


tee emt 


BOMBAY HIGH COURT 
First Civil Appeal No. 23 of 1930 
June 17, 1936 
RANGNEKAR, Ac. C. J. AND Tyas, J. 
- GUNDAYYA HANMANT NAIK— 
DerenpANT—APPELLANT 


versus : 
SHRINIWAS NARAYAN NAiK— 
PLAINTIFF—RESPONDENT 

Hindu Law—Partition—Hssentials—Alienation— 
Powers of co-parceneriin Bombay—Gift by one co- 
parcener to another of undivided share—Legality of. 

All that is necessary under Hindu Law bo effect a 
partition isan unequivocal declaration by a co- 
parcener of his intention to separate and enjoy his 
share in saveralty. 

In Bombay a co-parcener can sell, mortgage or 
otherwise alienate his interest inthe co-parcenary 
property for value. 

The disability onthe part of a co-parcener to gift 


< away his undivided interest depends upon the prin- 


ciple that it issubversive of the right of partition 


. which js inherent in a co-parcener, and, sacondly, it 
_ 3s not possible for a co-parcener until partition to 


à 


say that he is entitled to any particular share. The 
true principle is that a co-parcener cannot do any act 
which is to the prejudice of hig other co-parceners, 
or which infringes their rights over the common 
Property, except with their consent, express or im- 
plied. In Bombay if two co-parceners are entitled 
to the whole property between themselves, one of 
them can with mutual concurrence gift his shard in 
the undivided property to the other. 

F. C. A. from a decision of the First 
Class Sub-Judge, Karwar, in ©. 8. No. 220 
of 1928. 

Messrs. Mf. R. Jayakar and K. H. Kelkar, 
for the Appellant. 

Messrs. G. N. Thakor and G. P. Mur- 
deshwar, for the Respondent. 

Rangnekar, Ag. C. J.—(The judg- 
ment, after dealing with the construction of 
Ex, 70, Swatantra Mukhtyarnama, proceed- 
ed.) This brings me tothe second conten- 
tion af the appellant. It is argued that 
Ex. 70 was merely a deed of gift, and as the 
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family was joint, the giftis bad. A short. 
answer io that contention is thatit was not 
a mere gift. The deed read as a whole 
shows that there was a proposal made by 
the plaintiff which was accepted by Durgaya, 
in other words, the deed was the result of an 
agreement between the parties, and there’ 
was consideration for it. By the arrangement 
or agreement one party agreed to under- 
take certain liabilities and in consideration 
of it the other party transferred his interest 
in the joint property to him. No authority 
is cited to show that such an agreement is 
not allowed by Hindu Law. It is well 
settled in this Presidency that a co-parcener’ 
can sell, mortgage or otherwise alieriate his 
interest in the co-parcénary property for 
value. , nets 

It issaid that the plaintiff was to carry 
out the liabilities ont of the property given: 
tohim. This strictly is notcorrect. It does. 
not apply to the payment of the debts of 
Durgaya if our reading of the deed is 
correct. Then there are some other 
liabilities which the plaintiff was. to 
discharge at his expense. This is clear 
from the very last clause beginning with, 
“You should not only perform at your own 
expense....,...."at pages 79 and E0, read as a 
whole. Apart from this, however, the fact 
remains that the plaintiff had undertaken 
to carry out several duties and thia 
undertaking itself would be sufficient to 
support the agreement. But assuming that 
this was not atransfer for value, what is 
the position? I shall first summarize the 
appellant's contentions. He says that there 
‘was no severance in the four branches until 
three years prior to the partition-deed, and, 
therefore, in 1920 when Ex. 70 came to be 
made, the family was joint, and that being 
so, the gift is bad. Alternately, the 
appellant contends that in any event the 
plaintiff and Durgaya were, as between 
them, joint at the date of Ex, 70, and so the 
gift is bad. First as to the question of fact, 
it is true that the partition-deed on the face 
of it shows that the members of this family 
had severed in interest some three years 


‘prior to it. The learned Judge on a careful 


consideration of the evidence his held that 
no particular importance be attached to the 
mention of the period of three years in 
the deed, and I agree with him, and for 
this reason, that this particular period of 
three years finds a place even in the earlier 
document of 1920, so that the mention of the 
period of three years, as the learned Judge 
has held, and rightly, in our opinion, is 
merely approximate. 


Ji 
kat 
The earlier document of 1920 shows that 

the members of the family were living 

separately, movable property was divided 
and the members of the family were dividing 
the income of the immovable property 
among themselves. There is other evidence 

on the record to show that since 1916-17 

there: were dissensions going on between 

the members ofthe family, and most of 
them were living separately and dealing 
with their share of the income separately. 

It is clear on the authorities that all that is 

necessary under lindu Law to effect a 

partition is an unequivecal] declaration by a 

co-parcener of his intention to separate and 

enjoy his share in severalty. In the present 

ease the parties have gone much beyond a 

mere declaration. We agree, therefore, 

with the lower Court in holding that the 

family had severed in interest before 1920 

but that the plaintiff and , Durgaya as 

between them continued joint. Therefore, 
the only question is whetherit was open.to 

Durgaya to make a gift of his share. in the 

joint property belonging to him and the 

Plaintiff to the latter, and which the latter 

accepted, The evidence shows that upon 

execution of Ex.70 the deed was handed 
over to the plaintiff and accepted by him. 
t remained with him until he gave it to 

Durgaya on certain representations to which 

itis unnecessary to refer. Speaking for 

myself, I see no principle of Hindu Law 

which could be invoked to invalidate such a 

. gift. Sofar back as in. Jatindra Mohan 

Tagore v. Ganendra Mohan Tagore (1), the 

Privy Council clearly indicated the principle 

underlying the law of gift undér Hindu Law. 

Their Lordships say (page 395*): 

. “The law of, gifts during life is of the simplest 

character. Asto ‘ancestral estate, it is said to be 

improper that it should he alienated by the holder 


without the concurrence of those who ars interested in 
the succession.... ” 


. The disability on the part of a co-parcener 
to gift away his undivided interest depends 
upon the principle that it is subversive of 
the right of partition which is inherent in 
& co-parcener, and, secondly, if is not 
possible for a co-parcener until partition to 
say that heis entitled to any particular 
share. In my opinion the true principle is 
that a co-parcener cannot do any act which 
is to the prejudice of his other co-parceners, 
or which infringes their rights over the 
common property, except with their consent, 
express or implied. In our Presidency, 
however, the law has.much mitigated the 
: @)9BLR 377; I8 W 3 1 A. . Vol, - 47; 

Suiber 692; 3 Sar. ea (P AN A Pap Malye ate 
“*Page of 0B. L. R—[Hd]. 
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rigour of this strict principle of Hindu Law. 
I am, therefore, unable to see why if two co- 
patceners between themselves are entitled 
to the whole property, it is not open to one 
of them with mutual concurrence to gift his 
share in the undivided property to the other. 
This view derives support from ihe observa- 
tions of the Privy Council in Lakshmi Chand 
v. Anandi (2) to which the learned Judge 
hes referred. One other answer made by 
ihe respondent has been accepted by the 
learned Judge ofthe Court below. It is 
that the deed, Ex. 70, evidences a family 
arrangement and as suchit is valid in law. 
The recitals support the view and we agree 
with it. Inthe result the appeal will be 
dismissed ‘with costs. 

Tyabji, J—I agree. The transfer in 
question was for consideration, made by 
Durgaya in fayour of his nepkew the 
plaintif. Among other things it “was 
agreed between them that the nephew 
should succeed to the property on Durgaya’s 
death, and that Durgaya himself should not 
deal with the property in favour of any 
other person. Subsequently in contraven- 
tion of this agreement Durgaya. purported to 
transfer the property to: defendant No.1, a 
distant relative. It seems tome that he was 
not authorized todo s0; and the second 
transfer must give way tothe earlier trans- 
aclion which was for consideration—the 
cansideration having already becn received 
toa great extent by the transferor. For 
this and other reasons givenin the judg- 
ment just delivered, I think the appeal 
must be dismissed with ccsts. 

N. Appeal dismissed. 

(2) 53 I A123; 95 Ind. Cas 566; A IRIS P O 
54; 48 A 313; 24 A L J 609; 430 LJ 513; 28 Bom. L 
R 910; 51M LJ 52; (1928) M WN 529,30W N 
561; 31 C WN 101 (PO, 
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ALLAHABAD HIGH COURT 

Execution First Appeal No. 163 of 1933 
a September 9, 1936 

Harries AND Ganca Nara, JJ. 

MOHAMMAD HUZABBAR ALI KHAN — 

APPELLANT i 
VETSUS 
ABDUL FATEH KHAN AND OTABRS 
—RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. il— 
Mortgage—Application for personal decree—Rejection 
of—Appeal not preferred—Order of rejection operates 
as res judicata. ; 

Although a mortgages is entitled in his original 
suit on the mortgage to ask fora psrsonal decree 
against the mortgagor, wherea claim for personal 
decree is made and rejected on merits, it operates ag 
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res judicata and is binding onthe parties to suit 
when not appealed from. Jeuna Bahu v. Parmesh- 
war Narayan (1) and Babu Ram v. Inam Ullah (2), 


refsrred to. 33 
Ex. F. A. from a decision of the Sub- 


ae Shahjahanpur, dated December 21,, 


Mr. M. A. Aziz, for the Appellant. 

Judgment. —This is an appeal against a 
decree passed by the learned Subordinate 
Judge of Shahjahanpur dismissing the 
applicant-appellant’s application under 
O. XXXIV, 1. 6. The facts of the case can 
be shortly stated as follows: — 

On November 18, 1920, one Musammat. 
Muniza Begam and her husband Sabihud- 


din Khan executed a security bond in fav-" 


our of a firm named Sahimal Manohar Das. 
The subject-matter of this security bond 
was the sole property of Musammat Muniza 
Begam. due course the firm Sahimal 
Manohar Das brought a suit, No. 95 of 1926, 
against Musammat Muniza Begam and ob- 
tained a morteage-decree affecting the prop- 
erty. After the decree had been passed Musa- 
mmat Muniza Begam died leaving two heirs, 
viz, Musammat Ahmadi Begam and Mu- 
sharraf Ali Khan, who succeeded to the prop- 
erty in equal shares. Musammat Ahmadi 
Begam sold her share in the mortgaged prop- 
erty which she had inherited from her 
mother to the present applicant-appellant 
on Augut 10,1928. The latter paid up the 
whole af the decretal amount due to the 
firm Sahimal Manoher Das’ under the said 
mortgage-decree and later brought a Suit 
No. 67 of 1928 against Musharraf Ali Khan. 
claiming half the amount which he had 
paid in discharge of the decree held by 
Sahimal Manohar Das against the mort- 
_gagor, the late Musammat Muniza Begam. 
The present applicant-appellant succeeded 
in obtaining a mortgage-decree in his suit 
against Musharraf Ali Khan, but shortly 
afterwards the latter died and the present 

respondents are the representatives of the 
said Musharraf Ali Khan. It transpires 
that’ the mortgaged property in rese 
pect of which the present applicant- 
appellant had obtained a decree’ was 
sold and the sale proceeds provéd insuffi- 
cient to satisfy the decretal amount, 
hence the present application under 
O. XXXIV, r. 6, Civil Procedure Code. By 
this application the present applicant-ap- 
pellant claimed that other property of 
Musammat Muniza Begam in the possession 
ef heirs or representatives of Musharraf 
Ali Khen should be made liable for the 
balance of the decretal amount due- under 
the decree passed against him. l 
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“ The opposite pariies opposed the appli- 
cation and claimed that the matter had 
already been decided and that the present. 
applicant could not succeed by reason of' 
the doctrine of res judicata. They contended. 
that the precise point for determination in: 
this application had already been decided. 
in Suit No. 87 of 1928 which was brought by 
the present applicant-appellant against: 
Musharraf Ali Khan. We must shortly 
consider whether or not the present appli- 
cant-appellant’s claim is barred by res 
judicata: Upon a perusal of the judgment: . 
of the learned Subordinate Judge in suit 
No. 87 of 1928 it is abundantly clear that 
the present applicant-appellant’ claimed: 
against Musharraf. Ali Khan not only’ a 
mortgage-decree, but also a decree against: 
his person and other property. Issue No. 4. 
in the case reads as follows: Mes 

“Whether the person and other property of the day 
fendant can be made liable.” ‘ 

The learned Judge's finding on issue No. 
4 is in these words: 

“The person and property of defendant cannot be 
made liable inasmuch as he was not the executant 
of the mortgage—he succeeded to the rights of the 
mortgagor by inheritance.” É l 
“ In short, the learned Subordinate Judge, 
whilst passing a mortgage-decree, refused 
to grant the present applicant-appellant a 
personal decree against Musharraf Ali Khan. 
There can be no doubt that a mortgagee is 
entitled inthe original suit to ask for a 
personal decree against the mortgagor; see 
Jeuna Bahu v, Parmeshwar Narayan Mahtha 
(1), and Babu Ram v, Inam Ullah (2). Fur- 
ther, it has been clearly laid down by a 
Bench of this Court that if a claim-for a 
personal decree is made and granted, such 
a decision operates as res judicata. Bimi- 
larly, if the claim is rejected upon its 
merits the doctrine of res judicata would also 
apply. In Suit No. 87 of 1928 the matter 
was undoubtedly considered, an issue was 
framed and-a decision: given upon that 
issue. The suit was between the same 
parties or their predecessors and in our 
judgment the decision upon the issue, whe- 
ther right or wrong, is now binding on all 
the parties. It was of course open to the 
present applicant-appellant to appeal 
against that portion of the decree refusing 
hima personal decree against Musharraf 
Ali Khan, but as he did not do so he is for 


` 0: 49 Ind. Gas. 620; AIR 1918 P C 159; 
sahi R Ş ae 7 AL J 207,230 W N 490; 25M L 
T 278; 290 LJ 443; 21 Bom. LR 589; 10 LW 26; 
ANDYM W N 347; 12 Bur LT 80 (P 0). l 

(9) A935) A- LJ 279; 157 Ind. Ons. 533; AT R 
1935 All-4il; 57A 797;8 R A 205; 1935- AL R 
826. i : ; f Ha 
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ever bound by ike decision. It has been: 


contended by Mr. Aziz that the refusal of 
the learned Subordinate Judge in Suit No. 87 
of 1923 to grant such a decree was wrong 
and that may well be so, but, that does not 
affect the defence that the present appli- 
cation is barred by res judicata. In Teja v, 
Tika Ram (3), it was held that whether the 
decree under O. XXXIV, r. €, was right or 
wrong, it became final if the party against 
whom the decree had been passed had not 
objected to it or appealed against it at the 


. time. It may well be that the decree pass- 


ed in Suit No. 87 of 1928, in so far as it 
refused a personal decree, was unjustified, 
yet asno appeal was lodged against that 
decree it now stands and cannot be re- 
opened. In our view the learned Sub- 
ordinate Judge was right in coming to the 
conclusion that the present applicant-ap- 
pellant’s claim was barred by res judicata 
and that being so, this appeal must be dis- 
missed. Asno one appeared on behalf of 
the respondents we make no erder as to 
costs. : 
N. s Appeal dismissed. 


(3) 46 A 32; 77 Ind, Cas, 37; A I R1924 All, 225; 
RLA LI 104. O i : 


CALCUTTA HIGH COURT 
Civil Appeal No. 283 of 1934 
April 30, 1936 
R. C. Mirte, J. 
ARJUN DAS KUNDU-—APPELLANT 
versus - 


MARCHIA. TELINI —RE8&SPONDENT 


> Provincial Insolvency Act (V of 1920), ss. 44 (2), 


33 (3), 64—Adjudication—A ssets at time of petition and 
those acquired subsequently before discharge vest in 
Court or for distribution—S. 44 (2), whether extin- 
guishes claims of creditors—Debts provable in insol- 
vency~-Limitation—S, 33 (3) is only directory, 

- When å debtor is adjudicated an insolvent at his 
instance all his assets which he has at the time of the 
presentation of the application and all assets which 
he may acquire before his final discharge, must come 
jn the hands of the Court in order that the said 
assets may be administered, and his creditors whose 
debts can be proved in the insolvency proceedings 
may get their debts pro rata from these assets. When 
an insolvency proceeding takes place at the instance 
of the creditor, there is the self-same principle. 
Therefore, an insolvent has no title in the properties 
ia which he had beneficial rights at the date of the 
presentation of the application or which was aequir- 
ed sutsequently by him at any time before his absc- 
lute discharge, All such properties vest in the Court 
or E PESEN appointed by the Court. [p. 887, 
éol, 2. 

* The effect of s. 44 (2), Provincial Insolvency Act is 
not t> extinguish altogether the claims of the credi- 
tois whose claims are provable under the Act, but to 
limit their remedy for the purpose of realizing the 
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game from the assets vested in the Court or Receiver 
according to the provisions of s. 28, Insolvency Act,’ 
fp. 888, col. 1.] 

There isno express period of limitation for a cre- 
ditor' whose debt is provable in insolvency proceed- 
ings to prove hig debt. A debt is to be proved ordi- 
marily before any dividend is declared. That is 
necessary in order that the officer of the Court ad- 
ministering the insolvent’s estate may havein his 
Possession materials which will enable him to make 
a pro rata and equitable distribution of the assets, 
If the Receiver has- got materials in his hands to 
show that there are creditors who have not proved 
their debts because they reside at distant places, and 
that, they have had no time to tender proof of their 
debts, he can set apart a sum of money sufficient for 
the purpose of paying them, if and when they prove 
their debts, after meeting his expenses. [p. 888, col. 1.1 

The provisions of sub-s, 3, of s. 33, Provincial In- 
solvency Act, are directory and the creditor can coms 
on theschedules of creditors as long as there are 
any assets available for distribution amongst the 
creditors and till the final dividends are distributed 
and till the administration is ccmplete, [tbid.] 

fection 64, Provincial Insolvency Act, requires a 
Receiver before declaring a final dividend, to serve 
notice in the manner prescribed, to persons whose 
claims to the creditors have been notified but not 
proved; and if such persons come and prove their 
claims within the time limited by the notice, then 
they will be entitled to a sharein the final distribu- 
tion, That contemplates that creditors who have 
not proved already can come in and prove their debts 
in time beforethe final dividend is declared and 
“distributed by the Receiver. The time of the dis- 
charge of an insolvent has no relation to and can 
have no relation to in any case, to the time for de- 
claring the final dividend. [p. 888, col. 2 } 

{Case-law referred to.] 


A. from original order of District Judge, 
Hooghly, dated February 8, 1934. 

Messrs. Gunendra Krishna Ghose and 
ec Charan Chakravarti, for the Appel- 
ant, 

Mr. A. Quasem, for the Respondent. 


dJudgment.—The respondent before me 
applied under s. 10, l’rovincial Insolvency 
Act for being adjudicated as an insolvent. 
She said in her applicaticn that her assets 
were almost nil. She mentioned the names 
of hercerditors, the appellant being one, 
of them. The application was dated 
September 1, 1930, and the adjudication 
order was passed on August 25, 193], by 
which the insolvent was directed to apply 
for discharge within six months of the 
said order. As there were no appreciable 
assets, the Court did not appoint a Receiver 
on her adjudication. In the application 
she gave an information that she had 
instituted a suit for some land against her 
Lusband and if she won that suit, her 
assets could be used for the purpose of 
meeting the creditors, but ske had no 
present means for satisfying her creditors. 
The present appellant, although his name 
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was given in the application asa creditor, 
did not take any steps to prove his debt 
before the discharge of his insolvent. The 
insolvent applied for her discharge and 
on September 9, 1932, the Court directed 
that the final discharge should await the 
disposal of the suit then pending in the- 
Seram pore Munsif's Court, the suit which 
the insolvent had filed against her hus- 
band. 2 

_ On December 9, 1932, the insolvent 
informed the Gourt that she had won the 
Suit. The Court stated in ils order that 
the creditors had not taken any interest in 
the case and she was not responsible for 
her debts in that they were caused by 
litigation forced on her. The Court accord- 
ingly granted an absolute order of: dis- 
Caarge on December 9, 1932. After this 
order the appellant appeared on the scene. 
He wanted to prove his debts and wanted 
the property of the insolvent which sha 
got as a result of the said suit, to be 
brought under the administration of the 
Court in the insolvency Proceedings. The 
insolvent opposed subsequently, and it is 
against the ordér passed by the Court 
below on February 8, 1934, the present 
appellant has filed the present appeal. 
For the purpose of deciding the controversy 
in this case, two facts are important, 
firstly, that it was known to the Court 
from the time of the filing of the applica- 
tion for adjudication that the appellant 
was a creditor of the insolvent, and secondly 
that no dividend has been declared up to 
now, much less the final dividend.’ The 
learned District Judge in support of the 
order he passed, has held that the effect 
of the absolute discharge under the pro- 
visions of s. 44, Provincial Insolvency Act, 
was to release the insolvent from all debts 
provable under the Act and that such debta 
had to be proved in the proceedings 
before the order of absolute discharge was 

made. 

_ Under s. 33 (3) of the Act, sayshe, it is 
imperative on the creditor to prove his debt 
before the discharge of the insolvent, 
The learned Judge has further remarked 
that as none of the creditors of the insolvent 
had proved their debts before the final 
discharge, the property which has been 
Yecovered by the insolvent: as a result of 
the aforesaid suit is no longer available 
for distribution in the insolvency proceed- 
ings, but that property though acquired 
before the discharge order, is to be enjoyed 
by the insolvent absolutely and without 
any restriction, In my judgment none of 
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these reasons appears to me to be sound 
and the learned Judge has overlooked not 
only certain important provisions of the 
Insolvency Act but has committed funda- 
mental errors with regard to matters of 
Principle applicable to such cases. The 
principle underlying all bankruptcy pro- 
ceedings, in my judgment, is this: that 
when adebtor is adjudicated an insolvent 
at his instance all his assets there which 
he has dt the time of the presentation of 
the application and all assets which he 
may acquire before his final discharge, 
must come in the hands of the Court in 
order that the said assets may be admin- 
istered, and his creditors whose debts can 
be proved in the insolvency proceedings 
may get their debts: pro ‘rata from these 
assets. When an insolvency proceeding 
takes place at the instance of the creditor 
there is the self-same principle. oie 
The man adjudicated an insolvent is 
given a chance to become a free man after 
his discharge, after he had placed in Court 
for the benefit of his creditors his assets, 
The néxt principle is that when this is 
done and he gets an absolute discharge, 
he is a free man and the legislature makes 
him a free man on high policy, that after 
his properties had been taken out of him 
for the purpose of meeting his creditors, 
he ought to begin again in his career without 
any impediment. ae 
It follows, therefore, that an insolvent 
has no title in the properties in which he 
had beneficial rights at the date of the 
presentation of the application or which was 
acquired subsequently by him at any time 
before his absolute discharge. All such 
properties vest in the Court or in the 
Receiver appointed by the -Court. This is 
the express provision of s. 23 of the Act. 
The effect of absolute discharge is defined 
ins. 44 of the Act. The insolvent is’ not 
freed in respect of certain particular debts 
which are specified in sub-s. (1) of 8. 44, 
With regard to other debts provable in 
insolvency he is freed from the liability. It is 
on this principle the creditors ave entitled 
to look only to those assets which had 
vested in the Court or Receiver by reason 
of the adjudication. That is to say, the 
claims of such creditors are transferred 
from one fund toanother. The claims of 
such creditors. can only be realised from 
ths assets which had vested in the Court 
or the Receiver and not against the assets 
which the insolvent may acquire after 
absolute discharge. The effect of s. 44 (2) 
in my -judgment is not to extinguish 
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altogether the claims of the creditors whose 
claims are provable under the Act, but 
to limit their remedy forthe purpose of 
realizing the same from the assels vested 
in the Court or Receiver according to the 
provisions of s. 28, Insolvency Act, ‘There is 
no express period of limitation for a creditor 
whose debt is provable in insolvency proceed- 
ings toprovehis debt. A debt isto be proved 
ordinarily before any dividend is declared. 
That is necessary in order that the officer 
of the Court administering the insolvent’s 
estate may have in his possession materials 
which will enable him to make a pro rata 
and equitable distribution of the assets. 
Tf the Receiver has got materials in his 
hands to show that there are creditors who 
have not proved their debts because they 
reside at distant places, and that they 
have had no time to tender proof of their 
debts, he can set apart a sum of money 
sufficient for the purpose cf paying 
them, if and when they prove their debts, 
after meeting his expenses. 
_ The learned District Judge has referred 
to the provisions of s. 33, cl. (3)” of the 
Act, for the purpese of laying down the 
proposition that a creditor is bound to come 
with the proof of his debts before the 
discharge of the insolvent, and if ke comes 
after the discharge he is too late. The 
whole question is whether that sub section 
bears the meaning which the learned Judge 
has put upon it. That sub-section says 
that “a creditor of the insolvent may, at 
any time ‘before the discharge of the 
insolvent, tender proof of his debt...” The 
only question is whether that sub-section 
makes it obligatory on the creditor to come 
in before the discharge of the insolvent. 
For the reasons which 1 shall indicate 
later on, my judgment is that the provisicns 
of that sub-section are directory and that 
he can ccme cn the schedules of creditors 
as long as there are any assets available 
for distributicn amongst the creditors and 
till the final dividends are distributed and 
till the administration is complete. This 
view of mine has the support of the weighty 
authority of Vaughan Williams, L. J., in 
In re Me Murdo Penfield v. Mc Murdo (1). 
The principle is laid down by that Jearned 
Judge at p. €99* of the report in these 
words: 

“Now according to my experience of bankruptcy 


practice, there mever has been any doubt es tothe 
right cfa creditor, whether he is secured creditor, 


(1) (1902) 2 Ch. D 681; 71 LJ Ch. 691;86 LT 814; 
50 W R 644. 
#Page of (1902) 2 Ch, D.—[Ed.] 
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or whether he is an unsecured creditor, to come 
in and prove at any time during the administration, 
provided only that he does not by his proof interfere 
with the prior distribution of the estate amongst 
the creditors, and subject always, in cases in which 
he has to come in and ask for leave to prove, to 
any terms which the Court may think it just to 
im pose. 

Some indication is given in the Insolvency 
Act itself that the correct principle is. 
the principle which is formulated by the 
said Lord Justice. Section 64, Provincial 
Insolvency Act, required a Receiver before 
declaring a final dividend, to serve 
notice in the manner prescribed, to per- 
sons whose claims to be creditors have 
been notified but not proved; and if such 
persons come and prove their claims within 
the time limited by the notice, then they will 
be entitled to a share in the final distribu- 
tion. That contemplates that creditors who 
have not proved already can come in and 
prove their debts in time before the final 
dividend is declared and distributed by 
the Receiver. The time of the discharge 
of an insolyent has no relation to and can 
have no relation to in any case, to the 
time for declaring the final dividend. When 
making the order of adjudication, the Court 
limits the time within which the insolvent 
is to apply for his final discharge and 
this without reference tothe time thatmay 
possibly be taken up for the administra 
tion of the estate of the insolvent. Then 
when the insolvent makes an application 
for discharge, the question whether he will 


. get absolute discharge or not or from what 


date, depends upcn circumstances which 
have no relation to the administration of 
his estate. It may be that where the causes 
of his insolvency are his misforiunes, he 
ought to he madea free man quickly, but 
the administration of his estate may be 
a complicated one, and it may take a 
large number of years to get in the assets 
ard to distribute them amongst the credi- 
ters. Section 64, therefore, will still have 
to be invoked in such cases wlere the 
discharge order has been made a long time 
ago but the assets have been realized by 
the Receiver a long time thereafter, and 
ihe time for making a final dividend may 
have arrived a long time after .the dis- 
charge of the insolvent. 


In such a case, on the wording of the 
statute, clearly a creditor who has not 
already proved his debt, will not be debar- 
red from prcving his debt within the time 
given in the notice issued under s. 64 of 
the: Act. This principle leads me to think 
that the words of a 33, cl. (3), which 
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include creditors whose claim had already 
been nolified but whose debts have not 
already been proved, are merely directory. 
Tt is on this principle and on this limited 
ground, that I follow the decision of the 
Madras High Court in Sivasubramania 
Pillai v. Theethiappa Pillai (2), of the 
Patna High Court in Babu Lal Sahu v. 
Krishna Prosad (3), and of the Rangoon 
High Court in Jhan Bahadur Singh v. 
Bailiff, District Court, Toungoo (4). I do not 
base my decision on the distinction which 
has been drawn in some of these cases 
between a conditional order of discharge 
and en order of absolute discharge. I go 
upon the principle laid down by Vaughan 
Williams, L. J., andon the principle laid 
down in s. 64 of the Act. I accordingly 
discharge theorder of the learned District 
Judgeand I direct that the Court would 
take immediate steps for the purpose of 
bringing the said property in its possession 
through any of. its officers, that it would 
take steps for sale of the said property, 
and after the assets are realised would 
take steps (after complying with s. 64) 
for their distribution amongst those 
credits who would prove their debts before 
the final dividend is declared. The appel- 
lant before me and all other creditors who 
may wish, may tender proofs of their debts 
at any time before the assets realized by 
the sale of the said property are distribut- 
ed, that is, before the final dividend is 
declared. The appellant before me will 
get his cosis of this appeal not from the 
insolvent personally but from the assets 
realised in the insolvency proceedings, 


hearing fee being assessed at one gold. 


mohur. 


D. f Appeal allowed. 
(2) 47 M 120; 75 Ind. Cas. 572; AI R 1924 Mal 163; 
45M L J 166; 18 L W 636; (1923) M W N 895. 
(3) 4 Pat. 128; 85 Ind. Cas. 513; A I R 1925 Pat. 438; 
6 PL T410. | 
9 5 B 384; 104 Ind. Cas. 816; A IR 1927 Rang. 
263. ` : 


et ee 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 927 of 1934 
Oxtober 8, 1936 
Bennet, J. 

SOHANPAL SINGH—Derenpant 
APPELLANT a 
~- versus ; 

SPECIAL MANAGER, COURT or WARDS 
or THE ESTATE or AMIR BEGAM— 

PLAINTIFF —RESPONDENT - i 

Agra Tenancy Act (IT of 1926), s. 226—Lam: 
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ardar, duties of—Duty to inform other co-sharers’ 
of default in payment by one co-sharer. 

Where a part of. the profits of the mahal arises 
from the cultivation of sir and khudkasht by co- 
sharers and where such cultivation isin excess of 
the share, then a collection of the excess at a certain 
fixed rate has tobe made from those co-sharers, 
The person who undertakes-the making cf this col- 
lection and also the collection of rents from tenants 
is the lambardar and he obtains a remuneration for 
this work. When a lambardar finds that a certain 
co-sharer will not pay the excess due from him for 
his excess cultivation of sir and khudkasht then 
itis theduty ofthat lambardar to inform the co- 
sharers who may be entitled tobringa suit. Koka 
v. Chunni (l), distinguished, 


S. C. A. from the decision of the District 
Judge, Bulandshahr, dated March 5, 1934. 

Mr. G. S. Pathak, for the Appellant. 

3 Mr. Muhammad Ismail, for the Respon- 
ent. | 
Judgment.—This is a second appeal by 

a defendant lambardar against a decree 

for profits which wes increased by the 

lower Appellate Court, the learned District 

Judge of Bulandshahr. The suit was brought 

for profits for certain years against the 

lambardar under s. 226, Agra Tenancy 

Act of 1926. The first point which was 

argued was that the lower Appellate Court 

was wrong in decreeing the suit for the 
profitis arising from sir and khudkasht of 
other co-sharers. It was argued that under 
certain rulings of this Court such as 

Koka v. Chunni (1) a lambardar cannot 

sue as a lambardar one or more co-sharers 

for any sum due from them by reason of 
their holding as sir or khudkaskt excess 
land. That decision followed a case in 

Bishambhar Nath v. Bhullo (2) and dis- 

sented from a casein Ganga Singh v. Ram 

Sarup (3). It appears tc me, however, that 

accepting the law as laid down in this 

ruling, Koka v. Chunni (1) the present case 
is not governed by that consideration. 

The lambardar in the present case rə- 
ceives a remuneration of 5 per cent. on 
his collections of the profits of the mahal. 
Now a part of the profits of the mahal 
arises {from the cultivation of sir and khud- 
kasht by ec-sharers and where such ecultiva= 
tion is in excess of the share, then a col- 
lection of the excess at a certain fixed 
rate has to be made from those ce-sharerg? 
The person who undertakes the making of 


. collection and also the collection of rents 


from tenants isthe lambardar and he ob- 
tains a remuneration for this work. When 


(1) 25 ALJ 1057; 105 Ind. Oas. 745; A I R 1997 
All. 623; L R8 A 323 Oiv. : 

G SA a i a Ga TA Ak aa, 

(3) 38 A 223; J . Cas, 119; A IR 1916 All, 155: 
WALI22 °° - ee 
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&lambardar finds that a certain co-sharer 
will not pay the excess due from him for his 
excess Cultivation of sir and khudkasht then 
in my opinion it is the duty of that 
lambardar to inform tke co-sharers who 
may be entitled to bring a suit. If he 
does not attempt to make -any collec- 
tions of this nature and does not in- 
form the other co-sharers, how are these 
co-sharers to become aware that any parti- 
gular co-sharer has made a default of this 
nature? The attitude taken up ia the 
grounds of second appeal on behalf of 
the lambardar is that this work is no con- 
cern of his whatever and that the co- 
sharers who are entitled to receive any 
sum from other co-sharers on this account, 
such as the plaintiff, may find out for them- 
selves what excess is due to them and may 
bring their suit without his assistance. I 
do not think that this ig a reasonable atti- 
tude for a lambardar to take up, and ac- 
cordingly I think that the Court below was 
correct in holding that it was part of the 
duty of the lambardar to make collections 
from co-sharers on this account. ~ 
_ The co-sharers in the present case are 
in 2 greater difficulty because the lambar- 
dar has filed no accounts. The Court be- 
low therefore on this ground and on the 
ground that the collections were low, direct- 
ed that profits should be on gross rental. 
The grounds of second appeal argue that 
the collections were about 75 per cent. 
This is not correct. The collections were 
Rs. 975 out of Rs. 1,580 as found by the 
lower Appellate Court and this percentage 
is 61°7 per cent. which is not at all about 
75 per cent. It was further argued that the 
Court below was not correct in allowing 
future interest at 12 per cent. per annum. 
Under s. 225 (2), Agra Tenancy Act, a co- 
sharer is entitled to receive interest on 
‘ arrears of profits at 1 psr cent. per mensem. 
I see no reason why this rate should not 
apply until payment after the decree. In 
ground No. 6 it was argued that the lower 
Appellate Court had erred in omitting col- 
lection charges from the account, but learn- 
ed Counsel failed to show from the figure 
in the decree of Rs, 282-5-6 decreed to the 
penar that there was no deduction of the 
per cent. collection dues. No case has 
been made out for the appellant. The 
appealis, therefore, dismissed with costs. No 
ground has been made out for a Letters 
Patent Appeal. Permission is, therefore, re- 
fused. ; i 
-Ne 


Appeal dismissed. 
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MADRAS HIGH COURT 
A. A. A. O. No. 136 of 1931 
September 9, 1936 

CoRNISE, J. 

CHAGANTI VERSALINGAM— 
Derrenpant No. 2—PETITIONER — APPELLANT 
versus 
MALLARUPALLI SUBBARAYUDU 
AND OTHERS—RESPONDENTS 

Civil Procedure Code (Act V of 1909), s. 144— 
Restitution—Decree against A and B—Decree amount 
deposited by B pending appeal by A and B—Decree re- 
versed in favour of B only—B's right to recover 
money deposited by him by way of restitution—Surety 
undertaking to be liable if defendants succeed—Only 
onz defendant succeeding—Surety not liable. 

A decree was passed against two defendants mak- 
ing them jointly and severally liable and they pre- 
ferred an appeal and on an application for stay of 
execution the Court ordered the decree amount to 
be paid into the Court. The 2nd defendant paid the 
amount. The plaintiff took the money providing two 
sureties who undertook that the money would be 
returned ‘if the defendants should succeed’ in the 
appeal Inthe appeal the second defendant was 
exonerated from liability and he applied for restitu- 
tion : 

Held, (1) that he wasentitled to recover from the 
plaintiff the money he had deposited, (2) but the 
sureties were not liable since they had agreed to be 
liable only ifthe ‘defendants’ succeeded in appeal 
and only one of them had succeeded. 

A. against the decree of the Court of 
the Subordinate Judge, Narsapur, in A. 8. 
No. 109 of 1930, preferred against the order 
of the Court of the District Munsif of 
Tanuku, dated September 27, 1930, and 


‘made in E. P. No. 481 of 1930, in O. S. No. 


412 of 1925. 

Judgment.—The appellant is the 2nd 
defendant. With the Ist defendant his 
mother-in-law, he was sued for the con- 
version of certain articles. A decree -was 
made against them directing the return of 
the articles alleged to have been convert- 
ed orto pay the value of them. The dec- 
ree, in my opinion, fixed the defendants 
with a joint and several liability. The 
defendants appealed, and on application 
for stay of execution pending the appeal, 
the Court ordered that the decree amount, 
a sum of Rs. 1,275 should be paid into 
Court. This money was paid into Court by 
the appellant (2nd defendant).. It is so 
found as a fact by the first Court and 
upon the evidence given in the case I think 
there can be no doubt “about it. The 
plaintiff, who isthe 3rd respondent before 
me, applied to take the money out of Court, 
and an order was made to that effect on 
her furnishing security for the amount 
The Ist and 2nd respondents became sure- 
ties and executed @ bond for the amount. 
Tn the appeal the 2nd defendant was suc- 
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cessful and the decree against him was set 
aside, but the decree against the lst defend- 
ant was confirmed. Having succeeded in 
the appeal the 2nd defendant applied 
under s. 144 to the Executing Court for 
restitution of the money which he paid into 
Court. The first Court held that he was 
entitled to restitution against the plaintiff 
and the two sureties. On appeal the 
Subordinate Judge reversed this decision 
and held that the appellant was not. en- 
titled to restitution against the decree- 
holder or the sureties. Tne plaintiff had 
not appealed against the order of the first 
Court. The first question which isto be 
decided is whether the 2nd defendant is 
entitled to restitution against any of the 
parties. In my-opinion heis certainly en- 
titled to restitution against the plaintiff. 
The principle upon which restitution is 
granted has been stated by Ananthakrishna 
Ayyor, Ja in Shanmugasundara v. S. Ratna- 
velu (1) to be thata party who has been 
ultimately successful as the final result of 
the litigation is to be restored to the same 
position which he would have occupied 
had notthe injury suffered by him in the 
litigation been done. In that case the lst 
defendant, a successful applicant, had de- 
‘posited half the decree amount into Court 
in order to have a stay of execution 
pending the appeal. The appeal was suc- 
cessful so far as he was concerned, and 
also far as certain other defendants- 
appellants were concerned. The other 
defendants had not appealed and the dec- 
ree stocd as against them. It was held 
that the Ist defendant whohad paid the 
money into Court was entitled to -resti- 
tution from the plaintiff and to receive 
back that money. Another similar case is 
reported in Rajendra Kumar v. Rajendra 
Nath (2) where it was held that the same 
principle applied even where one defend- 
ant had paid the money into Court on 
behalf of himself and other co-defendants 
who had succeeded it inthe appeal. 


Therefore, on principle and on. authority, | 


I think that the appellant (2nd defendant) 
is entitled to restitution of this money from 
the plaintiff. The appeal, therefore, as 
regards the plaintiff 3rd respondent suc- 
ceeds, and is allowed with costs. The 
more difficult question, however, is whe- 
ther restitution can be obtained against 
the sureties by enforcement of their bond 
(1) 55 M 1025; 139 Ind. Cas. 348; Ind, Rul. (1932) 
Mad, 661; 63 M L J 383; (1932) M WN 1014;36 L 
W 504; AIR 1933 Mad. 33. $ 
- (2) AIR 1932 Oal. 313; 137 Ind, Oas. 294; 35 Q W 
N 1305; Ind, Rul, (1932) Cal. 300. 
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against them. This must depend upon the 
construction ofthe bond. This bond states 
inter alia that the defendants deposited 
the said amount in Court for the sakeof 
ithe plaintiff and it is conditioned that 
“if the defendants should succeed in the 
appeal preferred in the Sub-Court, we 
agree that the said amount may be recover- 
ed by means of the property given as 
security and also from us personally.” 
Under the bond the sureties have under- 
taken a personal liability. But it has to 
be seen whether this liability arises un-- 
less the conditions stated in the bond have 
been directly fulfilled. The learned Advo- 
cate for the appellant has referred to the 
proposition stated in Vol. X, Halsbury, page 
316, with regard to the construction of bonds 
where itis said: 

“The Court leans against the separation between 
the nature of the covenant and the nature of the 
jnterest, and where the interest is joint the cove- 
nant will be joint if the words are capable of 
construction; where the interests are several, the 
covenant willin the same manner be construed, if 
possible, as several. The express language must 
not be contradicted, but it will be moulded to 
suit me interests according as they are joint or 
several.” 


_ The bond in this particular case must, in 
my opinion, be construed as an undertak- 
ing by the obligors tothe obligees joint- 


ly. 

I think, the Court must be taken to have 
that meaning. Their liability was sò con- 
ditioned that it was only ifthe “defend- 
ants should succeed in the appeal they 
were to be liable.” It is a well-known 
principle of custom (?) thatthe terms of a 
security bond are to be construed where 
there is ambiguity in a way favourable 
to the surety. But if the words in a bond 
are not ambiguous, but makeitclear that 
the liability is only to come into force 
upon the stated conditions, there is no 
reason, for putiing a construction upon 
the bond other than according to its clear 
and unambiguous language. I donot think 
that upon the language of this bond the 
sureties can be held to have undertaken a 
liability except upon the condition thatthe - 
appeal of both the defendants succeeded. 
In these circumstances I think the lower 
Appellate Court was right in holding that 
no restitution on the footing of the bond 
could he obtained by the appellant against 
the respondents Nos. land 4. The result 
is that so far as they are concerned, the 
appeal is dismissed with costs of lst res- 
pondent. I hold, therefore, that the appel- 
Jant, is entitled to restitution from the 
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plaintif with interest at six per cent. per 
annam from October 10, 1927. 

(Leave to appeal to the 2nd defendant- 
e No leave appeal to the plaint- 
iff.) 

A. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1499 of 1933 
March 31, 1936 
Nast ALI AND TDGLEY, JJ. 
ANNADA CHARAN DUTTA~—Dsreypanr 
No. 4—ÅPPELLANT 
versus 
KAMALA SUNDARI RAI AND orazres— 

—-PLAINTIPFS—RESPONDENTS 

Wil—Construction—Property dedicated to idol~ 
Surplus given to wife and sons—Alienation prohibit- 
ed—Held, no absolute dedication to idol and interest 
obtained by sons could be sold in execution of decrees 
against them. 

U died leaving a will, the material portion of 
which was as follows : “I dedicate all my ancestral 
and self-acquired immovable and movable properties 
to my family deity. For the presentmy wife, K and 
my son, D shall go on managing the said properties, 
Out of the profits of the said properties the managers 
(Sarbarakays) shall maintain the deities, and all my 
usual annual festivities and the surplus profits shall 
be enjoyed in equal shares by my wife, and my sons. 

¢ it known thatthe said eons shall not be com- 
petent to gift away, sell or alienate any portion of 
the said properties, nor shall they be able to put up 
kana or sell any of thesa properties for their 

ebts” : 

Held, that the intention of the testator as expressed 
in the will taken as a whole was not to apply the whole 
income of theestate for the benefit of the idol; that 
by the provisions of the willthe expenses for the 
maintenancs of the idolsand other usual annual festi- 
vities which were being carried on by the testator at 
thetime ofhis death formed a burden upon the pro- 
perties left by him and that the properties were not 
made absolute debuttar by the will. Jadunoth 
Singh v. Thakur Sita Ramji (1), relied on: § 

Held, also that direction as to enjoyment of surplus 
income by members of the family in equal shares 
amounted to bequest of the surplus to them for their 
own use and benefit. There wero no words in the 
will to indicate that the testator intended to limit 
this bequest to the life-time of the sons. But these 
directions being inconsistent with the interest given 
were wholly beyond the power of the testator and 
must be rejected as having no operation. This 
being so, under the will of U the sons obtained a 
share inthe properties in question which after satis- 
fying the expenses actually incurred for the main- 
tenance of the idols and the performance of the usual 
annual festivities may haves some value and was, 
therefore, liable to be sold inexecution of the decree 
obtained against them. Ashutosh Mookerji v, Durga 
Charan (3), applied. 

A. from an appellate decree of the Addi- 
tional District Judge, Chittagong, dated 
May 24, 1933. - 

Messrs. Brojalal Chakravarty and Khi- 
tindra Kumar Mitter, for the Appellant. 
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Messrs. S.C. Basak and Chandra Sekhar 
Sen, for the Respondent. | 

Judgment.—The properties in suit be- 
longed to one Umacharan Roy. He died, 
leaving a will, the material portion of which, 
is as follows : 

“I dedicate all my ancestral and self-acquired 
immovable and movable properties to my family 
deity Sree Sree Iswar Dayamoyi Thakurani. For 
the present my wife, Srimati Kamala Sundari 
Thakurani and my son, Sriman Durga Prosad Roy 
shall goon managing the said properties. Out of 
the profits of the said properties the managers 
(Sarbarakars) shall maintain the deities, Srea Sree 
Iswar Dayamoyi Sree Sree Iswar Dasabhuja and all 
my usual annual festivities and the surplus profits 
shall be enjoyed in equal shares by my wife, the 
said Kamala Sundari Thakurani, and my sons Sri- 
man Durga Prosad Roy and Kalika Prosad Roy 
and Sriman Karuna Kumar Roy, the minor son 
of my eldest son, the late Kishory Mohan Roy, and 
the manager (Sarbarakar) shall be bound in every 
way to bring up the minors Sriman Kalika Prosad 
Roy and Sriman Karuna Kumar Roy during their 
minority. Be it known thatthe said Durga Prosad 
Roy or Kalika Prosad Roy or Karuna Kumar Rey, 
shall not be competent to gift away, sell or alienate 
any portion of the said properties, nor shall they 
be able to putup to auction or sell any of these 
properties for their debts.” 


Probate of this will was taken by Kamala 
Sundari and Durga Prosad. They got their 
names registered as shebaits of the deity 
in respect of all the revenue paying estates, 
Defendant No. 1 obtained a decree for money 
against Durga Prosad and Kalika Prosad 
defendants Nos. 2 and 8, and in the execution 
of the decree attached these properties. The 
idol Dayamoyi Thakurani through the shebait 
Kamala Sundari preferred a claim under 
O. XXI, r. 58, Civil Precedure Code. ‘This 
claim was disallowed. She, therefore, raised 
the present suit under O. XXT, r. 63, Civil 
Procedure Code, for a declaration that the 
properties in suit are debuttar properties 
and arenot Jinble to attachment and sale. 
She obtained an injunction from the Court 
restraining defendant No. 1 from selling the 
property pending the hearing of the suit 
but before the order of injunction was com- 
municated to the executing Court the pro- 
perties were sold and purchased by defend- 
ant No.4. The defence of defendant No. 4 
is that the disputed properties are not de- 
butlar, that they are the secular proper- 
ties of defendants Nos. 2 and’3 which they 
had inherited from their father and that 
they are liable tobe sold in execution of 
the decree obtained against them. He also 
pleaded that be had obtained possession of 
the lands purchased by him at the auction 
sale and consequently s. 42, Specific Relief 
Act, was a bar to the present suit. 

The trial Judge decreed the suit,. He 
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declared the properties to be absolute de- 
buttar and not liable to be sold in execution 
of the decree obtained by defendant Ne. 1 
against defendants Nos.2 and 3. He also 
held that plaintiff was in possession of the 
disputed properties and was not dispos- 
sessed by defendant No.4 after the latter 
obtained symbolical possession through 
Court. Defendant No. 4 took an appeal to 
the lower Appellate Court. The learned 
Additional District Judge has come to the 
conclusion thatthe plaintiff has not been 
dispossessed by defendant No. 4, that by the 
will the disputed properties were made 
absolute debuttar of the idol and were not 
liable to be sold in execution of the decree 


against defendants Ncs. 2 and 3. He accord-" 


ingly dismissed the appeal. Hence this 


second appeal by defendant No. 4. The 


point for determination in this appeal is whe- 
ther the disputed properties are liable to 
be sold in execution of the decree obtained 
by defendant No. 1 against defendants 
Nos. 2 and 3. i 

Now if by the terms of the will of Uma- 
charan there was a complete or absolute 
dedication to the deity the properties are 
not liable to be sold.” If on the other hand 
by the will onlya charge. for sheba of the 
deity and other usual annual festivities were 
created on the properties by the will the 
right, title and interest of defendanis Nos. 2 
and 3 subject to that charge are’ liable to 
be sold. This question in this cage, there- 
fore, ultimately resolves itself into a ques- 
tion of the construction to be put upon 
Umacharan’s will. The first point which 
arises on the construction of the will is whe- 
ther according to the true intent of the 
will the deity for whom the properties in 
suit was granted was intended to take the 
property absolutely. From the terms of 
the will quoted above, it appears that the 
will begins with the dedication of the pro- 
perties to the idol. Thetestator then ap- 
points his wife and his son Durga Prasad, 
the manager or shebaits, and directs that 
out of tke income of the properties dedicat- 
ed the expenses for the maintenance of the 
deities mentioned in the will and for -per- 
formance of all hisusuel annual festivities 
should. be met first and the surplus is to 
be enjoyed by the members of his family 
in equal shares. He then prohibits his sons 
and grandsons from alienating the pro- 
perties. Although the will purports to begin’ 
with an absolute gift in favour of the idol, 


its subsequent provisions relating to the’ 


disposition of the surplus. income to the 


members of-his family * cut down. this abgo=, 
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lute gift. In Judunath Singh v. Thakur Siia- 
Ramji (1), Viscount Haldane, while explain- 
ing the decision of Sir George Turner in 
Sonatun Bysack v. Jagat Sundari (2), 
observed as follows : ' 2 

“Although nominally there was a gift at the be- 
ginning to the idol, that gift was so cut down by 
subsequent: dispositicn as to leaveit clear that the 
subsequent disposition ought to prevail, rather than 
the earlier one and that consequently there was no 
gift tothe idolsoas to make the property pass an 
absolute and entire interest in its favour.” 


. The intention of the testator as expressed 
in the will before us taken as a whole was 
not to apply the whole income of the estate 
for the benefit of the idol. We are, there- 
fore, of opinion, that by the provisions of 
the will the expeuses for the maintenance 
of the idols and other usual annual festivi- 
ties which were being carried on by the 
testator atthe timeof his death form a 
burden upon the properties left by him and 
that the properties were not made absolute 
debuttar by the will The next question 
that arises is whether the dispositions in 
favour of defendants Nos. 2 and 3 by the 
will created such an interest in them ag 
are liable to be sold in execution of a dec- 
ree against them, Applying the principle laid 
down by the Judicial Committee in the case 
of Ashutosh Mookerji v. Durga Charan (3), to 
the directions in the will before us that the 
surplus incomé is to be enjoyed by the 
members of the family in equal shares, we 
are of opinion, that this direction amounts 
toa bequest of the surplus to them for 
their own use and benefit. There are no 
words in the will to indicate that the tes- 
tator intended tolimit this bequest to the 
lifetime of defendants Nos. 2 and 3. Itis 
true thatthe testator has declared that de- 
fendants Nos. 2 and 3 or Karuna Kumar, 
shall not bè competent to sell or gift away 
or alienate any portion of his properties, 
But these directions being inconsistent with 
the interest given were wholly beyond the 
power of the testatcr and must be rejected 
as having no operation: Ashutosh Mookerji v. 
Durga Charan (3), cited above. This being 
so, under the will of Umacharan, defendants 
Nos. 2 and 3 obtained a share in the pro- 
perties in question which after satisfying 
the expenses actually incurred for the 
maintenance of the idols and the perfor- 
mance of the usual annual festivities may 
have some Value and was, therefore, liable 

(1) 39 A 553; 42 Ind, Cas, 225; AIR1917 P O 
177; 44 I A 187; 20 OC 200; 21 O W N 983; 22M L 
T 52; 19 Bom. L R687; (1917) M W N 608; 280 L 
J 309; 4 O L J 586 (PO. 

(2) 8 M I A 66; 2 Suther 37; 1 Sar, 721 (P O), 
(3) 5 Q 438; 6 IA 182; 4 Sar, 68 (e 0), 
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to be sold in execution of the decree obtain- 
ed by defendant No.1 against them. De- 
fendant No. 4 has, therefore, acquired by 
his purchase at the Court sale the right, 
title and interest of defendants Nos. 2 and 
3in the disputed properties under the 
will. : ; 

The learned Advocate forthe appellant 
contended that the share of defendants 
Nos. 2 and 3 was one-half. This was not 
disputed by the respondent. ‘lhe expen- 
ses with which these properties are charg- 
ed are incurred for the maintenance of the 
idols mentioned in the will and certain 
usual and annual festivities by which ap- 
parently the testator meant the periodical 
pujas and the customary sradh which, ac- 
cording tothe finding of the trial Judge, 
used to be performed by him during his 
lifetime and which are now being perform- 
ed by the shebaits. The trial Judge did 
not allow any evidence as to the actual 
amount spent in these connections. This 
amount will have to be ascertained in some 
future proceeding. The result, therefore, 
is that the appeal is allowed and the dec- 
rees of the Courts below are set aside. It 
js declared that the effect of the will of 
Umacharan was to charge the properties 
in suit with the payment of such sums of 
money as might be necessary to defray the 
. expenses which might be incurred by the 

managers of shebaits of the idol forthe daily 
worship of the idols mentioned in the will 
in the mannerin which such service was 
performed at the time of the death of the 
testator and with the expenses which might 
from year to year be incurred by them in 
performing the usual annual ceremonies 
which were being performed by the testa- 
tor in his lifetime in the manngrin which 
Buch ceremonies were being performed at 
the time of his death. Itis also declared 
that defendant No. 4 has acquired by his 
purchase at the auction-sale the right, title 
and interest of defendants Nos. 2 and 3 in 
the disputed properties under the terms of 
the will asconstrued by us. The parties 
will bear their own costs throughout this 
litigation. i 


D. Appeal allowed. 
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ALLAHABAD HIGH COURT 
Criminal Reference No. 705 of 1936 
November 6, 1936 
ALLSOP, J. 

RAM SARAN DAS—Appuicant 
VETSUS = 
Musammat RAM PJARI—~—Opposits Party. 

Criminal Procedure Code (Act V of 1898), s. 488 
—Mutual consent, meaning of ~Refusal of wife to. 
live with husband—Husband not insisting on her 
living with him—Living, if by mutual consent 
Enforceability of order for maintenance passed with 
consent of parties—Husband keeping mistress—W he- 
ther good ground for wife's refusing to live with him. 

The expression ‘mutual consent’ as used in sub- 
s. (4) of 3. 488, Criminal Procedure Code means a con~ 
sent on the part of the husband and wife to live apart, no 
matter what the circumstances may be. Wherea wife 
refuses to live with her husband on some specific ground 
such as cruelty or the fact thathe is keeping an- 
other woman, it cannot be said that the husband and 
wife are living apart by mutual consent if the hus- 
band does not insist that the wife should live with him4 

There is nothing in the provisions of s. 488, 
Oriminal Procedure Code, which would lead tothe 
conclusion that an order for maintenance passed by 
a Magistrate with the consent of a husband and 
wife cannot afterwards be enforced. Whether it is, 
or isnot tobe enforced depends upon the circum- 
stances ofthe case into which the Magistrate has, 
power tomake an enquiry. Where the Magistrate 
pesses an orderfcr maintenance with the consent of 
the wife and husband, the order can afterwards be 
enforced. Pal Singh v. Nihal Kuar (1) and Ram 
Saran Das v. Damodri (2), explained. 

The fact that the husband is keeping a mistress and 
is living with her, is sufficient for his wife to refuse to 
live with him, 

Cr. Ref. made by the Sessions Judge, 
Bijnore, dated August 28, 1936. 

Mr. Vishwa Mitra, for the Applicant. 

Mr. Baleshwari Prasad, for the Opposite 
Party. 


The Assistant Government Advoeate, fcr 
the Crown, 


Order.—This is a reference by the learn- 
ed Sessions Judge of Bijnore. He has: 
recommended that an order passed by a 
Magistrate under s. 488, Criminal Proce- 
dure Code, to enforce the payment of main- 
tenance by Ram Saran Das to his wife 
Musammat Ram Piari should be set aside. 
He has relied upon the cases in Pal Singh 
v. Nihal Kuar (1) and Ram Saran Das v. 
Damodri (2) for the proposition that an 
order for maintenance passed upon a com- 
promise between the husband and wife 
where it is agreed that maintenance shall 
be paid on certain conditions isan order 
which cannot be enforced in a Criminal 
Court. There is certainly support for this 


GQ) AIR 1932 Lah. 349; 137 Ind, Cas. 364; (1932) 
Cr. Cas. 430; 33 Cr. LT 488; 33 P L R 292; Ind. Rul. 
(1932) Lah. 339. - . 

(2) A T R 1934 Lali. 864; 152Ind, Cas, 946; 36 PL 
R158;7 R L 316; 36 Or. L J 193, i 
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propositioh in the two ‘cases upon which 
the learned Judge has relied, but I regret 
to say that] am unable to see any sufficient 
reason for thinking that the order of the 
Magistrate was illegal in the present case. 
Musammat Ram Piari made an-applica- 


tion in the yeai' 1931 that her husband Ram’ 


Saran Das should be directed to pay- her 
maintenance. Thereafter on May 16, 1931, 


the "husband and wife made a joint appli-- 


cation to the Court in which they said 
that they were agreed that Ram Saran 
Das should pay Musammat Ram Piari a 


sum of Rs. 4a month for her support pro-- 


vided that she did not go into the service 
of any other person and provided that she 
did not go to any other person’s house to 
cook for him. I am told that. that order 
has been enforced on several occasions 
by the Magistrate. Finally in February 
1936 Musammat Ram Piari made the ap- 
lication which has given rise to these 
proceedings. She said that Ram Saran 


Das had not paid her anything since May. 


1935 andshe asked the Magistrate to take 
action against him to force him to make 
the monthly payments which 
arrears. The Magistrate passed the order 
which was required-of him and Ram Saran 
Das then made an ‘application in revision 
in the Court of the Sessions Judge say- 
ing thatthe Criminal Court had no juris- 


diction to enforce an order of maintenance 


in the circumstances of this case. 


One reason why it was held in’ the 


Lahore cases to which I have referred that 
a Criminal Court could not enforce an order 
_of this kind is that sub-s. (4) of s. 488 
contains the provision that no wife shall 


be entitled to receive an allowance from - 


her husband if they are living separately 
by mutual consent, and if there is a com- 
promise in which it is agreed that the 
woman shall live apart from the man, then 
it may he said that they are living apart 
by. mutual consent. I do not think that 
the expression “mutual consent” is capable 
of being interpreted in this way. Ithink 
the mutual consent as used in the sub-s. (4) 
of s. 488 means a consent on the part of 
the husband and wife to live apart no mat- 
ter what the circumstances may be. Where 
a wife refuses to live with her husband 
on some specific, ground such as-cruelty or 
the fact that he is “keeping* another 
woman, I do not think that it can be said 
that the husband and .wife are living apart 
by mutual consent. if the husband does 
not insist that the wife should.live with 
him. If that expression hdd this meajjing, 
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a husband could, I imagine, defeat a’most 
any conceivable application for main- 
tenance under s. 488, Criminal Procedure 
Code. These applications are made for the 
most part if not always by.women who are 
living apart from their husbands and who 
for some reason are unable to live with 
their husbands. The hushand in the first 
instance may attempt to defeat the claim 
by saying that he is willing to support his 
wife if she will live with him, but if it is 
found that she has ‘gcod reason for not 
living with him he can then turn round 
and defeat the claim by saying that he 
does not want her and it might then perhaps 
be said that there was mutual consent to 
a separation because she did not want to 
live with her husband and he did not 
want her to live with him. I donot think 
that the expression “mutual consent” can 
be interpreted in this way. 

Another reason for holding that the 
Criminal Court had no jurisdiction was that- 
it could not pass a conditional order. Again 
I do not see that there is any force in 
this objection. A Magistrate can make an 
order for maintenance which can be oppos- 
ed upon the ground that the woman 
should live with the husband if there isa 
controversy between the parties upon that 
point. I can see no reason why the parties 
should not come to terms on conditions 
arranged by themselves'-and that the 
Magistrate should then not pass an order 
for maintenance. When the Magistrate 
comes to enforce the order, it will again be 
open ‘tothe husband to show cause why 
the payment should not be made. Sub- 
s. 3o0f s. 488 begins with the words: 


“I£ any person so ordered fails without sufficient 
cause to comply with the order,....” 


It is obviously intended that the hus- 
band may when the Magistrate proposes 
to enforce payment raise eny points which 
might have been open tohim atthe time 
when the original order was made. I 
think-if the husband agreed to pay main- 
tenance on certain conditions and afler- 
wards found that those conditions were 
not satisfied, that in itself might be u 
sufficient cause for non-payment on his 
part and that the Magistrate for that 
tan might refuse to enforce his original 
order, 


Ican see nothing in the provisions of 
s. 488, Criminal Procedure „Code, which 
would lead to the conclusion that an order 
for maintenance passed by a Magistrate 
with the consent of a husband and wife 
cannot afterwards he enforced. Whether 
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it is or is not to be enforced depends upon 
the circumstances of the case into which 
the Magistrate has power tomake an en- 
quiry. In the present case the husband 
promised to pay Rs. 4 a month and-it has 
been found as a fact that the conditions 
which he laid down, viz., that his- wife 
should not gointo service or cook for- other 
people have been obeyed. It has been 
suggested that on two occasions the hus- 
band had said in -writing that he was pre- 
pared to support his‘wife if she lived with 
him and it is argued that the Magistrate 
has not gone into this question. The 
Magisirate, however, in his order has said 
that the wife was refusing to live with her 
husband because he had mistress staying 
in the house. That would surely be a 
sufficient reason for the wife to refuse to 
live with him. In my opinion there jis no 
ground for interference in revision with the 
order of the Magistrate and I reject the 
reference. 
N. Reference rejected. 
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BOMBAY HIGH COURT. 
Civil Revision Application No. 217 of 1935 

July 24, 1936 

Beaumont, C. J. 

RATAN JAYAKISON SHUKLA— 
APPLICANT 

f : versus 

BAPU HIRAJI KUNBI—OPPONENT 

Bombay Civil Courts Act (XIV of 1869), s. 40— 
Plaint presented outside office hours—~Whether can 
accept plaint—Clerk receiving it and referring +t 
to Judge—Clerk, if accepts it—Civil Procedure Cade 
(Act V of 1908), O. IV, r. 1, s. 115—Question of fact 
—Revision. 

The clerk of the Court who is a duly constituted 
officer of the Court with power to accept a plaint 
under the Bombay Civil Courts Act, can accept that 
plaint outside office hours and outside the Court 
buildings, although the clerk is not bound to accept 
There is nothing in 
O. IV, r. 1, Civil Procedure Code, to suggest that 
the plaint must he presented during Court hours, 
or within the precincts of the Court. Thakur Din 
Ram v. Hari Das (1) and Sattayya Padayachi v. 
Soundarathacht \2), relied on. i 

Where the clerk accepts the plaint only efter re- 
ferring the matter to the Judge, the clerk who mere- 
ly receives it, cannot be said to have accepted it. 

The question whether or not a plaint was accept- 
ed is one of fact with which the High Court will not 
dealin revision. 

C. R. A. against an order ofthe District 
Judge, Hast Khandesh, Jalgaon, in Appeal 
No. 139 of 1934. 

Messrs. W. B. Pradhan and M. W. Pra- 
dhan, for the Applicant. 

. Mr. Y: V. Dixit, for the Opponent. 
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Order. —This is an application in revi- 

sion under s. 115, Civil Procedure Code, 

against an order made by the District 


Judge of East Khandesh, and it iaises a 
unimportant. point. The 


day for filing the suit so as to bring it 
within the period of limitation was Febru- 
ary 28, 1933. At1l p.m. on that day the 
plaintiff presented his plaint to the clerk 
of the Subordinate Judge's Court, in which 
the plaint was to be filed, at the clerk's 
private house. Both the trial Court and the 
lower Appellate Court assumed that the 
clerk purported to accept the plaint co 
presented, but they held, on that assump- 
tion that the plaint was not properly pre- 
sented, and that the clerk had no power to 
accept it. If I were prepared to accept 
the fact that the plaint was accepted by 
the clerk, I should disagree with the 
judgments of the lower Courts and hold 
that the plaint was presented. in time. 
O. IV, 1. 1, provides that 

“Every suit shall be instituted by presenting a 


plaint tothe Court or saeh offiseras it appoints in 
this behalf.” 


There is nothing to suggest that the plaint 
must be presented ‘during Court hours, or 
within the precincts of-the Court. Section 
40, Bombay Civil Courts. Act, provides fot 
the appointment of a clerk of a Civil Court, 
and directs that in addition to such duties.as- 


may from time to time be prescribed by the , 
High Court, he may receive and register ° 


plaints, and shall refer, such as he may 


consider should be refused, for the crdevrs of:: 


Judge of the Court. So-that under that 
section the clerk can receive plaints. 


ed, he must refer the matter to theJtidge.: 
But I apprehend that if he is doubiftl 
whether a plaint should be received òt not, 
it is open to himto refuse to receive it, 
and refer the matter totheJudge. It has 
been held both in Allahabad and in Mad- 
ras, Thakur Din Ram v. Hari Das (1), and 
Satiaya Padayachi v. Soundarathachi (2), 
that the Judge can accept a plaint at any 
hour he chooses, though outside office 
hours, and at any place he chooses, and I see 
myself no reason to doubt that the clerk of 


the-Court who is a duly constituted” officer: 


of the Court with power to accept a plaint 
under the Bombay Civil Courts Act, can 
accept that plaint outside office hours and 
outside the Court buildings, although I do 

(1) 34 A 462; 14 Ind. Cas.-714;9 AL J 743 (F B) 

(2)47 M 312; A I R192: Mad. 448; 79 Ind. Cas. 
ie am Lid 78; (1924) M W N 162; 19 L W 468 


If he * 
_thinks that a plaint ought not to be receiv- 


b 


’ 


“1937: 
not, for a morent biiêgesh that the clerk is 
bound to accept a plaint out of Court hours. 
But Iam not at all satisfied in thiš case that 


It -was presented tæ him, as E have said, at 
-11 p. m. on the 28th, and there is an endorse- | 
ment upon it, “Received on February 28," 
1933, -at 11 p.m. vide order dated March 1,- 
1933.." Itis clear, therefore, that that en- 
dorsement*cannot have been made until 
after the order of March 1, 1933, had been 
made, sothat-the endorsement must have 
been made some time after, a day at least 
after thé presentation of the plaint. It ap- 
pears from the learned Subordinate Judge's 
-order-made on March 1, 1933, that the plaint 
was presented to the clerk at 1l P.M. on 
‘the last.day-of limitation, and that the 
ratification by the Judge of such presenta- 
tion was sought on March 1. The Judge 
doubted whether he could ratify, what he 
calls the piesentation-to the clerk after the 
period of limitation had expired, but he 
directed that the plaint should be, accepted 
subject to any objection that might be taken 
at the hearing. It seems to me clear from 
that order of the learned Judge that the 
clerk had not himself.accepted the plaint. 
He only accepted it after the Judge 
approved; in other words, he really 
referred the-matter to the Judge, and the 
Judge could not acceptthe plaint on the 
day after limitation had expired. If the 
clerk had accepted the plaint, no ratification 


bythe Judge was required. Whether or , 


not.the plaint was accepted by the clerk is 


a` question of fact with which I cannot deal . 


in. revision, . and before altering the orders 
of the lower Court, 1 should have to refer 
back-the,question of fact. But as J am- 
satisfied on the documents that the only 
proper; answer to such a question would be 
that the plaint was not accepted on Febru- 
ary 28, 1933, andas it would follow from 
such a finding that the orders of the lower 
Courts are right, it is undesirable..to make 
any. reference on: the question of fact. I 
think, therefore, that the orders of the lower 


Courts are right, though. not for the reasons - 


which the learned Judges gave. That being 
50. S application must be dismisséd with 
‘costa, : 


Me ; cs Application dismissed. 


1d6—113 & 114 
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in fact the clerk eversdid accept:ihe plaint. ° 


. given onthe 15th of a month by 
` party.was essential.. The trial Court decreed 
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ALLAHABAD.HIGH COURT .- . 
< Letters Patent Appeal No. 75 of 1935 
September 17, 1936 ; 
_ Sucatman, Č. J. AND Bennet, J. . 
“A. P BAGOHI—DEFENDANT— APPELLANT 
. i versus ~~ 
-+ Mes. F. MORGAN— PLAINTIFF — 
di RESPONDENT 
Lease—Validity—Lease for more than one year 
and continuing in perpetuity requires registration 
—Mere possession by lessee is not_enough to give 
him perpetual lease—Transfer of Property Act (IV 
of 1882), s.106—Notice—No date of commencement 
of lease fixed—Rent payable monthly—Fifieen days 
notice expiring with end of tenancy held suffictent— 
Civil Procedure Code (Act V of 1908), O. XX, r.12— 
Preliminary decree, when necessary. 
- Before a lease can be validly executed and regis- 
tered, there ought to be ‘a writing signed by the 
lessor wher immovable property is leased out, and 
-a meré kabuliyat by the defendant is of no avail. 
A leass for mote than a year und continuing 
in perpetuity requires registration. Without a 
registered document such a lease cannot be given 
effect to. The mere fact that the defendant obtain- 
ed poss2ssion will not entitle him to force upon 
the plaintiff terms which would amount to a grant 
in perpetuity. The doctrine of part performance 
does not apply. . 
Where no date is fixed as to commencement of 
lease and the lease money is payable .by monthly 
_rent,. the lease -is terminable by 15 days’ notice 
expiring with the end of the month of tenancy. 
Notice given on Jane 24 calling on the lessee to 
vacate by the mid-night of July 31 following is 
a valid notice. Benoy Krishna Das v.. Salsiccioni 
. (1), explained. fe a ah 
A preliminary decree becom23 necessary where 
the exact amount has to be ascertained after an 
examination of fresh evidence, a ae 


L. P. A. against a decision of Bajpai, J., 
dated May 3, 19095. 5 7 0 A 
Mr. P. L. Banerji, for the Appellant. . :- 
Mr. Muhammad Ismail, for the..Respon- 

- dent. f nae 
Judgmént.—This is a defendant's appeal 
. arising out ofa suit for ejectment and ar- 
rears of rent from the defendant who occu- 
pied the plaintiff's house at No. 10, Albert 
“Road. Admittedly the monthly rent fixed 
wasRs.75. The plaintiff's case was that 
the defendant in spite of repeated: notices 
to vacate the premises stuck to the place 
and -did not deliver possession to the plain- 
tiff. The main defence consisted of two 
pleas, namely:,(1) That there was a con- 
- tract cf tenancy between the parties under 
which it- was agreed that so iong as the 
defendant continued to pay rent regularly 
‘and complied with the other conditions, the 
plaintif would not be entitled. to give him 
notice to quit and (2) that 15 days’ notice 
: j either 


the claim, but on appeal the lower Appels 
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late Ccurt has dismissed the claim. The 
findings of the lower Appellate Court are 
that the plaintiff had never accepted the 
condition set up by the defendant regard- 
ing his continuance so Jong as he paid rent 
regularly, and there is again a. further 
finding that she never accepted the term 
not to eject the defendant if rents were 
paid. The learned Judge says: “It seems 
to me ihat it is clear that she did not ac- 
cept that condition.” The defendant relied 
on certain correspondence which passed bet- 
ween the parties prior to the occupation of 
the house by the defendant. 

The lower Court has rightly pointed out 
ihat the defendant was a trained lawyer 
familiar with the work of Courts, whereas 
the plaintiff was an old lady, a lay person, 
who could not be expected to be acquaint- 
ed with the technicalities of the law. She 
had offered to let out the house on rent to 
the defendant on Rs. 75 a month and she 
had written a letter to that effect to the 
defendant on ithe May 12,1930, that he 
was t6 take the house on a monthly rental 
‘of Rs. 75. The defendant offered some 
conditions in his letter of the May 13. On 
May 14, 1930, the plaintiff sent a letter in 
which, among other matters, she said that 
15 days’ notice of removal to be given on 
the fifteenth of a month by either party, 
that is the landlord and tenant, should be 
a condition. The defendant in reply never 
accepted all the conditions put forward by 
the plaintiff in her letter of May 14, 1930. 
On the other hand, he accepted some of 
them and put forward no Jess than nine 
more conditions, including the one in 
which ‘it was said that so long as he paid 

-the rent regularly and complied with. the 

` conditions, the landlady should not be entitl- 
ed to give him notice to quit. As the offer 
made by the plaintiff was. not accepted in 
full, but a large number of new conditions 
were proposed, it became a counteroffer 
and byno means an acceptance. Itis an 
admitted fact that the plaintiff never replied 
to this letter. : 

The defendant, although he was a lawyer 
and was dealing with a lay person, never 
took care toobtain any writing from the 
plaintiff clearly indic::ing that she agreed 

Sto the condition that she would not be 
‘entitled to serve rrtice upon the defendant 
to vacate the premiscs su long as rents 
were paid regularly. Tt would indeed be 
a strange condition uniess there were some 
consideration, like premium for a perma- 
nent lease, actually paid. On-May 18, 1930, 
without having received any letter from 
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the plaintiff accepting his terms, and with” 
cut taking any writing from her as to exact 
conditions agreed upon, the defendant 
cecupied the house.and began to live init 
asa tenant and continued to pay Rs. 75 a 
month as rent for the house. It is, there- 
fore, not surprising that the lower Appellate 
Court has come to the conclusion that there 
was never any contract as put forward by 
the defendant and that the plaintiff had 
never in!fact accepted the condition den 
priving her of her right to geb the 
premises vacated and restricting such right 
to the case only when rents were not paid 
regularly. Such a lease would obviously. be 
a permanent lease which would enure al- 


‘most for ever, at least from generation to 


generation so long as rents were paid res 
gularly and no other conditions were’ ex- 
pressly broken. The lower Appellate 
Court has further found it most difficult to 
believe that the defendant would have on 
a mere oral assurance or acceptance of his 
{erms by the plaintiff ‘taken possession of 
the house without getting something in a 
more indelible form from her, and accord- 
ingly its categorical finding is that the 
term was never accepted either expressly 
or tacitly by the plaintiff, and that this 


` condition in dispute which is the funda- 


mental and sole deciding favtor in the 
defendant’s case has not been establishedl 
to have been agreed upon. He has further 
remarked that as without taking any writ 
ing from the plaintiff to enter into the 
possession of the house, the defendant 


_ took possession, it may be inferred that he 


agreed to thé terms which had been offeredl 
by her, which are the ordinary terms om 
which houses are let out on monthly tenancies 
terminable at 15 days’ notice. The oral 
evidence ina matter of this kind was oñ 
course interested and was rejected by the 
lower Appellate Court. 

The learned Judge of this Court has agait 
taken pains to examine the entire corres 
pondence carefully and after a consider 
ation of the entire correspondence has come 
tothe same conclusion that there was nc 
contract in fact between the parties tha 
the defendant would not be liable to eject 
ment solong as he paid rents regularly 
We think it was wholly unnecessary fo 
the learned Judge to go into this matte: 
as tle ‘nding really was one of fact. I 
‘was Doi a casccf any interpretation of» 
title deed which was the foundation of th 
defendant’s title, but an inference to b 
drawn from a number of documents as we. 
as evidence and circumstances which car 
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not be questioned in Second appeal. Quite 
apart from this,.we are satisfied that the 
defendant's case has not. a leg to.stand 
upon. The contract of lease as alleged by 
the defendant would become no doubt one 
of a permanent lease.or lease in perpetuity 
which would hold good from generation to 
generation so long as rents were paid regu- 
larly. There was no writing obtained from 
the plaintiff forsuch a lease and we have 
only the condition contained in the letter 
written by the defendant, the alleged 
lessee. According to the rulings of this Court, 
before a lease can: be validly executed and 
registered, there ought to be a writing sign- 
ed by the lessor when immovable property 
is leased out, and a mere kabuliyat by 
the defendant ig of no avail. The lease 
being for more than a year and continuing 
in perpetuity would require registration. 
Without a registered document sucha lease 
could not be given effect to. The mere fact 
that the defendant obtained possession 
would not entitle him to force upon the 
plaintiff terms which would amount to a 
grant in perpetuity. 

- On behalf of the defendant it is urged 
that s.53-A, Transfer of Property, Act, would 
help the defendant when there is a com- 
pleted contract. That section is obviously 
inapplicable because it refers to cases where 
there is a contract to transfer for consider- 
ation any immovable property by writing 
signed by a person or on his behalf from 
which the terms necessary to constitute 
the transfer can be ascertained with reason- 
able certainty. Admittedly there is no 
writing signed by the plaintiff containing 
any such condition, much less any writing 
from which such a condition could be deduct- 
ed with. reasonable certainty. Again the 
part performance of the contract would 
entitle the defendant to remain in posses- 
sion until evicted on notice and would 
entitle the plaintiff to claim rent from 
the defendant, but in the absence of a 
written contract signed by her would not 
grant tothe defendant permanent rights 
as rights of a perpetual lessee. The next 
point urged on behalf ofthe defendant is 
that the notice served by the plaintiff was 
invalid inasmuch as this notice should 
have expired on August 1, and not on 
July 31. The defendant in one breath 
pleads that there was a contract under which 
he was not liable to ejectment at all, 
and in the same breath pleads that 
was a contract between the parties that 
the tenancy could be terminated on 15 


days’ notice. The fact is that the letter. 


À. P, BaGcat v. P. MéRedN (ALL) - 


“in ihe first instance and then order 
there , 
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which contained the condition of 15'days' 
notice was never accepted by the defendant. 
We have already pointed out that his reply 
was in the form of a counteroffer which 
had imposed fresh conditions. There is, 
therefore, nothing to show that this condi- 
tion was expressly accepted hy the defen- 
dant. Indeed if hiscase had any semblance 
to reality, he would not have accepted the 
condition of being compelled to vacate the 
premises on receiptof 15 dars’ notice. 
The contention is based on the decision of 
their Lordships of the Privy Council in 
Benoy Krishna Das v. Salsieciont (1). That 
was, however, a case under s. 110, Transfer 
of Property Act, which provides that where 
the time limited by a lease of immovable 
property is expressed as commencing from 
a particular day,in computing that time 
such day shall be excluded. Admitted- 
ly there was no writing in the present case 
where any particular date was expressed 
as the date from which the lease would 
commence. The caseinthe absence of a 
contract to the contrary would be governed 
by s.106, Transfer of Property Act, and 
monthly rent being payable, the lease would 
terminate by 15 days’ notice, expiring with 
the end of amonth of the tenancy. Tne 
plaintiff had given notice on June 24, 1931, 
calling upon the defendant to vacate the 
premises by the midnightof July 31, 
following. It is impossible to accept the 
contention that the plaintiff was bound to 
send the notice on July 15, and could 
not have sentit earlier or that she ought 


to have asked the defendant to vacate the 


premises on the expiry of August.1, and 
not at the end of the July 31. i - 
The last point urged is that the defen- 
dant has paidsome municipal taxes and has 
also spent some money on repairs for which 
credit should have been: given. The poinig 
were not taken in the written statement nor 
was the matter brought to the notice of 
the lower Appellate Court by means of 
any written application. There is according- 
ly no reference to these points in the 
judgment of the lower Appellate Court. 
The point was, therefore, not allowed- to be 
raised by the learned Judgeof this Court at 
this late stage. The contention urged by 
the defendant is that under O. XX, r. 12, 
Civil Procedure Code, it was the duty of 
the Court below to passa preliminary decree 
the 
G) AIR 1932 PO 279; 141 Ind Cas. 514: 591 A 
414; 9 O W N 592; 63M L J 685; (1932) M W N 1237; 
16 R D 539; 370 WN 1; 36 L W 747; 560 LJ 319; 
35 Bom. L R 6; Ind. Rul, (1933) P O 22; 600386; (1933) 
A L J 423 (P.O). ASI É 
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amount due to the plaintiff to be ascertained 
80 as to give the defendant an opportunity 
to show the payment of taxes and the amount 
spent by him on repairs. When the plain- 
tiff made it clear that she would not press 
her claim for damages and confined her 
relief to the recovery of the fixed rents 
which had been agreed upon between the 
parties, the amount was definitely ascertain- 
ed and there was no occasion for framing 
a preliminary decree so that there may be 
another ascertainment of the amount due to 
the plaintiff. A preliminary decree becomes 
necessary where the exact amount has to 
be ascertained after an examination of fresh 
evidence. There was no such thing in this 
case and we do not think that the Court 
below ' was bound to pass a preliminary 
decree in the first instance. 

The case of the defendant has completely 
broken down, and it is not surprising that he 
should have failed. When a lawyer deals 
with alay person, especially a stranger, 
in respect of a contract of lease regarding 
immovable property, it is expected ithat he 
would have a written and an unambiguous 
document executed by the lady. If he 
relies; merely on her implied consent by 
her not objecting to the defendant's occu- 
pation, he has himself to. thank for, if the 
Courts refuse to accept his story. It is 
difficult to believe that if there had been 
a. clear and agreed contract between the 

arfies, no writing would have been taken: 
fom the plaintiff under her: own signature 
so that she might not have any longer any 
loophole for escape. We accordingly dis- 
miss this appeal with costs. 

D Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 264 of 1932- 
February 7, 1936 

D. N. MITTER AND PATTERSON, JJ. : 

BEJOY KUMAR BHATTACHARJEE AND 
ANOTHER—APPELLANTS 
versus | 

Fira SATISH CHANDRA . NANDI, 
A JNANENDRA NATH NANDI, 
~: DHIRENDRA NATH NANDI— 
: -—PLAINTIFFS AND OTHERS— 
E RESPONDENTS a. A 
. Pleadings—Construction—Court must look to plaint, 
issues and manner in which case was fought to de- 
termine if there ts variance between plaint and case 
alleged—Limitation Act (IX of 1908), Sch. I, Art. 85, 
e. 3—Mutual, open and current account—What con- 
stitutes+-Matertal to sustain defence not put_before 


Court-—Plea of limitation at appellate stage, if can- 


be sustained, 
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Pleadings should nob be cofistrued too narrowly 
and in dealing with the question whether there has 
‘been a variance between a plaintiff's pleadings andl 
the cass alleged at the trial the Court must look not 
to the msre wording of the plaint, but to the issues 
which were settled for trial and to the manner in 
which the case was deliberately fought out by both 
the parties in the trial Court. Sagarmal Nathany v. 
John Carapiet Galstaun (L), referred to. 

Transactions to be one of mutual, open and running 
accounts within the meaning of Art. 85 of the Sche- 
dule to the Limitation Act must disclose reciprocal 
demands. Reciprocal demands involve, transactions» 
on each side creating independent obligations on 
the other and not merely transactions which create 
obligations on one side, those on the other being 
merely complete or partial discharges of such obliga- 
tions. The Tea Financing Syndicate, Ltd. v. Chandra 
Kamal Bez Barua (2), followed. h 

It is true that the plea of limitation can be urged 
at any stage having regard to s, 3, Limitation Act, 
but when a party does take the appropriate defence» 
but does not put before.the Court materials to sus- 
tain that defence it becomes difficult for the Court 
sitting ın appeal to give effect to the defence con. 
tention andthe Court is justified in rejecting it. 

A, from original decree of the Sub-Judge,, 
Second Court, -Hooghly, dated August 4,, 
1932. A 

Messrs. Amarendra Nath Basu andi 
Lalit Mohan Sanyal, for the Appellant. 

Messrs. Sarat Chandra Roy Choudhury, 
Panna Lal Chatterji for Mr. Nando Gopab 
Banerji, for the Respondents. 

D. N. Mitter, J.—'Thisis an appeal by 
defendants Nos. 1, 5 and 6 from the decision» 
of the Subordinate Judge, Hooghly, dated 
August 4,1932, by which he decreed the 
suit of the plaintiff for recovery of s 
certain sum of money. Defendant No. M 
died during the pendency of the appea 
and his five sons, who are defendants Nos 
2 to 6 to the suit, have’ been substituted in 
his place as the heirs and legal representa 
tives under the law. The case stated ir 
the plaint is that the defendants purchaser 
from the plaintiff bricks and other mater 
ials for the construction of cooly lines om 
the Brahmanberia Jute Mills. tis allege 
in the plaint that the defendant toob 
material of the value of Rs. 12,674-7-0 fror 
the plaintiff between February 24, 1925, anc 
October 27, 1928. The defendants made 
payments from time to time of the sun 
of Rs. 8,725-9-9 between April9, 1925, anc 
February 27, 1928. The plaintiff accord: 
ingly sued for the balance of Rs. 3,948-13-i 
and to their claim they added the sun 
of Rs. 1,777-6-0 for interest at the rate 0 
18 per cent. per annum. The total clain 
was laid at Rs. 5,720-5-3. On August 17 
1928, defendant No 1 wrote a letter ix 
favour of the piziotiff in which he agreer 
to be bound as a surety for the debt of the 
partnership, 
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The suit was contested by defendant 
‘No. 1 and his two sons, defendants Nos. 5 
and 6 who by their written defence denied 
wiability on the ground that they are not 
partners of the firm which took the mate- 
tials and were not liable. They also 
wleaded limitation of a portion of the 
zaim. They further contended in their 
written defence that the interest at the 
«ate of 18 per cent. per annum was exces- 
sive and unconscionable. Several issues 
were joined in the suit. The Subordinate 


Judge after taking evidence came to the- 


sonclusicn that all the defendants were 
wartners and were liable as such. On the 
question of limitation he reached the con- 
clusion that as the suit which was instituted 
m May 5, 1931, was within three years of the 
iast payment it was within time and he 
lecreed the plaintiff's claim in full. Against 
his decision defendants Nos. 1, 5 and 6 
rave taken this appeal to this Court and 
lefendant No. 1 having died during the 
pendency of the appeal, the appeal is being 
tontinued by his heirs. Several points 
ave been argued before us in support of 
he appeal. Itis argued inthe first place 
hat in finding that defendants Nos. 1,5 and 
3 were partners the Subordinate Judge 
aasgone against the pleadings as the 
ase in the plaint is that defendant No. 1 
vas the sule partner and that all these 
defendants have been made liable because 
he articles were taken through them and 
here is absolutely no evidence on the 
ecord toshow that defendants Nos. 5 and 
4 were partners. As against defendant 
To. 1, itis next contended, the claim on 
he basis of suretyship cannot stand for the 
‘ase of the suretyship’ was not pleaded 
nd even assuming that the case of surety- 


‘tip is made out, the plaintiff cannot get a . 


lecree against defendant No. 1 on that 
ooting asthe plaintiff did not get pay- 
aentfrom the principal debtor and the 
«airetyship was consequently discharged. 
4 is argued by the appellant that the claim 
wacludes the price of the material after 
he letter of suretyship was- given; and itis 
rgued further that a good portion of the 
laim was barred by limitation, and lastly, it 
s argued that the question of interest was 
.ot properly dealt with by the; Subordinate 
udge. 

We will take the grounds in the order 
a which we have stated them. In so far 
s ground No. 1 is concerned, which really 
ests on the argument that there is a vari- 
nee between the pleadings and on the 
westion as to who are really the partners, 
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our attention has been drawn by Mr. Bosé 
who appears for the appellant to para. 1 
of the plaint where it is stated that the 
defendants-are a firm of contractors and 
their firm is known under the name and - 
style of Pelley Brothers. It is also stated 
then that defendant No. 1 is the father of . 
defendants Nos. 2 to6 and they live jointly 
asmembers of a joint family and the - 
real owner of the firm of Pelley Brothers ` 
is defendant No. 1 and the sons being . 
capable, manage the'businéss. It is argued ~ 
that the Subordinate Judge’s finding that . 
all the six defendants were partners of the ` 
firm of Pelley Brothers is clearly inconsis- . 
tent with the statement made in para. 1 ` 
where the allegation is that the real owner ` 
ofthe firm is defendant No.1. It appears, 
however, that when the matter came before 
the Subordinate Judge several issues were © 
framed of which issue No.4 was to the fol- 
lowing effect:— f | 
“Who are the proprietors of firm of Pelley Bro. 
thers? Have defendants Nos. 1,5 and 6 any in. ` 
terest in it? Ifnot, are they liable for debts due to 
the plaintiff ?" NA 
Upon this issue evidence was directed 
and the issue was deliberately fought out 
in the Court below. In such circumstances 
it would not be right for us to hold that - 
the Subordinate Judge was wrong in arriv- 
ing at the conclusion that all the defendants 
were partners of the firm even in view of 
the case as laidin para. 1 of the plaint. In 
cases ofthis kind one has to bear in mind 
certain observations of their Lordships of 
the Judicial Committee of the Privy Coun- 
cil bearing on the question in Sagarmal 
Nathany v. John Carapiet Galstaun (1). 
In that case it was pointed out by their 
Lordships that pleadings should not be 
construed toonarrowly and, therefore, in 
dealing with the question whether there 
has been a variance between a plaintiff's > 
pleadings and the case alleged at the trial 
the Court mustlook not tothe mere word- 
ing of the plaint, but to the issues which 
were settled for trial and to the manner 
in which the case was deliberately fought 
out by both the parties in the trial Court. 
Whatever the statement be in para.1 of 
the plaint, it appears clear thatthe parties 
understood that the real issue was whether 
all the defendants, including the appeal- 
ing defendants, were partners or. not. In 
the case before the Judicial Committee Lord 
Tomlin pointed out thus:— 
“Their Lordships so far as the first suit is con- 
(1) 52 CLT 1; 124 Ind. Cas, 887; AI R 1930 P O 
203; Ind. Rul. (1930) PO 263; 32 Bom. LR 1166; 59 
M LJ 328; 32 L W 467 (P. O). 
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cerned, see no reason ‘to differ from the main 
findings of facts of the trial Judge and are of opinion 
thatthe High Oonrt founded themselves upon too 
narrow a ground in dismissing the suit for variance. 
Their Lordships are satisfied that notwithstanding 
the form of the plaint the suit was fought by the 
parties deliberately upon issues substantially as 
framed by the trial Judge and ought upon that 
footing to be determined." 


_ We do not think, therefore, that there 
is any substance in the ground which is 
raised astothe variance of the pleadings 


and proof, having regard to the course” 


which the trial took. after the issues were 
framed. We donot think that there has 
been any prejudice in so far as defend- 
ants Nos. L to 6 are concerned. The next 
point taken isthat there is absolutely no 
evidence toshow that defendants Nos. 5 
and 6 are partners. We do not think that 
this ground is sustainable seeing that there 
area few outstanding facts which leave 
no doubt in our mind that the partnership 
consists of the father defendant No. 1, and 
hig five sons. One of such outstanding 
facts is that it is admitted by defendant 
No. 1; the father, when he deposed before 
the Commissioner that he gave a sum of 
about 23 lacs of rupees in order to enable 
the sons including the appealing defendants 
to start this business. We are asked, bav- 
ing regard to the evidence given before 
the Commissioner that he was giving the 
sum to the other defendants, namely de- 
ferdanis Nos. 2,3 and 4 for starting this 
business. But as has been pointed out by 
the Subordinate Judge that the right con- 
struction to be put upon the evidence 
of defendant No.1 given before the Com- 
missioner isto hold that he was giving 
it to all his sons, for it is not likely that he 
- should invest a sum of 24 lacs of rupees 
depriving his two younger sons from the 
benefit of the partnerships. This also 
appears to be the case from certain cor- 
respondence which has been referred to by 
the Subordinate Judge—certain letters and 
postcards Exs. 5and5 (a). There defend- 
ant No. 1 was writing to the other plaintiff 
Satis Nundy for taking time to adjust the 
accounts. 


This is only consistent with the cir- 
cumstance that defendant No. 1 wasa part- 
ner. ` An attempt was made, therefore, both 
in this Court as also in the Court below to 
show that neither Ex.5 nor Ex. 5 (a) con- 
tains the genuine signature of defendant 
No.1 and this attempt failed before the 
Subordinate Judge who had no hesitation 
in rejecting this contention. He held that 


the signatures on these two letters were. 
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genuine. The two letters Ex.5 and Ex.5 
(a) are to be found printed at pp. 32 and. 
33 of ihe second part of the paper book It 
is true that defendant No. 1 has givena 
denial to these signatures but the Subordi- 
nate Judge is of opinion that the evidence 
of defendant No. 1 is of a shifting and pre- 
varicating kind, and that he was unable to 
place any reliance on it after a careful per- 
usal of it, and it seems to us that the whole 
object cf defendant No. 1 was to shield 
defendants Nes. 2,3 and 4 and to make it 
difficult for the plaintiff to realize his money. 
We areinentire agreement with the Sub- 


ordinate Judge after having gone into the 


enlire evidence on this point. With re- 
gard tothe ground about the liability on 
the basis of suretyship, itis not necessary 
to come to any conclusion in view of our 
finding that defendant No. I's liability as 
partner has been established to cur statis- 
faction. The real question on which we 
have heard the respondent and thought that 
the case calls for a reply was the plea of 
limitation. It appears from the finding of 
the Subordinate Judge on this question of 
limitation that the issue cf limitation was 
not urged or made out by evidence. 

It appears ihat the Subordinate Judge 
negatived the plea of limitation on the 
ground, as he puts it, that the suit was 
instituted on the Baishakh 22, 1338 B.S. 
corresponding to May 5, 1931, and that the 
claim was within time because the date of 
the last transaction was Kartick 1335 B. 8. 
This finding of the Subordinate Judge 
would undoubtedly be justified if the case 
was treafed as one of mutual, open and 
running accounts within the meaning of 
Art. 85 of the Schedules to the Limitation 
Act. Having regard to the evidence which 
has been given in this case it cannot be said 
taat the transaction in this case disclosed the 
case of mutual open and current account 
where there has been reciprocal demands. 
"The present case appears to be one in 
which goods were purchased and payments 
made in discharge of the price of the said 
goods. The true test in cases of open and 
mutual accounts bas been discussed in a 
very elaborate judgment of Sir George 
Rankin, C. J., (as he then was) in the case of 
The Tea Financing Syndicate Lid. v. Chandra 
After an exhaus- 
tive review of the authorities Sir George 
Rankin summarizes his conclusion as fol- 
lows: f 

(2) 52 OL J 314; 133 Ind, Cas. 801; AI R 1931 Oal 


3459; 58 C 649; 34 O W N 1175; Ind. Rul. 931) Ca. 
753, ; l 
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“There can, I think, be no doubt that the require- 
ment of reciprocal demands involves, as all the 
Indian cases have decided following Holloway, Ag. 
©. J., transactions on each side creating independent 
obligations on the other and not merely transactione 
which create obligations on one side: those on ths 
other being merely complete or partial discharges 
of such obligations.” f : 


The present case is really a case where 
there are obligations on one side, those on 
the other side being merely partial dis- 
charges of the obligation. The goods were 
purchased and were paid for. In this view 
it appears that Mr. Sarat Chandra Roy 
Choudhury who appears for the respondent 
does not contest the argument of the ap- 
pellants that Art. 85 does not apply to this 
case but concedes that the real article ap- 
plicable to the present case is Art. 52 for 
the price of the goods, and that the suit is 
to be instituted within three years from 
when the goods were delivered. It appears 
from the evidence that some of the goods, 
the prices for which were sued for were 
delivered beyond three years of the date 
of the institution of the present suit, that 
is beyond three years of May 5, 1931, and 
we are told that it will be possible from an 
examination of the accounts to arrive at 
a figure which will show the amount that 
is barred by limitation. But it was not 
possible, having regard to the state of ac- 
count books the only material available to 
the Court, for the learned Advocates on 
either side to arrive at a very definite figure. 
In these circumstances we have no other 
alternative but to hold that this . ground 
cannot be sustained and this 
cannot be given effect to, having regard 
to the paucity of -material on the record 
of this case. The defendants-appel- 
lants are to blame in this matter and 
to some extent. It is true that the plea of 
limitation can be urged at any stage hav- 


ing regard to s. 3, Limitation Act, but when 


a party does take the appropriate defence 
‘but does not put before the Court materials 
to sustain that defence it becomes difficult 
for the Court sitting in appeal to give 
effect to the defence contention. Before the 
SubJudge the point of limitation was 
faintly urged, for the learned Judge re- 
marks: “Issues Nos. 2 and 3 were not arged 
or made out by evidence.” It seems to us 
that the trial Judge must have felt the 
same difficulty which we have felt, viz, 
paucity of materials to sustain the defence. 
On these grounds we must regret the con- 
tention of the appellant on the question 
‘of limitation. In this view the ground which 
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is based on the plea of limitation must also 
fail. 

Having regard to the circumstance that 
the Subordinate Judge seems from his very 
brief finding on limitation to have applied 
a wrong article of the schedules to the 
Indian Limitation Act to the present case, 
we are of opinion that that circumstance 
really bears on the question of costs. The 
defendants had fair reasons for preferring 
this appeal. In these circumstances we 
dismiss this appeal, but we do not allow 
any costs to the plaintiffs-responderits either 
in this Court or in the Court below. We 
affirm the decree of the Subordinate Judg 
except with regard to costs. . 

Patterson, J.—I agree. i 

D. Appeal dismissed, 


ea 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 203 of 1933 
October 2, 1936 

i COLLISTER AND BAJPAI, Jd. 

BHONDU MAL—DEFENDANT—APPELLANT 

versus 
THOMAS SKINNER—PLAINTIPF 
—RESPONDENT | 

Decree—Lunatic, decree against, without appoint- 
ment of guardian—Decree, whether binding—Remedy 
of lunatic. < 

In the case ofa minor the decree passed against 
him without the appointment of a guardian is a 
mere nullity and not binding cn him. And by 
parity of reasoning the decree passed against a 
lunatic without the appointment of a guardian is 
equally a nullity. Lunatics are under the peculiar 
probation of the Court, and from the mere fact that 
by reason of the ignorance of the Court no enquiry 
was made, the decrees passed in the suits cannot 
be said to be binding on the lunatic. Where 
through the ignorance of the Court, the Court 
assumes jurisdiction over a lunatic, the proceeding 
js a nullity. The lunatic so aggrieved is not con- 
fined to the solitary remedy by way of review only; 
he cau, through his next friend, institute a suit for 
a declaration that the former decree passed without 
the appointment of a guardian is not binding ` on 
him. Hakimutlah v. Nobin Chandra Barua (1) and 
Champi v. Tara Chand (2), followed. 


F.C. A. from the decision of the Sub- 
Judge, Meerut, dated April 28, 1932. i 
Messrs. N. P. Asthana and B. N. Sahai 


for the Appellant. 
Mr. M. A. Aziz, for the Respondent. 


Judgment.—This is an appeal by the de” 
fendant Lala Bhondu Mal against whom 
the plaintiff's suit for a declaration that 
the preliminary decrees in suits Nos. 74 and 
75 of 1927 of the Court of the Subordi- 
nate Judge of Meerut, dated April 21, 1928, 
and the final decrees, dated December 14, 
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1929, Lala Bhondu Mal v. Amir Mirza 
and others, are null and void and ineffec- 
iual as. against the plaintiff, has been dec- 
reed by the trial Court. It appears that 
Lala Bhondu Mal brought two suits, Nos. 7£ 
and 75'‘of 1927, against several persons on 
the basis of certain mortgage-deeds. The 
defendants to those suits’ were the heirs 
‘of the original mortgagor, “ and’ Thomas 
Skinner, the plaintiff in the present suit, 
who was impleaded as a subsequent pre- 
emptor, of a portion of the mortgaged pro- 
-perty. -The suits were decreed ; prelimi- 
nary decrees were passed on Aprii 21, 1928, 
and final decrees were passed on Decem- 
ber 14, 1929. 
Thomas Skinner instituted the present 
suit on, April 13, 1931, with Mr. James 
Skinner as his next friend. The allegation 
was that Thomas Skinner was of unsound 
‘mind, and by reason of such unsoundness 
and mental infirmity, was incapable of pro- 
tecting ‘his interests’ at the time when the 
above-mentioned suits were instituted by 
Lala Bhondu Mal, and as no one was ap- 
pointed his guardian during the pendency 
of the suits, the decrees obtained by Lala 
Bhondu Mal were mere nullities. lt has 
been found by the Court below that Thomas 
‘Skinner, was ‘a lunatic and of unsound 
mind when the former suits were institut- 
ed, and on that finding the plaintiff's suit 
has been decreed. < 
In appeal before us it is contended that 
the finding of the Court below on the ques- 
tion asto whether the plaintiff was ofun- 
sound mindin 1927, when the suits were 
instituted, is not supported by the evidence 


on the record. Our attention has been - 


drawn to the fact that Thomas Skinner 
instituted asuit against one Bhullu on 
September 2, 1927, without a next friend, 
that another suit was instituted against him 
(Suit No. 100 of 1927: Bank of Upper India 
V. Thomas Skinner and others), without the 
appointment of any guardian for Thomas 
Skinner, that another decree was obtained 
by Thomas Skinner against Nasi Khan and 
others on the basis of a suit instituted on 
April 25, 1928, without the appointment of 
any next friend and that on August 16, 
1928, Thomas Skinner executed a sale-deed 
in favour of Robert Hercules Skinner, pre- 
sumably asa person of sane mind, because 
there is nothing eitherin theindenture of 
the sale-deed or in the registration endorse- 
ment to, show that anybody acted on be- 
half of Thomas Skinner. Over and above 
this, it is pointed out that in suits Nos. 74 
and 7) of 1927 a written statement was 


| 
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filed on behalf of Thomas Skinner bearing 
the latter's signature and a »kalamama 
was also executed by him. From these cir- 
cumstances it is argued-th1t Thomas ` Skin- 
ner “was capable of protecting his interests 
and was not of unsound mind at the time, 
when Lala Bhondu Mal ‘instituted suits: 
Nos. 74 and 75 of 1927. As against this 
evidence, we have the statement of Lieute- 
nent-Colonel Overbeck-Wright and Dr. 
Mitter who say that Mr. Thomas Skinner 
was suffering from chronic mania prior to 
the year 1926, and that this mental condi- 
tion has been continuing up till the present 
time. Both of them depose that it. was un- 
likely that Mr. Thomas. Skinner had any. 
periods of lucid interval. We also know 
that in March 1926 Thomas Skinner was 
admitted in lunatic asylum on the certifi- 
cates of two medical practitioners and re- 
mained there till December 1, 1928, when he 
was discharged. on sureties being offered by 
some of his relations, but he had. to be 
admitted again on September 24, 1929, and 
Thomas Skinner is there even now. a 
It is argued that Thomas Skinner was in 
a fit condition to manage his affairs from 
about December 1, 1926, to some time in 
September 1929, before his reincarceration 
in the lunatic asylum, but the evidence of 
the two medical practitioners, Dr. Mitter 
and Lieutenant-olonel Overbeck-Wright 
is tothe contrary. Their evidence was bes 
lieved by the Court below, and after a perus 
sal of the same (we might point out thal 
the evidence has not been printed, but 
we have examined it in the original) we also 
are satisfied that it is impossible to hold 
that during the entire pendency of tke ear- 
lier suits from May .25, 1927,- up till 
April 21, 1928, and then up to December 14, 
1929, Thomas Skinner was of a sane mind 
and capable of conducting hisvaffeirs. It 
may be pointed out that he was admitted 


‘into the lunatic- asylum for the second 


time on September 24, 1929, and tLe final 
decrees, which are only a continuation of 
the suits, were passed on December 14, 
1929. The stray acts to which our attention 
has been drawn by learned Counsel for the 
appellant do not satisfy us that Thomas 
Skinner had any sufficiently long period of 
lucid interval. Suits might have been ins- 
tituted on his behalf on the instructions of 
his son and relations without any protest 
by the other side, and the mere fact that 
no mental infirmity was noticed at the 
time of the execution of the sale deed of 
August 16, 1928, will oot carry the case of 
the appellant very far in connection with 
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the question under discussion, because after 
ail the defendant has got to prove in the 
present case that during the pendency of 
the earlier suit Thomas Skinner was in a 
position to protect his interests. ae 

Mr. Zaidi who appeared for Thomas 
Skinner in suit No. 75 of 1927 has deposed 
that the written statement and the vakalat- 
nama in that suit were not signed by the 
plaintiff in his presence and that the plaint- 
iff's son used to give him instructions. He 
himself did not meet the plaintiff during 
the course of the suit, and, therefore, the 
mere fact that nobcdy told him on his 
behalf that he was insane does not prove 
that the plaintiff was of asound mind cap- 
able of protecting his interests. 
witness, Rai Sahib Damodar Das, examined 
on his behalf deposed that the mind of 
Thomas Skinner used to become unbalanc- 
ed andthe witness could not say on what 
occasions he was of unsound mind and when 

‘he was quite well. The evidence of these 

two witnesses is not sufficient to counter- 
balance the evidence produced on behalf 
of Thomas Skinner in the present case. 

It was then argued'. that O. XXXII, is 
the order of the Code of Civil Procedure 
which regulates suits by minors and persons 
of unsound mind, and rr. 1 to 14 are appli- 
cable by reason of r. 15, to persons who are 
either adjudged to be of unsound mind or 
persons who are found by the Court on 
enquiry to be incapable of protecting their 
interests by reason of unsoundness of mind 
or mental infirmity, when suing or being 
sued, and that in the present case, as 
Thomas Skinner was never adjudged to 
be of unsound mind, the earlier provisions, 
which say~that where the defendant is 
a person suffering from a disability, the 
Court shall appoint a proper person to be 
the guardian for the suit, will not apply. We 
do nct read the rule in the way in which 
learned Counsel for the appellant wants us 
to read ib.” The rule says that all the pro- 
visions contained in rr. 1 to 14 shall extend 
to persons adjudged to be of unsound mind 
and to persons who, though not so adjudged, 
are found by the Court on enquiry, by res- 
son of unsoundness of mind or mental in- 
firmity, to be incapable of protecting their 
interests when suing or being sued. In the 
present case the Court on enquiry had 
found that Thomas Skinner was incapable 
of protecting his interests when suits Nos..74 


and 75 of 1927 were instituted, and if the ` 


Court had made an enquiry when the 
former suits were instituted, it would have 
found that Thomas Skinner was of unsound 
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mind and incapable of protecting his 
interests. Zn S 

Lunatics are under the pectliar probation 
of ihe Court, and from the mere fact that 
by reason ofthe ignorance of the Court 
no enquiry was made, the decrees passed 
in the earlier suits cannot be said to be 
binding on.the lunatic. Where ‘through 
the ignorance of the Court, the Court as- 
sumes jurisdiction over. a lunatic, the pro- 
ceeding is a nullity, and this was the view 
taken by the Calcutta High Court in 
Hakimullah v. Nobin Chandra Barua (1). IF, 
therefore, an enquiry had been made, it is 
obvious that by reason of the application cf 
r. 3, it would have been the duty of tke 
Court to appoint. a proper person to be the 
guardian for the suit for such lunatic. There 
is abundant authority for the prosecution 
that in the case of a minor the decree pass- 
ed against him without the appointment 
of a guardian isa mere nullity and not 
binding on him. We might mention the 
case in Champi v. T'ara Chand (2), and by 
parity of reasoning the decree passed 
against a.lunatic without the eppointment 
of a guardian is equally a nullity. We are, 
therefore, of the opinion, that the view 
taken by the Court below is correct. The 
lunatic so aggrieved is not confined to the 
solitary remedy by way of review only ; he 
can through his next friend institute a suit 
for a declaration that the former decree pass- 
ed without the eppointment of a guardian 
is not binding on him. 

It was then contended that the defend- 
ant should nothave been made to pay the 
costs of the plaintiff in the Court below. 
It appears that James Skinner was one of 
the defendants in the earlier suits institut- 
ed by Rhondu Mal, and neither he nor any 
other relation of Thomas Skinner who was 
impleaded as a defendant in the former 
suits, brought the fact of Thomas Skinner's 
lunacy either to the notice of the Court or 
to the notice of Lala Bhondu Mal, and it 
is not shown that Bhondu Mal was appris- 
ed of the fact in avy other way and omit- 
ted deliberately to ask for the appointment 
of a'guardian. .The present suit has been 
instituted with James Skinneras the next 
friend, and we think that in common fair- 
ness he ought to havetold the Court on 
the former occasion that his relation, Thomas 
Skinner, who wasa defendant inthe suit, 


was ofan unsound mind. In the circum- 


(1) 20 CL J 291; 24 Ind. Cas. 177; A I R 1915 
Gal. 19; 18 C W N 1329, 

(2) 46 A 744; 82 Ind. Cas 516; AIR1924 All, 
892; 22 A L J 665, : 
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stances of the case James Skinner, who 
has acted as the next friend of James 
Skinner in the present suit, is not entitled 
to any costs in the trial Court, and we 
modify the decree of the Court below to 
this extent that we direct the parties to 
pay their own .costsin the original Oourt. 
With this modification the appealis dis- 
missed, and the respondent will get three- 
fourths of his costs from the appellant of 
this appeal and the appellant will bear 
his own costs. 

D. Appeal dismissed. 


nd 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Suit No. 277 of 1932 
i July 28, 1936 
. RUPOHAND, A. J. C. 
ROCHIRAM LOKMANDAS—P iaIntiFF 
Versus 
DAYARAM LOKMANDAS AND ANOTAER— 
DEFENDANTS. 

Decree— Tk parte decree—Suit to set aside—Duty of 
Court--Due service on defendant but failure to appear 
—Defendant, if can file fresh suit to set aside dec- 
ree on ground of falsity of claim—Fraud. 

Before the falsity of the claim on which a decree 
is based can be gone into in a fresh suit filed for 
the purpose of getting it vacated, it must -be shown 
that the decree was obtained from the Court either 
by collusion of both parties, or by fraud committed 
by the plaintiff which prevented the defendant from 
appearing in the first suit. But where the defendant 
has been duly served with the summons and has 
failed to appear for no fault of the plaintiff, it is not 
open to him to file afresh suit and challenge the 
decree on the ground of the falsity of the claim on 
which it is based; his remedy, if any, in such a case, 
js to apply in the same proceedings to have the 
decree sət aside within the time allowed by law; 
and itis only if he satisfies the Court that he had 
sufficient cause for not attending the Court when 
the decree was passed that he can obtain relief. [p. 
907, col, 1.] 

[Case-law discussed. ] 

In every suchcase the very first question which 
the Court is called upon to decide ina suit to set 
aside the decree on the ground offraud is not whe- 
ther the claim on which the decree is based is false 
but whether the defendant was prevented by the 
fraud of the claimant from placing his case before 
the Court in the previous proceedings. Mahomed 
Golab v. Mahomed Sulliman (2), referred to. [p. 907, 


col. 2.] , 
Mr. Srikishindas H. Lulla, forthe Plain- 


tiff. 
Mr. Pahlajsing B. Advani, for the Defen- 
dants. 


Judgment.—This is a suit for setting 
aside an ex parte decree passed against 
the plaintiff by this Court in suit No. 167 
of 1930 on the ground of fraud. I have 
. framed the following two preliminary 
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issues: (1) Was the plaintiff duly served 
with a summons in the previous suit? 
(2) Tf so, can he maintain the present 
suit? On the evidence there can be no 
doubt that the plaintiff was duly served 
with asummons and that he failed to ap- 
pear in Court when the case was called up 
for disposal. The prior suit was for parti- 
tion of a bungalow on the Ingle Road, very 
close to the Court-house or, in the alter- 
native, for recovery of Re. 10,000 alleged 
to have been paid by the defendant (who 
was the plaintiffin that suit) to the plain- 
tiff (who was the defendant in that suit) 
as his half share of the purchase price and 
certain consequential reliefs. It is common 
ground that the plaintiff ‘and defendant 
who are both brothers were living in that 
very bungalow which was the subject- 
matter of the prior suit at the time when 
the summons is alleged to have been served 
upon the plaintiff. 

The plaintiff was then working as an 
Assistant Engineer in the P.W. D. in 
Upper Sind. He had taken leave and after 
undergoing an operation. on both of his 
eyes in the hospital of Dr. Holland at 
Quetta, he had come to Karachi, to pass 
some time with his children who were here. 
Ib is also not disputed that before the 
plaintiff underwent the operation on his 
eyes bolh brothers had fallen out and were 
not on good terms. The prior suit was 
filed on June 11, 1930, and the summons 
issued by the Oourt required the plaintiff 
to appear before the Second Registrar on 
July 9. On that day the plaintiff failed to 
appear. On the affidavits filed by the 
bailiff and tke defendant (plaintiff in that 
suit) the second Registrar held that the 
summons had been duly served and ordered 
the case to be called up in Court on July 10. 
On that date an ex parte order was passed 
and on July 18, 1930, the learned 
Additional Judicial Commissioner (Mr. 
Havelivala), passed an ex parte decree 
against the plaintiff. The present suit 
was not instituted until Oclober 5, 1932, 
that is to say, for more than two years after 
the ex parte decree and after the property 
was sold in execution of that decree after 
due notice of the execution proceedings 
being served on the plaintiff. The auction- 
purchaser was impleaded as a party to this 
suit on the ground that he had purchased 
the property in collusion with the defen- 
dant. The suit as against the auction- 
purchaser has been dismissed for want of 
proof of collusion between her and the 
defendant. 


1937. 

There is, therefore, no guestion that the 
present suit was filed long after the time 
for making an application to set aside the 
decree had expired. The plaintiff has made 
strenuous efforts to prove that the sum- 
mons was never served on him and that he 
came to know of the filing ofthe suit a 
long time after the passing of the ex parte 
decree. Not only has ke hopelessly failed 
ta discharge the burden imposed upon him 
but there is very strong evidence to prove 
the contrary. (After discussing the evidence 
as tothe service of summons the learned 
Judge proceeded.) On this evidence, I 
have no hesitation in holding that the 
plaintiff was duly served with a summons 
in the prior suit and that he failed to appear 
at the hearing. That being so, J] am afraid 
the present suit is incompetent. 

It is argued that where a plaintiff 
obtains a decree based upon a claim which 
is false to his knowledge, he commits a 
fraud upon the Court and that, therefore, 
it is competent to the defendant to file a 
separate suit.to have the decree passed 
against him vacated on the ground of fraud 
although -he was duly served with the 
summons in the first suit and either 
` neglected to appear or intentionally failed to 
appear in ihat suit. Now, whatever might 
be the practice prevailing in England for 
setting aside adecree based upon a false 
claim by instituling a separate suit (see 
Jonesco v. Beard (1) the law in India is 
scmewhat different. 


It is now well settled that before the 
falsity of the claim on which a decree is 
based can be gone into in a fresh suit filed 
for the purpose of getting it vacated, it 
must be shown that the decree was ob- 
tained from the Court either by collusion 
of both parties, or by fraud committed by 
the plaintiff which prevented the defen- 
dant from appearing in the first suit. But 
where the defendant has been duly served 
with the summons and has failed to 
appear for no fault of the plaintiff, it is not 
open to him to filea fresh suit and challenge 
the decree on the ground of the falsity of 
the claim on which it is based ; his remedy, 
if any in such a case, isto apply in the 
same proceedings to- have the decree set 
aside within the time allowed by law. And 
if he satisfied the Court that he had suf- 
ficient cause for not attending the Court 
when the decree was passed, he may obtain 
relief; but not otherwise. The leading case 
on this subject is that in Mahomed Golab v. 


(1) (1930) A O 298; 99 LJ Ch. 228; 142 L T 616, 
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Mahomed Sulliman (2). In that case 
Petheram, C. J., has, after referring to ihe 
principles laid down in certain English rul- 
ings, at p. 619* said : 

“The principle upon which these decisions rest is 
that wbere a decree has been obtained by a fraud 
practised upon the other side by which he was 
prevented from placing his case before the tribunal 
which was called upon to adjudicate upon it in 
the way most to his advantage, the decree is not 
binding upon him, and that the decree may be set 
aside by a Court of Justice in a separate suit and 
not only by an application made in the suit in which 
the decree was passed to the Court by which it 
was passed, but I am not aware that it has ever 
been suggested in any decided case; and in my 
opinion it is not the law that because a person 
against whom a decree has been passed alleged that 
it is wrong and that it was obtained by perjury 
committed by, or at the instance of the other party, 
which is of course fraud of the worst kind, that 
he -can obtain a re-hearing of the questions in 


-dispute in a fresh action by merely changing the 


form in which he places it before the Court, and 
alleging in his plaint that the first decree was 
obtained by the perjury of this person in whose 
favour it was given. To so hold would be to allow 
defeated litigants to avoid the operation, not only 
of the law which regulates appeals, but that of that 
which relates to res judicata as well. The reasons 
why this cannot be the case are very clearly stated 
by James, L.J. in the passage I have quoted, and ` 
it is because the reports in which those cases sre 
to be fuund may not be accessible to some of the 
Judicial Officers in this country that I have quoted 
mi remarks and those of Lord Cairns as I have 
one. 

“The question then is: Doesit appear from the 
evidence on this record that the plaintiff Mahomed 
Sulliman was prevented by the fraud of the defen- 
dant Mahomed Golab from placing his defence to 
this claim before the Small Cause Uouri Judge on 
February 17, 1892?” 

It would, therefcre, appear that in every 
such case the very first question which the 
Court is called upon to decide in a suit to 
set aside the decree on the ground of fraud 
is not whether the claim on which tke 
decree is based is false but whetler the 
defendant was prevented by thefraud cf 
the claimant from placing his case before 
the Court in the previous proceedings. In 
Baikuntha Chandra.v. Pralhad Chandra (3) 
the facts were more or less similar to 
the present case. In that cuse B obtained 
an ex parte decree against P and others, 
Summonses had been duly served and as 
a matler of fact P had watched the pro- 
gress of the suit on behalf of some of the 
defendants. P subsequently brought a 
suit to set aside the ex parte decree on the 
ground that it was obtained by suppression 
of processes and by adducing false evi- 
dence in support of ‘a false tclaim. The 


(2) 21 © 612. 


(3) 30 C W N 560; £8 Ind. Cas, 583; A IR 1926 Cal. 
426. 
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lower Courts found that there was no sup- 
pression of processes and that P was fully 
aware of the progress of the suit, but that 
B's suit was wholly false and that the 
decree was obtained by the production af 
false evidence and by the practice of fraud 
on the Court, and, therefore, the Court set 
aside the previous decree. In appeal it 
was held that the balance of authority was 
that it was not open to a party to raise 
pleas of this nature, and that no suit lay to 
vacate a previous decree if the suit had been 
decreed on contest or if the suit had been 
decreed ex parte and it was established that 
summonses had been served on the defen- 
dants. In Muktanibala Dasi v. Ramchan- 
dra De,97 Ind. Cas. 879 (4), Ghose and 
Graham, JJ., held that an ex parte decree 
could not be set aside merely upon the 
ground that the claim in the previous suit 
was false or that it was obtained by the 
aid of perjured evidence, and held that 
something more was required to be proved 
in support of the charge of fraud in order 
to have the decree sct aside on that ground. 
The same view has been taken by the 
Bombay High Court in Gokul Das Pitambar 
v. Odhavjzi Gigabhai (5); by the Madras 
High Court in Subbanna v. Bayunna , 86 
Ind. Cas. 498 (6); by the Rangoon High 
Court in Abdulla Rahman v. Alabi, 86 
Ind. Cas. 537 (7); by the Patna High Court in 
Ramchandra Prasad v. Prabhu Lal, 101 Ind. 
Cas. 718 18) and by the Lahore High Court 
in Duni Chand v, Mota Singh (9). In 
Khagendra, Nath Mahata v. Pran Nath Roy 
(10), at p. 400*, the Privy Council has not 
laid dawn any different rule of law. In 
that case the former decision was sought 
to be set aside as being collusive and all 
that their Lordships of the Privy Council 
have said with regard toss. 108 and 311 
of the old Oivil Procedure Code, correspond- 
ing toO. IX, r.13 andO. XXI,r. 90 of 
the present, Code, is this : 
“These sections limit the attention of the tribunal 


to specific matters, and, instead of subjecting to 
inquiry the redical question now involved, they 


69 97 Ind. Cas. 879; A I R 1927Cal. B4; 31CWN 


(5) 25 Bom. LR 893; 77 Ind. Cas. 208; ATR 1994 
Bom. 100. 
A 86 Ind. Cas, 498; A IR 1925 Mad. 640;21 L W 
3 


(7) 66 Ind. Cas. 537; AI R1925 Rang. 200; 3 R 65; 
4 Bur. LT 18. 

(8) 101 Ind. Cas. 718; AIR 1927 Pat. 183;6 Pat. 
458;8P L T 193. 
ga 9 Lah. 248; 103 Ind. Cas. 759; AIR 1927 Lah. 


110) 29 0395; 29 IA 99; 8 Sar, 266; 4 Bom, L R 
363; 6 O W N 473 (P O). 
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assume the existence of a real suit. But here tha 
suit itself is attacked as a frand; and the fraudu- 
lent and violent incidents of its progress as, for 
instance, at the stage of service and in the abduc- 
tion of the respondent, while they may individu- 
ally have founded an application under ss. 108 
and 311, are here treated as parts and indicia of a- 
whole.” ` 
To hold otherwise would be to limit the 
provisions of the Civil Procedure Code and 
the Limitation Act relating to the setting 
aside of ex parte decrees only to such 
decrees as are based upon claims which are 
not false to the knowledge of the claimants, 
and there is no warrant for doing 50. 
Not only that, but to permit a party who 
has been duly served with a snmmons and 
who has failed to appear to set aside a 
decree on this ground can only lead to 
serious consequences. One of such conse- 
quences was referred to by me in my judg- 
ment in Suit No. 480 of 1929, which is 
now pending in appeal. In that case I 
Pointed out ihat to permit a person to file 
a suit set aside an ex parte decree passed 
against him on the ground that the decree 
was passed upon a false claim, would be 
to open a door to litiganis to oust the 
jurisdiction cf the trial Court which in that 
case was the Court of Small Causes, in an 
ignominous way and would permit them to 
Te-agitate in a Court of ordinary jurisdic- 
{ion questions which are within the com- 
petence of the Small Cause Court by the 
simple process of absenling themselves 
from appearing in that Court and then 
setting up a plea offraud. For these rea- 
sons I have no hesitation in dismissing the 
suis with costs. 
N. Suit dismissed. 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 7 of 1934 
August 27, 1936 

SULAIMAN, O. J. AND BAJPAT, J. 
RAM CHANDER AND OTHERS-—-DEFENDANTS 
—ÅPPRLLANTS 
: VETSUS 
Pandit RAM CHANDER AND OTHERS— 
PLAIntTIFFS—RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Arts, 132, 113, 
116, 83—Property sold and vendee retaining part of 
purchase money to satisfy prior incumbrance— 
Statutory charge under s. 55(4) (b), Transfer of Pro- 
perty Act, whether created—Covenant not fuljfilled— 
Limitation for suit to enforce charge—Vendor's 
remedies—Limitation for suit for specifice perform- 
ance and suit for compensation—Time, when runs— 
Contract of indemnity—Limitation. 
Where a part of purchase money is left with vendee 
by the vendor at the time of the sale of his pro- 
perty to him, with a direction that the vendee should 
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pay off a prior éncumbrancé, a statutory charge for 
the implied purchase money is created in favour of 
vendor under s. 55 (4), Transfer of Property Act, and 
the charge can be enforced for the payment of the 
amount due if the suit is within 12 “years of the 
original sile-deed, for the charge is a statutory 
charge created by the document and time would 
begin to 1un for enforcement of such a charge from 
the date of that document. If the suit is for specific 
performunce of the contract, then it would be govern- 
ed by Art. 113, Limitation Act, and time would 
begin to run from the date when there was failure 
to perform it. Similarly in the case of compensa- 
tion for breach of contract under Art. 116, Limita- 
tion Act, time would begin to run from the time 
when the contract was broken or in case of succes- 
sive breaches from the date when the last breach 

- occurred or, in the. case of a continuing breach, 
when it ceased. But where the claim is upon a 
contract to indemnify,. then time would begin to run 
from the date when the plaintiff is actually damni- 
fied. If the suit is brought within three years of 
the date when the damage was suffered but more 
than 12 years after the date of the original transfer, 
then no charge can be enforced and only a money 
decres can be obtained. But if the suit is brought 
both within three years from the date when the 
damage was suffered and 12 years from the date of 
the sale-deed, the plaintiff would be entitled both 

“to a charge and a personal decree, in case the 
amount is not satisfied out of the property on which 
the charge exists. On the other hand, if the suit is 
brought merely for compensation for breach of con- 
tract, then, time would begin to run from the date of 
A breach. Naima Khatun v. Basant Singh (6), re- 
ied on. 


_ L. P. A. from the decision of Bennet, J., 
dated October 31, 1933. < 

Mr. Shiva Prasad Sinha, for the Appel- 
lante. i 

Mr. N.P. Asthana, for the Respondents. 


Judgment.—This is a defendants’ ap- 
peal arising out of a suit for recovery ofa 
principal sum, with interest and costs by 
enforcement of a charge against the pro- 
perties mentioned in the plaint and also 
for the enforcement of the personal liabi- 
lity cf the defendants. It appears that 
there was a previous mortgage debt on the 
properties belonging to the plaintiff's pre- 
decessor on November 12, 1919, on which 
date he executed a sale-deed in favour of 
defendants’ predecessor of part of his pro- 
perty leaving Rs. 621 in the hands of the 
vendee for the discharge of the previous 
mortgage. The earlier mortgage carried 
interest at the rate of 1 per cent. per 
mensem compoundable every year and was 
dated November 7, 1909. It is an- admit- 
ted fact that the vendee did not discharge 
the debt. The result was that the mort- 
gagee brought a suit, for sale on the basis 
of his mortgage impleading both .the 
mortgagor and the vendee. The case was 
fought. out up to the. High Court and was 
ultimately decreed, and the amount due 
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under the mortgage together with interest 
and cost came to Rs. 1,524 on October 17, 
1927. On that date the plaintiffs, in order 
to save their properly from sale, raised 
that sum of money under another mortgage 
deed carrying interest at l} per cent. per 
mensem compounded every six months. 
They paid off the mortgage decree in that 
way. The present suit was. then brought 
against the vendee for recovery of the 
amount mentioned above. The Courts below 
decreed the claim for Rs. 1,786-11-0 with 
proportionate cosis and interesnt pendente 
lite and future, at 6 per cent., and order- 
ed a preliminary decree under O. XXXIV, 
T. 4 to be prepared but held that the de- 
fendants would not be personally liable to 
pay the amount asthe personal remedy, 
according to them, was barred by time. 
On appéala learned Single Judge of this 
Court bas come to the conclusion that the 
claim toenforce the personal liability of 
the defendants was, on authorities, not 
barred by time. He has accordingly varied 
the decree, but in doing so he has allowed 
interest at 14 per cent. per mensem com- 
pounded every six months from Novem- 
ber 12, 1919, under the impression that the 
earlier mortgage deed carried interest at 
that rate. So far as this part of his decree 
is concerned it is conceded by Dr. 
Asthana, who appears for the respondents, 
that there has been a mistake and that 
the earlier deed did not carry interest at 
14 per cent. but only at 1 per cent. The 
decree would have to be modified and only 
interest at 1 per cent. per mensem com- 
pounded every year should be allowed up 
to October 17, 1927. On the authority of 
the case in Kallu v. Ram Das (1), the 
learned Advocate for the appellants con- 
tends that, in the absence of any date hav- 
ing been fixed for payment to the. prior 
mortgagee, the presumption was that ‘the 
vendee was to pay it off immediately, or if not 
immediately at any rate, as soon as it was 
reasonably possible, and that accordingly he 
broke his contract on or about November 12, 
1919, with the result that the claim for a 
personal remedy is barred under Art. 116, 
Limitation Act. No doubt this view appears 
to have been expressed in that case, but 
there were: slightly different opinions ex- 
pressed in other cases referred to by the 
learned- Single Judge : Hakim Ali Khan v, 


. Dalip Singh (2), Kedar Nath v. Har Gobind 


1) 26 AL J 53; 107 Ind. Cas. 679; A I R 1929 All 
(2).11 A L J478; 19Ind; Cas, 676, 
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(3), Ram Ratan Lal v. Abdul Wahid Khan 
(4), K. Unkar Singh v. Kashi Prasad (5). 
In Kalluv. Ram Das (1) the question of 
the applicability of Art. 63, Limitation Act, 
which applies to suits upon a contract to 
indemnify in which time begins to run 
when the plaintiff is actually damnified, was 
not at all considered. 

The true basis of the liability of the 
vendee in sucha case has been recenily 
considered by a Full Bench of this Court 
in Naima Khatun v. Basant Singh (6) at 
pp. 325* to 326*, where it has been laid 
-down that the transactions may be of three 
characters and different remedies would be 
available in each case. First where the 
amount left in the hands of the vendee is 
part of the purchase money remaining un- 
paid, a suit for the refund of the pur- 
chase money can be brought under s. 55, 
Transfer of Property Act, and a statutory 
charge claimed under it. Secondly, where 
there is a clear undertaking to release the 
vendor either from his personal liability or re- 
lease his property from any previous encum- 
brance, the undertaking can be enforced 
-in a suit on the covenant. Thirdly, where 
there is a contract to perform an act. As 
to this the Full Bench observed : 

“Where there is a mere contract to perform an 
act or to indemnify the promisee, a suit for damages 
can, of course, lie only when damage has been 
suffered, But it would be wrong to suppose that 
time :for a suit for damages for such a breach 
of contract would have commenced to run from 
the original failure to perform the contract even 
before any damage was sustained. The damage 
caused would undoubtedly give a fresh cause of 
-action for a suit for damages, which is of a different 
.character from a suit for the enforcement of the 
covenant.” 

In the present case the first contention 
urged on behalf of the appellant is that 
there was no personal liability to pay the 
amount at all, and that in the absence of 
any such undertaking none should be im- 
plied. But s. 55, sub-s. (5) (b), provides 
that, in the absence ofa contract to the 
contrary, the buyer is bound to pay or 
tender at the time and place of completing 
the sale, the purchase money to the seller 
or such person as he directs. Thereis a 
statutory obligation cast upon him to pay 
the amount either to the vendor or to the 
person named by him orto the prior en- 

oe? 24 A LJ 550; 95 Ind, Cas, 918; A I R 1926 All. 


5 
“gs i946 A 603; 101 Ind. Cas. 691; A I R 1927 All, 435; 
A 
(8) (1933). ‘A LJ 787; 143 Ind. Cas. 821; 55 A 490; 
A I R 1933 All. 386, Ind. Rul. (1933) All, 340. 
(6) (1934) A L J 318; 149 Ind. Cas. 781: A 1 R 1934 
All. 406; 56 A 766; 6 R A 962 (F. B.). 
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cumbrancer where the properiy is sold free 
from encumbrances. There being nothing 
in the contract to the contrary, the per- 
sonal liability to pay the amount must be 
implied. In addition to this liability the 
vendor of course has the statutory charge 
on the property transferred for the amount 


_of the purchase money not paid. The ques- 


fion of limitation has to be answered in 
accordance with the special circumstances 
of each case: (1) where property has been 
‘sold and part of the purchase money remains 
unpaid, a suit would lie to recover it, even 
though no other special damage has been 
proved, because the balance is payable. 
‘This would be so, even though the vendor 
had left the money in the hands of the 
vendee for payment to a creditor of*his. 

But where the property transferred is snb- 
ject toa charge, and money is left in the 
hands of the vendee to pay off that charge, 
the vendee would of course be entitled to 
pay the amount in dischage of the encum- 
brance and not pay it to the mortgagor 
direct : (2) where there has been an under- 
taking to release the mortgagor from per- 
sonal liability cr to free h's property from 
| is default made 
by the vendee, the vendor will be entitled 
to enforce the vovenant and bring a suit 
for specific performance of the contract by 


the vendee; (3) where there is an express 


contract to pay the amount and there is an 
express or implied contract of indemnity, 
then under s. 123, Contract Act, the 
promisee is entitled to recover all damages, 
costs, ete., which he may have been compell- 
ed to pay in respect of any matter to which 
the promise to indemnity applied. 

When a suit is brought for recovery of 
the amount, then the charge can be en- 
forced for the payment of the amount due 
if the suit is within 12 years of the origi- 
nal sale-deed, for the charge is a statutory 
charge created by the document and time 
would begin to run for enforcement of 
such a charge from the date of that docu- 
ment. If the suit is for specific perform- 
ance of the contract, then it would be 
governed by Art. 113, ‘Limitation Act, and 
time would begin to run from the date 
when there was failure to perform it. Simi- 
larly in the case of compensation for breach 
of contract under Art. 116, Limitation Act, 
time would begin to run from the time 
when the contract was broken or in case 
of successive breaches from the date when 
the last breach occurred or, in the case of a 
eontinuing breach, when it ceased. But where 
the claim is upon a contract tọ indemnify, 
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then time would begin to run from the 
date when the plaintiff is actually damnified. 
It is, therefore, impossible to say that time 
would begin to run against the plaintiff 
even before any damage was suffered by 
him. Of course, if the suit is brought with- 
in three years of the date when the damage 


was suffered but more than 12 years after - 


the date of the original transfer, then no 
charge can be enforced and only a money 
decree can be obtained. But if the suit is 
brought both within three years from the 
date when the damage was suffered and 
12 years from the date of the sale-deed, 
the plaintiff would be entitled both to a 
charge and a personal decree, in. case the 
amount is not satistied out of the. property 
on.which the charge- exists. On the other 
hard; if the suit is brought merely for com- 
pensation for breach of contract, then, as 
already remarked, time would begin to run 
from the date of the breach. 

In the present case the contract was 
made on November 12, 1919, and the suit 
was brought within 12 years of that date, 
so the plaintiffs’ right to enforce the charge 
subsisis. Again, even though there was a 
breach of ccntract in not paying the amount 


soon after November 12, 1919, and a suit- 


might have been maintained to enforce that 
contract in order to prevent the interest on 
the earlier mortgage from running the pre- 
sent suit which has been brought within three 
years from the date when the plaintiffs were 


compelled to make the payment in order’ 


to save the property from sale must be re- 
‘garded asa suit to be indemnified by the 
defendants on account of the damage suffer- 
ed by the plaintiffs owing to the fajlure 
of the defendants to pay the amount as 
undertaken by them. The claim, in our 
opinion, is well within time as it is governed 
by Art. 83, Limitation Act. The view 
taken by the learned Judge of this Court 


that the personal decree can be obtained is, 


therefore, correct. . 

The learned Advocate for the defen- 
dants has arguéd ‘before us, that the sum 
of Rs. 1,524 paid by the plaintiff includes 
the costs of the litigation, which would 
not have been incurred if the. plaintiffs 
had paid the amount to the mortgagees 
themselves. The liability of the defendants 
to pay the inlerest which accrued on the 
amount cannot be disputed. As regards 
costs, there might have been some force 
in this contention; butin reality it would 
make no difference whether we deduct the 
costs of the litigation and then allow in- 
terest ab the rate of 1 per cent. per mensem 
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compounded every year from October 17 
onwards on the consolidated amount. or 
allow interest at only Rs. 1-4-0 per cent. 
as a 
result of the litigation, the interest on the 
mortgage debt was really reduced. The 
defendants can, in no way, benefit by an 
alteration in the method of calculation of 
interest. We, accordingly, allow this ap- 
peal in part and modifying -the decree of 
the learned Judge of this Court, direct 
that the interest allowed to the plaintiffs 
should be atthe rate of one per cent. per 
mensem, compounded ever year, on Rs. 621 
from November 12, 1919, till October 17, 
1927, and to that should be added interest 
at Rs. 1-4-0 compoundable every six months . 
onthe consolidated amount of Rs. 1,524 
from the latter date. The parties will bear 
their own costs in this Court and the 
plaintiffs should have half their costs of 
the hearing before the learned Single Judge. 
A fresh preliminary decree under O. XXXIV, 
r. 4, will be prepared. The amount will 
be calculated according io the directions 
given above. Six months for payment 
from to-day. Interest will run at six per 
cent. per annum from the institution of suit 
till realization. 


D. Order according!y. 
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versus 
SETHURAMASWAMI CHETTY anv 
ANOTSER—RESPONDENTS 

Civil Procedure Code (Act V of 1909), s. 144, . 
0. XXI, r. 2—Restitution, order for—Enforcement 
of—Adjustment of claim to _ restitution—Whether 
comes within provisions of O. XXI, r. 2. 

No doubt when an order for restitution is made 
under s. 144, Civil Procedure Code, such order can 
be enforced in the manner prescribed for execution 
of decrees. But a claim for restitution before it is 
allowed bythe Court of first instance cannot bere- 
garded as a decree or order of the Court and an 
adjustment ofaclaim to restitution does not, there. 
fore, come within the provisions of XI, r. 2 

C. A. against an order of the District 
Court, Ramnad, dated September 26, 1934, 

Mr. K. V, Srinivasa Iyer, for the Appel- 
lants. i 

Messrs. K. Bhashyam Iyengar and T. R, 
Srinivasan; for the Respondents. 


Judgmenńt.—This is an appeal from the 
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decree of the District Judge of Ramnad, 
dated September 26, 1934, setting aside on 
appeal the order of the Subordinate Judge 
of Ramnad at Madura, dated December 20, 
1933, and remanding the petition on which 
that order was passed, namely Ex. P. No. 
80 of 1932, to the Subordinate Judge fcr 
fresh disposal. 
restilution presented by defendants Nos. 1 
and 2 in O. S. No. 36 of 1923. Against 
them plaintiff No. | had obtained a decree 
for Rs. 3,700 odd. On appeal the amount 
was reduced by Rs. 2,300, and on account 
of this variance of the first Court’s decree 
made by ithe Appellate Court these two 
defendants applied for restitution of the 
amount collected in excess from them in 
the course of execution of the first Court's 
decree. The amount actually claimed in 
resititulion was Rs. 3,500 odd. This ap- 
plication for restitulion was opposed by 
plaintiff No. 2. Plaintif No.1 did not ap- 
pear to contest the application. Plaintiff 
No. 2's case was that plaintiff No. 1 alone 
was solely bound to meet the claim for 
restitution and that he had discharged 
that claim by executing a registered othi 
deed for Rs. 4,100 in favour of defendants 
Ncs..1 and 2, who made that claim and that 
the claim to restitution has been satisfied 
in this manner. He also alleged that 
these two defendants and plaintiff No. 1 
acting in collusicn had instituted this appli- 
cation for restitution in order to defraud 
him; and that he came to know of this only 
12 days before he filed his affidavit. 

The Subordinate Judge.dismissed the ob- 
jections of plaintiff No. 2 apparently on the 
ground that the adjustment pleaded was not 
oñe which was made after the decree and 
could not be looked into, because it was 
not certified. On appeal the District Judge 
was of the contrary opinion and he held 
, that the Subordinate Judge was not right 
in refusing to look into an adjustment 
pleaded by plaintiff No. 2 because what 
plaintiff No. 2 pleaded was that actual 
traud had been perpetrated against him, 
and that evidence should have. been taken 
by the Subordinate Judge regarding the 
alleged fraud. In this appeal it.is con- 
„tended by plaintiff-respondent No. 2 that 
the appeal does not lie, being one from an 
order merely remanding the petition for 
fresh disposal without deciding any ques- 
tion relating to execution or satisfaction cf 
a decree within the meaning of s. 47, Civil 
Procedure Code. Ido not think it is quite 
necessary lo decide this preliminary point, 
because I have come tothe conclusion that 
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the appeal must fail on the merits. I shall 
therefore assume that the appeal is not 
incompetent. On the merits I have no 
doubt that the provisions of O. XXI, r. 2, 
sub-r.3 donot apply to the present case. 
That sub rule prevents the Courts from re- 
cognizing any uncertified or unrecorded 
adjustments or paymentof the kind re- 
ferred toin sub-r. 1. That sub-rule refers 
only to money payable undera decree cr 
the adjustment of a decree. It is not 
plaintiff No. 2's case that he has paid any 
money payable under any decree or that 
anyone else has paid any money payable 
under any decree or that any decree has 
been adjusted. What he says is that the 
claim to restitution which arose after the 
variance of the first Court's decree by the 
Appellate Court has been adjusted. 

The adjustment of aclaim to restitution 
is not the same as the adjustment cf a 
decree; the claim to restitution is no doubt 
based on the Appellate Court's decree, but 
it isnot alleged that the decree was ad- 
justed. Itis not plaintiff No. 2’s case that 
that decree was adjusted. That decree no 
doubt gave defendants Nos. 1 and 2 the 
right to apply for restitution to the Court 
of first instance, but it cannct be said 
that restitution was granted by that very 
decree itself so that the amount due could 
be realised by proceeding in execution of 
that decree. No doubt when an order for 
Testitution is made under s. 144, Civil 


“Procedure Code, such order can be enforced 
‘in the manner prescribed for execution of 


decrees. Buta claim for restitution before 
it is allowed by the Court of first instance 
cannot be regarded as a decree or order 
of ihe Court and an adjustment of a claim 
to restitution does not, therefore, come with- 
in provisions of O. XXI, r. 2. Lam, there- 
fore, of opinion that this appeal must fail 
and that the order of the District Judge 
appealed from is right. The appeal is ac- 
cordingly dismissed with costs. 
N. Appeal dismissed. 
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LAHORE HIGH COURT . 
First Civil Appeal No. 1780 of 193.5 
February 20, 1936 
BHIDE, J. 
MOHAMMAD ISMAIL AND OTHERS- 
OBJEOTOES—ÅPPELLANTS 


versus 

SEORETARY or STATE -Deranpant— 
RESPONDENT 

Lund Acquisition Act Z of 1894), s. 23 (2), ()— 
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5. 23 (2), is mandatory—Market value must be deter- 
mined with reference to date of notification—Sales 
of land influenced by religious and charitable con- 
siderations—Whether good criterion for determining 
market value, 

Section 23 (2), Land Acquisition Act, is mandatory, 
and its provisions regarding payment of 15 per cent. 
for the compulgory acquisition in addition to the 
market price, must be strictly followed. 

The market value of the land must be considered 
with reference’ to the date of the notification under 
s. 4, Land Acquisition Act, apart from the effect 
thereon, if any, _of the expected acquisition by 
Government. It is, moreover, obviously unfair that 
the Government should reduce the compensation 
payable for compulsory acquisition by merely an- 
nouncing in advance its intention of acquiring a 
piecos of land and thus throwing a ‘cloud’ on its 
market price, before issuing notifications required 
by the Act. h 

The market value of property should be determin- 
ed not necessarily according to its present disposi- 
tion, but laid out in the most lucrative and advant- 
ageous way in which the owner could dispose of it. 
Prem Chand v. Collector of Calcutta (D, Collector of 
Poona v. Kashinath Khajgiwala (2), Narsingh Das 
v. Secretary of State (3) and Secretary of State v. 
Chuni Lal (4), referred to. 

One of the sales was a sale for the pur- 
poses of a mosque, The price in this casa was nomi- 
nal and the transaction appeared to be exceptional 
and obviously influenced by religious and charitable 
motives. Ths other wasa sale of a large area for 
the purposes of the Government High School. This 
transaction was also of a different type and of a 
‘much earher date than the notification’: 

Held, that these sales could not afford any criteria 
for the market value of the plot in dispute which 
had an exceptionally advantageous Position for the 
purposes of shops on the basis of its most lucrative 
disposition in the circumstances of the cases. [p. 
915, col. 1.) . | 


¥.C.A. from an order of the District 
Judge, Lyallpur, dated July 10, 1935. | 
” Dr. Shuja-ud-Din, for the Appellants. 

Mr. Ram Lal, for the Respondent. 


Judgment.—This is an appeal “arising 
out of proceedings under the Land Ac- 
quisition Act, An area, of 18 .marlas 
belonging to the appellant Mohammad 
Ismail was acquired for the purpose of 
the Lahore-Lyallpur Road. It appears that 


possession was ‘taken by the Governméut . 


in anticipation of acquisition some time 
in 1925, though the preliminary notifica- 
‘tion relating \to the acquisition under 
s. 40f the Act was not issued till long 
afterwards, i. es till August 29, 1933. 
‘Notification under s. 6° of the Act wis 
issued on October 10, 1933. The appel- 
lant claimed compensation at the rate of 
:Rs. 1,000 per marla, on the ground that 
his land was very favourably situated at 
the junction of two roads, wiz, the Lahore- 
Lyallpur Road and the Sharakpur-Sheikhu- 
pura Road and was valuable as a ‘suitable 
site for shops, petrol pumps, etc. The 
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Collector: admitted in “his ‘award the 
favourable situation of the plot in question 
but considered the amount claimed by the 
appellant to be extravagant and awarded 
compensation only ab tha rate of Rs. 30 
per marla; with 15 per cent. for compulsory 
acquisition and also granted interest at 
6 percent. per annum on ths amount for 
the period of occupation --prior to the 
actual acquisition. The amount due to 
the appellant. on this basis worked out 
to Rs. 937-11-4. The appellant objected 
to this award and therefore a reference 
was made to the District Judge under 
s. 18, Land Acquisition Act. Before the 
District Judge the appellant only claimed 
Rs. 200 per marla. The District Judge 
found that the plot wassuitable asa 
building site for shops and found the 
market price of the whole area to be 
Rs. 2,000 on the basis of 20 years rental 
for tha shopsin the neighbourhood. He, 
however, felt som: difficulty in assessing 
the market price of the plot in dispute, 
as possession had been taken in 1925, 
and the land was since then under “the 
cloud of compulsory acquisition.’ He, 
therefore, deducted 50 per cent. from the 
market price arrived at by him, and 
-granted Rs. 1,000 only as compensation 
.to the appellant. He refused to grant 
any interest for the preceding period of 
-occupation or even 15 pər cent. for com- 
pulsory. acquisition, as required. by the 
.Act. The learned Judge left. the parties 
-to bear their costs. From. this decision 
Mohammad Ismail has appealed and cross- 
objections have been filed on behalf of 
the . Secretary of State for India in 
Council with regard. to. the enhancement 
of the award as well as the order relating 
to costs. z å 5 ; 
. The learned District Judge seems to be 
clearly in error in refusing to give 15 
per cent. in addition to the market price 
as fixed by him. ‘The provisions of the 
Act are mandatory in this respect (vide 
`s. 23 (2) and the learned Government Ad- 
vocate frankly stated that he did not 
support the learned District Judge's award 
‘on this point. I am further of opinion 
- that the learned District. Judge was also 
in é@rror in -arbitrarily deducting 50 per 
cent. on account of what he called “the 
“cloud of compulsory acquisition” hanging 
‘over the land since 1925. The market 
“value of the land in this case must, I 
think, be considered apart from the effect 
_ thereon, if any, of the expected acquisi- 
` tioñ by Government. Although’ possession 
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had been taken in 1925, there could be 
no certainty about the acquisition until 
the necessary notifications under the Act 
had issued and there is no evidence to 
show what effect, if any, the possibility 
of acquisition had on the market. It 
seems, however, obviously unfair that the 
Government should be able to reduce the 
compensation payable for compulsory ac- 
quisition by merely announcing in advance 
its intention of acquiring a piece of land 
and thus throwing a ‘cloud’ on its market 
price, before issuing notifications required 
by the Act. I find no authority in support 
ofthe view taken by the learned District 
Judge and the learned Government Advo- 
cate also did not attempt to support it. 
I accordingly hold that the market price 
must be fixed with reference to the date 
of the notitication under s. 4, irrespec- 
tive of the previous possession of the 
plot by Government and its effect, if any, 
on the market-price. 


The learned Government Advocate, how- 
ever, contended that the market price 
arrived at by the learned District Judge 
was altogether excessive and the price 
fixed by the Collector was more than 
adequate. It was not denied that the 
plot in question is advantageously situated 
at the junction of two important roads, 
where there isa motor-lorry stand in the 
neighbourhood and where some shops 
have sprung up in recent years,and two 
petrol pumps have also been put up. 
But it was urged that the demand for such 
purposes has been already exhausted and 
the market price of the plot in dispute 
should be- assessed on the basis of its 
value as agricultural land. It was con- 
tended further that even if the plot was 
considered to be a building site the market 
price awarded by the Collector was more 
than sufficient. 


It appears from {$ the evidence that the 
rent paid for the very small areas leased 
for the petrol pump is very high. There 
are already two pumps in the locality 
and thereis no reason to think that there 
is any further demand for petrol pumps. 
1, therefore, think that the rental of the 
sites of petrol pumps should be excluded 
from consideration. As regards shops, how- 
ever, Lsee no adequate ground to hold 
that the demand for sites for shops has ex- 
hausted itself. There is no evidence on 
the record to show what sort of shops 
are in demand in the locality, and whe- 


ther there is or is not any demand ~ 
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for more shops of a similar or different 
kind. 

In view of the fact that several shops have 
been built in the locality in recent years 
and the adyantageous position of the 
plot near the junction of two main.roads, 
it was, I think, for the respondent to 
prove by clear evidence that the de- 
mand for building sites for shops: had 
exhausted itself by 1933, when the noti- 
fication under s. 4 issued as contended 
by the learned Government Advocate. 
But J find no such evidence on the re- 
cord. I do not, therefore, think that it 
would be fair to treat the land in dispute 
as agricultural for the purpose of assess- 
ment of its market value. Indeed the 
Collector himself assessed it as a building 
site on the basis of the prevailing market 
value for residential sites in the neigh- 
bourhood of Sharakpur. But I do not 
think the latter rates also can form a 
good criterionin the circumstances of the 
case. The plot is situated at some distance 
from the ‘abadi’ and there is no prospect, 
so far as one can see, of residential houses 
being builton or near the plot in dispute 
at present, Its potential value chiefly 
arises owing to its suitability for shops ad» 
ministering to the needs of the heavy traffic 
It is well established that 
market value of property in such cases 
should be determined not necessarily ac- 
cording toits present disposition, but laid 
out in the most lucrative and advantageous 
way in which the owner could dispose of it: 
cf. Prem Chand v. Collector of Calcutta (1), 
Collector of Poona v. Kashinath Khajgi- 
wala (2), Narsingh Das v. Secretary of 
State (3) and Secretary of State v. Chunt 
Lal (4), ete. Inthe present instance, the 


“most lucrative disposition of the property 


would apparently be to sell or let it for 
purposes of shops. The learned District 
Judge has assessed the market price on 
the basis that the appellant could have 
put up a couple of shops on the plot 
of the same type as have sprung up in the 
neighbourhood in recent years, and this 
seems to be fair and reasonable. There. 
is perhaps no likelihood, sofar as one can 
see, of a series of shops being built on this 


(1) 2 C 103. 

(2) 10B 585. 

(3) 6 Lah. 69; 86 Ind. Cas, 556; A I R 1925 {P O 9l} 
52 T A 133; 23 A L J 113;20 WN 137; 48 M L J 386; 
L R6 A P O 64; 27 Bom, L R 783; 290 W N 82m 


(P. G). 
(4) 12 Lah. 117; 131 Ind, Oas, 364; AIR 1931 Lah. 


207; 32 P L R 321; 12 Lah, L J 280; Ind, Rul, (1931; 
Lab, 460 7 
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plot with any prospect of profit at present 
but there seems no reason why the appel- 
lant should not be able to putupeven a 


couple of shops on the plot. with such prcs-" 


pect. In fact, the probability is that he 
would have put up such shops, if 
amen had not taken possession in 
1925. 


The learned District Judge bas assessed 
the market value on the basis of the, rental 
of a shop on one marla ofland on the op- 
posite side of the road, which was yielding 
an income of Rs. 48.to Rs, 64 per annum 
according to the evidence of Din Muham- 
mad (P. W.No. 2). Tke learned District 
Judge took the average yield at Rs. 50 
per annum forthe site of each shop and 
took the market price to be equivalent to 
twenty years’ rental, ù e. Rs. 2,000. He 
deducted 50 per cent, on account of the 
“cloud of acquisition” hanging over the 
land, but the arbitrary deduction seems 
unjustifiable for reasons already stated. 
Din Muhammad (P. W. No. 2) has mention- 
ed two other instances of shops yielding an 
income of as much as Rs. 19 per mensem. 
These are, however, pakka shops which 
ecstabout’ Rs. 800 or Rs. 900 according tc 
the witness. Din Muhammad stated that 
the prevailing rate of interest is 12 to18 
per cent. per annum. Deducting interest 
at the average rate of 15 per cent. on 
Rs. 800 the annual income for a shop would 
come to about Rs. 100. This is nearly 
double the figure, on the basis of which 
the learned District Judge assessed the 
market price. These shops, it may be 
noted, are situated in a less favourable 
position than the plot in dispute (vide shops. 
at Lon Exhibit P. C.) 

There are no instances of sale of sites 
forshops in the neighbourhood. The learn- 
ed Government Advocate has referred to 
two sales of land in the neighbourhood 
deposed to by witness No. 5 for the res- 
pondent. One of these was a sale of 3 
kanals 13 marlas of land for Rs. 99in the 
year 1932 for the purposes of: a mosque. 
The price in this case was nominal (a little 
Over a rupee per marla) and the transaction 
appears to be exceptional and obviously in- 
fluenced by religious and charitable moti- 
ves. The other wasa sale of a large area 
of 118 kanuls 7 marlas for Rs. 6,351-5-0 for 
the purpose of ‘the Government High 
School in 1926. This transaction is also of 
a different type and of a much earlier date 
than the notification. I donot think these 
sales can afford any criterion. for the mar- 
ket value ofthe plot in dispute on the 
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basis of its most lucrative disposition i? 
the circumstances of the cases. The plot in 
dispute has an exceptionally advantage- 
ous position for the purposes of shops and 
in view of the evidence discussed above 
it seems to me fair that Rs. 2,000 should be 
taken as the market price of the whole area 
of 18 marlas. The appellant is also entitled 
to 15 per cent. on this amount in addition, 
i.e. Rs. 300, on account of compulsory ac- 
quisition. I accordingly hold that the 
appellant is entitled to Rs. 2,300 as com- 
pensation. 

The learned Counsel for the appellant 
contended that ihe appellant should also 
be awarded § per cent. interest on the 
above, for the occupation of the land for 
about 84 years prior tothe award. I do not 
think this contention is justifiable in the 
circumstances. The market price of the 
land in 1925, when the Collector took pos- 
session, must have been for less than what 
it has been found to bein 1933, when the 
notification under s. 4 issued. Tke appel- 
lant has been benefited greatly by the 
delay in the notification and the compensa- 
tion being fixd with reference to the latter 
date as a result. Ido not think any fur- 
ther compensation for prior possession is 
necessary to meet the ends of justice. 
Moreover; compensation for possession prior 
lo the date of the notification would scarcely 
fall within the scope of these proceedings. 
I accept the appeal to the extent of raising 
the compensation payable to the appellant 
to Rs. 2,300. The appellant will get his 
costs in this Court. As a result, the 
cross-objections filed on behalf of the res- 
pondents failand must be dismissed wit 
costs. 


D. Appeal accepted. 


ALLAHABAD HIGH COURT 
| Criminal Reference No. 528 of 1936 
September 28, 1936 
BENNET, J. 

JAGAT RAM AND ANoTaER—APPLICAN'tS 
versus 
EMPEROR—Opposits Party 

Criminal Procedure Code (Act V of 1898), ss. 476, 
369—S. 369, if applies to a complatnt—Complaint 
under s. 476, if can be altered or reviewed—Cinil 
Court making complaint under s. 476—Complaint 
returned to Civil Court asking it to pass order of 
commitment to Sesstons Court—Competency of Civii 
Court to pass such order, — 

A complaint cannot be a judgment even when the 
complaint is made by a Court under s. 476, Crimi- 
nal Procedure Oode. Therefore, s, 369 cannot apply 
to a complaint and does-not, therefore, amount to 9 
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bar against a Court altering or reviewing the com- 
plaint under s. 476, Criminal Procedure (ode. The 
Code does not bar a Court from altering or reviewing 
its complaint under s. 476, Criminal Procedure Code. 

Where, therefore, a Civil Court files complaint 
under s. 476 and the District Magistrate returns it 
to it requesting it to make an order of commitment 
to the Sessions Court, the Civil Court is competent 
to pass that order, 


Or. Ref. from an order of the Sessions 
Judge, Saharanpur, dated June 29,1936, 

Messrs. G. S. Pathak and C. P. Singh, for 
the Appellants. 

The Assistant Government Advocate, for 
the Crown. 


Order.—This is a reference by the 
learned Sessions Judge of Saharanpur in 
which he has suggested that this Court 
should set aside an order of commitment 
under s, 478, Criminal Procedure Code, by 
the Smal] Cause Court Judge to the Ses- 
sions Court and should direct a Magistrate 
to proceed with an enquiry into the same 
matter. The facts are as follows: —The Small 
Cause Court Judge had a suit before him 

- brought by Atma Kam against Jagat Ram 
on a bahikhata account and Jagat Ram 
pleaded payment and filed a receipt for 
Rs. 23 alleged to have been given to him 
by the plaintiff Atma Ram on November 10, 
1934. He gave evidence in support of this 
and ‘so did his witness, Mela Singh who 
stated that he had written the receipt. 
The Small Cause Court Judge considered 
that the receipt wasa forgery and made a 
complaint under s. 476, Criminal Proce- 
dure Code, against Jagat Ram and against 
Mela Singh and sent it to a First Class 
Magistrate on September 14, 1935. On 
December 16, 1935, the Magistrate address- 
ed the District Magistrate in an order 
stating that besides his other duties he 
was at present engaged in enquiring into 
two big.dacoity cases and that the com- 
Plaints under s. 476 from the Small Cause 
Court Judge were elaborate complaints and 
some of'the sections were exclusively tri- 
able by the Court of Session, that is 
s. 476-109 and s. 471, Indian Penal Code, 
and only s. 193, Indian Penal Code, was 
triable by a Magistrate. He suggested that 
the Small Cause Court should itself commit. 
the case for trial by the Court of Session. 
under s. 478, Criminal Procedure Code. On 
December 20, 1935, the District Magistrate: 
referred: this matter to the Small Cause 
Court Judge and asked him to make a eom- 
mitment crder himself under s. 478, Crimi- 
nel oe ee On this order the 

mall Cause Court Judge wrote - an 7 
,on December 23, 1935. R S28 ve 
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“Ctomplain6 under s. 
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“Issue notice to Jagat Ram and Mela Ram. for 
February 14, 1936, to show why they should not 


be committed to Sessions. Summon Atma Ram as 
& Witness.” 


On March 10, 1936,the Small Cause 
Court Judge passed an order of commit- 
ment under s. 478, Criminal Procedure 
Code, and in that order be seis out the 
above facts that the complaint was return-' 
ed tohim by the District Magistrate with 
the request that he should act under s. 478, 
Criminal Procedure Code, and that he had, 
therefore, held a fresh enquiry which had 
confirmed him in the view he held in the 
civil suit and in his commitment order he 
sets out his grounds at considerable length. 
No objection is shown by learned Counsel 
for the accused to have been taken before 
the Small Cause Court Judge, but on 
June 16, 1936, a petition was made to the 
Sessions Judge alleging that the Small 
Cause Court Judge after he had made a 
476, Criminal Proce- 
Code and the proceedings had been initiat- 
ed under it, could not pass an order of 
commitment under s. 478, Criminal Pro- 
cedure Code.-A further application was 
made on behalf of one of the accused be- 
fore the Court, Jagat Ram, on June 29, 1956, 
in which the learned Sessions Judge was 
asked to act under s. 532, Criminal Proced- 
ure Code and quash the commitment under 
cl. (2) of the said section or else refer this 
matter to this Court. Learned Counsel for 
the accused now argues that's. 582, 
Criminal Procedure Code, does not apply 
and he produces various rulings to this 
effect and he contended that action should 
be taken by this Court under s. 215, 
Criminal Procedure Code, to quash tke 
commitment order on a point of law. Now 
the point taken is that having once made 
@ complaint under s. 476, Criminal Pro- 
cedure Code, the Small Cause Court Judge 
could not alter what is called his order 
under s. 476, Criminal Procedure Code. No 
authority was produced for this proposition 
except avery ancient ruling reported in 
Queen v. Jan Mahomed (1). In that case 
it was observed : 

“We think it was perhaps irregular in the Munsif 
committing the case himself after sending it to 
the Magistrate for investigation and commitment." 

There is no clear finding that even 
under the law as it then stood the pro- 
ceeding was irregular. Now s. 369, Ori- 
minal Procedure Code, is the section in the 
Code dealing with the finality of judgments 
by Criminal Courts and it states us follows: 
- “Save as otherwise provided by this Code or by 


(1) 12 Suth, W R Cr. 41; 3Beng. L R Or, 47, 
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any other law for the time being in force or, in 
the case of a High Court, established by Royal 
Oharter, by the Letters Patent of such High Court, 
no Court, when it has signed its judgment, shall 
alter or review the same, except to correct a clerical 
error. 


This section relates only to judgments. 
Learned Counsel argues that a complaint 
under s. 476, Criminal Procedure Code, 
should be considered to be a judgment. 
“Judgment” is dealt with in the two ss. 366 
and 367, and it is specified how a judgment 
shall be delivered: and what it shall con- 
tain. It is also specified in s. 367 (6) that 
for the purpose of this section an order 
under s. 118 ors. 123 (3) would be deem- 
ed to be a judgment, but it is not stated 
that a complaint under s. 476 would be 
deemed to be a judgment. A complaint is 
‘defined in s. 4 (1) (h) as an 

“allegation made orally or in writing to a Magis- 
trate with a view to his taking action under this 
Code that some person whether known or unknown 


has committed an offence, but it does not include 
the report of a Police Officer.” 


It is clear that a complaint cannot be a 
judgment even when the complaint is made 
by a Court unders. 476, Criminal Pro- 
cedure Code. Therefore, -s, 369 cannot 
apply toa complaint and does not, there- 
fore, amount toa bar against a Court al- 
tering or reviewing the complaint under 
s. 476, Criminal Procedure Code. Learned 
Counsel could not show any other section 
of the Code which prevented a Court from 
altering or reviewing an order except 
s. 369, Oriminal Procedure Code. There- 
fore, it appears to me that the Code does 
not bara Court from altering or reviewing 
its complaint unders. 476, Criminal Pro- 
cedure Code. It appears to me, therefore, 
that it was open to the Small Cause Court 
Judge under. these circumstances when the 
record was sent back to him by the Dis- 
trict Magistrate to passthe order of com- 
mitment after the further enquiry which 
he made, and I consider that the commit- 
ment having been made, no ground exists 
for this Court to set it aside in its revisional 
powers under s. 215, Criminal Prosedure 
Code. Accordingly, I refuse this reference 
and direct that the Sessions Judge should 
proceed according to law onthe commit- 
ment which has been made to his Court. 


N. Reference refused. 
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MADRAS HIGH COURT f 
Criminal Revision Oase No. 220 of 1936 
Criminal Revision Petition No. 202 of -1936 
í October 16, 1936 


MooKETT, J. i 
ELUKURI SESHAPANI CHETTY 
~ —PETITIONER 


| versus 
EMPEROR—RESPONDENT 

Confession—Distinction between confessions and 
statements of fact—Tests—Confession relating to 
different crime—Admissibility—Criminal trial— 
Duty of prosecution to prove offence—Gaps in pro- 
ram evidence cannot be filled up by statements of 
accused. 


A statement of the accused cannot be used to, fill 
up & gap in the prosecution evidence which the pro- 
secutjon have not proved. Abdul Kadir v. Emperor 
(D), relied on. ; | 

A useful test as to the admissibility of statements 
made tothe Police is to ascertain the purpose to. 
which they are put by the prosecution. If the pro- 
secution rely on the statemente of the accused to the 
Police as being true, then they may, and in many 
cases will, be found to amount to confession. If, on 
the other hand, the statements of the accused are 
relied on not because of their truth {but because of 
their falsity, they will be admissible as admissions, 
Emperor v. Kangal Mali (2), relied on. 

A confession made to the Police inthecourse of 
investigating one crime is inadmissible even though 
it relates to another crime. The moment a statement 
is found to amount to a confession it does not matter 
in the slightest of what crims it is said to be a con- 
fession. In re Kodangi (3), referred to. 


Cr. R.P, under gs. 435 and 439 of the Code 
of Criminal Procedure,1898, praying the High 
Court to revise the judgment of the Court 
of the Sub-Divisional Magistrate of Kurnool 
in Criminal Appeal No. 5 of 1936, presented 
against the judgment of the Court of the 
Stationary Snb-Magistrate of Kurnool in 
O. CO. No. 553 of 1936. : 


Messrs. Nugent Grant and K. Sreenivasa 
Rao, for the Petitioner. 
` Mr. A. Narasimha Ayyar, for the Public 
Prosecutor; for the Crown. 

‘Order.—The petitioner has been con- 
victed under s. 266, Indian Penal Code, for 
being in possession of a false weight 
knowing it to be false. The facis are 
slightly unusual. It appears that the Police 
were investigating in Kurnool a case 
relating to the receipt of stolen goods. In 
the course of that investigation they went 
to the shop of the petitioner who is a shroff. 
They did not find any stolen goods but 
the cupboard was not wholly bare. Ina 
tin, which I think may be said to be in 
the possession of the petitioner, was found 
a rupee which has been produced. While 
having the appearance of a single rupee 
it is in fact two sides of two rupees joined 
together and it weighs more than an ordinary 
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rupee. In order to convict the petitioner, 
the prosecution were bound to prove the 
possession of a false rupee known to be 
false and intended to be fraudulently used. 
They proved it as follows: Before the 
Magistrate the prosecution called as their 
principal witness the Police Officer 
who went to the petitioner’s shop. He 
stated as follows—I hive not the evidence 
before me but I am told that the evidence 
given corresponds to what was stated in 
the complaint —: 

“I questioned him (petitioner) as to what the tin 
kept by his side contained and the accused told 
me that it contained rupees and other coins for his 
use in weighing the silver end gold purchased or 
sold by him. I opened the tin and found only the 
coins used for weighing as stated by the accused" 
(including the rupee). That and the pro- 
duction of the rupee were all the evidence 
against the petitioner at the stage when 
the evidence for the prosecution has been 
called and I think itis clear that at that stage 
the Magistrate should have dismissed the 
case because all important ingredient, viz., 
that the petitioner. knew the rupee to be 
false, was not present. But the petitioner put 
in a statement in which he stated that two 
days before the Police Officer came to his 
shop the rupee had come into his hands and 
he knew it to befalse. This statement was 
used to fill up the gapin the prosecution 
evidence which the prosecution themselves 
had not proved. With regard to this I 
have heen referred to the decision of Sir 
Arnold White, C. J. in Abdul Kadir v. 
Emperor 1), In that case atthe close of 
the case for the prosecution the all-im- 
portant element, viz., the publication of a 
defamatory .statement had not been proved 
and was sought to be proved, because an 
admission of it was contained in the 
accused's statement under s. 342, Criminal 
Procedure Code. That is a case exactly in 
point and I think on that ground this 
criminal revision case should succeed. It 
is quite clear that at the close of the 
evidence for the prosecution, proof of 
“scienter? was lacking, an essential in- 
gredient and the accused should have been 
discharged. Instead as in Abdul Kadir 
v. Emperor (1) the evidence was supplied 
by questioning him. 

But there is another ground to which I 
attach far greater importance. There is 
no doubt in my judgment thatthe state- 
ment made by the accused to the Police 
Officer should not have been admitted in 
evidence because it is clearly a confession. 
The accused told him, he says, that the 

(1) 27 M 238; 2 Weir}4o8, 
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tin contained rupees and other coins for 
his use in weighing the silver and gold 
purchased or sold by him. The moment 
one of these is shown to be false it seems 
to me that that isa confession and not, as 
the Public Prosecutor has argued, a mere 
statement of fact. I respectfully agree 
with the statement as to what is-a good 
test whether a communication to the Police 
is a confession or a mere statement of fact 
contained in Emperor v. Kangal Mali (2). 
The learned Judges after distinguishing 
between admissions of fact and confessions 
of guilt go on te say : 

“In fact a useful test as to the admissibility of 
statements made to the Police is to ascertain the 
Purpose to which they are put by the prosecution. 
If the prosecution rely on the statements of the 
accused to the Policé as being true, then they may, 
and prebably in many cases, will be found to amount 
to confessions. If, on the other hand, as in the 
case of the statements to which we have just referred, 
the statements of the accused are relied on not 
because of their truth but because of their falsity, 
they are admissible as admissions”. 

Tn my judgment this is clearly a con- 
fession as I have already said and as has 
been poined out by Jackson, J. in In re 
Kodangi (3), a confession made to the 
Police in the course of investigating crime 
A although it relates to another crime B 
is equally inadmissible. Tae whole spirit 
of s. 25 of the Indian Evidence Act is to 
exclude confessions tothe Police and the 
moment a statement is found to amounta 
confession, I do not think it matters in the 
slightest of what crime itis said to be a 
confession. A consideration of this case 
shows that this conviction rests on 
(1) a statement by the accused at 
a stage when there was no prima facie 
case against him, and (2) a confession to 
a Police Officer. By reason of these 
grave infirmities in the prosecution case 
I am constrained to allow this criminal 
revision case. 

The conviction and sentences are set 
aside and the fine, if collected, will be 
refunded. : 

Ae Conniction set aside. 


(2) 41 C 601; 26 Ind. Cas. 161. 

(3) AIR 1932 Mad. 24: 135 Ind. Cas. 590: 34L W 
858; (1931) M W N 1138; 6L M LJ 860; (1932) Or. 
Caa. 4; 33 Or. L J 173; Ind Rul. (1932) Mad. 174. 
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__ ALLAHABAD HIGH COURT 
First Civil Appeal No. 111 of 1933 
September 16, 1936 
SULAIMAN, C.J., AND Bennet, J. 
Musammat BIBBO — PLAINTIFF — 
APPELLANT 
| versus 
Rai Saheb GOKARAN SINGH— 
_ DEFENDANT— RESPONDENT 
Promissory note—Insuficiently stamped pro-note— 
Duty payable—Instrument, if can be split up for 
purposes of duty—Primary purpose to be considered 


Stamp Act (IT of 1899), s.35—‘For a e" 
significance of, f ) AU EATERS 
_ The Court should consider whether the document 
is primarily a promissory note which is insufficiently 
stamped though incidentally is may amount to a 
receipt or an acknowledgment of liability. In such 
a case the stamp must have been affixed to 
it as a promissory note and not as a mere acknow- 
ledgment of liability. Where the instrument as 
a whole is insufficiently stamped it would not 
be proper to allow it to be split up into two 
Portions and to regard the duty paid on it as hav- 
ing been paid on the portion which it suits the plain- 
tiff to retain although the primary purpose of the docu- 
ment,was contained in the other portion. If, however, 
there are any recitals in a document which, as such, 
are not chargeable with duty, then it may be possible 
to use such recitals as evidenca for an entirely di- 
forent and independent matter. Gopala Padayachi 
v. Rajagopaia Naidu (6), Rakkappan Ambalam v. 
Suppiah Ambalam (7) and Vanchesmara Sastri v, 
| Narayana Ayyar (8), not followed 

Tha words ‘for any purpose’ in s. 35, Stamp Act, are 
very significant and undoubtedly imply “for each and 
every purpose whatsoever, without any exception.” 
It matters little whether the purpose is the main 
purpose or is a collateral one. 

F. C. A. from a decision of the Sub-Judge, 
Shahjahanpur, dated December 14, 1932, 

Messrs. K.N. Katju, P. L. Banerji, Hazari 
Lal Kapoor and Miss S. K. Nehru, for the 
Appellant. 

Messrs. K. Varma and L. N. Gupta, for 
the Respondent. . 


Judgment.—Thisis a plaintiff's appeal 
arising out ofa suit on a promissory note 
of 1922, the limitation according to the 
plaintiff being saved on account of certain 
payments and acknowledgments made by 
the defendant from time to time. The last 
acknowledgment | relied upon by the 
plaintiff was paper No. 53-0 which the 
Court below has refused to admit on the 
ground that it was insufficiently stamped. 
The learned Advocate for the plaintiff 
contends before us that although the 
document so faras it purported to be a 
promissory note was insufficiently stamped, 
the earlier portion of it which contained 
an acknowledgment of liability should be 
treated as such and should be admitted in 
evidence. Unfortunately for the plaintiff 
there is no evidence on ‘the record to show 
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that the original promissory note, which 
was not produced in tkis case, had even a 
one anna stamp affixed to it. Only a copy 
of it has been produced in this case which 
does not show that the original bore any 
stamp. We may, however, for the purpose 
of this appeal assume that a one anna stamp 
was affixed to it. 

The document is in the following terms:— 

“My dear Lala Kanhaiya Lal, 

Whereas Rs. 5,300, half of which is Rs, 2,650, have 
been found due from me on account of a promis- 
sory note dated December 20, 1922, executed by 
Mukat Singh on the back whereof payment is en- 
dorsed inmy handwriting, I promise to pay the 
saidamcunt due to you. together with interest at 
the rate of 1 percent. per mensem within three 
months. I have, tnerefore, executed this promissory 


note so that it may serve as evidence. Dated 
July 24, 1928.” . 


Below this appears the signature of the 
executant Mukat Singh. The learned 
Advocate for the plaintiff has strongly urged 
before us that this document should be 
split up into two parts and treated as if it 
were two instruments written on one paper: 
first, a written acknowledgment signed by 
Mukat Singh, and the other as a promissory 
note executed by him, although it is only 
one document; it bears only one date and 
contains only one signature. In support of 
this contention he has relied on certain 
early English cases before the Stamp Act 
in England was amended in 1891. In 
1849 ihe House of Lords had todecide a 
somewhat similar: question in Kenneth 
Matheson v. Alexander Ross (1). In ‘that 
case the document was a long debtor and 
creditor account, with items on both sides 
in a tabular form with the final balance 
noted. The document which formed part 
of the same half sheet of paper contained 
at the end an acknowledgment of the receipt 
of £68 9s 4d. being balanc amount of pay- 
bills paid, etc, and “was signed by the 
executant. So far as the statement of the 
account was concerned, no stamp duty was 
chargeable on it, but there was a duty 
payable on the acknowledgment. It was 
held by the House of Lords that the 
document could be split up into two parts, 
the first of which not being chargeable with 
duty could be received in evidence in 
proof of the state of the account between the 
parties although the last portion could not 
be used in evidence.as an acknowledgment. 
Later in 1852 a document containing all the 
requisites to make it a valid contract, and 
purporting to be a receipt, though 
inadmissible as such by reason of its being 
insufficiently stamped, came up for consi- | 


` @) (4849) 9 ER 1101, 
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deration before the Lord Chancellor. It 
was held that it could be received as 
evidence of the contract though not as 
evidence of the receipt itself. Lastly in 
Rutty v. Benthall (2), a document containing 
the assent of the creditors also contained a 
recital empowering a third person to execute 
the deed for the creditor, but was not 
stamped asa power of attorney, It was held 
that the document could be used in evidence 
for the purpose of proving that the creditor 
had given his assent to the matter. In 1891 
the English Stamp Act was amended and 
the amended section provided that ` 

. . an instrument ‘executed in any part of 
the United ‘Kingdom, or Tee . to any mat- 
ter or thing doneorto be done, i in any part of the 
United Kingdom, shall not,exceptin criminal pro- 
ceedings, be given in evidence, or be available 
for any purpose whatsoever, unless it is duly stamp- 
ed in accordance with the law i in force at the time 
when it was first executed.” 

A Divisional Court cf the Probate Division 
in Fengl v. Fengl (3) came to the conclusion 
that the document could not be used even 
for a collateral purpose. SirSamuel Evans, 
President, after quoting the relevant section 
of the amended Stamp Act remarked: 

“That is very wide,’ That provision in the Act 
of 1891, appears tohave been moulded upon gs 54, 
Stamp Act, 1870, (3), which has been held to exclude 
unstamped ‘documents even if tendered only for col- 
lateral purposes.” 

With regard tothe earlier cases relied 
upon by the Counsel, it was said: “Whaterer 
the Jaw was before 1891, I am of opinion 
that ihis agreement was not admissible.” 
The learned Advocate for the plaintiff has 
‘not cited before us any English case after 
1891 in which any document which was 
insufficiently stamped has been admitted 
for a collateral purpose. He has relied on 
the Full Bench of this Court in Kan- 
haiya Lal v. Stowell (4), where the instru- 
ment was worded as follows: “Agra, 
November 14, 1877. Due to K., cloth mer- 
chant, thesum of Rs. 200 only to be paid 
next January, 1878” Straight, J. had in 
his judgment, pointed out that the docu- 
- ment contained incidental words amount- 
ing to a promise to pay while its direct and 
substantial character was that of an 
acknowledgment of debt. The majority of 
the Full Bench accepted the view taken by 
Straight, J., and held that although the 


document in question was not admissible- 


in evidence as a promissory note by reason 
of its being insufficiently stamped, it was 
nevertheless admissible on the stamp which 

- (2) (1867) 2 C P 488 

(3) (1914) 2 P D 274; aL I P29; 31 TLR 45; 112 
LT 173; 5915 J 42. 

(4) 3 A 5l; A W N 1881, 49. ee 
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it bore as proof of an acknowledgment of 
such debt. The document had been written 
asa memorandum and it Ẹwas held that it 
was a memorandum for which one anna 
stamp duty was quite sufficient. 

Soon after the pronouncement of the 
Full Bench, the Negotiable Instruments Act 
was passed in 1881, s. 4 of which is 
significant and to which we shall refer pre- 
sently. The other cases relied upon are 
two cases of this Court which are really 
not in point and two cases of the Madras 
High Court. In Govind Singh v. Bijay 
Bahadur Singh (5) the document which 
was in the form of a promissory note had 
in fact been admitted in evidence by the 
Court below. Accordingly under s. 36, 
Stamp Act, no» question “as tə its 
inadmissibility could be raised in revision. 
The only question for consideration was 
whether it contained a Promise to pay so’ 
asto give a fresh start for purpceses of 
limitation. We are, therefore, unable tc 
hold that a remark in the judgment of ore 
of the learned Judges was intended to lay 
down that even if the document had not 
been admitted, the revisional Court should 
have accepted it in evidence. The {wo 
cases which support the contention urged 
cn behalf of the plaintiffs are those of - 
Single Judges of the Madras High Court. 
In Gopala Padayachi v. Rajagopala Naidu, 
98 Ind. Cas- 75 (6). Wallace, J., went to the 
length of holding that even an insufficiently 
stamped promissory note, where it was 
taken for an antecedent debt, can be 
admitted in evidence as an acknowledgment 
of the debt cet out in itself, because the 
debt isa prior and pre-existing indepen- 
ent debt. In the case of Rakkappan ` 
Ambalam v. ` Suppiah Ambalam, 124 
Ind. Cas. 53 (7) Pandalai, J., hell that 
on insufficiently stamped promissory note, 
though not admissible in evidenceas a 
promissory note, can be used in evidence 
as an acknowledgment of liability where 
the recitals are distinct and independent 
of the promissory ‘note. The learned 
Judge did not followa previous ruling of 
his own Court given by Jackson, J., in an 
unreported case, but followed the view. 
expressed by Wallace, J., in the case al- 
ready quoted and also distinguished two 
other cases of that Court which had been 
cited in support of the contrary view. 


(5) (1929) A L J 1279; 121 Ind. Cas. 108; AIR 1929 
All. 930; Iad. Rul. (1930) All. 92; 52 A 169. 

(6) 98 Ind. Cas. 75, AIR 1926 Mad. 1148; (1926) M 
W N 757. 

(7) 124 Ini. Cas. 53; A T R 1980 Mad. 485; 32 L W 
691; Ind. Rul. (1930) Mad. 565. 
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His main reliance. was on the Full Bench 
ruling of this Court in Kanhaiya Lal v. 
Stowell (4) which was prior to the amend- 
ment of the Indian Stamp Act. The 
tention of the learned Judge does not ap- 
pear to have been drawn to the definition 
of “promissory note” as’ given inthe 
Negotiable Instruments Act. He naturally 
followed his own ruling inalater case in 
Vancheswara Sastri v. Narayana Ayyar, 
141 Ind. Cas. 169 (8), without giving any 
additional reasons. On the other hand, it 
has been held in other Courts that a pro- 
missory note which is not sufficiently 
stamped cannot be used as an acknowledg- 
ment of liability. Vide -Bishunath Singh 
v. Ishri Dayal(9) and Govinda v. Hari- 
bhan (10). Butin these two last-mention- 
ed cases, there was not any separate ack- 
nowledgment of liability. 

Beth in England and in India the legis- 
lature has thought fit to amend the relevant 
section of the Stamp Act so as to make its 
provisions very stringent. Section 35, as it 
Stands now, lays down that: 2 

“No instrument chargeable with duty shall be 
admitted in evidence for any purpose by any 
person having by lawor consentof parties autho- 
rity to receive evidence, or shall be acted upon, 
registered or authenticated by any such person or 
by any public officer, unless such instrument is duly 
stamped,” 

The words “for any purpose” are very sig- 
nificant and undoubtedly imply “for each 
and every purpose whatsoever, without any 


exception.” It matters little whether the. 


purpose isthe main purpose or isa col- 
lateral one. A promissory note is defined 
in s. 2 (22) as meaning a promissory note 
defined by the Negotiable Instruments Act 
of 1881. Section 4 of the Negotiable In- 
struments Act defines a promissory note 


“an instrument’ in writing . . . containing 
an unconditional undertaking, signed by the maker, 
to paya certain sum of money only to, or to the 
order of a certain person, or tothe bearer of the 
instrument.” 

Illustration (b) which is an illustration 
of a promissory note is as follows : 

“I acknowledge myself to be indebted to B in 
Rs. 1,000 to be paid on demand, for value re- 
ceived,” : . 

The illustration is almost exactly similar 
to the document in case before the Full 
Bench in Kanhaiya Lal v. Stowell (4) and 
shows that even though there isan ack- 
nowledgment of indebtedness, the instrua- 


(2) 141 Ind Cas. 169; AIR 1933 Mad, 251; 36 L W 
918; Ind. Rul. (1933) Mad. 85. 
wh Tk 1928 Oudh,408; 112 Ind. Cas. 247; 50 W 
(10) A I R 1933 Nag. 391; 147 Ind. Cas. 981; 16 N L 
J 24l; 6R NIH. . |. Ki dG 
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. ciently stamped, we do not think 
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ment is nevertheless a promissdry note. 
The distinguishing features of the pre- 
sent case from those in- Kenneth Matheson 
v. Alexandar Ross (1) and Kanhaiya Lal 
v. Stowell (4) are thatin those cases the 
instruments were not primarily promissory 
totes. In Kenneth Matheson v. Alexader 
Ross (1) the document was primarily a 
statement of account with receipt endorsed 
at the end. In Kanhaiya Lal v. Stowell 
(4) the “document contained only inciden- 
tal words which amounted to a promise to 
pay.: It was primarily a memorandum of 
account. Both these cases were decided at 
atime when the words “for any purpose" 
did not occur in the relevant statute. It 
seems tous that the main thing to consider 
is whether the document is primarily a 
promissory note which is insufficiently 
stamped though incidentally it may amount 
to a receipt or an acknowledgment of lia- 
bility. In sucha case obviously the stamp 
must have been affixed to it as a premis- 
sory note.and not asa mere acknowledg- 
ment of liability. The learned Advocate 
for the-plaintiffhas urged before us that 
the plaintiff ought to be given the discretion 
to make aselection and delele a portion 
out of this document, retaining the other 
portion and using the stamp already affixed 
for the purposes of the portion retained. 

Ib seems tous that the document must 
be considered as a whole, and if it is an 
instrument insufficiently stamped as requir- 
ed by the Stamp Act, then it should not 
be admitted _in evidence for any purpose, 
for instance, a dccument of this type could 
not have been admitted for registration by 
the Sub-Registrar if presented to him. If, 
however, there are any recitals in a decu- 
ment which, as such, are not chargeable 
with duty, then it may be possible to use 
such recitals. 4s evidence for an entirely 
different-and independent matter. But 
where the instrument as a whole is insuffi- 
that it 
would be proper.to allow it to be split up 
intotwo portions andto regard the duty 
paid on it as having been paid on the 
portion which it suils the plaintiff to re- 
tain although the primary purposeof the 
document was contained in the other por-' 
tion. As -already noted in the present case, 
the executant had merely given the reason 
why he promised to pay the amount 
the reascn being that the amount had 
been found due: The whole dccument is 
contained in one sentence and the latter 
portion on which the learned Advocate for 
the plaintiff relies merely refers to the 
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said account without specifying the exact 
sum. 

We are ofopinion that this document 
was intended to be, as it professed to be, 
a promissory note and we stamped as 
such. Itis not possible to split it up into two 
portions treating the introductory portion as 
a separate and independent acknowledg- 
ment for which one anna stamp was affix- 
ed, and treating the rest of itas a pro- 
missory rote wholly unstamped. The view 
taken by the Court below that the docu- 
ment is not admissible in evidence is, in 


cur opinion, correct. We accordingly 
dismiss the appeal with costs. 
ON. Appeal dismissed. 


————— 


MADRAS HIGH COURT . 
Appeal Against Order No, 491 of 1935 
February 19, 1936 
PANDRANG Row AND K. S. Mzwon, JJ. 
PERIAKATHA NADAR—APPELLANT 
versus 
MAHALINGAM AND otazEs— 
PETITIONERS —RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 16—* Operation of law", whether applies where 
person becomes owner of decree by transfer inter 
vivos—Whether any particular form of assignment 
is prescribed—There must be assignment in substance 
in writing—Deeree forming partnership asset sold 
by Court amongst partners pending partnership suit 
—Formal assignment, whether necessary. 

The words “ operation of law“ in O. XXI, r. 16, 
Civil Procedure Code, cannot apply toa case where 
a person has become the owner ofa decree by some 
transaction inter vivos, It applies to casas where 
the decree has been transferred from one to another 


by way of successicn or where there isa bankruptcy’ 


or any similar event which has the effect in law of 
bringing about such a transfer. 

No particular form of assignment is prescribed 
jn the case of decrees either under O. XXI,r. 16 or 
by any other provision of law. Anything in writing 
which transfers a decree and clearly shows that the 
intention was to assign the decree is sufficient ([p. 
923, col. 2.) 

In a pending partnership suit, with a view to 
protect assets of the partnership, the Court sold a 
decree in Court by auction through the Commis- 
sioner tothe highest bidder from amongst the par- 
ties: 

Held, that no formal assignment inthe sense of 
document purporting to assign the decree, was re- 
quired, provided the order of the Court amounted to 
assignment of decree in substance. 

A. against the order of the Court of the 
Subordinate Judge, Madura, dated October 
21, 1935, and made in E. P. No. 117 of 
1935, in O. 8. No. 147 of 1928. 

Pandrang Row, J.—This is an appeal 
from the order of the Additional Subordinate 
Judge of Madura, dated October 21, 1935, re- 


cognising the transfer of the decree in O. S. 
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No. 147 of 1928 in favour of the petitioner 
and directing execution to proceed. The 
decree in question was obtained by the 
Receiver appointed in O. 8. No. 71 of 1920, 
and that decree constituted’ one of the 
assets of the partnership, the affairs of 
which were involved in O. S. No. 71 of 1920, 
the Receiver himself being one of the 
partners. The appellant inthis appeal is 
also one of the partners. It was found in 
August, 1931, by the Court before whom this 
suit, O. S. No. 71 of 1920, was pending that 
the Receiver appointed was unable to do 
anything to protect the assets of -the firm 
from being lost by the bar of limitation. 
Accordingly it decided to assume the reins 
of control in its own hands. By an order, 
dated August 20, 1931, it was decided by 
the Oourt that asthe oulstandings were 
getting time-barred, they should be sold in 
the Court premises bya Commissioner to 
be appointed and that the binding at the 
sale would be confined to the parties to 
the suit,and the same order directed the 
Receiver not to do any work as Receiver 
after August 31. The preamble to this 
order clearly sets forth the circumstances 
which led to the makingof this order. It 
runs as follows:-— i 
“These are parties who will not merely 
their noses to spite their faces, but will cut off 
their own headsto spite their bodies. They have been 
wrangling for years, instead of dividing the out- 
standings, or dividing the sale proceeds of their 


ovtstandings and going home. In the meanwhile 
the outstandings are getting barred.” 


There can be no doubt that it was with- 
in the jusisdicticn of the Court to dispense 
with the Receiver and to take such steps 
itself as were necessary forthe protection 
of the assets of the partnership. The 
method employed by the Court, namely to 
sellthe assets by salein Court to such of 
the partners as were willing to bid cannot 
also be said to have been without jurisdic- 
tion. In any case itis not contended that 
the order was without jurisdiction and the 
propriety of the order cannot be question- 
ed at this stage asthat order has become 
final. In accordance with ihat order the 
Commissioners had actually sold the decree 
now in question, namely, the decree in 
O.S. No. 147 of 1928, and the purchaser of 
that decree was the 2nd defendant, one. of 
the partners. Thesale was held on Sep- 
tember 25,1931, and there was an order 
passed by the Court on September 30, after 
hearing the parties approving ofthe sale 
along with other sales held at the same 
time. The purchaser thereupon applied 
to execute the decree as transferee decreé-- 


cut off 
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holder in E. P. No. 181 of 1932. Notice of 
this petition was givento the judgment- 
debtors as well as the appellant and none 
of them put forward any objection to the 
execution of the decree by the 2nd defend- 
ant-purchaser. The ex Receiver, that is to 
say, the plaintiff, put forward an objection 
to the effect that the 2nd defendant has no 
locus standi to execute the deeree in the 
absence of any assignment tin writing in 
his favour. This objection, however, was 
not decided by the Court as the execution 
“petition itself was not proceeded with fur- 
ther and was struck off the file. Sometime 
after the petition was struck off the 2nd de- 
fendant purchaser again applied to the 
Court and again the Court- confirmed 
the sale afresh. It was after the 2nd 
confirmation of the sale that the present 
petition to execute the decree was made 
by the 2nd defendant. The objection 
taken to the application was that the 
petitioner was not entitled to proceed in 
execution as the decree in question had not 
been transferred to him by assignment in 
writing or by operation of law. The learn- 
ed Subordinate Judge dismissed this ob- 
jection as being frivolous, and vexa- 
tious, and accordingly recognised the 
petitioner as the transferee decree-holder 
and directed execution to proceed. 

The only point urged in this appeal by 
the appellant isthat the objection raised 
tothe execution of the decree at the in- 
stance of the purchaser is avalid one þe- 
cause the decree had not been transferred 
to him by an assignment in writing or by 
operation of law. It appears to us that the 
words “operation of law" cannot apply toa 
case where a person has become the owner 
of a decree by some transaction inter vivos. 
It applies to cases where the decree has 
been transferred from one to another by 
way of succession or where there is a bank- 
ruptey or any similar event which has the 
effect inlaw of bringing about such a 
transfer. In substance the question for 
our determination is whether there is -a 
transfer of the decree in question in this 
case by assignment in writing. As already 
observed, there can be no doubt that it is 
open to a Court ion a partnership suit for 
the purpose of protecting or realising the 
partnership assets to sell any of the assets 
of the partnership in any reasonable 
manner. What was . done in the present 
case was to sellone of the assets of the 
partnership to one ofthe partners. There 
can beno doubt thatthe intention of such 
sale was to enable the purchaser to realise 


PERIAKATHA NADAR V. MASALINGAM (MADR.) 


923 


the amount due under the decree, and as 
the decřee could be realised only by exe- 
cution, the intention must have been to 
make a transfer of the decree for the pur- 


“pose of enabling ihe purchaser to apply in 


execution and realise the amount due. The 
intention is, therefore, very clear. 

The writing that is required by O. XXT, 
T. 16, Civil Procedure Code, is also present, 
It consists of several orders passed by the 
Court. The only question that remains is 
whether these orders amount to an assign- 
ment of the decree. Obviously the sale is 
not one held under the provisions relating 
to sale contained in O. XXI of the Code 
of Civil Procedure. The ruling referred 
to by the lower Court does not apply and it 
does not ‘afford any assistance in arriving 
at a correct decision on this point. It seems 
to us that what is required by law is 
not any particular form of writing but 
an assignment in substance whichis in 
writing. Looking at the orders of the 
Courts referred to above, it is impossible 
to resist the conclusion that the intention 
of the Court was to assignthe decree to 
the partner who was the successful bidder 
in order to enable him to execute the dec- 
ree. The intention is clear and 
that intention was effected by the orders. 
It isno doubt true that the Court did not 
formally state that the sale was being made 
by the Court acting on behalf of all the 
parties to the suit. But the nature of the 
suit and the nature of the property that 
was to be sold as well as the circumstances 
which led the Court to make the sale clear: 
ly show that the sale must have been 
madeon behalfof all the parties to the 
suit. Tho absence of a formal assignment 
inthe sense of a document which in form 
purports to assign the decree by the Court 
acting on behalf of all the parties to the 
suit to the purchaser is not, in our opi- 
nion, required by law. No particular form 
of assignment is prescribed in the case of 
decrees either under O. XXI, r. 16, or by 
any other provision of law. Anything in 
writing which transfers a decree and clear- 
ly shows that the intention was to assign 
the decree is sufficient. The assignment 
in this case must be deemed to have been 
made by the Court acting on behalf of all 
the partners who were entitled to the dec- 
ree and for whose benefit the decree was 
obtained by the .Receiver. It follows, 
therefore, that there is in this case a trans- 
fer of the decree in favour of the purchaser 
by an assignment in writing. If so, ib 
follows thatthe appeal must fail, It is, 
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therefore, unnecessary to consider the other 
Questions raised by the purchaser-respond- 
ent’s Advocate, namely, that the question 
of res judicata arises and that in any case 
the purchaser is entitled 
decree as one of several 
holders. 

The appeal is dismissed with costs of 
the 4th respondent, the only contesting 
respondent. A 3 

D. Appeal dismissed. 


joint-decree- 
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OUDH CHIEF COURT 
Second Rent Appeal No. 6 of 1935 
January 6, 1937 
SRIVASTAVA, A.C. J. AND SMITA, J. 
S. ALTAF HUSAIN AND ANOTAER— 
DEFENDANTS -—-APPELLANTS 
veTSUS 
S. AKHTAR HUSAIN—Piaintire 
— RESPONDENT 

Oudh Rent Act (XXII of 1886), s. 3 (10), as amend- 
ed—Effect of —Tenant, if includes thekadar—Theka- 
dars binding themselves to pay arrears of rent irres- 
pective of anything—Whether entitled to remission 
of rent. 

The effect of the amendment made in s. 3 (10), Oudh 
Rent Act by Act IV of 1921 is that the expression 
“tenant” as used in some of the new sections enacted 
by Act IV of 1921 is to include a thekadar, The 
amended s. 3 (10) as it stands now should be regarded 
as a glossary defining the terms “tenant” and “theka- 
dar” as those terms are employed not only in Act XXII 
of 1886 when it was passed, but also in the provi- 
sions inserted in the Act of 1886 by the’ amending 
Act IV of 1921. 

Consequently, where the thekadars have under the 
terms of their theka bound themselves to pay the 
arrears of rent irrespective of anything in the 
nature of any earthly or heavenly calamity, they 
are not entitled to any remission of rent, Angno v. 
Mohan Lal (1), approved. Parbati Kunwar v. Deputy 
Commissioner of Kheri (2), distinguished. 

S. C. A. against the order of the District 
Judge, Hardoi, dated November 14, 1934. 

Messrs. Ishwari Prasad and K. N. 
Tandon, for the Appellants, 


Judgment.—This isan appeal by the de- 
fendants who are thekadars arising out ofa 
suit for arrears of theka money forthe year 
1338 to 1340 Fasli.. The appellants claimed 
certain remission in the rent under s. 19-A 
of the Oudh Rent Act. The learned Dis- 
trict Judge, relying on the decision by one 
ofus in Angnov. Mohan Lal, 11 O. W. 

- N. 763 (1) held that the appellants under the 
terms of their theka having bound them- 
selves topay the atreafs of rent irrespec- 
tive of anything in-the nature of any 

(1) 11 O W N 763; 148 Ind. Cas, 1207; 6 R O 805; 
AIR 1931 Oudh 239; 18 R D 3091. 
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earthly or heavenly calamity, were not en- 
titled to any remission of rent. Thelearn- 
ed Counsel for the appellants has question- 
ed the correctness of this decision, and has 
argued that the definition of “tenant” con- 
tained in s. 3, cl. 10 of the Oudh Rent Act, 
must be regarded as applicable only to 
provisions which existed in the Oudh Rent 
Act when it was originally passed in 1886, 
and has no application to s. 19-A which 
was inserted by the Amending Act IV of 
1921. In support of this argument he has 
relied on the decision of their Lordships . 
of the Judicial Committee in Parbati Kun- 
war v. Deputy Commissioner of Kheri, 45 
I. A. 111 (2). In this case the question was 
regarding the application of the provisions 
of Chap. VII-A, which was added to the 
Act by the Amending Act of 1901, to 
thekadars. In this, their Lordships observed 
as follows:— mies & Say 

“Section 3,cl. (10) which contains that definition 
was port of Act XXII of 1886, as it was passed in 
1886. Chapter VII-A, which deals with the resump- 
zion and the enhancement of the rent of land held 
rent free or at a favourable rate of rent and con- 
teins s, 107-A tos. 107-K was. added to Act XXII 
of 1886 in 1901 by an Amending Act, U. P. Act IV 
of 1901, and consequently the specific enactments 
of Chap. VII-A are not limited in their application 
by s, 3 (10) which must be regarded as a mere 
glossary definingthe terms ‘tenant’ and thekadars 
as those terms areemployed in the Act XXII of 1886, 
as itstood in 1886 when it was passed.” - 

This decision is binding on us, and en- 
titled to our greatest respect so faras it 
goes. We are, however, of opinion that the 
principle enuniciatedin this case has no 
application to the case before us inas- 
much as we find that s. 19-A was inserted 
in the Oudh Rent Act of 1886 by Act IV 
of 1921. Section 3 of the same Act made 
certain amendments in the definiticn of 
“tenant, as contained in s. 3 (10) of Act 
XXII of 1886. Sections 12-A, 30-A, 32-A 
and 32-B which were enacted by Act IV of 
1921, were added to the list of sections in 
which the expression “tenant” was to in- 
cludea thekadar. In other words, the 
effect of the amendment made ins. 3 (10) 
py Act IV of 1921, was that the expression 
“tenant” as used in some of the new 
sections enacted by Act IV of 1921, was to 
include a thekadar. We can think of no 
reason for s.19-A also not having been 
added atthe same time of this amendment 
if it was intended that a thekadar should be 
regarded as a tenant for the purpose of 

2) 451A 111; 47 Ind. Cas, 394; 5 OL J 433; 24 M 
L T 292;35 M L J 525; 16 A L J 865; 8 L W 586;5 P 
L W 302; 280 L J 449; 41 A 541; (1918) M W N 880; 
© 3). N 125; 20 Bom. L R 1095; AIR 1918 P C 45 
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that section. We have, therefore, no doubt 
that the amended s. 3 (10) as it stands now 
should be regarded as a glossary defining 
the terms “tenant” and “thekadar" as 
these terms are employed not only in Act 
XXII of 1886 when it was passed, but also 
in the provisions inserted in the Act of 1886 
by the Amending Act IV of 1921. Wecan, 
therefore, see no reason to overrule the 
decision in Angno v. Mohan Lal, 11 0. W. 
N. 763 (1). The result, therefore, is that the 
appeal fails and is dismissed. As the res- 
„pondent is present in person, and has in- 
curred no costs, we make no order in res- 
pect of costs. 


N. Appeal dismissed. 


m man maan 


| BOMBAY HIGH COURT 
First Civil Appeal No. 176 of 1930 
July 1, 1936 7 
RANGNEKAR, AG. O. J. AND 
TYABJI, J. 

BHAGUSI BALOBA KIR—PLAINTIFP 

—APPELLANT 
versus 
ALANDI MUNICIPALITY AND ANOTHER 


—Derenpants—Resron DENTS 

Malicious prosecution—Suit for—Essentials to be 
proved—Bombay District Municipal Act (III of 1901), 
a. 96—Offence under s. 96 (5)—Hssentials of—Notice 
under s. 96 (3), if necessary—Consiruction begun 
without notice—Prosecution—Municipality, if has 
reasonable and probable cause—Suit for malicious 
prosecution, tf lies, 

In a suit for malicious prosecution, the plaintiff 
has to prove, (a) that he was prosecuted by the de- 
fendant, (b) that the defendant acted without reason- 
able and probable cause, (c) that he acted malicious- 
ly, and (d) that the criminal prosecution terminated 
in the plaintiff's favour. No suit for malicious pro- 
secution, however malicious, will lie unless the 
criminal proceedings were instituted without reason- 
able and probable cause. Reasonable and probable 
cause means a genuine belief based on reasonable 
grounds that the proceedings are justified, [p 925, 
cols, 1 & 2.] 

To establish an offence under s. 96 (5), Bombay 

’ District Municipal Act, all that is necessary is to 
show that the accused had begun a construction, 
or started altering an existing construction or added 
to ib or re-constructed it, without giving a notice 


thereof in writing to the Municipality as required- 


by sub-s. (1); and the question whether a wrong 
notice was given by the Municipality or not is entire- 
ly immaterial. The Municipality is not bound to give 
the notice under sub-s. (3) though ordinarily it would 
give such notice. But whether it does or not, the 
offence is complete under sub-s, (5) as soon as a 
person begins any construction, alteration, - addi- 
tion or re-constiuction without giving the notice re- 
quired under sub-s. (1). 

Where a person begins to erect a new structure 
without giving any notice tu Municipality as requir- 
ed by s. 96(1) and the Committee prosecutes him, 
there is reasonable and probable cavise for the Muni- 
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ciplity ‘to launch it and a suit for malicious prosecu ` 
tion does not lie. 

F. O. A. from a decision of the First Class 
Sub-Judge at Poona, in Civil Buit No. 276 


-of 1929. : 


‘Mr. S. Y. Abhyankar, for the Appellant. 

Messrs. Y. B. Rege and G. S. Gupte, for 
the Respondents: 

Rangnekar, Ag. C. J.—This is an 
appeal in a suit for malicious prosecution 
brought by the appellant against the Alandi- 
Municipality and its President, Tke 
circumstances which led to the prosecution 
are briefly these: The plaintiff who isa 
contractor was possessed of a dharmashala 
on the road between Alandi and Poona. 
This dharmashala was completed in about 
1923 under the management of bis agent, 
one Chavan. Then it appears that at that 
time a kateha shed standing on wooden 
poles with roof covered by corrugated iron 
sheets was left standing adjoining.the plot 
and was used asa store-rcom for timber 
and other materials. In 1926, as ‘the 
evidence shows, the plaintiff's agent wanted 
to runa business: of motor bus between 
Alandi and Poona. For this purpcse he 
Tequired a garage and he started utilizing 
the tin shed already standing for’, that 
purpose and putting up another shed which 
is shown on the plan as ‘B.’ Admittedly no 
permission for either extending the sc-called 
flimsy shed cr putting up another shed 
adjoining it was taken from the Municipality. 
In November 1926, the Municipality acting 
on the report made by its officers issued a 
notice to the plaintiff asking him to stop.the 
werk which he had commenced and was 
doing until the matter was thoroughly 
investigated. Ib is the plaintiff's case that 
he accordingly stopped the work. ` There- 
after the Municipality launched a prosecu- 
tion against the plaintiff in April 1927, 
under s. 96, Bombay District Municipal Act, 
1901. The prosecution resulted in an 
acquittal of the plaintiff who thereupon filed 
the present suit. < 

Now, in a suit for malicious prosecution 
the plaintiff has to prove, (a) that he was 
prosecuted by the defendant, (b) that the 
defendant acted without reasonable and 
probable cause, (c) that he acted maliciously, 
and (d) that the criminal prosecution 
terminated in the plaintiff's favour. No 
suit for malicious prosecution, however 
malicious, will lie unless tke criminal 
proceedings were instituted without reason-~ 
able and probable cause. Reasonable and 
probable cause means 2 genuine belief 
based on: reasonable grounds that the 


. Section 96, 
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proceedings . àre justified. The learned 


Judge held that the plaintiff has failed to- 


discharge the onus of proof that lay on him 
and dismissed the suit. “In appeal’ it is 


contended before us that the finding of the .. 


lower Court that there was no reasonable 
and probable cause for the prosecution 
should not be accepted, and for this reason: 
Tt is said that the prosecution was in respect 
of a structure which was already existing 
before the notice of -November 1926 was 
served on the plaintiff, and the prosecution 
realising the weakness of their case sought 
to improve it by serving another notice in 
August 1928, during the pendency of the 
prosecution with regard to a structure which 
admittedly was a new structure and for 
whicb no permission was sought. In our 
opinion the. record does not support this 
contention. Itis clear from the evidence 
that the prosecution was instituted in 


- respect of anew structure. No description ` 


of the. structure complained of was given in 
the complaint. In evidence the prosecution 


. tried to prove what the structure was. 


From the judgment it appears that the 


Magistrate was not ina pcsition to make up 


his mind as to whether the notice prior to 
the- prosecution related to the structure 
already existing orto a new structure or 
whether the earlier notice related to a 
structure already existing and the later 
notice to the structure which was new, and 
as he felt some doubt, he gave the benefit 
of it *to the accused. The only material 
question, in our opinion, is whether there 
wasa foundation for the prosecution; in 
other words, whether there was reasonable 
and probable cause as far as the 
Municipality was concerned, for instituting 
the prosecution against the plaintiff. 
subss. (5), Bombay District 
Municipal Act, prescribes the cffence. It 
ave? ? : 

aY whoever begins any construction, alteration, addi- 
tion or“re-construction without giving the notice 
required by sib-s. (1) or without furnishing the docu- 
ment...shall' be punished with fine which may extend 
to Rs. 1,000.” 

To establish, therefore, an offence under 
this section all that is necessary is to show 
that the accused had begun a construction, 
or started altering an existing construction 
or added to it or re-constructed it, without 


- giving’a notice thereof in writing to the 


a 


. Municipality as required by sub-s. (1); and 


the question whether a wrong. notice, 
assuming that the zidfice in this case was 
‘wrong, was given by:*the Municipality or 
not seems to us to be -entirely immaterial. 
The scheme of s,96 ofthe Act is briefly 
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this. Sub-s. (1) réquires a person intending, 
to erect a building or to alter or add to an 
existing building to give notiée- to .thè. 
Municipality thereof in writing. Under` 
sub-s. (2) the Municipality has the power to ’ 
give permission to eréct according to the. 
plan, etc., submitted ‘under sub-s. (1) or to 
impose certain conditions as ‘to level,. 
drainage, location of the building, etc. 
Under sub-s. (2-A), the. Municipality may | 
revoke the permission given and give fresh, 
permission and may direct that until all 
questions as to location have been decided,. 
the work shall not be proceeded with.’ 
Then comes sub-s. (3) which provides that 
before any orders under sub-s, (2) are’ 
issued, the Municipality may within one 
month from the receipt of such notice either 
(a) direct that the work shall not be 


s 


proceeded with for a period not longer than 


one month from the date of such-ordey, or 
(b) may demand further’ particulars. It 


“will be seen, therefore, that the Municipality 


is not bound to give the notice under sub: 
s. (3. No doubt a Municipality ordinarily 
would. give such a notice, but whether it | 
does or not, in our opinion, the offence is. 
complete under subs, (5) as soon as a 
person begins any construction, alteration, 
addition or re-construction without giving ` 
the notice required under subes. (1). The | 
evidence clearly shows that the plaintiff 
did begin to erect a new. structure within 
the meaning of subss. (5). In our.opinion 
issue No.1 raised by the learned Judge 
was entirely irrelevant, but it does not affect 
the merits of the case. Ithink I need not 
discuss the matter any further. After 
hearing everything that could have been 
said by Mr. Abhyankar on behalf of the 
appellant, we are satisfied that the decision 
of the Court below is correct and the appeal 
must be dismissed with costs. 

Tyabji, J.—Iagree. There is no evidence 
of malice on the part of the Municipality: 
Chaganlal Sakerlal v. President, Thana - 
Municipality (1). ; : 

N Appeal dismissed. 


(1) 56 B 135; A LR 1932 Bom, 259; 137 Ind.:Cas, 545; 
34 Bom. L R 143; Ind. Rul. (1932) Bom. 275. 
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NAGPUR HIGH COURT cs 
Criminal Revision No. 295 of 1936 - 
October 12, 1936 E ae 
GRILLE, J. oh. wet 
KHILAWAN SINGH—Acousep—APPLioant., 
; versus +> i 
. ‘-EMPEROR—Oprosita Party | : 
_ Criminal Procedure Code (Act V of 1898), s. 345 
(8)—Acquittal of person under s. 345 (6) im respect 
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af whom charge for wrongful confinement has been 
framed and who has not compounded the.case—High 
Jourt will interfere though Local Government has 
not’ appealed—Acquittal—Interferenée by High 
Court —Principles, 

Ordinarily the High Çcurt will interfere. “but Tare- 
my in revision with acquittals, whether put forward ` 
on behalf of Government ’ ‘or on’ behalf ‘of private 
individuals, particularly‘ so in cases -where the cor- 
rectness: uf the acquittal cannot be considered with- 
out a consideration of the ‚evidence, but when a cass ` 
comes tu-the notice of, the High Court where the 
acquittal has depended not on an appreciation of 
the evidence, but. has occurred in com plete disregard 
of the Code of Criminal Procedure,‘ the High Court 
should, interfere despite the fact that no appeal has, 
been preferred by Governmert.’ The High” Court’ 
will interfere with an acquittal not on merits but 
under s. 345 (6), Criminal Procedure . Code, of a 
person in respect of whom a charge for wrongful 
confinement has-been framed and, who has not com- . 

pounded the case, 


KHILAWAN SINGH Vi 


Cr. Reference made by the Court of the 
District’ Magistrate, Saigor, against. the 
ordér of the Court of the Tahsildar and 
Magistrate, First Class, Saugor, dated March’ 
20, 1936, in Criminal ‘Case No. 2 of, 1936. | 


Mr. W. B. Pendharkar, for the Appli- 
cant. 


Mr. W. R. Puranik, St: nding Counsel, for 


the Orown. 


Ordsr.- One. Rukan Singh, was 
challaned under ss. 384 and. 342 of the 
Indian Penal Code for wrongfully confining 
two persons Pankhu aad. Durjan. and for 
extorting Rs. 4from Pankhu. He was dis- 
charged ‘under s. 25301), of the- Criminal 
Procedure Code: in respect of: the. offence 
under s. 384 and a: charge was. framed in 
respect of the- wrongful confinement: of 
Pankhu and Durjan. Pankhu then filed a 
statement’ to'ithe effect that the. case had 
been compounded: so- far as. he was con- 
cerned, and thé accused was acquitted 
under s. 345 (6) of-the.Grimizial Procedure 
Code: Æ -reference has been nade. by the 
District’ Magistrate that the. order of ac- 
quittal is illegal inasmuch.as a charge had 
been framed in respect of the wrongful 
confinement of Durjan who has-not com- 
pounded the case. It is contended on be- 
half of the accused person that this appli- 
cation should not be ‘entertained as Gov- 
ernment has not filed an appeal against 
the acquittal. 

It is no doubt correct to say that this Court 
will interferé but rarely in ‘revision with 
acquittals, whether put forward on behalf 
of Government or on behalf of:private:in- 
dividuals, particularly so in cases where 
the correctness of the acquittal cannot be 
considered without a consideration of the 
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evidence: Emperor v. Ganpat (1). It ap- 
pears to me, however, ihat when a case 
comes to the notice of, this*Court where 
the acquittal has: depended not, on an-ap: 
preciation’ of the evidence but has occurr- 
ed in complete disregard of the Code of 
Criminal Procedure, this Court should in- 
terfere despite the fact that no appeal has 
been. preferred: by: Government. Here 
there has been: a distinct illegality on the 
part of the Magistrate: who tried the case 
in ignoring thè “fact that a’ charge had 
been framed in' respect of the wrongful. 
confinement’ of Durjan.” After the char ge 
had been framed there could only be an, 
acquittal on the merits or under s. 345 of. 
the Code of Criminal Procedure.’ There 
was no acquittal on the merits, and under 
s. 345. of the Code of the offence of wrong- 
ful confinement can only be compounded 
by the’ person’ confined.” Here more- than’: 
one person was confined‘ and the charge: was 
framed in respect of the confinement. of 
both. The statement filed by Pankhu 
very clearly has reference only-to his oww 
case, in respect of which he admits having 
received compensation. The charge against 
the accused in respect of the confinement 
of Durjan was subsisting and unless the 
case Was compounded: by Durjan as well, 
there could’ be no acquittal except on the 

merits of the case. There was, in fact, no 
jurisdiction in the Gourt to acquit the ac- 
cused in respect of the charge of wrong- 
fully confining Durjan. It appears from 
the record that there were other irregula- 
tities in the case, but rio reference has 
been made to this Court in respect of 
them. An attempt. was made to move the 
Local. Government to appeal’ against the 
acquittal. on account of these irregulari- 
ties, but, the Commissioner, Jubbulpore 
Division, declined to-forward. the District 
Magistrate's recommendation: to . this 
effect. I am only concerned:here with the 
wrongful acquittal in .contravention of the 
Code. of Crimihal Procedure.. The order 
of acquittal is accordingly set aside and 
the case must go back to the Court con- 
cerned for ré-trial. It will ‘of cource be 
open for Durjan to conipound the case it 
he so desires. - 

N. Case remanded. 


( 2N L R 365; 146 Ind. Cas. 332; A I R 1933 
ee ‘259; (1938) "Cr Oàs. 930; 6R N 85; 35. Or, Hag 
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‘OUDH CHIEF COURT —~ 
_ First, Civil Appeal No. 69 of 1935 - 
Ni i January 11, 1937. Ei 
"u SNTANAVUTTY AND ZIA-UL-HASAN, JJ. > 
+P. MATHURA PRASAD - PLAINTIFF— ` 
; APPELLANT ` / ' 
: © Versus ` ` 
“Tas DEPUTY COMMISSIONER or KHERI, 
‘ MANAGER or COURT or WARDS; 
-MAHEWA ESTATE—Derenpant— - 
ae RESPONDENT 
, `U. P. Court of Wards Act (IV of 1919), s, 17— 
Filing of claim under—Whether bars institution of 
suit in Civil Court on the claim—Costs to plaintiff, 
af can be awarded—Costs—Discretion of lower Court 
exercised on basis of erroneous view of law—Duty 
of High Court to interfere. 

The filing ofa claim under s. 17, U. P. Court of 
Wards Act, will not bar the institution of a suit 
in the Givil Court on that claim, and costs cannot 
De disallowed to the plaintiffon that ground. 

Although under s. 15 (2), Limitation Act, the 

“period of notice prescribed by the Court of Wards 
Act will be excluded in computing the period of 
limitation for a suit, it cannot be made the basis of 
an argument that asuitis barred in every casein 
which,nctice is prescribed by the Court of Wards 
of any other Act. 

‘When the discretion exercised by, the lower Court 

, in the matter of ccsts is based on an erroneous’ 
_xiew of the law, it is the duty of the High Ooure to 
| ankeniere With the order, 


-F, GC. A. against the decree of the Sub- 
ordinako 9 J udge, Kheri, dated February 14, 
193 
Messrs. Ali M kanma and Sita Ram, for 
the Appellant. : 
- Mr. H. S. Gupta for the Respondent. 


“ Judgment.—This is a first’ appeal 

against a decree of the learned Civil Judge 
of Kheri in a suit‘in which the. plaintiff- 

‘ appellant's claim ona promissory ncte was 
‘decreed against the Deputy Commissioner 
of-Kheri as Manager of the Court of Wards, 
.Mahewa Estate, put i in which no costs were 
allowed to the plaintiff. 

The promissory note in question was 
executed on‘September 26, 1931, by Thakur 
Jai Indra Bahadur Singh, Taluqdar of Ma- 

i hewa, in favour of the plaintiff. The estate 
‘came "ander the management of the Court 
of Wards on May 17, 1934. A notice under 
s. 17 of the Cout of Wards Act was pub- 
lished on June 16, 1934, andon July 25, 
1934, the’ plaintiff gave notice of his claim 
“under s. 54 of Lhe. Court -of -Wards Act, 
“No reply to this notice was given-to him 
snd+the plaintiff after waiting for a reply 


'. up to September 26,.1934, and not getting 


‘any, brought. the suit on that date. The 
claim was admitted bythe Court of Wards 
» but it was pleaded that the plaintiff was 
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not entitled to his costs.” 
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-This plea found 


“ favour with the learned “Civil! Judge whs, 


decreed the suit without costs. 


On behalf of the appellant, two points. 
have been urged beforeus: The first is that 
the learned Civil Judge: was wrong in’ noti 
awarding costs to the plaintiff and the second, 
that interest pendente lite should have been 
allowed at 12 per cent. per annum instead 
of 6 percent. per annum. Tne learned Judge 
of the Court below held that a suit against'a 
Ward of the Court was barred by the pro- 
visions of the Court of Wards Act and thas 
therefore the plaintiff was not entitled” to 
recover his ecsts of the suit. We have 
carefully considered the judgment cf the 
Court below’ and the- argument of the 
learned Gcvernment Advocate but are 
wholly unable to uphold the finding of the 
learned Judge. No provision of the Court» 
of Wards Act has been pointed out to us è 
on which it can be held thata suit in a- 
Civil Court is barred after a claim has been 
lodged with the Collector under s. 17 of the. 
Act. Reliance is placed by the learfied 
Government Advocate on s. 21 of the Court . 


of Wards Act but we find nothing in that: 


section to justify the conclusion that the 
filing of a claim under s. 17 of the Act'bars 
tke “institution of a suit in the Civil Ocurt 
on that claim. a 


Section. 21 in fact dèca with execution 
of decrees only, as the very heading of it 
shows, and has nothing to do with the in- 
stitution of suits in the Civil Court. It was 
further argued that sub-s.3 of s, 21 saves 
limitation in case of claims lodged with the 
Collector under s. 17, but here again 
we ‘cannot accept the contention of 
the learned . Government Advocate. 
Sub section: 3 also manifestly refers to ap- 
plications for execution of decrees and not 
to suits and only provides that in comput- 
ing the period of limitation prescribed by 
the Indian Limitation Act or s. 48 of the 
Code of Civil Procedure, for any application ` 
for the execution of a decree, proceedings 
in which have been stayed or temporarily 
barred under sub-s. (1), the time from the 
date of notice or of the decree if it was- 
passed subsequently to the publication off. 
notice, to the date when the Collector's « 
decision under s. 19 is confirmed by the 


‘Court of Wards, shall be excluded. There 


is not a word in ‘this: sub-section which can, 
in our opinion, refer to the ‘Institution of 
suits. 

It was also Seid - that: the Court of 
Wards. Act allowed the institution of a-suit 
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only undere. 20 in which itis provided that: 

“Nothing in ss. 18 and 19 shall be coastrued to 
Prevent any person from instituting or continuing 
in any competent Court any suit or proceeding in 
respect of any claim which has been disallowed in 
whole or ina part by the Collector under s. 18 or by 
the Court of Wards under s, 19 (1).” 


_ This section only enables a person to 
institute or continue in the Ciyil Court a 
suit or proceeding in respect of a claim 
which has been disallowed by the Collector 
or the Court of Wards and by no logic 
canit be argued thatit bars the general 
legal right of a person to bring a claim in 
the Civil Court. 

Reliance was also placed on s. 15 (2) of 
the Indian Limitation Act but though under 
that provision of the law the period of 
notice prescribed by ihe Court of Wards 
Act will be excluded in ccmputing the 
period of limitation for a suit, it cannot, in 
our opinion, be made the basis of an argu- 
ment that asuit is barred in every case 
in which notice is prescribed by the Court 
-of Wards of any other Act. We are there- 
fore quite unable to agree with the learned 
Judge of the Court below that the pro- 
visions of the Court of Wards Act bar the 
present suit either expressly or impliedly 
and must therefore hold that the learned 
Judge was in errorin not allowing costs to 
the plaintiff. 

It was also urged that costs being in the 
discretion of the learned trial Judge, this 
Court should not interfere with that 
Court’s crder about costs. Generally this 
is so, but as the discretion exercised by the 
Court below is based on an erroneous view 
of the law, we think 16 is our duty to inter- 
fere with that Court’s order about costs. 

On the question of the rate of interest 
pendente lite we are not prepared to in- 
crease it from 6 to 12 per cent. per annum. 

The appeal is allowed in part and the 
lower Court’s decree modified so as to award. 
costs to the plaintiff in both the Courts in 
proportion to success. 
decree of the lower Court will stand. 

N. Appeal partly allowed, 
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math property—D, M andothers appointed managers 
—Another suit by D for removal of M and others— 
‘Such suit-decreed—First decree, executability of. 
Where in a suit for the management of certain 
math property a compromis3"decree is passed ap- 
pointing D, M and others to the' suit as the mana- 
gers, bub later on D brings another suit for removal 
of M and others from trusteeship, which suit. is 
also decreed, the new decree merely substitutes D 
for D, M and others asmanagers ani consequently 
the old decree is still executable. , 
Mis. F. C. A. from anorder of the Senior 
Sub-Judge, Ferozepore, dated March 5,- 
1935. 
Mr. Ram Lal Anand, I, for the Appellant. 
Messrs. Shamair Chand and Qabul 
Chand, for the Respondénts. 
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Judgment.—On May. 11, 1923, Mabant 
Harnam Das, Mahant of the Dera Thakar- 
dwara Moga Jit Singh, made a willleaving 
movable and immovable property to be dis 
posed of by 12 executors. Musammat Durga 
Devi, the wife, and Musammat Vidyawati, 
the daughter of the deceased Mahant, 
brought a suit for a declaration that the 
will was null and void and did not: affect 
the plaintiffs’ right. This suit was disposed 
cf by a compromise in the High Court and 
a decree, dated May 25, 1932, in terms of the 


compromise as follows: 

1, The will of Mahant Harnam Das, dated May 8, 
1923, be declared ineffective and the property, both 
movable and immovable, left by the late Mahant 
Harnam Das, be declared to be the proparty of 
Thakardwara Moga Jit Singh. p 

2. The net amount realized and the decrees obtain- 
ed by tha executois and the documents or other 
movable property in the possession of fhe executors 
or any one of them shall be handed over to the 
following three persons to be held by them on bs” 
half of Dara Thakardwara Moga Jit Singh, pending 
any scheme for the future management of the instit t- 
tion that may bs framed by a competent Or ubi— -` 

1. Musammat Durga Devi, Plaintiff, 


2. Daulat Ram 
Defendants, 
3. Raghunath Das 


u 

These perrons shall have power to bri suits 
and to recover debts and execute decrees in respect 
of the property left by the Mahant Harnam Das. 
Ths respondents-executors will render an account 
to the three persons named above of the assets of 
the deceased which have come into their hands. 

3. The moneys made over by the defendants to 
the above-named three persons shall be deposited 
dn.the Punjab National Bank, Ltd., in their joint 
names and the interest of the deposit shall be utilized 
for the meintenance of the plaintiff and the impro- 
vements and upkeep of the Dera. woah 

Subsequently Musammat Durga Devi and 
another persou brought a suit under s. 92, 
Oivil Procedure Code, against Daulat Ram 
and Raghunath Das, and on April 3, 1934, 
obtained a decree 

“removing the defendants from the trusteeship of 
the Thakardwara known as Thakardwara Moga Jit 
Singh and appointing plaintiff No. 1 Musammat 
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Durga Devi. as the syle mutawalli or manager thareof. 
This scheme, however, is not final and if the Thakar- 
-dwara suifered in the ~plaintiff's hands in any way, 
the publie will -have a right to claim her removal 
and to propose another better scheme. The plaintiff 
Musammat Durga Devi shali fulfil all the conditions 
aid down in the decree of the High’ Court, dated May 
25, 1932, and shall keep an account of the income and 
expenditure relating to the Thakardwara. The moneys 
realized by her will be deposited in the Punjab Nation- 
al Bank, Ltd.” $ 


It will be noticed that the practical effect 
of ihis decree is to substitute Musammat 
Durga Devi for the thrée managers, Musam- 
mat Durga Devi. Daulat Ram and Raghu- 
nath Das named in the High Court decree. 
On July’ 20, 1932, Musammat Durga Devi 
applied in the trial Court for execution of 
the: High Court decree and the executors 
handed over some doctments to her and 
filed: some accounis. Her application was 
dismissed, but on appeal a learned Judge 
of this Court remanded the case for re-deci- 
sion. On’ April 8, 1933, Musammat Durga 
Devi' put in another application for execution 
of that decree. The executors took objections 
to the execution’ of the’ decree on various 
grounds and the learhed Subordinate Judge 
framed four issues. “He decided three of the 
issues in ‘favour of Musammat Durga Devi but 
found the fourth in favour of the executors 
and dismissed the application. The ground 
on which he dismissed it was that because 
Musammat Durga Devi had obtained a fresh 
decree, that decree was substituted for the 
‘High Court decree which could not be 
executed. Musammat Durga Devi has ap- 
|" pealed through Mr. Ram Lal Anand. 

“I think the appeal must be accepted be- 
cause although the principle relied upon 
by the learned Subordinate Judge is in 
general a sound principle, in the pre- 
‘sent case, there is rather a substitution of 
Musammat Durga Devi for the three mana- 
gers named in the High Court decree than 
a substitution of the whole decree. I there- 
‘fore think that Musammat Durga Devi is 
still entitled to execute the original decree. 
Mr. Shamair Chand who represents the 
executors argued that even conceding that 
this is correct, nevertheless Musammat Durga 
Devi's applications for execution were made 


before the date of the present decree and 


that the. High Court decreé could be ‘exe- 
cuted only by the three managers jointly. 
This is one of the points taken before the 
learned Subordinate Judge and he rightly 
held.that it was res judicata because the 
objectors had handed over documents and 


accounts to Musammat Durga Devi without. 


raising any objection. With this conclu- 
sion I agres, TI therefore accept the ap- 


“ 
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peal and direct that execution can proceed 
on the applications made by Musammat 
Durga Devi cn July 27, 1932, and April 8, 
1933. This order is not intended to prevent: 
the executors from taking defences on the 
merils. The learned Subordinate Judge 
directed thé parties to bear their own 
costs and I think that a similar order will 
be proper in this appeal. 

D. Appeal allowed. 


EN 


OUDH CHIEF COURT 
First Civil Appesls Nos. 81 to 85 of 193k 
December 17, 1936 
-© Zrs-u-Hasan AND SMITI, JJ. 
SPECIAL MANAGER, COURT or 
WARDS, BALRAMPUR-—PLAINTIPE 
-APPELLANT 
versus - 
LAL BAHADUR SINGH AND ANUTABR 
—DEFENDANTS—RESPONDENTS >  . 

Evidence Act (I of 1872), s 90—Party tendering 
document unable to say by whom it was written— 
Document, if admissible without proof—Ancient 
document—Corroboration by evidence of enjoyment— 
Necessity of—Presumption under $, 12, when can- be 
raised—Hatent of presumption. : 

Section 90 ofthe Evidence Act, does not contem- 
plate that where a party tendering a document is 
unable to say who prepared or signed it, or where 
the document itself does not purport - to show ‘who 
prepared or signed it, the mere fact of the docu- 
ment being more thanthirty years old makes it 
admissible without proof. Charitar Rai v. Kailash 
Behari (2), relied on, Shailendra Nath ‘Mitra v. 
Girijabhushan Mukherji (1), distinguished. 

The mere production of an ancient document, 
unless supported by some corroborative evidence of. 
acting under it, isnot entitled to any weight, An 
ancient deed must be corroborated by evidences of 
aucient or modern corresponding enjoyment, or by 
other equivalent or explanatory proof; it. is then 
presumed to have constituted part of the actual trans- 
fer of the property mentioned, and the Oourt may 
then make the presumption under s, 90 ofthe Eyi- 
dence Act. Swarnamoyt v. Sourendra Nath Mitra 
(3), relied on. 5 

Courts should be very careful about raising any- 
presumption under s, 90 of the Evidence Act, in 
fayour of deeds which are produced practically for 
the first time during the trial of suitsin which’ 
proprietary rights are set up on tho basis of those 
deeds. Ram Naresh Singh v Chirkut (4), relied on. 

The words patta guzranida (“ patta ” filed by) 
appearing onthe document without any signature 
under jt cannot be taken as showing that the docu- 
ment was filed in any Couit. Sri Prasad v. Special 
Manager, Court of Wards, Balrampur (5), applied. 

A piesumption under s. 90of the Evidence Act, 
only extends to the genuineness of the document, 
but does not go further to the extent of holding that 
the document was in fact executed by a person pos- 
sessed of the requisite authority. Ram Naresh Singh.. 
v. Chirkut (4), followed. . 


F. ©, A. against the decree of the-. 
Civil Judge, Gonda, dated May 14, 1934, 
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Messrs. M. Wasim, H. S. Gupta and 


Jagdish Prasad Saksena, for the Appellant. - 


Mr. Zahur Ahmad, forthe Respondents. - 

Judgment.—These five appeals arise out 
of five declaratory suits filed by the Special 
Manager, Court of Wards, Balrampur 
estate, in the Court of the Civil Judge of 
Gonda in respect of four villages, namely, 
Basantpur, Pipraha, Madhnagar, and 
Baldeonagar, against the respondents, who 
all belong to the same family. 

Suit No, 51 of 1933, in which appeal No. 81 
arises, was filed against Lal Bahadur Singh 
and Teg Bahadur Singh in respect of half of 
village Basantpur. In Suit No. 52 of 1933, 
in which Appeal No. 82 has arisen, the claim 
was against Sher Bahadur Singh about the 
village of Pipraha. Suit No. 53 related to 
the village of Madhnagar, and was also 
brovght against Sher Bahadur Singh. 
Appeal No. 83 arises in this suit. Declara- 


tion in respect of the remaining half of.. 
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Basantpur was claimed in Suit No. 54 of 1933 
against Pateshri Prasad Singh, Bans 
Bahadur Singh, Tej Bahadur Singh, Bhag- 
wati Prasad Singh, Durga” Prasad Singh 
and Afusammat Jaswant Kuar, -widow of 
Gudun Bahadur Singh, and Appeal No. 8£ 
arises out of that suit. The last-named set 
of responderts were also defendants to suit 
No. 71 of 1933, which related to village 
Baldeonagar, and which has given rise to 
Appeal No, 85. 

The declaration sought for by the plaint- 
iff in each case was to the. effect that the 
defendants are neither - proprietors nor 
under-proprietors - of the villages in 
question, and are not eutitled to retain pos- 
session of the villages..as’ proprietors or 
under-proprietors. The following pedigree 
will show that the defendants belong to the 
same family, having descended from Ahlad 
Singh, the common ancestor, one of whose 
grandsons was Sarabdawan Singh :— 


_ AHLAD pace 


pa KA Ng Ng Ng a AERO, 


| 
Sheo Din 





ae ioe 
Ishri Din Singh 





Singh ees IA 
| Suraj Bali Singh, 
= T | 
Dunya Singh Babu Ram Singh Sarabdawan 
| (died issueless.) Singh 
ee Sainam Singh Lal Bahadur Jagat Singh. 
Singh singh 
| Man Bahadur Singh | 
| 
Indarbir Singh | ae 
' Chat ke Jang Bahadur Singh Kishen Prasad Singh. 
Ringh Sher Bahadur 
ingh. 
Mahadeo Prasad Sing 
Singh 








| | 
Lal Baha- Teg Bahadur 








| | | | 
dur Singh. Dan Bahadur Gudan Bahadur Durga Prasad Bhagwati Prasad 
Singh, i Singh _ Singh= Singh. Singh, a 
Musammat Jaswant 
| Kuar widow. 
: | 
Pateshri Prasad Bans Bada Tej Bahadur Singh. 


Singh. Singh. 


The plaintiff issued notices under s. 55 of 
the Oudh Rent Acton the defendants for 
their ejectment from the villages mentioned 
above, and the defendanis contested the 
notices by filing suits under s. 108, cl. (8) 
of the Oudh Rent Act. The Sub-Divisional 
Officer of Utraula upheld the objection 
brought by the defendants and cancelled 


the notices cf ejectment, holding that the 
defendants were under-proprietors. Ib was 
on account of this adverse decision by the 
Revenue Court that the suits were brought 
by the plaintiff-appellant. ; <a 
It may be mentioned thatthe villages in 
question in all these appeals formerly 


formed part of what was known as the 


4 
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Tulshipur ilaga, which belonged to Raja 
Drig Narain Singh at the time of the 
annexetion of Oudh by the British Govern- 
ment in 1856. In 1859 tbis ilaya was 
granted by ihe Governor-General of India 
by a sanad (Ex. 40) dated October 21, 1859, 
to’ Maharaja Drigbijai Singh Bahadar, 
predecessor-in-interest of the present holder 
of the Balrampur estate. The estate on the 
strength of this sanad claims to be full and 
absolute proprietor of the entire “ilaga” of 
Tulshipur, which comprises the villages in 
question. The defendants on the other hand 
claim under-proprietary rights in these 
villages on the basis mainly of a paita 
(Ex, A-4) dated Sawan Sudi 10, 1245-F. 
(corresponding to August 1, 1838), which is 
said to have been executed by Drigraj Singh 
on behalf of his father Dan Bahadur Singh 


in favour of Dunya Singh, Ram Singh and’ 


Sarabdawan Singh, three grandsons of 
Ahlad Singh. The pedigree of the former 
Proprietors of the Tulshipur “ilaga” is as 
follows: — ‘ - 


Newul Singh | A 
Dalel Singh 


Dan Bohelur Singh 
(died h 1815) 


Drigraj Singh 
(Died in 1855) 


Drig Narain Singh 
(died about 1856). 

The plaintiff's case is thatthe patta set up 
by the defendants is a forged document, and 
that even if it be supposed to be genuine, 
it is invalid, as Drigraj Singh, who is said 
to have executed it, had no authority what- 
ever to make any grant on behalf of his 
father. It was further pleaded by the 
Plaintiff that the defendants never had any 
under-proprietary rights in the villages in 
question. and that even if they had any 
such righis, those rights were confiscated 
by the well-known proclamation of Lord 
Canning, and were never re-granted to the 
defendants or their predecessors. Again it 
was urged that even if the alleged under- 
proprietary rights be supposed to have been 
reatored to the defendants’ ancestors by ihe 
subsequent grant ofthe ilaqa to Maharaja 
Sir Lrigbijai Singh, thcse rights were 
abandoned .by the defendants’ ancestors, 
who accepted leases of the villages in suit 
from the plaintiffs predecessors-in-interest, 
so that the alleged under-proprietary rights, 
if any existed, became extinct by lapse of 
time. It was also the case of the plaintiff 
that the defendants were estopped from 
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denying their status as lessees of thé 
villages in question and from setting up 
under-proprietary rights therein. 

The following two issues were framed by 
the learned Civil Judge for decision in the’ 
suits: f 

11) Are the defendanisin the five cases’ 
under-proprietors in the villages in suit as 
alleged ? 

(2) Are the defendants estopped from 
claiming under proprietary rights as 
alleged by the plaintiff, under s. 116 of the 
Evidence Act ? 

Both these issues were decided by the 
learned Civil Judge against the plaintiff, 
and all the suits were dismissed. 

The same questions arise for decision in’ 
the appeals before us with this difference 
that the learned Counsel for the plaintiff- 
appellant has set up the .bar of.estoprel 
against the defendants not only under 


-8.116, but also under s. 115 of the Evidence ~ 


Act. 

- We take up the first question, namely, 
whether the defendants have proved them- 
selves to be under-proprietors of the villages 
in question. | 

As said above, virtually the sole evidence 
on which the defendants rely in support of 
their claim isthe “patta”, Ex. A-4 which 
rendered into English runs as follows: 

“Tease executed by Maharaj Dhiraj Kumar Sri 
Drigraj Singhji, may ever remain victorious, in 
Pargane Tulshipur, Sarain Taluga Dhanbhar, Ilaga 
Nicheura, in respect of villages -Pipraha, Baldeo 
Nagar, Madhnagar and Basantpur, by way of birt 
Zamindart Sijil ........(illegible) and muafi granted 
to Babu Dunia Singh, Babu Ram Singh and Babu 
Sarabdawan Singh. They are at liberty either to 
cultivate the same themselves or have it cultivated 
and populated by others. They should appropriate 
to themselves the profits therefrom and remain loyal 
to me, Bund gayai ond chart (grazing rights) all 
have also been gifted to them. 

Dated Tulshipur, Sawan Sudi 10th, 1245 GH. This 
leass shall come into force from the year 1246, 

Details 

1. Pipiaha and Madhnagar (two villages) to Babu 
Dunia Singh and Sarabdawan Singh, 

2. Baldeonagar and Basantpur (two villages), to 
Ram Singh. 

Karta Baju Sura Singh. 
(Sd) Diwan Ajudhia Singh.’ 

Whatever is written is correct............ N 

Itis contended on behalf of the respon- 
dents that this document should be presumed 
tobe genuine under s. 90 of the Indian. 
Evidence Act, andthe learned Civil Judge 
has extended the presumption of that 
secticn to it. Upon a consideration of all 
the facts and circumstances of the case, 
however, we are of opinion that we cannot 
agree with the learned trial Judge on this 


. Point. 
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. To begin with, Drigraj Singh, heir appa- 
rent to the Raja of Tulshipur, who is said to 
have executed this patta, was presumably 
a literate person, but the document does not 
purport to have been signed byhim. The 
cpening lines of the document no doubt say 
that it was being. executed by Drigraj 
Singh, butit was very properly conceded 
by the learned Counsel for the respondents 
that on this alone it could not be said that it 
“purports to have been executed” by 
Drigraj Singh within the meaning of s. 90 
of the Evidence Act. The document, 
however, bears a mark, and the words ‘likha 
sahi;’ and it is argued that from these words 
it can be said that the document purports 
to have been executed by Drigraj Singh. 
Weare unable to accept this contention. 
It was not said that the words ‘likha sah? 
were in the handwriting of Drigraj Singh, 
the reason probably being to avoid the 
argument that if Drigraj. Singh could write 
the words ‘likha sahi he could as well write 
his own name on tke document. More- 
over, if Drigraj Singh was literate, there 
was no necessily for his making a mark on 
the document by way of signature. 
Reliance is placed on behalf of the respon- 
dents on the case of Shailendranath Mitra 
v. Girtjabhushan Mukherji, 1.L. R. 58 Cal., 
686 (1) but in that casea document (Ex. A) 
was presumed under s. 90 to be ‘genuine by 
reason of the symbolic writing appearing on 
it being similar to a writing on another 
document (Ex. 1), Moreover, no objection 
to the admissibility of Ex. A in that case was 
taken in the trial Court. These two facts 
clearly distinguish ihat case from the one 
before us. In Charitar Rai v. Kailash 
Bihari, 3 Patna Law Journal 306 (2) it was 
held that s. 90 of the Evidence Act does not 
contemplate that where a party tendering a 
document is unable to say who prepared or 
signed it, or where the document itself does 
not purport to show who prepared or signed 
it, the mere fact of the document being 
more than thirty years old makes it admis- 
sible without proof. In the present case 
also the respondents are unable to say by 
whom the document was written, or who 
wrote the words ‘likha sahi" or put the mark 
referred to. 

Apart from the character of the document 
as shown above, there are various circum- 
stances which render the document very 
suspicious and which go` against the 


(1) 58 C 686; 133 Ind. Cas. :696; ‘A IR1931 Cal. 
598: Ind Rul. (1931) Cal. 744. 

(2) 3 P L J 306; 44. Ind, Cas. 422; 4 P LW 213; 
(1918) Pat. 145, ie ome. ce 


‘document being- presumed. to be genuine 
under s. 90. - In the-first place the document 


‘Never seems to have been acted .upon, ‘for 


though -sub-settlement’ of the- villages- in 


‘question was made with the defendants” 


predecessors at the first summary -settle- 
ment, no claim to under-proprietary rights 
was put forward by the respondents’ 
predecessors either at the second summary 


` settlement or at the first or second regular 


settlement. Exhibit A-20 (page 49, Part II 
of the paper book) and Ex. A-32 (page 76) 
are khasras of Basantpur and Madhnagar 
respectively -relating to the first regular 
settlement, and the column of under- 
proprietors in them is blank. Similarly 
Exs. A-22 (page 589), A-28 (page 611) and 
A-40 (page 626) are khasras of the second 
settlement relating to Basantpur, Madhnagar 
and Pipraha, and in them also the column. 
of under-proprietors is blank. Exhibits 4 
(page 1), 13 (page 5) and 32 (page 6) are. 
wajib-ul-arzes of the first regular settlement 
of .Madhnagar, Pipraha and Basantpur 
respectively, and it is clearly stated in them. 
that in these villages “nobody has got any 
under-proprietaty rights”. Exhibits 52 
(page 169), 429 (page 171), and 451 
(page 172) show that only a lady named 
Rudr Kumari claimed under-proprietary 
rights against the Maharaja of Balrampur 
in three of the villages in question, but 
Ex. 54 (page 210), copy of the decree passed 
by the Settlement Oourt, shows that her 
claim, which covered in all forty-two 
villages, was dismissed. The same appears 
from settlement rubkars Exs. 12 (page 3), 
19 (page 225), and 31 (page 212). 
Apart from failing to make any 
claim of under-proprietary rights at 
the second summary settlement or any 
subsequent settlement, the defendants’ 
predecessors have actually been executing 
gabuliyats of the villages in question ‘as 
thekzdars, in favour ofthe taluqdar, Ex- 
hibit 5 (page 217) is the earliest qabuli- 


ya: ex2cuted by Saraodawan Singh in. 


favour of Maharaja Drigbijai Singh for 
1232 to 128t-Fusli, fixing rent to be paid 


‘in respect of the villages in question, and 


it is to be noted that ‘the rent of each'vil- 
lage was to increase every year by a rupee. 
Eshibits 14 (page 261), 431 (page 263),. 71 
(page 297), 432 (page 279),76 (page 299); 33 
(page 309), 433 (page 311) 81 (page 322), 
43 L (page. 333), : 435 (page 331), 84 (page 
335), 478 (page 389), 87 (page 348), 453 (page 
350), 35 (page 346), 479 (page 352); 34 (page 
374) and 454 (page 378) are other qabultyats 
exécuted by the respondents’ predecessors 
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in respect of the villages in question in 
favour of the Balrampur estate, and it is 
noteworthy that the rent payable by the les- 
sees increaséd year by year, and was much 
more than thë Government Revenue and 
10 percent. “malkkana”. They also show 
that the rent -was fixed not onland revenue 
and “malikana,” but ona rate per bigha. 

Not only have the respondents predeces- 
sors been executing gqabuliyats as theke- 


dars in favour of the estate and asking. 


for mutation as thekedars [(vide Exs. 
439 page 714), 443 (page 715), 484 (page 
716), 466, 4t7 and 470 not printed)], butin 
most of those gabuliyats they have admitted 
in unmistakable terms that they possessed 
no proprietary or under-proprietary rights 
in the villages taken on lease by them 
(e. g. Ex. 5 (page 217), Ex. 14 (page 
Ex. 431 (page 263), Ex. 435 (page 331), Ex. 
84 (page 335), ete. 

The documents filed by the plaintiff fur- 


ther show that though the defendants’ pre- 


decessors .were given thekas of the villages 
by the Maharaja the savar income in these 
villages was realized not by the thekadars 
but by the estate officials. Exhibit 127 
(page 471) is a list of charsahi (hide dues) 
ofthe villages in question of 1305 Fasii, 
and shows the amount at which the lease of 
charsahi was given to the respondents’ 
predecessors. Exhibit 128 (page 472) is an 
extract from the list of bidding at an auc- 
tion sale of mango produce of the estate 
_ groves in villages Basantpur, Baldeonagar 
and Pipraha for 1305 Fasli. Exhibit 134 
(page 485), 136 (page 487), 138 (page 488), 


and 153 (page 561) are some other documents s 


showing that the respondents’ predecessors 
obtained leases of sarar dues from the 
estate in 1308 and 1307 Fasli. We have, 
in fact, an application dated February 29, 
1894, madeby Man Bahadur Singh to the 
estate offering asum of Rs. 4 as the price 
of a dried mango tree that had fallen down 
in village Basantpur, and in this applica- 
tion Man BahadurSingh describes himself 
as ‘lease holder’ of Baldeonagar (vide Ex. 
140 page 555). 

All the facts enumerated above are to- 
tally.inccnsistent with the alleged under- 
proprietary rights in the defendants’ pre- 
decessors, and it isin view of these facts 
that weare not prepared to extend the pre- 
sumption of s. 90. of the Indian Evidence 
Act tothe so-called lease (Ex. A-4). 

In Swarnamoyi v. Sourindra Nath M itra, 
89 Ind. Cas. 747 (3), their Lordships of the 


@ 29 Ind, Cas. 747; 420L J 14; ATR1925 Cal. ` 
NGA. , 4 kh . R467; 9 R O 75; (1936) R D 408. 
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.tion under s. 90 of the Evidence Act. 


261) 


_Bisrampur is certainly utterly 
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Calcutta High Court held that the mere 
produetion of an ancient document unless 
supported by some corroborative evidence 
of acting under it is not entitled to any 
weight. An ancient decd must be corrobo- 
rated by evidence ofancient or modern 
corresponding enjoymentor by other equi- 
valent or explanatory proof it is then 
presumed to have constiluted’ part of the 


and the Court may then make the presump- 


Ram Naresh Singh v. Chirkut, 90 WN 


In- 


‘actual transfer of the property mentioned,’ 


379 (4), a Bench of this Court held that. 


Courts should be very careful about rais- 


ing any presumption under s. 90 of the: 


Evidence Act infavour of deeds which are 
produced practisally for the first time dur- 
ing the trial of suits in which proprietary 
rights are set up on the basis of these deeds. 
In the present case, though Ex. A 4 is 


claimed to have been produced before the - 


Settlement Officer in 1856, we are not pre- 
pared to hold that it was so produced. The 
words patta guzranida (“patta” filed by) 
appearing on the document without any 
signature under it 
showing that the document was filed in 
any Ccurt. 
the Settlement Officer speaks of ‘“Drigraj 
Singh’s signature” 
patta produced before him ‘vide Ex. A-T), 


cannot be taken as- 
Moreover, from the fact that- 


in respect of the birt: 


(page 139), it can hardly be believed that. 


in was Ex. A-4, which bears no signature 
whatever, that was produced before the 
said officer. 


The present case is almost on ' 


all fours with that of Sri Prasad v. Special . 


Manager, Court of Wards, Balrampur, 1936 
O W N -768 (5), recently . decided 


by a Bench of this Court of which one of . 


us was a member, and in which a similar 
claim to under proprietary rights was made 
by adifferent set of persons against the 
Balrampur estate in respect of a village 
which also, like the villages in question 
hefore ns, was included in the Tulshipur 
ilaga. In that ease the patta relied on 
by the appellants purported to bear the 
impression of the seal of Raja Dan Bahadur 


dhia Prasad, but in view of the surrounding 


‘Singh and also the signature of one Aju- - 


circumstances n> presumption under s. 90 _ 


was made in respect of tle said patta. It 
was said : 

“The conduct of the appellants in paying such a 
large amount yearly as thekadars of the village 
inconsistent with 


(D 9 O WN 379; 138 Ind. Cas. 513; AIR 1939 


Oudh 227; Ind. Rul. (1932) Oudh 309, -i 


(5) (1936) O W N 768; 164 Ind. Cas. 494; 1936 O G 
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their claim to be under-proprietorsof the said village 
and there is no explanation forthcoming as to why for 
the last fifty years and more, the ‘defendants. have 
been paying every year an ever-increasing amount 
of rent as thekadars to the Balrampur estate while 
professing to be under-proprietors liable to- pay only 
an annual rent of Rs. 98-14. The conduct of the 
defendant-appellants in thie connection certainly 
belies their contention that they are under-proprie- 
tors of village Bisrampur and ssrves to throw very 
great doubt on the genuinenessof the patias (Exs. 
A-Land A-2) produced by them in sapport of their 
contention.” g ; i E> 

These remarks apply with equal force 
to the facts of the case now before us, and 
we ate clearly of opinion that the circum- 
stances of the case do not justify a presump- 
tion of genuineness’ being made in respect 
of the patta, Ex. A-!. i 

We may also observe that even if it be 
presumed that the patia (Ex. A-4) was exe». 
cuted by Dirgraj Singh, the heir'apparent 


of Dan Babadur Singh, that would not ` 


validate the grant shown by it. In. Ram 


Naresh Singh v. Chirkut, YO W N 379 (4), 
it was held thata presumption unders. 90. 


of the Evidence Act only extends to the 
genuineness of tke document but does not 
go further to tke extent of holding that the 
document was in 


For the reasons given above, we decline 
to presume the genuineness of the patta 
(Ex. A-4) and hold that 


tion. Their claim to under-proprietary 
rights must, therefore, fail, and it is not 
oN to consider the question of estop- 
pel. i j 

All the five appeals are, therefore, dec- 
reed with costs, the decrees of the lower 


Court are set aside, and the suits of the. 


plaintiff-appellant are decreed. ; 
Ne oo Appeals allowed. 


_ RANGOON HIGH COURT 
Insolvency Case No: 248 of 1931 
$ July 22,1936 ~ 
“BRAUND, Je 
In the matter of THOTA KAMA RAJ 

NAIDU — INSOLVENT . 
Presidency Towns Insolvency Act (III of 1909), 
s. 39—Order suspending discharge along: with .ap- 


propriation. order—Likelitood of dismissal -from-. 
service unless discharge is obtained is no ground for - 


exemption from further “payments—Appropriation 
order, odject of ee aber TTR g 

Where an order suspenling tha -dissharg2 of an 
insolvent and an appropriation- order are passed, the 
threat of the insolvent's employer to discharge the 
insolvent does not constitute any valid reason, wh 


te any reason why , "AC adjudicanon ean 
the Oourt should alter the ordèr™ and "grant him 7 of that period’ the -man 
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fact executed by. a 
Person possessed of the requisite authority., 


the respondents’ 
have failed to prove that they hold under-: 
proprietary rights in the villages in ques- 


“Jaw to support. : 
. (as he is now) by Messrs. Steel. Brothers & 


‘the date of- that discharge ordér: |’ “Over * 
' fve years have elapsed since the “date: 
‘the adjudication -order. During’ the whole”: 
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exemption from further payments undér the “appro- 
pristion order. The- Court in its administration of 
the law cannot yield.to the pressure of the insolvent’s | 
employers, ` - - to 
“ The power to make appropriation orders is, one 
of those administrative powers with which the ‘In- 
solvency Court is entrusted with a view to securing 
for creditors the re-payment (according to the.meang 
of the debtor) of some part of their’ debts. If, the 
making of an appropriation order, or, indeed, . the 
making of an adjudication order, isto be regarded; 
apart from the merits of the particular cass, as the 
signal for an automatic dismissal of the insolvent, if’ 
he happans to bs an employee, the whole object of the 


- Insolvency Act is frustrated. For, where the in- 
| solvent’s resources consist only of his employment) 


the power'to marshall the means of tha insolvent ‘Ini 
or towards, the repayment of his debts is at once 
removed. Such employers asadopt this practice aro 
(possibly unconsciously) striking a blow at the whole, 
policy of the Insolvency Act, and’at ‘the community 
of creditors whose protection’is one of ite principal 


objects, > 
Mr. Dangali, for the Insolvent. NE 

“Order.—The, insolvent was adjudicated - 
on his own petition: on July 6, 1931. Taking 

the facts from the Official Assignee’s report, 

made on the occasion of his discharge. 
application in 1932, his liabilities-accord~ 

ing tohis schedule were’ Rs. 4,590. From, 

the Official Assignee'’s. present report it: 
appears that that was a slight under-esti-. 

mate, asthe actual liabilities, all of which. 
have been proved, amount to Rs. 4,929:1.0.. 
There were no circumstances in the. insol-). 
vency as disclosed by the public exami-. 
nation réflecting any grave discredit, on. 
the insolvent. The worst that the Official. 
Assignee was able . tosay was as is usual | 
that he contracted his debt- recklessly.- 
He was aman, at the time of the insolvency, . 
with a wife, four children and a mother-in-. 
He was then employed- 


Co. Lid., on a salary of Rs. 180 a month. . 
On those facts, when the insolvent applied ~ 


' for his discharge, as-hé did on January 5, 


1932, the learned Judge who was: then the « 
Insolvency Judge passed:a comnidn-form : 
order suspending his discharge-under 8.39 3- 
of the Act until -a dividend ‘of- not. legs t 


“than four annasin the rupee should have r 


been paid tothe creditors and he “accom-::. 
panied that order by an appropriation order. ; 


of Rs. 20a month in favour of the Official . 


` Assignee. That, if] may say so with great , 


respect, appears to me in the circumstances - 

tohave been an eminently reasonable. and `, 

proper order to make, : ` KE gos 
Four and a half years have. elapsed ‘since i 


since the “date “of 


has! feinditied: ini 
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the employment-of Messrs. Steel Brothers 
& Co., Ltd. As far asi know (there may, 
of course, possibly be facts which are nob 
within my knowledge) he has. given salis- 
faction to his employers. During that 
time bis family has increased by two, and 
somewhat extravagantly I think, he in- 
curred some relatively substantial expense 
on his eldest daughter's marriage. However 
that may be, he has, off and on, been pay- 
ing Rs. 20 a month underthe appropria- 
Won order into the Official Assignee’s 
Office. As matters stand today, while ib 
isirue ihat he isnot quite up-tce-date with 
his payments,he has paid a substantial 
sum tothe Official Assignee. He should 
according to the time that has elapsed 
have paida little over Rs. 1,000 whereas, 
in fact, he has only paid Rs. 6(0. He is 
accordingly Rs.400 short in the payments 
he ought to have made under the appro- 

riation order and he still has to pay lo the 

fficial Assignee asum of Rs. 663 to com- 
plete the amount which will be sufficient 
to enable the Official Assignee to dec'are 
a. dividend in favour’ of his creditors 
amounting to not less than four annasin the 
rupee. In those circumstances, on May 8, 
of this year—again I point out that this 
is well over four years after the date of the 
discharge. order and nearly five years 
after the date of adjudication—he received 
aletter from Messrs. Steel Brothers in 
these terms: 

“Dear Sir—This is to inform you that being an 
undischarged insolvent, unless you areable to get 
your discharge, the matter of continuing your ser- 
vices will come up for serious consideration. It 
ynust be realized that the Company does not feel 
assured’ of proper services from you so long as you 
haye such an encumbrance hanging cver you, and 
the alternative course is to replace you by a person 
free of encumbrances— Yours faithfully, (Signed) Per 
Pro. Steel Brothers & Co., Ltd., Bassein.” 

Í find it difficult to believe that Messrs. 
Steel Brothers & Co., Ltd., would discharge 
aman, after availing ihemselves. of his 
cervices for five years during the whole 
of whichtime ke Las to their knowledge 
been an insolvent, cn tke grcund only of 
that insolvency. ‘I must in fairness to bis 
employers, assume (andI do assume) that 
there is scme further reescn in this parti- 
culer case for such a volte Jace beyond 
what is disclcsed .by their letter. Apart, 
however, rem this particular case, I meet 
with many cafesin which employeis lock 
upon insolvency, and even the mere pre- 
sentalicn of a petilicn, as an autcmatic dis- 
qualification fcr further employment, in 
many. instances without regard tothe cir- 
cumstances. or merits: of the: particular case, 
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I desire to avoid making any comment 
which may be.construed as even a Temote 
claim to interfere with the undoubted right 
of every employer lawfully to manage 
his own effairs cS he thinks. best. But 
T venture io think that there is a point 
cf view, which.is naturally more apparent 
in these Couris than elsewhere, that is 
sometimes overlooked. The Insolvency Act. 
and the administration -of debtors’ estates 
under it, exist for the benefit, not only of 
the debtor, but for the benefit. of hia credi-~ 
tors es well. They are designed, in no, 
emall part, for the commercial convenience 
and protection of the trading ecmmunity 
and of others where business entails the 
giving of credit. The power to make appro- 
priation orders is one of those administra- 
tive powers with which the Insolvency 
Court is entrusted with a view to securing 
for creditors tLe rc-payment (according to. 
{he means of the debtor) of some part of 
their debts. Ifthe making of an appro- 
ptiation order, or, indeed, the making ‘of 
an adjudication crder, isto be regarded 
apart from the merits cf the particular 
case, as the signal for an automatic dismis- 
sel of the insolvent,ifhe happens to be 
an employee, the whole object cf the In- 
soivency Act is frustrated. For where 
the jnsolvent's resources consist only of 
his employment, the power to marshall the, 
means of the insolvent in, Cr towards, ithe 
ye-payment of his debts is at once removed. 
Such employers as adopt this practice are 
{possibly unconsciously) sfriking a blow 
at the whole policy of the Insolvency Act 
and at tke community of creditors whose 
protection is one of ils principal objects. 

It is, moreover, obviously unfair to the: 
insolvent himself. Though there is an 
evident abuse of insolvency in this coun- 
try, it is not by any means the cese that all 
insolvents, even here, are undeserving of 
some sympathy. Insolvency may, and 
ofien is, the resort of an honest man who 
desires tohave his estate administered for 
the benefit of his creditors asa whele. It 
is tke function of the Insolvency Court 
toiry-to distinguish between tke bonest 
ard the dishonest debtor; and within the 
limits of the Act, to deal with them accord- 
ingly. 1 doubt whether itis just to the 
insolvent or, in the long run, of advantage 
tothe public, that it should be accepted as 
a proper principle that on appeal to ihe 
Insolvency Act (whichis a right ecnferred 
by statute on every qualified citizen) should 
be discouraged by the fear of automatic 
dismissal from employment and tLe forfei- 
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ture of aman’s means of livelihood. That ` 
result was certainly not within the con- 
templation of the legislature that framed 
the insolvency laws. However that may 
be, I have to consider the actual appli- 
cation before me which is that I should 
exempt the petitioner from further payments 
by granting him an immediate discharge. 
Whatever sympathy I may feel with the 
insolvent (and as I have already indicated 
1 do feel some sympathy with the 
insolvent) I am unable to make any such 
orderas that. I cannot convince myself 
that thethreat of an employer to discharge 
the insolvent constitutes any valid reason 
why the Court should alter an order which 
seemed to the learned Judge who made 
it to be a proper order at the time it was 
made. If,as 1 hope Tam right in assuming, 
there are reasons for his dismissal not 
apparent on the face of the letter from his 
employer, then that can afford no ground 
for relieving the insolvent immediately 
of his debts. If I am wrong in making 
that assumption, then I doubt whether the 
Court in its administration of the law can 
properly yield to the pressure of the in- 
solvents employers. It is suggested to 
me that, if I grant the insolvent an im- 
mediate discharge upon the terms that he 
consents toa decree for the balance still 
unpaid, such decree to be satisfied under 
the terms of s.39 ofthe Act out of his 
future earnings, that may assist the 
insolvent. I cannot myself see that it 
will. Messrs, Steel Brothers & Co. Ltd., 
have said: 

“so long ag youhave such an encumbrance hanging 
over you the alternative course is to replace you 
by a person free of encumbrances.” 

I cannot see that a decree of the Court 
to be satisfied out of his future earnings is 
any the less an “encumbrance hanging over 
him” than his comparatively modest liab- 
ility under this appropriation order. In 
all the circumstances, therefore, I regret 
that Lam unable to make the order asked 
for on the present materials. 

N. ` Order accordingly. 


NAGPUR HIGH COURT. 
First Civil Appeal No. 13 of 1932 
. February 18, 1936 
Srons, C. J. AND Nryoat, J. 
PANDU AND-ANOTAER —PLAINTIPF3 
—APPRLLANTS 
versus 
JAIRAM AND O0TIERS —DERANDANTS 
—RESPONDENTS 
Hindu Law—Joint family—Manager of joint 
Jamily property ang manager of property in com- 
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mon—Distinction—Partition between two dbrothers— 
One brother managing property on behalf of both—~ 
Acquisttion—Whether on behalf of both—Presump- 
tion—Onus. ý 

There is the widest possible difference between 

the manager of a joint Hindu family and the mana- 
gr of the property held in common. The manager 
of the property heldin common, for example, can 
receive a salary or can take out of the business his 
fair share and that property when it comes into his 
hands becomes his sole property and out of it he 
“can buy other property which thereby becomes his 
acquisition. The manager of a joint family can do 
none ofthese things. If he receives any money from 
the family property, it dces not become hie money 
but still remains the family money; if he uses it 
for buying property, it does not become his prop- 
sy but it becomes family property. [p. 939, col, 
Consequently, where one of tke brothers alleges 
partition but says that the other brother managed 
the property in common on behalf of bothand the 
acquisitions made by him were on behalf of both, 
he must establish the position not merely that both 
are tenants-in-common, not merely that the manag- 
ing brother is doing most ofthe work but that he 
i3 appointed a manager on terms that he should 
draw nothing out of the common property on his 
own account but should continue to hold everything 
that he draws out of the common property on the 
joint account. 

Even if itis established that one of the brothers 
acted as a manager of property held in common by 
two brothers, it would still not follow that the prop- 
erty acquired by the manager-brother was neces- 
sarily acquired on behalf of himself and ths other 
brother in common unless it was further establish- 
ed that apart from the property held in common the 
manager had no source of revenue from which he 
could make the purchases. 


F.C. A. from the decree of the Court of 
the Additional District Judge, Bhandara, 
dated September 29, 1931, in Civil Suit 
No. 1 of 1930. 

Messrs. M. B. Kinkhede, D. W. Kathaley, 
M. N. Jog and G. V, Mouhrir, for the Appel- 
lants. 

Mr. P. A. Pandit, for the Respondents. 

Judgment.—This is an appeal from the 
judgment of the learned Additional Dis- 
trict Judge of Bhandra in an action where- 
by the plaintiffs seek a declaration that 
they are entitled to a half share in certain 
properties and partition of certain proper- 
ties into four shares, the properties to be 
partitioned being those mentioned in the 
schedules E and F. The learned trial Judge 
has granted a decree declaring that the 
plaintiffs’ share in Mauza Kinhiis 1 anna 
4 pies, and in Mauzas Tudmapur and Ala- 
bedar and in the items other than Nos. 1, 
2,5 and 7 in list No.2 filed by the plaint- 
iffs on January 21, 1931, is one-half. 
Apart from that he has dismissed the plaint- 
iffs’ suit. He has not directed the partition 
of the various items mentioned in 
lists Hand F which: it is now admitted 
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should be partitioned. There will be ac- 
cordingly the usual decree for the partition 
of that property. Itis also conceded that 
the 1 anta 4 pies share in Mauza Kinhi is 
a mistake and that the plaintiffs’ share 
should have been declared to have been 4 
annas. The-decreeis amended accordingly. 

The plaintiffs further take the following 
points. They say that the learned Addi- 
tional District Judge was wrong in exclud- 
ing items Nos. 1, 2,5 and7 from list No. 2 
and that the plaintiffs shoald have been 
declared to be entitled tohalf of those pro- 
perties on the - following grounds. As to 
the items-Nos.1 and 2:it is said that in 


Ex. P-6 and Ex. P-7 one finds the origin’ 


of the first defendant's title to these two 
items and one discovers that in the Decem- 
ber, 1923, as regards item No. 1 the defend- 
ant purchased that item andon the same 
day, according to Ex. P-7, he also pur- 
chased the other item. It is said that at 


that time the first defendant was manag-’ 


ing the common property of the plaintiffs 


‘and the defendants, that he was the sole. 


manager, that he had no other source af 
jncome and that, therefore, all the money 
that he had must be derived from the pro- 
perty held in common and must have been 


received by him not as an individual en-- 


titled to a share but as manager on behalf 


of all and, therefore, when he is found ` 


buying anything, he was buying not for 
himself, though he is purporting to buy it 
in his’own name, but forall. Item No.7 


is an item thatis claimedon a somewhat ° 


different though similar ground. There 
Ex. D-4 is the alleged foundation of the de- 
fendant's title. lt is a surrender. -It is 


executed in his favour by a debtor in set- - 


tlement of a debt. The debt in question 
is stated to be Rs. 500. The date of the sur- 
render is June 13, 1922, which is about one 
month after the admitted partition, lo be 
hereafter referred to, in May 1922. It is, 
therefore, said that the debt could not have 
been a post partition debt but must have 
been a pre-p2rtition debt. Therefore, it is 


said that the first defendant when he got : 


a surrender from the debtor in respect of 


that debt did not obtain the property: for - 
his own use but on behalf of either each : 


member of the joint family -or at least for 
himself and the plaintiffs. Item No.7 is a 
field, and title in the defendant is again 


traceable to a surrender deed which was’ 


executed in July 1929. Thereis an allega- 
tion that in 1928 there wasa division bet- 
ween the plaintiffs and the defendants. The 


plaintiffs, however, claim this item of pro- - 
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alleged division in 1928 and they say that 


it is in respect of a debt that was.incurred ` 


in 1923 and, therefore, a debt which, ac- 


cording to their argument that the defend- , 
ant was the sole manager of the business. 


of money lending carried on by the plaint- 
iffs and the defendants, was a debt that 


was owed tothe business and that, there- 
fore, when this property was surrenderedin. . 
satisfaction of that debt it became an asset. - 


of the business and, therefore, though taken. 
in the name of the first defendant, was 


held by him to the use of the plaintiffs to; 


the extent of one-half. 


The rest of the appeal consists in an at- 


tempt to show thatthe learned Judge was: 
wrong in refusing to direct a division of- 


half of all the property traceableinto the’ 


hands of the first defendant at the time the: 


action was brought. 


The form of the action is somewhat re- 
markable and the pleadings are a little. 
confused, but in broad outline it amounts, 


toa claim by the plaintiffs of half .of the. 
property inthe hands of the first defend-- 


ant and that claim is based upon the fol- 
lowing facts and-view of the law. In 1922 


there were four brothers. In that year . 


there wus admittedly a partition between . 
the four brothers. According to the origi--; 
nal pleadings of the plaintiffs it was al-. 


leged that whereas two 
away, two brothers remained joint. The 
two that remained joint 
plaintiff and the first defendant. 
tion, however, was departed from by an 
admission of the Counsel for the plaintiffs 


brothers went 


were the frst- 
That posi- | 


that after the partition in 1922, though two ' 
of the brothers, the plaintiff No.l and the ~ 


first defendant, continued to live together, | 


they were not joint in estate but were 


tenants-in-common. The plaintiff No. 1's” 
case accordingly was that he and the first - 
defendant owned two out of the four shares ' 
of the old family property, that they did ! 
not have their shares divided up, that they - 


continued as tenants-in common, that the 
plaintiff being a sickly man, the. property, 
which consisted of lands and the money- 
lending business together with a number 
of other minor things, was solely -managed 
by the first defendant who had no . other 
source of income. Accordingly it is said 
that whatever he bought thereafler and 
whatever was acquired by him came. out 
of the profits either of the land or the money- 
lending business and was received by him 


as the sole manager and, therefore, his, 
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macguisitions were acquisitions on behalf of 
both. 


The learned Judge, in our opinion, has 


«correctly placed the burden of proving the 
-essentia! fact that the first defendant was the 
sole manager upon the plaintiff and he has 
come to the conclusion on the evidence that 
the plaintiff had failed to discharge the 
burden. {f that-is so, the whole case falls 
to the ground because even conceding that 
these two brothers ‘remained as tenants-in- 
common, even conceding that the defend- 
ant had no other source of revenue and even 
conceding that the defendant did most of 
the work, it does notin the least follow 
that when he acquires property he acquires 


it thereafter on behalf of both. The learn-. 


ed Counsel for the appellants drew our 
attention to Tammireddiv. Gangireddi (1), 
where it was held that in the case of a 
joint Hindu family, though the manager 
of that family was under no liability to 
account, still co-parceners 
tion, were not bound to take his word as 


to what the assets of the family consisted . 


in, butcould go into the question of what 
those assets amounted to. It was sought by 
an analogy to apply that rule tothe present 
case and toarrive at what the assets to be 
shared by these brotbers were by treating 
everything that came to either brother as 
received by him for both, sa that neither 
brother could spend anything on his own 
account. 

We are clearly of the opinion, however, 
that there is the widest possible difference 
between the manager of a joint Hindu 
family and the manager of the property 
held in common. The manager of the pro- 
perty held in common, for example. can 
receive a salary or can take out of the busi- 
ness his fair share and that property when 
it comes into his hands becomes his sole 
property and out of it he can buy other pro- 
perty which thereby becomes his acquisi- 
tion. The manager of a joint family can 
do none of these things. If he receives 
any money from the family property, it 
does not beceme his money, but still re- 
mains the family money ; 
buying property, it does not become his 
property but it becomes family property. 

Consequently, the plaintiff is here driven 
to establish ihe position not merely that 
the plaintiff and the defendants are tenants- 
in-common, not merely that the defendant 
is doing most of the work but thathe.is 
appointed a manager on terms that he 
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should draw nothing out of the common 
property on his own account but should 
continue to hold everything that he draws 
out of the common property on the joint 
account. - 

This the plaintiff has completely failed to` 
prove. We are’ further of opinion, that 
the plaintiff bas failed to prove that the 
first defendant was the sole manager either 
of the lands of the money-lending business, 
though the balance of the evidence is, in’ 
our opinion, in favour of the view that the 
first defendant was taking a leading part 
in most of the money Transactions. con- 
ducted by them in connection with the 
money-lending business and with the lands. 

Further, even had the plaintiff establish- 
ed that the first defendant was in the posi- 
tion above indicated, it would still not 
follow thatthe property acquired by the 
first defendant was necessarily acquired on 
behalf of himself and the plaintiff in com- 
mon unless it was further established that 
apart fromthe property held in common ' 
the defendant had no source of revenue 
from which he could make the purchases. 
The defendant has alleged that he had 
another source of revenue or rather two 
sources cf revenue, (1) the money of his 
wife and (2) his separate money-lending ` 
business. Putting the first cn one side it 
seems to us that the evidence i is consistent 
with the view that even before 1922 as long 
as 1912 all these brothers on occasions were 
making separate and individual loans. 
There may be a doubt whether these loans 
made before partition by brothers indivi- 
dually were made out of some fund that 
had come to them by way of self-acquisi- 
tion, but after partition it is clear that not 
only the first defendant but the first plaint- ` 
iff was purporting to lend money on his 
own account. It is equally clear that on 
occasions they were lending money jointly ' 
and it seemsa fair inference that the true ' 
view is thaton some occasions they were 


- partners, on other occasions they were in-' 


dividual money-lenders and- it may weil’ 
be that the first defendant by these means 
made money and out of that money, which 
on that view had nothing to do with the 
common property, made purchases. That 
being so, we are of the- opinion that the 
learned J udge was right in the bread view ` 
he took, though, as we have already remark- ' 


“ed, wrong in refusing the partition of the 


admittedly. joint items and in giving too 
small a share of Mauza ‘Kinhi. . 
‘We felt adifficulty at one time as to the’ 
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ness, It did seem from the defendant's own 
evidence as well as from the evidence of 
a considerable number of witnesses called 
by the plaintiff that there was some sup- 
port for the plaintiff's position that the de- 
fendant bad managed this money-lending 
business and had taken an unfair advant- 
age of His position as manager. We are 
clearly of the opinion, however, for the 
reasons above assigned that even assuming 
that the plaintiff established that posi- 
tion, he was not entitled to the relief that 
he sought but that he was entitled on that 
view to call upon the first defendant to 
account in respect of the money-lending 
business. That remedy which the plaintiff 
sought before us by way of amendment 
could only be given on the assumption that 
at thetime of the partition in 1922 there 
was a money-lending business which conti- 
nued under the management of the first 
defendant, although the business was con- 
ducted by these two brothers who had 
ceased to be joint as partners. The action 
would thus really in effect be an action for 
dissolution of partnership and for the tak- 
ing of partnership accounts, an action en- 
tirely different in form from the acticn 
before us. But even so, we should have 
considered making such an amendment 
even at this stage had it been established 
to our satisfaction that this was a case of 
a partnership business solely managed by 
the first defendant. But when we come to 
look into the facts we find that far from it 
being a case of a partnership business solely 
managed by.the first defendant, the money- 
lending transactions entered into by these 
brothers from 1922 onwards were some- 
times made by one, sometimes by both and 
sometimes by the other. 

We are also of the opinion, that at the 
time ofthe alleged partition in 1922 the 
question of the money-lending business was 
gone into and a number of bonds were left 
with the plaintiff. We are not satisfied on 
the facts placed before us that there was 
either a regular business managed by the 
first defendant or ihat the facts are such 
asto justify the proposed amendment at 
this stage. If the plaintiff is able here- 
after to establish the existence of a partner- 
ship business of money-lending, he can 
claim a dissolution and accounts unless 
there has already been a dissolution and 
a settlement. “That will probably turn upon 
whether the allegation of the partition in 
1928 made by the defendant is sustained 
or not. We donot consider it necessary in 
< this appeal to say anything. with regard ta 
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the alleged so called partition between the 
plaintiff and the defendant in 1928. | 
The result is that the decree will be 
amended as above mentioned. The parties 
will bear their own costs of this appeal. 
D. Decree amended. 


n 
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BOMBAY HIGH COURT 

Original Civil Jurisdiction Appeal No. 40 

of 1936 | 
and Miscellaneous No. 74 of 1936 
September 30, 1936 
BRAUMONT, O. J. AND RANGNEKAR, J. 
Inre BAI RUKHIABAI—ApPELLANT 

Trust—Application by trustee to sell trust pro- 
perty—Procedure—Beneficiaries, when can be allowed 
to appear—App2ol—Beneficiary of charitable funds, 
if has right to appeal. : : 

In the cass of a petition by a trustee of a charity 
the gensral practice is that the Advocate-General Te- 
presents the charity. If there is an application by 
the trustees for a charity for leave to take a particu- 
lar course, it is sufficient to serve that application 
on the Advocate-General, who represents all the 
beneficiaries; ond the Courts should be very slow to 
allow any of the beneficiaries to come before the | 
Court and argue the case themselves, and even more 
slow to allow their costs to be paid cut of the charit- 
able estate. Sometimes that course may be necessary, 
where, for instance, there is a conflict between 
various bencficiaries and the Advocate-General feels 
that he cannot represent all parties. 

The Court should not encourage appeals by. bene- 
ficiaries of charitable funds, where the Advocate- 
General is before the Court and can appeal if he 
thinks proper. 

Mr. M. C. Setalvad, for the Appellant. 

Messrs. Jamshed Kanga and K. 5S. Sha- 
vaksha, for Respondent No. 1. 7 

Messrs. F. J.Coltman and M. A. Somjz, for 
Respondent No. 3. oes | 

Beaumont, ©. J.—This is an appeal by 
ten persons, who are described as being 
some of the members of the managing 
committee of the Cutchi Memon Jamat 
having their office at Kambekar Street 
without the Fort of Bombay, and a prelimi- 
nary cbjection is taken that they have no 
rigat of appeal. Tho matter originated with 
a petition by a trustee of a charity created 
under the will of Abdulla Haji Dawood 
Bawla in respect of a properly situated. at 
Mahim andknown as Abdulla Haji Dawood 
Baw'ia Sanatorium. According to the peti- 
tition the trusts of the Sanatorium were for _ 
the Cutchi Memon community. The trusts 
are not confined to the members of that 
community in any particular locality but . 
extend to the whole community. The 
petition asks thatthe Sanatorium may be 
sold and the proceeds of the sale applied 
under the directions of the Court. The 
matier originally. come. before Kania, J.. 
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who made an order for sale, but subse- 
‘quently some technical difficulty arose and 
the petition came on again for hearing 
before B. J. Wadia, J. On the hearing the 
learned Judge made these observations, 
which are pertinent to the present preli- 
minary objection: E 
“In my opinion notice shonld have been giyen to 
the beneficiaries directly before the order was made, 
as certain correspondence hed been previously 
carriedon by them withthe former Advecate-General, 
The beneficiaries, however, are now before the Court 
through Mr. Osman Sobani, a member of the man- 
aging committee of the Cutchi Memon Jamat, who 
stated that hewas authorized by the committee to 
| represent their views before the Court, and the 
matier was heard de novo before me on an applica- 
tion for a fresh order authorizing the sale.” 


The learned Judge directed the costs of 
Mr. Sobani to be paid as between attorney 
and client out of the funds of the charity. 
There may have been some special reason 
which induced the learned ‘Judge to make 
the order which he did, but there can be 
ne doubt about the general practice that the 
Advocate-General represents the charity. If 
there isan application by the trustees for 
a charity for leave to take a particular 
course, it is sufficient to serve that appli- 
cation on the Advocate-General, who re- 
presents all the beneficiaries; and I think 
the Courts should be very slow. to allow 
any of the beneficiaries to come before the 


Court and argue the case themselves, and 


even more slow to allow their costs to be 
paid out of the chartiable estate. 


where, for instance, there is a conflict 
between various beneficiaries and the 
Advocate-General feels that he cannot re- 
present all parties. But there appears to 
have been nothing ofthat sort in this 
case, and I think the learned Judge was 
probably wrong in allowing these bene- 
ficiaries to appear - on this petition. 
However the question is whether, having 
regard to the directions given by the learned 
Judge, the opponents have any right of 
appeal. In my opinion, the course adopted 
by the learned Judge really came tono 
more than thisthat he was willing to hear 
Mr.- Sobanion behalf of themanaging com- 
mittee of the Cutchi Memon Jamat. He was 
willing to hear what he had to say in the 
matter; but I donot think that the learned 
Judge intended tomake him a party res- 
pondent tothe petition so as to give him 
any right of appeal against an order 
made on the petition. Moreover, the 
persons whoare appealing in this case are 
ten persons, who are 


community, and the resolution which has 
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_ appeal should be dismissed 


Of cotirse,. 
sometimes that course may be necessary, 


members of the~ 
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been passed by the members of the Catch’. 


Memon Jamzt of Bombay, which represents 
only part of the community, authorizes 


“those ten persons to appeal, and also to, 


pay their costs out of the funds of the 
Jamat. Oneof the personsis Mr. Sobani, 
but the authcrity is not given to him to ap- 
peal though he is the only person who, 
it might be suggested, was a respondent 
to the petition. Apart from this technical. 
point, I think the effect of the learned 
Judge's order was not to make Mr. Sobani 
or any member of the community a party 
respondent to the petition, so as to give him, 
any right of appeal; and I think it would 
be wrong for this Court to encourage appeals 
by beneficiaries of charitable funds, when 
the Advocate-General is before the Court 
and can appeal if he thinks proper. In 
my opinion therefore on that ground the 
with costs. 
Separate sets of costs. The irustees and 
the Advocate-General to have their attorney 
and client’s costs, and any party and party 
costs not recovered from the appellants 
from the trust funds.. A 
N. Appeal dismiss:d. 
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MADRAS HIGH COURT 
Civil Appeal No. 52 of 1932 
April 2, 1936 
Panprane Row, J. 
PATUR SUBRAMANIA SASTRI— 
APPELLANT f 
Tersus 
VEDAM SUBBALAKSHMAMMA 
AND OTHERS—RESPONDENTS 
Civil Procecure Code(Act V of 1908), s. 47—Re-. 
presentative—Purchaser of properties over which 
decree-holder aad charge—Whether can be made party 
judgment-debtor in execution without previous ap~ 
plication .for coing so. ` 
Section 47, Civil Procedure Code, does not confer 
any right of proceeding in execution against peisons 
who are not judgment-debtors themselves. The fact 
that a person purchasing some of the properties over: 
which decree-nolder has acharge may be regarded 
as a representative inthe wider senss of the term;, 
that does not entitle the decree-holder to make him a 
party judgmert-debtor inthe execution application,’ 
without an application beforehand to make him a 
party judgment-debtor in execution proceedings. | 
.C, A. against an appellate order of the. 
Sub-Judge, Nellore, dated August 4, 1931. 
Mr. P. S. Raghavarama Sastry, for the 
Appellant. . ` f 
Mr. K. Kuppuswami, for the Respon- 
dents. — 
dJudgment.—This is an appeal. from the. 
order of. the Subordinate Judge, Nellore,: 
dated August 4, 1931, reversing in appeal 
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the order of the District Munsif of Gudur, 
dated February 5, 1929, in E. P. No: 1405 
of 1928, an application to execute a decree 
in O. S. No. 630 of 1923 which inter alia 
created a charge on certain properties for 
the amount of maintenance due to and 
decreed in favour of the plaintiff in ‘that 
suit. The appellant in this appeal was not 
a party to the decree. Heis said to bea 
prior mortgagee of some of the properties 
on which a charge for maintenance has 
been given by the decree and he is said 


to have subsequently purchased the mort- - 


gaged properties outright. He was implead- 
ed as judgment-debtor No. 5 in the 
execution application though he was not a 
party to the decree or to any execution 
proceeding till then. He protested that he 
could not be made a party and that the peti- 
tioner decree-holder had no right to execute 
the decree against him. The District 
Mungif upheld his contention, and dis- 
missed the execution petition so far as he 
was concerned. On appeal, however, the 
Subordinate Judge differed from the District 
Munsif and came to the conclusion that 
even a representative-in-interest who isnot 
a legal representative can be proceeded 
against in execution and accordingly re- 
versed the order of the District Munsif 
and remanded the petition for fresh 
disposal. 

The only point raised in this appeal is 
whether this view of the Subordinate Judge 
is wrong. No doubt s. 47, Civil Procedure 
Oode; directs that all questions arising be- 
tween the parties to the suit or their re- 
presentatives shall be determined by the 
Court executing the decree and the word 
‘representative’ is wider in its connotation 
than the words ‘legal representative’. Sec- 
tion 47, however, does not confer any right 
of proceeding in execution against persons 
who are not judgment-debtors themselves. 
The right of proceeding in execution 
against persons other than judgment-deb- 
tors is conferred by s. 50, Civil Procedure 
Code. Sub section 1, s. 50 provides that 
where a judgment-debtor dies before the 
decree is fully satisfied, the decree-holder 
may apply to the Court which passed it 
to execute the same against the legal re- 
presentative of the deceased; and sub-s. 2 
limits the extent of the liability of such 
legal representative. The appellant is 


certainly not a judgment-debtor nor is he - 


the legal representative of any judgment- 
debtor. So muchis conceded. No doubt 
by reason of his purchase some of the 
“properties over which the decree-holder was 
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given a charge now belong to him as 
owner and he may be regarded as a re- 
presentative in the wider sense of the 
term. That, however, does not entitle the 
decree-holder to make him a party 
judgment-debior in the execution applica- 
tion. 

In any case therə was no application be- 
forehand to make him a partý judgment- 
debtor in execution proceedings. It may 
be, as stated in Hem Chandra Banerji v. 
Annapurna Debi (1), that the question whe- 
ther O. XXIJ, r. 10, Civil Procedure Code, 
applies to execution proceedings is a matter 
of some doubt and it may be that the 
Court may have power, even apart from 
O. XXI, r. 10, to add a pariy for the pur- 
pose of execution. These questions need 
not be decided in the present appeal, be- 
cause there is no application to implead the 
appellant asa party to the execution prc- 
ceedings. There is only an execution peli- 
tion impleading himas a party, as if the 
decree-holder by a mere exercise of her 
own willis entitled to make the appellant 
a party to the execution proceedings. There 
can be no doubt that the decree-holder is not. 
entitled to dothis and that the application 
to execute the decree so far as the appel» 
lant is concerned was incompetent. lt fol- 
lows from this that. the appeal must suc- 
ceed and that the order of the Subordinate 
Jndge remanding the petition for ffrésh 
disposal must be set aside. Tne order of. 
the District Munsif of February 5, 1929, is 
restored. The appellant is entitled to have 
his cosis in this Oourt and in the Court 
below from the decres-holder-respondent 
No. 1. (Leave to appeal is refused.) 

AN, Appeal allowed. 


Pp 
(1) 36 C W N 93; A I R 1932 Oal. 423; 138 Ind. Cas, 
64; Ind, Rul. (1932) Cal, 386, : 


CALCUTTA HIGH COURT 
Civil Appeal No. 93 of 1934 in Suit No, 94 
of 1930. 
November 20, 1935 
COSTELLO AND PANOKRIDGE, JJ. 
SHAMLAL SINGH—Puatntiry—ApreLLanT | 


versus 

HIRU SINGH—DEFENDANT—RESPONDENT 

Hindu Law—Partition—Agreement to partition 
pleaded by defendant—Burden of proving alteration 
of status—Agreement to separate, nature of—Deed— 
Construction—Must be construed as whole. N 

In a suit for partition, the plaintiff's cass was that 
the plaintiff and the defendant, throughout remained 
a joint undivided Hindu family, tillthe date-of the 
suit. The defendant pleaded a - previous partition by , 
agreement but admitted continuity of the jointfamily _ 
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so-far as externals Were Goncerned righbup to the 
date of the suit: ' 
_ Held, that the burden of proving that the status of 
. ‘parties was altered by the terms of the agreement 
“was on the defendant. $ 
_, There isno doubt thet a joint undivided Hindu 
family can ceas3 to be such and members of it can 
become ‘separate merely by an agreement to that 
effect. But any such agreement must clearly indicate 
on the facs of it an intention to separate and to 
-hold the property which was joint family property 
upto that time in defined shares as separate 
‘owners. If on the face of it the agreement. is clear 
‘and -unambiguous and it manifests the intention of 
the parties to separate, then nothing more is neces- 
sary to bring about an alteration ofthe status of 
the persons who areths parties to that agreement. 
Lp. 944, col. 2.] i 
` An agrement must be looked at as a whole, and 
for the purpose of understanding and interpreting 
the terms of anyone clause itis right and proper 
that the rest of the provisions of the instrument 
eee be looked at, and the agreement construed as a 
whole. 
Messrs. Sudhir Ray and S., C. Mitter, for 
‘the Appellant. 
- Messrs. S. M. Buse, B.C. Ghose and S. P. 


Choudhury, for the Respondent. 


- Costello, J:—In the suit out .of which 
this appeal urises, the plaintiff, who is now 
the appellant before us, was seeking par- 
tition of certain. properties which were 
family properties belonging to the plaintiff's 


father, Ramgopal Singh and after his death, 


to the plaintif and his two brothers. The 
defendant is the half brother of the plaintiff 
and the plaintiff's case was that he and 
the defendant Hiru Singh together .with 
another brother Kissen Singh 
joint undivided Hindu family; Kissen Singh 
was the full brother of Hiru Singh, those 


two being the sons of the second wife of. 


Ramgopal. Ramgopal died on June 11, 1928, 


and Kissen Singh on November 11, 1928.. 


The only point which was argued . in.the 
sult is the question whether or not the 
three brothers, Sham. Singh, Hiru Singh 
and Kissen Singh, formed a joint undivided 
Hindu family. at the time of the death of 
Kissen Singh, that is to say, on November 


11, 1928. The. plaintiff's father, Ramgopal, ` 


had five brothers and in the year 1926 a 
suit was brought by the sons of one of these 
brothers against Ramgopal and his three 
sons for partition of what was alleged to be 
the family property. In that suit Kissen 
Singh was represented by 


litem as he was.under-age. That suit was 


still pending at the time when Ramgopal. 
died on June: 11, 1928.. On September 3, 


1928, there was. a consent decree made 


in that suitand that consent decree.em-. 
bodied certain terms.of settlement which. 
_had _been..atrived at between, the parties., 
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to the -suit of 1926. The case in, the 
Court -below and in this Court really falls 
lo be determined. by reference to the 
-terms of setilement embodied in the 
consent decree of September 3, 1928, and 
the matter which we have to decide is con- 
_fined io avery small compass, by reason 
-of- the fact that it has been conceded on 
behalf of the defendant-respondent in this 
-appealthat the family of Ramgopal includ- 
ing of course the plaintiff and the defen- 
‘dant and Kissen Singh did constitute a 
joint,: undivided Hindu family up to the 
lime when the consent decree was made on 
‘September 3, 1928, and it has further been 
conceded on behalf of the defendant that no 
alteration was made after the passing of 
the consent , decree as regards the manner 
and method of living of the family of Sham 
Singh, Hiru Singh and Kissen Singh up 
to thetime ofthe death of the latter on 
November 11, 1928, or, indeed, as between 
Sham Singh and Hiru Singh up to the 
time when the present suit was instituted on 
January 11,1930. 

The plaintiff's case, therefore, as arguel 
before us, is a simple one, for he says 
that the family of Ramgopal was and re- 
mained throughout a joint undivided Hindu 
family. In those circumstances the plaintiff 
upon a partition as between himself and 
Hiru Singh is entitled to one-half of the 
joint family properties, Jt was admitted 
in the Court below and it has been cate- 
govically admitted before, us that if the 
plaintiff andthe defendant do constitute a 
joint Hindu family, then the position is 
that eachof tke brothers Sham Singh 
and Hiru Singh is entitled to one-half of 
the family properties. If on the other hand, 
by reason of any event which has happen- 
ed, Shamlal and Hiru Singh ceased to be, 
a joint Hindu family and became separate 
in estate, then the plaintiff would only be 
entitled to one-third of the family property 
and the defendant Hiru Singh, as the full 
brother of the deceased Kissen Singh, as 
such, his heix would be entitled to two- 
thirds of the family property. There is, 
therefore, no dispute whatever as to the effect 
of the decision ofthe Court concerning 
the question whether this family was joint 
or was not joint at thetime when this suit 
was brought. | 

By reason of the admissions on the ques- 
-tions of fact which I have already indi- 
cated, all we are concerned with is, to 
consider and give our. opinion as to what. 
was the effect of the terms of settlement 
arrived at. between the parties in the, 


jt 
1926 suit and embodied in the consent 
decree of September 3, 1928. The only 
clauses inthe terms of settlement which 
are material for our present purpose are 
cls. 26 and 32. The rest of the provisions of 
the terms of settlement have only been re- 
ferred to in an endeavour on the part of 
the appéllant andthe respondent before us 
to bring some light to bear upon the real 
meaning of cl. 26. Having regard to the 
admissions which were made on behalf of 
the defendant-respondent concerning the 
continuity, so far as externals are 
concerned. of the joint undivided Hindu 
family with which we are concerned, ihe 
burden ofestablishing that the status of 
the parties was altered by the terms of 
the consent decree of September 3, 1930, 
falls on the defendant-respondent and he 
has to satisfy us, on the provisions of 
ci 26, that there was manifested on the 
part of the sons of Ramgopal a definite, 
clear and unequivocal intention to change 
their status and to bring about what is 
frequently called a disruption of the joint 
undivided Hindu family which up to that 
time, they undoubtedly were. Clause 26 
reads as follows: “The sons of Ramgopal 
Singh are entitled to the following properties 
and income thereof will be divided by them 
equally.” Then follows a list or catalogue 
of various properties. In cl. 27 itis stated: 
“The defendant, Shem Singh, alone is 
entitled to the following properties.” There 
was mention of one bigha of land with gar- 
den and pucca building near Darjipar's 
Lane, Gowari Krishnanagote.. 

It is argued on behalf of the defendant 
that the fact that cl. 26 states Lhat the in- 
come ofthe properties therein mentioned 
will be divided among the sons of Ram 
gopal Singh indicates that it was the 
intention of these three brothers thencefor- 
ward to cease to be an undivided family. 
and to divide up the properties mentioned 
in cl. 26 into three equal shares and to 
enjoy thosə properties in severalty. The 
appellant prays in aid the provisions of 
el. 27 as providing an antithesis as re- 
gards the properties therein mentioned and 
thus emphasizing and reinforcing the joint- 
ness indicated by cl. 26. So oa the one 
hand we have it argued on behalf of the 
dofendant-respondent that cl. 26 indicates 
an equivocal intention of breaking up of 
the undivided Hindu family on behalf 
of the plaintifi-appellant, it having been 
argued that reading cl. in conjunc- 
tion with cl. 27 shows that it was intended 
that the three . brothers would still remain 
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joint though they, were to enjoy the income 
in separate shares. í 

There has been a great deal of contro- 
versy touching the law which is applicable 
in a matter of this kind and'a great 
many authorities have been cited before 
us particularly on behalf of the plaintiff- 
appellant. In my opinion no difficulty what- 
ever arises as regards the law applicable to 
this case. There isno doubt that a joint 
undivided Hindu family can cease to be. 
such and members of it can become se- 
parate merely by an agreement to that 
effect. But any such agreement must clearly 
indicate on the face of it an intention to 
separate and to hold the property which was 
joint family property up to that time in 
defined shares as separate owners. If on 
the face of it the agreement is clear and 
unambiguous and it manifests the inten- 
tien of the parties to separate, then nothing 
more is necessary to bring about an 
alteration of the status of the persons who 
are the parties to that agreement. The 
defendant-respondent in these proceedings 
would have us accept his contention that 
the language of cl. 26 is such as to mani- 
fest a definite intention on the part of 
ihe sons of Ramgopal Singh to cease to be 
joint and thenceforward to become separate, 
and in support of that contention we have 
been referred to the provisions of cl. 32. of 
the terms of settlement. 

Mr. S: M. Bose has urged that an agree- 
ment of this character, like every other. 
agreement, must be lcoked at as a whole, 
and for the purpose of understanding and 
interpreting the terms of any one clause 
it is right and proper that we should. 
look st the rest of the provisions of the 
instrument and construc the agreement as 
a whole. No exception can be taken to 
that statement as a proposition of law. 
Mr. Bose has argued on behalf.of the defen~ ` 
dant-respondent that the scheme ‘set up by 
the terms of settlement was broadly speak-. 
ing of this nature. By cls. 2 and 3 it was 
agreed that the sons of Hargopal Singh who 
were the opposite parties in the suit of- 
1926 should divide up certain proper- 
ties mentioned in cl. 2 and they 
should become separate and cease ‘to 
form a joint undivided Hindu family, 
and a similar provision as regards 
the sons of Ramgopal is contained in: 
cel. 26. Then following upon that broad: 
differentiation between the sons of Har- 
gopal on the one hand and the sons of: 
Ramgopal on the other, there wasa ge-, 
neral _provision.in cl. 32, . which was apu: 
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plicable to both sides. Accordingly, says. 
Mr. Bose, we find that there is a provision 
incl. 32 forthe destination of the title 
deeds of the lands which would be al- 
located to each party in severalty and. 
there are provisions relating to the custody 
of the title deeds, in casesome of the pro- 
perties would remain joint. i l 
Mr. Bose then goes on to say that the 
word ‘joint’ as used in cl. 32 had no 
reference to the estate of a Mitakshara 
undivided Hindu family but merely had 
réference to a stata of things which would 
exist if for the purposes of their own or 
for mutual convenience any member of 
either branch of those families chose to’ 
enjoy the properties allotted to, them, 
jointly in fact, if not jointly in law. This 
interpretation is indicated, says Mr. Bose, 


by the last sentence of cl. 32 which says : 
““Tf such oldest member sells his share in the ` 
said property to which the said title deeds will 
relate he will make over the title deeds to the 
oldest of the remaining joint members.” 7 


Mr. Bose says that that cannot have any 
application toa condition of jointness un- 
der the Mitakshara Law because no member 
of a Mitakshara joint family can sell his 
share in law and, therefore, it can only 
have application toa situation where 
there was jointness in fact. Therefore, says 
Mr.Bose, cl. 32 so far as it indicates 
anything at all for our present purpose, 
certainly shedslighton the meaning of 
cl. 26, and indicates that it was the inten- 
tion of the sons of Ramgopal to cease td’ 
be joint in legal sense, even though they 
might .for their own purposes decide to 
remain joint in fact. We have, however, 
come to the conclusion that the provisions 
of cl. 20 are not such as toenable us 
to say that there’ isa. clear, unequivocal - 
and definite manifestation of intention on | 
the part ofthe sons of Ramgopal to put ` 
an end to the, condition of jointness in 
law which admittedly existed up to Sep- 
tember 3, 1923, the -date-- on which the 
agreement was ‘presented. We are more- 
over of opinion that the provisions con- 
tained in cl. 32 are not sufficiently explicit 
and unambiguous or not so-free from 
ambiguity as to enable us to say that they | 
were of any -material assistance - to. the 
Court in construing -cl.. 26. -In- these 
circumstances, it being admitted by the- 
defendant- respondent that the whole of 
this: case rests upon the contention that 
the plaintiff and his. brothers ceased to be ` 
joint by ‘reason of the terms ofcl. 26, we 
must come to the conclusion that this- 
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appeal should be allowed. We are unable, 
with all respect to the learned Judge, to 
accept the view which he took that there 
was sufficient indication that these parties 
by agreement had changed their status 
from that of a joint undivided Hindu 
family to that of individuals holding 
family properties in severalty. 

“The appeal’ is allowed with cosis, and ~ 
the decision’ of -the Court below will be 
varied in the manner following, namely 
that part of it which declares that there 
will be a decree for partition by metes 
and bounds of the immovable properties, 
t. e. the properties referred to para. 26 
ofthe terms of settlement will stand, but 
in plase of the declaration of the share 
of the defendant as two-thirds and of the 


` plaintiff one-third there will be a decla- . 
` ration by this Courtthat the share of the 


defendant is-one-half and that of the 
plaintiff one-half. There will be a decla- 
ration that the share of ‘the defendant in 
those properties is- one-half and of the 
plaintiff one-half and alsointhe property 
Mentioned incl.17 of the plaint which 
will beincluded in the partition. It is 
further declared as stated in the judgment _ 
of the learned Judge at p. 167 of the paper 

book that there will be an enquiry as to 
the movable property of the family which 
was not included in the consent decree and 
that there will be an enquiry as to the rents 
and profits realised by the defendant up to 
the time of the decree of this suit. ‘The 
enquiry should apply to all other proper- ` 
ties of the family. The costs of the en- 
quiry will abide the result of it. We think 
that it will be reasonable and fair to say 
that the plaintiff will get one day's costs 


z of the suit from the defendant and the 


costs for three days of the trial will come 
out'of the estate. The plaintiff will be 
entitled to get costs of this appeal from the 
defendant. j s 
Panckridge, J.—Iagreé. It is common 
ground thatthe sons of Ramgopal singh 
continued tobe members of a joint Mitak- 
shara family upto September 3, 1928. 
Accordingly it was for the defendant to — 
satisfy the Court that that state of things 
was put ‘an end to by the terms of settle~ 
ment putin on that day. We have had ` 
the’ advantage ‘of exhaustive argument on 
the subject: of the proper construction of ` 
those terms and, in my opinion, the highest 
at which the defendant’s case can be put, 
is that the terms are ambiguous. That be- 
ing so, itis permissible to scrutinise the 
conduct of the parties to see if such con- 
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duct throws any light upon the true char- 
acter of the agreement at which they ar- 
rived. It is admitted that after the consent 
decree, the three sons continued to live 
exacily in the same fashion as they had 
done prior to the decree when they were 
admittedly members of a joint Mitakshara 
Hindu family. It is pointed out that Kissen 
Singh only survived for 24 months after 
the making of the decree. Having regard 
to this, and having regard to the fact that 
he was a minor, it would not be reasonable 
to expect any conduct on his part which 
would support the defendant's contention. 
That is true. But it must not be forgot- 
ten that the defendant himself did not 
alter his way of life for a considerable 
period after the consent decree. [bis no 
one's case that the arrangement was that 
Kissen Singh should leave the joint family 
and that his half-brother and full-brother 
should continue as joint members of it. In 
these circumstances it appears to me that 
the behaviour of Hiru Singh upto the date of 
“the initiation of this suit isa matter which 
must be taken into consideration and that 
it is inconsistent with the case of separa- 
tion in September 1928, 

With regard to cl. 32 of the terms of 
settlement, upon which considerable reli- 
ance has been placed by the learned Coun- 
sel for the respondent, the position appears 
tome to be as follows: The clause con- 
templates two classes of property, firstly, 
property which under the terms of settle- 
ment is to be physically partitioned as soon 
as possible, and secondly, the property 
which although it has ceased to be part of 
a joint Mitakshara estate, is, nonetheless 
to be possessed by the owners as tenants- 
in-common. Among the properties which 
by the consent decree are allotted to the 
sons of Hargopal there are properties which 
answer to each of these descriptions. I 
know of no canon -0f construction, nor do 
‘I find anything in the terms of settlement, 
which compels me to hold that all the pro- 
perties covered by the terms of settlement 
must fall into one or other of the two 
clauses which I have mentioned. In my 
opinion, cl. 32 is not inconsistent with an 
intention on the part of the sons of Ram- 
gopal that they should remain joint as 
Mitakshara owners of the properties al- 
lotted to them by the terms of the settle- 
ment. 

[have no more to say onthe merits of 
the suit. But there isone aspect of the mat- 
ter upon which I desire to make some ob- 
servations. This appeal furnishes an ex- 


BUKEDEO missir v. KAMiisnWaRt PRAGAD sINeH (PAT.) 


16616 
ample of what frequently happens on the 
Original Side of this Court, namely, of 
terms of settlement being put in which are _ 
50 carelessly and so ambiguously drafted 
that in fact they settle nothing, but merely 
give rise to fresh disputes und further ex- 
pense. I have little doubt that if the terms 
of settlement had been properly and re-- 
gularly submitted to learned Counsel on 
both sides for settlement by them jointly, 
the result would have been a document 
which would have expressed the intention 
cf the sons of Ramgopal and Hargopal ` 
beyond all possible doubt. The very phra- 
seology which was employed in the terms 
of settlement and the mistakes in grammar ` 
contained in it, indicate that attention was 
not bestowasl on that document. I have no 
more to add except to say that I agree with 
my Lord in the decree and the order passed. 


D. Appeal allowed. 


pu 


PATNA HIGH COURT. 
Civil Appeal No. 100 of 1934 
July 17, 1935 
MOHAMMAD NOOR AND SAUNDERS, JJ. 
SUKHDEO MISSIR AND OTHERS— 
APPELLANTS 


VETSUS x 3 
KAMLESHWARI PRASAD SINGH— | 
PLAINTIFF— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXIII, 
r. 3—Compromise—Suit on mortgage—Defendant al- 
leging compromise by which plaintiff agreed to take 
sale of half of mortgaged property im satisfaction of 
whole mortgage debt—Defendant is entitled to have . 
enquiry made of compromise. — : 

16 is not t1ue that a contract is nota contract unless 
it is performed. If it is true that there was alaw- 
fulagreement between the parties to adjust the suit 
in a particular way, namely that the defendants 
would execute a sale-deed in favour of the plaintiff 
in respect of half the mortgaged properties and that 
the plaintiff would accept it in satisfaction of his 
debt, and the suit was adjusted, the defendants are - 
entitled to have an inquiry .whether there was such . 
an agreement under O. XXIII, r, 3, Oivil Procedure 
Code. A promise to du a certain thing is a good 
eonsideration fora promise by the other party to do ' 
certain other things. A promise by the defendante 
to execute a sale-deed is, therefore, a good considera- 
tion for the plaintiff's promise to have the suit | 
decided in a particular way, and as long as the 
defendants were ready and willing to perform their ‘ 
par: of the promise, namely to execute a sale-deed, 
they can hold the plaintiff bound to his own pro- 
mise. 


C. A. from an order of the Sub-Judge, 
Monghyr, dated January 5, 1934. 
Mr. Kapildeo Narain Lal, for the Ap- 

pellants. 
Mr. Ganesh Sharma, for the Respondent, 
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against an order of a Subordinate Judge of 
Monghyr, refusing to record a compromise 
under O. XXIII, r. 3, Civil Procedure 


Code. The suit was for recovery of Rs. 8,299" 


odd onthe basis of a registered mortgage 
bond said to have been executed by de- 


fendants Nos. 1 to 7, defendants Nos. 8 to` 


12 being the minor sons of defendants 
Nos. 3 and 4. Defendants Nos. 1 to 4 
filed a petition, alleging that the suit was 
adjusted out of Court, the plaintiff having 
agreed to tuke a sale of half of the mort- 
gaged properties in satisfaction of the 
entire mortgage debt. They prayed for the 
recording of the compromise. The plain- 


tiff denied this agreement. The learned- 


Subordinate Judge without holding any 
enquiry as to the truth or otherwise of the 
defendants’ allegation has rejected their 
petition. He seems to be of opinion that as 


no sale-deed was executed by the defen-- 
dants, there was no adjustment of the suit’ 


and no enquiry was necessary. In my 
opinion, the learned Subordinate Judge is 
obviously in error. His view will lead to 
the proposition that a contract is not a con- 
tract unless itis performed. Ifitis true 
that there was a lawful agreement be- 
tween the parties to adjust the suit ina 
particular way, namely that the defendants 
would execute a sale-deed in favour of the 
Plaintiff in respect of half the mortgaged 
properties and that the plaintiff would ac- 
cept it in satisfaction of his debt, the suit 
was adjusted and the defendants were 
entitled to have an inquiry whether there 
was such an agreement. A promise to do 
a certain thing is a good consideration for 
a promise by the other party to do certain 
other things. A promise by the defendants 
to execute a sale-deed was, therefore, a 
good consideration for the plaintiff's pro- 
mise to have the suit decided in a particular 
way, and as long asthe defendants were 
ready and willing to perform their part of 
the promise, namely to execute a sale-deed, 
they can hold: the plaintiff bound to his 
own promise. : 

The order of the learned Subordinate 
Judge isset aside. The case is remanded 
to him. He willhold an enquiry as con- 
templated to O. XXIII, r. 3, Oivil Proce- 
dure Code; and then dispose of the case 
according tolaw. Costs of this appeal will 
abide the result. i adi 

Saunders, J.—I agree. ; 

D, : Case remanded. 


_ KARMUsING NANÜSING v. GAMBIBAT (SIND) . 
Mohammad Noor, J.—This appeal is 
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Civil Miscéllaneous Appeal No. 10 of 1931 
July 20, 1936 
Davis, J.C. AND Menta, A. J. C. 
KARMUSING NANUSING—AppgLLant 
. VETSUS 
Srimati GAMBIBAI AND ANOTAER— 
: RESPONDENTS 

Civil Procedure Code (Act V of 1908), Sch. II, para 
20—Award creating charge on immovable property 
made before Amending Act XXI of 1929 camme-into 
operation—Registration, if necessary—Such award, 
when becomes effective. 

Where an award made out of Court creating s 
charge on immovable property is made before ths 

mending Act XXI of 1929 came into operation, the 
award need not be registered. Such an award be- 
comes effective from the date when itis made and not 
from the date on which the Court orders it to Le 
filed. Hassanand Naraindas v. Jodhomal Chenyomat 
(1), referred to. 


O. Mis. A. against an order of the First 
Olass Sub-Judge, Shikarpur, dated October 
27, 1930. - 

Mr. Srikrishindas H. Lulla, for the 
Appellant. 

Mr. Dipchand Chandumal, for the Res-- 
pondents. = i 

Davis, J. C.—This is an appeal against 
an order of the learned First Class Sub- 
ordinate Judge of Shikarpur, ordering that 
an award should be filed and a decree 
made in its terms. The award in this case 
is an award made out of Court and merely 
presented to Court for the purpose of filing 
under para. 20, Sch. If, Civil Procedure 
Code. Two objections have been taken by 
Mr. Lulla to the order of the learned Judge. 
The first objection is that the Subordinate 
Judge should have taken more seriously 
the complaint of the applicant that time 
was not given to him to-summon witnesses, 
But we have referred to ‘the record, and 
we find that he was given a period from 
May 28 to October 24, for the summoning 
of those witnesses and we are forced tu, 
the conclusion that his whole purpose in 
asking that. they should be summoned was 
not tu obtain their presence but to cause 
delay. We donot think there is any sub- 
stance in this objection. The second 
objection is raised on the ground of re- 
gistralion, and it is said that as this award 
was not registered, so the Court should not 
have received it as it created a charge upon 
immovable property. But the Amending Act 
of 1929 (Act XXI of 1929), did not come into 
operation until April 1, 1930. The award was 
actually made on January 26, 1930, and the 
fact that the Act became law.in the previous 


October does not appear to us ta be of 


648 
importance, for the question is not whether 
Parties kad notice that the Act or the 
material provisions would come into opera- 
tion on a certain day, but whether the 
Act or the material provisions had come 
into operation on that day. When the 
award was made, the Act had not come 
-into operation, and though the award 
undoubtedly created a charge on immov- 
able property, it was not necessary that 
it should be registered. In our opinion, 
the award became effective, as it is an 
award made out of Court, from the date 
on which it was made and not from the date 
the Court ordered it to be filed. Although 
this poini did not fall directly for decision, 
this opinion of ours is supported by the 
Full Bench judgment of this Court in 
Hassanand Naraindas v. Jodhomal Chengo- 
mal (1). We think, therefore, the only 
merit in this appeal lies in the fact that 
the appeal comes within the provisions of 
5. 104 (f), Civil Procedure Code. That 
is not sufficient to sustain it. We, there- 
fore, dismiss it with costs. 

N eal dismissed.- 


i App 
(1) 30 S L R115; A I R 1936 Sind 79; 163 
455; 9RS4(F B). ind 79; 163 Ind. Cas. 
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PATNA HIGH COURT. 
Oivil Revision No. 270 of 1936 
October 9, 1936 


Wort, J. 
JAGDISH NARAYAN SINGH~— 
PETITIONER 


VETSUS g 
ALAKHDEO NARAIN SINGH AND OTHERS — 
PLAINTIFFS AND ANOTHER— DEFENDANT — 
| OpPos1TE PARTIES < 

Bihar Tenancy Act (VIII of 1934), s. 26 (o)—Judge 
exercising discretion in rejecting application to be 
added as intervener, of person depositing landlord's fee 
eine i aA err an revision. 

The Judge in the exercise of his discretion reject 
the application to be added as an inten vener, of jik 
person who deposited the landlord's fèe under s. 26 
(0), Bihar Tenancy Act, in January of 1936, the rent 
TY having been compromised on December 21, 


Held, that the Act gave the Court a di i 
ae ieh gonel onid Hot interfere ty aan 
ilambar Jha v. Chandraahari Si , 
Ram v. Beni Prasad (2), sanla aa An nee 
O. R. frum an order of the Munsif, Se 
con 
Court, Gaya, dated February 29, 1936. ih 
“Mr. Raj Kishore Prasad, for the Peti- 
tioner. 
Messrs. A. B. Mukharji and 
H {or a Opposite Parties. 
rder.—There is no substance wh 
f $ He ate 
in this application and the Rule must ika 


B. B. Mu 
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discharged. The Judge in the exercise of 
his discretion has rejected the application 
to beadded as an intervener of a person 
who deposited the landlord's fee under 
s. 26 (o) Bihar Tenancy Act, in January 
1930, the rent suit having been compro- 
mised on December 21, 1935. His tenancy 
dates, therefore, from January 1936 and 
not before. It is a matter of utter indiffer- 
ence that he may have engaged with the 
tenant for transfer prior to that date. But 
Idonot decide this case cn the question 
ofits merilis, but I decide iton the ques- 
tion of jurisdiction. If I were to hold in 
this case that the petitioner had made out 
his case and the Judge was bound to join 
him as anintervener, I should be guilty of 
legislating. The Act gives the Court a 
discretion. IfI order the petitioner to be 
added as an intervener,[ should be dis- 
pesing of that discretion which undoubted- 
ly isin the Judge. 

Amongst the authorities relied upon is 
the decision in Nilambar Jha v. Chandra- 
dhari Singh (1). That was adecision of 
Das, J. (as he then was) to the effect that the 
Judge was bound to dispose of the applica- 
tion andinno way indicated which way 
the Court was to decide it; and it is quite 
clear that it would have’ been impossible 
for the learned Judge to have come to a 
conclusion to that effect. It is merely, as 
I have said and repeat, a decision that the 
application should be heard and determined 
according to law. Nor is the decision of 
their Lordships of the Judicial Committee 
ofthe Privy Council in Atma Ram v. Beni 
Prasad (2) of any help to the petitioner. 
That wasacase in which one of the appli- 
cants had not had a proper hearing before 
the Subordinate Judge andin supporting 
the judgment of the High Court given 
under s. 115, Civil Procedure Code, their 
Lordships of the Judicial Committee of the 
Privy Council indicated that the Judge of 
the trial Court had acted with material 
irregularity in not givign aproper hearing 
to the application, and it is on that footing 
that the decision proceeded. It is im- 
possible to say in this case that the Judge 
has not exercised his discretion. The ten- 
ancy, aslhave said, came into existence 
by reason of the deposit after the suit had 
been disposed of, and in my judgment, the 
learned Judge in the Court below, in those 


Q) lOPLT 442, 

(2) 17P L T93; 157 Ind. Cas. 894; A IR 1935 PO 
185; 621 A 257; 57 A 678; (1935)O W N 997;39 O 
W N 1249; 1935 O LR 580; 42 LW 554,2BR 1; 
(1945) AL J 581; 37 Bom, L R871; (1935) A Ld: 
1124; (1935) MW N 1251; 8R P O 65 (P O). 
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afcumstances, was entitled to exercise his 
sliscretion one way or the other. The Rule 
discharged with costs, hearing fee two 
sold mohurs. 

D. Rule discharged. 


MADRAS HIGH COURT 
Appeal Against Appellate Order No. 20 
of 1934 
September 22, 1936 
CORNISH, J. 
VENKATASAWMY NAICKEN— 
APPELLANT 
versus 
Tue SECRETARY or STATE For 
INDIA In COUNCIL AND of nEeRs— 
PETITIONERS —REsPoNDENTS 
Civil Procedure Code (Act V of 1908), O XXXIII, 
rr. 11, 12, s. 35--Pauper suit on behalf of minor— 
"Compromise decree making next friend liable- for 


costs of suit—Right of Government to recover court-. 


fee from minor plaintiff. : 

Though the Court may direct the next friend of a 
minor to pay costs ina pauper suit as in an ordinary 
suit, the Court cannot by such an order deprive 
the Government of the right which is expressly 
given to it by rr. 11 and 12 of O. XXXIII, Civil Pro- 
cedure Code, to have an order that the plaintiff 
shall pay the court-fee when a pauper suit fails. 
Elumalai Naicker v. Kuppammal (1), explained. 

A. against the order of the District Court 
of Coimbatore, dated August 3, 1933, and 
made in A. 8. No. 36 of 1933 preferred 
against the order of the Court of the Sub- 
ordinate Judge of Coimbatore in I. A. 
No. 522 of 1931 in O. S. No. 38 of 1930. 


Mr. V. C. Veeraragavachari, for the 
Appellants. 

The Government Pleader, for the Res- 
pondents. 


Judgment.—The appellant, a minor, 
with his mother as next friend, brought a 
suit in forma pauperis against his father 
for a partition. The suit ended in a com- 
promise whereby the suit was withdrawn. 
The compromise, however, provided that 
the next friend should pay the court-fee. 
The compromise was approved by the 
Court, but beyond that no order was made 
by the Court touching the payment of 
the court-fee. The next friend apparently 
has nomeans to pay the court-fee, and 
there seems some force in the suggestion 
that the compromise arrangement on this 
matter was a device to save the plaintiff 
from the liability. 

Order XXXIII, r. 11 provides that where 
the plaintif fails in the suit—as he did in 
the present instance—the Court shall order 
the plaintiff, or any person added as a 
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co-plaintiff to the suit to pay the court 
fee which would have been paid by the 
plaintiff if he had not been permitted to 
sue asa pauper. The Court which sanction- 
ed the compromise having made no order 
underr.11. The Government applied under 
r. 12 for an order. This rule says thatthe 
Government shall have the right at any 
time to apply to‘the Court to make an 
order for the payment of court-fees under 
r. 11. The Government did so apply, and 
the Subordinate Judge purporting to act 
upon the analogy of O. XXXII, r. 14, 
ordered that the court-fee should be paid 
by the next friend. On appeal this order 
was reversed by the District Judge who 
held that O. XXXIII, r. 11 was mandatory. 

The learned Advocate for the appellant 
has relied upon Elumalai Naicker v. 
Kuppammal (1). In this case it was held 
that e. 35 and O. XXXTUI, r. 11 are to be 
read together and that the Court under 
the general power conferred upon it by 
the section over costs can order a next 
friend to bear the costs of -a pauper suit 
including the court-fee. It was not decided 
in that case, and indeed the question did 
not arise for decision, that the Court in, 
its discretion could make such an order 
when Government made an application 
tothe Court under r. 12 to make an order 
under r. 11. It must be borne in mind 
that the discretion given to the Court 
over costs is made by s. 25 “subject to 
such conditions and limitations as may 
be prescribed”, which clearly includes 
any limitations prescribed in other parts 
of the Code. I think it would not be com- 
petent to Government if it thought there 
was a better prospect of recovering the 
court-fee from the next friend, who might 
be a person of property, than from the 
pauper plaintiff, to apply under r. 12 for 
an order making the next friend pay 
the court-fee. The abvious answer to the 
application would be. that it was not an 
order which the Court could make under 
the terms ofr. 11. It seems to me that 
upon such an application ‘the power of the 
Court to make an order that some person 
other than the plaintiff or a co-plaintiff 
shall pay the court-fee is equally negatived 
by the language of r. 11. It has been 
argued that this restriction of the Court's 
power is contrary to the decision in 
Elumalai Naicker v. Kuppammal (1), which 
of course is binding upon me and to 
whichI happened to bea party. I do not 

(1)53 M 716; 128 Ind. Oas. 156; (1930) M W N 289; 
58 M L J 623; 31 LW 633; A I R 1931 Mad, 249. 
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think so. The decision did not profess to 
dispose of the question which is now before 
me. The Court may direct the next friend 
10 pay costs in a pauper suit, as im an 
ordinary suit, and if the Government is 
content with such an order as regards 
its right to recover the court-fee no ques- 
tion can arise. ButI am of opinion that 
the Court cannot by such. an order deprive 
the Government of the right which is 
expressly given by rr. 11 and 12 of 
O. XXXIII, to have an order that plaintiff 
shall pay the court-fee when a pauper 
suit fails, For these reasons I think that 


the appeal fails. It is dismissed with 
costs. 

(Leave refused). 

A. Appeal dismissed. 
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PATNA HIGH COURT 
Civil Appeal No. 88 of 1936 
October 2, 1986 

MosaMMaD Noor AND MADAN, JJ. 

SAUKHI SINGH AND craeRs—APPELLANTS 
versus 
THAKUR PRASAD SINHA AND ANOTHER—-. 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 48—S. 48, 
applies to fresh application and not to revival of pre- 
vious execution—Sale set aside under O. XXI, r. 90— 
Subsequent application for re-sale is one in revival 
of original execution—S, 48 does not apply but Limi- 
tation Act (IX of 1908), Sch. II, Art. 181, applies. 

In execution certain properties were sold but sub- 
sequently 12 years after date of decree, sale was set 
aside under O. XXI, r.90, Civil Procedure Code. 
Again, the decree-holder filed execution application 
for the re-sale of same property : 

Held, that the subsequent application for re-sale 
was an application for revival of the previous exe- 
cution, and since s. 48, applies to fresh application, 
the section did not apply to this case. 

Held, further, that Art. 181, Limitation Act, applied 
and not s. 48, Civil Procedure Oode. Kaniz Zohra v, 
Syam Kissen (1), relied on. g 

©. A. from the appellate order of the Dis- 
trict Judge, Monghyr, dated December 14, 
1935. 


Mr. Kapildeo Narayan Lal, for the Ap- 
pellanis. a 

Mr. Dhyan Chandra, for the Respondents. 

Madan, J.—This is an appeal by a judg- 
ment-debtor against an order directing an 
execution to proceed against him. The 
facts ave that decree was passed so long 
ago as March 12, 1921, and after various 
previous attempts the decree-holder took 
out execution on January 18, 1927, and some 
property of the judgment-debtor was sold 
on Jauuary 80, 1928 Thereafter -an ap- 
plization was filed under O. XXI, r. 90, for 
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setting aside the sale, andon March 14, 
1934, the Appellate Court set aside the sale. 
On July 2, 1934, being more than 12 years, 
from the date of the decree, the decree- 
holder filed the present execution petition 
for the re-sale of the same property. What- 
ever may have been the exact form of the 
petition which was filed, there can be no 
question that its effect was to apply fora 
revival of the previous execution for the 
re-sale of the property and the lower Ap- 
pellate Court rightly held that the deciee- 
holder was entitled to a revival of the 
execution for sale of a property which had 
not been declared to be incapable of being 
sold under the decree. The fact that the 
revival was more than 12 years from the 
date of the decree is immaterial, ass. 48, 
Civil Procedure Code, is confined to fresh 
applications filed after the period of 12 
years. The same point arose in Kaniz 
Zohra v. Syam Kissen (1), where it was held 
that the application filed was in continua- 
tion of the previous application, and was 
governed by Art. 181, Limitation Act, and 
not bys. 48, Civil Procedure Cede. This 
appeal is, therefore, without merit aud is 
dismissed with costs. 
Mohammad Noor, J.—I agree. 
D. Appeal dismissed. 

aa 2Pat. L J115; 4 I R 1916 Pat. 101; 39 Ind. Cag, 


NAGPUR HIGH COURT 
Second Civil Appeal No. 509 of 1933 
March 23, 1936 Í 
PoLLOCK, J. 
GHUSARAM AND OTAERS—ÅPPELLANTS 
versus ý 
PARASHARAM AND OTHERS —RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 64, 
0. XXXVIII,r.10—Attachment before judgment— 
Contract of sale before attachment—Subsequent sale 
in pursuance of contract—Validity—S. 64, applica- 
bility—Section, if applies to conveyance in obedi- 
ence to Courts decree—Estoppel—Decree-holder 
knowingly acquiescing in disbursement to judgment- 
debtor—Whether can contend subsequently that money 
ought to have been kept for his benefit. 

The word ‘rights’ in O. XXXVIII, r. 10, Civil Pro- 
cedure Code, is not restricted to rights in property. 
The general rule laid down in s. 64, must be read 
subject to the special rule laid down in O. XXXVII. 
r. 10. Where a contract of sale between the parties 
is entered into before attachment, the right to 
enforce the contract is unaffected by the attachment 
and the subsequent sale in pursuance of the con- 
tract is not void under 3,64. Madan Mohan Dey v. 
Rebati Mohan Poddar (1), Poparaju Veeraraghavayya 
v. Kilam Kamala Devt (2), Veerappa Thevar v. 
Venkatarama Iyer (3) and Deokt Nandan v. Jawad 
Hussain (5), relied on. Tarak Nath v. Sanat Kumar 
G), dissented from, 
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Section 64 of the Civil Procedure Code, which de- 
clares private alienations of property after attach- 
ment to be void, does not cover the enforced execu- 
tion of a conveyance in obedience to a decree of a 
Oourt. . 

_A decree-holder who knowingly acquiesces in the 
disbursement of money due to the judgment-debtor 
cannot afterwards come forward and say that the 
amount ought to have kept for his benefit. 


S. 0. A. from the appellate decree of the 
Court of the Additional District Judge, 
Nagpur, dated August 31, 1933,in O. A. 
No. 24 of 1933 confirming that of the Court of 
the Sub-Judge, Second Class, Saoner, dated 
December 21, 1932, in O. S. No. 124 of 1931. 

Messrs. M. D. Khandekar and V. V. Kel- 
kar, for the Appellants. 

Messrs. M. B. Kinkhede, R.B. and A. D. 
Mande, for the Respondents. 

Judgment.—Vithoba, the first defend- 
ant, was at one time the absolute occupancy 
tenant of survey No. 12 in Mouza Khubala 
in the Saoner tahsil of the Nagpur Dis- 
trict, There were two decrees outstanding 
against Vithoba, one asimple money dec- 
ree and the other preliminary decree for 
foreclosure of this field. These decrees 
were assigned to’the third and fourth de- 
fendants, brothers, who applied for execu- 
tion of the simple money decree and a final 
decree for foreclosure in the mortgage dec- 
ree of the field. On August 8, 1928, Vithoba 
applied to the executing Court, under 
O. KAT, r.83 of the Civil Procedure Oode, 
for permission to sell this field in order to 
pay off these two decrees, and the Court 
granted permission, directing that the dec- 
retal amounts should be deposited in 
Court. Under r. 83, the Court ought to 
have directed the entire proceeds to be 
paid into Court. OnSeptember 6, 1928, the 
plaintiffs purchased this field from Vithoba 
for Rs. 4,635-13-6, out of which they paid 
into Court Rs. 366-2-6 in satisfaction of the 
simple money decree and Rs. 3,734-11-0 in 
satisfaction of the mortgage decree, re- 
tained Rs. 355 due to them on a bond 
dated January 28, 1926, executed in their 
favour by Vithoba, and paid Rs. 200 in cash 
to Vithoba. The two decrees outstanding 
against Vithoba were thus fully satisfied. 

Vithoba had previously executed a bond 
dated March 16, 1925, in favour of the third 
and fourth defendants, who had assigned 


it to one Maroti in 1926. On August 27,. 


1928, the second defendant, who is the 
brother of the third and fourth defendants, 
purchased Maroti’s right in this bond and 
filed a suit on it on the same day. He at 
once applied for attachment of the above 
field, and the field was attached before 
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judgment on September 4, 1928, i. e., two 
days before the field wassold to the third 
and fourth defendants. The plaintiffs object- 
ed tothis attachment but their objection 
was dismissed, and they, therefore, filed 
the suit giving rise to this appeal for a 
declaration that this field was not liable to 
be attached and sold in execution of the 
second defendant's decree against Vithoba. 
They also asked for a declaration that this 
decree was collusive and fraudulent. The 
second defendant obtained a decree on the 
bond for Rs. 513-8-0, and in order to pre- 
vent the sale of the field the plaintiffs had 
to deposit this amount in Court. They did 
not amend their plaint so as to claim a re- 
fund of this amount but elected to bring a 
separate suit to recover it and that suit is 
still undecided. 

The lower Courts held that the second 
defendant's decree against Vithoba was 
neither fraudulent nor collusive but that 
the above field was not liable to be attach- 
ed and sold in execution ‘of that decree 
because ‘he sale to the plaintiffs, though 
made after the attachment before judgment, 
was made in pursuance of an earlier agree- 
ment to sell. It is not disputed that Vithoba 
agreed to sell this field to the plaintiffs 
before the field wasattached. The finding 
that the second defendant’s decree was 
neither collusive nor fraudulent is no longer 
challenged. 

Under O. XXXVII, r. 10 of the Civil 
Procedure Code, an attachment before 
judgment shall not affect the rights existing 
prior to the attachment of persons not par- 
ties to the suit. Section 54 of the Trans- 
fer of Property Act makes it clear that 
this agreement on the part of Vithoba to 
sell the field to the plaintiffs did not con- 
fer on the plaintifis any interest, in, or 
charge on, the field, and it has, therefore, 
been argued that the plaintiffs had no 
rights existing before the attachment. The 
plaintiffs, however, had a right to claim 
specific performance of the contract of sale, 
and if Vithoba had choosen not to carry 


“out the contract and the plaintiff had sued 


for specific performance, the Court would 
have executed sale deed in their favour 
which would have been unaffected by the 
second defendant’s attachment, assuming 
that the second defendant had knowledge 
of the agreement. The second defendant 
has denied that he knew anything about 
this agreement, but I agree with the lower 
Courts that itis quite clear that he must 
have been fully aware of it. He was the 
brother of the decree-holders who were 
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execuling the other two decrees, and his 
hurried procedure in buying up the claim 
of Maroti immediately suing on it, and tak- 
ing out attachment before judgment leave 
n> doubt that he must have been aware 
of what was happening in the two decrees 
that his brothers were executing. He was 
not entitled to ask for attachment before 
judgment unless Vithoba was about to dis- 
pose of his property; and if the second 
defendant had reason to suppose that 
Vithoba was about to dispose of his pro- 
perty, it may be safely assumed that he 
knew in what way Vithoba was going to 
dispose of it. 

If the plaintifis had adopted the above 
course and obtained a decree for specific 
performance against Vithoba, they would 
have been given a sale deed, as I have 
said, unaffected by the attachment, for it is 
settled that s.64 of the Civil Procedure 
Code, which declares private alienations 
of property after attachment to be void, 
does not cover the enforced execution of 
a conveyance in obedience to a decree of 
a Court. As, however, Vithobai was will- 
ing to carry out the contract of sale, it was 
unnecessary for the plaintiffs to sue for 
specific performance, and the question then 
is whether the sale to them was void by 
reason of s.64. T respectfully agree with 
the decision of the Calcutta High Court in 
Madan Mohan Dey v. Rebati Mohan Pod- 
dar (1), thattkere isno reason to restrict 
the meaning of the word ‘rights’. in 
O. XXXVIII, r. 10, to rights in the property. 
The question has recently been discussed 
by Venkata Subba Rao, J.tin Poparaju 
Veeraraghavayya v. Kilam Kamala Davi 
(2), who came tothe sameconclusion, and 
this view was followed bya Bench of the 
Madras High Qourt in Veerappa Thevar v. 
Venkatarama Aiyar (3). It, therefore, ap- 
pears to me that the plaintiffs’ right to en- 
force the contract of sale was unaffected by 
the attachment and that the sale subse- 
quently executedin their favour was not 
void under s. 64. It would be extremely anc- 
malous if the plaintifs could get a valid 
sale by suing for specific performance 
and yeb could not obtain a valid sale if 
the vendor was willing ‘to execute the sale 
deed, s that’ a suit was unnecessary. The 
general rule laid down ins. 64, must, in 
my opinion, be read subject to the spacial 

(1) 210 W N 158; 31 Ind. Cag. 953; A I R 1916 Oal. 
927; 230 L J 115. 

(2) A IR 1935 Mad. 193; 157 Ini. Cas, 1104; 63 M L 
J 67; (1933) M W N 488; 41 L W 739; 8RM 213. 

(3) A I R1935 Mad. 872; 158 Ind. Cas, 940; (1935) M 
WN 942; 42 L'W 544;8 R M 389; 69 M L J 678;59 M1, 
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rule laid down in O. XXXVII, r. 10, and 
I respectfully dissent from the view Poa 
The 
view that I have taken was also taken by 
the Patna High Courtin Deoki Nandan v. 
Jawad Hussain (5). : 

It has been further contended that even 
if the sale to the plaintiffs was not void 
under 4 54, the second defendant was en- 
titled to attach the right, title and interest 
of the debtorat the time of the attachment 
that that right is to the unpaid balance of 
the purchase money, and that the attach- 
ment was, therefore, good tothe extent of 
that balance, which was the view expressed 
in Poparaju Veeraraghavayya v. Kilan 
Kamala Devi (2). At the time of the 
attachment what were Vithoha’s rights? The 
executing Court had ordered that the two 
decretal amounts should be paid into Court, 
and it had béen agreed between Vithoba 
and the plaintiffs that Rs. 335 should be 
taken by the plaintiffs in payment of debt 
due to them. All therefore that Vithoba 
was entitled to claim was the balance 
Rs. 200. Ithas not been pleaded in the 
lower Courts, so far as I Gan gather, that 
the second cefendant’s attachment held 
good to the extent of the unpaid purchase 
money. The second defendant, who must 
have been well aware of what was happen- 
ing, never asked thit the money should 
be paid intu Court or tried to attach it 
but stood by and allowed Vithoba to take 
it away, and [ am of opinion, that it is 
not now open to the second defendant to 
come forward and say that this amount 
ought to have been retained for his benefit. 


The defendants have taken the plea of 
limitation. The question whether the plaint- 
iffs' suit is barred by limitation or not de- 
pends on whether they are entitled under 
8.14 of the Limitation Act to deduct the 
time spent by them in prosecuting their 
claim in another Court. They filed their 
application in the Nagpur Court, and it was 
eventually held thatthe value of the claim 
was considerably less than the value put on 
it by the plaintifis and thatthe suit must 
be tried in the Saoner Court. The  ques- 
tion depends on -whether the plaintiffs pro- 
secuted the case withdue diligence. The 
defendants alleged that the plaintiffs did 
not act in good faith, but that point has been 
found against them in -both the Courts, 
and there is aspecific finding by the first’ 

(4) 57 O 274; 122 Ind. Cas. 637; AIR 1929 Cal. 


491; 33 C W N 805; Ind, Rul (1930) Cal, 269. 
5 (5) A I R 1928 Pat 199; 106 Ind Cas, 356; 9PLT 
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Court that the case’ was prosecuted with 
due diligence. I see no reason io suppose 
that the plaintiffs acted in bad faith or with- 
out due diligence, and [ agree with the 
lower. Courts that the suit is within time. 

There is one other plea taken by the de- 
fendants and that is that the suit is barred 
by s. 47 of the Civil Procedure Code. 
That depends on whether the plaintiffs 
were the representatives of Vithoba when 
they raised the objection to the attach- 
ment. The plaintiffs acquired the right to 
have the sale deed executed in their favour 


before the attachment and they were not | 


then the representatives of Vithoba. I agree 
with the lower Courts that, as Vithoba was 
bound to execute the sale deed in favour 
of the plaintiffs in pursuance of an agree- 
ment made before the attachment when 
the plaintiffs were not Vithoba’s represen- 
tatives, the plaintiffs did not become 
Vithoba’s representatives when the sale 
deed was eventually executed. 

The appeal, therefore, fails and is dis- 
missed with costs. The cross-objections have 
not been pressed and they are also dis- 
missed with costs. , 

N. Appeal dismissed. 


ed 


PATNA HIGH COURT 
Civil Appeal No. 245 of 1934 
October 12, 1936 ` 


Agarwal, J. 
LACHMICHAND JAGARNATH Firu— 
- APPELLANT 


. veTSUus 
JAGOO LAL JASARAJ Fiam— 
RESPONDENTS | 

Partnership—Suit for accounts—Suit for partial 
accounts, whether maintainable—Partner must sue for 
general accounts. , : 

A partner is not entitled to partial accounts, 
unless there are special grounds but if he wants 
an account of the partnership dealings, he must sue 
for a general account. Krishnaswamt Naidu v. 
Jayalakshmi Ammal (|), followed. : 


C. A. from appellate decree of the District 
Judge, Purulia, dated June 22, 1933. 

Mr. S.C. Mazumdar, for the Appellants. 

Mr. Baldeo Sahay, for the Respondent. 

Judgment.—The plaintiff-appellant sued 
the respondents to recover the price of 18 
wagonsof coal despatched to Nazirabad. 
The plaintiff's case was that he had entered 
into an agreement with the defendants to 
send coal from Kirkend to Nazirabad; 
that the defendants were to pay the freight 
and that the profit on re-sale of the coal was 
to be shared between them. He further 
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included in his plaint a claim for the esti- 
mated prolits.. as. well as the price of tke 
coal. The first Court passed a decree dir- 
ecting ‚the defendants to render ` accounts. 
In‘appeal by the defendants that decree 
has been set aside by the Appellate Court 
which has held that the relationship be- 
tween the parties was that of partners and 
that in the absence of a prayer for dis- 
solution of .the partnership, the suit as 
framed was not maintainable. The Appel- 
late Court has also held that the suit wag 
not maintainable at Kirkend. f 

In this second appeal by the plaintif, 
it is contended that on the finding arrived 
at by the Court below, namely that there 
was a partnership between the parties, the 
Court should, have directed accounts. 
Reliance has been placed on certain deci- 
sions in which it has been held that. it is 
not an invariable rule thata partner is 
‘not entitled to.maintain a suit for accounts 
against a co-partner without seeking dis- 
solution of the. partnership; but it has 
been pointed out in the decision in Krishna- 
swami Naidu v. Jayalakshmi Ammal (1) 
that before such a suit con be instituted, 
a special ground must be made out; that 
is to say, that ordinarily a partner is not 
entitled to partial accounts but if he wants 
an account of the partnership dealings, he 
must sue for a general account. In the 
suit, as framed, no special grounds for a 
partial account of the partnership transac- 
tions were made out, and could not, in ths 
circumstances in which the plaintiff institut- 
ed his suit, be made out, for the reason that 
the plaintiff chose to sue as if he had. sup- 
plied coal tothe defendants on credit and 
was now entitled to the price of that coal. 
At alate stage of the litigation the plaintiff 
offered to amend his plaint; but evenin the 
amendment which was sought to be made 
it was not alleged that there was any 
special ground why the general rule should 
not prevail. In these circumstances the 
decision of the Court of appeal below was 
correct and this appeal must be dismissed 
with costs. 

D. - Appeal dismissed. 

(1) 54 M671; ATR 1931 Mad. 309; 130 Ind. Cas. 


766; 60 M L J 315; 33 L W 307; Ind. Rul. (1931) Mad. 
462; (1931) M W N 497, : 
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CALCUTTA HIGH COURT 
Civil Appeal No. 49 of 1933 
January 6, 1936 
MUKERJI AND S. K. Gnose, JJ. 
BHABATARAN CHAKRAVARTY AND 
OTHERS—PLAINTIF¥S—APPERLLANTS 
VvETSUS 


RAMLAL DAS MOHUNT—Derenpant 
— RESPONDENTS 

Public Suits Validation Act (XI of 1932), ss. 2, 3 
—S, 3, scope of-—Dismissal of  sutt--Subsequent 
passing of Act—Restoration of suit on petition 
under s. 3—Court must proceed with suit and cannot 
enquire into validity of consent. 

Section 3, Public Suits Validation Act, is con- 
cerned only with the question of restoration by 
the trial Court of a suit which had been dis- 
missed merely on the ground of defect in the 
sanction required by s. 93 of the Oode. Once the 
order of restoration is made, the suit will haveto 
be proceeded with and proceeded with in accordance 
with law. Section 2 ofthe Act is already a part of 
the law of theland and if by its terms the section 
is applicable tothe suit as it then was, there can 
be no question that the suit cannot again be dis- 
missed but should be proceeded with if s. 2 warrants 
such a procedure. 

Where at the time when the Act was passed, an 
appeal from the decree of the trial Court dismissing 
the suit was competent and open to the plaintiff, 
the suit is a pending suit within the meaning of 
s. 2 and once itis established that the . suit was 
pending at that point of time, the provisions con- 
tained in s.2 ab once come into play. Section 2 
being applicable tothe suit as itthen was, there 
can be no question that the validity or otherwise of 
the consent with which the suit was originally in- 
stituted could no longer be enquired into and would 
consequently form no ground for dismissal of the suit 
once again. um. 

CO. A. from original decree of the 
District Judge, Bankura, dated January 25, 
1933. 

Mr. Narendra Krishna Bose, for the Ap- 
pellants. | 

Messrs. Sitaram Banerjee and Sudhansu 
Kumar Sen, for the Respondent. 

Judgment.—This is an appeal preferred 
by the plaintifis from a decree dismissing 
their suit unders. 92, Civil Procedure Code. 
The suit was instituted with the consent 
of the Collector under s. 93 of the Code on 
June 22, 1928. It remained pending for 
several years when on November 30, 1931 
the decisionof the Judicial Committee in 
Prem Narain v. Ram Charan (1), was deli- 
vered. On February 15, 1932, in view of 
the said decision, the suit was dismissed, 
it being held that the consent of the 
Collector under s. 93 of the Code with which 
the suit: had been filed was not in order. 
This decree was signed by the Court on 

(1) 36 O W N 257; AIR 1932 PC 51; 136 Ind 
Cas. 461; 591 A 121; 53 4990; 9 O W N 53; 35 L 
W 223; 55O0LJ 54; (1932)A LJ 182; 62M LJ 249; 
31 Bom L R 494; Ind. Rul (1932) P C 125; (1932) M 
WN 685 (PO. 
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February 17, 1932. On April 8, 1932, the 
Public Suits Validation Act (Act No. XI 
of 1932) received the assent of the Gover- 
nor-General and came into force. On May 
4, 1932, the plaintiffs put in a petition 
under the provisions of s. 3 of the Act 
for restoration of the suit. This petition 
was objected toon behalf of the defendant 
but eventually on June 20, 1932 the learn- 
ed District Judge set aside the decree of 
dismissal that he had made on February 
15, 1932 and ordered the suit to be 
restored. The objection which the defen- 
dant had taken to the restoration of the 
suit was thereafter repeated before the 
learned Judge and as the result of that the 
learned Judge on January 25, 1933 again 
dismissed the suit on the view that the 
consent ofthe Collector with which the suit 
had been originally instituted not having 
been in order and there having been no 
fresh consent given by the Collector with 
the previous sanction of the Local Govern- 
ment, the suit was not maintainable in 
view of ihe decision of the Judicial 
Committee in Prem Narainv. Ram Charan 
(1), referred to above. The learned Judge 


. has taken the view that although in view 


of s. 3 of the Act the plaintifs were 
entitled to have the decree of dismissal 
originally made set aside and their suit res- 
tored, still the moment the suit came to 
be restored it would have to be proceeded 
with and ‘proceeded with in accordance 
with the law from that point of time, s. 2 
ofthe Act not applying'tothe suit at all. 
This isa view which, in our opinion, is 
clearly not maintainable. Section 3 is con- 
cerned only with the question of restora- 
tion by the trial Court of a suit which had 
been dismissed merely -on the ground of 
defect in the sanction required bys. 93 of 
the Code. Once the order.of restoration is 
made, the suit will have to be proceeded 
with and proceeded with in accordance 
with law. Section2 ofthe Act.is already a 
part of the law of the land and if 
by its terms the section is applicable to 
the suit as it then was, there can be no 
question thatthesuit cannot again be dis- 
missed but should be proceeded with if 
s. 2 warrants such a procedure. In the 
present case, at the time when the Aci was 
passed, an appeal from the decree of 
the trial Court dismissing the suit was 
competent and open to the plaintiffs. That 
being the position, the suit was a pending 
suit within the meaning of s. 2 and once 
it is established that the suit was pending 
at that point of time, the provisions-contain- 
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ed in s 2 at once came into play. 
Section 2 being applicable tothe suit as 
it then was, there can be no question that 
the validity or otherwise of the consent 
with which the suit was originally insti- 
tuted could no longer be enquired into and 
would consequently form no 
dismissal of the suit once again. We are 
of opinion that the learned District Judge 
was inerror in the view that he took of 
this matter. 
succeeds. We accordingly order that the 
decree from which ithas been preferred 
being set aside the suit be now tried on 
the merits in accordance with law. Costs 
of this appeal will abide the result, 
hearing fee being assessed at three gold 
mohurs. 
N. Appeal allowed. 


eee 


PATNA HIGH COURT 
Civil Appeal No. 83 of 1934 
October 12, 1936 
Wort, J. 
SURPAT SINHA AND otanrs-—- DEFENDANTS— 
APPELLANTS 
VETSUS 
PRATAP MANDAL-—PLAINTIFE— 
RESPONDENT 

‘Bihar Tenancy Act (VIII of 1934), s. 115—Inter- 
pretation of—Section does not mean “after parti- 
culars have been finally recorded after recourse to 
Chap X.” 

The plain meaning of s. 115, Bihar Tenancy 
Act, can hardly raise any doubt and by coming 
to the conclusion that the section means ‘after 
the particulars have been finally recorded after re- 
course to all the provisions contained in Chap. X”, 
will amount to adding something tos, 115 of the Act 
which does not appear in the section. Prasanna 
Kumar Sen v. Durga Charan Chakravarti (1), not 
followed. 

C. A. from a decision of the Sub-Judge, 
Purnea, dated July 25, 1935. 

Mr. Jagdish Chandra Sinha, for the 
Appellants. 

Messrs. Mahabir Prasad and D. L. Nand- 
keolyar, for the Respondent. 

Judgment.—This is the landlord's ap- 
peal in an action brought by ihe tenant 
under s. 104-H, Bihar Tenancy Act. The 
Record of Rights was finally published on 
December 27, 1929, and recorded ihe tenant 
as ‘istemrari lekenmukarrari nehi. It is 
against that record that the suit was brought 
as I have already indicated. The only ques- 
tion iu the appeal is whether the tenant 
was entitled to the presumption arising 
by reason of s.50 of the Act, that is to 
say, whether it should be presumed in 
this case that as the tenant was holding 
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at a rent which had not been changed during 
the 20 years immediately before the institu- 
tion of the suit, he had held at that rent since 
the Permanent Settlement, therefore, the 
rent was not liable to enhancement. It is 
contended on behalf of the tenant-respond- 
ent that he is entitled to that presumption 
in spite of s. 115 of the Act. The words 
of that section I propose to read; they 
are: 

“When the particulars mentioned in s. 102, el. fb) 
have been recorded under this chapter in respect 
of any tenancy, the presumption under s, 50 shall 
not thereafter apply to that tenancy.” 

Had it not been for a number of decisions 
(one only, however, directly in point) I 
should not have the slightest doubt as to 
what that section means and its proper 
construction. It seems to me plain that 
when the record is made or to use the 
words of the section ‘when ‘the particulars 
have been recorded’ (and they have been 
recorded in this case) from the time of 
that record, the presumption under s. 50 
of the Act shall not apply. The opposite 
view is best expressed, by quoting the 
words of Mookerjee, J. inthe decision in 
Prasanna Kumar Sen v. Durga Charan Cha- 
kravarti (1), at p. 922*. In referring to the 
contention between the parties Mocker- 
jee,J., said: 

“Weare unable to accept this interpretation of 
the scope of s. 115. The expression ‘thereafter’ in 
that section clearly signifies ‘after the particulars 
have been finally recorded after recourse to all the 
provisions contained in Chap, X for the attainment 
cf finality in this respect.” 

During the course of ihe argument in 
that case, reference was made to Pirthi 
Chand Lal v. Basarat Ali (2). But the 
point which is before me was not expressly 
decided in that case: indeed, I might say, 
that the learned Judges definitely left that 
matter open. They made this statement: 

“Tt ig not necessary to consider in this case whe- 
ther ‘recorded’ means recorded after all chances of 
an amendment of the record under any other 
provision ofthe chapter are over, including a suitas 
contemplated by s. 111.” 

There are decisions of this Court in 
actions brought under sections other than 
s. 104:-H upon which this action depends. 
Mr. Mahabir Prasad appearing on behalf 
of the respondents contends that by infer- 
ence at any rate those decisions assist him 
in his contention. But in my judgment 
the plain meaning of s. 115 of the Act 
can hardly raise any doubt. But as I have 
said the only doubt that erises is by reason 


(1) 49 © 919; AIR 1992 Cal, 146; 70 Ind. Cas, 
587; 26 O W N 947; 36 CL J 291. 
(2) 37 0 30; 3 Ind. Oas. 449; 13 O W N 1149. 
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f the decision of the learned Judges of 
he Caleutta High Court to whichI have 
teferred. I ought to add with regard to the 
oe in Prasanna Kumar Senv. Durga 
haran Chakravarti (1), that it does not 
appear (if I may say so with great respect 
tothe learned Judges who decided that 
ase that by coming to the conclusion that 
the section meant ‘atfer the particulars 
ave been finally recorded after recourse to 
all the provisions containedin Chap. X the 
lbarned Judges definitely add something 
tos. 115 of the Act which does not appear 
in the section I find myself in great 
ditoulty in coming to that conclusion. In 
the view that I take the presumption under 
s. 50 of the Act was not a presumption 
upon which the tenant in this case could 
rely. Itis admitted that that is the only 
p in the case, and if that point is 
ecided against the plaintif, he necessarily 
fails in his suit. For the reasons which I 
have stated, I think this appeal ought to 
be allowed and the plaintiffs suit dismissed 
with costs throughout. The plaintiff may 
have leave to appeal. 

D. Appeal allowed. 


ee 


LAHORE HIGH COURT 
Civil Revision Petition No. 158 of 1935 
June 25, 1936 
Barns, J. 
NUR DIN~PLaIntirr—PETITIONER 
VeETSUS 
AHMAN AND ANOTHER -- DEFENDANTS 
‘OPPOSITES PARTIES 

Punjab Alienation of Land Act (XIII of 1900, 
8.{21-A (2)—Consent decree by Civil Court in contra- 
vantion of Act—Appeal, if lies—Deputy Commis- 
sioner informed—High Court not moved within two 
mbnihs— High Court can take action suo mutu. 
No appeal lies from a consent decree passed by 
Ojvil Court in contravention of the Punjab Alienation 
of Land Act, but revision lies. Where, however, the 
Deputy Commiesioner, after being informed does 

t move the High Court under s.21-A, sub-s. (2) of 
the Punjab Alienation of Land Act, within two 
mpnths of such information, the High Court can pass 
an order suo motu, Katara v. Arjan Singh (1) and 
Milki v. Bishen Das (2), relied on. 

O. R. P. from an order of the District 
Judge, Gujranwala, dated June 24, 1935. 
Messrs. Ghulam Mohyud Din and 
Abdul Aziz, for the Petitioner. 

Diwan Ram Lal, for the Opposite Par- 
ties. 

Order.—This is a petition for revision of 
an order of the District Judge, Gujranwala, 
setting aside a decree of a Civil Court as 
ing in contravention of the Punjab Alien- 
ation of Land Act. The-order was passed 
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under s. 21-A of that Act, but it appears 
that the decree in question was a consent 
decree and as no appeal lay from it, a 
petition for revisidn should have been 
made to this Court (vide s. 21-A, sub-s. 2. 
of the Act). This was conceded by the 
learned Government Advocate but he 
merely prayed that the High Oourt may 
act suo motu in these proceedings and pass 
the same order as was passed by the 
learned District Judge under s. 21-A. How- 
ever, the High Court can only pass such 
an order on being moved by the Deputy 
Commissioner within two months of his 
coming to know of the order sought to be - 
setaside. This period of two months admit- 
tediy expired long ago and there is no ap- 
Plication made to this Court by the Deputy 
Commissioner. It seems tome that this 
Court has no jurisdiction to take any ac- 
tion suo motu in the circumstances. The 
contention of the learned Counsel for the 
petitioner that the order passed by the 
learned District Judge was without jurisdic- 
tion is fully supported by Kataro v. 
Arjan Singh 11 Ind. Cas. 34 (1), and Milki 
v. Bishen Das (2), on which he relied. I 
accept the petition for revision and set 
aside the order of the learned District 
Judge with costs. 
D. Petition accepted. 


(1) 11 Ind. Cas, 34; 200 P L R 1911. 
(2) 8 P R 1913; 16 Ind. Cas. 957; 9 PL R 1913. 





NAGPUR HIGH COURT 
Civil Revision Application No. 398 of 1935 
August 25, 1936 
POLLOCK, J. 
BAKARAM— APPLICANT 


YETSUS 
MANGLYA—Opposits Party 

Provincial Insolvency Act (V of 1920), ss, 42, 27, 43 
—S, 42, if mandatory—Burden of proof—Failure 
of insolvent to satisfy Court—Court has no juris- 
diction to pass order of discharge—Discharge applied 
for within prescribed period—S. 43, if applies. 

The provisions of s. 42, Provincial Insolvency 
Act, are imperative and the burden of proof lies 
on the insolvent, and in the event of failure on his 
part to satisfy the Court in this respect, the Insolvency 
Cour: hes no jurisdiction to pase an order of dis- 
charge, Bakaram v. Kawdu (1), followed. 

When the debtor has applied for his discharge 
within the prescribed period and s. 27 does not 
apply, then the provision in s. 43 must apply and 
th order of adjudication must be annulled if there- 
after the debtor does not appear on the days fixed 
for hearing his application for discharge. 

O. Bev. App. of the order of the 
Court of the District Judge, Nagpar, dated 


April 4, 1935, in M. A. No, 95 of 1934. 
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Mr. V. V. Kelkar, for the Applicant. 

Mr. K. K. Gandhe, for the Opposite 
Party. 

Order.—This is an application for 
revision of an order passed by the District 
vudge, Nagpur, upholding the order of the 
Insolvency Court granting the non-applicant 
Manglya an absolute order of discharge 
under s. 41 of the Provincial Insolvency 
Act. The insolvent’s debts amount to over 
Rs. 4,000 and his total assets are only 45 
acres of occupancy land. Under s. 42 (1) 
(a) the Court shall refuse to grant an 
order of discharge under s. 41, of. the in- 
solvent’s assets are less than 8 annas in 
the rupee on the amount of his unsecured 
liabilities unless he satisfied the Court that 
this has arisen from circumstances for 
which he cannot justly be held responsible. 
The learned District Judge has admitted 
that the insolvent has failed to prove this 
but held that the insolvent was entitled to 
the order of, discharge cn the ground that 
the debts had not been borrowed with a 
view to defraud his creditors. The word- 
ing of s. 42 is plain and has been explain- 
ed in Bakaram v. Kawdu (1), where 
Grille, J. C. held that the provisions of this 
section are imperative, that the burden of 
proof lies‘on the insolvent, and that in the 
event of failure on his part to satisfy the 
Court in this respect, the Insolvency Court 
has no jurisdictton to pass an order of 
discharge. The orderof discharge is, there- 
fore, set aside. ` 

The insolvent applied for his discharge 
within the specified time, but on two sub- 
sequent occasions on which the case was 
fixed for hearing he failed to appear. It 
has been contended that the adjudication 
should have, therefore, been annulled under 
8.43 (1) which provides that if the debtor 
does not appear on the day fixed for hear- 
ing his application for discharge or on 
such subsequent day as the Court may 
direct, the order of adjudication shall be 
annulled. The learned District Judge held 
that this section leaves it to the discretion 
of the Insolvency Court to annul the ad- 
judication or not as it thinks fit, and in 
support of that view he has relied on the 
opinion expressed by Sir Dinshah Mulla 
in para. 351 of his Law of Insolvency, 
1930 edition, and the cases therein cited. 
The learned District Judge has failed to 
appreciate the fact that in those cases the 
application for discharge was not made 
within the specified time and the view. 

(1) 31 Nag.L R Sup. 13; 160 Ind,.Cas: 35;8 RN 
154; A I R 1936 Nag. 17. 
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taken was thatthe Insolvency Courl had 
power.under s. 27. to extend the period within 
which the. debtor must apply for his dis- 
charge and that this period can be extend- 
ed even after the period has expired without 
any application being made for an extension. 
It was held that s. 43 must be read subject 
to s. 27, but itis only when s. 27 applies 
and as application for discharge has been 
made within the specified period that the 
question whether the order of adjudication 
shall be annulled under s. 43 isa matter 
for the discretion of the Court. When the 
debtor has applied for his discharge: within 
the prescribed period ands. 27 does not 
apply, then the provision in s. 43 must 
apply aud the order of adjudication must 
be annulled if thereafter the debtor does 
not appear onthe days fixed for hearing 
his application for discharge. The order 
of adjudication is, therefore, annulled. 
The application for revision is allowed 


with - costs throughout. Counsel's fee 
Rs. 20. 
N. Application allowed. 


ee 


CALCUTTA HIGH COURT 
Oivil Appeal No. 117 of 1935 
January 23, 1936 
GUHA AND BARTLEY, JJ. 
MANIKGANJ TRADING anp BANKING 
Co. Lrp.— J UDGMENT-pDEBTOR— APPELLANT 
VETSUS 
MADHABENDRA KUMAR 
SHAHA AND ANOTHER —DECREE-HOLDERS— 
RESPONDENTS 
Companies Act (VII of 1913), s. 153—Scheme sanc- 
tioned by one class of creditors—W hether will bind a 
different class of creditors—Agreement entered into 
by depositor—Whether necessarily binds creditors, 
Section 153, Companies Act, itself contemplates an 
agreement with any class of creditors or an agree- 
ment with all creditors but, inasmuch as different 
classes affected by any scheme must hold separate 
meetings, and the term “Class” must be confined 
to those persons whose rights are not so dissimi- 
lar as to make it possible for them to consult 
together with ac view to their common interest, 
an agreement arrived at by one class of cre- 
ditors will not bind another class which has not 
been a party to it. A depositor who has obtained a 
decree against a banking Company before any 
scheme has been embarked on by the latter, ceases 
to be a depositor and beccmee a decree-holder. Con- 
sequently, where the scheme was sanctioned by 
one class of creditors, the depositors, a decree-holder, 
an entirely different class of creditors, will not be 
bound by it. The position is not altered by the 
consideration that the depositors in the meeting, 
purported to treat decree-holders as ‘creditors.’ The 
legal position remains that an agreement entered 
into by depositors would not necessarily bind credi- 
tors, who might conceivably include a much larger 
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body of claimants. Barisal Loan Office v. Sasthi 
Charan Bhattacharjya (1), Strajganj Loan Office 
Ltd. v. Nilkantha Lahiri (2) and Inre Dewangunj 
Bank and Industry, Ltd. (3), relied on. 

A. from the appellate order of the District 
Judge, Dacca, dated December 7, 1934. 

Mr. Jatindra Mohan Choudhury for Mr. 
Asita Ranjan Ghose, for the Appellant. 

Messrs. Atul Chandra Gupta and Bhagi- 
rath Ch. Das, tor the Respondent. 

Mr. Satyendra Nath Mitra, for the Deputy 
Registrar. 

Bartley, J.—This appeal arises from an 
order made in execution proceedings. The 
judgment-creditor-respondents obtained 
a compromise decree against the appellant 
Bank on July 25, 1933. ,On August 28, 1933, 
an order was obtained from this Court 
under s. 153, Companies Act, directing 
the Company to convene a meeting of its 
depositors for the purpose of considering 
a scheme of arrangement between the Com- 
pany and its depositors. At this meeting, 
held in November 1933, it was agreed that 
depositorsshould not be entitled to demand 
payment for a period of seven years, and 
that each depositor should, for the pur- 
poses of the scheme, be deemed to he a 
creditor for the amount shown to his credit 
in the books of the Company as on July 
30, 1933 irrespective of whether he had 
obtained a decree or not. Thescheme was 
sanctioned by this Court on February 23, 
1934. Onan application by the Bank ob- 
jecting to the execution of the decree 
obtained by the respondents, the Court 
of first instance held that it could not be 
executed, on the ground that every depo- 
sitor, whether armed with a decree or 
not, was bound by the arrangement entered 
into by the majority and sanctioned by 
this Court. The Court of Appeal below 
reversed this decision, holding that the 
decree-holders ceased to be depositors when 
their decree was obtained. On appeal 
before us, it was contended on the strength 
of two decisions, Barisal Loan Office v. 
Sasthi Charan Bhattacharjya (1) and Sirag- 
ganj Loan Office Lid. v. Nilkantha Lahiri 
(2), that this decision was wrong, and that 
the decree in the present case was incap- 
able of execution. 

Now the earlier of the two decisions 
cited is authority for the proposition that 
a scheme of composition passed and 
sanctioned under s. 153, Companies Act, 
binds all creditors of the Company, and it 

(1) 390 W N 1198; A I R 1935 Cal. 282; 166 Ind. 


Cas, 408 (1) 
sie 39 0 WN 1199; AT R 1935 Cal, 777; 62 OL J 
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was definitely found in that case that on 
the facts, the composition applied to all 
the creditors, including the judgment- 
creditors. In the subsequent case cited, 
Mitter,J., while adopting the view of the 
law stated above, pointed out thatit was 
the duty of the Court sanctioning a scheme 
under the Act to see that one class of 
creditors or depositors does not feast upon 
the rights of another class. “It is for this 
purpose,” he went on to say, “that separate 
meetings must be convened by distinct 
classes of creditors.” Finally he held that 
if the Court grants sanction, the agreement 
of the majority of the creditors with the 
Company binds all those who fall within 
the class represented by the said majority. 
With this view of law, we are in entire agree- 
ment. Section 153, Companies Act, itself 
contemplates an agreement with any class of 
creditors or an agreement with all creditors 
but, inasmuch as different classes affected 
by any scheme must hold separate meet- 
ings, and the. term “Class” must be con- 
fined to those persons whose rights are not _ 
so dissimilar as to make it possible for 
them to consult together with a view to 
their commoninterest, it is clear that an 
agreement arrived at by one classof cre- 
ditors will not bind another class which 
hag not been a party toit. In the present 
case, the scheme applied to the depositors 
only. It bound all depositors with effect 
from November 5, 1933 the date of the 
meeting, but did not bind any other class, 
of creditors. 

If then the present appellants were de- 
positors on that date, they could not execute 
their decree. They had been depositors 
but, on July 25, 1933, had obtained a decree 
ina suit torezover the amount in deposit. 
It has been held in In re D2wangunj Bank 
and Industry Ltd, (3), that a depositor who 
has obtained a decree against a banking 
Company before any scheme has been 
embarked on by the latter, ceases to be a 
depositor and becomes a decree-holder. ` 
We see no reason to dissent from this view. 
In our judgment there is no conflict in the 
principle underlying thethree decisions of 
this Court inthe cases referred to above 
and what follows from that principle is that, 
in the present case, where the scheme was 
sanctioned by one class of creditors, the 
depositors, a decree-holder, an entirely 
different class of creditors, willnot be bound 
by it. The position is not,in our opinion, 
altered by the consideration that the de- 

(3) 38 O W N 1177; 155 Ind, Cas, 811; A IR 1935 
Cal. 117, es ; 
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positors in the meeting, purported to treat 
decree-holders es ‘creditors? The legal 
Position remains that an agreement entered 
into by depositors would not necessarily 
bind creditors, who might conceivably in- 
elude a much larger body of claimants. In 
the resuli, this appeal fails and must be 
dismissed with costs. We assess the hear- 
ing-fee at three gold mohurs, 

Guha, J.—I agree. 

N Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 541 of 1932 
August 21, 1936 
CORNISH, Je 7 
KATTA VENKATANNAGARI 
SREENIVASAYYA—Puatntise— 
APPELLANT 


versus 
KUTAGULLA MUDDA NAGAPPA 
AND OTHERS — RESPONDENTS 

Negotiable Instruments Act (XXVI of 1880, 
s. 28—Promissory note executed by partner—Descrip- 
tion of executant as partner in body of note but 
no description in signature—Personal liability of 
executant—Liability of other partners. 

Where a partner executed a promissory note in 
which he described himeelfin the body of the note 
as a partner but it was signed by the executant with- 
out any further designation : 

Held, that asthe executant had signed the note 
without indicating that he did not intend to make 
himself personally liable, he was personally liable 
and the other partners were not liable on it. 
Sadusuk Janaki Das v. Kishen Pershad (1), referred 


to. 

S. C.A, against the decree of the District 
Court of Anantapur in Appeal Suil No. 120 
of 1930, preferred against the decree of 
the Court ofthe District Munsif, Penukonda, 
in O. S. No. 828 of 1927. 


Judgment.—The appellant before me- 


sued the defendants, eight in number, as 
members of a partnership upon a promis- 
sory note, which he alleged represented a 
partnership liability. _ 5 

The first Court dismissed the suit upon 
the ground that defendants Nos. 1—5 were 
not shown to have been members of the 
partnership on the date of the note and, 
apparently, against defendants Nos. 6-5 on 
the ground that they having been adjudged 
insolvents the plaintiff's appropriate remedy 
against them was in the Insolvency Court. 
The plaintiff appealed. His appeal was 
dismissed upon the ground that by reason 
of the insolvency of defendants Nos. 6-8 a 


suit against them was barred bys. 28, 


Provincial Insolvency Act, and was like- 


wise barred against the other defendants- (PO, 


though they had not been adjudicated. ‘The 
lower Appellate Court seems to have taken 
the view that though the suit might have 
been maintainable against defendants Nos. 
1-5 alone, the plaintiff having joined the 
insolvent defendants as parties, s. 28 stood 


‘In the way. 


I do not propose to consider the reason- 
ing of the lower Appellate Court, because it 
seems to methat there is another and a 
snore certain method of disposing of this ap- 
peal. 

The suit note purports to have been made 
by the 6th and 7th defendants alone. The 
bedy vof the note states it to be a 
“pro-note executed by Pedda Mallappa the 
Paldar (which means partner) of Kanyapa 
(who is Ist defendant) and Chinna Mal- 
lappa”, and it is signed by Pedda Mallappa 
and Chinna Mallappa without any further 
designation. 

No doubt, as partners these two persons 
would be agents ofthe other partners in 
matters within the scope of their authority 
as partners. And, provided they were act- 
ing within that authority they would be 
able to execute promissory notes on behalf 
of the partners which would be binding on 
the partnership. Buts. 28, Negotiable In- 
struments Act only relieves an agent who 
signs his name to a promissory note from 
personal liability, if he indicates thereon 
that he does not intend by signing that 
note to thereby incur personal liability. 

Their Lordships of the Privy Council in 
Sadusuk Janaki Das v. Kishan Pershad (1) 
have stated : 

. “It is of the utmost importance that the name 
of a person or firm to be charged upon a negotiable 
document should be clearly stated on the face or 
on the backofthe document, so that the responsi- 
bility is made plain and can be instantly rte- 
cognissd as the document passes from hand to 
hand.” 

And again, < 

“Tt is not sufficient that the principal's name should 
be in some way disclosed, it must be disclesed in 
such a way that on any fair interpretation of 
the instrument his name is the real name of the 
person liable upon the bill”. 

Applying this principle to the present 
note I am clearly of opinion that the dese, 
cription of the 6th defendant as a 
partner of Ist defendant would be: 
Quite inadequate as a disclosure that this 
note was executed on behalf of the partner- 
ship of which the 6th defendant was a 
member. IJ think that he has not only failed 

(1) 461 A 33; 50 Ind. Cas. 216; 290 LJ 340;17 A 
LJ 405; 25M 1. T258; 36M LJ 429; 21 Bom. L 
R 605;1 UP LR (PC) 37; (1919) M WN 310; 23 C 
WN 937; 10 L W 143; 46C 668; 12 Bur L T160 
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to sign itas an: agent, but assuming that 
he and the 7th defendant were agents of 
the other partners that they have failed to 
sign it in such manner as to indicate that 
_ they were notto be personally liable on 
the note. It follows that they alone were liable 
on the suitnote. Inasmuch as they had been - 
adjudicated insolvent, no suit was main- 
tainable against them without the leave 
of the Insolvency Court, and as no such 
leave was obtained the pleintifi’s suit was 
liable to be dismissed. The appeal fails 
and is dismissed with costs against res- 
pondents Nos. 4’and 8. 
A Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Rule No. 313 of 1935 
ó February 7, 1936 
5. K. GHOSE AND EDGLEY, JJ. 
RASH BEHARI NANDI AND OTHERS— 
PLAINTIFES— PETITIONERS 


versus 
Srimati HAFEZA KHATUN CHAUDHU- 
RANI anp GTHERS— OPPOSITE PARTIES 

- Court Fees Act (VII of 1810), s. 12~—Suit for 
declaration that revenue sale was illegal—Possession 
not delivered at time of suit—No consequential 
relief--Fixed court-fee paid—Objection that ad 
valorem fee was payable—Dismissal of—Appeal does 
not lie. 
- In a suit for a declaration that a certain revenue 
sale was illegal and ultra vires and not binding on 
plaintiffs, the defendants raised a defence that the. 
fixed court-fee of Rs. 20 paid on the basis that the 
suit-is purely of a declaratory character was insuffi- 
cient and that the plaintiffs could not maintain the 
suit without paying ad valorem coart-fees on the- 
ground that subsequent to the suit possession was 
delivered. The trial Court held the amount of court-. 
fee to be sufficient. In appeal, this was reversed by 
the District Judge : > 
. Held, that no appeal lay to the District Judge 
and his order should, therefore, be set aside. Dada 
Bhau Kittur v. Nagesh Ram Chandra (1), Sundermat . 
Marwari v. Jessle Caroline Murray (2), Tarapro-. 
sanna Changdar v, Nrisinha Murari Pal (3) and 
Chandramani Koer v. Basdeo Narain Singh (4), 
distinguished. a i 

©. R. from an order of the Additional Dis- 
trict Judge, Tippera, dated May 7, 1934. i 

Mr. Abinash Ch. Ghose, for the Peti- 
tioners. ; : : : 

Mr. Jatindra Mohan Ghose, for the 
Opposite Parties. | 

Order.—The petitioners in this Rule 
brought a Suit No. 52 of 1933 for a declara-- 
tion that a certain revenue sale is illegal 
and ultra vires and not binding on the peti-: 
tioners. ‘The opposite parties being the de- 
fendants raised a defence that the fixed 


court-fee of Rs. 20 paid on the -basis that, -~ 


the suit is purely of a declaratory charac- 
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ter was insufficient and thatthe plaintiffs 
could not maintain the suit without paying 
ad valorem court-fees. Thereupon the 
trial Court took up the question of court- 
fees es a preliminary issue and by its order 
dated March 20, 1934 decided that the 
amount of court-feee paid by the petitioners 
was sufficient. Against -ihat order an 
appeal was taken by the opposite parties 
defendants to the District Judge and the 
latter by his judgment, dated May 7, 1934 
disagreeing with the decision of the trial 
Court held that the plaintiffs were bound 
to pay ad valorem court-fees at ten times 
the revenue payable for the ‘estate in ques- 
tion. Thisjudgment was passed ex parte. 
The petitioners having failed to get that 
judgment set’ aside moved this Court in 
revision andobtained this Rule. 

It is contended fcr the pelitioners that 
the District Judge exercised his jurisdic- 
tion wrongly because the order of the trial 
Court holding thatthe case as framed did 
not call for ad valorem court-fees was not 
appealable. On the face of it, it was.not, 
but it is contended forthe respondents- 
opposite patties in this Court that an 
appeal willlie from the decision of a Court 
where the decision necessarily involves a 
decision of the category or class under 
which a -suit falls, even though it should 
incidentally decide the question of valua- 
tion. Itis pointed out that the trial Court 
took the view that the defaulting proprietors 
had not been dispossessed at the time, of the- 
suit and therefore, they were not’ bound - 
to ask for delivery of possession and that on 
the other hand, the Appellate Court took the 
view that, as possession had been delivered 
to the auction-purchasers subsequently, 
the suit was not solely for a declaration. 
No doubt it has been held that an appeal 
willlie where a question involves a deci- 
sion ofthe class under which a suit falls. 
in spite of the bar under s. 12, Court Fees 
Act: see for instance the cases iu Dada . 
Bhau Kittur v, Nagesh Ram Chandra (1), 
Jessle Caroline 
Murray (2), Taraprosanna Changdar v. Nri- 
sinha Murari Pal (3) and Chandramani Koer 
v. Basdeo Narain Singh, 49 Ind, Cas. 442 (4). 
In all these cases the matter came up proper- 
ly before the superior Court either on appeal 
or in revision. In the present case the mat: 
ter would have to be appealable under the 

(1) 23 B 486. 

” (2) 16 C LJ 375; 16 Ind. Gas. 963. : 

(3) 28 O W N683; 81 Ind. Cas, 763; A I R 1994 
Oal. 731; 51 O 216,390 LJ 212 eae 


pD 49 Ind. Cas, 448; 4P D J 57; A I R 1919Pat, - 
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-provisions of the Code before it- would be 
said that the matter could be- argued in 
-appeal before the lower Appellate Court. 
Asto this contention it is. only said for 
the respondents-opposite parties that the 
order of the trial Court dated March 20, 
1934 must be taken to be a decree. We 
are not prepared to accept this contention. 
In that view no appeal lay to the Dis- 
trict Judge and so the order of the Dis- 
trict Judge, dated May 7, 1934, cannot 
be sustained. The Rule must be made 
absolute. The order complained against 
must be set aside. Wemake no .crder as to 
costs. T 


N. - Rule made absolute. ` 
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versus : 
SHIVNARAYAN RAMLAL-- 


DERENDANT— RESPONDENT 

Executton—Transfer of decree for execution— 
Transferee Court cannot question validity of decree 
on ground of jurisdiction. ` 

A subsisting decree passed bya duly constituted 
Court that has not been set asidein proceedings by 
way of appeal, revision, review or otherwise by due 
process of law, isnotto be treated asa mere nullity 
but ig binding and conclusive against the parties 
thereto-duly impleaded inthe suit. A Court to which 
such 'adecree has been transferred for execution 
must take the decree 2s it stands, and is not entitled 
to question the validity of the decree upon the ground 
that the decretal Court had no jurisdiction, territorial, 
personal, or pecuniary, to pass it, Bajirao Narhar 

„v. Sakharam (6), overruled, Zamindar of Ettiya- 
puram v. Chidambaram Chetty (2), S. A. Nathan v. 
S, R. Samson (4), Hari Govind v. Narsingrao Nouher- 
rao (7), Ghulam Mohamad v. Fazal Nishan (12) and 
Syed Ekram Hussain v. Umatul Rasul (13); relied 
‘on, Subramania Atyar v. Vaithinatha Atyar (1) 
and Gore Chand Ilaldar v. Prafulla Kumar Ray 
(3), dissented from. [p. 984, col. 1]. | . : 

O. A. from the decision of the- First 
Class Sub-Judge, Poona, in Darkhast No» 
1842 of 1932. Os 

Mr. Y. V. Dixit, for the Appellant. 

Mr. S. S. Kavalekar, for the Respen- 
dent. 


N. J. Wadia, J—These are cross-appeals 
arising out of an order made by the First. 


Olass Subordinate Judge of Poona, in Dar-* 


khast No. 1842 of 1932. Appeal No. 218 
has been filed by the judgment-debtor and 
Appeal No. 2°70 by the decrce-holder. 

A dispute with regard to some’ dealings 
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between the plaintiff and the defendant 
was referred to arbitration. An award was 
made by which the defendant’ was-to pay 
Rs. 23,000 and interest) by instalments. 


. There was a defaulticlause under which, 


besides the personal liability of the defen- 
dant, a charge was laid on some immov- 
able property of his in the Baramati taluka 
of the Poona District. The award was filed 


_in the Ahmednagar Court and a decree wus 
_ passed by that Court. There was a default 
_in payment and the plaintiff got the decree 


transferred for execution to the Poona 
Court and filed an application for execution 
in that Gourt asking for .the recovery of 


“the money by attachment,.and sale of the 


. property in the PoonaDistrict on which ra 
charge had been laid under the decree. 
The defendant judgment-debtor contended 


_in the execution proceedings that the prop- 


erty on which the charge had been ‘laid 


. being in the Poona Court and outside the 


jurisdiction of the Ahmednagar Court, that 


, Court had no jurisdiction to make the det- 
.ree. The learned Subordinate Judge ‘held 


-that he as the.execuling Court’ had no 


_ power to gointo the question of the jurisdic- 


tion of the Court which had passed the 


„decree, and on this ground he directed that 


the darkhast should proceed. He stated 
that if it had been necessary for him: to 
-decide the question whether the Ahmed» 


nagar Court had jurisdiction to pass the 


decree, he would have held that that Court 
had no jurisdiction to impose a charge- on 
the immovable property in the Poona -Dis~ 
trict, The question’ which arises im these 
appeals is whether a Court to which a dec- 
res has been transferred for execution 
under O. XXI, r. 7, Civil Procedure Code, 
can go behind the decree and question the 
jurisdiction of the Court which passed the 
decree. eS 
There has been some conflict of authority 
on this question. Order XXI, r. 7, appears 
‘to suggest that an executing Court has no 
such power, and this inference is strength- 
ened by areference to the corresponding 
provision prior to the amendment of: the 
Civil Procedure Code, in 1903. Section 225 
of the Code of 1882 contained the words “or 
of the jurisdiction of the Court which pass- 
edit" after the words “or of the -copies 
thereof." These words. were omitted in tke 
amended Code of 1903, and the clear effect 
of the omission would appear. to be that 
the legislature intended that the executing 
<Qourt should have no power to question the 
jurisdiction of. the Court which had passed 
the decree under execution, Even. after 


= 
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““the'amendment, howéver, conflicting Views 
~havé-“béen “taken bythe different High 
x Couris ° with: regard: to the interpretation 
-`of the‘rule. “In Subramania Aiyar v. Vai- 
--thinatha Atyar (1), it was held that a-dec- 
-Yee -passed after the death of the defendant 
- dnd-‘before: his legal representative was 
‘-brotght on the record is- nullity, and that 
“an -ebjection on that ground could, be taken 
“in the execution proceedings. This was a 
. decision of a Single Judge. The judgment 
5jsa very short one and does not discuss 
oat any Jength the authorities on the point 
-not does it discuss the effect of the amend- 
- ment made in-the Code: cf 1908.” As I 
“shall show later, this-decision was referred 
“to. in the courseof “the: drguments in ta 
“subsequent Madras -case;‘in Zamindar: of 
< Bttigapiram v, Chidambaram Chetty: (2), in 
-which’-a- Full Bench of the Madras High 
‘Gourt took the contrary view. Saree 
: ..The ruling principally relied on in sup- 
-port of the view that the execiting Court 
| “is-entitled to go into the question of the 
jurisdiction of the Court: which ‘passed the 
t decrëe is the Full Bench decision in Gora 
-Chand Haldar v.-Prafulla Kumar ‘Roy (8), 
‘Walmsley, J., in giving the judgment ‘of 
the Court, emphasised the distinction be- 
itween a case in which the Court had no 
.«"*Jurisdiction’ to pass the decree and one in 
.““which-the Court; haying jurisdiction, had 
‘exercised it erroneously. It was held that 
-the correct view, and the view for which 
ithere wag a strong current of authority, 
“was that where the decree presented for 
sexecution was made by a Court which ap- 
-parently had not the jurisdiction, whether 
pecuniary or territorial or in respect of 
-the judgment-debtor’s person, to make the 
‘decree; the executing Court - was entitled 
- to refuse. to execute it on the ground that 
it was made without jurisdiction. No 
‘authorities were cited nor was the effeet of 
the amendment made in-1908 in O. XXI, 
T. 7 of the Code, considered. -The- correct- 
ness of this decision and the difficuliy 
created by the use of the word “apparent” 
‘have been pointed out in the Full ‘Bench 
‘decision of the Rangoon High Court in 
'S. A. Nathan v. S. R. Samson (4), to which 
-Ishall refer later. This decision has also 


d 38 M 682; 31 Ind.-Cas. 198; AT R1916 Mad 


(2) 43 M 675; 58 Ind, Cas. 871; AI R 1920 Mad. 
1019; 39 M L .J 203; (1920) M W N 460; 28 ML T 
75; 12 L. W'217 (F B). T 
(4) 53 O 166; 89 Ind. Cas. 685; A I R 1925 Cal. 907; 
a WN asi 2 O LJ1(F B). 

- (4) 9-R 480; nd. Cas. 65; A IR 1981 Rang. 252; 
Tad. Rul. (1932) Bang. 17, -- eee 
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“been doubted in.a subsequent ĉase of the 
Caleutta High Court decided by a Single 
-Judge in Kalicharan Singha v. Bibhuti- 
bhushan Singha (5). f : i 
“The only decision of this High Court 
cited in support of this view is the decision 
‘of Madgavrar, J. in’ Bajirao Narhar y. 
- Sakharam (6). It was held in that case that 
“an executing Court cannot question tke 
‘decree sought to be executed except on the 
‘score of. patent want of jurisdiction, The 
‘ decision in Gora Chand Haldar v. Prafulla 
Kumar Ray (3), was relied on in support 
‘of this view. The -case was not under 
O. XXI, r. 7, Civil Procedure Code.: Tke 
decision was that ofa Single Judge -and 
the previous decision of this Court in Hart 
Govind v. Narsingrao. Nouherrao (7), was 
not referred to at all. As has been pointed 
out by-the Jearned trial Judge-in his judg- 


. ment, “the actual decision in that cage was 


that the decree, the execution of which was 
opposed-cn the ground of want of ‘Jurisdic- 
tion, was executable, and it was only in- 
cidentally.in stating {he general rule that 
the exception to it on the score of patent 
want of jurisdiction was referred to. 
These are the. only three decisions to 
_which we. have. been -referred in suppoit 
of the contention that the executing Court 
has the power to.gointo the question whe- 
ther the Court which passed the decree had 
jurisdiction to do so, On the other hand, 
there is a long series of decisions in sup- 
port of the opposite view. Even before 
the amendment of 1908, this Court had, in 
Chogalal v. Trueman (8), taken the view 
that the Court to which a decree had been 
sent for execution could not go into the 
“question of the jurisdiction of the Court 
‘which had passed the decree. West, J. 
-remarked in the course of his judgment 
(p. 483*): f 
“The intention cf the ‘Civil’ Procedure Gode, as 
shown by ss. 239 and 242, is manifestly that a 
Court to which a decree is sent for execution by 
another under the same Government, and the same 
law of procedure, shall not take on itself the trial 
of. whether the. Court which passed the decree had 
jurisdiction to make it or not. In case of- doubt, 
the Court where .execution is sought may adjourn 
the execution in order to enable the party interested 
“to make an application to the Court passing -the 
decree. Thence the applicant may of course pro- 
ceed by appeal, if dissatisfied, in the ascending 
(5) 60 O 191; 142 Ind. Cas. 60; AIR 1933 Cal. 87; 38 
CW N 1120; 57 C L J 390; Ind. Rul. (1933) Cal. 210. 
- (6) 33 Bom. L R463; 132 Ind. Cas, 434; A IR 1931 
` Bom. 295; Ind. Rul. (1931) Bom. 322. : 
, (7) 38 B 194; 23 Ind. Cag, 123; A I R1914 Bom. 27; 
16 Bom L R30. i 
` (8) 7B 481. 
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scale of Oourts until he reaches the highest of the 
province in, which the decree was mads, It is in- 
tended that the deciee of this Court, or of the lower 
Court at which proceedings in the suit havs céased; 
shall be conclusive, A contrary rule would virtually 
subjèct the decrees of the Civil Courts to revision 
and reversal by superior Courts (or even equal or 


inferior ones) to which they ara not subordinate, 
Whe ae ) y subordinate. 

as elapsed, the Court to which the decree has been 
sent, Must accept it as a valid one without going 
into further inquiries or overruling the judgment of 
the Court which tried the case.” ` 4 


There are, however, decisions of this 
Court ahd'of other High Courts in which 
a different interpretation had been put on 
8. 225 of the Code of 1882. The amend- 
ment made in 1903, in my opinion, made 
it clear that the exccuting Court had no 
power to question the jurisdiction of the 
Court which passed the decree. In Hari 
Govind v. Narsingrao Nouherra (7), it was 
held by a Division Bench of this Court 
that under O. XXT, r. 7, Civil Procedure. 


Code, (Act V of 1908), the executing Court- 


has no power to question the jurisdiction of 
the Court which passed the decree under: 
execution. In the course of his judgment, 
Scott, O. J. said (p. 198*; : : 
. “There are cases which were decided under the 
Code of 1882 in which the opinion was expressed 
that it is open for an executing Court to consider 
Whether tha decree sent to’ it for execution was 
assed by a Court having jurisdiction to pass it. 
he dictum to that effect in the Bombay Reports is 
to be found in Haji Musa Haji Ahmed v. Purmanand 
Nursey (9), and it was acc2pted in Imdad Ali v. 
Jagan Lal (10). The ratio of the dictum in Haji 
Musa Haji Ahmed v, Purmanand Nursey (9),-was 
that the Cods recognizes in s. 225 the right of the 
executing Court to inquire into the jurisdiction of 
the Court which passed the decree. That s2ction’ 
however, has been altered in the Code “of 1903, for 
the words, “or of the jurisdiction of the Court which 
passed it,” have been omitted in O. XXI, r.7, and 
we think that the inference is clear that the execut- 
ing Court has no power under the present Code to 
question the jurisdiction of the Court which passed 
the.decree under execution.” : , > oe 
There has been a series of decisions of 
other High Courts in which the same view 
has been taken. In Zamindar of Hitiya- 
puram v. Chidambaram Chetty (2) a Full 
Bench of the Madras High Court agreed 
with the view taken in Hari Govind v. 
Narsingrao Nouherrao (7). In that case 
three questions were referred to the Full 
Bench: (1) whether s. 21, Civil Procedure 
Code governs cases of want of territorial 
jurisdiction? (2) Whether s. 21 is applic- 
able to execution proceedings? and (3) Whe- 
thera party wha does not raise objection 
to jurisdiction when a decree is made ab- 
solute is not entitled to plead in execution 
(9) 15 B 216. 
410) 17 A 478; A W N 1895, 109. 
*Page of 38 BA Bd.) z 


JAGANNAT. PAK IRORAND v. SHIVNARAYAN rawran (BOM 


time allowed for an application, if any, . 


1 


963 

that the order-was “passed without jurisdic: 
tion? In that case the Judges who made the 
Teference ‘had said that there was no doubt 
that the final decree ili respect of which the’ 
application for exécution had been made 
was “passed without jurisdiction. Wallis; 
C. J., after answering the first two questions 
referred to the Full Bench, said (p. 687*): ” 
© “Assuming, however, thats. 21 does not apply,: Iam 
still of opinion that the present decree, cannot be 
questioned in execution, An objection to the jurisdic- 
tion is a ground for setting aside the decree and is not 
one of thoss questions relating to the ‘execution, dis- 
charge or satisfaction of the decree’ which are requir- 
ed by s.47 to be dealt with in execution. The pro- 
vision in s. 225 of the old‘ Code,. that a Court might 
procezd to execute decrees transferred to it without 
requiring further proof, among otber things, of the 
jurisdiction of the Court which passed the decree, 
lent some colour to the vidw: that it- was open to a 
Court to which a decree had been sent for execution 
to go into the question whether the Court which 
passed the decree had jurisdiction to do so and in- 
fluenced the decisions which are referred to in ths 
order of reference, These words, however, have been 
omitted advisedly in the corresponding O. XXI, r. 7, 
ofthe new Oode. Without referring to the statement 
óf -objects and reasons, which is not permissible, 
Krishna Ayyangar v. Nallaperumal Pillai (11), we 
may, I think, infer that, these words were omitted in 
the new Code because it was felt that it was not for the 
executing Oourt to go into questions of the jurisdiction 
of the Court which passed the decree, at any rate 
when, as in the present case, that Court was an 
preety Court in British India governed by the 

Jode," ` 4 


It is tobe noted that in this case it had: 


been found that the Coart` passing the de-* 


cree had no territorial jurisdiction at the 
time it passed the decree. This would 
therefore be a case of a patent or apparent 
want of jurisdiction. The contrary view 
which had been taken in the earlier Madras 
case, Subramania Aiyar v. Vaithinatha 
Aiyar (1) had been referred to in the argu- 
ments of the learned Counsel though not. 
in the judgment. 
in Ghulam Muhammad v. Fazal Nishan (12). 
That again was a case of want of jurisdic- 
tion on the part cf the Court passing the 
decree which was apparent on the face of 
the record. A Subordinate Jndge of the 
Fourth Class, whose pecuniary jurisdiction 
was limited to Rs. 1,000, had passed a com- 
promise decree for pre-emption on payment 
of Rs. 1,100. In execution an objection was 
raised that the decree was a nullity as it 
had been passed by a Court without juris- 
diction. It was held that the “words 


(11) 47 I A 33; 56 Ind. Cas. 163; AIR 1920 P O 56; 
43 M550; 38 M LJ 444; 18 AL J 489; 22 Bom. L R 
568; 23MLT 28; 12 L W 92; (1920) M W N 419; 2 
U PLR (PC) 118 P ©). 


The same view was taken- 


(12) 13 Lah. 25; 133 Ind. Cas, 276; A T- R 1932 Lah, ° 


289; 33 PL R 309; Ind. Rul. (1931) Lah. 756. 
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“or of -the ` jurisdicbion-.0f the Court 
which pissed it’: which existed in 
s. 225, Civil Procedure Code having been 
omitted in O. XXT, r. 7, of the new Cods of 
1908, the executing Court had no power 
to question the validity of the decree on the 
ground of want of jurisdiction of the Court 


which passed it. The decisions in Hari Govind ` 


v.,Narsingrao Nouherrao (7) and Zamindar 
of Ettivapuram v. Chidambaram Chetty (2) 
were referred to and followed. In Syed 
Ekram Hussain v. Umatul Rasul (13), the 
same question was considered and the view 
taken in Hari Govind v. Narsingrao Nou- 
herrav (7) was quoted with approval and 
followed. The question was again very 
fully considered in S. A. Nathan Vv. 9. R. 
Samson (4) by a Full Bench of the Rangoon 
High Court in which all the authorities, 
including Gora Chand Haldar v. Prafulla 
Kumar Ray (3) were considered and the 
same conclusion was arrived atas in Hari 
Govind v. Narsingrao Nouherrao (7). 

It was held that a subsisting decree pass- 
ed by a duly consituled Court that has not 
been set aside in proceedings by way of 
_appeal, revision, review or otherwise by due 
process of law is not to be treated as a 
mére-nullity but is binding and conclusive 
against the patties thereto duly impleaded 
in. the-suit. A Court to which such a de- 
creg has been transferred for execution. 
must take the decree as it stands, and is 
not entitled to question the validily of the 
decree upon the ground thatthe decretal 
Court had no jurisdiction, territorial, per- 
sonal, or pecuniary, to pass it. In the course 
of the judgment, the decision of the Full 
Bench of the Calcutta High Court in Gora 
Chand Haldar v. Prafulla Kumar Ray (3) 
‘was discussed and its correctness doubted. 
The correctness of this latter decision has 
also been doubted in a later case of that 
Court, Kalicharan Singha v. Bibhutibhushan 
Singha (5). In my opinion the language of 
O. XXI, 1. 7, and the deliberate cmissicn 
of the words “or of the jurisdiction of the 
Court which passed it’ when the Code was 
amended in 1908, make it clear that it was 
not the intention of the Legislature that 
the Court to which a decree has been sent 
for execution should have power to inquire 
into the question of the jurisdiction of the 
Court which passed the decree, and there 
js a long series of decisions both of this 
Court and of other High Courts in support 
of this view. The contrary view which has 
been taken in Subramania Aiyar v. Vaithi- 


(13) 9 Pat, 829; 129 Ind, Cas, 138; AI R 1931 Pat. - 
27; Tod. Rul. (1931) Pat, 90, É 4 
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natha Aiyar (1) and Gora Chand Haldar v: 
Prafulla Kumar Ray (3) has been disser.ted 
from in subsequent decisions of those Courts 
and can no longer be considered as good 
law. : 


The learned Subordinate Judge was there: 
fore correct in the view which he took that 
the defendant judgment-debtor could not 
in execution raise the question of the juris- 
diction of the Ahmednagar Court. Appeal 
No. 218 of 1933 must, therefore, be dismiss- 
ed with costs. Appeal No. 220 of 1933 has 
been filed by the decree-holder. That ap“ 
peal is directed against the finding of the 
learned First Class Subordinate Judge on 
the first issue whether the Ahmednagar 
Court which passed the decree had no juris- 
diction to pass it. That finding however was 
only given in case the finding on the 
second issue was not upheld. It was a mere 
opinion and it was not necessary for the 
decree-holder to appeal against it. That 
appeal-also will, therefore, be dismissed with 
costs. : 


Macklin, J.--The only question for con- 
sideration in these cross-appeals is the ex- 
tent to which the executing Court may go 
behind the decree. lt has ordinarily been 
an accepted principle that an execuling 
Court cannot do so; but in the present case 
reliance has been’ placed primarily upon a 
remark by Madgavkar, J., occurring in Baji- 
rao Narhar v. Sakharam (6) to the effect that 
the general rule is that an executing Court 
cannot question the decree “except on the 
score of patent want of jurisdiction.” In this 
matter the jurisdiction of the trial Court 
was called in questicn during the execution 
proceedings but the executing Court held 
that it could not consider the objection, 
{hough in its opinion the trial Court had 
no jurisdiction. A 


So far as this High Court is concerned’ 
there is nc repcried decision which justifies 
the observations of Madgavkar, J. just 
quoted and though the learned Judge him- 
self dces not refer to them, Hari Govind 
v. Narsingrav Nouherrao (7), Chogalal v. 
Trueman (8) and Kasturshet Javershet v. 
Rama Kanhoji (14) are all authorities to 
ihe ccntrary. Jn general it can be argued 
that the amendment of the old s. 225, Civil 
Procedure Ccde, by ihe present O. XXI, 
r. 7 which omits the words “or of the juris- 
diction of the Court which passed it,” is 
almost conclusive of the intention of the 
Legislature to make it impossible for an, 

(14) 10 B 65.. 
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+xecuting Court to. “question the juris- 
liction of the trial Court for any reason 
swhatever. Moreover, as has been pointed 
aut more than once, to permit an executing 
=Court | to question the jurisdiction of a-trial 
mCourt is tantamount to giving the execut- 
ing Court powers of appeal or of superinten- 
=dence over the trial Court which in certain 
cases may well mean the exercise of superin- 
tendence over a superior Court by an infer- 
ior Court. There is, however, some authority to 
be found for the contrary view in the decision 
given in Gora Chand Haldar v. Prafulla 
Kumar Ray (3), Subramania Aiyar v. V aithi- 
natha Aiyar (1) and Jungli Lall v. Laddu 
Ram Marwari (15). In the last two cases 
no reasons are given. In the first of those 
cases, though it was a decision of the Full 
Bench, only one Judge has given reasons 


and four other Judges agreed without giv-’ 


ing reasons; and the learned Judge who de- 
livered the ‘judgment of the Court merely 
said (p. 173*): 


“Tt would be tedious to examine the. numerous deci- ` 
sions in detail, and it would not lead to any useful ° 


result. I think it may be said that the correct 


view, and the view for which there is a strong current , 


of authority, is that where the decree presented for 
execution was made by a Court which apparently 
had not jurisdiction, whether pecuniary or territorial 
or. in respect of the judgment-debtor's person, to 
make the decree, the executing Court is entitled to 
refuse to execute it on the ground that it was made 
without jurisdiction,’ 


‘This decision, though it is a decision of 


the Full Bench, was strongly dissented from - 


in Kalicharan Singha v. Bibhutibhushan 
Singha (5). This was a decision of a Single 


Judge; but full reasons were given in the- 
judgment, and moreover it was based upon’ 


the Full Bench case in S. A. Nathan v. S. R. 
Samson (4) in ‘which the same case of the 
Calcutta High Court was dissented from 
and the Bombay case in Kasturshet Jarer- 
shet v. Rama Kanhoji (14) approved. In 
the circumstances [ do not think it neces- 
sary for me te refer toany other authorities. 
I hold that we are bound by the authority 
of the previous decisions of Benches of 
this High Court and that both the appeals 
must be dismissed. 
N Appeals dismissed. 


(15)4 PL J 240; 50 Ind. Oas. 1529; A I R1919 Pat. 
430; (1919) Pat, 105 (F B).. 
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THUM MANSINGH—OrPos1Te Party 

Appeal—Limitation—Application for copy—Copy 
stopped for want of correct information=Supply of 
correct information on day immediately following 
holiday ~Deduction of period, if can be allowed. 

Where the original advance is insufficient: and 
the deficiency is supplied on a day immediately 
following a holiday, credit may be given for the 
period during which the deficiency conld not be 
supplied. The same principle applies to supplying 
correct information, Gondaji v. Kisan (1), followed, 

App. for revision of the order of the Court 
of the Additional District Judge, Saugor, 
ant June 30, 1934, in M. ©. A. No. 12 of 

Mr. W. C. Dutt, for the Applicant. 

. Messrs. S.:B. Gokhale and R. S. Dabir, for. 
the Opposite Party. 

Order.—The Additional District Judge, 
Saugor, dismissed this appeal on the ground 
that it was barred by limitation as filed 
2 days beyond time. An application for 
a copy was made on February 6, 1934, 
and copying was stopped for want of correct 
information on February 8. A -posteard, 
containing the correct information, réached | 
Jubbulporeon the 1ith. The 11th andadth 
February were holidays, and it has “bes” 
assumed in the lower Court that the dorréct. 
information was supplied on February 13; 
It has now been urged that appellant was 
entitled to deduct February 11 and 12 as 
days necessary for obtaining a copy of the 
order. In Gondaji v. Kisan, 61 Ind, Cas. 889 
(1), Maenair, A. J.C. held that where the - 
original advance is insufficient and the de- 
ficiency is supplied on a day immediately 
following a holiday, credit may be given 
for ‘the period during which the deficiency 
could not be supplied. This seems to me 
reasonable; and the same principle should 
apply to supplying correct information. 
The appellant in this case could not supply 
the information on February 11 and 12 
and if the’ information had heen supplied 
on the llth nothing could have’ been 
done till the 13th. Supplying the correct 
information ‘on February 13, had.the same 
effect as supplying it on . February. 11, 
and J, therefore, hold that the applicant 
is entitled to deduct February 11: and 
12, as being part a the time requisite 
for obtaining the cop 

The appeal was, “therefore, filed within 


(1) 61 Ind, Cas, 889, ` 
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time, and.is now remanded to the Appel- 
late Court for , hearing on the merits. 
As this point . was. not specifically; taken 
in the Appellate Court, there will be no 
order for costs in this Cours . . 

N. ’ `-- Appeal remanded. 


pa 


` PATNA HIGH COURT 
` . Special Bench | 
-. Miscellaneous Judicial Case No. 42 
- of 1936 
l October 9, 1936 
COURTNES-TERRELI, C. J., MOHAMMAD 
` NOOR AND VARMA, JJ. 


KUCHWAR LIME & STONE Co ,Lrp.— 
‘ PETITIONERS F 
versus 


SECRETARY or STATE —DEFENDANT - 
AND OTaERS~-OPpostTs PARTIES 
-Contempt—Injunction against Government not to 
interfere with possession—Persons having knowledge _ 
of injunction . but not parties to suit continuing 
working in quarry with knowledge of injunction—. 
Government-and such persons, if guilty of contempt— - 
Crown—Duty to abide by law—Contract—Mutual . 
mistake—Validity of contract, a 
The Government were restrained by injunction 
from restraining from disturbing persons in posses- ` 
sion of the quarries under their lease. But with 
the permission: of the Government some persons, 
who though not parties to the suit in: which injunc- 
tion was made, were well aware that their presarice. 
of-the.quarry was in breach of the injunction, con- 
tinued workingin the quarries : $ 
Held, that they were thoroughly aware that their 
presence upon the quarry with the permission of the 
Government was a setting atnaught the order of the 
QCourt, and in thesé circumstances the conduct of 
these persons was a .contempt of the authority of the 
Court whether or no they were themselves bound by 
the injunction and the Government was also guilty 
of contempt by a breach of the injunction. Seaward 
v. Patterson (4), referred to. [p. 973, col. 1) : 
- It isthe duty of the Crown and of every branch 
of.the executive to abide by and obey the law. If 
there is any difficulty in ascertaining it, the Courts 
are open tothe Crown to sue, and itis the duty of 
the executive in cases of doubt to ascertain the law 
in order to obey it, notto disregard it. Eastern: 
Trust Co. v. McKenzie Mann & Co., Ltd. (3), refer- 
red to. [p 972, co). 2.] 
“ Where parties contiact under a mutual mistake 
and misapprehension as to their relative and respec- 
tive rights, the result is that that agreement is liable. 
to be set aside as having proceeded upon a common 
mistake. Cooper v Phibbs (1) and Kam Chandra 
Misser v. Ganesh Chandra Gangopadhaya (2), refer- 
red to. [p. 972, col. 1,] . voa 
Mise. J.C. arising out of First Appeal 
No. 68 of 1936. < . 
Messrs. B Bose, S. M. Mullick, Mahabir 
Prasad and Tarkeswar Nath, for the Peti- 
tioner. 3 
The Government Advocate, Messrs. 
P. R. Das, 8. N. Bose, P. K. Sen and K: K. 


Banerjee, for the Opposite Parties, 
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Courtney-Terrell, C. J.—The Collector. 
of-Shahabad through’ the Secretary of 


‘State for India in Council one S. N. Ghose 


described as the managerof the Kalyan- 
pur Lime. Works, Limited, and one 8. N. - 
Banerjee, the Managing Director of the 
said Company have been called upon. to 
show cause why they should not be dealt 


.. with for’ alleged contempt of Court in res» 


pect. of an injunction granted against the. - 


Gn Secretary of State in a suit brought by 


the petitioners, the Kuchwar Lime & Stone - 
Works, Limited, against the Secretary of 


. State. .It is necessary to narrate the cir.’ | 


cumstances of this litigation. es 

The Government were the owners of 
ths mineral rights in two adjacent pro- |. 
perties known, respectively, as the Upper 
and Lower Murli Hill. In respect of the- 
Upper Murli Hill, they also owred the. 
surface right. The surface rightsin the ` 
Lower Murli Hill had been purchased by ` 
the plaintiff Company from the zamindars. ` 
On April 1, 1928, the Government leased’ 
the mineral rights in the Lower Murli Hill 
and. ihe surface and the mineral rights in 
the Upper Murli Hill to the plaintiffs for 
a pericd of twenly years. The mineral 
tights concerned arə in respect of the 
quarrying of lime stone and royalties were 
to be paid at a specified rate perton on 
all lime stone extracted. The plaintiff 
company worked the quarries on both pro- 
perties until January 1933, when they went 
info voluntary liquidation. The lease isa 
peculiar one inasmuch as it does not. 
provide fcr any minimum royalty nor dces 
thére seem to be any clause imposing upon 
the’ lessees ihe- obligation to work the 
qitarries to any defined extent. On March 
23, 1933, the Government under a mistaken 
impression thatthere was a clause in the 
leases providing for minimum royalty ask- 
e1 for payment thereof and on March 27, 
the plaintiffs’ solicitors replied that there 
was nosuch obligation upon the plaintiff 
company. The Government seem to have 
examined the leases and found that this 
was the fact. Clause 5 of one lease and 
ci. 6 of the other run as follows: 

“That neither the lessee nor any person claiming 
through or under it. shell assign the leasa or 
transfer any right or interest thereunder or under- 
let the hill or any portion of the premises compris- 
ed in such lease without the assent of the Board 
of Revenue first obtained. The penalty, for the 


infraction ofthis condition shall bethe forfeiture 
of the lease.” 


On September 30, 1933, the plaintiff 
company through their. liquidators entered 
into an agreement in writing with one 
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5. G. Bose. It was agreed that, subject to. 
the sanction of the Government (the Board: 
of Revenue) the company should sell 
their rights under the leases in question 
to Bose forasum of Rs. 6,000. Until the 
attitude of the Government with regard to 
the prospective transfer should be ascer- 
tained, Bose was to be appointed local agent 
of the company in respect of their’ lease- 
hold rights and to continue so to act until ’ 
either the transfer of the legal right, 
should be effected or until the Government.- 
refused to sanction such transfer... Bose 
was to work the quarries for his own be- 
nefit and to pay to the plaintiff all royalties ‘ 
and other dues in respect of the. lease 
property which might become due from the 
company {o {he Government. On October 
9, 1933, Bose entered on the property and 
began to work onthe terms of the said | 
agreement and onthe same day the com- | 
pany applied to the Collector for permis- , 
sion to assign the leases to him. Follow- 
ing the normal procedure the Collector,’ 
on October 25, 1933, enquired as to the finan- 
cial position and status of Bose. On Novem- 
ber 15, 1933, the Commissioner wrote to the. - 
Collector inquiring as to Bose's solvency 
and on 16th, the Deputy Collector reported ,. 
to the Commissioner that he was a suitable 
transferee. On October 20, Bose informed ` 
the Sub-Divisional :Officer at Sasaram in 
whose jurisdiction the quarries lay that 
he had opened the quarry on October 9, 
and had begun work and expected the 
despath of lime stone to begin on October 
23, buton October 26, the Sub-Divisional 
Officer had written to the Collector a letter 
in which referring to Bose’s letter an- 
nouncing thecommencement of work he 
called attention tothe fact that the trans- 
ferofthe leases could only be made with 
the permission of the Board of Revenue 
and that in his (the Sub-Divisional Officer's) 
opinion Bose, though styling’ himself the 
agent appeared to bethe proprietor of | 
the quarries, and then, went on to say | 
that this was an opportunity to get rid of 
the disadvantages of the leasé (i. e., the 
lack of provision for a minimum royalty). 
He wrote : - D 
“This is the opportunity for us to get the previous’ 
mistake rectified. Sinceno permission: has been 
taken from the Board, the lease becomes null and 


void. So am soliciting instructions whether 
despatch should be stopped at once or not.” 


On November 21, 1933, the Commissioner 
wrote to the Collector of Shahabad to 
say that the working by Bose must -be 
stopped at once. On December 6,. the Sub-, 


Divisional Officer ordered’ Bose to stop ` 
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working. On December 9, the Solicitors., 
tothe plaintiff company wrote . to the ; 


Collector complaining of the action of the 
Sub-Divisional - Officer. stating that Bose’: 


was agent of the company and that thè’ 
Government would be heid liable to pay - 
compensation tothe company. There was - 
a long delay. in. replying to this letter; 

reminders were sent by the Solicitors og` 


January 4, 1934, 0n January 12, on Febru- | 


ary 10, and on March 14. On March 21, | 
1934, the Commissioner wrote to the Sò-` 


licitors stating that .the’ matter had been’, 
referred to 


the. Government for orders.” 
On April 12, the Solicitors again reminded” , 
the Commissioner, and on April. 20, the’ | 
Commissioner. wrote - to the Solicitors stat-' , 
ing that the Government had forfeited the 
leases. It appears that the Government’ ‘ 
had “sanctioned” the forfeiture (whatever ` 
that may mean) on. March 27. This fact.. 
was not communicated to the plaintiff until. 
April 20, 1934, but the Government resò- 
lution to that effect wasnot passed until > 
July 18, nor was the intimation of -the.. 
resolution conveyed -to the plaintiff com- 
pany until August 10,1934., - >, Tee 
-On September 24, 1934, the plaintiff’ 
company began a suit against the Govern=-- 
ment. In their plaint they set out -a state-.-: 
ment of the action: of the Sub-Divisional:': 


. Officer in stopping the work of their agent 


Bose and furthér complained -that the 
Government had wrongfully authorized a 
company called’ the Kalyanpur Lime . 
to carry on quarrying’ 
operations.on the lands demised to.the 
plaintiff company with a view to granting” 
a lease thereof to the said Kalyanpur Lime, 


“Works, Limited, and to oust the plaintiff, 


company therefrom. They asked’ for jan” 


‘injunction restraining. the gyant‘of a lease’, 


to Kalyanpur Lime Works, Limited, or any . 
other person and to restrain the defendant’ . 
from authorising such person or persons to: . 
carry on operations on the demised lands — 
and from otherwise interfering with. the. | 
rights and possession of the plaintiff com- 
pany. On November 15,.the Secretary | 
of State filed a written staténient alleging ;. 


_ that the agreement with Bose of Septem- 


ber 1933, justified forfeiture. of-the- lease, 2 
and that the leases . were ‘forfeited under, _ 
the order of July 18, 1934. Paragraphs 11-(d):. 
and 1l-(e) of the written statement are ag. 
follows: - R: ETENA A 
“11-(d). . That the Government rightly re entered, | 
aufhorized and indùcted the Kalyanpur Lime Works a 
Co. to quarry or to’ carry on quarrying operations. 
in the lands ‘previously leased out t0 the Kuchwar 
Lime Stone Co. with a view to,avoid loss to the 
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Government and to grant subsequently a lease thereof 
tothe said company. 

(e) That the plaintiff company was rightly ejected 
under. the terms of the lease from the leased pre- 
mises. 

Ths plaintiff company by their plaint 
had not in fact complained of ejectment, 
but sought protection against interference 
with their rights, and based such claim 
upon threats of ejectment. This must be 
noted in view of a contention to be herein- 
after considered that the plaintiffs admit- 
ted dispossession by that defendant, the 
Secretary of State or by any oneelse. It 
may be noted in passing that the written 
s:atement also contended that the plaintiff 
company had failed to work the quarry 


since if went into liquidation and by- 


para. 17 a further grievance of the Secre- 


tary of State was also pleaded 
“That the company also claimed not to pay a 


minimum royalty as there was no-such clause in - 


the leases to- pay the same.” 

This last statement is a curious defence 
and needs no further comment. No sugges- 
tion was made- that a lease had been in 
fact granted to anyone by the Secretary of 
State. It is further to be noted that the 
Collector of Shahabad verified the written 


statement; para. 11 (d) was stated to bea . 
matter of his “personal knowledge, infor- . 


mation and record” which he believed to 
be true, but para. 11 (e) was “verified” as 
a “matter of legal opinion.” 


On January 12, 1935, the application for 
an interim. injunction was heard, but it 
was ordered to be adjourned until the trial 
of the suit and. an order for expedition 
was made, The suit came on for hearing 
on. March 1, 1935, and was dismissed by 
the Subordinate Judge on March 7. On 
April 10, the plaintiffs appealed to the 
High Court (First Appeal No. 68 of 1935) 
and on April 23, they made an ex parte 
application to the High Court for an interim 
injunction. - On April 25, an interim injunc- 
tidn was ordered by the Court with a rule 
calling upon the defendant to show cause. 
The Secretary of State applied for security 
for ecsts which was rejected on the ground 
that the plaintiffs had already put in 
security. . 

On July 25, 1335, the defendant was heard 
on the rule and the ex parte injunction 
which had been granted on April 25, was 
continued until the trial of the suit. It is 
this injunction which, on the final hearing 
of the appeal, was made permanent. There- 
fore, from April 25, 1935, the opposite party 
toihis motion, the Secretary of State, has 
been under injunction restraining him from 
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interfering with the pleintiff company’s. 
leasehold. Itis necessary at this stage to, 
interrupt the narration in order to trace, 
the activity of the Kalyanpur Lime Works, 
Limited, of which the respondent Banerjee 
is managing director and the respondent. 
Ghose is the local manager. The earliest 
recorded appearance on the scene of this. 
company is in the month of January 1934, 
though whether the Kalyanpur Lime Works, | 
Limited,had opened up negotiations at an ear- 
lier date is not clear. On January 25, they 
wrote 2 letter to the Collector through the : 
Sub-Divisional Officer of Sasaram and they 
stated that they understood that the lease to` 
thé plaintiffs had been terminated since the. 
firm went jinto liquidation and desired to 
apply fora lease. They set forth the extent. 
of their business and offered to guarantee 
aminimum royalty of Rs. 10,000 per annum 
and pointed out that the interest of the 
Government had suffered by ihe arrange-. 
ment (without such minimum royalty) with - 
the plaintiffs. They also stated that the” 
plaintiffs bad improperly worked the quar-. 
ries and had damaged them. On March 31, 
1934, the Secretary to the Board of Revenue. 
wrote to the Commissioner approving of the. 
grant of a lease to the Kalyappur Company . 
on ‘the terms and conditions set forth in. 
Chap. V of the Bihar and Orissa Waste 
Lands and Mineral Concessions Manual: ` 
“On the understanding that after the lease is exe- - 
cuted, the question of royalty would be re-examined 
by the Board provided it ig well understood that any 
reduction, if made, would be a matter of grace.” | 


An examination of the Manual referred | 


“to shows that leases might be arranged on 


varying terms both as to period and royalty. 
It is contended on behalf of the respondent 
that these documents constitute an agreement 
to grant a lease but the essential terms were 
not settled and no such agreement wasin | 
fact cometo. The Government appear, how- ` 
ever, to have given permission to the Kalyan- 
pur Company to work the quarries, and on 
April 15, 1934, the respondent Ghose, thelcecal ` 
manager, wrote tothe Collector referring -< 
to an inlerview between the managing 
director and the Collector three days before, 
and stated that he had received a copy of 
a letter, dated April 14, 1934, from the 
Board of Revenue to the Sub-Divisional 
Officer st Sasaram sanctioning the begin- 
He asked 
that a draft lease might be sent to him 
without delay and stated thathe was “ar- 
ranging to start quarrying limestone and 
manufacturing lime.” On May 2, Ghose 
wrote a letter to the Collector asking formal ` 
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permission to start quarrying operations 
and on May 13, the Collector replied: 

“Having been granted a leass for limestone con- 
cession inthe Upperand Lower Murli areas, you 
are lawfully entitled tostart work inthem at once. 
The draft leases have been submitted to the Board 
of Revenue,” 

It is interesting to observe that at this 
time, although the matter of granting per- 
mission to the plaintiff company to transfer 
the lease to Bose had been “under the con- 
sideration” of Government since December 
1933, the Government resolution to forfeit 
the lease wasnot passed until Juy 18, 
1934, andthe “sanctioning” of forfeiture 
(however.{hat may have been effected} did 
not take place until March 27, 1934, and it 


was not until August 10, 1934, as herein- 


before narrated thatthe resolution was 
conveyed to the plaintiff company. The 
respondent Banerjee in his affidavit says 
that the forfeiture was acquiesced in by 
the plaintiff company butthere appears to 
be no ground for this assertion. -There 
must also be narrated the 
part of Bose whom the plaintiff company 
had, pending the decision on the matter of 
the transfer ofthe lease to him by Govern- 
ment, appointed as their agent to work 
the quarries, to obstruct the Kalyanpur 
Company from getting into possession of 
the ‘quarries. At the beginning of this 
judgment it was:stated that as to the 
Lower Murli Hill estate, ithe Government 
possessed the mineral rights only; the sur- 
face was owned by the zamindars who, on 


September 23, 1928, sold the surface rights ` 


tothe plaintiff company. They, in their 
turn, sold the surface rights to Bose who 


carried on business as the “Kuchwar Lime . 


and Stone Co.” It would seem that Bose 
decided to obstruct the Kalyanpur Com- 
pany's men from crossing the surface of 
the Lower Murli Hill on their journey to 
the quarries. No doubt this behaviour of 
Bose, relying upon his personal rights as 
the cwner of the surface, was with the ap- 
proval of the plaintiff company. - 

On April 23, 1934, on a report of the Sub- 
Inspector of Police, the Sub-Divisional 
Officer issued notice to Bose (describing 
him as tbe manager of the Kuchwar Lime 


and Stone Co.) under s. 144, Criminal Pro-. 


cèdure Code, Bose, instead of showing 
cause, moved the High Court to quash the 
proceedings or to transfer the same to some 
other Magistrate. ‘Lhis petition was reject- 
ed by the Court on June 7. It has been 
contended before us that in his petition 
to the High Court the. plaintiffs admitted 
that the Kalyanpur Company had obtained 
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possession on April 22, 1934. The answer 
to thisis that the plaintiff company were 
not parties to the proceedings and an 
examination of the petition makes it perfect- 
ly clear that the only question in dispute 
between the parties was as to whether Bose. 
as the owner of the surface rights over the 
Lower Murli Hill, hadthe rightto obstruct 
the Kalyanpur workmen from proceeding 
to and from the quarry. The order under 
s. 144 was made absolute by the Sub-Divi- 
sional Officer. Later on certain employees 
of Bose were prosecuted under ss. 143 and 
341, Penal Codes for obstructing the Kal- 
yanpur men. The Magistrate acquitted 
them but stated that as the Kalyanpur 
men had to getto the Upper Murli Hill 
quarries and there was no other road other 
than over the Lower Murliland, they had 
a right to pass oversuch land. The cir. 
cumstances of this litigation in the Magis-. 
trate’s Court has nothing to do with the ques- 
tion of fact as to whetherthe plaintiffs 
had been ousted by the Kalyanpnr Com- 
pany from possession of the quarries: it 
is concerned solely with the surface 
rights of the Lower Murli Hill of which 
ie plaintiff company had no legal con- 
trol. 


On May: 11, 1935, the Civil Suit Deputy- 
Collector of Arrah wrote to the Sub-Divis-' 
ional Officer of Sasaram, forwarding a copy 
of the injunction which had been granted by 
the High Court; and on May 14, he wrote 
that the order of the High Court should be 
carried out at once and requesting him to 
report immediately. The Sub-Divisional 
Officer on May 17, also forwarded a copy of 
the High Court's injunction to Ghose and on 
2ist, the Civil Suit Deputy Collector wrote to 
the Sub-Divisional Officer stating that he had 
been asked by the Collector toinform the 
Kalyanpur Company that they should be’ 
directed to stop work as ordered by the 
High Court. On June 4, Banerjee wrote 
to the Sub-Divisional Officer of Sasaram 
stating that the Khasmahal Tahsildar had 
sent to Ghose asking him to stop work, 
that Ghose had asked for a written order 
and that, since writing, a copy of the 
Collector's letter of May 20, forwarding 
the injunction had been received. Then 
follows this extraordinary passage : 
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is dated June 7. He states that he is 
surprised at Banerjee’s letter, that no 
executive order was passed, and that the 
work was stopped by the injunction of the 
High Court and not by an executive order. 
On the 13th Banerjee replies that his com- 
pany is suffering daily losses and damages 
and earnestly requests that instructions 
may be issued tothe Government Pleader 
to move the-High Oourt to get the in- 
junction set aside. On July 3, the manag- 
“ing director writes again to the Bub- 
Divisional Officer stating that the in- 
junction order is not binding on his com- 
pany asit was nct a party to the suit, that 
the work. had been stoppgd on account of 
the administrative order through the 
Khasmahal Officer and again requesting 
that the Government’ Pleader might be 
instructed to get the High Court order set 
aside. A copy of this letter was sent by 
the Sub-Divisional Officer to the Collector, 
stating that the Kalyanpur Company appear 
to persist in their determination to mis- 
understand the order to stop work as an 
executive order and saying: 

‘“As it appears to me they have some ulterior 
motive im doing so, I have thought it better to bring 
40 your notics before replying to them.” - 

On July 12, the Collector wrote to Banerjee 
stating that if he disobeyed the High 
Court order he would do 
own risk, The High Court appeal was 
duly heard at the end of December and 
beginning of January 193@, and on Feb- 
ruary 7, judgment was delivered, allowing 
the appeal of the plaintifis and making 
the temporary injunction permanent. It 
was held that the plaintifs had commit- 
ted no breach of the conditions of their 


lease which would justify forfeiture under. 


the terms thereof; that the lease had not 
been forfeited and thatthe plaintiffs were 
still the lessees cf the Government. At 
the hearing of this appeal, there was a 
suggestion that the Government or their 
nominees the Kalyanpur Ccmpany had 
succeeded in custing the plaintiffs from 
possession; but there was no suggestion 
that any lease had in fact been granted 
to the Kalyanpur Company and as the 
point of dispossession had: not been raised 
in the Court below the learned Judges 
rightly refused to entertain it. ` 

- As a matter of fact it was admitted on 
behalf of the opposite party on this motion 
that the plant and machinery of the plaint- 
iffs is still on the quarries. They include 
a light, railway. track and tub -cars for the 
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site of the quarry to the railway line. 
Such work as has been done by the 
Kalyanpur Company is quite trifling in 
extent and the total royalty paid to the 
Governmentin respect thereof amounts only’ 
to Re. 2,344-6-9. The first payment was of 
Rs. -100-14-9 on January 4, 1935. Tf this ia’ 
in respect ofthe previous quarter then it. 
was in respect of working after the institu- 
tion of the suit. There is no evidence of 
any working before the institution of the 
suit on September 24, 1934, and at the rate 
of annas 13-6 per ton which is the rate’ 
quoted in the Manual the amount of limestone 


‘quarried comes to only a little more than 


2,000 tons. We are told that the limestone 
has been carried down from the quarry. 
in baskeis on the heads of ‘labourers and 
tipped into bullock carts which have been 
the sole means of removing it from the 
quarry. This degree of “working” of the 
quarry is insignificant and does not con-' 
stilute an ouster of the plaintiffs from 
possession. 


The Kalyanpur Company at any time 
might have. intervened in the suit and’ 
asked to be joined as a party but they’ 
refrained from so doing: In the affidavit 
filed on behalf of the plaintiff com- 
pany on this motion it is stated that. 
on December 19-20, 1935, and où 
January 2-3, 1936, Ghose and Banerjee. 
were both present thoughout the hearing. 
of the appeal, either instructing the Govern- 
ment Pleader or watching the proceedings 
on behalf of the Kalyanpur Lime Works, ` 
Limited. On March 9, 1936, the plaintiffs’ 
Solicitors wrote to the Collector complaining 
that Bese was not allowed to work and that 
the Kalyanpur Company had begun to 
work and asking that Bose might be put 
in undisturbed possession. On March 16, 
the Collector replied stating that the mat-— 
ter was under consideration. This evidently 
crossed with a letter of March 18, in which” 
the Solicitors sent a reminder to the Col-. 
lectordnd on the same date the Solicitors” 
also wrote to ithe Commissioner. They 
again wrote on March 30, and this letter, 
crossed with areply by the Collector to the 
Soliciters dated .March 28. It is a very. 
impottant letter because it makes it quite ` 
clear that the Goverment had made up 
their minds to depart from the correct 
attitude of the Collector (who had warned ` 
the Kalyanpur Company of the risk of 
working in view of the injunction) and had 
decided to come out into the open ‘and. 
support the cause of the Kalyanpur Com-| 
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pany. “The letter is as follows:— 

“With reference to your: Letter Number M N-7463 
dated March 18, 1936, I have the honour to say that 
onthe authority of Letter Number 21-27-4, dated 
March 31,1934, issued by the Board of Revenue 
of Bihar and Orissa, possession of the quarries at the 
Murli Hill was delivered to Messrs. The Kalyanpur 
Lime Works, Limited, on April 15, 1934. That com: 
pany took possession of ths quarry on that date 
and they have been working in it since May 15, 
1934. Messrs. The Kalyanpur Lime Works, Limited, 
were not parties to the suit which was brought 
against Government by the liquidatérs of the Kuch- 
war Lime and’ Stone Company, Limited, and the 
decree passed by the High Court does not give 
Government authority tə eject their present lessees. 
You may take such legal action against Messrs. 
The Kalvanpur Lime Works, Limited, as you are 
advised.” 


It would be interesting to know how tbis 
change of attitude wus brought about. 
Up toa point the Collector and apparently 
the Commissioner had acted correctly in 
warning ihe Kalyanpur Ccmpany that any 
resumption of work by them would involve 
risk in view of the High Court order. They 
did not, as they should have done, inform 
the company that the Government's auth- 
ority couldno longer be relied upon to 
support the claim ofthe Kalyanpur Com- 
pany to work the quarry. The Government 


in view of the judgment of the High Court ' 
ba i pares nae) geen 

ompanyv as their le A it een - I . 
thee othe plaintif co - ceedings, and it is dificult to believe that `- 


were not entitled to 


heldthat the lease to the plaintiff company 
still subsisted and had not been forfeited. 
Having regard: to tke injunction, they 
were not entitled to authorise licensees 
to workin the quarries. By the letter above 
reproduced, the Government through the 
Collector “made it quite clear that the 


Kalyanpur Company were treated by the’ 


Government as lessees and that the Govern: 
ment would support their supposed lessees 
in that attitude. On March 31, the plaintiffs’ 
Solicitors wrote to ihe Kalyanpur Company 
stating that although they were not parties 
tothe suit, they were aware of the injunction 
and should have obeyed it. and on April 21, 
1936, Ghose wrote to the plaintiffs’ Solicitors 
in reply stating: — 

“I beg to point out that I have been in peaceful 
and continuous possession of the Murli limestone 
quarries in Upper and Lower Morli Hill areas since 
April 1934, and have been working the same as 
legsees of the Government paying reyalties, etc., 
to.them over since. In spite of full knowledge and 
repeated intimitation . . did not chooss to make us 
parties or to ask for recovery of possession, We 
had no knowledge of the title suit filed by your 


clients in the second Sub-Judge'’s Court, Arrah, until - 
ata very late stage after the matter had gone up 
to the High Court in appeal and not having. been made | 
patties we have had no opportunity to putin our ` 


papers and’ evidence and present our case as 
fide lessees of Government in which capacity we 
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| had taken full -and -complete - possession of, the 
` quarries, etc., long before your clients filed this suit, 


911. 


referrel to." 


It is not attempted on behalf of either 
Banerjee cr Ghose to support the truth of 
the statement by Ghose as to the: lack of | 
knowledge of the Kalyanpur Company as 


- to the suit or the filing of the appeal. The 


statement is a manifest falsehood and it 
is sought to excuseGhose on the. ground . 
that he was merely the local manager without 
knowledge of the litigation. We have. 
been informed, though there is no evidence 
to that effect, that the assistance or inter- 
vention of Banerjee was positively declined 
by the Government Pleader in the course of 
the suit and the appeal. It may well be 
that the Government Pleader had heen 
instructed not to ailow any interference on 
behalf of the Kalyanpur Company. The 
Kalyanpur Company could, however, had 
they so chosen, have intervened and stated 
if it were the fact, that they were in pos- 
session under 2 title from the lessor and 
that they had a right to be heard. Thereis-. 
little doubt that the real reason for the non- . 
intervention of the Kalyanpur Company was 


with a view that they might be able at a 


later stage, in the event of the decision 
being against the Government, to offer a 
second line ofa defence in subsequent pro- 


this was done without complete co-operation 
between the Kalyanpur Company and the 
Government though it may be that the Gov- 
ernment Pleader was not instructed to that 
effect. It is much to be regretted that an 
open and candid attitude was not adopted. 
Similarly, after the disposal of the appeal, 
there wasa change of attitude, when the 
Kalyanpur Company re-started work. which 
they had stopped after the temporary in- 
junction. On March 16, 1936, the Collector 
warned the company of the danger of work-. 
ing the quarry in view “of the High Court 
judgment. The later letter of March 28, ` 


, which Ihave quoted above, cannot be ex- 


plained on any other basis than that by some 


-means the Kalyanpur Company had per- 


suaded the higher authorities in the Gov- 
ernment hierarchy to support their posses- 
sion. InJune, during the vacation, an ap- 
plication was tentatively made Lo the Vaca- 
tion Judge to issue notice to the Government 
to show cause why they should not be dealt’ 
with for contempt. The Vacation Judge 
directed that’ the application might well 
wait until the beginning of the term and 
on August 4, 1936, the present petition, was 
lodged. 7 a a op ANENG 
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I now proceed to deal with the argu- 
ments in support of and against the appli- 
cation for an order of committal for con- 
tempt of Court. As against the Govern- 
ment, itis urged, and rightly urged, that 
they are in contempt by direct breach of 
the injunction by allowing Banerjee and 
Ghose to work the quarries and encourag- 
ing them by their support. On behalf cf 
the Government Sir Sultan Ahmad took 
the correct attitude that the Government 
were anxious to obey the orders of the 
Court and that iftheir action should be 
held by the Court to bein breach of the 
injunction, the Government 
reservedly apologise and refrain from such 
action as the Court might -consider a 
breach. He neveriheless contended that 
the decision of the High Court against the 
Government did not compel the Government 
to eject the Kalyanpur Company from the 
works. He contended that the Government 
were bound to the Kalyanpur Company by 
an agreement to grant a lease and had let 
them into possession of the quarries. This 
atgument has no substance. Until the judg- 
ment of the High Court be set aside, the 
Government are precluded from denying 
the title of the petitioners from being con- 
sidered as tenants of the Government in 
possession of the quarries. The supposed 
“contract has no binding effect even if it 


be true that the Government in granting . 


and the Kalyanpur Company in accepting 
a lease or a contract for a lease were under 
the impression that the Government had 
a tille to grant sucha lease or a contract, 
for they are under a mutual mistake of fact 
as to tbe plaintiffs’ title and it was the duty 
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of the Government after the judgment to - 


repudiate the contract and to withdraw 
any license or authority given by them to 
the Kalyanpur Company. As wassaid in 
Cooper v. Phibbs (1). | 

“Private right of ownership isa matter of fact: 
it may be the result also of matter of law; but if 
parties contract under a mutual mistake and mis- 
apprehension as to their relative and respective 
rights, the result is that that agreeement is liable to 
be set aside as having proceeded upon a common 
mistake,” 

See also Ram Chandra Misra’ v. Genesh, 
Chandra Gangopadhaya (2). No shelter 
afforded either to the Government or to 
the other respondents by such a coniract 
éven if it exised. Moreover, the contract 
relied upon is not a contract at all, for the 
essential term of the contract of the pro- 
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of royalty. If the Government had had any 
doubt as to their position after the injunc- 
tion in the matter of abiding by the con- 
tract with the Kalyanpur Company, they 
should have asked for directions from the 
Court. As wassaid by their Lordships of 
the Privy Council in Eastern Trust Co. v. 
McKenzie, Mann & Co, Ltd. (3) at p. 759*: 
“It is the duty of the Crown and of every branch 
of the executive to abide hy and obey the law. If 
there is any diffitulty in ascertaining it, the Courts 
are open to the Crown to sue, and it is the duty of 


the executive in cases of doubt to ascertain the law 
in order to obey it, not to disregard it.” 


It may well be as in the present case, 
Goverament may have thought . 


that the 


that the decision of the High Court in | 


the suit by the present petitioners was 
erroneous, and we are informed that they 
intend to appeal to His Majesty in Council; 
but untilthe decision of the High Court 
was reversed, the executive should have 
adopted the course that they had no power 


to grant. any lease inconsistent with the - 


lease to the petitioners; that they had no 


power to Jet into possession any person - 


other than the petitioners, and if such 
other person had entered into possession 
or was attempting to enter into pcssession 


on the strength of any authority granted by - 
the Government, they should have notified ` 


that person that 
nated. The letter cited above, dated March 
28, from the Collector to the Solicitors to 


the petitioners indicates that the Govern-. 
the Kalyanpur Lime. 


ment were treating 
Works Co., Ltd., as in possession granted 
by the Government and that the Govern- 


ihe authority was termi- - 


ment endorsed the action of the Kalyanpur > 
Co. The arguments presented on behalf of 
Banerjee by Mr. P. R. Das and adopted - 


by Mr. P. K. Sen on behalf of Ghose may 
now be examined, They may very simply be 
summarised as follows :— 


Firstly, it is contended, and rightly con- < 
tended, ihat these persons were not parties - 


to the suitby the petitioners against the 
Government and are therefore not bound by 


“the injunction granted against the Govern- 


posed lease is omitted as also is the matter | 


(1) (1887) 2H L 149; 16 L T 378; 15 WR 1049. 
(2) 210 WN 404; 39 Ind. Cas. 78; A I R 1917 Cal. 
786;25 O L J 459, >S 


ment and cannot be held guilty of a breach 


“ thereof. But ifthe Kalyanpur Lime Works - 


and Banerjee and Ghose are considered as. 


servants oregents of the Government, they 


are undoubtedly liable for breach of the - 


injunction if they knowingly acted as 
servants or agents of the Government. 
are unable to say what the precise relation- 
ship between the Government and the 


Kalyanpur Company really was. The al-' 


(3) (1915) A C 750; BLL J PO 152; 
*Page of (1915) A. C—(Hd.] F: 





We’ 


113 L T 346.. | 


1937 ~- 
most simultaneous adoption in March and 
April 1935 of a common line of defence 
may indicate that the action of the Kalyan- 
pur Company was atthe instance of the 
Goveroment, or it may be that the Kalyan- 
pur. Company had been able by some 
means to persuade the higher authorities of 
Government to override the Collector and 


give their support tothe Kalyanpur Com- ` 


pany. But quite apart from the question 
of service or agency, there can be no 
doubt whatever that from the beginning the 
opposite party Banerjee and Ghose, were 
thoroughly aware of the injunction and 
were thoroughly aware that their presence 
upon the quarry with the permission of the 
Government was a setting at naught the 
order of ihe Court, and in these circum- 
stances, the conduct of these respondents 
was a contempt of the authority of the Court 
whether or no they were themselves bound 
by the injunction. The distinction between 
the two kinds of contempt has lung been 
well recognised and was clearly explained 
by the Court of Appeal in Seaward v. 
Patterson (4), where ell the authorities were 
examined, 

Secondly, Mr. P. R. Das endeavoured to 
argue thatthe possession of his client was 
analogous to that of a third party who under 
the Civil Procedure Code, in execution 
proceedings sets up a claim to possession of 
property of which delivery of possession had 
been granted to the plaintiff as against the 
defendant. The analcgy is quite fallacious. 
In the first place, ashas been pointed out 
above, neitherthe Kalyanpur Company ner 
Banerjee nor Ghose is in possession of the 
_ quarry ın question. Moreover, eyen if the 
analogy be good, itis incumbent upon the 
opposite party to show that he was bona fide 
in possession on his own behalf and such 
bona fides isin this case conspicuous by 
its absence. From the very beginning 
the course of affaits was clearly known to 
these respondents. Had their possession 
been bona fide they could have, and 
would have insisted on appearing as 
parties at the trial or in the appeal. 
They were well aware ihat the Government 
could have had no power to grant them a 
lease orenter into a contract or let them 
into possession until the lease to the 
plaintifis had been validly forfeited, and 
after the injunction the Government had no 
title to allow them to continue in posses- 
sion. It is contended further by Mr. Das 
- that the Kalyanpur Company would, had 


(4) (1897) 1 Ch. 515; 66 L J Ch.267; 76 LT 215; 45 
WR 610, 
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they been parties to the suit, have been able 
to present further arguments which would 
have convinced the Court that the lease by 
the Government to the petitioners had been 
rightly forfeited. By way of illustration it 
is said that it had not been pointed out to 
the Court that the grantof the lease was 
governed by the Crown Grants Act, 1895, 
and that this Act renders inapplicable to 
such a grant the provisions of the Transfer 
of Property Act with regard to the require- 
ments of notice of forfeiture, and that re- 
entry by the Crown was the only necessary 
condition to be fulfilled by their forfeiture. 
To this argument, ifit had been offered, a 
simple reply might be made that the Ccurt 
had held that, quite apart from the 
question of notice, no ground for forfeiture, 
either by re-entry or by notice, had been 
committed by the plaintiffs. 

In conclusion, it was said on behalf of 
both the Secretary of State and of the two 
other respondents, that if the Court holds 
that they or any of them have been guilty 
of contempt, they unreservedly apologise 
and plead in extenuation that they had 
committed a bona fide mistake as to their 
respective legal position. That each of the 
three opposite parties has been guilty of 
contempt, the Government by a breach of 
the injunction, and the two other respon- 
dents by setting at defiance the authority 
of the Court, there is no doubt in our minds. 
In the circumstances we deem it sufficient 
to diréct that the Secretary -of State do 
forthwith pay to the petitioners one-half 
of their costs and that the other respon- 
dents, Banerjee and Ghose shall also pay 
to the petitioners one-half of their costs and 
shall be jointly and severally liable there- 
for; and we fix the hearing fee of this peti- 
tion at two hundred and fifty gold mohurs. 
In view of the correct attitude taken on 
behalf of the respondents, that they had 
and have evey intention of treating with 
respect the authority of the Court, we do 
not make any further order. We are much 
indebted to Mr. Baren Bose for his very 
able and lucid argument in support of the 
petition. 

Mohammad Noor, J.—I agree. 
Varma, J.—I agree. 


N. Order accordingly. 
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ay BOMBAY HIGH COURT. . 
Original Civil Jurisdiction Suit No. 140£ | 
of 1935 
. February 11, 1936 
Kania, J. 
INDIAN COTTON COMPANY, Ltp. 
—PLAINTIFFS 
Versus 


HARI POONJOO AND OTHERS—DEFENDANTS 
-© Transfer of Property Act (IV of 1882), s. 58 (f) 
—Comma after words ‘towns'—‘Towns’ goes with 
‘delivers'—Interpretation of statutes—Functuation 
` marks, when not to be relied—Equitable mortgage— 
Offer to deposit title deeds and acceptance thereof 
must precede actual transfer of interest in property 
Creditor in Bombay requesting debtor outside 
"Bombay to send deeds by post—Post office becomes 
agent of creditor—Transaction complete within s. 7, 
Contract Act—Equitable mortgage, however, held not 
,created inasmuch as deeds were deposited with agent 
outside Bombay. 

In considering the plain words of a section punc- 
.tuation cannot be relied upon, The existence of the 
-comma after the word “towns” should not mean 
:that the towns mentioned in s. 58, cl. (f), Transfer of 
Property Act, do not go with the verb “delivers” but 
“with the noun “person.” Taylor v. Bleach (1) and 
“‘Isap Ahmad v. Abhranmji Ahmadji (2), not followed. 
'[p. 975, col. 2.] 

To create a valid agreement in casa of equitable 
„mortgage there must be an offer to deposit the title- 
deeds with the necessary intention to create securi- 
ty thereon, and acceptance of tnat offer theoretic- 
ally, before the title-deeds actually pase from the 
‘possession of one to the other. [p. 976, col. 2.] 

Under s. 58 (f), Transfer of Property ‘Act, it is not 
‘necessary that the debtor giving the security should 
be in Bombay personally but the person should deposit 
the title-deeds in Bombay to a creditor or his agent. 
[p. 975, col. 1 ] 

Creditor in Bombay requested the debtor outside 
Bombay to send the title-deeds of immovable prop 
erty as security by post and debtor sent them ac- 
cording ly: 

Held. that. the creditor had constituted the post 
office their agent, expressly or impliedly, for the 
purpose of receiving the title-deeds and when the 
title-deeds were despatched with the required in- 


tention, the transaction was complete under s. 7, Con- - 


tract Act, but it did not create an equitable mort- 
gage as the ‘deposit was made outside Bombay.- [p. 
976, col. 1.] 

- [English Case-law referred to.] 


| Mr. N. P. Engineer, forthe Plaintiffs. 

` Mr.M. C. Setalvad, for Defendant No. 2. 

- Judgment. —Plaintifis are merchants 
dealing in cotton and also’ act as pucca 
adatiyas. Defendants are members of a 
joint Hindu family and carry on business 
in the joint family firm name of Balkrishna 
Poonjoo Mali. Defendatts Nos.1 to 4 are 
the’managers of the joint family. For 
several years before 1933 the defendants 
had employed the plaintiffs as their adati- 
yas in respect of their dealings in cotton in 
Bombay. The business was on the usual 
terms and interest was agreed to be paid 
at seven anda halfper eent, per annum. 
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Defendants consigned to the. plaintiffs cotton 
‘bales for sale and against the same the 
p'aintiffs advanced money from time to time, 
The market price of cotton went down and 
the plaintiffs demanded margin from thé 
defendants. In September, 1931, fifty bales 
of the defendants were lying wilh the 
plaintiffs unsold. On August 31, 1931, thè 
defendants wrote to the ‘plaintiffs a letter 
in which they offered to send promissory 


notes and debt bonds as margin. By their 


reply of Septembsr 10, 1931, the plaintiffs 
informed the defendants that they will not 
be accepted and further stated as follows : 
...Therefore, you will please mortgige to us for 
Rs. "9,500 some field owned by yours2]lf and send 
‘the deed from the sama plac: after gətting (it) 
‘Registered’ in our name, Otherwise if there’ be 
‘any field which has been purchased in your name 
you will please send the sale-deed addressed to us 
simply by- ‘registered’ (post). Otherwise, if- you 
have got with you any sale-deed in “favour of an- 
other person then along with the said deed you will 
pleasa send a letter written by him stating that he 
is giving us the said deed as taran (margin mo3ey) in 
connection with Balkrishna Pconjoo’sbales... 
In reply the defendants wrote a letter 


dated September 15, in which they stated ; 
.. Your letter was received yesterday. Accord: 
ingly, as required by you, a sale-deed has been sont 
to you. The particulars thereof aje: i 
. The said - sale. deed is jena (with you) ag 
security on account of my fifty bales of cotton which 
are lying with you: The said deed is in favour of 
Hari Poonju Mali. But we both of ug are brothers 
and are joint. Moreover his letter of consent is also 
annexed hereto, You will, therefore, be pleased to 
accépt the sale-deed and you will pleasa not cause 
of inconvenience to Devrao Madhavrao on account’ 
of me... . 

: The said sale-deed has been sent. by registered. 
post. You will please send a, letter acknowledging 
receipt thereof .. 

Along with this letter was sent an undated 

letter signed by Hari Poonju Mali in which 
that par ty stated as follows : 
- “But I am giving you by way of security a sale- 
deed for Rs. 6,000.. passed in my favour against: 
the loss arising on account of rates going down... 
I hava deposited tha said sale-dsed by way of secu- 
rity with you...” 

‘The sale deed mentioned in the above 
correspondence was sent by registered post: 
and is produced by the plaintiffs. The 
bales remained unsold, and in 1933 the mar- 
ket having further gone down, the pleint-. 
iffs wrote six more letters calling upon the. 
defendants “to send security” for “the deficit., 
On February 2, 1934, Hari Poonju Mali 
wrote the following letter to the plaintiffs : 

.“...The reason for writing (this) is as follows: - 
Field bearing survey No. 60is allotted to the share 
of Balkrishna Poonju Mali. I have no dispute what- ` 
ever regarding the-same, You will, therefore, accapt - 
the sale-deed sent herewith as a security.” . i 

Another sale-deed was sent along with. 
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“that letter. On February 16, 1934, the 
plaintiffs cent areply in which they stated 
as follows : r ; 

“You have sent 1 (one) sale-deed. It will suftice 
if you s2nd similar (sale) deeds in respect of two more 
fields. Please, therefore, send a reply at once.” 

-In reply the defendants sent an undated 
letter in which they inter alia stated as 
follows : 
__“...Yousay that you want a sale-deed for double 
the amount payable by us by way of security. But 
you have got my two sale-deeds of the value of at 
-least Rs, 9,000 this day. Notwithstanding this Ido not 
-wish to go against your wish. Therefore, I have 
this day ‘sent to you again a sale-deed of the value 
of at least Rs. 4,000. You have got im all three 
sale-deeds of the value of Rs. 13,000...by way of 
security...” 


The plaintiffs in reply sent a letter on 
. March 7, 1934, stating : 

“Your letter is received and the contents are 
noted. Similarlya sale-deed in respect of S. No. 214 
‘dand) measuring A, 9-7G. sent therewith on account 
‘of taran (margin money) is received ..” 

‘The plaintiffs thereafter sold the bales 
and claimed a deficit of Rs. 2,632-13-11 
from the defendants by their letter of Octo- 
ber 6, 1934. At the request of the plaintiffs 
the defendants algo confirmed that they 
were indebted to the plaintiffs for 
Rs. 2,632-13-11. The defendants at first 
contended that they were agriculturists 
-within the meaning of the Dekkhan Agri- 
‘culturists’ Relief Act ‘and the Court had 
no jurisdiction totrythe suit. Thé plaint- 
iffs thereupon elected not to claim a. fers 
sonal decree against the defendants and pro- 
ceeded with their suit only asa mortgage 
suit. The only point in dispute which, 
therefore, remained to be decided was whe- 
ther there was a valid equitable mortgage 
created in favour of the plaintiffs by the 
defendants sending the title-deeds as men- 
tioned above. On behalf of the defendants 
it is urged that having regard to the word- 
ing ofs. 58, cl. (f), Transfer of Property Act; 
it is necessary that the person making the 
‘deposit of title-deeds should be in Bombay 
and it isnot permitted to send the title: 
deeds by post. The clause was inserted in 
s. 58, by Act KX of 1929. Before that 
amendment the relevant portion of s. 59, 
ran as follows : : : 
| “Nothing in this section shall be desmedto ren- 
der invalid mortgazes made in the towns of Cal- 
cutia, Madras, Bombay, Karachi and Rangoon,...by 
delivery to a creditor or his agent of documents of 


title to immovable property, with intent to create a 
security thereon.” 

Clause (f), s. 58, at present runs as fol- 
lows: . i 

“Where a person in any of the following towns, 
namely the, towns of Calcutta, Madras, . Bombay, 
Karachi, Rangoon, Moulmein, Bassein and Akyab ~» 
delivers to a creditor ọr his agent documents of 
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title to immovable property, with intent to create a 
security thereon, the transaction is called a mort- 
gage by depasit of title-deeds.” 

The contention is obviously raised te- 
cause of the comma after the word ‘towns’ 
‘and becausein the present clause the words 
“in any of the following towns,” are put 
immediately after the -word “person” and 
before the verb “delivers.” Relying cn the 
terms of this clause itis urged that the 
word “person” must go with “towns” and, 
therefore, the person should be “in the 
towns” when the documents are delivered. 
It is urged that there is no hardship in 
interpreting the clause in this manner, be- 
cause it has always been contemplated that 
this particular kind of mortgage could be 
created’ within the Presidency-towns and 
the towns menticned in this clause, and 
nowhere else ; for that purpose it is essen- 
tial that the party delivering the title-deeds 
should be in Bombay. Itis pointed out that 
the existence of the comma after the word 
“towns” clearly indicates that the towns 
mentioned in this clause do not go with 
the verb “delivers” but with the noun “per- 
son.” In support of the contention that 
punctuation should be relied upon, my at- 
tention has been drawn to Taylor v. Bleach 
(1) and Isap Ahmad v. Abhranmji Ahmadji 
(2). In my opinion, ‘this contention of the 
defendants is incorrect. In considering 
the plain words of a section punctuation 
could not be relied upon. That was held 
so far back as 1887 in Maharani of Burd- 
wan v. Murtunjoy Singh (3). That decision 
was attempted to be explained away im 
Taylor v. Bleach (1), butthat pcsition wag 
not accepted in Borgonha v. Borgonha (4); 
and has been definitely negatived by the- 
Privy Council in Pugh v. Ashutosh Sen (5), 
I do not think the section has introduced 
any change in the law as to the rights of 
the parties. Under the old secticn it was 
necessary that the deposits should be made 
in Bombay and that could be done through 
an agent also. Under the present provi- 
sion alsoin my opinion, it is not necessary 
that the debtor giving the security should 
be in Bombay personally. As I read the 


_(1) 17 Bom. LR 56; 27 Ind. Cas. 494; A I R 1918- 
Bom. 50; ee ar wa 

(2) 41 B 5E8; 41 Tnd. Cas. 761; A IRI9I7 Bom. 251: 
19 Bom, L R 879," aaa 
a, 14 I A 30; 14 C 365; 3 Sar. 772; 11 Ind. Jur, 275 


ch ee 
(4) 22 Bom. L R 361; 59 Ind. Cas. 931; A IR 
Bom. 245; 44 B924. ma 

(5) 31 Bom. L R 702; 114 Ind. Cas. 604; A IR 1929 
P C69; 56 I A 93; 8 Pat. 516; 33 O W N 323: 29 L W 
449; 10 PL T 155; 6 Ọ-W N 151; 49C LJ 415; (1929): 
Å L J170; 56M L J57 (P. OC), 
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section it means that the persón should depo- 
‘sit the title-deeds in Bombay to a creditor. 
I realise that it would have been perhaps 
-betler if the legislature had put the word 
“delivers” immediately after the word ‘‘per- 
son” in cl. (f), instead of putting it after 
the various towns mentioned therein. Even 
taking the sequence as itis, Iam unable 
to hold that the various towns cannot be 
read properly as going with “delivers” and 
must be read in connection with “person” 

only in the section. Under the circum- 
stances the proper construction of the clause 
is that the debtor should deliver, in any of 
the towns mentioned in the clause, to a 
creditor or his agent, the documents of title 
toimmovable property with intent to create 
a security thereon. The question, therefore 
must resolve itself into a question of fact: 

whether on the evidence it was established 

ines the title deeds were delivered in Bom- 
bay. 

In this connection on behalf cf the de- 
fendants it is urged that they were not in 
Bombay. and had sent the tille-deeds, at the 
request of the plaintiffs, by post. In the 
present case, therefore, the plaintiffs had 
constituted the post office their agent, ex- 
pressly or impliedly, for the purpose of 
receiving the title-deeds from the defend- 
ants, and when the titledeeds were des- 
patched by the defendanis from their 
native place with the required intention, the 
transaction was complete and the validity: 
thereof is to be determined on that footing? 
It is pointed out that under s. 58,. Cl, (A), 
ib was not necessary to have an agreement 
preceding the mortgage by deposit of title- 
deeds. Even if the facts were considered 
from the point of view of an agreement, 
it is pointed out that having regard tos. 7, 
Contract Act, the plaintiffs had prescribed 
the manner in which the proposal was to 
be accepted, and the defendants having 
accepted itin that manner, the transaction 
was complete when the letters were post- 
ed. It is urged that ifthe plaintiffs had 
sent their representative and received the 
title-deeds at the defendants’ native place 
the transaction would have been completed 
immediately the defendants handed over the 
title-deeds.to the plaintifis’ representative. 
In the same way the post office. being the 
plaintiffs’ agent for the purpose, the tran- 
saction was similarly completed when the 
title-deeds were posted. On behalf of the 
plaintiffs, on the other hand it is urged, 


that there must be an agreement preced-" 
ing the deposit of title-deeds and ss. 4 and’ 


By Contract Act, would BUDA It is contended 
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{hatin whatever way the correspondence -is 


looked at, the transaction would not be com- 
plete, as against the defendants, till the docu- 
ments were actually received by ihe plaintiffs 
at Bombay. It is pointed out that even ifafter 
the title-deeds were sent, if the defendants 


‘sent a telegram to the plaintiffs, before the 


title-deeds ` were received. in Bombay, 
intimating that the title-deeds were not to 
be taken as security, there would be ro 
equitable’ morigage. It is further pointed 
out that under the Posts and Telegraphs 
Act, VI of 1898, the defendants czuld have 
got back the documents after they had 
posted the same without the consent of the 
plaintiffs if they were so minded. Itis, 
therefore, urged that the: post office could 
not be considered the plaintifs’. agent in 
India. 

It, therefore, remains to be determined, 
on the evidence, whether the title-deeds 
were depositedin Bombay. While realizing 
that in some peculiar circumstances there 
may be no separate agreement to deposit 
the ,title-deeds, I think the agreement must 
ordinarily precede tke actual transfer of 
interest in immovable property, as defined’ 
by the term “mortgage” in the Transfer of 
Property Act. Section 58, cl. (f), requires 
that the depcsit should be with the inten- 
tion to create a security and that’ intention 
must be conveyed to the creditor and the 
title-deeds accepted by him on that footing. 
Therefore, there must be an offer to deposit 
the title-deeds with the necessary intention 
and acceptance of that offer theoretically, 
before the title-deeds actually pass froni the 
possession of one to the other. It may be 
that in certain cases, the two acts being 
together, it may be difficult to exactly point 
out the moment the agreement took place, 
before the title-deeds were banded over, aè 
the agreement may be completed by the act 
of handing over the litle-deeds by one and 
receiving them by the other. 


- The defendants strongly rely on the 
decision in Thorappa v. Umedmalji (6), for 
their contention that the delivery of the. 
title-deeds was to a specially appointed 
agent and also that the post: office was the 
agent of the plaintifts fur receiving the title= 
deeds. That decision was in respect of a 
kundi sent by post which was lost in transit. 
The hundi had been endorsed and it was 
contended that it was sent under the instruc 
tions of the other side by post., The 
material. dispute between the parties was 


< (6) ee LR 604; 87 Ind, Cag, 226; A I R 1994 
om. 7 
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whether after the endorsement the hundi 
was delivered to the endorsee so as to pass 
the title in the hundi. Mulla, J., held ‘that 
to complete a transfer of the property in 
the hundi it must be established that there 
wasan authority, express or implied, from 
the party conveyed tothe sender, to send 
the hundi by post. If that was proved, 
. there would be delivery of the hundi to the 

authorized agent and the property passed. 
It was pointed out that under the regula- 
tions of the Indian Post Office a letter once 
posted cannot be reclaimed except under 
special circumstances. . 

The decisions: in Ex parte Cote: In re 
Derese (7), Thairwal v. Great Northern 
Railway (8) and Norman v. Ricketts (9) 
were relied upon toshow that if there was 
an express or implied authority to send by 
-post, the Post Office would be the agent of 
.the addressee; if there was no such authority 


the Post Office would be the agent of the’ 


sender. Lord Hailsham's Laws of England, 
‘Vol. If, page 629, also supports that view. 
The decision in Badische Anilin and Soda 
Fabrik v. Basle Chemical Works, Binds- 
chedler (10), also supports the same conten- 
.tion; in respect of delivery of goods. It 
cannot be disputed that title-deeds of an 
-immovable property would fall under the 
definition of “goods,” within the meaning 
ofthe Contract Act. It remains, therefore, 
to be considered whether on the correspon- 
dence. the. plaintiffs had given authority, 
express or implied, to the defendants to send 
the title-deeds by post. 

In my opinion, the correspondence indi- 
cates clearly that the plaintiffs asked the 
defendants to send the title-deeds by post. 
In the first letter written by them they 
suggested three alternatives, and although 
.the Post Office isnot mentioned expressly 
in respect of each of them, reading the letter 
as a whole, itis clear that the plaintiffs had 
intimated that the defendants should send 
the title-deeds by post. If so, that is 
sufficient to make the Post Office their agent 
to receive the title-deeds on their behalf. 
Reading the correspondence as a whole in 
1931, it.s2ems to me, therefore, that the 
plaintiffs having constituted the Post Office 
their authorized agent to receive the title- 
deeds and intimated the same to the 
defendants, as soon as the defendants sent 


wee stele) 9Ch. A 27; 43 L JB K 19; 29 L T 598; 22 
(8) (1910) 2 K B 509; 79L J K B921; 186: 

17 Manson ba $ B921; 103 L T 186; 
(9) (1886) 3STLR1 


82, ; oe 
(10) (1898) A O 200; 67 L J Gh, 141; 77 LT 573; 46 


W R255; ATL R 82, 
166—123 & 124 
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th: title-deeds accordingly, under s. 7 


. Contract Act, the transaction was complete. 
“The plaintiffs’ contention that the defend- 


anis could have cancelled the security 
before the dccuments were received in 
Bombay is incorrect because it assumes 
that the transaction remained incomplete 
when the title-deeds -were posted. In 
respect of the subsequent title-deeds 
received in 1934 also, the* plaintiffs demand- 
ed the same and although in those letters 


-there is no express reference to the Post 


Office, reading the correspondence as a 
whole, it seems clear that the suggestion was 
that the o'her title-deeds shotild also be sent 
by post. In fact they weré:sosent. °` 

- On behalf of the plaintiffs, reliance was 
placed on the decision in Jagjivandas v. 
Nagar Central Bank (11). That also was a 
case under the Negotiable Instruments Act. 


“Kajiji, J., held that from the mere fact that 


cheques were sent from time to time by post 
in the ordinary course ef business, it could 
not be inferred that there was any implied 
request from the one party to the other to 
send cheques’ by ordinary post. In my 
opinion that decision “does not help the 
plaintiffs. I recognize that the mere fact 
that the parties did correspond by post 
would not be sufficient to spell out an 
authority to send by post. As however in 
the present case an express request to send 
it by post was made and the first title-deed 
was sa sent, {he subsequent correspondence 
between the parties should be read along 
the same lines, .and in the absence of any 
indication to the contrary, either in corres- 
I think that the 
whole evidence justifies the conclusion of an 
implied authority given by the plaintiffs to 
send the subsequent title-deeds also by post. 
The plaintiffs hold these title-deeds asa 
result of this correspondence and, therefore, 
in my opinion the title-deeds were not 
deposited in Bombay within the meaning of 
s. 58, cl. (f), Transfer of Property Act, and 
there is no valid mortgage by. deposit of 


-title-deeds within the meaning «of thit 


clause. 

The general contention-about the effect of 
s. 18, Posts and Telegraph Act, VI of 1598, 
and the rules stated to have been framed by 
the Governor-General in Council need not 
be considered. It was contended that the 
observations in Thorappa v. Umedmalji (6) 
were on a wrong assumption that the old 


- Act was in force. The report does nol show 


that the Court was proceeding on the 


(11). 28 Bom. I R 296; 93 Ind, Ons, 619; A L.R 1926 
Bom, 262; 50 B 118, ; 
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footing of the old Act and not Act VI of 1898 
-whenthat decision was given. The Post 
Office Rules put before the Court, on the 
face of them, are only issued under the 
authority of the Post-Master Generel and 
the learned Counsel for the plaintiffs did 
not draw my attention to its publication in 
the “Government Gazette’ or to any 
statement indicating that they were made 
: oF published by the Governor-General in 
Council under .s.18 of the Act. I had, 
therefore, no occasion to consider the exact 
effect of those rules on the facts of this 
case. The suit will, therefore; be -dismissed 
with costs, =~ -- 

D. Suit dismisse d. 


nee 


_ _ OUDH CHIEF COURT 
Criminal References Nos. 47 and 48 ° ~ 
of 1936 
December 8, 1936 
ZiA-UL-Hagan, J. 
EMPEROR—COMPLAINANT 
versus 
MAIKU LAL—Accusep 
. Motor Vehicles Act (VIII of 1914), s. 16—Motor 
Vehicles Rules, 1935, rr. 131, 87—Offence under the 
Rules—Summons mentioning only s. 16—No parti- 
culars of charge given in summons—Trial, if legal. 

Section 16, Motor Vehicles Act, applies to all con- 
traventions of the provisions of the Act or of the 
rules made thereunder so that amere reference to 
that section in the summons can give absolutely no 
idea to the accused of the exact nature of the offence 
with which he is being charged. 

Consequently, where the actual charges against the 
accused were for breach ofr. 131 of the Motor Vehi- 
eles Rules, 1935, and of r. 87, first part, but the sum- 

-monses issued to the accused only mentioned s. 16 
of the Act and no particulars of the charge were 
_ given. in the summonses: 
Held, that the conviction following the trial on 
` such charge should be set aside. Kehar Singh v. 
Emperor (4), distinguished, Lal Chand v. Emperor 
(1), Emperor v. Kunwar Rananjai Singh (2) and Hasan 
Ahmad v. Emperor (3), relied on. 
Or. Ref. made by the Sessions Judge of 
Hardoi. 
Mr. S.C. Dass, Assistant 
Advocate, for the Crown. 
Messrs. K. N. Tandan and Aradh Behari 
Varma, for the Accused. 
Judgment.—These two criminal refer- 
ences have been made by the learned 
Sessions Judge of Hardoi in two cases in 
which the same person ‘Maiku Lal was the 
accused. ` 
Maiku Lal plies a motọr bus on hire. In 
-one of the cases the charge against him 
was that on March 22, 1936, he carried pas- 
sengers in excess ofthe sanctioned number 
in his motor lorry twice, once at9 A. M. 


Government 
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and cgain at 1 p. it. so that the charge was 
for breach of r.13i cf the Motor Vehicles 
Rules, 1935. The other case was started 


against Maika lal on one Behari Lal 
making a report to the Police on 
May 29, 1936, that his daughter had 


knocked down and injured by 
a motor car on May 28. The Police on 
investigation found that it was the motor 
which Maiku Lal was driving that injuried 
the girl. Sothis wasa case of breach of 
r. 87, first part of the Motor Vehicles Rules. 
In the cases, however, the summonses 
issued to the accused only mentioned s, 16 
of the Motor Vehicles Act, as the section 
under which the accused was to appear 
and answer a‘charge. No particulars of 
the charge were given in the summonses 


been 


‘nor were the rules for the breach of which 
“the prosecutions were launched, mentioned. 


The learned Sessions Judge relying on 
the casesof Lal Chand v. Emperor,11 0 
W N 828 (1), Emperor v. Kunwar Rananjat 
Singh, A IR 1928 All. 261 (2), and Hasan 
Ahmad v. Emperor, A I R 1928 All. 492 (3), 
has made these references on the ground 
that the trials were bad and has submitted 
the record to this Court for orders. 6 

I have heard the learned Assistant Govern- 
ment Advocate as well as Counsel for the 
accused atlength and have come to the 
conclusion that these references must be 
accepted. The case of Lal Chand v. Em- 
peron, 1LO W N 828 (1) was exactly similar 
to the cases now before me and] see no 
reason to differ from the opinion of my 
learned brother Thomas, J. In the case of 
Emperor v. Kunwar Rananjai Singh, AIR 
1928 All. 261 (2), the description of the 
offence inthe summons was not so meagre 
asin the present cases and yet the trial 
washeld to be vitiated. The judgment of 
the Bench which heard the case was deli- 
vered by Walsh, J., who remarked : 

“In the first place there is nosuch thing as an 
‘offence’ under s. 16, Motor Vehicles Act, at all and in 
the second place there is no offence so fer as we can 
discover inthe Motor Vehicles Act, coming within 
the description given by the Joint Magistrate cr 


failing to give notice to the Police that your driver 
has killed a boy.” 

And again: 

“We have no hesitation in saying that asummons 
issed bya Magisterial Ccurt which does not contain 


(1) 11 OW N 828; 150 Ind. Cas. 941; 7 R O 75; 35 
te J 1161; A I R 1934 Oudh 370; (1934) Cr. Cas, 

(2) AI R 1928 All. 261; 108 Ind. Cas 230; 26 A L 
J 331; LR9A 49 Cr; 29 Cr. LJ 357; 9ATOUr, R 
341; I L T40 AlL 102. 

(3) ATR 1928 All. 492; 111 Ind. Cas, 127; 29 Or. 
re 799; 10 A ICr. R334; 50 A 876; 2 AL J 
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inthe form prescribed by the statute particulars 
of the place where the time when and the nature of 
the offence charged, may be disregarded by the 
Person concerned and proceedings taken thereon, if 
objected to, must necessarily be invalid.” _ 

Referring tothe words ‘state shortly the 
offence chargad” in form I of Sch. V of 
the Code of Criminal Procédure the learn- 
ed Judge says : 

“That statutory requirement cannot be satisfied 
bya reference to a general omnibus clause, which 
may include a variety of charges, nor does it jus- 
tify the omission of the place where the date when 
andthe precise nature of the offences, which the 
accused person is suppored to have committed.” 


In the case of Hasan Ahmad v. 
Emperor, A I R 1928 All. 492 (3), 
also the conviction of the accused was 
set aside and it was held that omission 
in a summons to specify the sections of 
the Motor Vehicles Act or rules made there- 
under for breach of which a person was: 
being prosecuted is a serious defect. . |, 

The learned Magistratein his explanation 
has relied on the case of Kehar Singh v. 
Emperor, AI R1935 All. 219 (4), but that was 
a case under the U. P. Prevention of Adul- 
teration Act and the rel question for con- 
sideration was whether the trial of a per- 
son in less than aweek from the service 
of the summons on himin contravention of 
s. 15 (2) of the Act was an illegality or 
merely anirregularily. The remark about 
‘omission to state the particulars of the 
offence in the summons’ appears to be an 
obiter dictum as the judgment shows that 
there was no point taken that the accused 
had been prejudiced by any omission or 
irregularity in the summons which was 
served upon him. 

I may observe that even in his jadgment 
the learned Magistrate under. the heading 
offence complained of refers only to s. 16 
of the Motor Vehicles Act and not to the 
rules for breach of which he was convict- 
ing the accused. Section 16 of the Act ap- 
plies to all contraventions of the provisions 
of the Act or of the rules made thereunder 
so that a mere reference to that section in 
the summons can give absolutely no idea to 
the accused of the exact nature of the 
offence with which he is being charged. 

I acceptthe reference in both the cases 
and set aside the accused's conviction and 
sentence in each case. As the offences 
were not very serious, the -sentences being 
of fine only, and as the accused has had his 
driving license suspended for several 


(4) AT R1935 All. 219, 152 Ind. Cas. 367; 1934 
ALR 987; TRA 326; 36 Cr. LJ 68; 0931) AL J 
M153; L BISA 189 Or; (1935) Or. One, 202; 67 A 
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monihs and as he has been, sufficiently 
punished for breaches of the rules, I do 
not consider it necessary to order a re-trial 
of the cases. 


Ne 


Reference accepted. 





MADRAS HIGH COURT 
Civil Appeal No. 168 of 1933 
August 30,1934 
OURGENYEN AND PANDRANG Row, JJ. 
PANAGANTI VENKATARENGA 
RAYANIM GAR—JUDGMENT:DEBTOR | | 
— A1 PBLLANE - 
WETSUS -H : 
SREE MAHANT PRAYAG DOSS JEE 
VARU AND OTAERS —RESPONDENTS. 

Execution—A pplication for execution filed before. 
date; mentioned in decree—But counter filed and. 
order only after that date—~Irregularity, if can be 
condoned—Diseretion of Court. | 

Where .the application for sale in execution is’ 
made earlier than, the date fixed in the decree, but 
at the tims when the Court was passing the order | 
the’ due date for the application had already ex- 
pired, and it had in fact expired before the counter 
was filed by the judgment-debtor: . : 

Held, that it amounted to little more than 8 mere 
technicality that the actual date of the application 
was earlier than the earliest date which the decree 
provided for and the Court had discretion to con- 
dons the irregularity, if no prejudics would thereby 
be caused to the opposite party. Sethucherla Ram- 
chandra v. Maharajah of Jeypore (1) and Subbaraya ` 
Chetty v. Nachier Ammal (2), relied on. | 

C. A. against an order of the Sub-Judge, ' 
Chittoor, dated December 17, 1932. f 

Mr. Y. Govindarajulu, for the Appellant.” 

Mr. A. Suryanarayana, for the Respon-` 
dents. 

Curgenven, J.—The order under ap-' 
peal directs that execution will proceed- 
under a mortgage decree. There was a 
preliminary decree passed in the ordinary 
course and the parties then by consent filed 
a draft of a decree under which this order 
for execution was passed. The respondent’ 
has taken the preliminary objection that 
no’ appeal will lie from the order. Tha 
appellant pleads that he is not at the mo- 
ment in a position to meet this point and : 
we think that in view of the order which- | 
we propose to pass, itis unnecessary for 
us to decide it. 

The only question which the appeal 
raises is as to the effect to be given toa 
passage in the decree with regard 10 the 
decree-holder’s right to apply for sale, The 
decree provides that the mortgaged: pro- 
perty should be delivered to the mortgagee 
on or before July 1, 1929, and that the 
decree holder should enjoy it in Yeti of sub- 
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-“gequent interest and that the judgment- 
‘debtors should have a right to re-delivery 
“jon condition of paying the full amount of 
the decree by June 30, 1932. If they 
should fail to pay the amount on or be- 
fore that date, the decree-holder should be 
at liberty to apply for sale in due execu- 
tion proceedings. In point of fact the 
decree-holder applied’ some -considerable 
time before that date, namely, on Decem- 
ber 21, 1931, and ihs objection was ac- 
cordingly raised that his application was 
premature. The learned ‘Subordinate Judge 
professes himself unable to see how this 
conclusion -can be deduced from the terms 
of the decree’; “biit-we think that itis per- 
fectly clear, and indeed before us no at- 
tempt has been made to sustain this posi- 
“tions That does not necessarily mean, 
.. However, -that_ we should allow the appeal. 
The lower Court has itself ‘observed that 
‘at the time when it was passing the‘order, 
the due date for ihe application had al- 
ready expired and we find that it had’ 
-expired even before the counter. was filed 
by the judgment-debtor on August 24, 1932. 
Accordingly it amounts to little more than 
a mere technicality that the actual date of 
the application was earlier than the earliest 
date which the decree provided for. We 
think there’ can be no doubt that the Court 
has got discretion to condone an irregularity 
of this character. There aré.a number of 
cases in which this course has been adopted 
where suits have been. filed for -reliefs 
which had not fallen due at the time of the 
plaint, as for instance, money due under 
a mortgage bond: see Sethucherla Ram- 


-chandra v. Maharajah of Jeypore (1) and ' 
Subbaraya Chetty v. Nachiar Ammal (2),- 


and an ejectment filed before the date of 
_ the termination of the lease : see Mammad 
v. Veerayya (3). This course can no doubt 
` only be adopted where no prejudice is 
caused to the opposite side. 
In the present case. we cannot find that 
any such prejudice has been caused. It has 
-been suggested that the judgment-debtor 
might have found greater difficulty in raising 
money to pay off the decree debt owing to 
the pendency of the execution proceedings, 
but it is not said that he made any attempt 
to do any such thing. We, therefore, think 
that there are no sufficient grounds for 
interfering with the order that execution 
should proceed, passed by the lower Court 


1) A I R 1917 Mad. 19%; 34 Ind. Cas. 411; (1916) 1 
NG a La ead ara 
DA ad, 143; 44 Ind. Cas, 863; (19 
WN 199; 7 L W 403, l PEREP VARM 
(8) (1929) M WN 165, ; 
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and we dismiss the appeal, büt in the cir- 
cumstances without ecsts. ` 2 — 
A-N. Appeal dismissed. 


OUDH CHIEF COURT. 
Second Civil Appeal No..161 of 1935 
: January 15, 1937 
Nawavurry AND ZIA UL-HASAN, JJ. 
IMDADUL RAHMAN alias LALLAN 
AND ANOTHER—DETENDANTS 
` —APPELLANTS | 
g Versus a 
PURBI DIN AND OTHERS —DEFENDANTS— 


ee RESPONDENTS : 
Muhammadan Law—Will—Consent of- heirs-— 
Question of validity of consent is to be decided ac- 
cording to Muhammadan Law~—Motive of consent is 
immaterial—Fact that consenting heirs were insol- 


‘vents—Effect of... 


Rules of justice, equity and good conscience can 
only be regorted to when there is no direct legal 
provision about a matter. The question whether the 
consent to a will of a Muslim by his heir is valid 
has to be decided according to the Muhammadan Law 
and the Muhammadan Law does not require that 
the motive of the consent should be gone into, The 
only ‘requisite under the Mahammadan Law is that 
the ,consenting heirs should be adults and possessed 
of understanding, The fact that the consenting 
heirs were insolvents is immaterial. Kali Charan v. 
Mohamed Jamil (3), dissented from, Aziz-wn-nisa 
Bibi v, O. M. Chiene (2), relied on. 


S. C. A. against an order of the District 
Judge of Bara Banki, dated March 23, 
1935. 

Messrs. M. Wasim and Ali Hasan, for the 
Appellants. . A 

Messrs. S. N. Srivastava and Radha 
Krishna, for Respondent No. 1. 


Judgment.—This second appeal against 
a decree ofthe learned District Judge of 
Bara Banki arises out of a suit brought 
by the plaintiff-respondent for a declaration 
that ihe deed of gift, dated July 7, 1927; 
said to have been executed by Shafiqul 
Rahman, defendant No. 3, in favour of his 
late wife Azmatunnissa is fictitious and 
collusive and that the property, the subject 
of the gift, belongs to defendant No. 3 
and.is liable to be attached ond sold for 
payment of the decrees held by the 
plaintiff. 

On January 19, 1926, defendant No. 3 
executed a promissory note for Rs. 250 in 
favour of the plaintif-respondent and the 
latter obtained a decree on foot of it on 
July 21, 1931. Another promissory note 
for Rs. 1,517 was executed by defendant 
No. 3 and. one ‘Mahmud Alam in favour 
of the plaintiff and on this a decree for 
Re. 2,742 was passed in favour. of the 
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plaintiff on March 18, 1929. On July 20; 
1927, defendant No. 3 executed a deed of 
gift (Ex. A-4) in respect of the property in 
suit in favour of his wife Azmatunnissa 
transferring the property to her in lieu of 
her dower which was said to be Rs. 50,000. 
On October 19, 1928, Az natunnissa execut- 
ed a will (Ex. A-5) in favour of the defend- 
ants-appellanits Imdadul Rahman and 
Lamanul Rahman, who are relations of 
defendant No.3 and belong to the same 
family. Azmatunnissa died a few days 
alter making the will, thatis, on October 
31, "1928, leaving as her heirs Shafiqul 
Rahman her husband, Azmatunnissa her. 
sister, Iqbal Ahmad and Nurul Haq her 
uncles’ sons. On December 7, 1928, all 
these heirs presented’ a petition to the 
Revenue Court saying that all of them had 
consented to the will made by Azmatunnissa 
in favour of defendants Nos. 1 and 2 and 
praying that mutation of ihe property left 
by Azmatunnissa be made in favour of 
defendants Nos. 1 and2 under her will. It 
may also be mentioned that defendant 
No. 3 was declared an insolvent on his 
own application on January 21, 1932. The 
plaintif- respondent having failed to obtain 
satisfaction of his decrees against defend- 
ant No. 3 by execution of the decrees 
brought the suit from which. this appeal 
arises on May 30, 1933. His main allega- 
tion was that the deed of giftin favour of 
Azmatunnissa was collusive and fictitious 
and was executed to defeat and delay 
him and the other creditors of defendant 
No. 3. The amount of the dower due to 
Azmatunnissa and the fact of its remain- 
ing unpaid were also denied. 

The learned Civil Judge of Barabanki 
held that the dower due to Azmatunnissa 
was Rs. 50,000 that it remained unpaid, 
that the deed of gift in question was 
genuine and was not executed to defeat or 
delay the creditors and further that the 
will of Azmatunnissa was valid owing to 
the consent given toit after her death by 
her heirs. On theso findings he dismissed 
the suit. ‘ 

In appeal the learned District Judge 
upheld almost all the findings of the trial 
Court but held that the consent given by 
defendant No.3 to his wife’s will was not 
valid as it was presumably given to save 
the property from his own creditors. He, 
therefore, thought that defendant No. 3's 
half share in his wife's inheritance could 
not be affected by the will and accordingly 
in modification of the trial Court's decree 
he decreed the plaintiff's suit in respect 
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of half of the property in suit, The’ 
learned District Judge has relied on the. 
case on Kali Charan y. Mohammad. Jamil, 
(1930) A. L. J. 588 (1), and said that 
though the defendant No. 3 was-not an 
insolvent when he gave his consent to his 
wife's will the principle of that case was; 
applicable. . 
In that case no doubt a Bench of the 


_ Allahabad High Court held that the consent 


given by the heirs of a Muhammadan testator 
who were insolvents, to the will was 
invalid as it was presumably given to save 
the property from going into the hands 
of the Receiver but with great respect we- 
are unable to agree with the principle 
underlying that decision. The learned 
Judges purport to proceed. according to-. 
rules of justice, equity and good conscience 
but rules of justice, equity and. good con~ 
science can only. be resorted to when 
there is no direct legal provision about a 
matter. The question whether the consent 
toa willofa Muslim by his heir is valid 
has to be decided according to the Muham- 
madan Law but the Muhammadan Law does 
not require us to go into the motive of the 
consent. The only requisite under the 
Muhammadan Law is that the consenting 
heirs should be adults and possessed of 
understanding (vide Amir Ali's Muham- 
madan Law, Vol. I, 4th Edition, page 589). 
In another case of the same High Court, 
namely, Aziz-un-nissa Bibi v. O., M. Chiene, 
LL. R. 42 All. 593 (2), two other learned 
Judges gave effect to the consent of heirs 
who had been declared insolvents, even 
before they gave their consent. Presum- 
ably the latter case was not brought ta 
the notice of the learned Judges who 
decided the case of Kali Charan v. Moham- 
mad Jamil, (1930) A. L. J. 588 (1). | a 

We may also note that in the present 
case Shafiqul Rahman was not declared 
an insolvent till about three -years after 
the death of his wife so that a presumption 
as to the motive of his consent would-be 
still more unjustifiable. es ee 

Tt may further beobserved that in the case 
of Aziz un-nissa Bibi v. O. M. Chiene, I. L. 
RB: 42 AIL. 593 (2), the learned Judges applied 
the Muhammadan Law in spite of there 
being some conflict between the principlés 
of that law and the wording of s. 16 of 
the Insolvency Act. In the case before us 
there is no conflict between the Muham- 


(1), (1930) A L J598; 122 Ind Cas. 762; Ind. Rul. 
(1930) All. 314; A I R 1930 All. 498. 

(2) 42 A 593; 59 Ind. Gas, 296; 18 A L J145; 2U P 
LR (A) 251. Pa 
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madan Law and the provisions of any 
enactment and consequently there is all 
the more reason to apply the Muhammadan 
“ Law to the case. 

We, therefore, decree the appeal with 
costs and setting aside the decree of the 
learned District Judge restore that of the 
trial Court. 


N. i Decree set aside. 


ooo 


| LAHORE HIGH COURT 
“Miscellaneous First Civil Appeal No. 499 
i of 1935 
December 9, 1935 
ApDUL Rasagtp, J. 
LAL MOHAMMAD AND GTHRRS—- JUDGMENT- 
DEBTORE—ÅPPELLANTS 
Versus 
Firm KHEM CHAND-RADHA KISHAN— 
DEORBR-HOLDERS—RESPONDENTS. 

Custom (Punjab)—Ancestral property—Ferozepore 
Disirict—Special custom making ancestral property 
in hands of sons attachable for money decree against 
deceased father—Whether exists—Execution—Admis- 
sion in previous execution proceedings—Line of 
attack contrary to it, if can be taken in subsequent 
proceedings—Constructive res judicata, if applies, 
: The Answer to Question No, 32 in the Riwaj-i-am of 
the Ferozepore District does not show that there is 
a special custom in the Ferozepore District which 
makes ancestral property in the hands of sons liable 
to attachment and sale in the execution of a money 
decree against their deceased father. Narain Singh 
v. Ahmad Yar Khan (2), relied on. 

Where during prior execution proceedings the 


decree-holders admitted that ancestral property was- 


not liable to attachment and sale in execution of 
their decree, the doctrine of constructive res judicata 
applies and the decree-holders cannot, during subse- 
quent proceedings, adopt a line of attack which was 
not adopted during tke earlier execution proceedings, 
and which, if taken, was given up. 

Mise. F. O. A. from an order of tke Senior 
eae ese, Ferozepore, dated January 20, 
1935. $ 

Mr. Barkat Ali, for the Appellants. 

Mr. Achhru Ram, for ihe Respondenis. 

judgment. —-One Abdul Karim died, 
Jeaving him surviving ihree minor sons, 
namely Lal Muhammad, Muhammad Munir 
and Gauhar Ali. The firm Khem Chand- 
Radha Kishan instituted a suit for recovery 
of Re. 10,788 against the three minor sons 
of Abdul Karim on October 21, 1924. On 
April 29, 1925, the firm Khem Chand-Radha 
Kishan was granted a decree against the 
minor sons. The decree-sheet contains the 
following words: ` 

“Digri hazumawari jaidad Abdul Karim mut- 
wafi ke di jati hai. Muda Alathin ki zati zumawari 
nahin hogi.” 

On May 26, 1925, the decree-holders 
presented an application for execution of 
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their decree by attachment of certain 
immovable properties. The judgment- 
debtors filed objections on July 4, 1925, to 
ihe effect that properties marked A, B, 0 
and D were ancesiral and could not be 
attached under the decree. On August 6, 
it was stated on behalf of the decree- 
holders. that none of the properties were 
ancestral. The executing Court thereupen 
framed two issues, one of which was in the 
following terms: 

“Whether the houses in dispute were ancestral 
gua the judgment-debtors, and hence not attachable 
and saleable in execution of the decree. 

On February 1, 1927, the Counsel for 
the decree-holders made the following state, 
ment. 
~ “Main taslim karta hum kih makanat A,B. GC 
one-third D kiteh zamin jaddi hai. Unka malba 
nilam hona chahiye. Un men siraf madyunan ki 
rihaish hai. Main yih bhi taslim karta hun ki un 
men paidawar wagaira bhi rakhte hain. 


The executing Court held houses, A, 
B,Cand one-third of D to be ancestral 
and released ihem from attachment. It 
also held that these houses were used for 
residential purposes and for purposes 
subservient to agriculture, and that they 
were not liable to attachment and sale on 
that ground also. Properties E, F, G and H 
were held to be self-acquired properties of 
Abdul Karim, and were, therefore, sold in 
execution of the decree. Both the decree- 
holders and the judgment-debtors appealed 
to this Court. Both of these appeals were, 
however, dismissed. On November 1, 1932, 
the decree-holders presented another ap- 
plication for the execution of their decree 
and this has given rise to the present ap- 
peal. They: sought execution of their 
decree by bringing to sale the land in dis~ 
pute which is admittedly the ancestral pro- 
perty of Abdul Karim. It was stated that 
there was a special custom in the Feroze- 
pore District whereby ancestral property 
in the hands of the sons of the debtor was 
liable for the debis of their father, and 
that Jagdip Singh v. Narayan Singh (1) 
was, therefore, not applicable tothe pre- 
sent case. he executing Court has held 
that it has been established that there-is a 
special custom in the Ferozepore District 
which makes ancestral property in the 
hands of the sons of the debtor liable to 
attachment and sale in execution of a 
simple money decree against their deceased 
father. The judgment-debtors have come 
up in appeal to this Court. The lower 
Court has baszd its judgment mainly on 

(1) 4 P R 1913; 15 Ind, Cas. 866; 173 PL R 1919; 
160 P W R 1912, 
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the Answer to Question No. 32 in the 
Customary Law of the Ferozepore District 
which runs in the following terms: 

“Question No. 32: Is a minor whose father is 
dead and who has ‘inherited the father’s estate 
liable for the father’s debt ? If such debts are not 
payable till th? minor comes of age, can the pro- 
perty inherited be alienated in the interval? 

Answer: All tribes admit that the minor is 
liable. His liability is, of course, limited to the 
estate he inherits.” 


This identical question occurs in the 
Customary Law of Shahpur District also. 
It was held by a Division Bench of this 
Court in Civil Appeal No. 24 of 1935 Narain 
Singh v. Malik Ahmad Yar Khan (2), 
that all that the answer to question No. 32 
means is that the guardian of a minor can, 
just as the minor can when he attains 
majority, pay his father’s debts and sell 
the ancestral land which came to him 
through his fatherin order todoso. This 
answer does not imply that he succeeds 
his father as his legal representative. It 
merely implies that the guardian has the 
same power in the matter of alienation of 
property as the son has when he attains 
majority. Question No. 32 forms part of 
the Chapter dealing with guardianship and 
minority. I am, therefore, in respectful 
agreement with the observations made by 
the Division Bench referred to above and 
hold that the answer to question No. 32 
does not show that there is a special custom 
in the Ferozepore District which makes 
ancestral property in the hands of sons 
liable to attackment and sale in the execu- 
tion of a money decree against their de- 
ceased father. During the execution pro- 
ceedings which took place in the year 1925, 
it was not asserted by the decree-holders 
that there was a special custom in the 
Ferozepore District which made ancestral 
property liable to attachment and sale in 
execution: of their decree. In fact the 
statement of the Counsel of decree-holders 
- dated February 1, 1927, shows that the 
decree-holderg at that time admitted that 
ancestral property was not liable to attach- 
ment and sale in execution of their decree. 
The doctrine of constructive res judicata, 
therefore, fully applies to the facts of the 
present case and the decree-holders cannot 
during the present proceedings adopt a line 
of attack which was not adopted during 
the earlier execution proceedings, and 
which, if taken, was given up. It was con- 
tended by the learned Counsel for the res- 
pondents that as the houses A, B, C and D 
were bound to be released from attach- 


(2) A IR 1936 Lah. 21; 162 Ind. Cas. 374; 17 Lah. 
133; 8 R L 888; 38 P L R472, 
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ment under s. 60, Civil Procedure Code, 
during the previous execution proceedings 
it was not necessary for the decree-holdera 
to plead a special custom. Jt must, however, 
be remembered ihat a separate issue was 
framed : 

“Whether the houses in dispute were ancestral, 
and hence not attachable and saleable in execution 
of the decree.” 

The houses were released from attach- 
ment because they were ancestral and not 
merely because they wore used for agri- 
cultural purposes. For-the reasons given 
above, I hold that the land in dispute being 
ancestral is not liable to attachment and 
sale in execution of the decree of the rege 
pondents against the appellants. I, there- 
fore, set aside the order of the executing 
Court dated January 20, 1935, and accept 
this appeal with costs | throughout, 


N. Appeal aed: 


~r om 


OUDH CHIEF COURT 
Miscellaneous Civil Appeal No. 30 of 1936 
January 13, 1937 
NANAVUTTY AND Zra-UL-Hasan, JJ. 
Nawab ALI RAZA KHAN—PLAINTIFe 
—APPELLANT 


versus 
Sardar NAWAZISH ALI KHAN— 
DEFENDANT—RESPONDENT i 

Receiver—Appointment of—Person put in posses- 
sion of properties in dispute by Revenue Court after 
contest, he having prima facie title—Receiver, if can 
be appointed for such property. 

Where a person has been put in possession of the 
properties in dispute by the Revenue Courts after 
contest on the ground of his having a prima facie 
title to them, it would not be just and convenient 
for the High Court to deprive him of that possession 
and to appoint a Receiver in his place to manage tha 
property. 

Mis. C. A. against an order of Mr. Justice 


“Thomas, dated March 24, 1936.° 


Messrs. N. Banerji and Radha Krishna, 
for the Appellant, 

Messrs. P. L. Banerji, Muhammad Husain 
Usmani, H. Husain, H.H. Zaidi and Zehub 
Hasan Zaidi, for the Respondent. 


Judgment. —This isan appeal against 
an order of a learned Judge of this Court- 
sitting on the original side refusing to grant 
the application of the plaintiff Nawab Ali 
Raza Khan for the appointment . of a 
Receiver of the property i in dispute in Suit 
No. 4 of 1935. 

The following pedigree will serve to, 
"explain the relationship between the. 
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NAWAB ALI RAZA KHAN 
(died in 1865) 


ir manane ana E I a ENI 


Nawab Sir Newazish Ali Khan 
Died in 1890) 


| 
_N. Hidayet Ali Khan 
(died) in 1924) 





| l 
N. Newazish Ali Khan 


Khan (plaintiff) 


| 
Nawab Nasir Ali Khan 
(died in 1896) 


Nawab Nisar Ali Khan 
(died in 1878) 





K. B. Sardar Mohomad Ali Khan 
(died in 1935), 





| | l 
Mohamad Husain Khan N. Barkat Ali Khan N. Sir Fateh Ali Khan 
(defendant No. 1) : (died in 1912) (died in 1923) 
| 
| AA 
| | | | 
Nisar Ali Khan Muzaffar Ali Zulfqar Ali Talib Ali 
(defendant Khan Khan Khan 
No. 2) 
gang Ta a er nn ah 
, | | i | l 
Sardar Ali Raza Sardar Ali Khan Manzur Ali Khan Saadas Husain Khan MG rang Husain 
han 


The founder of the family Nawab Ali 
Raza Khan obtained a primogenilure sanad 
from the British Government in respect of 
the Nawabganj Aliabad estate in District 
Bahraich and his name was entered in Lists 
Land V of the Lists prepared under s. 8 of 
the Oudh Estates Act (Act No. I of 1869). 
Nawab Ali Raza Khan died on June 24, 
1865, and he was succeeded by his eldest 
son Nawab Sir  Newazish Ali Khan. in 
1868 the British Government made a furtker 
grant to Sir Newazish Ali Khan of property 
situate in the District of Lahore known as 
the “Rakh-Khamba properly". Nawab Sir 
Newazish Ali Khan acquired the Khalikabad 
property in the Punjab in 1871 and the 
te Juliana property in the Punjab in 
_ On January 14, 1882, Nawab Sir Newazish 
Ali Khan, by a registered will, appointed 
his younger brother Nawab Nasir Ali Khan 
as his successor in respect of the 
Nawabganj Aliabad property and as regards 
the rest of his property, be made an oral 
gift’ in favour of his younger brother, 
Nawab Nasir Ali Khan, and mutation of 
names was effected in favour of Nawab 
Nasir Ali Iban on the basis of the said will 
and-gift. Nawab Sir Newazish Ali Khan 


died abroad in 1890 and Nawab Nasir Ali, 


Khan became the owner in possession of 
all the properties’in dispute till his death on 
Nevember 19, 1886. . i f 

On July 15, 1895, Nawab Nasir Ali Khan 
executed two wil’s,~ one in respect of the 
Aliabad property in Bahraich ‘and the othér 
in respect of the property siluate in Lahore 
including property known as the Rakh 


Juliana property which is also in dispute 
in the present case. 

Onthe death of Sir Fateh Ali Khan, his 
son Nawab Nisar Ali Khan took possession 
of all the properties alleging that Sir Fateh 
Ali Khan had an absolute interest in them, 
and he, as his successor-in-law, was entitled 
to fuil proprietary rights in them. On 
December 9, 1925, tke plairtifi's father, 
Nawab Muhammad Ali Khan, filed a suit 
for recovery of all the properties in dispute 
in the Chief Court of Oudh. The suit was 
ultimately decided by their Lordships of 
the Judicial Committee on April 2], 1932, 
and Nawab Sir Fatch Ali Khan was held to 
have only a life interest in the pruperties 
covered by the two wills of Nawab Nasir 
Ali Khan. Nawab Hidayet Ali Khan died 
on October 25, 1924, during the life-time of 
Nawab Muhammad Ali Khan.. Nawab 
Muhammad Ali Khan died on February 3, 


. 1935, and the plaintiff, as his eldest son and 


heir, claims under the terms of the two 
wills of Nawab Nasir Ali Khan of July 15, 
1696, an absolute interest in the properties 
covered by ihe said two wills. Tke plaintiff 
alco claims in the alternative as the eldest 
grandson of Nawab Nasir Ali Khan to'be 
the full owner of the properties in dispute. 
Upon ibese pleadings the plaintiff prayed, 
that a decree fır possession be passed in 
respect of the properties entered in Schs. A, 
B,-D and E attached to the plaint and that 
ke be declared mutawalli of the wakf 
property entered in Sch. C attached to the 


. plaint, and a decree for Rs. 99,168 as 


mesne profits be passed in his favour 
against defendant No. 1 anda decree for 
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Rs. 41,668 as mesne profits be passed’ 


against defendant No. 2 together with the 
costs of the suit. 

On February 20, 1936, the plaintiff, 
through his Counsel, filed an application 
under O. XL, 1. 1 of the Code of Civil 
Procedure for the appointment ofa Receiver 
to take charge ofthe properties in dispute. 
The application was dismissed by the 
learned trial Judge by his order dated 
March 24, 1936. The plaintiff has filed the 
present appeal under O. XLII, r.J, Civil 
Procedure Code against the order of the 
learned trial Judge rejecting his application 
for the appointment of a Receiver. 

We have heard the learned Counsel of 
both parties atsome length. The appoint- 
ment of a Receiver is a matter entirely 
Within the discretion of the trial Judge and 
unlessit can be shown by the appellant 
that the learned trial Judge has not 
exercised a judicial discretion in the 
malter, he cannot. succeed in this appeal. 

The learned Counsel for the plaintiff- 
appellant has strenuously relied upon a 
Bench decision of this Court reported in 
Nisar Ali Khan v. Muhummad Ali Khan, 
60. W. N., 549 (1) at pages 570-572", No 
doubt, when he decides this suit finally, due 
weight will be given by the learned trial 
Judge to the reasoning of the Hon'ble 
Judges who decided First Civil Appeal 
No. 116 of 1927; but the learned Counsel for 
the plaintiff-appellant cannot ask us in the 
Present appeal to hold that the reasoning of 
the learned Judges in the case reported in 
Nisar Ali Khan v. Muhammad Ali Khan; 

_6 0. W. N., 549 (1) is conclusive, and that 
Plaintiff has, therefore, made out a prima 


facie case of title to the property in dispute, 


and that defendant No. 1, whose prima 
facie _title to ownership has been 
recognised by the Revenue Courts, should 


be dispossessed and a Receiver appointed - 


by the Court. If this contention of: the 
learned Counsel for the plaintiff-appellant 
were to be accepted by us, we would-be 
prejudging the whole case and merely 
deciding tke question of ownership to the 
properties in dispute merely upon the ipse 
dixits of the learned Counsel for the 
plaintiff-appellant in utter disregard of the 
evidence that may be produced by both 
parties on the question of ownership to the 
propertyin dispute. The defendant No. 1 
has been put in possession of the property 
in dispute by the Revenue Courts after 

(1) 60 W N 549; 119 Ind. Cas. 337; Ind. Rul, 
(1929) Oudh 497; A I R 1929 Oudh 494. 
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contest on the question of title, but the 
learned Counsel for the plaintiff-appellant 
points out thatthe plaintiff was not a.party 
tothe proceedingsin the Revenue Courts, 
There was nothing to prevent the plaintiff, 
if he so chose, to appear before the Revenue 
Courts and to set up his own title to owner- 
ship and possession of the properties in 


- dispute. 


The nature of the interest taken by 
Nawab Muhammad Ali Khan in the property 
in suit is a very difficult matter to decide at 
this stage without an opportunity being 
given to both parties to produce their full 
evidence on this point; nor are we called 
upon in the present appeal to decide that 
question. Whether Muhammad Ali Khan 
had a power of appointment or not isa 
matter that has not been touched upon by 
the learned Judges who decided Virst Civil 
Appéal No. 116 of1927 Nisar Ali Khan v.’ 
Muhammad Ali Khan, 6 O. W. N. 549 (1), 
in any case, itis a matter which cannot be 
decided off-hand in the present appeal. 
The question whether the deed of nomina- 
tion executed by Muhammad Ali Khanin 
favour of defendant No. 1 fails because it 
was not registered and because it was not 
executed as a will, is alsoa matter which 
cannot be decided off-hand. In short, the 
questions of title raised in the present suit 
are most complicated questions of law, and 
it would, in our opinion, be prejudicing the 
case of both parties, if we express any 
opinion about them one way or the other 
prematurely. It is sufficient for us to hold 
that, in the circumstances of this case 


‘where defendant No. 1 has been putin. 


possession of the properties in dispute by ` 
the Revenue Courts after contest on the 
ground of his having a prima facie title to. 
them, it would not be just and convenient 
for this Court to deprive him of that posses- 
sion and to appoint a Receiver in his place 
to manage the property. : 
For the reasons given above, we are of 
opinion that there is no force in this appeal. 
We have deliberately refrained from 
discussing at length the various contentious 
matters urged in the memorandum of 
appeal, because in. our opinion, they serve 
no useful purpose in enabling us to decide 
the sole question in this appeal as to 
whether the Receiver should or should not 
be appointed. The result is that we 
dismiss this appeal with cosis. The stay 
order passed on Civil Miscellaneous Appli- 
cation No, 328 of 1935 is hereby vacated. 


N Appeal dismissed. `` 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Application No. 81 of 
1933 
July 30, 1936 
Davis, J. C. AND Mtata, A. J. O. 
MANAGER, CENTURY FLOUR MILLS, 
SHIKARPUR —APPLICANT 
VETSUS 
AMIR BAKHSH— OPPONENT 

“Workmen's Compensation Act (VIII of 1923), ss. 30, 
31—Order of Commissioner giving effect to agree- 
ment between parties—Appeal, tf lies—Power of 
Commissioner: to recover arrears himself—Commis- 
sioner, if a persona designata—Judge of Civil Court 
passing order as ommissioner—Revision, if lies— 
Civil Procedure Code (Act V of 1908), s. 115. 

The Workmen's Compensation Act is self-contained 
and provision is made under s. 30, for appeals to 
the High Court from the orders of a Commissioner 
in certain cascs, but no appeal will lie in any case in 
which the order of the Commissioner gives effect 
to an agreement come to by the parties. Chhipa 
Allarakha Isakji v. Bat Sona (1),1eferred to. 

Gaction 31 contemplates that the Commissioner 
shall himself recover arrears and for that purpose 
is tobe deemed a Public Officer within the meaning 
of s. 5, Revenue Recovery Act, 1880. He is to be 
deemed a Civil Court only for the limited purposes 
get out ins, 23. He is himself empowered to recover 
the arrears and need not do so through the Collec- 


or. 

4 Section 115, Civil Procedure Code, relates only to 
the records of cases decided by Courts Subordinate 
té the High Court, and a Commissioner under the 
Workmen's Compensation Act is not a Subordinate 
Court for the purpose of s. 115, Civil Procedure Code. 
He is a persona designata and no revision lies to 
the High Gourt against an order passed by him. 


C.R. App. from an order of the First 
Class Sub-Judge, Sukkur, dated January 


6, 1933. i 
“Mr, Lokumal Naraindas, for the Ap- 
micant, 
Mr. A. P. Fonseca, for the Opponent. 


Davis, J. C.—This purports to be an 
application in revision under s. 115, Civil 
Procedure Code, against orders dated 
January 6, and February 28, 1933, 
respectively passed by the First Class 
Subordinate Judge in his capacity as 
Commissioner under the Workmen's Com- 
pensation Act. It is unfortunate that this 
revision epplication has been so long 
awaiting hearing for it appears to us that 
no revision application under s. 115, Civil 
Procedure Code, will lie against this order 
of the Commissioner. 4 
“Section 115, Civil Procedure Code, relates 
cnly to the records of cases decided by 
Courts subordinate tothe High Court, and 
in our opinion, a Commissioner under the 
Workmen's Compensation Act is not a 
Subordinate Court for the purpose of 
s. 115, Civil Procedure Code. The First 
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Class Subordinate Judge, Sukkur, who has 
passed these orders, was, when he was so 
acting, a persona designata acting as 
Commissioner under the Workmen's Com- 
pensation Act. That Act is self-contain= 
ed, and provision is made under s. 30 for 
appeals to the High Court-from the orders 
of a Commissioner in certain cases, but 
no appeal will lie in any case in which 
the order of the Commissioner gives effect 
to an agreement come to by the parties. 
Reference may ke made to the case in 
Chhipa Allarakha Isakji v- Bai Sona (1). 
In this case, the order of the Commis- 
sioner does give effect to an agreement 
come to by the parties, though the em- 
ployers now wish to evade the terms of 
thak agreement. It is true that by a 
recent amendment of s. 23, Workmen's 
Compensation Act, there now occur in. 
that section the words : 

“and the Commissioner shall be deemed to be 
a Civil Court for all the purposes of 
Bae. and of Chap. XXXV, Criminal Procedure 

cae 7 
and these words are to be contrasted with 
other words in the same section : < 

“The Commissioner shall have all the powers 
of a Civil Court under the Code of Civil Pro- 
cedure, 1908, for the purpose of taking evidence 
on oath,” 
but the effect of the amendment by Act V 
of 1929 is not, in our opinion, to make 
the Commissioner a Subordinate Court for 
the purpose of s. 115, Civil Procedure 
Code. Heis to be deemed a Civil Court 
only for the limited purposes set out in 
s. 23, Workmen's Compensation Act. In 
our opinion, then, the application fails in 
limine. To save further delay and hard- 
ship to the workman concerned, we may 
say that we think that there is no’ 
substance in the objection urged that - 
the Commissioner cannot himself recover 
arrears but must recover them through 
the Collector. Section 31 clearly contem- 
plates that the Commissioner shall himself 
recover ‘arrears und for that purpose is to 
be deemed a public officer within the 


meaning of s. 5, Revenue Recovery 
Act, 1890. The application is rejected 
with costs. 

N. Application rejected. 


(1) A IR 1929 Bom. 68; 114 Ind. Oas. 372; 30 Bom, 
L R 1610. 7 ; 
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A OUDH CHIEF COURT 
Criminal Reference No. 49 of 1936 
December 8, 1935 
Zia-UL- Hagan, d. 

RAM DAYAL—ComPLAINANT 
versus 

MATA DIN AND OTHERS —-OPposITe Party 

Criminal trial—Evidence—Witnesses—Portion of 
evidence found untrue~Whether ground for rejecting 
whole’ of his evidence—Duty of Magistrate to sift 
truth from falsehood—Acquittal—Interference by 
High Court is proper when trial Court has acquitted 
accused owing to wrong view of law. 

Even if a portion of a witness's evidence is found 
to be untrae, it is generally not a ground for reject- 
ing the whole of his evidence altogether. It is 
the Magistrate's duty to sift the truth from false- 
hood and to find out what the real truth of the 
matter was and not to throw out the entire case 
merely on the ground that the matter seemed to 
have been exaggerated by the complainant and 
that truth had been mixed with falsehood. 

Ordinarily the High Court will nol interfere with 
on order of acquittal, especially in a case under 
s. 323, Penal Code, but it will interfere when the 
trial Magistrate has acquitted the accused owing to 
a wrong view of the law, rar A 

Cr. Ref. made by the District Magistrate, 
Unao. l 
_ Mr. S. C. Das, Assistant Government 
Advocate, for the Crown. 

Mr. Matinuddin, for the Complainant. 

Mr. Sheo Mangal Shukla, for the Opposite 
Party. Ki 

Judgment.—This is a reference by the 
learned District Magistrate of Unao re- 
commending that the order of Pandit Shiam 
Sundar Nath Kaul, Honorary Magistrate, 
Second Class, dated August 4, 1936, acquit- 
ting the accused of offences under s. 147 
and 323, Indian Penal Code, be set aside 
and three of the accused persons ordered 
to be re-tried. 

Five persons, namely, Mata Din, his two 
sons Mahabir and Hanuman and two others 
namely Sham Singh and Ganga Prasad 
were tried ona complaint by Ram Dayal. 
The complainant examined some witnesses 
one of whom stated that he saw all the five 
accused beating Ram Dayal, another named 
only three of the accused as the assailants 
and athird deposed to having seen only 
Mata Din beating Ram Dayal. In the 
report made at ‘the thana the names of 
three of the accused only, namely Mata 
Din and his two sons were mentioned. 

The learned trying Magistrate acquitted 
the accused on the ground that the com- 
plainant exaggerated the story and had 
mixed truth with falsehood. 

Ordinarily ihis Court would not interfere 
with an order of acquittal specially in a 
case under s. 323, Indian Penal Code, but 
it appears to me that the learned. Trying 
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Magistrate has acquitted the accused in 
this case owing to a wrong view of the 
law. He finds in his judgment that Ram 
Dayal was undoubtedly beaten as hereceived 
no less than eleven injuries but acquitted 
the accused on the grounds referred to 
above. In my opinion it was the Magis- 
trate’s duty to sift the truth from falsehood 
and to find out what the real truth of the 
matter was and rot to throw out the entire 
case merely on the ground thatthe matter 
seemed to have been exaggerated by the 
complainant and that truth had been mixed 
with falsehood. It has been held in some 
cases by this Court and other High Courts 
that even if a portion of a witness's evi- 
dence is found to be untrue; it is generally 
not a ground for rejecting the whole of 
his evidence altogether. In these circum: 
stances I accept the learned District Magis- 
trates reference and setting aside the 
order of acquittal of the accused send 
back ihe case to the District Magistrate 
with directions to get further inquiry made 
in the case by some other Magistrate 
against Mata Din, Mahabir and Hanuman 
only. 
N. Reference accepted. 


LAHORE HIGH COURT 
Civil Appeal No. 2006 of 1933 
June 7, 1935 
Terg Osann, J. 
Musammat CHINTO AND OTHERS — 
APPELLANTS 
versus 


THEBU AND 0OTAERS—RESPONDENTS 

Custom (Punjab)—Succession—Brahmans of Kangra 
District—Non-ancestral property—Daughters of 
sonless father, if exclude collaterals—Rattigan's 
Digest of Customary Law, para. 23 (1), if refers only 
to ancestral property—Agricultural tribes—General 
custom as to succession to non-ancestral property— 
Riwaj-i-em—Hniry excluding daughters—Whether 
refers only to ancestral property—Opinion of Settle- 
ment Oficer doubting correctness of entry of custom 
in riwaj-i-am— Weight to be attached. ` 

Among the Brahmans and other tribes of Kangra 
District daughters exclude collaterals in inherit- 
ance to non-ancestral property of their sonless 
father. 

Sub-section (1) of para. 23 of Rattigan’s Digest of 
Customary Law refers to ancestral property only and 
the lest sentence of sub-s, (1), is not a correct state- 
ment of the custom prevailing generally in the Punjab. 
Gobinda v. Nandu (12), Miran. Bakhsh v. Mehr 
Bibi (13), Chameli v. Bishna_(14), Nizam-ud-Din v. 
Mahomed Bashir Khan (15), Jano v. Din Muhammad 
(16), Jantan v. Ahmad (17), Ilahi Bakhsh v. Ghulam 
Nabi (12) and Aitbar Khan v. Abdullah Khan (19), 
Teferred to. PS 

The custom found to prevail generally among the 
agricultural tribes of the Punjab in regard to suc- 
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cession to self-acquired or non-ancestral property is 
that the daughter of a sonless male proprietor has 
a preferential right to succeed to such property as 
against collaterals. 

Unless there isa clear statement to the contrary, 
the entry in the riwaj-i-cm excluding daughters from 
succession must be taken to refer to ane2stral pro- 
perty only. Ghulam Mohamed v. Gauhar Bibi (2), 
Sham Daz v. Moolo Bai (3), Rahmat Alt Khan v. 
Sadiq-ul-Nissa (3), Abdul Rahman v Natho (5), 
Mahomed Alam v. Hafizan (6) and Ganga Ram v. 
Naranjan Das (7), referr3d to. : 

The opinion expressed by the Sattlemsnt Offizer 
doubting the truth of the custom in the riwaj-i-am 


is entitled to weight and lessens ths burden on those ` 


seeking to prove it as not correct. 


Narain Singh v. 
Basant Kaur (8), relied on. 


C. A. from an order of the District Judge, ' 


Hoshiarpur, dated August 23, 1933. 

Messrs. Mehr Chand Mahajan and Rattan 
Lal Chaula, for the Appellants. 

Mr. Mehr Chand Sud, for the Respon- 
dents. . 

Judgment.—The property in dispute 
belonged to one Chaudhri, Brahmin of 
Tahsil Dehra, Kangra District, to whom the 
parties have been found to be related as 
follows: 


SANKARU alias NIKKU 
| | l 
Khushala alias Sada Ram Hori Ram 
Gopala 
banana aana eed Uttam 


Their descendants are plaintiffs and Lala 
pro forma defendants Nos. 4 to 5 | 
. Chaudhri (whose 
property F in dispute) 





Jai Karan-Musammat 


F | 
Musammat Rajji (daughter 
i Chinti (defendant No. 1) 


alive) 


| | 
- Tara Chand (defendant Beli Ram (defendant 
, No. 2). No. 3). 


Chaudhri’s wife and his only son, Jai 
Karan, had pre-deceased him. Accordingly 


on Chaudhri’s death, his daughter-in-law,’ 


Musammat Chinti, defendant No. 1, tcok 
possession of his land on the usual widow's 
life-estate and mutation was duly effected 
in hername. Out of this land, Musammat 
Chinti gifted 202 kanals 11 marlas to Tara 


Chand and Beli Ram defendants Nos. 2 and. 


3, who are the daughter's sons of Chaudhri. 


The plaintiffs collaterals of Chaudhri in the. 


5th degree—have sued for a declaration 
that the gift is invalid and shall not affect 
their reversionary rights after thé death 
of Musammat Chinti. The defendants 
pleaded that the land was not ancestral qua 
the plaintiffs and that the donees, being. 
the daughter's sons of the last male-holder, 
were nearer beirs than the plaintiffs, and: 
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therefore, they had no locus standi to contest 
the gift. f 

The trial Judge found that out of the 
gifted land, 66 kınals 11 marlas only ‘was 
proved to be ancestral and that according to 
custom, the collaterals had a prior right to 
succeed to ancestral property, but that the 
daughter's sons were nearer heirs to non- 
ancestral propertly. On these findings he 
granted the plaintiffs a declaration that the: 
gilt was ineffectual against their rights in- 
66 kanals 11 marlas, but dismissed the’ 
suit in respect of the remaining land. The- 
plaintiffs appealed to the District Judge, 
urging that the suit should have been 
decreed in its entirety. The learned 
District Judge, held that under the custom 
prevailing in the Kangra District a daughter 
had no right to succeed to non-ancestral 
property of her sonless father and that, in 
any case, even if she had such aright, a 
daughters son was not recognized as an 
heir to his maternal grandfather, except in’ 
succession to his mother, and as in this case. 
the daughter (Afusammat Rajji) was still- 
alive, “in her presence her sons could not be 


` regarded as heirs of Chaudhri’. On these 


findings, the learned Judge accepted the 
appeal and set aside the gift as regards the 
non-ancestral property also. 4 

The defendants have preferred a second 
appeal, after having obtained a certificate 
from the District Judge under s. 41 (3), 
Punjab Courts Act and pray that the decree ` 
of the trial Court dismissing the suit yua 
mon: ancestral property be restored, 

As already stated, Musammat Chinti is in’ 
possession of her father-in-law’s estate on the 
usual widow's life-tenure. It is common 
ground that on her death, the property will 
be treated as that ofthe last male holder, 
Chaudhri, and will devolve on whosoever is: 
his next heir. The parties are Brahmans 
and inthe absence of a proved custom to 
the contrary would be governed by Hindu 
Law, “under which Musammat Rajji, the 
sole surviving daughter of Chaudhri, is the 
next heir, and on herdeath the property 
will develve on her sons, defendants Nos. 2 
and 3. In Hindu Law, tke plaintiffs are 
much lower in the order of succession and 
will succeed only in the absence of the 
daughter, her sons and their issue. If, 
therefore, no custom is proved, the gift by 
Musammat Chinti tothe daughter's sons of 
Chaudhri is a gift to persons who are nearer 
heirs to Chaudhri than the plaintiffs, and 
consequently the latter have no right ‘to 
challenge it. The only person aggrieved 
by the gift is Musammat Rajji, daughter of 
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Chaudhri, who is the heir přesumptive and 
ifshe has waived her right, or for some 
other reason, dces not wish to challerge the 
gift, this does not improve the position of 
the plaintiffs, who are remoter heirs than the 
donees. 

It is, however, contended that the parties 
are agricultural Brahmans of Kangra 
District and follow custom and not Hindu 
Law. It is admitted that the custom found 
to prevail generally among the agricultural 
tribes of the Punjab in regard to succession 
to self-acquired or non-ancestral property is 
that the daughter of a sonless male 
proprietor has a preferential right to sueceed 
to such property as against collaterals. The 
property in dispute in this appeal has been 
found to be non-ancestral qua the plaintiffs 
and, therefore, according to the general 
agricultural custom of the Punjab the 
plaintiffs will not exclude Musammat Rajji. 
But it is urged thatthe custom in Kangra 
District is different, and reliance is placed 
on the entries in the riwaj-i-uams of the 
District prepared in Lyall’s Settlement 
(1868) and Middleton's Settlement (1914—18) 
to which a presumption of correctness must 
attach, even though they are unsupported 
by instances. The first riwaj-i-am -of the 
District was prepared in “the regular 
Settlement of 1868 conducted by Mr. 
(afterwards Sir James) Lyall. In that 
riwaj-i-am in Answer to Question No. 10 
all tribes living in the District (including 
Brahmans) are recorded as having slated 
that “in the absence of male issue a married 
daughter never succeeds.” No question 
was specifically putin regard to succession 
to non-ancestral property and there is 
nothing in the Question or Answer to 
indicate that the answer was intended to 
govern all kinds of property, irrespective 
of its being ancestral or not. This entry 
has been judicially interpreted in along 
course of decisions as being applicable to 
ancestral property only. THis was conceded 
“by the respondents’ Counsel before me. 
The leading authority on the subject is 
Nidhu v. Ram Singh (1) decided by a 
Division Bench of the Chief Court on 
November 3, 1906. The parties to that case 
were Hindu Rajputs of Kangra and it was 
contended that the entry in Lyall’s riwaj-i- 
‘am was general in terms and governed 
cases cf succession to non-ancestral 
property also. The learned Judges ob- 
served: 7 

“The provisions of the riwaj-i-am obviously apply 
to ancestral property. It is not entered that the same 


(1) 2 P R 1909; 1 Ind. Cas, 457; 25 P W R 1909, 
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rule is applicable irrespéctive of the question 
whether the prope1ty is self-acquired or: ancestral 
and inthe absence of any such entry the provisions 
cannot be construed contrary to the generally accepted 
principle so asto exclude daughters from succession 
to self-acquired property.” 

This view is in accord with that taken in 
a series of later rulings, where it has been 


`- held in reference to similar entries in the 


riwaj-i-ams of other Districts that unless 
there is a clear statement to the contrary, the 
entry excluding daughters from succession 
must be taken to refer toancesiral property 
only: Ghulam Muhammad vy. Gauhar Bibi 
(2), Sham Das v. Moolo Bai (3), Rahmat Ali 
Khan v Sadiq-ul-Nisa (4), Abdul Rahman 
v. Natho (5);Muhammad Alam v.. Hafizan 
(6) and O. A. No. 1723 of 1929 Ganga Ram 
v, Narajan Das (7). 

In ithe second regular Settlement (1886— 
1692) conducted by Mr. O'Brien, the riwaj- 
i-am was not revised. At the conclusion of 


‘the third regular Settlement (1914—1918) a 


volume of Customary Law of the Kangra 
District (excluding Kulu) was published in 
1919. In the Answer to Question No. 49, 


‘which related to daughter’s right of succes- 
‘sion, it is recorded that all tribes, except the 


Suds and Mahajans of Palampur Tahsil and 


Gaddis, Kanets, 


“and Gosains admit that daughters even when 


“married succeed when there is no collateral of the 


deceased upto seven generations; the Suds and 
Mahajans of Palampur limit it to five generations, 


‘while the Gaddis, Kanets and Gosains do not allow 


daughters in any case. Nearly all the tribes admit 


that when there are no sons or widows, daughters 


succeed till they are married, and this seems to be 
the general custom throughout the District, In 
Te villages daughters are not allowed to succeed 
at all." 


This is followed by & number of “illustra~ 
tions,” from various tribes, in some of which 
daughters succeeded, while in others 
collaterals excluded them. In none of these 


“illustrations,” however, is it mentioned that 


property was non-ancestral. A number of 
judicial instances are then cited (pages 96— 
98) of which cnly two related to self- 
acquired property and in both of them the 
daughters were successful. The other cases 
related either to ancestral property, or to 
disputes between a daughter and her step- ‘ 


(2) 1 Lah. 284; 54 Ind. srr ah AIR 1920 Lah. 9; 


-18 P W R 1920; 10 PL R19 


(3) 7 Lah. 124; 95 Ind, Oas. 337; A I R 1923 Lah 
210; 27 P L R 154. : 

(4) 13 Lah. 401; 13° Ind. Oas. 280; AI R 1932 Lah, 
(5) 13 Lah, 458; 140 Ind, Cas. 469; A I R 1932 Lah, 
591; 33 P L R 770; lod. Rul. (1932) Lah. 720. 

(6) 15 Lah. 791; 150 Ind. Cas, 46; AIR 1934 Lah, 
351; 35 P L R 378; 6 R L 839, 

(7) A I R1935 Lab, 518; 165 Ind, Oas. 751; 17 Lah, 
61; 38 P L R 395; 9 R L 300, : 
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mother or thé proprielary body, and, 
therefore, they are not. relevant to the 


point before us. After these “illustrations” 
and judicial citations the following signifi- 
cant remark bythe compiler appears at 
page 98: 

“PRemark.—The title of a daughter to the self- 
acquired property of a proprietor is now beyond 
dispute according to the latest exposition of the law 
on the subject.” 

The next Question and Answer are as 
follows: 

“Question No. 50. Is there any distinction as to 
the rights of daughters to inherit (1) the immovable 
ot ancestral, (2) the movable or acquired property of 
their father? 

Answer 50. No distinction is made between 
movable and immovable, and ancestral and self- 
acquired property.” | 

The only illustration given in support of 
this Answer is a judgment of the Chief 
Court in C. A. No. 368 of 1896 Chiraga v. 
Kali Das which 1 shall discuss pre- 
sently. Then a number of “exceptions” 
are given, all based on judicial decisions in 
which daughters were successful against 
collaterals of varying degrees in succes- 
sion to non-ancestral property. The ba- 
lance of authority was thus clearly against 
the Answer as recorded, and “exception” 
fully justified the remark to the compiler 
of the Customary Law at p. 78, already 
cited. As statedt*above, only illustration 
given in support of the Answer CO. A. No. 
368 of 1895 decided by the Chief Court on 
April 19, 1898 Chiraga v. Kali Das. 

-On referring to the judgment in 
that case, 1 find, however, that the prop- 
erty then in dispute was held to be 
ancestral and therefore the daughter's sons 
were postponed to the collaterals. After 
holding this, the learned Judges remarked 
that even if the land were acquired, the 
daughter's son would not have succeeded. 
This remark was clearly obiter and is 
obviously of little value. This case there- 
fore cannot be regarded as an “illustration” 
of the Answer as recorded. 

In the introduction to the Customary Law 
the Settlement Officer, Mr. Middleton, 
stated that the volume in question had 
been drafted by the Extra Assistant Settle- 
ment Officer, Rai Bahadur Arjan Das, and 
that Mr. Middleton found so little amend- 
ment necessary that he wished to record 
the fact that all credit for the production 
of the volume was due to the Raz Bahadur 
alone. The latest edition of the Gazetteer 
of the Kangra District was also prepared 
by Rai Bahadur Arjan Das and at p. 143 
of the Gazetteer the following remarks 
gccur: pe Me ts pee FS 
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“The custom that governs the succession of daugh- 
ters as giici in fhe replies of the tribes in 
riwa -ian haz Lecu dictated by men who are anxi- 
ous to take others’ property and reminds one of 
the picture in which a man was shown as throwing 
down a lion, who objected that the case would have 
been otherwise bad the picture been drawn by the 
lion. All the tribes state there that they make no 
distinction between ancestral and self-acquiied prop- 
erty in connection with the succession of daughters, 
This is not only not in accordance with what ac- 
tually takes place, but is at variance with the princi- 
ple which governs the succession of ancestral prop- 
erty and which cannot by any stretzh of reasoning 
apply to property acquired by a man. On this 
question the Courts no longer disagree and the 
latest exposition is that self-acquired property goes 
to the daughter in preference to collaterals.” 

lt willthus be seen that the compiler of 
the riwaj-i-am doubted the correctness of 
the Answers as given by the persons corn- 
sulted and expressed his Views in no uun- 
certain terms that they did not represent 
the custom as it existed, but merely dec- 
lared what they wanted the custom to be 
in their anxiety “to take others’ property”. 
As pointed out by a Division Bench of this 
Court in Narain Singh v. Basant Kaur (8), 
the opinion expressed by the Settlement 
Officer doubting the truth of the custom 
in the riwaj-i-am is entitled to weight and. 
lessens the burden on those seeking to 
prove it as not correct. : 

The answers, 28- recorded, ure stated to, 
give the custom of all tribes, residing in 
the Kangra District, and yet it is signifi- 
cant that excepting the obiter dictum in 
C. A. No. 368 0f 1896 Chiraga v. Kali 
Das, to which reference hasbeen made 
above, not a single instance of exclu- 
sion of daughters by collaterals : in 
succession to non-ancestral property has 
been proved inany tribe. In the present 
case, no evidence was led on the point 
and Counsel for the respondents has 
frankly admitted that he cannot refer me 
to any case decided by the Chief Court or 
this Court or any Subordinate Court or to 
any mutation to support the case of his 
clients. On the other hand, the appellants 
have cited the following instances in all 
of which daughters were successful: (1) 
Ex. D-2 Khazan Singh v. Seoti (CO. A. 280 
of 1928) decided by Mr. Sewa Ram Singh, 
District Judge, Hoshiarpur, on August 8, 
1928. The parties were Rajputs of Debra 
Tahsil. A widow in possession of her hus- 
band’s acquired property gifted it to her 
daughter and daughters son. In a well- 
considered judgment the learned District. 
Judge, upholding the decision of the trial 


(8) A IR 1935 Lah, 419; 158 Ind. Cas, 976; 87 PLR 
229; 8 R L 330, ae oe 
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Court, dismissed the suit of collaterals of 
the third degree: (2) Lakhu v, Hari (9), 
decided by Bir Meredyth Plowden, S. J. 
The parties were CGhirths of Kangra 
District and it was found that the colla- 
terals of the third degree had no right to 
succeed to self-acquired property. The 
land then in dispute was situate in a vil- 
lage different from the ancestral village of 
the parties. The learned Judge considered 
this an additional reason for disallowing 
the collaterals’ claim. On this latter point, 
however, the decision was overruled in 
Dayaram v, Sahel Singh (10), but so far as 
the succession to non-ancestral property is 
concerned, the decision stands. (3) Nidhu 
v. Ram Singh (11), a Division Bench case 
of the Chief Court. The parties were Hindu 
Rajputs of Kangra Tehsil, and the decision 
was that near collaterals were excluded by 
daughters in succession to self-acquired 
property. (4) ©. A.No. 73 of 1901 Lohki v. 
Sohnu, O. A. No. 73 of 1901 decided by 
Clark, C. J. and Chatterji, J. on March 24, 
1906. The parties were Brahmins of Mouza 
Suliana, Tahsil Palampur. Daughters ex- 
cluded collaterals in succession to non- 
ancestral property. (5) Khazana v. Lachh- 
man (C. A. No. 387 of 1902), decided by the 
Divisional Judge, Hoshiarpur. The parties 
were Rajputs of Kangra Tehsil. Collaterals 
of fourth degree failed against daughters. 
and their sons. vot 

In addition to this the following cases are- 
cited in Middleton’s Customary Law at 
p. 100, in which daughters excluded col- 
laterals in succession to self-acquired prop- 
erty. (6) Maida v. Hoshna (Civil Suit 
No. 2 of 1902) decided by the District 
Judge, Kangra: Parties Ghirths of Palam- 
pur Tahsil. (7) Civil Suit No. 92 of 1915 
decided by the Senior Sub-Judge, Kangra. 
Parties were Rathi Rajputs. (8) Beli v, 
‘Indar decided by the Munsif, Kangra: 
Parties were Rathi Rajputs. 

The position therefore is as follows: (i) 
The answer, as stated tohave been given 
by the persons consulted at the prepara- 
tion of the riwaj-i-am isin favour of the 
collaterals; (ii) The compiler of the riwaj-i- 
am under whose supervision the answers 
were recorded, however, considered that 
these answers did not state the existing 
custom correctly, but were given for ul- 
terior motives; (iti) The custom as recorded 
in the previous riwaj-i-am (1868) and judi- 


- (9) 64 P R 1893. 
aD 110 P R1906; 31 P L R 1907; 59 P WR 1907. 


(11) 2 Ind, Cas, 457; 2 P R 1909, 
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cially interpreted was not in favour of the 
collaterals; (iv) There are eight judicial 
decisions of various Courts in favour of the 
daughters; (v) No instance has been proved 
of exclusion of daughters by collaterals. 

In these circumstances I have no doubt 
that the initial onus, which ley on the 
defendants, has been discharged and that 
among the Brahmins and other tribes of 
Kangra District, who are stated to have the 
same custcmon this point, daughters ex- 
clude collaterals in inheritance to non- 
ancestral property of their sonless father. 

The learned District Judge further held 
that even if the daughter is entitled to 
succeed, the daughter's sons are not heirs 
to their ,maternal grandfather except in 
succession to their mother. The rjwaj-t-am ` 
does not contain any entry to this effect 
and the District Judge has simply relied 
upon the last sentence in sub-s. (1) of 
para. 23, of Rattigan’s Digest of Customary 
Law. The learned Judge, however, has 
overlooked the fact that sub-s, (1) refers 
to ancestral property only and therefore 
this sentence was not intended to apply 
to cases like the one before us. Moreover 
this part of sub-s. (1) has been considered 
ina number of rulings of this Court and 
has been found nut to be a correct state- 
ment of the custom prevailing generally 
in the Punjab. See Gobinda v, Nandy 
(12), Miran Bakhsh v, Mehr Bibi (13), Cha- 
mheli v. Bishha, 78 Ind. Cas. 778 (14) 
Nizamuddin v. Mahomed Bashir Khan (155 
Jano v. Din Muhammad (16), Janian v. 
Ahmad (17), Ilahi Bakhsh v. Ghulam Nabi 
(18), at p.408* and Aitabar Khan v, Abdula 
lah Khan (19), at p. 169f. The first of these 
cases Gobinda v. Nandu (12), is of special 
importance as it came from the Kangra 
District to which the parties to the present 
litigation belong. 

ln this view of the casə the fact that 
Musammat Rajji is still alive is immaterial 
and this was frankly admitted by the 
learned Counsel for the respondents. As 
ane 5 Lah. 450; 74 Ind. Cas. 644; A I R 1992 Lah 


(13) 41P L R 1910; 31 Ind. Cas. 693; A I R 1915 
Lah, 375;6 P W R1916. 

(14) 78 Ind. Cas, 778; A I R 1920 Lah. 460. 

(15) 8 Lab. 536; 102 Ind. Cas. 238; A I R 1927 Lah 
510; 28 P L R 564; 9 Lah. L J 376. ‘ 

(16) A I R 1929 Lah. 238; 116 Ind. Cas. 183, 

(17) A I R 1928 Lab. 221; 106 Ind. Cas. 817, 

(18) 14 Lah, 404; J41 Ind, Cas. 573; ATR 1933 Lah 
eine | 5 X w T d Ral (1933) Lah. 141. | 

19) 16 Lah. 160; 198 Ind. Cas. 220: A I R1935 
425; 37 P L R 405. ii 


*Page of 14 Lah.—[ Ed] DAS : 
{Page of 16 Lah, —[ Hd. 
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Bhated already, the only person by whom 
the dotlees are postponed is Musammat 
Rajjiand if she has waived her rights or 
for some other reason does not question 
the gift in favour of her sons, who will 
succeed immediately after her, this does 
not help the plaintiffs who are remoter 
heirs. It must be held that the decree 
passed in favour of the plaintiffs so far as 
it relates to mnon-ancestral properly of 
Chaudhri is erroneous. 

I accept the appeal, set aside the judg- 
ment and decree of the learned District 
Judge, and restore that of the trial Judge. 
The plaintifi-respondents shall pay to the 


defendant-appellants their costs in all 
Courts. | : 
N. Appeal accepted. 


matteneen ate a 


_OUDH CHIEF COURT | 
Civil Applicaticn No. 102 of 1935 
January 4, 1937 : 
Srivastava, Ag. C.J. AND SMITA, J. 
` RAGHUNATH PRASAD AND ANoTaER— 
DzreNDANTS—APPLICANTS 
versus 
Musammat PRANA—PLAINTIFE AND ANCTABR 
— DEFENDANT— OPPOSITE Party 
- Bond—Several co-obligees—Suit by one only for 
his share—Maintainability of-—Mistake in framing 
suit due to wrong advice—Amendment of plaint, if 
can be allowed. 

One of the co-obligees under a bond cannot main- 
tain a suit with regard to his share of the money 
only. Kishen Lal v. Chendba (1) and Siluvaimuthy 
Mudaliar v. Muhammad Sahul (2), relied on. 

But where.the Court is satisfied that the non- 
impleading of the co-obligee was a mistake due to 
“wrong advice, the Court will, for the ends of justice, 
“give permission to the plaintiff to amend the plaint, 
especially when the proposed amendment will not 
make any change in the cause of action. 


O. App. for revision of the order of the 
Civil Judge, as Judge of Small Cause 
Court, Rae Bareli, dated August 15, 1935. 

Mr. Zahur Ahmad, for the Applicants. 

Mr. P. N. Chaudhri, for the Opposite 
Party No. 1. 

Judgment.—This is an application in 
revision under s. 25 of the Provincial Small 
Cause Courts Act against a decree passed 
by the learned Civil Judge of Rae Bareli 
inthe exercise of his Small Cause’ Court 
Jurisdiction. The facis of the case are 
that on July 17, 1927, the defendants-appli- 
canis executed a mortgage-deed in favour 
of Puran:Mashi and Suraj Bali. Both the 
obligees are dead, Puran Mashi -being re- 
presented by the plaintif and. Suraj Bali 
by defendant No. 3: The deed of mort- 
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gage was not registered, and, therefore, fail- 
ed asamortgage. The plaintiff brought 
ihe present suit to recover her half share 
of the money due on the bond, dated. July 
17, 1927, and impleaded the legal repre- 
sentative of Suraj Bali as a defendant. The 
defendanta Nos. 1 and 2 resisted the suit- 
on several grounds but they were all found 
against them and theclaim was decreed with 
future interest at 3 percent. per annum. 
The learned Counsel for the defendants 
Nos. 1 and 2 who are the applicants before 
us, has contended that ina case like this 
one of several co-obligees cannot maintain 
the suit with regard to her share of the 
money due under the bond, and that under 
the circumstances the claim should have 
been dismissed. In Kishen Lal v. Chendba 
75 Ind. Cas. 917 (1), it was held that under 
s.45 of the Contract. Act in regard to a 
promise to pay made to two or more persons 
jointly proceedings to enforce the, claim 
must be taken by all the promisees, and 
a suit for his share of the amount brought 
by one of the several promisees is liable to 
be dismissed. In Siluvaimuthu Mudaliar 
v. Muhammad Sahul AI R 1927 Madras p. 
84 (2); alearned Judge of the Madras High 
Court held that if a suit is brought to re- 
cover adebt due to joint promisees, all of 
them must be impleaded and the suit must 
be for the entire debt. They are noten- 
titled to split up their claim and each sue 
separately forhis own share. The learned 
Coynsel for the plaintiff concedes that it 
was a mistake on the part of the plaintiff 
to confine the claim to half the amount due 
onihe bond but prays that in the circum- 
stances, the representative of the other co- 
obligee having been impleaded as a defen- 
dant, the plaintiff should. be allowed to 
amend her plaint so as to claim the whole 
amount due on the bond. Itis further 
pointed out that ifthe present suit is dis- 
missed, it will not be possible for the plain- 
tiff to institute a fresh sujt as sucha suit 
would be barred by limitation. We are 
satisfied that the mistake was due to wrong 
advice and we feel that for the ends -of 
justice it is proper that the plaintiff should 
be given permission to amend the plaint. 
It isnot denied that the cause of action 
for the present suit isthe bond, dated 
July 17, 1827. The proposed amendment 
would not make any change in the cause 
of action. Allthat the propcsed amendment 
is intended to dois to include the whole 
D 75 Ind. Cas, 917; A I R 1924 Nag. 196. 
D) ALE 1027 Mad. 84; 98 Ind, Oas, 549; 51 M L J 
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claim arising out of the.catise. of action-based. 
on the bondin. suit. We accordingly accede 


tothe request of the plaintiff's-Counsel, and. 
setting -aside.the:decree of the lower -Court,. 


send the case: back. to that Gourt for being, 


tried.. afresh, after, allowing the plaintiff to 
amend the,plaint on-the lines stated above. 
The. question of. limitation arising out of 
the. amendment as 
with regard to the..original claim mill also 
be decided afresh. The. plaintiff will pay 
all the costs of.the.defendants incurred in 
this Court, but the cosis in the.lower Court 
will abide the result. ; : 


N. 7 4 Decree set aside.: 


“CALCUTTA.HIGH COURT. 
Civil Appeal.No. 1661 of 1933 | 
November 12, 1935 
4 M. C. Guosz, J. 
DUKHIRAM MADHU—Derenpant-No. 3— 
APPELLANT 


3 versus. - 
RAMLAKSHMI FALIA—PLAINTIFF 
AND OTHERS—DEFENDANTS—RESPONDENT3 
Mértgage—Larger portion than what was mortgag- 
ed cannot be given just because of the proportion of 
the rent. : 
It is not correct as between a debtor and a cre- 


ditor to give the creditor a larger portion than what, 
was mortgaged to him just because of the proportion 


of the rent. 

Where, therefore, the mortgagee agrees to pay 
proportionate rent of land.mortgaged andthe mort- 
gagor is found to possess more land in the holding 
and rent actually paid by mortgagee.corresponds to 
a larger portion of the mortgaged property, the 
mortgagee cannot claim more than what Was mort- 
gaged, 3 < : 

C. A. from appellate decree of the Sub- 
Judge,.: First Court, -Faridpore, dated 
April 22, 1933. wo 

- Messrs. Rishindra, Nath Sarcar and 
Subodh Chandra Dutta, for the Appellant.. 

: Mr. Bijolt Bhusan Sanyal, for. the Res- 
pondents., 

Judgment.—The facts, in short are that 
many years ago defendant. No. 3 and an- 

ther borrowed Rs. 100 from the plaintiff 
and executed a mortgage. -bond:in respect 
o£ 12 bighas of the southern portion. of the 
defendants’ holding. of. 15; bighas of-land 
which they held at a rent.of Rs: 10-9-3. It 
was Stated in the mortgage bond that the 
proportionate: ‘rent of the portion mort- 
gaged would be Rs.. 8-7-0.. Many years 
afterwards the plaintiff-sued.on the mort- 
gage bond. During: the: progress. of the 
suit there wasan agreement between the 
parties to compromise the litigation. - The 
terms of the agreement. were that the de- 
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fendants. wonld. ;sell. 10. bighas of the land 
to the. plaintifyand.. mortgage. 2. bighas ing 
addition to that. But the. deféndants.failed, 
to: carry out the. agreement and thereafter 
the plaintiff, got.a mortgage decree for.sale; 
of. the security. The mortgaged land. was. 
sold in auctioti and. purchased , By- thé 
plaintiff. His. caseis that hé could keep 
possession of only 6 bighas of the land; but 
the defendants by force. dispossessed him 
from the rest of the land. The plaintiff's 
claim is not. only for 12: bighas asi stated 
in the mortgage decree. but. for about. 18 
bighas on the basis that in a recent Cada- 
stral Survey it was found, that-the defen- 
dants’ holding consisted not of 19. bighas 
but of_about 25 bighas,. and inasmuch as 
the rent of the mortgaged portion was 
Rs. 8-7-0, while the rent:of the whole por- 
tion was Rs. 10-9.3,. the plaintiff is entitle 
to. 4.5ths: of the 25 bighas. : ; 
The first ‘Court disallowed: the. plaintiff's . 
claim for 1S*bighas but gave a decree for the: 
12: bighas as. stated in the. mortgage bond.. 
In. appeal the. learned Subordinate Judge. 
has come tothe. conclusion onthe reading 
of the relevant document that the plaintif- 
is. entitled to 4:5ths ofthe total, lands of- 
the defendants; as claimed by the plaintiff 
and. has decreed: the plaintiff's claim. in 
full: Upon hearing the learned Advocates: 
on’ both sides, it is clear that the pringi- 
ple. on, which the learned Subordinate. 
Judge has proceeded is entirely: unjust and 
inequitable.’ ‘In the bond only 12: bighas: 
of land were, mortgaged to the plaintiff. 
Even during the suit the plaintiff agreed 
to. compromise the litigation on receipt of 
12 bighas of land... That compromise failed 
by the. negligence of the. defendants., There- 
after the greed cf the. plaintiff increased 
and: he claimed not: only 12>dighas..but 18 
bighas and the only basis of it is that in 
the mortgage bond it was stated’ that the 
proportionate rent of the mortgaged land 
was Rs..8-7-0, while the rent of, the whole 
was Rs: 1093. It is not correct as between 
a debtor anda creditor to give the-credi+ 
tor alarger portion than what was mort- 
gaged to him just because of the. propor- 
tion ofthe rent. The. plaintiff is liable.to 
pay. Rs. 8-7-0 per annum: from: 12 bighas.of 
land. If the defendants hold, from, the 
landlords 25 bighas of land instead: of 15 
bighas,.as. was originally. settled ‘with them, 
the: question may be fought out: between 


the landlord and-his tenants,.the- defendants. 


That matter has no. concern. with: the 
plaintiff who lent:-his. money on the secu- 
rity of:J2. bighas of. land. bearing rent of 


ag ` 


Rs. 8-7-0 and he is not entitled to get more 
than that on any account. In the result, 
the appeal is allowed. The decree of the 
lower Appellate Court is set aside and that 
of -the first Ocurt restored with costs 
throughout. 
Letters Patent is refused. 


N. Appeal allowed. 


. © 7 RANGOON HIGH COURT. 
‘ Criminal Appeals: Nos. 837 and 936 
| | of 1936 
“ August 11, 1936 , 
Roserts, C.J. AND DUNKLEY, J.” 
NGA SOE MYINT AND ANOTHER— 
; : APPELLANTS 
versus Phe Be 
EMPEROR—Opposits Party. 
Penal Code (Act XLV of 1860), 
Provocation—Not grave and sudden but culmination 
of long period of swaggering and insult—Case does 
not fall within exception but sentence may bere- 
duced—Hvidence—Murder committed during fracas— 
Person taking subsidiary part—Nature of evidence. 
Where the provocation was not inthe nature of 
immediate and grave provocation, but was the 
culmination of a long period of swaggering and in- 
sult ‘which finally made the accused lose his 
temper, the offence is murder and does not fall 
within the exception which may reduce the offence 
to one of culpable homicide. But the provoca- 
tion received, though not sufficient to reduce the 
crime from that of ‘murder to one of culpable homi- 
cide, may nevertheless have been in its cumulative 
effect so exasperating as to render the crime one 
which might be punished.in a manner similar to 
tliat in which the offences of culpable homicide might 
be punished in somewhat similar circumstances, [p. 
996, col. 1.) 
-lt is necessary in cases where there is, a fracas 
and especially where attention is, more particularly 
drawn to a person who is guilty of the act of stab- 
bing, that the evidence against persons who are 
taking a subsidiary part’ should be consistent and 


cléar from the beginning before it can be acted 
upon by a. Oourt of Justice. 


| Or. A. fromthe order of the Additional 
Sessions Judge, Pakokku, dated July 1, 
1936. 

,. Mr, S. T. Leong for Mr. U Ba’ Kyaw, for 
the Appellant. 

. Mr. Ba Han, for the Crown. 


Roberts, C: J.—These are appeals by 
Nga Soe Myint and Nga Kya Sint who 
were convicted by the learned. Additional 
‘Sessions Judge of Pakokku of the murder 
‘of Maung Chit at Hteindamg village. The 
‘first appellant was sentenced to death, and 
the second appellant, aged about 16 years, 
“was sentenced to transportation for life. 
‘The facts show that on March 18 
‘last:in Hteindaing.village Ma Nan Thein, 
“the wife of the deceased, was called bya 
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neighbour who said to her “your husband ' 


will go to extremes. Go and stop him” 
and when she reached the place indicated 
toher as being that at which a quarrel 
was taking place, she found that he was 


already dead. The persons who had been ` 
present at the scene of the crime gave : 


evidence at the Sessions Court, and Maung 
Ye says that the disturbance began, so far 


as he could see, by Maung Chit, the deceas- © 


ed, saying “thcse who have pluck will come 


` and strike me” and Kyaw Sint asking who | 
. it was who said that, Kya Sint added | 
“anyone wanting to beat my elder brother : 


wil; dare to beat him,” and then there was 
a scuffle in which the elder appellant stab- 
bed the deceased with a da twice. Mg. 
Chit fell on his right side, and Mg. Ye 
says that Kya Sint joined in the act by 
pressing on the head with the weight of his 
body. When he was examined by the 


headman, however, Mg. Ye said nothing . 
about this and his evidence against the - 


younger appellant is, therefore; by no means 
so cogent as that against Nga Soe Myint. 
Another person in the group, Mg. Soe, 
says that the deceased was at the junction 
ne road about lamplighting time and 
said: 
whereupon the witness advised Mg, 
to go home and stay there, but he persisted 


in remaining where he was although Mg., 


Kya Set also tried to persuade him. 


After 
a moment or two a struggle 


appellant went and pressed the deceased's 
head with his body. The evidence of Kyaw. 
Set is to the effect that Mg. Soe and Khaing 


Tun were having an altercation, and Mg. 


Chit was also present. He (deceased) had 
an altercation with Soe Myint as the deceas- 
ed said that Khaing Tun had told him that 
he would stab him (deceased). The facts 
appear to be that Mg. Chit was somewhat 
of a belly, and the appellant says that he 
threatened to beat his sister, and when the 
appellant heard of it he said something to 
Khaing Tun who repeated it to Mg. Ohit, 
and this caused or-led to trouble on the 
night in question. The witness Mg. Kyaw 
Set continues with a story which in substa- 
nce corroborates the story of the other two 
witnesses for the prosecution. He says 
that when afterwards he caught hold of 
Mg. Chit, the deceased had a stick in his 
hand, and he adds that the deceased was 
drunk at thetime of the trouble. Mg. 
Khaing. Tun says that Mg. Chit arrived 

he scene saying, “Those who 


“Those who dare to stab me, stab”;. 
Chit ` 


began, and: 
the elder appellant Soe Myint stabbed the: 
deceased several times and the younger! 


a 
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dare to kill me, kill,” and ‘that he. was 
drunk and boasted that he had killed a 
man. Mg. Ngwe Hlaing also gives similar 
evidence, and says that the deceased was 
saying “There is one who wants to stab with 
the da.” Mg. Ye Soe, another witness for 
the prosecution, says that Mg. Chit remark- 
ed “You people of Hteindaing are. proud, 
and only Ba Yin, Po Ataik and Tha Hnyin 
know about me.” He added that he had 
killed a man in the south Yaw, and chal-. 
lenged anyone to come out and attack 
him. The deceased was wounded in a great 
many places, and had as many as 20 da- 
thrusts. One of the injuries, which pierced 
the heart, would be instantaneously fatal, 
and of the others two were sufficient in the 
ordinary course of nature to cause death,’ 
and the cumulative effect of the injuries, 
even without the heart wound, would seem 
to be necessarily fatal. 

The elder appellant made a very full 
statement as to his behaviour on that night 
before the Township Magistrate of Tilin, 
and we pay due attention to it because it 
appears to be not only coherent but to 
bear, upon it the stamp of truth, corroborat- 
ed as it is in small details by the statements 
of the witnesses for the prosecution. In 
effect the defence comes to this, that Mg. 
Chit was a great trouble and nuisance to the 
appellants and: to other villagers. 
He had threatened to beat the appellants’ 
sister, and although the appellant avoided 
him, the deceased continually followed him 
round. On the day of the commission of 
the crime the deceased told him to drink 
some toddy, and the accused was not used 
to drinking liquor and was afraid of the 
deceased, He went to his house and later 
paid a visit to Ko Kya Sint’s house, and 
then the deceased came up to him again and 
asked him his name which he must have 
known perfectly well. The deceased then 
said that there was a man who wished to 
beat him and the appellant said nothing 
in response, but the deceased went and 
brought a big bamboo stick and walked 
round the appellant who called his brother- 
in-law and explained that the deceased was 
preparing to attack him (appellant). Then 
at the road junction Mg. Chit began point- 
ing out the appellant and saying that the 
appellant was the person who would strike 
him, which appellant denied. Mg. Chit 
then showed his stomach and asked the 
appellant to stab him, and it seems that 
Mg.. Chit believed that he was invulnera- 
ble through the possession of some charms 
and could not be hurt. The appellant, 
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according. to. his. own story, declined to` 
strike him, and Mg Chit then boasted that 
he had once murdered a man and proposed: 
to beat the appellant with the bamboo. . The: 
fact that Mg. Chit said that he had once: 
murdered a man is corroborated by witness-" 
es for the prosecution. It then appears: 
that Kyaw Set was apprehensive: of some 
further trouble and tried to pull Mg. Chit’ 
away but was unsuccessful, and. Mg. Ohit- 
struggled and said to Kyaw Set and to 
those who were standing round “Beat if you’ 
have pluck.” In these circumstances the 
appellant says he did attack and stab Mg. 
Chit. and he says at the conclusion of- his 
statement that if he had not done so, Mg. 
Chit was sure to stab him. i 
We have anxiously considered the re-. 
cord of thiscase. The trial was. in many: 
respects extremely unsatisfactory. Although’ 
the elder appellant had made a very full. 
statement of what had occurred, the details: 
of his statement were not put to the witness-' 
es for the prosecution, and it is even at‘ 
this stage extremely. difficult to say from: 
what motives the appellant acted, or- what. 
degree of provocation was offered: to him.: 
It is enough to say that we have to judge’ 
the case according to the. evidence and: 
according to the record the evidence of. 
provocation is not of that character as 
would enable us to say that it fell within: 
the exception which may reduce the offence: 
of murder to one of culpable homicide.. -It. 
was notin the nature of immediate andi 
grave provocation, but was the culmination. 
“of a long. period of swaggering and insult. 
which finally made the appellant lose his 
temper. The offence which he has .com-:. 
mitted must, we think, be: held to be that: 
of murder. None of the witnesses for the. 
prosecution say that the appellant. was: 
threatened in any way by Mg.. .Chis with a 
stick, or that he was struck any blow, or 
even that any words were addressed to him 
of a character which would be gravely pro- 
vocative in the circumstances. At the same 
time we are both satisfied that this isa | 
case notfor the death penalty, but’ for the 
infliction of some lesser punishuient. Under 
the existing law we have no power to award 


-any sentence other than transportation for 


life, and that must be the sentence of the 
Court. But we are of opinion that the pro- 
vocation received, though not sufficient- to 
reduce the crime from that of murder fu’ 
one of culpable homicide, may nevertheless. 
have been in its cumulative effect so exas- 
perating as to render the crime one: which’ 
might be punished in a manner similar to: 
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that‘in which the-offenée of:-culpable: homic: 
ide:might be punished in- somewhat: similar 


circumstances and if. we had: the. power to - 


do’so, we, should make-a substantial! reduc- 
tion.in the sentencé which we’ pags, : ahd-we: 
shall acquaint those in authority with! our: 
views.on that. — 

` With: regard to-the younger appéllant:: 
_we'feel that the nature. cf, the. case: against 
hipi:was somewhat lost sight of by: reason: 
of the: graver: matters alleged against: his 
brother.. It is true that at the. Sessions trial: 
witnesses said that. they saw: him- pressing 
with his-body thé head of'the deceased;. and 
the suggestion is that he was sitting.on the: 
deceased’s head, as I. understand‘ it,-. while. 
the elder appellant was stabbing: We àre- 
not satisfied with the evidence given. In 
our opinion it is: necessary in these cases; 
where; there is a fracas end especially where 
attention: is more - particularly- drawn: 10 -á 
person: Who.is. guilty of the act-of stabbing; 
that the.evidence against persons: whor are 
taking-a subsidiary part should be con- 
sistent and clear (rem thé beginning: before. 
it-can be acted upon’by a Ccurt of Justice. 
In this:case- we find that wher Mg. Ye was: 
examined by theheadmam he ‘said nothing 


N 


about the part laken by. the-youth Kyaw 
Sint. M£..fSoe, another witness -was not 
examined by thecheadman at àl and Mg. 
Kyaw. Set, though he was examined: by‘ the 
headman, said nothing.in his earlier report 
about this youth. In. the circumstances, 
therefore, although there: may be scme 
suspicion that he took part in: the’ affray 
and skould bear some measure of the. guilt,” 
we think, that the grave charge: against 
him has not been: satisfactorily. proyed:: by 
the prosecution, and we-tkerefore ' set' aside 
his conviction-and order . that he forthwith 
be released, ‘ 

Dunkley, J.—I agrees. 

Ne ` © Order accordingly. 


rier s 


moe ìà t io. 
CALCUTTA HIGH COURT” 
Civil Appéal No. 561 of 1934: 
ő Marèh 31, 1936 -. 
__,, GUHA AND BARTLEY, JJI 
KAMARUDDIN SHAH AND oraing— 
©  PLAINTIFFS—~APPELLaNTs - 
5 af apip r NENG versus ` r. 
Shaikh DILJIAN~Dsrenpayt—Reseonpent 
= Citit Procedure Code (Act V of 1608), O. H,'r. 2 
—Défenddnt executing t&o-imortgages ‘in Sacour of 
plaintifi-—Subscquent ‘kobala purchasing property— 
Consideration to.be morigage: loans plus some cash 
payment—Stipulation that sale, if cancelled, whole 
considérdiien to bé técoteratle—Sale cancelled= Suit 
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to -recover cash payment -made—Claim for loan on 
mortgages not included—Subsequent suit on mort- 
gage held -barred:- 

The defendant executed two mortsages of the same 
property in. favour: of ths plaintiff for Rs..-40) and 
Rs. 178 respectively. The plaintiff subsequently 
took ‘from the defendant as a novation of the original 
contract: a kobalafor the sale of the mortgaged 
properties along with some other propsrty for a con- 
sideration- of Rs: 1,000 made up of mortgags loans 
and cash consideration of Rs. 332. Is was stipulated 
that Rs. 1,000 would be recoverable from the dė- 
fendant’ in cas: the. sale was cancelled, ‘which-in 
fact was’subsequently. cancelled. The plaintiff 1e- 
covered Rs: 382-bya suit wherein he omitted to. 
include the mortgage loans, Subsequently he insti- 
tuted; another suit on one of the mortgages: i 

Held, that the contiact evidenced by the kobala, 
enforceable in-certain .cvants was ons. and indivisi- 
ble; that contract superseded the contracts of mort- 
gage, evidenced by two mouitgage bonds. The 
plaintifs not having included the whole of ths claim 
whith they were entitled to make on the terms of 
one and indivisible contract, which extinguished 
and: completely superseded the mortgage must be 
taken to have relinquished the portion of the claim 
which he did not make, so faras the amount of 
Rs, 1,000, the consideration for the contract-evidenced 
by the kobala Consequently, the subsequent suit 
on one of the mortgages was barred under O,1I, r. 2y 
Civil Procedure Code. f 

C. A. from the appellate decree of the 
Additional Sub-Judge, Malda, dated Octo- 
ber 30, 1933. 

Mr. Naresh Chandra Sen Gupta and 
Syed Farhat Ali, for the Appellants. 

Mr. Jatindra M. Choudhury, Syed Moham-~ 
mad Saadulia and Mr. Serajuddin Ahmed, 
for the Respondent. 


Judgment.—This appeal has arisen out 
of a suit for enforcement of a mortgage 
executed by defendant No. 1 and the father 
of: defendants Nos. 2 and 3in favour of 
the plaintiff and his father. The claim: 
made in the suit was resisted by defen- 
dant No.l, the purchaser of the mortgaged 
property; and the only question for con- 
sideration in this: appeal is. whether the 
plaintiff's claim in suit waa barred by the 
provisions contained in O. II, r..2, Civil 
Prócedúře Code. The-question was decided. 
in. favour of tke plaintiff by the Court of 
fifst instance; but the decision of the Court 
c£-Appeal below. was in favour of defend- 
ant: No. 4, the appellant in that Court, 
and tke plaintiffs suit was dismissed by 
the learned Judge in the lower Appellate 
Court. This appeal is by. the plaintiffs in 
the suit, and the only respondent in the 
appeal is-defendant No. 4, the purchaser 
of the mortgaged property; the mortgagor- 
defendanis are not parties to. ihe- appedl 
to’ this Court. f oog 

The mortgage bond on which the clajih 
of the plaintifis: was based was exécuted 
on Bhadra 29, 1329 B, 5, for Rai 440;'the 
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-rate of interest payable was - 6} -Beers -of 
paddy :a rupee a. year subsequent.to the 
mortgage. The .mortgagees..took a kobala 
from the mortgagors “for the ‘sale of -the 
mortgaged . property along with: other pro- 
perties :for the: consideration of ‘Rg. 1,000. 
The original kobala: was. not produced:in . 
Court by .the plaintiff; but.a certified copy 
was placed. on, record by defendant No.-4 
during the trial of the. suit. - The sobala 
appears to have been used as‘evidence'in 
the Court of Appeal below without any 
objection, and it was used as evidence in 
.the case by the learned Advocates appearing -` 
for the parties to this appeal. From the 
kobala and the -document Ex.:-B, in the 
case, an order’: of the. Collector:cancelling 
the sale of .properties purported .to have 
-been conveyed bythe :kobala, ib--would 
appear, as has been -set outin.the judg- 
-ment of the slower : ‘Appellate Gourt, -that 
the mortgage in suit for:Rs. 440 as also 
another mortgage for Rs. 178 were recited, 
and. it was mentioned that: on-account of 
the two mortgages the defendarits’dues to - 
the plaintiffs were Rs. 618. The. consider- 
„ation for kobala, Rs.:1,000, was.made:up'of - 
the mortgage bond loans of Rs.'.61S:and-a 
.cash payment of Rs, 382. There -wére 
- stipulations contained ‘in the kobala, that 
in case of the purchaser being ejected:or 
disposseseed from the lands conveyedsby 
-the .kobala, the whole of: the consideration 


money Rs. 1,000, with interest:at-onevanna , 


per rupee, was to re-paid -with interest 
from the date of the execution ofthe docu- 
„ament till realization. The: kobala :having 
‘been cancelled as inoperative against :de- 
fendants Nos. 1:to 3. and the:plaintiffs dis- 
possessed from the properties covered: by 
the same, the plaintiffs realized the amount 
of Rs. 382 -mentioned in ‘the -kobala:with 
¿interest by suit. In view of. the position 
indicated above, the question was.:whether 
the plaintiffs were. entitled -to sue -:on. the 
mortgage evidencing a loan ‘of Rs. ‘440; 
„could .the suit.in :which:the .appeal ‘has 
arisen be maintained ‘in wiew ‘of the 
provisions of: r.:2, O. :H, Civil Procedure 
.Code ? 

The :kobala was for the. total considera- 
tion of Rs. 1,000, made :up- of ‘the “two 
‘mortgage loans mentioned ‘therein and a 
cash payment of Rs. -382; ‘the:amount: of 
‘Rs. 618 went towards the’ satisfaction -of 
the mortgages, one. of--which was ‘sought 
to be enforced in the suit. he-effect of 
the stipulation contained in the kobala for 
e-payment of the whole of ‘the aniount of 
Rs._ 3,000, with intérest at arate different 
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tfrom “the -raterófinterest menbioned:inithe 
“mortgage "bond for ‘Rs. 440, , was 'that ta 
“new ‘contract -between the patties, extin- 
guishing :théir rights: undenthe-mortgages 
uwas : broweht jinto’ existence. -‘Theccontract 
evidenced by. the, kobala, : “enforceable . an 


ope cee 


„contract dipan e the «contracts of :mort= 
<gage,“évidenced by tthe: mortgage . bonds 
sone of which was sought ‘to’ be" euforced 
-by -the plaintiffs -in - the. -case ‘béfore “us. 
‘Where: was- a suit. forxealization-of. Rs 382 
with interest and IRs. 1000 mentioned:in 
‘thekibala; a ‘money decree was: recoyeréd . 
“by : ithe + plaintiffs. in „respect of: ‘the. claim 
sin -suit,-which must, in -our judgment,-be 
rtaken’-to “be a: part‘of the-claimthat could 
“be ‘made - ‘on ‘the’ contract. evidenced: by the 
“kobala. “The plaintiffs not having -inêludéd 
athe «whole. of athe vclaim which» they were 
“entitled “to make “on‘the‘terms <ofone:and 
“indivisible “contract, ‘which ..extinguished 
and completely. superseded | the „mortgage 
in ithescase before :us must -be taken to 
‘have -relinquished'the ‘portion <6fthe‘elaim 
‘which -he did -not ‘make “so”far-as “the 
-amount.:of: Rs, .1,000,: the consideration for 
ithe contract evidenced by: thetkobala. -In 
‘the ‘dbove ‘view ‘of “the -case’-before us-the 
“learned “Subordinate Judge's ‘decision -has 
to be upheld. | 

‘Té.may be mentioned that. the „appeal 
is defective -inasmuch .as the - mortgagor- 
‘defendants -in the suit in-which.this appeal 
has .arisen -have not been -made Tespon- 
denis in this Court. The appeal is .dis-- 
missed with costs. 


Appeal dismissed, 
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preting-enactment, speculate as to. intention: of. Legis- 
latúre—It must be. interpreted . aha to plain 

“meaning. ~ ` 


1D. 


“998 


ing the land of a member of an agricultural. tribe 
for a full period of twenty years irrespective of the 
encumbrances created thereon by the ownerhimeelf, 


: although- the ‘effect of the order is to extend the com- 
. bined period of the temporary alienations beyond 


roe 


twenty years. [p. 998, col. 2.] . 

Beaton 16 (2), Punjab Alienation of Land Act, 
is independent of s. 12 and a Civil Court can 
exercise its power under that section to the fullest 


: extent, no matter what the owner may have done. 


To hold otherwise would open the door to abuses of 


“the worst kind. An owner in those circumstances 
“ would be clothed with the authority of debarring a 
' Civil Court permanently from exercising its power 
: under s. 16 (2) and would thus be enabled to deprive 


‘ eeivable that the 


successfully all his creditors of the only remedy left 
open to them to realize their decrees. It is incon- 
Legislature ever intended to 


‘ eountenance such fraud as would undoubtedly result 


if that construction was adopted. A curtailment of 


| the right of the Civil Court acting unders.16 (2; 


cannot be inferred from surrounding circumstances 
alone. : [p. 999, col. 2.] i 


-> A right vested in a Court cannot be curtailed or 
< circumscribed within any limite by mere inferences 


depending on individual inclinations or interpreta- 


` tions, and if it is intended to do so, it must be done 
“in unequivocal terms, [p. 999, col. 1.] 


One of the cardinal rules of interpretation of 


: statutes is that an enactment must be interpreted 


according to its plain language and it isnot for 


_ the Court to speculate asto the intention of the 


Legislature where the language is plain, A case 
not -provided forina statute cannot be dealt with 
merely because there seemsto be no reason why it 
should have been omitted and the omission may 
appear unintentional. [p. 1000, col. 1.]_ bond 
Cc. from an order of the District 


Judge, Shahpur, dated February 13, 1936. 


Mr. Ram Lal, for the Petitioner. 
Mr. Manohar Lal Mehra and Mr. A. D. 


` Malik for My. A. G. Maurice, for the Oppo- 
` site Parties. 


Din Mohammad, J.— This case has 
been heard by us inthe following circum- 
stances. It originally came on for hearing 
before Agha Haidar, J., but considering 
that the question was one of considerable 
importance, he recommended that the case 
be referred to a Division Bench. It was 
accordingly laid before a Division Bench 


- composed of Jai Lal and Abdul Rashid, JJ. 


who have, however, referred it to a Full 
Bench without expressing any opinion of 
their own. The facts bearing on the point 
of law involved in this case are these: 
One Pathana, who is a member of an 
agricultural tribe, had executed a mortgage 
of his land for eleven years which had 
to run from Rabi 1929 and end in Kharif 
1940. In 1935, the same land was under 
the orders of the Senior Subordinate Judge, 


` Jhang, leased to the creditors of Pathana 


. for, a period of 14} years commencing from 
“Rabi 1941. 


_.The Deputy Commissioner, 
Jhang, considering that the order of the 
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Subordinate Judge was contrary to the 
provisions of the Land Alienation Act 
presented an application for revision to 
the District Judge to whom appeals from 
the orders of the Subordinate Judge lay. 
The District’ Judge, however, did not agree 
with the Deputy Commissioner and dis- 
missed the application. It was against 
that order of the District Judge that the 
present application was presented to this 


‘Court under s. 21-A (31, Land Alienation 


Act. ; 

The only question that falls- for deter- 
mination in this case is whether the Sub- 
ordinate Judge could lease for 144 years 
the land which had already been mortgaged 
by its owner for eleven years. In other 
words, we are called upon to decide whether 
a Civil Court is empowered to pass an 
order leasing the land of a member of an 
agricultural tribe for a full period of twenty 
years irrespective of the encumbrances 
created thereon by the owner himself, al- 
though the effect of the order is to extend 
the combined period of the temporary 
alienations beyond twenty years. The con- 
tention raised on behalf of the Deputy 
Commissioner is that s. 16 (2), Land 
Alienation Act, bars the course adopted 
by the Subordinate Judge and that that 
section cannot be read alone but should 
be interpreted in the light of ss. 6, 11 and 12 
of the Act. Section 6 deals with the forms 
of mortgages permitted under the Act, s. 11 
treats of leases and farms by the owners 


-themselves and s. 12 imposes certain res- 


trictions on the powers of the owners in 
respect of such leases and farms. The 
argument advanced on behalf of the Deputy 
Commissioner is that inasmuch as no 
mortgage or lease can be granted by the 
land owner himself for a period exceeding 
twenty years and the power of the Court 
10 grant a lease is also restricted to a 
period of twenty years under sub-s. 2 of 


6. 16, if the power has once been exercised 


by the. land owner, the Court is bound to 
respect it and to take into account the 
period for which the private lease has 
already been granted. It is consequently 
urged that the order of the Subordinate 
Judge is opposed to the provisions of the 
law, as, taken along with the mortgage 
granted by the owner himself, the effect 
of the order isto burden the land with 
two temporary alienations which when 
combined extend beyond twenty years. In 
support of this contention, reliance is placed 
on two judgments of this Court reported as 
Deputy Commissioner, Muzaffargarh v, Joint 


- permissible under the law. The main rea-~ 


_ 1937 
Hindu Family Sukh Dial Chander Bhan 


` (1)and Deputy Commissioner, Muzaffargarh ` 


v. Joint Hindu Family of Tahliaram (2). 


‘In Deputy Commissioner, Muzaffargarh v. 


Joint Hindu Family Sukh ‘Dial Chander 
Bhan (1) Skemp, J., in a case where in the 
execution of two different decrees of a Civil 
Court leases had been allowed for a double 
period of twenty years, one commencing 
after the other, held that this was not 


son on which that judgment was based 
was that as- the owner could himself not 


encumber his land in any way for a period ` 


- exceeding twenty years, the Court also was 
- debarred from doing so inasmuch as the 


` of this case. 


Court could not exercise a right greater 
than the owner himself. The same prin- 
ciple was reaffirmed by a Division Bench 
of this Court composed of Sir James Addison 
and Abdul Rashid, JJ.in Deputy Commis- 
sioner, Muzaffagarh v. Joint Hindu Fumily 
of Tahliaram (2) and the observations made 


by Skemp, J. were approved. I have no. 


hesitation in saying that those judgments 
do not afford any help in the determination 
Here the order of the Sub- 


- ordinate Judge standing alone does not 


contravene the provisions.of any law. The 
problem that is to be solved in this case 
1s whether the order of a Civil Court which 
is otherwise valid is invalidated on account 
of anything done by the owner himself 
previous to the passing of the order, and 
for this problem there is no solution in 
those judgmenis. As the law stands, the 
Court does not suffer under the same dis- 
ability as the owner, and while the powers 
of the owner have been expressly limited 


“by the language used in s. 12, no such 


restriction has been imposed on the Court 
under s. 16 (2). It is well recognised that 


a right vested in a Court cannot be cur- ` 


tailed or circumscribed within any limits 
by mere inferences depending on individual 


inclinations or interpretations, and if itis ` 


intended to do so, it must be done in 
unequivocal terms, such unambiguous ex- 


. pression being clearly lacking in this case, 


- connection that sub-s. 


to my mind, a curtailment of the right of 
the Civil Oourt acting under s. 16 (2) 
cannot be.inferred from surrounding cir- 
cumstances alone. 

‘It may be useful to remember in this 
(2) of s. 16 was 
for the first time inserted by an Amending 
Act in 1931, apparently to remedy the 


(1) AI R 1935 Lah. 56; 157 Ind, Cas 1028. 
(2) 17 Lah. 531: 160 Ind. Cas. 947; A I R 1936 Lah. 
545; 8 R L 639. 
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defect in the principal Act brought to 
light by a judgment of this Court, which 
laid down that as the law then stood the 
restriction of twenty years did not apply 
to leases granted by a Civil Court: see 
Wir Bhan Jivan Das v Surain Singh, 127 
Ind. Cas. 363 (3). At the time of the enact- 
ment.of this sub-section it cannot be ima- 
gined that it was not present to the mind 
of the Legislature that cases would arise 
where during the currency of a temporary 
alienation by the owner, a Court would be 
called upen to grant a further lease. or 
farm. But, in spite of this and of the 
prohibition imposed on the owner in such 
cases, the Legislature did not use any 
such language as would expressly tend to 
limit the period for. which a Court could 
grant a lease or farm in similar circum- 
stances. It cannot, therefore, be urged that 
the power conferred on the Court by s. 16 
(2) was-in any manner to be controlied 
or governed by what the owner had already 
done. In my view, therefore, 8, 16 (2) ia 
independent of s. 12 and a Civil Court 
can exercise its power under that section 
to the fullest extent, no matter what the 
owner may have done, To hold otherwise 
would open the door to abuses of the worst 
kind. As pointed out by Agha Haidar, J., 
an owner in those circumstances would be 
clothed with the authority of debarring a 
Civil Court permanently from exercising 
its power under s. 16 (2) and would thus 
be enabled to deprive successfully all his 
creditors of the only remedy left open to 
them to realize their decrees. It is incon- 
ceivable that the Legislature ever intended 
to countenance such fraud as would un- 
doubtedly. result if that construction was 
adopted. I would, accordingly, hold that 
the order of the Subordinate Judge was in 
accordance with law and that he could, under 
the provisions of sub-s. (2) of s. 16, grant 
a lease of the land of Pathana for.a ` 
period of 144 years commencing from the 
expiry of the prescribed term of the 


. previous mortgage. To meet the contingency 


of the earlier redemption of the mortgage, 
however, if it ever arose, I would modify 
the order of the Subordinate Judge to this 
extent: that I would order that the period 
of 143 years would, instead of running 
from kabi 1941, start from the date of 
the extinguishment of the mortgage if that 
event happened earlier. 

Bhide, J.—I agree with my learned 


_ brother Din Mohammad, J. The argument 


(3) 127 Ind. Oas. 363; A I R 1930 Lah. 841; Ind. 
Rul. (1930) Lah. 859. so 


1000 


of the. learned Counsel for the Deputy 
Commissioner, who: made the present ap- 
plication was -based mainly on -the :as- 
-sumption thatthe powers of an executing 
“Court tinder s. .16, Punjab ‘Alienation of 
-Land Act, must be taken to ‘be subject 
-to the same restrictions-as those imposed 
‘on the. powers :of a member of an agricul- 
aural tribe in making an-alienation volunt- 
“arily. J:am unable ‘to find any support 
For- this argument in the. plain language 
of s.-16. One of the cardinal rules of in- 
terpretation of: statutes :is-that an.enac'ment 
must be interpreted according to ils plain 
language and it is not for the Court to 
speculate as :to the intention of the Legis- 
lature where the language is:plain. A case 
‘nate provided #for‘inia statute cannot be dealt 

with merely ‘because there -seems to tbe mo 
-Teagon: why it-should have been omitted and 
the omission may-appear unintentional ef. 
‘Maxwell ‘on. Interpretation of :Statutes, 
‘Edn. 7, p.12). In the present’ instarice, 
‘2 .am: not even sure that thisis a-:case of 
‘unintei:tional-omission, for there are other 
“differences ‘algo between :the powers of a 


Court acting under-s.. 16 and those of a. 


“private individual. as will be :pointed-out 
hereafter. ‘There-isnothing inthe language 
of :5. 16.10 show that the powers of the 
executing Court in respect of mortgages are 
-swhject:to the restrictions laid down in 8.12. 
‘The section -does say that if a- mortgage 
is ieffected,-it shall be in one of the forms 
mentioned in-s:6, but it makes no reference 
tos. 12. 

There ‘is, ‘moreover, -doubt in my mind 
„a8 to. whether there has ‘been any contra- 
‚vention iof the provisions of s.-12 at albin 
‘thisiwase even if that seclion was applicable. 
The land “in dispute was originally mori- 
gaged from “Rabi 1929" to “Kharif 1940" 

and in 1935, the'Senior Subordinate Judge, 
< Shang, erdcred it to'be: mortgaged-in exe- 
cution ‘of ‘a decree from “Rabi 19411” 
to “Rabi 1955." Ji will ‘be observed that 
-no -definite’.dates are given for the com- 
mencement and the ‘termination of the 
‘periods -of the mortgages:and tke interp:e- 
‘sation ‘thereof is not free from difficulty. 
-T take it.:that ‘the interpretation should be 
suniform and if “Rabi 1929” means ‘the 
“commencement -of Rabi 1929 then" Kharif 
19106” should also mean ‘the “ccmmence- 
ment cf Kharif 1940." If so, there was 
clearly an interval between the pericd of 
tthe ‘two mortgages. But even if “Rabi 
1929 to- Kharif- 1940” is to be taken to 
mean “fiom the ecmmencement of Rabi 
1929 to the termination of Kharif 1940,” 
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there will, I think, still be an interval 
between’ ihe two periods. For “Kharif 
1910" cannot be taken to extend -heyond 
December 910, or at the məst perhaps.a 
‘month or two later, while “Rabi 1911" 
cannot -he taken to commence till about 
October in the year 19 LL. 

This is apparently the sense in which: the 
-second mortgage was taken to have been 
effected for a period of 144 years. For the 
second mortgage was ordered to take effect 
from “Rabi 1911 to Rabi 1935,” and if 
this means “from tke commencement - -of 
Rabi 1941 to the end of .Rabi 1935,” he 
period would come do 144 years., There 
was thus an interval of some months at 
least between the periods and from this 
-point of view there was, in my opinion,:no 
contravention of the provisions of's..12. The 
Jearned Counsel for the -Deputy :Commis- 
‘sioner argued ihat a second mortgage: :of 
-this kind was mot.permissible even if:there 
wag an interval :belween the two periods 
and- that a member of an agricultural 
tribe cannot throughout his Jife:make aliena- 
‘tions ofthis.land, even «with intervals, for 
periods aggregating:in all to more-than 20 
years. No authority was cited in support 
-of the interpretation and :it seems .to:me too 
far-fetched to need any discussion.. 

It maybe pointed out further that the 
-powers of an executing-Court-acting under 
s. 16.differ from those of a member of. an 
-agricultural tribe in certain other "respects 
-also. For instance, a member of an-agri- 
cultural tribe is at liberty to. make.a per- 
‘manent alienation of his land, without any 
restriction, in favour .of another member 
ofthe-same tibe or of a tribe in the same 
‘group, ‘ar even tin favour of.a non-agricul- 
turist with ithe sanction :0f the Deputy 
Commissioner. But no-such power is. eon- 
ferred on the. execuling Court by s..16, 
which absolutely prohibits the sale.of land 
belonging to.a member .of an agricultural 
tribe. -It was accordingiy held by a-Divi- 
sion Bench of this Court in Mirza v. Jhanda 
Fam (4), that a-Court or a Receiver had no 
power to sell such Jand in insolvency pro- 
ceedings even sin favour of an -agriculturist 
‘owing to the provisions of s. 416, Punjab 
Alienation of Land Act. The legislature 
may have had-good reasons for making a 
distinction .as ‘regards the restriction: im- 
Posed on the powers olan -executing, Court 
-and those of a member of an-agricultural 
tribe in meking voluntary transfers. In 
any case, the Courts have to construe a 

G) 12 Lah. 367; 13° Ind. Cas. 419; A-IR 1930 
Lah. 1034;31 P L R842; Ind. Rul. (1931) Lah, 291, 
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“statute according to its plain language. as 
pointed ‘out already.and if'the intention:of 
the Jegislatare was diferent -to what has 
been.held above, it is for . the legislature to 
‘give effect to it by expressing it in clear.and 
unambiguous language. ©. 
-Coldstream,: J.—I agree. If it is the 
„intention of the legislature to’prohibit the’ 
passing of any order by an, execuiting-Court 
which has the .effect of keeping .a judg- 
ment-debtér who isa member of an agri- 
cultural tribe out of possession.of his land 
for more than twenty years. it should ex- 
"Press this intention in clear words. I am 
unable to find in the section.any such.pro- 
- hibition. ‘As pointed out by my learned 
brother, sub-s. 2, s. 16 was inserted in-1931, 
‘In order-to define further the restrictions 
intended to be placed on the powers .of 
executing Courts in alienating temporarily 
„the lands of:agriculturisis, and had it.been 
intended to limitithe spowers-of::the Courts 
-to -the powers of the-proprietors; ‘this would 
“presumably have ‘been ‘macetlear. “As ‘it 
~stands, the sub-section does’ not mention 
the powers of the Courts in :cases »where 
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“Where it appeared that even if a decision on‘.an 
issue ina prior rent suit -had been decided in favour 
` of the :defendants ‘in“the-rent suit, the Court! ‘wag 
“bound ‘to decree the rent suit: inasmuch as there was 
no dispute about the ‘relatioriship of landlord and 
tenant and as to the rate ofrent or of the period in 
arrears > ` ' Í k 
` Held, that ‘the-decision in the, rent suit :on the 
point :in-controversy being a-decision on an inciden- 
tal and collate:al issue, was not res judicata between 
the partjes in a subsequent suit for declaration that 
‘lands in dispute constitute cne jama. Concha v. 
.Conċha (1), referred to. « . 


.©. A. from the:appellate decree of the-Sub: 
Judge, Second Additional Court, 24-Par- 
“ganas, dated:March.31, 1933. ; < 

Messrs. Narendra Chandra Bose and 
Saiyendra Nath Mitter, . dor the Aippel- 
lants. 

Messrs. ‘Hira: Lal Chakrabarty, Rabindra 
Nath Bhattacharji and Ramendra Mohan 
Mazumdar (for: Deputy. Registrar) .for.-the 
Resp-ndents. : 


| dudgment.—This appeal is bythe de- 
fendants.in’ a “suit instituted by the plain- 
tiffs for a declaration that the ‘lands 
recorded in 'Khatians Nos. 228 “and 314 
of Mouza Mathurapur andin Khatian No.-69 


temporary alienation. élfected by thetjudg- ‘of Mouza .Akatpur, constitute one Jama 
«ment:debtors themselves are in. forca and beariug a rental of-Rs. 15 peryear and 
„it:cannot ‘be assumed: that the :powers of that the decree obtainted_by the,landiords-’ 
-Abis Court are less’wide when dealing with defendants in rent Suit No. 499 of 1931 is 


land alreadyitemporarily ‘alienated ‘by its 
proprietor; than with other property.: There 
“is mo. general statutory:-or.customary ‘bar. to 
temporary-alienation by -agriculturists . for 
more than:twenty’ years. -The incapacity.of 
members--of:agricultural tribes:is onepecu- 
‘liar--tossuch persons- created by special-pro- 
‘wisions-ofthe Act-and I can find ‘no justi- 
-ficalion . for extending ithat-incapacity ‘to 
- Gouris-of -law-dealing “with their property 
in the absence of a:definite.and clear statu- 
„tory enactment to‘this: effect. : . 
: -Order.of the -Gourt 
We:dismiss'the' petition ‘out“modify the 
„order vof the Senior : Subordinate - Judge, 
„Jhang in: aecordance with the decision - of 
Din Mohammad,.J.° Noorder as to costs. 
D. Petition dismissed. 
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` Res-judicata—Decision on incidental issue: not - 
_ necessary— Whether res judicata in subsequent suit, 


a. fraudulent cne. In thé Record of Rights 
„which was ‘finally published under Chap. X, 
Bengal Tenancy Act, the land recorded 
in Khatian No. 314 of Mouza Mathurapar 
has been shown to be one ‘holding-held 
at a rental of “Rs. 15.a year, and the 
lands in Khatian ‘No..228 of Mouza' Mathura- 
pur, and in Khatian No. 69 of Mouza 
Akatpur have been shown as constituting 
„another holding bearing a. rental of 
Rs. 19. ‘In 1931 the defendants instituted 
a suit to recover rent, for the years 1334 
to 1337 at the rate of Rs. 15 a year 
from tke plaintiffs in the present suit and 
‘their .cosharers tenants. he plaintiffs in 
.this suit’ did not ‘enter appearance but 
‘their co-tenants did. The decree was an 
ex parie decree against the present plain- 
. tiffs and.a contested decree ` against their 
co-sharers. In the plaint of that suit the 
defendants described the tenancy by re- 
‘ference io the khatian number, “They 
.said that the. tenancy -consisted of lands 
vecorded in “Khatian No. -314° of Mouza 
Mathurapur. The contesting defendants in 
_that suit appearéd and raised the defence 
‘that the .tenancy which they aud their 
co-sharers héld at a rental of Rs. 15 a year 
“under the landlords, comprised the lands 
not only of Khatian No. 314 but also the 
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„lands in Khatian No. 228 of Mathurapur and 
Khatian No. 69 of Akatpur. | 

On that the following issue was raised : 
“Have the plaintiffs included in the two 
suits (we are not concerned with the second 
suit) all the plotsof land covered- by the 
Jamas in question? Tf not, can they get 
a decree ?” s I 
appears that the Court decided the issue 
“in favour of the landlords. It held that 
although the documents exhibited in the 
case would tend to support the tenants 
‘case, the record of rights must be taken 
to be correct inasmuch as there was no 
‘certain evidence to rebut it. On that 
footing a decree was passed against the 
tenants. Kor the purpose of defeating this 
suit, the landlords-defendants have raised 
two points, first of all they state that the 
decision on the aforesaid .issue in the rent 
suit of 1931 operates as res judicata and 
prevents the plaintiffs in the present suit 
from re-agitating the same question ; and 
secondly, they say that in fact the Record 

of Rights is correct, there being really two 
Jamas each held at a rental of Rs. 15. 
On the merits the Appellate Court has 
' comè to the conclusion that the plaintiffs 
the lands recorded in 
Khatians Nos. 314,228 and 69 form one 
single holding at a rental of Rs. 15. On 
the question of resjudicata the lower Ap- 
pellate Court has differed from the first 
Court. The first Court held in favour of the 
defendants, namely, the question is res 
judicata, but the lower Appellate Court has 
taken a contrary view. In my judgment the 
view taken by the lower Appellate Court 
i rect. 
a The rent suit was instituted after the 
amendment of the Bengal Tenancy Act. Sec- 
tion 148, cl. (e) provides that when the Re- 
cord of Rights is finally published the plaint 
in a rent suit shall contain a statement of 
the serial number or numbers borne by 
‘the tenancy in the Record of Rights and 
of the area and rental of the tenancy 
according to such record. Having regard 
to the proviso which is added to sub- 
‘s. (c), it is not necessary now that the 
plaint in a rent suit shall contain the 
statement of situation, designation, extent 
and boundaries of the land held by the 
tenant where a Record of Rights has been 
finally published, that ls say, ci. (b) 
s. 148, has no, application. 

The plaint in the rent suit filed after 
the amendment came into force, would be 
-a good plaint if it contains the serial 
number or numbers’ of the tenancy in 
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the Record of Rights and of the area and 
rental according tothe Record of Rights. 


-Such being the position the question is» 


whether the issue which was raised in the 
rent suit of 1931 wasa direct and sub- 
stantial issue between the parties or was 
only.an incidental issue. In my judg- 
ment even if that issue had been decided 
against the landlords the rent suit could 
not have been dismissed because the plaint 
had complied sufficiently with the re- 
quirements of law as indicated in s. 148, 
cl. (e), Bengal Tenancy Act, and there 
was no dispute as to the. rate of rent. In 
Concha v. Concha (1), Lord Herschell at p. 
550* has formulated a test for the purpose of 
deciding whether an issue raised and 
decided in acase, is a direct and sub- 


stantial issue or only an incidental 
or collateral issue. The passage runs 
thus : 


“Now I do not think it can be disputed that 
that finding was not essential to the judgment 
in the cause. If there had been no such finding 
or ifthe finding had been the other way, it might 
equally well have been the case that the learned 
Judge was bound of the will 
to the executors.” 


In that case the Probate Court in de- 
ciding- whether a probate should issue or 
not, had to decide the issue as to whether 
the testator had a domicile in England or 
in Chilli, The learned Judge of the 
Probate Court, Sir O. Oresswell, came to 
the conclusion that the testator had an 
English domicile at the date of the suit. 
Later on, in a .Bill instituted by the 
daughter of the testator, a question arose 
whether the testator could dispose of 
effectively the whole of the property, it 
being her case that if the testator hada 
domicile at Chilli he had disposing power 
only over a fourth part of his estate and 
she was entitled to the remainder of the 
estate under the Chillian Law. The deci- 
sion of the Probate Court was put forward 
and it was stated that the said decision 
operated as res judicata on the question 
of domicile. The said objection was 
overruled. 

The facta of this case are that even if 
a decision on Issue No.1 inthe rent suit 
had been justly the other way, that is to 
say, even if that issue had been decided 
in favour of the defendants in the rent 
suit the Court was bound to decree the rent 
suit inasmuch as there was no dispute 
about the relationship of landlord and tenant 


C1) (1886) 11A O 541556 LT Ch, 257; 55 LT 522; 
35 W R 477. 
*Page of (1886) 11,4. G.—[Fd] 


to decree probate 
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‘and as to the rate of rent or- of the 
‘period in arrears. ‘The plaint had com- 
plied with the provisions of cl. fc), s. 148. 
For these reasons I hold the decision in 
: the rent suit on the point in controversy 
being a decision on an incidental and 
. collateral issue, is not res judicata bet- 


‘ween the parties in this suit. For these. 


reasons I dismiss this appeal with costs. The 
prayer for leave to appeal under cl. 15, 

‘ Letters Patent, is refused. . 
N. Appeal dismissed. 
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LAHORE HIGH COURT 
Criminal Appeal No. 8 of 1935 
February 20, 1935 
Young, C. J. AND ABDUL RASAID, J. 
JAHANA—Accusep—APPELLANT 


VETSUS 
EMPEROR—Opposits Party 

Criminal trial—Confession—Confession recorded 
in Dak Bungalow—No reasons given for such pro- 
ceduremAccused returned subsequently to Police 
custody—Such confession together with recoveries, 
whether sufficient for conviction. 

To base a conviction upon the sole evidence of a 
subsequently retracted confession, which has been 
corroborated by certain discoveries, both the confes- 
sion and the discoveries must be beyond suspicion, 
A confession should be, unless there are exceptional 
reasons to the contrary, recorded in open Court and 
during Court hours and the confessing accused 
should not be returned to the Police custody. Where 

_ the confession is taken in a Dak Bungalow before a 
Second Olass Magistrate, without disclosing any 
reason for so doing and the accused was subsequent- 
ly sent back to Police custody, it cannot be 
said that the confession and recoveries are free 
from doubt and the conviction based on such evi- 
dence cannot stand. 

Cr. A. from the order of the Sessions 
Judge, Jhelum, dated December 19, 1934. 

Mr. M. L. Puri, for the Appellant. 

Mr. D. R. Sawhney, for the Crown. 

Young, C. J.—Jahana has been con- 
demned to death by the learned Sessions 
Judge of Jhelum forthe murder of Nur 
Ahmad. He appeals. 

Nur Ahmad, on July 22, 1934, went to see 
his aunt, one Musammat Karm Bhari. He 
left there that evening and was never seen 
alive again. Next day the relatives of Nur 
Ahmad went to Musammat Karm Bhari and 
were told all she knew. On the 24th, 
Musammat Karm Bhari made a report to the 
Police saying that she suspected her own 
husband Waris and two nephews of her 
husband of having done some harm to the 
deceased. It is apparently a fact that 
Musammat Karm Bhari had been divorced 
on the 23rd by her husband and would not 
like him. On the day of this report the 
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dead body of the deceased was discovered 
half buried under sand. After investiga- 
tion the Police arrested the accused on July 
24. The accused stayed under Police 
custody till August 1, when he was taken 
ina lorry eleven miles to village Mehro 
Pilloo toa Dak Bungalow and there in.the 
munshi-khana of that Dak Bungalow he 
made a confession to a Second Class Magis- 
trate who was a Tehsildar, at 7-30 in the 
evening. The Tehsildar returned the 


accused to Police custody where he remained 


for another fortnight. This confession 
taken in this peculiar manner records that 
the accused had an illict affair with the 
wife of his uncle Nur Ahmad, deceased, 
that he determined to murder his uncle 
and did so as he was coming back from 


‘Musammat Karm Bhari on the 22nd. It 


further goes on to state that the accused 
gave him some hatchet blows on the head 
and neck after he had pressed his throat, 
that the murdered man had two pieces of 
clothing upun him, one of red colour and the 
other of black, and that he took these and 
buried them in the khuddar. On the next 
day the accused is alleged to have taken the 
Sub-Inspector of Police along with a 
lambardar and a Sarbrah ilakadar to 
another village toa spot in a field and out of 
a hole in a mound there he is alleged to 
have produced a hatchet, subsequently 
found to be stained with human blood, a 
red turban and a black chadar, both of 
which were stained with human blood 
also. 

It is, therefore, seen that the sole evi- 
dence,on which the conviction is based is 
the evidence of the confession which was 
subsequently retracted (and which?) has 
been corroborated by the recoveries alluded 
to. ‘lo base a conviction upon this evidence 
both the confession and the recoveries 
must be beyond ‘suspicion. In our opinion 
neither can be said to be free from 
suspicion. If we take the confession first, 
as already pointed out, the rule laid duwn 
by the High Court that a confession should 
be, unless there are exceptional reasons to 
the contrary, recorded in open Court and 
during Court hours, was disobeyed. It is 
our opinion that if there were exceptional 
reasons for the course taken by the Police, 
they should have disclosed those reasons in 
evidence. Further the Police could have 
gone to a First Class Magistrate at Ohak wal 
or even tothe First Class Magistrate who 
was only two miles away from the village 
at Bhaun. We are not told why the Second 
Class Tehsildar was chosen or why the 
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confession ‘should have been recorded in 
ihe peculiar surroundings of the munshi- 
khana of a'Rest House. ‘Further it has been 
“pointed out by this’ High Court on - several 
o¢casions that it is necessary that ‘a con- 
‘fessing -accused should not be returned to 
the: ‘custody of the Police. This ‘rule has - 
been Jaid down for very obvious and sound 
reasons. . Tt is seen, therefore, that ` the 
confession itself is not beyond £ suspicion. ` 

With ‘regard to the recoveries, Musammat 
“Karni “Bhari; who cannot be said to be in 
any way in ‘favour of Jahana,- accused, in 
‘her evidence sdid that when the body of 
“Nur. Ahmad was discovered, a hatchet was 
‘lying near the same place and that the 
hatchet which was produced in’ Ccurt was, 
as far as she could say, ‘the same‘hatchet. 
“This was. élicited’ from ‘this prosecution 
witnessin cross-examination. It is perfectly 
‘true that this witness, called for the Or own, 
never said anything about the ‘hatchet in 
the Committing Magistrate’s Court, but 
< there ske was not asked any question; in 
cross-examination as to this. Musammat 
‘Bhag Bhari, the widow of Nur Ahmad, 
also said that a hatchet had been lying by 
‘the side ofthe dead body. ‘This woman, 
“if it be true that she had illicit relationship . 
with Jahana, might possibly be-prepared to - 
favour him in her evidence. But the © 
curious thing is -that the next day ‘the 
prosecution apparently had seen fit~not 
only to get witnesses to deny this allega- 
tion that they had seen a hatchet on ‘the 
‘spot, but also to deny that these two 
‘women were .ever present atthe time of 
the discovery of ‘the dead body. ‘(See the 
evidence of Muhammad Feroze, “page 16, 
line 25).. That „these women - were-present 
“when the body .was discovered, is patent 
from the evidence of’ the constable who 
was prosecution witness No., 2. He -says 
‘that Musammat Karm Bhari was present 
when the body was found. It appears 
to us that the meré fact that the Crown 
found it necessary to call this evidence of 
‘Muhammad Feroze, which is clearly-false, 
.to deny the allegations made by these 
two women who were also prosecution 
witnesses, throws considerable suspicion 
upon the bona fide nature of the prosecu- 
tion case. Another witness Jiwan was put 
“in the box the day after these women 
gave their evidence about the hatchet, and 
started -his cross-examination ‘by saying 
that tkere was no hatchet lying near the 
body. .He was faced with the declaration 
-hẹ made before.the Committing Magistrate 
in which he did state that ahatehet was 
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found lying aishort: distance “from the body, 
and he agreed that the fact- was that there 
was-a.hatchet there. --He goes-on to say that 
‘the Sub-Inspector ‘too had knowledge of the 
hatchet being there. This witness, we 
would say, had clearly been-told- that if he 
was asked any question about the hatchet, 
he:.should deny having: seen it there. -The 
‘recoveries, therefore, cannot be said to'be 
free from suspicion. : 

“Under the circumstances, it is impossible 
to say that the -guilt of the accused is free 
from doubt. We must, therefore, set aside 
the conviction and-sentence of death and 
direct that the Aesased be set at liberty. 

D. . Conviction set aside. 





- . CALCUTTA. HIGH COURT 
Reference. No. 10 of 1936 
November 12,1936 - 
- M. O. Grosg-anp B: KAMUKERIRBA,; JJ. 
"Inve MUNSHIMUHAMMAD ABDUL 
“KERAM—Praintiie — 
-VETSUS 
DABIRUDDIN MULAMMAD— 
iDprENDANT 
Bengal Village- Self-Government Act (V -of 1919), 
“19=Order -of dismissdl ‘under s. “19—Defendant 
` preeent—Fresh suit on same cause of “action, whether 
-barred. 
‘The order of dismissal in the -presence of the de- 
fendant ‘under s. ‘79, Village Sélf-Government Act, 
does not bar a‘frésh suit ; and'the ‘fresh -suit can 
“be instituted either in the Union -Court, or -ina 
“Oivil'Court as the plaintiff -chooses. bis for ae 
RAHE ‘to introduce “the provisions ‘of O, 
9, Oivil ‘Procedure Code, ‘in s. 79 of the’ Bina] 
i ‘Village. Self-Government “Act. -As the law stands a 
fresh suit is not barred. 
Ref: made by the Munsif, Jalpaiguri, in S. 
O;' O; Suit No. 256 of 1936. 
B. K.'Mukerjea, J:—This - reference has 
been made by the 'Maunsif -of - -Jalpaiguri 
“under O, XLVI, r. I, Givil ‘Procedure ‘Code. 
‘The question referred to “turns upon the 
construction ‘of certain sections of ‘the 
Village Self-Government Act and arises in 
“the” following manner: The plaintiff filed 
a suit in'the Union Court of Chandanbari 
for recovery of money due on a note of 
hand. On the date of hearing 'the-plaintiff 
was absent, and''the suit was ‘dismissed 
` for default, in the presence of the-defendant 
on that date under the provisions -of's:'79, 
Village Self-Government Act. There was 
‘subsequently an application for restoration 
which was also rejected. The plaintiff has 
-how ‘instituted another suit on the same 
_cause of action ‘in the Court of the Munsif 
at Jalpaiguri. The whole -question is-as to 
-whether the subsequent suit js barred, Now 
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under e. 93; Village: Self-Governmenb Act, 


the operation of. the. entire Civil: Procedure- 


Ocde’ is: excluded.. from suite tried: by. 
Union Court. The provisions of-O. IX,:r. 9,- 
Civil Procedure Code; has- consequently: no 
application.. ; 


We have, however, .a,corresponding. provis 


sion:in.s. 79; Village Self-Government :Act,: 


which! reproduces: the main features: of.’ 
O--EX, rr. Sand 9, Civil Procedure Code, but 
without that-clause which’ precludes 1 subse- 


quent- suit ow -the same cause of action. 
The deparlure-is deliberate, and it seems- 
that the Legislature did: not : make - any 
distinction between: ‘suiis -dismissed for 
default in: the presence of-the defendant and 
those dismissed in his: absence; when such: 
suits: are tried! by Union Courts: The 
provision of O. IK; rr: 9,.is after.all in the: 
nature of a: penalty clause-and is:@ measure: 
of repose; not of absolule justice and there 
could not be any’ bar toa suit by implica- 
tion or: analogy. Nor can the general 
principle of. res judicata,. which is’ res 
cognized, independently: of the provisions 
of s. 11, Civil Procedure Code, be invoked: in: 
this-case, as the suit was not decided at all, 
Whatis meant by a decision -is clearly: 
indicated in s. 86, Village Self-Government 
Act, and: itis to such decisions which.are 
arrived’ at on heaiing. the parties. and 
considering the evidence, that finality’ is 
attached under s. 88 of the Act. The ‘fact 
that the plaintiff could, in this view of the 
law,get his suit dismissed for. default in the 
Unicn Court and try his chance in a Civil 
Court, is wholly irrelevant, for the plaintiff 
has always-the right to select the forum and 
it is tothe defendant that a right to get the 
suit transferred.to'the. Civil Court is given 
under s. 81. 

We are, Lherefore;-consirained to hold that 
the order of dismissal in the presence: of the’ 
defendant under s. 79% Village Self- 
Government Act, does not bar a fresh suit; 
and the’ fresh suit can be instituted either 
in the Union Cout, orin a Civil Court as: 
the’ plaintiff chooses: It is for the Legis- 
lature‘ to introduce the provisions of OIX, 

Rule 9 in s. 79, Village Self-Government Act, 
if itso chooses; As the’ law stands, we 
cannot say that the suit is barred. - 


M. C. Ghose, J:—I agree. . 
Answer accordingly. 
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LAHORE: HIGH COURT , 
Criminal. Appeal No. 843.of 1985 
December.5,;,1935 > S yg 
: Youne, C.J. AND MONROR; Ji, _ 
| CHANAN AND 0THERS-—ACCUSED : 
- — APPELLANTS 
versus, : 
- : TMPEROR—RESPONDENT >. 

Penal. Code (Act XLY of. 1£60), s. 302— 
Murder—Several- persons joining together to 
murder another and ‘murdering him—Circum3tances 
showing intention to murder--Cases of each indis- 
tinguishable—HEach should :get death.:sentence.. 

Where . ‘several persons join together to murer 
another and do murder him under such circumstances 
that there can be no doubt that the intention wag 
to murder, each andeveryone of them ought to 
receive the sentence: of death unless there iy any 
circumstance. to distinguish one case from anr- 
other. Tara Singh v. Emperor (1), dissented from, 

Or. A. from the order ‘of ‘the’ Sessions. 
Judge, Jhelum, at. Gujrat, dated July `6,: 
1935. we 

Messrs.-Abdul Aziz and Asadullah Khan, 
for the Appellants. ' i 

Mr. Sleem, Government Advocate, for 
the Respondent. : ' f 

Mr. Shamsher Bahadur, for the Cómplain- - 
ant. . f 

.Judgment.—Chanan, Nawab, .con.. of 
Raja, Allah Dad, Mahla, ,Nawah, -son of 
Hayat, Suba, Rahmat: and Ditta have ,been 
found guilty by the learned Sessions. 
Judge of Jhelum at Gujrat of the murder 
of Ghulam Mohammad and Musammat Amir 
Bibi. , He held following the decision of this 
Court reported in.the unauthorized reports 
—33 P.L.R.1 [Tara Singh v. Emperor (1)] 
that, as it was not found which..of the-ac- 
cused actually killed the deceased, the ex- 
treme penalty of death . should not be in- 
flicted. WA ee en = i 

.We have im this case to consider the 
appeals: of all. the eight appellants: and 
also am application in. revision filed: by: the 
Local Government asking-us-to enhance the 
sentences to death. AA , 

In; this villagethere had been disputes 
among the Muhammadans living. there. --In 
particular there had been a dispute about: 
three months before these murders concern= 
ing the mosque. and the division of alms. 
and grain between the Imam andthe faqir. 
Curious as:it- may: appear, this apparently 
split the village into two contending. fac 
tions. Two applications were made by the 
party of these: murdered in this case to the 
Police,one, two:mdnths before the murder: 
and. one; tho day before the murder, In- 

(1).33 P'L R 1; 137Ind Cas. 262; A IR 1939 Lah. 
189; (1912) Or, Cas, 173; Ind. Rul, (1932) Lah,--328; 
33-Cr. L J 45%. - - TT. 
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both these applications the party of the 
murdered people, who apparently were in 
the minority, requested- Police protection. 
In the application made the day before 
the murder a large number of names were 
mentioned by the complainants. They said 
the men they mentioned formed a big 
party and dangerous gang. In this ap- 


plication another reason forthe enmity is. 


said to have been that Khushi Muhammad 


had not given evidence in a murder case | 
the . 


and that, therefore, he had spoiled 
murder case the other side were interested 
in, and that he, therefore, feared to be mur- 
dered himself. 

There can beno doubt that the party to 


which the murdered people belonged were‘ 


in terror of their opponents. Thatthey had 
reason to be terrorized appears from the 
happenings of March 3, 1935. At 9a. mM. on 
that day Ghulam Muhammad was taking 
some cattle along the road; Musammat 
Amir Bibi, his sister was following behind. 
It is alleged that the five accused first 
named in the list attacked Ghulam Muham- 
‘mad. -Anola woman Musammat Maryan, 
who was there, raised an alarm. There- 
upon the last three on the list of the accus- 
ed rushed out and attacked her. Ghulam 
Muhammad was killed 
Maryan died some days later in - 
pital as a result of her injuries. 

brutally beaten. Other- 


the hos- 


had signed the application the day before, 


and his brother Shah Muhammad. They 
were chased but managed to get away and- 


hid in a honse. 
- The. learned Judge. in the Court. below 


has accepted the evidence of the prosecu-- 


tion witness. They are all related to the 
deceased. Counsel here has attacked the 
evidence on the ground that they are re- 
lated. We, however, know perfectly well 
that in cases of this 
in the village to get 
those interested in 
against the persons 
murder. Any other 


witnesses other. than 


who have committed 
independent witness 


would refuse to be dragged into such a case.. 
This is the only real criticism in this case;. 
suggest any: 


the learned Counsel! cannot 
other reason for not accepting the 
cution evidence. We 
tion evidence for this 


prose- 
accept the prosecu- 
reason 


Umran, another prosecution witness, was 


injured: they certainly were there: they- 


knew who the murderers were. who had 
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and Musammat- 
Both were | 


people arrived,’ 
among whom was Khushi.Muhammad, who- 


sort, it is impossible. 


procuring Vengeance: 


that the. 
murder took place at 9 in the morning. 
Muhammad Khan was injured: Musammat. 
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killed their relatives and it is as clear that: 
the real murderers must be included in 
the list of accused. There is ulways, of 
course, a possibility that there are some 
additions to the list but these witnesses 
would certainly see that the people who had., 
really committed the murder were challaned. ` 
We have, therefore, to see if there are any: 
signs of false implications here to distin- 
guish, if he can, the case.of any accused — 
from the others buthe was wholly unable. 
to advance any reason why any of the ac: 
cused should have been falsely implicated. 
We are confirmed in our view by con- 
sideration of the numberof injuries inflict-. 
ed in this case. Two people have been kill-. 
ed and twohave been injured: in aill,. 
over thirty injuries have been inflicted., 
This appears to confirm the, prosecution 
evidence that a number of accused must 
have been concerned in this case: eight, 
appears to bea reasonable number. 

Another point which confirms our view, 
is that only eight have been accused. In 
the application made the day before, far 
more thaneight were mentioned. In: some 
parts of this province there would have been 
no hesitation in including all the persons 
mentioned in the application the day 
before, among the accused. Again, the first 
information report was made as promptly as. 
it could be made at the thana ten or eleven, 
miles distant. There was no time for con- 
sultation among the party of the murdered. 
people as to which of the accused should, be 
implicated. i 

On these grounds, therefore, we are clear 
that the prosecution cvidence must be ac- 
cepted. 

The only question that remains is that of 
the application for enhancement of sen-, 
tences. We have more than once said that 
wedonot agree with the decision of this 
Court reported in Tara Singh v. Empe- 
ror (1). It does not make the slightest 
difference from the point of view of sen- 
tence that it has not been found as to 
which of the accused actually hit the fatal. 
blow. If thisindeed were an accurate 
distinction between sentences of death and 
transportation, it would be safer . for large 
parties to gather together, suddenly attack, 
a single man and kill himin their midst. 
Where, as in this case, several -persons join 
together to murder another and do murder 
him undersuch circumstances that there 
can be no doubt that the intention was ‘to. 
murder, each and everyone of them ought 
to receive the sentence of death unless there 
is any circumstance to distinguish one 
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case from another. In this case, -for in- 
stance, the only distinguishing feature is 
that Rahmat is eighteen yearsof age. He 
may have been influenced by the rest. 
This wasa brutal murder, obviously pre- 
meditated, and an old woman has been kill- 
ed under circumstances which show that 
she was not accidentaly killed. Under these 
circumstances we consider it our duty to 
accept the application for revision filed by 
the Local Government, to set aside the 
sentences of transportation for life of all 
accused, except in the case’ of Rahmat. 
We sentence the otber seven accused to be 
hanged by the neck until they are dead. 
Their appeals are dismissed. 
D. Order accordingly. 





CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 446 
of 1935 
June 9, 1936 


` x EpaLey, J. 
MUNISH CHANDRA DUTTA AND orszRs— 
DEFENDANTS—APPELLANTS 


; versus 
AJIT SANKAR DE AND ANOTHER— PLAINTIFFS 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 
T. 22—Suit decided against defendants on grounds of 
limitation and title—Cross-objection not filed—De- 
fendants, if can support decree 
these grounds. i 

Where a suit is decided against the defendants 
on the grounds of limitation and title, they are at 
liberty to support the decree of dismissal on these 
grounds, even though they have filed no cross-objec- 
tion. 

A. against, the decree of the District 
Judge, 24-Parganas, dated January 29, 
1935, reversing that of the Munsiff, First 
Court, Sealdah, dated June 6, 1934. 

Messrs. Panchanan Ghose, Mihir Mohan 
Mukherjee and Bhupendra Narayan: Bera, 
for the Appellants. 

Mr. Surendra Nath Basu (Sr.), for the 
Respondents: 

Judgment.—In the suit out of which 
this appeal arises, the plaintiff sued the 
defendants for a declaration of his title 
and confirmation of possession in respect 
of a certain plot of land. He contended’ 
that it was included within his holding 
No. 67 of Touzi No. 1068 and that in the 
Record of Rightsit had been shown wrongly 
as appertaining to defendants’ holding. 
The plaintiff had instituted a suit under 
s. 106 of the Bengal Tenancy Act but this 
suit had been dismissed. The case for 
the defendants was tothe effect that the 
Record of Rights was correct and that-the 
Plaintiff's suit was not maintainable having 
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of dismissal on: 
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regard to the provisions of s. 109 of the - 


Bengal Tenancy Act. They also main- 


tained that they were in adverse possession . 


of the disputed land. 


The first Court held that the plaintiff's - 


suit was not maintainable, as it was barred 
by the principles of res judicata but as 
regards limitation- and title, the findings 
were in favour of the plaintiff. The plaint- 
iff appealed to the lower Appellate Court 
and the learned District Judge reversed 
the first Court’s finding on the question 
ofres judicata. Apparently the defendants, 
who were the respondents in the lower 
Appellate Court, then sought to support 
the first Court’s decree of dismissal on 
the grounds which had been decided 


ad 


against them. It was, however, held by : 


the learned District Judge that this could 


not be done as cross-objections had not ' 


been filed. : 

It is argued by the learned Advocate 
for the appellants in this case that, having 
regard to the language of O. XLI, r. 22 


of the Civil Procedure Code, the learned- 
District Judge was wrong in the view ` 
which he to took as regards the filing of- 
cross-objection. In the case out of which ` 
this appeal arises, having regard to the. 


issues decided by the. first Court, it was 


not possible for the defendants to appeal . 


against the decree of the first Court or 
any part .of that decree. After the plaint- 
iff had appealed, having regard to the 


provisions of O. XLI, r. 22, Civil Procedure . 


Code, the defendants could (i) have sup- 
ported the first; Court's decree on any of 
the grounds decided against them, or (ii) 
have taken any cross-objection to the decree 
which they might have taken on appeal. 

As regards the second point itis clear 
that, owing 


to the nature of the first- 


Court's decision, it was not possible for . 


the defendants to have appealed either 


against the decree or against any of the » 


first Court’s findings. 


As regards the first, - 


point, the grounds which were decided | 


against the defendants in the first Court 


were: (a) limitation and (b) title. It follows - 


from the language of O. XLI, r. 22, Civil 
Procedure Code, that as these grounds were 
decided against the defendants, they were 
at liberty to support the decree of dis- 
missal on these grounds, even although 
they had filed no cross-objection. 

This being the case, the. judgment and 
decree of the lower ApPellate Court must 


be set aside and the case is remanded to | 


that Court for re-hearing according to law. 


“The costs will abide the final result in 


1008- 
this: Court. 
tke: question `of res judicata, which. was 
décided against- the defendants -in. the 


lower Appellate Court, no objection has- 


bèen-raised in this-Court. . 
N Appeal allowed.. 


“ CALCUTTA HIGH: COURT 

_ Civil Appeal No. 177 of. 1935:. 

>.. May 28, 1936 ` 
M.C: Guose, J. 

SACHINDRA KUMAR ROY anp. 0THERS— 
‘APPELLANTS 
3 “YETSUS 
“PURNA CHNDRA PAL— RESPONDENT: : 

Bengal Tenancy Act (VIII of 1885), s. 74—Heli, on 
evidence that small sum claimed, as pleas costs was’ 
not abwab. 

Where according to the kistitandi patia a small 
expense of’ moltana is to be paid along with every 
instalment and the document is of old times and the. 
Record of Rights shows the amount of instalment 
inclusive of moltana as rent, the small sum cannot 
be considered to be abwab which is offensive under 
8:74, Bengal Tenancy Act. ` 

“Mr. Bankim Chandra Banerji, for the 
Appellants. 





"Mr. Nagendra- Chandra Chonda, for- 


the Respondent. 

'Judgment.—This is an appeal by the. 
plaintiffs in a suit for rent. The question 
in’ controversy between the patties is: as 
to’ the rate of rent. The plaintiffs claim 
tent as Rs. 8-5-6. The defendant stated 


the rent ‘was Rs. 8-2-10; ‘The difference: 
between the parties is asun of annas 2 and. 


‘pies: 8. It appears that-the-howla of: the 


defendant was created by a patla, dated’ 


December 29, 1869. The relevant: portions» 
.of thel patta are in these terms: - 


“In respect of the total 2 kanis 3 karas .2 kags. 


15: tils of land I appoint. you howladar. by settling, 
ths total jama at Rs, 8-5-6 altogether made up of 

. 8-2-10 per year calculated at the rate of Rs. 4 
Der kam and 2 annas 8 pies as moliana costs at 
the rate of 4 pies per rupee.’ 

The -question is ‘whether the. 2 .annas 
9-pies as. moltana costs is to be considered 
part of: the rent or as an. abwab which is 
offensive under s.- 74, Bengal Tenancy: Act.. 


In the kistibandi- of the. patta:s the instal. 


ments. are put dows thus :. 


Rs. A... P. P. 
-Kist Ashar, » Mokrari 2.0, 0 Möltana 8. 
Kist Aswin . Mokrari 2 0. 0 Moltana 8: 
Kist Agrahayan . Mokrari 2 0° 0 Moltana 8: 
3. : Mokrart 2: 2- 10 Moltana 8 


‘Kist Magh 


eee nan 





; “Total Fs. 





-© Grand total: Rs. 8-5-6 
Tt ‘is pment therefore, that this small 
expense of moltana was to be paid along 


with every instalment: Considering that: 


the document is-of* old” times“ and” the 


KARAM DIN. MOHAMMAD. pin. (LAH), 2. 
As. regards. the: finding, On; 


8 2 10 As. 2:8-p., 


16614. 
Record, of Righis Supporis. the. plaintifts! 
case, that. the rent is Rs. &-56,. in the. 


circumstances of this case, the Court of 
Appeal. below committed an.error in.hold:.. 
ing that the- small. sum was: an abwab. 


` The-appeal is-allowed. The decree; of the. 


lower „Appellate. Court is-reyersed and. the. 
plaintiffs’ suit is decreed in-full with costs, 
in all the Courts. Leave to appeal. is refused.. 
Ne. ; Appeal BENE 
LAHORE HIGH. COURT . 
Civil Revision: Petition No. 568 of 1935 + 
January 22, 1936 
Skemp, J. 
KARAM DIN—PLAINTIFP—PETITIONER - 
versus . 
MOHAMMAD DIN..AND OTHERS— 
NEFENDANTS—RESEONDENTS.. 
Arbitration—Refer ence—Suit referred to arbitra- 
tion—Before starting arbitration proceedings, one of 


the parties applying to revoke reference on ground that 
he came to know subsequently that arbitrator was con- 


~ nected with opposite party—Reference, whether should : 


be. cancelled. 

Subsequent to` the reference of a suif to arbitra? 
tion, one of the parties applied, before any proceed- 
ings were taken bythe arbitrator, to revoke the 
reference onthe ground that it had. subsequently, 
come to his notice that -the arbitrator was connected 
to the oppcsite- party : 

“Held, that, the Court should cancel the reference, 


- O. R. from an order ofthe Small Cause 
Court Judge, Lahore, . dated August 8, 1934. 
“Mr. R. L. Anand I, for the Petitioner.. : 
Order.—This is a revision from an order 
passed.-by the. Judge, Small Cause. Court at; 
Lahore. Karam Din sued Muhammad Din 
as principal debtor and two other persons- 
as, sureties for Rs: 273, the price of a sew- 
ing machine. On August l; 1935, by ‘the 
consent of’ all ‘parties, the matter was re- 
ferred to. the arbitration of Khan Hidayat 
Ullah-Khan. Six days later, on August 7, 
1935, Karam Din applied- to revoke the: 
reference to arbitration on the gtound that 
Muhammad Din: was working at the shop 
of Haji Rab Nawaz Khan, a kuram of'the 
arbitrator, a fact which had subsequently 
ceme: to. his notice. -The learned ` Judee, 
Small Cause Court, summarily rejected’ the: 
application the followin g day on the'ground’ 
that the matter was referred on the’ joint 
application of- parties. In view of the al- 
legations made by Karam Din before any: 
proceedings had been taken, I'think that 
the reference to- arbitration of Khan Hidayat 
Ullah Khan should have been cancelled and 
I “now order that it bè ‘cancelled.’ The 


, case will proceed ` from the point at which 


that order was made. Costs of this applica- 
tion, are to ‘be’ costs i in the cause: . `, 
“Dy - Order accordingly: - 


END or VOLUME 166. 
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Abetment—Punishment for, is same as for offence 


itself Ser U. P. Prevention of Adulteration Act, 
1912, 5. 4 763 


Acts—General. 


Act 1860—XLV. Ser Pena Cone. 

—— 1867—XXV. See Press AND REGISTRATION oF 
Booxs Act, 

-— 1870—VII. Sze Court Fers Act, 

—~-1872—I, Sez Evipence ACT. 

— 1872—IX. See Conreactr Act. 

—-~ 1877—I. See Seromtco Retr AoT. 

— 18718— VIII, Sez Sza Oustoms Aor. 

—— 1878—XI. Ber Arms Act. 

—— 1879—XVIII. Seu LEGAL PRACTITIONERS Act. 

— 1881—XXVI, Sex NEGOTIABLE INSTRUMENTS ACT, 

—— 1882—IV. SEE TRANSFER or Property ACT. 

-— 1882—V Ser EASEMENTS Act. 
AOT. 

1887—VII. Sez Surrs VALUATION AOT. 

1887—IX. SEE Fearing Smart Cause Courts 


cr. 
——_1889-~IV. Sse Mzroaanvise Marxs Act. 
—~ 1890— VIII, Sse GUARDIANS AND Warps AOT. 
1890—IX. Sze RAILWAYS ACT, 
1894—I.. See LAND ACQUISITION AOT, 
1897—X. See GENERAL CLAUSES AOT. 
1898—V. SEE CRIMINAL PROCEDURE CODE. 
1899— 11. Sse Sramp ACT. 
1899— VIII, SEE PETROLEUM Act. 
1899—IX. SEE ARBITRATION Aor. 
1908—V. Sze Orvu, ProGEDURE Oops. 
-— 1908—IX. Sex LIMITATION Act. 
—— 1908—XVI. Ser REGISTRATION Act. 
—— 1909—III. See PRESIDENCY Towns INSOLVENCY 
Act. 
1911—IT. Sez Patents AND DESIGNS Act. 
1913—VII. BEE COMPANIES AOT, 
1914— VIII, Sze Moror VERIOLES Act. 
— 1920—V. See PROVINCIAL INSOLVENCY AOT. 
~—— 1922—XI. Sze Income Tax Acr. 
— 1923—VIII See Worxmen'’s COMPENSATION ACT. 
—— 1925—XI1X. See Provipenr Founps Act. 
—— 1925—XXXIX. SEB Sucozsston Act. 
—— 1929. II, Ses Hinpv Law or INHERITANOE 
(AMENDMENT) ACT. 
— 1929—XTIX. Sze Ob1LD MARRIAGE RESTRAINT ACT. 
—— 1929—XX. Sez TRANSFER or PROPERTY AOT. 
— 1930-III. SEE SALE or Goons Aor. 
---— 1932—IX. Sez PARTNERS:IP AOT. 
— 1932—XI. See PuBLIO Surts VALIDATION AOT. 
— 1934— VIII. SEE SUGAROANE AOT. 
— 1934—XXV. Ses FACTORIES Act. 


Act—Assam. 


MENT ACT, 


ANGGO. LI : , 


1882—XV, Sez PRESIDENOY SMALL Cause Courts ° 


1934— 111. See Assam MORIMINAL, Law AMEND--- 


Acts—Bengal., 
Act 1859—XI. Ser BENGAL Lanio 


cT. 
— 1880—IX. Sre BENGAL Cess AoT. a3 
— 1882—II. See BENGAL EMBANKMENT AOT. 
— 1884— 111. Ser BENGAL MUNICIPAL Act. 
—— 1885— VIII. Sze BENGAL TENANOY AcT. . : 
1911—V. SEE CALOULTA IMPROVEMENT ACT. - 
1919—V. Sen BENGAL VILLAGE Autr- ai 

cT. 

1923—III. Sez CALOUTTA MONICIPAL ACT. 
1934—XIII. Sez Beneat WAKT ACT. 


Acts—Bihar and Orissa, 


1908—VI. Sre Cuora Nagpur Tenanoy Act. 
1919— 11. Sze BIHAR AND ORISSA PREVENTION oF 
ADULTERATION ACT. 
1934— VIII, See BIHAR TENANOY Act, 
1935—VI. Sze BIHAR AND, ORISSA CO-OPERATIVE 
SOCIETIES ACT. 


REVENUE - BALES 


|| 


Acts—Bombay.° . 
—- 1857—IV. See Bowsay Tosacco Duty (Town -oF . 
Bompay) Act. iy Fe 


1866—XII. Ser Sinp Courts Act. 

1869.—XIV. Szr Bomsay Civ, Courts Act, * | 

1879—XVII. Sez DEKKHAN AGRICULTURISTS 
RELIEF Act. 

1901—III. Ses BOMBAY District MUNIOIPAL Act. 

1929—X VIII. See Bomspay BOoRSTAL Scaoors 


AOT. a 


Act—Burma. T 9 
1898—III. SEE BURMA MUNIGIPAL Act. € ` 


Acts—G, P. z 


1898— 11. Sez O. P. Tenancy Act. | Pa 
IT Ser O. P. Lanp REVENUE ACT. - 
1933—II. Sze 0. P. Dest CONOILIATION AOT; 


Acts—Madras. 


1898— 111. Ser MADRAS Ciry Porics Aor. 
'1925—I. See Mapras  Hunpv RELIGIOUS 
ENDOWMENTS ACT. 


Acts—Punjab. 


1887—XVI. See PUNJAB TENANOY Aor. 
1900—XIL. See PUNJAB ALIENATION or LAND 
; oT. a 
1902—I. Ser SIND BAGAR Dore. COLONIZATION 
oT. eae 
1911—III. Sze PUNJAB MUNIOIPAL Aor, “a 
1913—I. SEE PUNJAB PRE-EMPTION ACT, 
1918—VI. See PUNJAB Courts ACT. . 
.1925—VIIL See Siku Gurpwaras Act. 


WET tT 


uo 


= 


t 


on 


ae = . i me 
4 “< 


i 


+P 2 


v.77, A6ts— UP °° 
Act 1866—XXVI. Ses OuDH SUR-SETTLEMENT AOT. 
—— 1869—I. See Oupa Estates Act, ` 
1886—XXII. See Oups Rent ACT, 
1901-—11, See AGRA'TENANOY AOT. 

1912— IV, .Sen U. P. Court or Warps Act. 
1912—VI. Sxz U. P. Prevention OF ADULTERA- 
TION AOT, 

1925—IV. Ses Oupa Courts Act. 
1926— 111. Ses AGRA Tenancy ACT. 
-— 1934—XXV. See U., P, ENCUMBERED ESTATES 


; Aor, 
= 1934—XXVII. Sze U. P. AGRIOULTURISTS’ RELIEF 
7 AcT. 3 


‘Regulations, 
Reg. 1819—VIII. Sez BENGAL PATNI REGULATION. 


=— 1825—XI. Ses BENGAL ALLUVION AND DILUVvION 
É REGULATION, 

~— 1931— 1. See N-W. F. P. Courts REGULATION. 
e Statutes 


Stat. 1915 (5 & 6 Gro. V. O. 61). SEB Government 
É OF INDIA Act, - 
—— 1919 (9&10 Gro. V, O. 101). Ses QOVERNMENT 
oF INDIA Act, 


‘Administratlon—Objection by creditors who have 
| obtained decrees, effect of. 


~ "The interested objections of creditors who have - 


already obtained decrees is not sufficient ground for 
not permitting acredilor who has not obtained a 
decree tó pursue his remediesin an administration 
guit. KAVURI ANsAyYAv. ALAPATI AKKAMMA 
2 Mad. 866 
Administration suit—Suit for administration 
agent undivided son of Hindu debtor—Maintain- 
ability. 
_ _A creditor is entitled to maintain an administra- 
tion suit against an undivided son of a Hindu debtor. 
Although administration suits are primarily in- 


INDIAN Casis 


tended for the administration of the assets of a de- - 


ceased person in the hands ofan heir or adminis- 
‘trator or executor, yet the very reasons that 
make it equitable and desirable toenable a creditor 
to file an administration suit make it equitable and 
desirable that a creditor should be allowed to bring 
an administration suit against an undivided son of 


“a Hindu debtor. KAVURI ANJAYYA v. ALAPATI AKKAMMA 


h Mad. 866 
Adverse possession, Ses Civil. Procedure Code, 


1908, O. XXI, r. 63 308 (b) 
~ Landlord and tenant—Tenant’s possession, 
permissible and without payment of rent—Adverse 

, «possession, when acquired. f 
Where on the one side there is an entry of the 
defendants as proprietors and on the other the fact 
that the plaintiff entered as tenant who has not 
paid any rent to the landlords, the possession 
‘of the tenant is permissive and, unless the tenant 
can prove that he had disclaimed the title of his 
landlord openly and to his knowledge more than 


‘+ tweive years before the institution of the suit, he 


cannot claim adverse possession against his landiord. 
Mere non-payment of the rent by the tenant cannot 
be treated as adverse possession on the part of the 
tenant. Buaniv. UJAGAR SINGH Lak, 607 
Mixed. question of law and fact. 
The question of adverse possession, is a mixed 





question of law and fact and the Court has todraw ` 


its inference from the “proved facts in the cese. 
BHANI v, UJAGAR SINGH Lah. 607 


Suit on, mortgage—Purekaser l of part of 
. mortgaged property during pendency of suit— 


š * 
> > z 


[1937 
Adverse possession— concld. 


Mortgagee getting: decree-—~Sale—Mortgagee pur- 
- chasing property— Delivery of possession given— 
Purchaser still under possession — Purchaser 
recorded proprietor—Suit by mortgagee. against 
him~-Period of 12 years, when runs—Held, limita- 
tion started from date of delivery of possession to 
mortgagee and not from date of judgment and 
decree in his favour. 4 
During the pendency of a mortgage suit by the- 
mortgagee, another person purchased a share of the 
mortgaged property. Mortgagee who obtained a 
decree purchased the property in thé sale heldin 
pursuance of the decree. After delivery of the pos- 
session the purchaser continued in possession. Sub- 
sequently the purchaser was also recorded. us 
proprietor of the property. The. mortgagee, 
was driven to a civil suit against the purchaser” 
which was filed within 12 years from the date of 
the delivery of possession but beyond 12 years from 
the date of judgment and decree: < 
Held, that time ran from the date when the 
plaintiff was put in possession and the suit was, 
therefore, within time. Narayan. Prasad PANDA v. 
ADARMANI Das Pat. 312 


Agra Tenancy Act (il of 1901). 
cedure Code, 1908, s. 11 


Agra Tenancy Act (lll of 1926), s. 226—Lam- 
bardar, duties of —Duty to inform other co- 
sharers of default in payment by one co-sharer. 
Where a part of the profits of the mahal arises 

from the cultivation of sir and khudkasht by co- 

sharers and where such cultivation isin excess of 
the share, then a collection of the excess at a certain 
fixed rate has tobe made from those co-sharers, 

The person who undertakes the making of this col- 

lection and also the cnilection of rents from tenants 

is the lambardar and he obtains a remuneration for 
this work, When a lambardar finds that a certain 
eo-sharer will not pay the excess due from him for 
his excess cultivation of sir and khudkasht | then 
itis theduty of that lambardar to inform the co- 
sharers who may be entitled to bring a suit. SORAN- 

PAL SINGH V, SPEOIAL MANAGER, Court or Warps oF 

TBE Estate or AMIR BEGAM All. 889 

ss. 248 (3), 249 — Execution of decree 

under Act—Order in appeal—No second appeal is 
competent, 

No second appeal lies from an order passed in 

appeal in execution of a decree under the Agra 

Tenancy Act. GULAB Devi v. ABDUL GHAFUR ieee 


Appeal—Beneficiary of charitable funds, tf has” 
right to appeal. 

The Court should not encourage appeals by bene- 
ficiaries of charitable funds, where the Advocate- 
General is before the Court and can appeal if he. 
thinks proper. In re Bar RUKHIABAI Bom, 940 
Limitation—Application foi. copy— Copy 

stopped for want of correct information—Supply 

of correct information on day immediately 
following holiday—Deduetion of period, if can be 
allowed. 

Where the original advance is insufficient and 
the deficiency is supplied on a day immediately 
following a holiday, credit may be given for tho 
period during which the deficiency could nct be 


Sen Civil Pré-* 
807 





supplied. The same principle applies to supplying 
correct information. B.K, Rar v. TuUMMANSINGH 
Nag. 965 


———-—— Power of - Appellate Court—Decree not ap- 


x 


Vol. 166] 
Appeal—concld. f pete 


pealed against inseparably connected with decree 
appealed—Interference with former. 


Though the power of the Appellate Court is wide, - 


the cases in Which it should” interfere with the dec- 
ree which has not been appealed against are those in 
which the portion of the decree appealed against is 
gc inseparably connected with the decree not appeal- 
ed against that justice cannot be done, unless the 
portion against which no appeal has been preferred 
is also-interfered with. - 

[Where there were two independent transections, 
though the questions of law and fact involved in 
both of them were, to some extent, the same, the 
High Court refused to interfere] Daroar Rar v. 
Baspeo Manto Pat 555 
Arbitration—Award—Held, there was no reason to 

refuse to file award deciding payment of amount 

due in instalments and fixing rate of interest. 

Held, there is no reason to refuse to file an award 
in which the arbitrator decided that the amount 
of a promissory note, due by the defendant should 
be paid by instalments and that the rate of interest 
should, panding payment, be 7 annas per cent. 
Kansut Ram v, Sampuran SINGH Lah. 623 (a) 
Parties agreeing to be bound by decision ‘of 

‘presiding officer on local inspection — Whether 

amounts to reference to arbitration—Oudh Civil 

Rules, r. 678--Breach of—Proceedings, if rendered 

ultra vires—Presiding oficer, if bound to record 

notes of local inspection. À 

Where the parties put in an application before the 
presiding offcer of the Courtin which the suit was 
ponding to the effect that the Court might give any 
decision it liked after inspecting the locality agree- 
ihg to be bound by his decision :- 

eld, that the provisions of Sch. II, Oivil Proce- 

dure Code, did not apply and although the parties 
used the word ‘arbitrator’, the presiding officer was 
not an arbitrator. 

Held, also, that r. 678, Oudh Civil Rules, has not 
the force of law and did not render the proceedings 
void which were not ultra vires owing to a breach of 
that rule. 

* Held, further that it was not incumbent on the pre- 
siding officer to record notes of his local inspection. 
NAUSHAD ALI v. Moaammap Isaag Oudh 853 
— Reference—Suit referred to arbitration— 

Before starting arbitration proceedings, one of the 

parties applying to revoke reference on ground that 

he came to know subsequently that arbitrator was 
connected with opposite party—Reference, whether 
should be cancelled. 

Subsequent to the reference of a suit to arbitra- 

. tion, one ofthe parties applied, before any proceed- 

“tings were taken bythe arbitrator, to revoke the 
reference onthe ground that it had subsequently 
come to his noticethat the arbitrator was connected 
to the opposite: party : 

Held, that the Court should cancel the reference. 
Karam Din v. MOHAMMAD Din Lah. 1008 (b) 
Arbitration Act (IX of 1899), s. 19 -Application 

made under s. 19--Whether an interlocutory proceed- 

ing—Revision, if lies against order on such applica- 

tion—Civil Procedure Code (Act V of 1908), s. 115 

— Case, meaning of. 








An application made under s. 19, Arbitration Act, | 


is not an interlocutory proceeding or a mere branch 
of a suit within the meaning of s. 115 of the Code 
of Civil Procedure but it-isa case in itself and de- 
cides finally between the parties whether the matter 
shall or shall not be‘decided by arbitration and 
hence an application im revision will lie agd is not 
excluded by s. 115, Civil Procedure Code. “The word 


~ 


GENERALINDEX © tld, 


Arbitration Act—coneld, > 


“oase in s, 115 has a -wider connotation and in- 
INDO-PERSIAN _ 


cludes something more than a suit. 
‘Perapine Co. v, Firm PARMANAND HARNAMSINGH | 
cant Sind 541 


Arms Act (XI 0f1878), 8.19 (N— Possession of- 


unlicensed revolver —Adequate sentence, what is—. 
Criminal trial—Sentence. , i - 
The sentenze of one year’s rigorous imprisonment 
under s. 19 (f), Arms Act, for the offence of being in 
possession of unlicensed revolver is not appropriate, 
Tf it had been the case of some other unlicensed wea- 
pon having been found in the possession of an accused 
person, 4 sentence of one year’s rigorous imprigon- 
ment might well be considered to be adequate. The 
case of pistol or revolver stands on a somewhat 
different footing. It is a dangerous weapon and can 
easily change hands without detection. The chances 
of a weapon of that kind falling into the hands _ of 
dangerous persons are not very remote. —— `. 
(Sentence was enhanced to two yeare rigorous im- 
prisonment.) Emperor v. BISAWANATH AN. 176 
Assam CriminalLaw Amendment Act (Assam 
Act Ill of 1934), S. 20. (1) A ppitzability—Whe- 
ther applies outside limits of Assam. f c 
A person in Assam was served with a notics under 
s. 16 (1) (a) of the Assam Criminal Law Amendment 
Act, directing him to notify his residence and 
any change of residence to the Superintendent. of 
Police, and he notified his residence duly; he wrote 
a letter to the Superintendent of Police, to-say that 
he was starting for Bombay that evening, he attended 
the Congress Session as a representative of a local 
weekly, and he left the town onthe same evening. 
He wrote a letter from Calcutta stating that at 
Bombay he had stayed at certain place and had 
been detained by illness and that he had arrived 
at Oaleutta a few days previously. On his 


return he was arrested on a charge under s. 20 (1), , 


Assam Criminal Law Amendment Act: | i 
Held, that the Act had no force outside Assam 
and was not intended to apply to such & person 


outside the limits of Assam, and that he was not ` 
bound to inform of his subsequent addresses outside 


Assam. SUPERINTENDENT Ee ee or LEGAL 
NGAL v Kant Raman BAATTACHARJEE 
AFFAIRS, BENG La o7 
Award—Revision against order confirming award 
and ordering decree to be drawn up—Copy- of 
decree should be affixed—Failure to doso—Hffect. 
When the application for revision is against an 
order confirming an award and ordering a decree 
to be drawn up, ordinarily & copy of the decree 
should be annexed to the revision application, for 
the decree is drawn up in terms of the award, and 
it is the decree which is to be set aside if the 
application is successful, but failure to.do so will 
not by itsslf entail ip kang a ren application, 
. KIS inca) 

HassoMaL VILLAITRAT V Sind 365 
Revision, if lies on question of jurisdiction. 
Thougn ordinarily a revision application will not, 


lie to set aside an award, a revision application “ 


will He under s. 115, ivil Procedure (ode, on the 


question of jurisdiction. HassomaL VILLAITRAI v. 
Kis INOHAND O 'ATOMAL _, Sind365 
Banker and customer — Banker, if trustee for 
money deposited by customer—Banker using 
securities deposited for Bank's use and not for. 
customer—Déposit of securities as cover jor 
advances~Transaction, nature of. , 
The banker is not a trustee for the customer in 
respect of money paid in or responsible for-him for 
the use he makes of it, but the position is not tha 


Banker and customer—concld. 


same where the banker uses the securities deposited 
with him for his own use, and where there is con- 
version of the securities for the purposes of the 
Bank and not for the purpose of the customer. 

Where securities are deposited as cover for ad- 
vances, and for the purposa of securing overdrafts 
or advances, the transaction is strictly of the nature 
of a pledge. À; 

A-customer is entitled to enforce his ownership to 
the amount in the hands of the banker after the 
sale of the G. P. Notes deposited in the Bank as 
sectirity to cover overdrafts or advances after pay- 
ment of loans from the Bank for which they were 
security. Bank or Dacoa, LTD, v. GOUR GOPAL SAPA 


Cal. 855 
Relationship between. 

_ The relationship of banker and customer is general- 
ly that of agent and principal, of debtor and cre- 
“ditor or of pledger and pledgee ; there are, however, 
cases where the banker stands in the relation of 
trustee aswell as agent for his customer, as for 
example inthe case of securities lodged for safe 
custody, the banker is not entitled to sell or pledge 
them, and must be prepared to hand back the iden- 
tical securities deposited ; should he convert them to 
his own use, he becomes criminally liable. BANK 
or Dacca, LTD. v. Gour GOPAL Sana Cal. 855 


Bengal Aljuvion and Diluvion Regulation (XI 
of 1825),s. 4, cl, 2—River suddenly changing 
. , course—Ownership of land gained by such change 
—Custom that river always remains boundary, 
whether can be proved in law. 
Where a river suddenly changes ite course, in 
“the absence of custom that the river forms the boun- 
dary between villages under all the circumstances, 
the land gained by such change, if clearly recogniz- 
able, remains the property of the original owner. 
‘Custom that the river remains the boundary under 
- any circumstances, being unreasonable cannot be 
proved in law." BAJRANGI RAUT v. JANKI PARSHAD 
Pat. 198 (b) 
Bengal Cess Act (IXOf 1880), ss. 14, 16— Cess— 

Necessity of paying whether property is rent-free 

or not— Londlord’s return—Inclusion of rent- 

free land—Necessity of. 

The inclusion of the rent-free land in the landlord's 
retuin under ss. 14 and 16 of the Bengal Cess Act is 
a condition precedent to any hability which is im- 
posed upon the holder of rent-free land to pass cess in 
respect thereof, Sup. ANSU SEKAAR BANERJEE v. KIRON 
CHANDRA ROY Gal, 144 


———~ 88, 16,14, 34— General scheme of Act. 
According to the general scheme of the Cess Act 
subject to certain statutory exceptions, cess must be 
paid on all immovable property situate within any 
district, whether rent is paid in respect of such im- 
movable property or such property is rent-free, 
SUDHANSU SEKHAR BANERJBE v. Kiron Cyanpra Roy 
Cal 144 
———- 58.16, 14, 34—Return under s. 16 read 
with s.14—Detatls to be furnished—Annual value 
of land must be included. 
The Cess Act is ataxing statute and should, there- 
fore, be strictly construed. The annual value of the 
land isone ofthe most important details required 


to be furnished in the returns in the prescribed form | 


es it is upcn the basis of these returns that the 
valuation rollis prepared by the Collector under 
s. 34. When this is not contained in the petition 
it cannot be regarded as a return unders, 16 read 
with s. 14 of the Act. RUDHANSU SEKPAR BANERJEE 2. 
Kiron OHANDRA Roy Cal, 144 
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5. 95—Cess return, tf can be used against 

persons filing them. z 

A cess return which can be used against persons 
filing them under s:. 95,. Bengal Cess Act, can be 
used against the heirs of ‘the persons filing them. 
If they are admissible in evidence for one purpose, 
then the cess returns will be admissible for all pur- 
poses on the principle that “the evidence, if admis- 
sible, is admissible as evidence for all purposes.” 
Kiron Osanpra Roy BAHADUR v. TARAK Nata 
GANGOPADHYAY Cal 460 
Bengal Embankment Act (II of 1882)—Pro- 

visions of Embankment Aci—Object of. 

The system of embankments in North Bihar is very 
complex, and is extremely hazardous to interfere 
with them in any way without the advice of a com- 
petent engineer and full inquiry. The Bengal Em- 
bankment Act is largely composed of provisions 
designed for the maintenance of the status quo and 
to prevent interference therewith except by compe- 
tent persons or under competent advice and sanction. 
Pat 699 
ss. 6,76 (b)—Publication of notification 
under s. 6, relating to provisions of s. 76 (b)— 

Presumption under s. 114, cls. (e) and (f), Bvidence 

Act (I of 1872), if can be relied on. 

Apart from the difficulty cf getting direct proof of 
local publication of a notification under s. 6, Bengal ` 
Embankment Act, after an interval of time exceeding 
25 years, the Crown can be permitted to rely on the 
presumption under s, 114, cls. (e) and (f), Evidence 
Act, namely, that judicial and official acts. have 
been regularly performed and that the common 
course of business has been followed in particular 
cases, RAMAD;1KARI SINGH V. EMPEROR Pat. 699 

8. 76 (b)—Conviction under s. 76 (b)—Proper 
-~ order to poss stated. 

The proper order to be passed in the case of persons 
erecting new embankment isone directing them to 
demolish so much of the embankment asis new emu. 
bankment and to remove so much of the new earth as 
is addition to existing embankment, thus restoring the 
locality as nearly as possible to its status quo ante 
and not to convict them under s. 76 (b). RAMADHIKARI 
SINGH r, EMPEROR Pat. 699 

s. 80— Publication under s. 80, nature of. 
The publication under s. 80, Bengal Embankment 
Act, is directory and not mandatory. RAMADhIKARI 
SINGH v, EMPEROR Pat. 699 
Bengal Land Revenue Sales Act (XI of 1859), 

8. G—Mere suit for declaration that sale is illegal 

—Marntainability. 

Obiter.—The suitframed merely for a declaration 
that the revenue sale was illegal and ulira vires 
and without any force and effect, is not maintain- 
able under the law, in the absence of any prayer 
for consequential relief. The ielief that has to be 
applied for in the case was one for setting aside 
the sale held for arrears of revenue; and where that 
is not done and the suit witha prayer for a dec- 
laration, pure and simple, presumably for the pur- 
pose cf avoiding payment of proper court-fees, is 
not a suit which is contemplated by the Revenue 
Sale Law. SRIDHAR TŁAKUR V. JAMINI SUNDARI 
Dassya Cal. 485 

8. 6—Publication of notification of sale in 
Gazette—Period of 30 days, if applies. 

The provision of s. 6, Revenue Sales Act, does 
not prescribe a period of 30 days in the matter 
of publication in the Gazette of the notification of 
sale; and it cannot be said that the provision re- 
lating to affixing the sale notification at certain 
places, which precedes the one relating to the pub- 
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lication of the sale notification in the Gazette, fix- 
ing a period of 30 deys is applicable also to the pub- 
lication of the'sale’” notification in the Gazette. 
SRIDHAR THAKUR v. Jamint SUNDARI Dassya 
$ ies Cal.485 
sS. 6, 7—Sale-on account of revenue arrears 
and cesses not amalgamated—Mention of arrears of 
cesses in notification—Sale for arrears of revenue, 
whether illegal. ` 
. The sale for arrears of revenue is held not only 
on account of arrears of revenue but on account of 
arrears of cesses due in respect of the estate in 
question. The amount due on account of cesses be- 
ing mentioned in the sale proclamation; but not 
amalgamated with, or included in. the revenue; the 
mention of the amount of cesses along with revenue 
arrears, in the notification of sale, does not make 
the sale for arrears cf revenue illegal or ultra vires. 
SRIDHAR THAKUR ?Y. JAMINI SUNDARI Dassya Cal.485 
Bengal Munlelipal Act (lll of 1884), ss. 112, 

118,120, 121—Distress—Provisions as to time— 

Interpretation — Quarterly instalment — Non- 

payment — Distinct demand, if  constituted— 

Procedure for distress stated. 

The provisions as to time in regard to process for 
distress cannot be construed as indicating that the 
protection ofthe tax-payer was the sole concern of 
the legislature. A more sensible interpretation is 
that the legislature intended that if processfor dis- 
tress is to be allowed, the Municipality will have to 
begin with presentation of the bill within six months, 
but may wait for such reasonable time at their option, 
subject to the general law of limitation, as the circum- 
stances of the case may demand, andthen issue a 
notice of demand, and that once such notice is served, 
it must give the party fifteen days’ time for pay- 
ment; but if no payment is made it must levy dis- 
tress within three months of the service or ofthe 
order on Teview, as the case may be. 

Procedure explained. 

Although under the Act, the tax is assessed 
ata yearly rate the whole process for its re- 
covery as formulated in the Act treats eaen 
quarterly instalment of the tax as a distinct 
amount recoverable by the procédure laid down 
in it. For each mstalment a billis to be 
made out and presented, a notice of demand 
is to be served with copy of the bill, and in 
ease of non-payment a remedy by distress and sale 
is availuble. In such circumstances itis difficult 
to imagine that when several such instalments re- 
main unpaid, the total amount remaining unpaid 
constitutes one entire demand and the several sums 
as per each instalment do not each constitute a 
distinct demand. BHABANI PROSANNA LAHIRI v. 
OHAIRMAN, MUNICIPAL (COMMISSIONERS, RANGPUR 
MUNICIPALITY Cal. 333 
Bengal Patni Regulation - (Vill of 1819), s. 14-A 

—Waiver—When effective ~Consent of zemindar’s 

ugent—Inadequate deposit—Consent, if operates as 

waiver, : 
- As a general rule it is no doubt true that a person 
can waive a benefit intended solely for him, and it 
would make no difference whether such benefit is 
conferred onhim by contract or by statute. And if 
such a provision made ina statute though for his 
benefit, is also intended for the benefit of or protec- 
tion of the interest of others or is based on public 
policy, there can be no scope for the application of 
the principle of waiver. By asale of a patni under 
the regulation the auction-purchaser acquires very 
valuable rights. In such circumstances then, there 





is no scope for application of the principle of waiver- 
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in applying s, 14-A of the-Bengal Patni Regulation. 
Where the zemindars have not admittedly received 
payment of-the interest on the arrears from the date 
of sale to the date of deposit, and there is nothing 
on the record to show that they have given up their 
claim to such interest, the simple statement’of the 


. zemindar’s authorised agent that he had no objection 


to set aside the sale, will not operate as waiver. 
NANDA KUMAR PANDE v. Sourexpra Natu Gsose 

Cal. 452 
Bengal Tenancy Act (VIII of 1885 as amended 

by Act IV of 1928), ss. 5,20, 30, 30(b), 3 (9) 

—Tenant holding- undivided shares in parcels of 

land—If raiyat before amendment by reason of 

occupation for 12 years—Suit for enhancement of 
rent in such case—Maintainability—Immunity from 
such enhancement, if taken away by amendment. 

Under the Bengal Tenancy Act, even before the 
amendment of 1928, a tenant holding uudivided shares 
in parcels of land would be a raiyat, and could be a 
settled raiyat ofa village by reason of occupation of 
such lands fora period of 12 years, for e. 20 of the 
Act requires that tae tenant should.be a raiyat and 
must hold the “land” assuch continuously for 12 

ears. A 
Y A suit for enhancement of rent under s.. 30, Ben- 
gal- Tenancy Act, before the amendment of 1928, is 
not maintainable when the tenancy consists entirely- 
of undivided shares in parcelsof lands or partly.of 
entire parcels of land and partly of undivided shares 
in parcels of land. Such a tenant, therefore, enjoyed 
immunity from action for enhancement ‘of rent on 
the grounds mentioned in s. 30. That immunity has 
been taken away by reason of the amendment of the 
definition of holding by Act IV of 1928 SRIPATI 
Guaran DE v, KAILASH CHANDRA JANA Cal. 448 
s. 7—Shebait of idol granting permanent 

tenure—Justifying necessity not proved—Rent, 4 

can be enhanced— Religious endowment — Shebait, 

powers of alienation. 

The power of a shebait of an idol to make. an 
alienation is a limited power. Ordinarily a *she- 
bait cannot grant a permanent lease at a fixed 
rent, but he may do so in case of unavoidable 
necessity. Consequently, where a permanent tenure 
is granted by the predecessor of the shebaits, the 
rent under the tenure is liable to enhancement under 
8.7, Bengal Tenancy Act, even though no justifying 
necessity for granting the permanent tenure, like 
the preservation of the property, was proved. 

In such a case, therefore, the Court can consider 
the question as to what should be the fair and 
equitable rent. HrissikesH Ray v. UPENDRA Nata 
MANDAL Cal. 757 
——-8 26 (1), (5), (6)—Sale of share in occupancy 

holding—Pre-emption application by landlord— 

Pre-emption suit by another co-sharer by inheritance 

—Latter'’s suit decreed— Landlord's application 

should be dismissed. . 

The co-sharers of an occupancy holding sold their 
share and the landlord on getting the notice cf it made 
an application for pre-emption under s; 26-F, Bengal 
Tenancy Act. The transferees were made parties de- 
fendants to that application. While this application was 
pending another co-sharer of the vendors instituted 
in the same Court a suit to enforce the right which 
he had to pre-empt under the Muhammadan Law. 
The landlord was made a defendant. This suit for 
pre-emption and the application under s. 26-F were 
heard together and one judgment was . pronounced 
and the suit was decreed : . 

Held, that by reason of the pre-emption decree 
passed in the pre-emption suit the transferees, ceased 
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any right, title and interest in the property 

kd Moe by tbem and asthəre could be no order 
for pre-emption against the co-sharer who had ob- 
tained the decree by reason of s. 26-F (1), the land- 
lord's application should be dismissed. NALINAKSHA 
Durra BAHADUR V, ABDUL JALIL ah Cal. 742 
5, 26-F—Application for addition of co- 

sharer landlords Limitation ae 22, Limitation 

if applies to such applications. 

ee aw of the co-shaver landlords file the 
application for pre-emption, the application of the 
co-sharer landlords, who have filed the application 
for pre-emption, for addition of his co-sharer land- 
lords as opposite parties must be made within the 
two periods of time mentioned in sub-s 4 (a), s. 26-F 
and s. 22, Limitation Act, has no application to 
such a case, GAJENDRA Natit MANDAL f Konsa 
Bruari MISTRI meee al 492 
a S, 26-F—~Limitation Act (IX of 1908), s. 5— 
S. 5, Limitation Act, whether applies to applica- 
tions under s. 26-F, Bengal Tenancy Act. ; 
Section 5, Limitation Act, has not been extended 
to applications made under s. 26-F, Bengal Tenancy 
Act. Gagenpra Nata MANDAL 2. KUNJA BEHARI 


MISTRI Cal, 492 

-§,26-F (1)—Co sharer applying for pre- 

emption—Notice of application on co-sharer not 
+, haring notice of transfe 





r—Whether such esas 
: ly-to be added co-applicant—Limitation for 
i h upplication—Other co-sharers, if can become 
co-applicants. 


A pre-emption application was filed by a co-sharer. 


Notice of the application was served on other co- - 


of the co-sharers who had not been given 
a ee transfer was also served with the 
notice on receipt of which he applied to be im- 
pleaded as a co-applicant and expressed his desire 
to pre-empt. Within a month of his application 
the other co-sharers also wanted tobe impleaded as 
pplicants : we 3 
oor that the co-sharer's application should be 
treated not only as an application to become a co- 
applicant but also as an jndependent application to 
Peele A that the other co-sharers wers also en- 
titled to become co-applicants inhis application, As 
they were not pound to exercise their right at the 
earliest opportunity, that is, as soon 25 the first 
application for pre-emption was made, the fact that 
they did not apply within a month of application 
by the first_co-sharer, did not matter, GADADHAR 
SARKHEL v. Gora CranpeaDas Gal. 641 
— S5. 26-F, 26-E—Application under s. 26-F, 
imitati or. 
gage A SAN for pre-emption based on s. 26-F 
must be made within two months of the service of 
notice issued under s. 26-0 oF s. 26-E. The service 
spoken of here must necessarily mean the service on 
the persons fling the application for pre-emption, 
But there is no time-limit prescribed in the statute 
so far as the landlords not served with such notice 
are concerned, They can file the application within 
a reasonable time of the transfer. GAJENDRA NATH 
ManpaLv. KUNJA BE ARI MISTRI Cal. 492 
Kaen s. 30— Amending An IV of ve kya 
, etive in effect—Tenancy created before 
í ikai of defimtion of holding—Landlords, if 
can sue for enhancement of rent. j 
Where the tenancy in question comprises 13 
parcels of land and fraction of three other parcels, 
it is not a holding under the Bengal Tenancy Act, 
before the definition of holding was amended by the 
Bengal Tenancy. Amendment Act IV of 1928 Sec- 
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tion 30, Bengal Tenancy Act, cannot be combined 
with the definition of holding as amended, so as to 
give the landlord the right to sue for enhancement 
of rent in respect of a tenancy created before Act 
IV of 1928 came into force. The Amending Act cannot 
be given a retrospective effect. SRIPATI Cuanpra DE 
v. KAILASA Caanpra JANA Cal. 464 

s. 40. See Civil Procedure Code, 1908, O. 





XLVII, r. 1 317 
s. 50 (2). See Bengal Tenancy Act, 1885, 
a. 10 764 


s. 74—Held, on evidence that small sum 
claimed as moltana costs was not abwab. 
Where according to the kistibandi patta a small 
expense of molianais tobe paid along. with every 
instalment and the document isof old times and the 
Record of Rights shows the amount of instalment 
inclusive of moltana as rent, the small sum cannot 
be considered to be abwab which is offensive under 
s. 74, Bengal Tenancy Act. SACHINDRA Kumar Roy v. 
PURNA OHANDRA PAL Cal 1008 (a) 
——§S.103-B. Ses Record of Rights 123 
————ss. 104-d, 111-A—Progresstve rent for certain 

period—Maximum rent to be in force for fixed 

period—No rent fixed after evisting settlement— 

Rent, if can be enhanced in revision of settlement. 

There was progressive reot for a certain number 
of years, and a maximum rent was mentioned which 
was to be in force for the last five years of the 
period of the existing settlement, There was no 
mention about the rentto be paid after -the period 
of that settlement : 

Held, that when there was the occasion fora re- 
vision of settlement, there could be no barto the 
rent being enhanced and that the rent was not fixed 
in perpetuity. Maar CHANDRA Guma Des Barman 
v. SECRETARY oF STATE | Cal. 734 
s, 104-3, 111-A—Re-opening of area and rent 
settled by Revenue Authorities—Plaintiff must 
proceed under s. 104-J and not under s. 111-A, 
Where the main reliefs prayed for relate to the 
question of area of the tenancy and to the question 
whether the rent payable by the tenant is liable to 
enhancement or not, it is incumbent upon the 
plaintiff to proceed under s.101-J, Bengal Tenancy 
Act, ifhe wants to have the question of area decid- 
ed, and to have the question of rent settled by the 
Revenue Officers re-opened. What is not attempted 
to be done by. having recourse to the specific pro- 
visions laid down by law cannot be allowed to be 
done by an indirect method of having a declaration 
under s,111-A, Bengal Tenancy Act. The Civil 
Court is not justified in granting a discretionary 
relief by way of declaration, if the remedy by way 
of consequential relief is unquestionably barred, and 
which consequential relief is the ultimate object of 
the relief prayed by way of simple declaration. 
MA; IM CHANDRA Gua DEB BARMAN v. SECRETARY OF 
STATE Cal. 734 
——— ss, 106, 50 (2)—Suit under s. 106, by 

occupancy, raiyat claimengjamas to be maurashi 

mokarari for correction of Record of Rights— 

Presumption under s. 50 (2)—Rebutting of ~Absence 

of entries relating to jamas, in collection papers 

—Whether should be excluded from consideration. 

The plaintiff's predecessor-in-interest was record- 
ed as an occupancy raiyat in respect of certain 
jamas in the finally published Record of Rights, 
The plaintiffs case in a suit filed by him under 
s. 106, Bengal Tenancy Act, was that these jamas 
are maurasht mokarari. He, therefore, prayed for 
the correction of the Record of Rights. It appeared 
that the plaintiff and his predecessors-in-~interest 
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had been paying rent at un uniform rate for more 
than 20 years before the institution of the suit. The 
plaintiff was entitled to the benefit of the presumption 
under s. 50 (2), Bengal Tenancy Act: ; 
Held, that in order to rebut this presumption 
the landlords relied upon their collection papers and 
uponthe admission of the plaintiff's predecessor-in- 
interest, to the effect that these holdings were non- 
transferable occupancy holdings in certain rent 
suits instituted by the landlords against the original 
raiyats from whom the plaintiffs predecessor-in- 
interest, purchased these jamas. Absence of entries 
relating to these jamas jn these collection papers 
was evidente in the case but its evidentiary value 
would depend upon the other facts disclosed in the 
case. The collection papers are admissible in evidence 
and are relevant to the question whether these jamas 
came into existence after the Permanent Settlement. 
ANANDA Lat OHAKRAVARTY v, NARAYAN OBANDRA 
BHATTACHARJI Cal. 764 


8. 111-A—Declaratory suit for plaintiff's 
status as.Kaimi Mokarrari mourasidar and that 
entryin Record of Rights, recording them as 
kortas, is wrong—Whether barred by s.111-A— 
Cause of action. g 
If there isan entry adverse to the plaintiff, he is 

not bound to institute a suit for declaration that the 
entry is wrong. He can wait, and when an invasion 
on his rights ismade onthe basisof the entry, he 
can come and sue fora declaration of his title on 
the ground that the record is wrong, and the suit 
is in time if brought within six years of the 
threatened invasion. But he can also make the 
entry inthe Record of Rightsas the basis of his 
cause of action on the ground that the said entry has 
cast a cloud uponjhis title. One of the purposes of 
a suit for declaration is the removal of the cloud. 
If he makes the said entry as his cause of action, he 
has to institute the suit within sik years from the 
date of the final publication of the Kecord of Rights 
and not from the date of the certificate of the final 
publication. 

A suit for a declaration that the plaintiffs have the 
status of kaimi mokarrari mourasidars in respect of 
certain land, and that the entry in the Record of 
Rights recording them as korfas is wrong, is one 
for declaration of the plaintiff's title and is not bar- 
red by s, III-A, Bengal Tenancy Act. And where it 
is found that the Kecord of Rights records the status 
of the plaintiffs as korfas, it cast a cloud upon the 
plaintiffs’ title and the plaint, therefore, discloses a 
cause of action. Kiran Cuanpra Roy BAHADUR v. 
Taras NATH GANGOPADAYAY Cal. 460 


-S. 148 (h)—Natural guardian of minor, 
who is—Rent suit—Elder brother entitled to custody 
of minor under personal law not objecting on 
service of notice under s. 148 (h)—He must be 
deemed to be duly appointed guardian of minor. 
The mere fact that an infant is in the care of a 
person does not make him the natural guar- 
dian of the person of the infant. Section 148 (A), 
Bengal Tenancy Act, contemplates guardians who 
are entitled to the custody of the intant under the 
personal law by which the infant is governed, in 
the absence of a ‘testamentary guardian or a guor- 
dian appointed. | 

Whero an elder brother who under the Muslim Law 
was entitled to the custody of the minor brother did 
not appear and object to be appointed guardian when 
notice under s, 148 (h) was served on him. 

Held, that he must be deemed to be the duly 
appointed guardian of the minor for the rent suit. 
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JAGAT KISHOEE ACHARYA CHOUDHURY v. BADAN nee 
al. 8 
——— 8. 153—District Judge refusing to revise 
order under s.153—High Court, if can exercise 
powers of revision. 

Where the District Judge refuses to revise an 
order under s. 153, Bengal Tenancy Act, the High 
Court has power in proper cases to ast in revision. 
KAMESHWAR SINGH v. MAHABIR Past Pat, 484 

8. 153—Question as to whether certain rent 
is payable or nothing at all—Second appeal, if lies. 

Where the question for decision is, whether the 
rent payable is a certain amount or in the alternative 
nothing at all, the question isof the amount of rent 
payable yearly by the tenant and consequently, a 
second appeal is maintainable. SABARATULLA SHEIKH 
v. MANIKJAN BIBI Cal. 750 (b) 
——— ss. 159, 167~—Suit by purchaser at rent 

sale for  possession— Defendants mortgagees 

purchasing property in éxecution of mortgage decree 

—Claim resisted — Mortgage subsisting at time of 

rent sale—Morigagees purchasing within' one year 

of rent sale—Purchaser at rent sale, whether 
entitled to possession or should first redeem mortgage. 

In & suit for possession of property by a purchaser 


at rent sale the defendants were mortgagees at the., 


date of the rent sale at which the plaintiff was the 
purchaser ; the rent sale was prior in point of ‘time 
and the defendants purchased the property -within a 
year ofthe rent sale in execution of their mortgage 
decree. The right of the defendants under the mort- 
gage was not annulled: 

Held, that the sale under the mortgage would not 
for all purposes extinguish the mortgage; the pur- 
chaser at the mortgage sale could fall back on the 
mortgage, and use it asa shield against the pur- 
chaser at a rent sale and the purchaser was not en- 
titled to possession, unless he redeemed the mort- 
gage. ANNADA Prosap CHATTERJI v. PHANINDRA 
BRUSAN GHATAK Cal. 740 
8.174 (1)—Decree-holder, when acquires 

pecuniary interest in property—Attaching decree- 

holder—Whether can apply to set aside sale, — 

A decree-holder acquires a pecuniary interest in 
the property, the sale of which at the instance of 
another decree-holder he challenges, as soonas he 
has done a formal act, an act in Court, which indi- 
cates unequivocably that he wants that property 
for the satisfaction of his decree. The act must be 
specific, in relation to that particular property and 
must, not remotely but proximately or immediately, 
connect his intention to realize his dues out of that 
particular property. A person who having obtained 
a deciee for money has attached the holding in 
question is a person whose interests are affected by 
the sale within the meaning of-s. 174 (1), Bengal 
Tenancy Act, He has, therefore, the right to apply 
to have the sale set aside. BULANDA BAS: INI Dastrv. 
Pran Govinpa DHAR : Cal. 388 
sengal Village Seif-Government Act (V of 

1919), S. 79- Order of dismissal under s. 79—~ 

Defendant present—Fresh suit on same cause of 

action, whether barred, E 

The order of dismissal in the presence of- the de- 
fendant under s. 79, Village Self-Government Act, 
does not bar afresh suit; and the fresh suit can 
be instituted cither inthe Union Court, or ing 
Civil Court as the plaintiff chooses. “Ib is for the 
Legisláture to introduce the provisions of O. IX, 
r. 9, Civil Procedure Code, in s. 79 of the Bengal 
Village Self-Government Act. ` As the law stands a 
fresh suit is not barred, In re Munsat MUAAMMAD 
ABDUL Kuram v, DABIRUDDIN MuwamMan Cal, 1004 
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Bengal Wakf Act (XIII of 1934), ss. 70 (4), 
69 —“Suit or proceedings”, whether inclu 
appeal— Appointment of Receiver in proceedings 
initiated in appeal by High Court—Commissioner 
of Wakfs, if can apply for vacating order. 
The words “suit or proceedings’ in ss. 69, 70, 

Bengal Wak£ Act, do not include an “appeal” and 

where the proceedings for the appointment of the 

Receiver were initiated in the appeal, it cannot be 

regarded asa suit or proceedings within the meaning 

of s. 69 ors. 70. Consequently, the Commissioner of 

Wakis Bengal, cannot apply to the High Court under 

s, 70 (4), for vacating the orders. CoMMISSIONER OF 

Waxys, BENGAL v. Maumopa BIBI Cal. 212 


Bihar and Orissa Co-operative Socletles Act ` 


(VI Of 1935), 8. 48 (2)—Interpretation of Statutes 
—Ezxpression defined in Act must be given same 
meaning throughout Act—° Member" ins. 48, is 
usedin same sense asin s, 2. 

It isa universal principle that where an expres- 
sion je defined inan Act it must be held to have, 
throughout the Act, the meaning given to it by the 
definition. Therefore, it cannot be said that in 
speaking of a dispute between a member and a society 
s. 48, Bihar and Orissa Co-operative Societies Act, 
uses the word “ member” in any more restricted sense 
than that which is used ins. 2, HAJIPUR UENTRAL Co- 
OPERATIVE UNION LTD. v. KAMLA PRASAD Pat, 689 
ss. 57, 48 (2)—Deposit by member of Union 

—Suit for interest—Jurisdiction of Civil Court is 

barred. 

A QOivii Court has no jurisdiction to entertain a 
suit against Oo-operative Union for interest on 
deposits by a member ofthe Union. HAJIPUR CENTRAL 
Co-operative Union, Lro v. KAMLA Prasan Pat, 689 





Bihar and Orissa Prevention of Adulteration ’ 


Act (il of 1919), s. 3—Question that Act was not 
notified in local area, cannot be entertained in 
revision, 

In proceedings under Biharand Orissa Preven- 
tion of Adulteration Act, the question that it has not 
been shown that the Act has been brought in force 
in the particular local area by a notification of the 
Local Government, is a question which ought to be 
raised and determined before the Court of facts and 
notin revision, Sarup Lan v. EMPEROR Pat. 206 

s, 4 (b)—Application of s. 4 (b)—Court must 
determine first whether foreign matter has been 
added fraudulently. 

What the Court has to determine before applying 
s, 4 (b) is that eome matter or ‘ingredient has 
been added fraudulently, The mere presence of 
some foreign matter in small quantity is not 
necessarily an offence. The exception specially 
excludes the case where without fraud any extra- 
neous material has in the process of collection, 
preparation or conveyance unavoidably become 
mixed with the food. 

The Courts has to apply their mind to the ques- 
tion of whether the admixture of foreign starch grain 
wasso largethat it could not be explained other- 
wise than by fraud, Sarup Lat v, EMPEROR 

Pat, 206 
S.10—Proceedings without sanction under 
8. 10—Irregularity, if cured bys. 537, Criminal 

. Procedure Code (Act V of 1898). 

An irregularity created by on absence of a cum- 

„plaint by local authority under s. 10 of Bihar and 
Orissa Prevention of Adulteration Act, in proceed- 
ings under the Act, is cured by s. 537 of the Criminal 
Procedure Code, Sarup LAL v. Emezror Pat, 206 
Bihar Tenancy Act (VIH of 1934),s. 26 (0)— 

Judge exercising discretion in rejecting application 

to be added as iniervener, of person depositing 
landlord's fee—No. interference in revision. 


5 
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The Judge in the exercise of his discretion rejected 
the application to be added as an intervener, of a 
person who deposited the landlord’s fee under s. 26 
(0), Bihar Tenancy Act, in January of 1936, the rent 
TY having been compromised on December 21, 

Held, that the Act gave the Court a discretion, and 
the High Court would not interfere in revision, 
JAGDISH NARAYAN SINGH V. ÅLAKHDEO Narain Sines 

Pat. 948 

———5. 26 (0), cl. (3) (b)—Consent of landlord, 
if shall be deemed to have been given on date when 
receipt for deposit was granted—Landlord’s remedy, 

Landlord shall be deemed to have given consent 
on the date on which the receipt for deposit of a sum 
as transfer fee is granted by the Collector. If the land- 
lord objects to the sale price and distribution of rent, 
he has a separate remedy under s. 26, Bihar Tenancy 
Act, and his objection does not affect the effect s, 26 
(0) (3) (b). Ramesawar BHAGAT v. JEBAN NARAYAN 
Sixea Pat. 794 
————-8.115—Interpretation of—Section does not 

mean “after particulars have been finally recorded 

after recourse to Chap X." 

The plain meaning of s. 115, Bihar Tenancy 
Act, can hardly raise any doubt and by coming 
to the conclusion that the section means ‘after 
the particulars have been finally recorded after re- 
course to all the provisions contained in Chap. X”, 
will amount to adding something tos. 115 of the Act 
which does not appear in the section. Surpat SINA 
v Pratap MANDAL . Pat. 955 
s, 171—Mortgage created under s. 171, by 

operation of law—S. 60, Transfer of Property Act 

(LV of 1882), whether applicable to such mortgage 

— Redemption piecemeal, when allowed, 

When a mortgagee acquires a portion of the mort- 
gagor’s interest in the mortgaged property, those 
who are interested in the remaining portion of it 
are entitled to claim redemption by payment of 
their quota only, the principle being that to the 
extent the interest of the mortgagor and the mort- 
gagee is combined in one person the mortgage must 
be taken to have become extinguished, whether a 
mortgage is based on contract under Transfer of 
Property Act or is cieated by operation of law 
under s.171, Bihar Tenancy Act, s. 60, Transfer of 
Property Act, will apply. If the mortgagee has 
acquired interest in the mortgaged property piece- 
meal redemption will be allowed. Munea Lan v. 
SaGARMAL Pat, 29 | 
Bombay Borstal Schools Act (XVIII of 1929), 

S. 6—Scope of —Sentence of two years and one year 

for two offences directing detention in Borstal 

Schooi for three years in lieu of it—Order, 

legality of. - 

Section 6, Borstal Schools Act, contemplates nota 
sentence of imprisOnment passed under any one patr- 
ticular section or sections of the Penal Code, either 
coneurrent or consecutive but an order of detention 
for the period prescribed. 

Where the accused who is found to be under 18 
is sentenced to two years’ rigorous imprisonment 
for one offence and for one year’s rigorous imprison- 
ment for another, the sentences to run consecu- 
tively and directs that in lieu of the sentences 
the accused should be detained ina Borstal School 
for three yoars, the sentence is contrary to the 
provision of s.6. Empzror v. KUNDAN Sind 831 
Bombay Givil Courts Act (XIV of 1869),s.40 

—Plaint presented outside office hours~-Whether 
_ can accept plaint—Clerk receiving it and referring 

it to Judge—Clerk, if can be said to have accepted ih, 
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The clerk of the Court who is a duly constituted 


officer of the Court with power to accept a plaint 
under the Bombay Civil Courts Act, can accept that 
plaint outside office: hours and outside the Court 
buildings, although the clerk is not bound to accept 
a plaint out of Gourt hours. There is nothing in 
O. IV, r. 1, Civil Procedure Code, to suggest that 
the plaint must be presented during Oourt hours, 
or within the precincts of the Court. 

Where the clerk accepis the plaint only efter re- 
ferring the matter to the Judge, the clerk who mere- 
ly receives it, cannot besaid to have accepted it. 
Ratan JaYAKISON SaUKLA v. BAPU HIRAJI Kunst 

Bom, 896 
Bombay District Municipal Act (Ill of 1901), 

S.96—Offence under s. 96 (5)—Essentials of— 

Notice under s. 96 (3), tf necessary—Construction 

begun without notice—Prosecution— Municipality, 

if has reasonable and probable cause—Sutt for 
malicious prosecution, if lies. 

To establish an offence under s. 96 (5), Bombay 
District Municipal Act, all that is necessary ıs to 
show that the accused had begun a construction, 
or started altering an existing construction or added 
to it or re-constructed it, without giving a notice 
thereof in writing to the Municipality as required 
by sub-s. (1); and the question whether a wrong 
notice was given by the Municipality or not is entire- 
ly immaterial. The Municipality is not bound to give 
the notice under sub-s. (3) though ordinarily it would 
give such notice But whether it does or not, the 
offence is complete under sub-s, (5) as soon ‘as a 
person begins any constiuction, alteration, addi- 
tion or re-construction without giving the notice 1e- 
quired under sub-s. (1). ` : 

Where a person begins to erect a new structure 
without giving any notice to Municipality as requir- 
ed bys. 96<i) and the Committee prosecutes him, 
there is reasonable and probable cause for the Muni- 
ciplity to launch it and a suit for malicious prosuec- 
tion does not lie, BHAGUJI BALOBA KIR v. ALANDI 
MUNICIPALITY f Bom. 925 
Bombay Tobacco Duty (Town of Bombay) Act 

(OV of 1857), s. 18—Confiscation of vehicle— 

Notice to owner is necessary—Duty of Court to 

be satisfied that owner consented or knew that 

vehicle was used for wlegal purpose. 

The discretion given to Court to confiscate the 
vehicle under s. 18 can only be properly wens after 
hearing the owner, and ascertaining whether he had 


` given his, consent or knew the use to which the 


vehicle was put. The discretion has to be ‘exer- 
cised upon discovery ofthe part which the owner 
has taken in the use of his conveyance; and the 
Court is given the option to mitigate the rigour of 
confiscation by cummuting the same to fine. That 
is an additional reason wny the owner should be 
heard. The order should not be passed without 
giving notice to the owner. From the fact that the 
servant has consented tu the illegal ase and has been 
convicted, it does not follow that notice can bs dis- 
pensed with asthe act of the servant might be out- 
side hisemployment. Jn re JAFFERBHAI HASAM 
Bom. 562 
Bond —Several co-obliyees—Suit by one only jor his 
share—Maintainability of—AMstake n framing 
suit due to wrong adviuce—Amendment of plaint, if 
can be allowed, 
One of the co-obligees under a bond cannot main- 


tain a suit with regard to his share of the money ` 


only. 
but where the Court is satisfied that the non- 
jmpleading of the co-obligee was a mistake due to 
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wrong advice, the Court will, for the ends of justicé, 
give permission to the plaintiff to amend the plaint, 
especially when the proposed amendment will not 
make any change in the cause of action. RAGHU- 
NAT PRASAD v. PRANA Oudh 992 
Burma Municipal Act (ill of 1898), ss. 84, 93— 

Overhead mains are not assessable—Held, in assess- 

ing premises and hereditaments overhead mains, 

cables and wires should not be taken into account. 

Overhead mains are not assessable under the 
Burma Municipal Act: 

Heid, that the assessment of the premises and 
hereditaments belonging to the Electric Supply Oo., 
should be made without taking into account any 
value, in respect of the overhead mains, cables or 
wires. AxyaB ELECTRIC SUPPLY Co v, Akyas MUNIOIPAL 
ASSESSMENT SUB-COMMITTEE Rang. §12 S B 


Burmese Buddhist Law — Succession — Woman ' 
other than undisputed wife claiming to succeed as 
wife—Nature of evidence required—Woman's 
Status as wife not universally recognised—~W hether 
can succeed, 

The term ‘wife’ may be very loosely used among 
the Burmese Buddhists, Where a woman other than 
the undispu.ed wife claims ashare in his estate as 
wife, there should be a clear and unequivocal re- 
cognition of status to establish wifehood in the 
legal sense of the term. When the evidence goes to 
show that her status as wife was not accepted uni- 
veisally inthe neighbourhood, and she was only 
a mistress, her claim cannot succeed. Ma Hua MIN 
v. Maung HLA U Rang. 413 
Calcutta improvement Act (V of 1911), s. 171— 

“ Re-erect "°, meaning of. 

Had the intention of the legislature been to give i 
any special meaning to the word ‘‘re-erect,” it 
would have been mentioned amongst the definitions 
in s. 2, Ualcutta Improvement Act, So that in the 
absence of any definition, the word should be 
interpreted in its ordinary meaning. ADITENDRA 
Nata Mirrgr v. BHUPATI Buusan Sen GUPTA | 

3 Cal. 457 


$.171—Where morethan one person join in 

erecting building each can be fined Rs. 509. 

Under s. 171, any person who erects a building 
without sanction isliable toa fine of Rs. 500. So 
that where more than one person join in erecting 
a building, they are each liable to a fine extending 
to Rs. 50J and there is, therefore, nothing illegal 
if the fine imposed on all amounts in allto an 
amount exceeding Rs. 500. ADITENDRA Nata Muitrer 
v. BUPATI B USAN SEN GUPTA Cal. 457 


Caicutta Municipal Act (lll of 1923 as 
exiended to Howrah), s. 175. Ses Calcutta 
Municipal Act, 1923 a3 extended to Howrah, s. 492 

402 
to Howran— 





8. 175, as extended 
“Trade” in s. 175, meaning of. 
The words of s. £72, Cateutta Municipal Act, 

should be taken in their ordinary meaning 1astead 

of putting an uausual construccion on them iu ac- 
cordance With a special meaning given to the word 

“trade” in reference to incoms:-tax charges on firms 

having international business. That word is used 

in the section in its ordinary meaning, t. c., to man 
an exchange of goods for money, or tor goods, with 
the object of making profits, BURMAd MELU OIL 

Srorace & Distaoring Co. of INDIA, LTD. v.. 

Supsansu Batsan ÜnATTERJEE Cal. 402 

ss. 492, 175, as extended to Howrah 
—Company trading im otl—Store in Howrah— 
_ Orders negdtiated in Caleutta—Otl distributed 


x 
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from Howrah—Held, licenses should be taken 

from both Municipalities. 

Where a company which is a trader in oil re- 
ceived oil from various places and stored it-in their 
Howrah premises and distributed it to their cus- 
tomers frcm there, the transactions being negotiated 
in Calcutta, undoubtedly in the ordinary sense of the 
term, they must be said to be carrying on ‘their 
trade bcth in Howrah and in Calcutta within the 
meaning of s, 175 and alihough their Headquarters 
are in Calcutta and although it is in Calcutta that 
the business is arranged, the evidence being that 
deliveries are made from Howrah on delivery orders 
which are sent from the Calcutta office. The trade 
being carried on partly within one-and -partly within 
another Municipality, they are liable-to take a‘separ- 
ate license in each, and:on failure to do-so, they are 
liable under s. 492, Calcutta Municipal Act. Borman 
Stevy-Oi, Sroracze & DISTRIBUTING Co. or INDIA 
LTD, v. SUDHANSU BEUSAN CHATTERJEE Cal, 402 
Carrler—Delivery of dogs to shipping agent for car- 

riage—One of the dogs slipping ita collar and falling 

into the sea during voyage—Liability of shipping 
agent — Breach of contract—Negligence—Shipping 
agent'sright to recover from owner of dog advance 
or freight and expenses paid to shipping company. 
he appellant bought some dogs in England and 
instructed the respondent Company to take delivery 
of the dogs there and to ship them to Bombay. 
The respondents accordingly received the dogs and 
shipped them on board a steamer belonging to a 
Steam Navigation Company to Bombay, paying 
the latter a sum of about Rs, 269 in advance for 
the carriage of the dogs and other sundry chaiges 
incurred or to be incurred on the dogs’ behalf. 
During the voyage, one of the dogs slipped its collar 
while being exercised on the ship's deck and jumped 
into the sea and was lost. The appellant filed a suit 
against the respondent Company basing his claim 
on beach of contract as well as upon negligence 
and the 1espondent Company sued for recovery of 
the amount of Rs, 269 advanced by them: 

Held, (1) that the respondents were not guilty of 
any negligent act and inasmuch as the dog was 
also to be carried at the owner's risk, the appellant 
suit was liable to be dismissed ; 

(z) that the Company was entitled to recover the 
advance paid by them tothe Steamship Company, 
even though one of the dogs had not been salely 
delivered. MA: ARAJAN oF PITHAPURAM v. Ti.omag 
Coox & Sons, Lro. Mad. 805 
C. P. Debt Concillation Act (H of 1933), s.15 (3) 

—“Sues forthe recovery of a debt”, includes case 

of suit instituted before registration of the agree- 

“ment, 

-The word ‘sues’ in-s, 15-(3),-C. P. Debt-Concilia- 
tion Act is not equivalent tothe words ‘commences 
a suit? The words “sues for the recovery of a debt” 
include the prosecution ofa suit for thé recovery 
of a debt, even ifthe suit was instituted befoie re- 
gistration of the agreement. RISHABKUMAR v., Br onay- 
SINGH Nag. 459 (a) 
C.P. Land Revenue Act(l of 1917), s. '80— 

Muafi khairati occupancy—Held, entry suggested 

that mortgagor had proprietary rights. 

Certain mortgaged land was recorded in the 
mortgage deed as muaji khairatt and ient-fiee but 
in the subsequent settlement it was described as 
muafi ‘khairati occupancy and that rent had been 
remitted inlieu of share : 

Held, though no doubt the recording -of the fielde 
as occupancy at the settlement could not ‘be 
challenged, but it did not necessarily follow that 
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the fields were correctly recorded as occupancy and 
that they were in fact occupancy during tke pre- 
vious years, The entry in the settlement percha 
that the rent had been remitted forever in lieu of 
a share suggested that the mortgagors had a prop- 
rietary right and not a tenancy right Theuse of 
the term “ muafi khairati ” isundecisive as “ muafi 
khairati™ could be applied to land held in proprie- 
tary rights or to absolute occupancy or to occupancy 
land. KANCHHEDILAL V., JABBARSHA Nag. 686 
- s. 203 (3)—Co-sharer — Site chosen with 
` implied consent of lambardar — Transfer of site to 
- such person—Legality 0! —Prohibition under s. 203 

(3), if applies. 

Even a co-sharer would not have a right to choose 
any site le wished unless he had the consent of the 





‘lambardar “to that choice. When the lambardar 


has consented, though impliedly, the co-sharer is 
placed inthe position of a -person entitled to, though 
at that time nct in possession of, that site. Being a 
person within tlus category, he is one to whom under 
the provisions of s. 203 (3), another's site can be 
transferred. In such acase the prohibition contain- 
ed ine. 203-(3) does not apply but the exception 
does, GULAB SING 42. OHATTAR SINGH Nag. 563 
C. P. Tenancy-Act (Il of 1898), s. 48—Occupancy 
land— Parties believing mortgagors had: proprietary 
righis—Mortgage, held votdable and not void. 

Where the land was recorded either as muafi 
khairati or as muafi khairati mokasa, and the par- 
ties seemed to believe that the mortgegors had a 
proprietary right in the land and there was nothing 
on the face of the document to indicate to the Regis- 
tering Officer that the mortgage was forbidden by the 
Tenancy Act: f h 

‘Held, that the registration was not invalid and 
could not beignored, It was not void ab initio but 
merely voidable. KANCHAEDILAL V. JABBARSHA : 

Nag. 686 
Certlorari— Administrative and judicial acts— 

“Order of Religious Endowments Board declaring 

the -order of ecedence for distribution of 

theerthams and honours, whether administrative 
act or judicial act—Power of High Court 40 issue 
writ— Right to honours, whether a civil right. 

A writ-of certiorari does not lie in respect of 
administrative acte but only in respect of judicial 
acts. The right-to obtain theertham or honours in 
a particular order of precedence ina temple is not 
a Civilaight which can be enforcred or declared 
in -a -Civil Court and a writ of certiorari cannot. 
be issued in respect of an order of the Religious 
Endowments Board declaring the order in which 
theertham and honours should-be distributed in a 
temple. EMBERUMANAR JEER SWAMIGAL v. BOARD or 
ÜOMMISSIONERS FOR HINDU REGILIOUS ENDOWMENTS, 
MADRAS Mad. 256 
Ministerial and Judicial Acts—Order of 

‘Religious Endowments Board assessing -costs of 

litigation relating to temple and demanding the 

same from trustee, whether judicial or ministerial 
act—-Power of High Court to issue writ of certiorari 

Removal -of trustee~ Order set aside by High 

Court and Board made liable for costs of trustee 

—Claim by Board to recover such costs from funds 

of temple—Maintainabtlity. 

A writ of certiorari does not lieto quash an order 
which is merely ministerial but is intended for the 
purpose of adjudicating on the validity of acts 
judicial, The term ‘judicial’ in this connection does 
not necessarily mean acts of a Judge or legal 
tribunal sitting for the determination of matters of 
law but means an act done by competent authority 
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imposing a liability or-affecting the rights of 
others. 


Ta assessing the costs and expenses. in respect of. 


legal proceedings to which a Board or a Committes 
is a party, under s. 70 of the Madras Hindu Religious 
Endowments Act, and in making a demand of such 
costs and expenses from a party, the Board cannot be 
said to be acting judicially and a writ of certiorari 
cannot be issued in respect of such an act. A writ 
cannot be issued ia such a ease forthe further 
reason that a remedy is provided by the said Act. 
itself for an aggrieved party, 

The words ‘all costs and expenses incurred in con- 
nection with legal proceedings’ in sp, 68 of the said 
Act are wide enough to cover not only the amounts 
which the Board had spent but also what they had to 
pay to othersin respsct of such proceedings, e. g., 
costs ofthe opposite party. Where tlie managing. 
trustee of atemple was removed from his office by the 
Board but this order was set aside by the High 
Court and the Board was directed'to pay the trustee's 
costs and after paying the amount the Board, acting 
under s. 700f the Madras Hindu Religious Endow- 
ments Act, assessed the amount of costs and expenses 
in connection-with the said proceedings including the 
costs paid to the said trustee and made a demand on 
the trustee for such amount : 

Held, that the Board hud power to make such. a 
demand on the trustee and as its order was alsoa 
ministerial one, no writ of certiorari could be issued 
in respect of such order. MARIAMMAN Kor, Devas- 
TaANaM 9. MADRAS HINDU ReLrerous ENDOWMENTS 
Boarp Mad. 169 
Charge. Sze Transfer of Property Aot, 1882, s. 100 

(before amendment in 1929) 662F B 
Gnild Marriage Restraint Act (XIX of 1929) 

—Scope of—-Marriage does not become invalid—Act 

imposes only penalty. 

It is true that the celebration of marriage. of child 
of 12-13 years may contravene 
of’ the Child Marriage Restraint Act of 1929; but 
such marriage is not declared by the Act to be invalid, 
The Act merely imposes certain penalties on persons 
bringing about such marriages. Morr v, BENI 

All. 847 

Chinese Buddhist Law—Marriage -Essentials of 

valid marriage—Consent of parties to live together 
and publicity of relationship—Suficiency of. 

Marriage is. in China, concluded according to the 
will of the contracting parties, and has in some way 
or other to be made public, Where the question of 
the status of.a chief or first wife is not involved, 
in the case of marriage among Ohinese Buddhists, 
what really constitutes a valid marriage is the con- 
sent of the parties concerned to live together as 
husband and wife. They must, however, give suffi- 
cient publicity to their relationship. The result is 
the same whether the Burmese Buddhist Law or 
Chinese Customary Law applies to a marriage be- 
tween a Chinese Buddhist man and a Chinese Bud- 
dhist woman. 

Consequently, where itis shown by the evidence 
that the parties lived together as husband and wife 
for some time and they were accepted ag such by 
their relations and friends and there is no evidence 
to prove that the wife refused tolive with her hus- 
band, she is entitled to maintenance, Ma Kyin 
Hrama v. Mauna Kyiv Swi Rang. 577 
Chit fund—Assignment of subscriber's rights— 

Suit by assignee for declaration of. his rights as 

asstgnee—Maintainability— Specific Relief Act. I 
- of 1877); 3, 42, oe Fa : i i 


the provisions. 
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Where the plaintiff who had obtained an assign- 
ment of the rights ofa subscriber to a chit fund 
with the consent of the starter of the fund instituted 
a suit for a declaration that he was entitled to all 
the rights of his assignor and it was contended on 
behalf of the starter that such a declaration cannot 
be granted in view of the provisions of s. 42 of the 
Specific Relief Act : 

Held, that the plaintiff was entitled at least to a 
declaration that he was entitled to such of the rights 
of his assignor as had actually accrued on the date 
of his assignment subject, of course to the liabili- 
ties of the assignor, and that to this extent the 
Court can grant a declaration, SIVAMALAI Gounpan 
v. RAMASWAMI Gounpan Mad, 573 
Chota Nagpur Tenancy Act (VI of 1908), ss. 

8, 7, 258—Decision of. Judicial Commissioner in 

suit under s. 87—Subsequent suit for possession, 

whether barred, when incidentally it may have to 
be shown. that entry. in Record of Rights. is not 

correct. y; 

There is a clear line of distinction between those 
cases where the suit is instituted for the purpose of 
varying, modifying or setting aside a decision, under 
s: 87,, Chota Nagpur Tonancy Act, and those where 
the suit has been. instituted for a relief which could. 
not be granted under that section but in granting 
which the Court may have to find that the entry in 
tlie Record of Rights is not correct even though it 
may be based on a decision under s. 87, There is no 
provision in the Act to the effect that the presump- 
tion of correctness which attaches to an entry in the 
Record of Rights becomes irrebuttable after a deci- 
sion undere. 87. If, therefore, the entry can be held 
to be incorrect, the decision under s. 87, upon which 
the final entry may have been based, may also be 
shown to be wrong. The mere fact, therefore, that 
some of the issues in a suit may be the same as the 
issues before the Revenue Officer in a suit under 
s.87 will not be enough to bar the former suit if it 
is clear thatthe scope of the suit is different from 
the scope cf thesuit before the Revenue Officer and 
the suit hasbeen instituted for obtaining such re- 
liefa as the Revenue Officer was notcompetent to 
grant. GOBARDHAN SAHU y LALMOHAN Karwar 

f 1908) PiE Ses 

ivi! Procedure Code (Act Vo , 8S. 11. SER 
j Civil Procedure Code, 1908, O. XXI, r. 62 867 
———-s.11—Applicability—S. 11 does not apply 

where previous suit was collusive. 

It is always open to any party to show that a 
judgment was obtained by fraud or collusion or that 
there was want of jurisdiction, and in such cases, 
s. 11, Civil Procedure Code, would not apply. PARBATI 
J. Gaspar SINGH All. 6 
———s. 11—Competent Court — Former Court 

should be competent to try subsequent suit—Assistant 

Collector, Second Class, deciding suit for arrears 

of rent under Agra Tenancy Act (IT of 1901,—No 

jurisdiction to try ejectment suit under Tenancy 

Act, 1926—His decision ts not res judicata. in 

subsequent suit for ejectment. h ee 

In order that decision in a former suit may 
operate as res judicata in a subsequent suit, it 48 
necessary that the Court which tried the former 
suit was « Court competent to try tae subsequent 
suit. Mere competency to try the issue raised in 
the subsequent suit is not enough, bat also 
the subsequent suit itself. in which the issue 
‘ig subsequently raised. It ie the competency 
of. the original Court which decided the former 
suit that must be looked. to and not that of 
“the Appellate Court in which that” suit was ultimate- 
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ly decided on appeal, and in order to determine 
whether the Court which decided the former suit 
had jurisdiction to try the subsequent suit, regard 
must be had to the jurisdiction of that Court at 
the date of the former suit and not to its jurisdic- 
tion at the date of the subsequent suit. 

A decision by an Assistant Collector of the 
Second Class in a suit for arrears of rent under 
Agra Tenancy Act, 1901, cannot operate as res judi- 
cata in a subsequent ejectment suit under the Tenancy 
Act of 1926 brought before an Assistant Collector 
of the First Class which could not have been heard 
and determined by an Assistant Collector of th 
Second Olass. Kanyan Das v. SUDERSHAN LAL e 

All. 807 

8.11—Ezecution proceedings—Dismissal of 
application as not pressed—Whether operates as 
res judicata on questions which were in issue 
between the parties—Difference between dismissal 
of suits and dismissal of applications for default. 

Wor the purposes the rule of res judicata there is 
a difference between the dismissal for default of 
suits and execution applications. In the case of dis- 
missal of execution petitions for default or on the 
ground that they are not pressed, the only point that 
is decided is that the application is dismissed and 

_ there is no bar in the way of a fresh application 
being made subsequently with the very came prayer. 

Therefore, unless it can be said that there was a 

decision or adjudication which either directly 

decided the question on which the parties are at 
issue or which must be deemed to have impliedly 
decided it, on the ground that the order could not 
have been made without such implied decision hav- 
ing been arrived at, the rule of res judicata cannot 
operate or apply. Firm Lao.1 RAM-SANTHOKOJAND 

AMEEOHAND ¥, FIRM TARACHAND-JAYARUPJI Mad. 72 

———— 8. 11—Executor appointed trustee by will— 

Personal decree against executor—Attachment of 

trust property—Objection by executor that property 

cannot be attached for personal decree—Dismissal 

—Suit to set aside order also dismissed—Decree, 

whether binding on remainderman. 

A person appointed his wife his executor and 
directed her to hold certain properties as trustee. 
There was also a provision that after her death his 
son should be the trustee of the said properties. A 
decree was obtained ‘against the widow ona pro- 
missory note and the properties held by her as trustee 
were attached. She preferred a claim that the prop- 
erties were trust property, and on the dismissal of 
the claim, instituted a suit which wag also decided 
against her : 

- Held, that the decree passed in this suit did not 

operate as res judicata against the son who succeed- 

ed her as remainderman. RADHAKRISANA O:ETTIAR 2. 

NaraYANASAWMI ATYYAR Mad. 727 
s. 11—Father of joint Hindu family acting 
in collusion with opposite party —Decree does not 

act as bar in subsequent suit against his son. 

No doubt that in the case of a joint Hindu family 
it is impossible to allow each member of the family 
to litigate the same point over and over again and 
s. 11, Expl. (vi) applies, but such would not be the 
case in the suit where there is a finding in the sub- 
sequent suit that the previous suit was collusive, 
s. 11, Expl. (vt) would not apply. PARBATI v. GAJRAJ 
SINGH All. 624 

£. 11—Morigage— Application for personal 
_ decree~-Rejection of—Appeal not preferred—Order 
of rejection operates as res judicata. 

Although u mortgagee is entitled in his original 
suit on the mortgage to askfora personal decree 
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against the mortgagor, where a claim for personal 
decreeis made and rejected on merits, it operates as 
res judicata and is binding onthe parties to sult 
when not appealed from. Moaammad HUZARBAR ALU 
Kugn v. ABDUL WATBA Kaan All, 884 

———8$, 11— Person claiming under one of the 

parties to former suit—How can avoid provisions 

of s. ll—Fraud or collusion — Necessity of 
establishing, to get over bar. 

The provisions of s. 11 of the Oivil Procedure 
Code are mandatory, and the ordinary litigant, 
who claims under one of the parties to the former 
suit can only avoid its provisions by taking ad- 
vantage of s. 44 of the Evidence Act, which defines 
with precision the grounds of such avoidance as 
fraud or collusion. It is not for the Court to treat 
negligence, or gross negligence, as fraud or collu- 
sion, unless fraud or collusion is the proper inference 
from the facts. When no case of fraud apart from 
collusion is suggested, party seeking to get over the 
bar of res judicata is bound to establish that the 
decree in the prior suit was obtained by collusion 
between the parties or that the litigation was not 
bona fide. TALLURI VENKATA Sesuarya V. THADIKONDA 
Koriswara Rao PGI 
—-—s. 11— Son who is member of joint Hindu 

family with his father cannot claim through his 

father, within the meaning of s. 11. 

A son who is a memberof joint Hindu family along 
with his father cannot, as a member of the joint 
family, claim through his father or through his father 
as the manager of the joint family within the mean- 
ing of s. 11. PARBATI v. GAJRAJ SINGH All. 624 
$.11—Specific Relief Act (I of 1877), ss. 42, 

43—Decree declaring adoption invalid—Finality— 

Validity of adoption rarsed in subsequent suit in 

Court of higher jurisdiction—~Declaratory decree, 

whether operates as res judicata—Competency of 

Court—Rise in value of properties in dispute, 

whether affects rule of res judicata. 

In determining the question of competency of 
the Court for the purpose of s. 11, Civil Procedure 
Code, the Court need not take into account any 
change in the valuation resulting from a mere rise 
in the market value of the properties involved. 
Section 43 of the Specific Relief Act which gives 
finality to declaratory decrees passed under s. 42 
of that Act does not incorporate the limitations 
laid down in 8.11, Givil Procedure Code, as to the 
competency ofthe Court to deal with the latter suit, 
Consequently, a decree passed by a District Munsit's 
Court declaring that an adoption is invalid will 
operate as res judicata in a subsequent litigation 
even though the value of the subsequent suit is 
beyond the jurisdiction of a Munsif's Court. DURJATI 
Suppayya v. ANANTARAJU NAGAYYA Mad. 75 
ss. 19, 20—Owner of hundi at A transmitting 

it to drawee at B—Hundi stolen—Shahjog Vy a paree 

negligently receiving iz and cashing it from drawee 

—Owner basing suit on tort—Court at A has n 
Jurisdiction. i $ 

Where the owner of a shahjog hundi residing at 
A transferred it to the drawee at B where it was 
stolen before reaching the drawee, and was negli- 
gently received by a shahjog vyaparee who got it 
cashed from the drawee, and the owner instead of 
basing his suit on money bad and received, based 
it on tort: 

Held, that as the tort was committed at B, the 
Court at A had no jurisdiction to entertain the 
suit, If the plaintiffs had sued for money had 
and ieceived upon an implied contract, jurisdiction 
would be determined by s, 20, Civil Procedure Code, 
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which includes suits based on contract. Firm Munsine 
DOWLATRAM v. FIRM FatecHanp ANRAJ Sind 347 
ngi, 35. Sze Civil Procedure Gode, 1908, 
O. XXXII, rr. 11, 12 949 
8. 36—Execution—Civil Court, whether can 
grant in execution farm of land belonging to 
judgment-debtor—Order making lease money payable 
by instalments—S. 36, whether applies—Fatlure 
of instalments—Balance ordered to be deposited 
in Court—No appeal—Order becomes conclusive. 

A Oivil Court. is competent in execution proceed- 
ings to grants farm of the land of a judgment- 
debtor belonging toan agricultural tribe. If the 
Court in granting such a lease makes the lease 
money payable by instalments, it might be said that 
the Court had acted in an unwise or indiscreet 
manner by not demanding the entire lease money at 
once; but it cannot be said that the Court had 
passed an order which it had no jurisdictien to 
pass. Provisions of s. 36, Civil Procedure Code, 
apply to the case and the Court can enforce pay- 
ment of the lease money by applying the provi- 
sions of the Code relating to execution of decrees, 
And where the Court, in the above instance, directs 
the lessee on failure to pay some instalments, to 
deposit the balance of the lease money in Court, 
and no appeal is filed by the lessee against it, the 
order of the Court is conclusive and binding so far 
as the lessee is concerned. PUNJAB NATIONAL BANK, 
Lrp, AMRITSAR V. SHAMSHER SINGH Lak. 391 
s. 38,0. XXi, r. S—Transfer of , decree by 

Munsif to Subordinate Judge in same District — 

Irregularity in mode of transfer—Acquiescence by 
` decree-holder—Subordinate Judge, if can execute 

it—Decree-holders, if can benefit under Art. 182 (5), 
“Limitation Act (IX of 1908). 

A Munsif transmitted a deeree for execution to 
the Subordinate Judge in the same District. The 
decree-holders had acquiesced in the transfer 
though the transfer was not made on an express 
prayer made by them : 

Held, thatthough there might have been some 
irregularity in the manner of transfer, that would 
not prevent the Subordinate Judge from having the 
seisin overthe execution and in accordance with 
the provisions of s. 38 of the Code he could execute 
it. The Munsif could transfer the decreeas both 
Courts were situated in the same District. - The 
application for execution on trensfer was pending 
in a proper Court and the decree-holders have the 
right to call in their aid cl. 5 of Art. 182, Limita- 








tion Act. Ksyrropze Osanpra PAL OROUDHURY v. 
Brasmanati PAL UHOUDHURY Cal. 374 
s. 47. See Civil Procedure Code, 1908, 

s. 144 381 


s. 47 — Person obtaining possession of 
` property on relinquishment agreeing to pay decretal 
debt due against her—Decree-holder, if can proceed 

by application under s. 47. 

Where certain persons obtain possession of certain 
property on relinquishment by a female limited owner 
by virtue ofan agreement to pay a decretal debt 
due against her, they are on principles of equity 
bound to pay the debt. The decree-holder need not 
have recourse toa separate suit for enforcing the 
contract but can proceed by way of an application 
under s. 47, Civil Procedure Code. BAUJENDRA Nata 
Biswas v. SussamMoyee BASU Cal. 786 

s. 47 — Representative — Purchaser of 
properties over which decree-holder had charge— 

Whether can be made party judgment-debtor in 

execution without previous application for doing 

80, 
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Section 47, Civil Procedure Code, does not confer 
any right of proceeding in execution against persons 
who are not judgment debtors themselves. The fact 
that a person purchasing some of the properties over 
which decree-holder has acharge may be regarded 
as a representative inthe wider sense of the term; 
that does not entitle the decree-holder to make him a 
party judgment-debtor in the execution application, 
without an application beforehand to make him a 


party judgment-debtor in execution proceedings. 


ATUR SUBRAMANIA SASTRI v. VEDAM SUBBALAKSHMAMMA 
Mad. 941 

—~-— 8, 48—Ezesution application—Attachment 

of agricultural land and application for temporary 

alienation—Subsequent application for Receiver— 

Second application is not in continuation of first 

and is barred tf made more than 12 years after 

decree, . 

Where the character of a second application for 
execution is different from that of a previous ap- 
plication, the second application will be deemed to 
be a fresh application within the meaning of s. 48 
Oivil Proceduie Code, 

Consequently, where a person attaching agricul- 
tural land and applying for its temporary aliena- 
tion subsequently applies for a Receiver of the 
attached property, the second application is not in 
continuation of the previous one and if made after 
12 years from date of decree, it is barred. FIRM 
BBAGWANDAS-TULSIDASSINGH v. MUHAMMAD AKRAM 

. : Pesh.683 

S. 48—Ezecution of decree—Application 
filed within 12 years from date of decree—Notice 

. Jor appointment of guardian of minor respondent 

not issued within 12 years~Application, whether 

time-barred, 

-An application for execution which is filed with- 
in 12 years from the date of the decree will not be 
time-barred under s. 48, Civil Procedure Code, even 
though notice for appointment of a guardian for a 
minor respondent is issued only after theexpiry of 
12 years. The issuing of notice to somebody repre- 
senting aminor judgment-debtor is only ancillary to 
the application and cannot be treated as a fresh ap- 
plication. Sarreppi VENKaTARAJU V. ALLAM GANGARAJU 

: . Mad. 648 
——8, 48—S. 48, applies to fresh application 

and not to revival of previous execution—~Sale set 

aside under O. XXI, r. 90—Subsequent application 
for re-sale is one in revival of original execution 

—S. 48 does not apply but Limitation Act (IX of 
. 1908), Sch. II, Art. 181, applies. 

Tn execution certain properties were sold but sub- 
sequently 12 years after date of decree, sale was set 
aside under O. XXI, r. 90, Civil Procedure Code, 
Again, the decree-holder filed execution application 
for the re-sale of same property : . 

Held, that the subsequent application for re-sale 
was an application for revival of the previous exe- 
cation, and since s. 48, applies to fresh application. 
the section did not apply to this case. > 

Held, further, that Art. 181, Limitation Act, applied 
and not s. 48, Civil Procedure Code. SAUKHI Sineg 
», THAKUR PRASAD SINHA Pat. 950 (a) 

s. 60 — Exemption attachment — 

When does not apply. 

Unless there is a definite decision by the Court 
that either the judgment-debtor was not an agri- 
culturist or the property did not belong to him 
and was not occupied by him the house cr other 
building would be immune from the process of exe- 
cution and attachment, Ram OHAND y. CO-OPERATIVE 
Soormry, KHABAR Lak, 266 


from 
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——-——8, 63, Sre Civil Procedure Code, 1908, s. 37 
76 





of higher grade—E fect. . 

In view of s. 63 (2), a sale held by a Court of 
lower grade when it ought to have been held by a 
Court of higher grade, is not invalid. It is incum- 
pent onthe Court ofthe higher grade to accept the 
sale and to call forthe proceeds for the purpose of 
distributing them rateably amongst all the decree- 
holders. MEGRAJ Iswarpasv. OORPORATION or Mapras 

Mad. 769 
ss. 63, 73— Power of High Court under s. 63, 
whether ousted by s. 13—S. 63, if applies to decrees 
‘passed by same Court. 





The object of s. 63 is to deal with the several , 


attachments, no matter whether the decrees passed 


are by the same Court, or by different Oourts. By. 


which Court the decrees have been passed, is an 
immaterial detail, che emphasis being upon the word 
‘attachment’ and not upon the word ‘decrees’. In 
other words, the phrase “in execution of decrees ” 
is explanatory of tne word “attachment "and may 
well have been left out without affecting the sense. 
_Mueraz Iswarpas 9. CorPoRATION OF MADRAS 
. Mad. 769 
—————88, 63, 73 —Set-off allowed to decree-holder 
purchaser—Another decree-holder applying for 
-rateable distributton—Procedure to be followed. 
Where after the purchase at the Court auction by- 
a‘decree-Holder with Court's leave, and the decree- 
holder is.allowed to set off the decretal amount, 
another decree-holder applies for rateable distribu- 
< tion. the purchaser must be allowed to make his 
choice; either he may elect to have a re-sale or to 
pay into Court so much of the price as may become 
due on rateable distribution tothe rival decree- 
holder. MEGRAJ Iswarpas y. Corporation or MADRAS 
Mad. 769 
———-88. 63,73- Scope of s. 63—Attachment of 
same property of judgment-debtor by different 
‘Courts at instance of different decree-holders—Sale 
proceeds realized by one Court—Rateable distribu- 
stion — Procedure. 
Section 63: contemplates the case where attach- 
ments uf the same property have been made by dit 
-ferent Courts at the instance of different decree- 
holders of the common judgment-debtor and provides 
for the distribution among them of the proceeds of 
the attached property by one of Courts only. The 
principle underlying it isthe principle of conveni- 
ence, the principle of avoiding multiplicity of pro- 
ceedings, the principle of fair distribution and not 
the principle of exclusion. The distribution-is to be 
made by the superior Oourt, and if all the Courts 
be of the same grade, the distribution is to be made 
by the Court which first attached the property. 
In such cases it is the duty of the Court of inferior 
grade or the Oourt of same grade which had at- 
tached last of all, asthe case may be, to send the 
sale proceeds to the Court of superior grade for 
distribution, or if all the Courts be of the same grade, 
to the Court which first attached the property and 
the Court of superior grade or of the same grade 
which: had first attached the property, as the case 
may be, is to distribute the sale proceeds amongst 
all the attaching decree-holders. SURENDRA Kumar 
GUHA Vv. JAMINI Kumar Gu: a -Cal.178 (b) 
ss: 63, 73, O. XXI, r. 72—Right of 
- purchaser under O. XXI, r. 12, whether: subject 
“tos; 73—Right to set-off purchase price against 
` decree amount; whether controlled by s..73; 
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The fact that the decree-holder purchased the 
property with the leave of the Court that held- the . 
sale and wasallowed to set off the purchase price: 
against the decree amount, does not oust the power.” 
conferred by s. 63 on the Court of the higher grade; -. 
to call forthe proceeds and rateably distribute ` 
them. The purchase by the decree-halder does not 
confer upon him an unqualified right, but is subject 
to terms of s. 73. Mercras Iswarpas v. OORPORATION 
Mad. 769 
8.64. Sez Civil Procedure Oode, 1908, 
O. XXI, r. 62 867 


S. 64—Applicability—Section, if applies to 
conveyance in obedience to Court's decree. 

Section 64 of the Civil Procedure Code, which de- 
clares private alienations of property after attach- 
ment to be void, does not cover the enforced execu- 
tion of a conveyance in obedience to a decree of a 
Court. Guusaram v. PARASHARAM Nag. 950 (b) 
———— sS. 73. Sze Civil Procedure Code, 1908, s. 63 

: 178 (b) 
S.73—Agreement for rateable distribution 

—Whether can be enforced between two persons 

one of whom is not bound by it—Held, on inter- 

pretation of agreement that applicant had rights 

under s. 73. 

An agreement for rateable distribution cannot be 
enforced between two persons when one of them is 








- not bound. by it. 


A held.a simple money decree against three persons, 
B hold a decree for sale based on. a mortgage against 
these three persons and two others. C also held.a 
decree for sale against the five persons. A attached. 
the interests of hie three judgment-debtors, The 
agents of A and B made a statement that sale pro- 
ceedings be carried out in A's execution and rate- 
able distribution be made in the other two. B ap- 
plied that the property be sold under his decree, 
On the Court holding that the parties were bound 
by the agreement, he made another application pray- 
ing. that directions be given under s. 73 of the Code 
of Civil Procedure that the amount due under the 
sale decree of the applicant be realised first of all 
from the sale proceeds of the property: 

Held, that C was not bound by the agreement and 
if it is not binding on one of the mortgagee-decree~ 
holders, it would not be enforceable against the 
other also. The proper interpretation of the agree- 
ment was that while the salewasto take place in 
execution of A’s decree, B was to have the rights 
allowed to him under s. 73 of the Code of Civil Pro- 
cedure, which deals with rateable distribution 
amongst several decree-holders and the intention be- 
ing that the property was to be sold free from B's 
mortgage, he would be entitled tothe same interest 
in the proceeds of the sale as he had in the property 
sold. Bars Mouan v. DEPUTY COMMISSIONER, PARTAB- 
GARH, AS MANAGER Court or Warps, DALIPUR ESTATE 

F Oudh 714 


—— 8. 73—Rateable distribution—Uase mot 
falling under s. 73—Creditors attaching surplus 
sale proceeds—Same should be distributed pro rata. 
None of the parties had applied for execution 

before the date of receipt of assets as a result of 

which, none of them were entitled to claim rate- 
able distribution. But allthe same they had made 
attachments of the surplus sale-proceeds: 

Held, that these attachments did not create any 
lien in favour of any of them and, theretore, the 
Courts holding the assets can divide the surplus 
sale-proceeds amongst all of them pro rate, i: é, in 
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proportion of their decrees. Kusum -Kumarr DRVI 
9. GAYANATH PRAMANIK 
ss. 73, 63—85. 63, whether exception to 

8. 73—Property under attachment by more Courts 

than one—~Conditions under s,73 mustbe satisfied 

for rateable distribution. f 

Although the decree-holder claiming rateable dis- 
tribution should ordinarily, as prescribed by s. 73, 
Civil Procedure Crde, have applied for execution 
to the Court by which the assets are held, s. 63, 
recognising an exception, lays down whenand to 
what extent this rule may be departed from. Where, 
the property is under attachment in execution of 
decrees of more Oourts than one, if the other con- 
ditions specified ins. 73 are fulfilled, the right to 
rateable distribution arises. Mrcraxs Iswarpas v. 
Corporation or MADRAS Mad. 769 
———s8.86,141—S. 86, whether applies to 

proceedings under s. 184, Companies Act. 

Section 86, Civil Procedure Code, does not apply 
to the proceedings under s. 184, Oompanies Act, but 
it does apply to allthe proceedings under ss. 186 and 
187, Companies Act. OFFIOIAL LIQUIDATOR, DERRA 
Don-Moussoorrs FLECTRIO Tramway Oo. Lip. v. 
- PRESIDENT, COUNCIL OF Recency, NABHA Strate °` 

All. 98 FB 
— ~§, 91, 0.1, r. 8—Nuisance—Village lane, 
whether a public highway—Osara built on it— 

Person bringing action—Provision of s. 91, must 

be observed—O. I, r. 8, applicability. 

There are three kinds of pathway: a public high 
way, a public path or lane over which a certain 








class of the community has a right, and a private . - 


way. A village lane is of the class of a public 
highway; it has not its origin in custom; but a 
village pathway or lane has its origin in dedica- 
tion, An osava built on such a lane is a nuis- 
ance and in an action against it provisions of 
s.91 should be observed. And if treating it as a 
lane or as a right of the second class, notice will 
be necessary and leave also will be necessary 
under O. I, r. 8 of the Code. BISSESSAR -PATHAK 2. 


HARBANS LAL Pat. 538 
-——- S, 92, Ses Oivil Procedure Code, 1908, s..115 
215 


s$. 92—Scheme—Provision that on death of 
one of the trustees Court shall appoint another, is 
not ultra vires. 

Provision in the scheme giving the Court autho- 
rity to appoint a successor in place of a deceased 
trusiee, is not a provision which can be regarded 
as constituting a modification of the original 
scheme and is not, therefore, ultra vires. SAADAT 
HUSAIN v. MoHAMMAD HAIDER Oudh 215 








8.99. Sue Civil Procedure Code, 1908, 
O.I, r.3 ' 649 
s. 100. Sze Record of Rights 454 


8.100—Minor~-Decree against .guardian— 

Adverse inierest—Question of fact. 

The question of adverse interest is one of fact 
dependent upon circumstances of each case and in 
the absence of any reason for the suggestion that 
the guardian ad letem had in fact an adverse interest; 
there is no reason for presuming that his interest 
must have been adverse simply because he might 
have hed a claim as a reversioner, DURJATI Suppayya 
v. ANANTARAJU NaGayya Mad. 75 
~8,100—Second appeal as to legal inference 

from findings of fact—Maintainability. 

Although a third Court cannot entertain an appeal 
upon any question as to the soundness of -findings of 
fact by a second Court, it can nevertheless adjudi- 
cato as matter of law upon the -soundnessof the 
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conclusions which have been derived from those . 
findings. Ram KHELAWAN v. RAMPAL SINGH 

Oudh 232 
— $,100—Signature—Genuineness of signature 
is a question of fact. 
A finding on a question as 


to genuineness of a 


“signature is a finding of fact. Rap. IKA Prasap SINGH 


Deo v. EMPEROR Pat 531 

ss 109 (c), 110, O. XLV, r. 4—Two separate 
‘appeals from same suit—Appeals disposed.by one 
judgment on common grounds—One appeal valued 
above Rs. 10,000 and other below it— Latter case, 

- if can be certified as fit one—0. XLV, T. 4, 
whether applies. 

Two appeals were filed arising out of the same suit 
and were disposed of byone judgment, and the 
ground on which the Bench had proceeded wasa 
common one The value of the subject-matter in 
dispute in one case was in excess of Rs. 10,000, but 
that in the other case was less : 

Held, that the High Court could certify under 
s. 109 (c) that the latter case is a fit one for appeal 
to His Majesty in Council, although the’ require- 
ments of a. 110, Civil Procedure ` Code, were not ful- 
filled. Order XLV, r.4, does not in terms apply to 
such a case. MUKANDI Lan v. HasoMat-on-Nissa 

é All. 283 

—$.110—Appeal to Privy Council—Decree 
against several persons—Decree modified against 
some but confirmed against others by Appellate 

Court—Decree; if one of affirmance or reversal— 
_ Right to appeal to Privy Council against entire 
-.decree—Divisibility of decree into different parts. 

The right way of construing s. 110 of the Civil 
Procedure Code is to read the words ‘decree or final 
order’ in cl. 3in conjunction with and to tredt them 
as relating to ‘the eubject-matter' mentioned incl. 1, 

Where in a suit against A and B the trial Court 
passes a decree against A and dismisses the suit 
against B and the Appellate Court modifies the 
decree against A and confirms the decree dismissing | 
the suit” against B, the decree of the Appellate 
Court cannot be regarded as a decree vaiying the 
decree of the first Court so, as to confer a right on 
the plaintiff to appeal to the Privy Council so far 
ag the decree against B is concerned. There is no 
reason why when there are several decisions in 
respect of several subject-matters or parties the 
decree embodying those decisions should by scme 
fiction be regarded as one and entire. VENKATA- 
SWAMI ŪBETTIAR V. SEKKUTTI PILLAI Maa. 251 
8.110—Substantial question of law—No two 

opinions possible on question in case--Leave to 

appeal will not be granted. 

Where no two opinions are possible about the ques- 
tion involved in a case, there is no substantial ques- 
tion of law requiring decision of their Lordships of 
the Privy Council, WAZIR ORAND v. KUNDAN Lab 











Pesh. 254 
———- 8.115. ii 
Ses Arbitration Act, 1899, s. 19 541 
Ser Civil Prcceduie Code, 150%, O. XXI, r. 51 
337 


Ser Provincial Small Cause Courts Act, 1887, s. a 
j 671 


$.115—Commissioner, if a persona designata 

—dJudge of Civil Court passing order as Commis- 

stoner— Revision, if lies, 

Section 115, Civil Procedure Code, relates only to 
the records of cases decided by Courts Subordinate 
to the High Court, and a Commissioner under the 
Workmen’s Compensation Act is not a Subordinate 
Court for the purpose of s, 115, Civil Procedure Code, 
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He is a persona designata and no revision lies to 
the High Court against an order passed by him. 
MANAGER, CENTURY Frour MILLS, SHIKARPUR V. AMIR 
Bakusd . Sind 986 
—+—-5,115—Concurrent findings on question of 
court-fee—High Court will not interfere. 

When lower Courts have concurrently found on 
question of court-fee, High Court will not interfere 
in revision. S.iv Saar v. Devi SHAH Pesh.178 (a) 
3.115—Error of law is not sufficient ground 

for revision. 

Tn a cese unders. 115, Civil Procedure Oode, even 
an error of law is not a sufficient ground for inter- 
ference by the High Oourt. Masanar ALI » MAFIJADDI 
BARDAR Cal. 127 
s. 115 —Judge failing to apply obvious Law— 

Revision. f 

If a Judge omits to apply an obvious principle 
oflaw, he acts illegally in the exercise of his 
jurisdiction and consequently revision lies, Imam 
Din v. BHAG SINGH Lah. 302 
8,115—Jurisdiction—Power, if given to 

decide rightly as well as wrongly—Fact that High 

Court would have decided otherwise af it were 

trial Court—Whether ground for interference. 

Jurisdiction necessarily gives the power to decide 
wrongly as well as to decide rightly. The mere fact 
that if the Revisional Court were the trial Court, 
they might perhaps have come to a different con- 
clusion is not sufficient to justify interference under 
s. 115. JNDO-PEBSIAN TRADING Co. v. Fres PARMA- 
NAND HARNAM SİNGH : Sind 541 
8, 115—Jurisdiction under, exercise of— 

Arbitration—Principle of finality. 

Jurisdiction under s. 115 is not to be lightly 
exercised; it is an extraordinary jurisdiction and 
should be used only on appropriate occasions. The 
principle of finality in cases of arbitration should be 
borne in mind. Hassomat VILLAITRAI V. KISHINO AND 
CodToMaL : Sind 365 
$8,115, 92 — Court putting certain con- 

struction on the terms of a scheme—High Court, if 

can interfere under s. 115. 

Where a Court places certain construction on the 
terms of a scheme even if it is an incorrect con- 
struction, it cannot be regarded as anything more 
than a mistake of law, but that cannot be a ground 
for interference with the order under s, 115 of the 
Gode of Civil Procedure. Saapat HUSAIN v. MOHAMMAD 
HAIDER Oudk 215 
s. 144—Restitution—Decree against A and 

B—Decree amount deposited by B pending appeal by 

A and B—Decree reversed in favour of B only— 

B's right to recover money deposited by him by way 
- of restutution—Surety undertaking to be liable if 
` defendants succeed—Only one defendant succeeding 
- —Surety not liable. 

A decree was passed against two defendants mak- 
ing them jointly and severally liable and they pre- 
ferred an appeal and on an application for stay of 
execution the Gourt ordered the decree amount to 
be paid into the Court. The 2nd defendant paid the 
amount, The plaintiff took the money providing two 
gureties who undertouk that the money would be 
returned ‘if the defendants should succeed’ in the 
appeal. In the appeal the second defendant was 
exonerated from liability and he applied for restitu- 




















on: 
x Held, (1) that he was entitled to recover from the 
plaintiff the money he had deposited, (2) but the 
sureties were not liable since they had agreed to be 
liable only ifthe ‘defendants’ succeeded in appeal 
pnd onlyone of them had succegded, OvagantTI 
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VERSALINGAM V. MALLARUPALLI SUBBARAYUDU 
Mad. 890 
—_—— s. 144, O. XXI, r. 2— Restitution, order for ~ 

—Enforcement of—Adjustment of claim to res- 

titution—Whether comes within provisions of O. 

XXI, r. 2. 

No doubt when an order for restitution is made 
under s. 144, Civil Procedure Code, such order can 
be enforced in the manner prescribed for execution 
of decrees. Buta claim for restitution before it is 
allowed by the Court of first instance cannot be re- 
garded as a decree or order of the Court and an 
adjustment of 2 claim to restitution does not, there- 
fore, come within the provisions of O.XXI, r. 2. 
SuUNDARARAJAN ChETTIAR V. SET..URAMASWAMI HETTY 

Mad. 911 
—_——-38.144,47, O. XXI, r. 93—Restitution— 

Right of auction-purchaser to—Basis of the right 

—Right against decree-holder—Seiting aside of 

sale under s. 47 or O. XXI,r. 93, if makes any 

difference. 

The right of the auction-purchaser to a refund 
of the money paid by him has been established both 
under s. 144, Civil Procedure Code, and also on 
principles of equity and justice and if the case is” 
not governed by s. 144, the Court weuld exercise 
jts inherent jurisdiction to direct a refund of the. 
money to the auction-purchaser. 

Such a right has been recognized against the 
decree-holder in O. XXI, r. 93. In principle there 
is no difference between this liability of the decree- 
holder whether the sale is set aside under O. XXI, 
ry, 92, or under s. 47. RANBIR SEN v. MOHAMMAD Din 

; Lah. 381 
s. 145—Forfeiture of bond, if one by way 
- of penalty. 

Forfeiture of a security under s. 145, is not by 
way of penalty. Jhe money goes to the judgment- 
creditor and uot to Government. It is as much the 
fruits of the decrée as money obtained from the 
judgment-debtor himself, and the Court is not 
entitled to deprive the decree-holder of the fruits 
of his decree. SaDIKALLI MoosasI v. Fira Hassasine 
TTAHILSINGH : Sind 268 
——— s, 145—Mention of one breach by judgment- 

creditor—Another breach occurring—Court, if can 

proceed against surety. 

To hold that merely because the judgment-credi- 
tor mentions one breach in his execution application 
the Court cannot take action upon another breach 
would leave the enforcement of its orders by the 
Court dependant upon the will of the judgment- 
creditor. This would be for the Oourt to stultify 
itself. The bond must bo regarded as a whole, 
GADIKALLI MOOSAJI v. Firat Hassasine TAHILSINGH 

. Sind 268 
———-8, 145—Surety, execution against—Breach 
of condition—Efect. 

When application is made for execution against 
the surety under s. 145, Civil Procedure Code, the 
application is for the execution of the bond as 
such, and even if the application is occasioned by 
and mentions the breach of one condition, yet 
execution can be ordered by the Court if, in the 
course of the proceedings arising from that applica- 
tion, it appears that a breach of any one of the 
conditions has occurred. SADIKALLI MOOSAJI v. Friem 
Bassasine TAnILSINGH Sind 268 
—s. 149— Application to sue in forma pauperis 
—Whether amounts to platnt—Civil Procedure 
Code (Act V of 1908), s.149—Absence of appii- 
cation and order under—LEffect. . 

It is certainly not open to a plaintiff, to put in 
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an application to sue in forma pauperis merely in 
order to gain time in which to pay the court-fees 
‘and then subsequently to pay the court-fees and 
claim that the plaint was validly presented on the 
dats on which the application to sue in forma pau- 


peris was presented, when ths plaintiff has made ` 


“no application under s. 149, Oivil Procedura Codé, 
‘and there has been no decision as to whether plain- 
tiff acted in good faith or not. 
Kuar Nag. 796 
———S.151—Order fixing court-fee—Whether can 
be reviewed under s. 151—Court Fees Act (VII of 

1879), s. 12—Whether bars power to review. 

Although under s. 12, Court Fees Act the deci- 
sion of a trial Court on the amount of feo charge- 
able on a plaint is final as between the parties 
to the suit subject to the provisions of the 
second part of that section, tnis doe3 not pre- 
vent the trial Court from reviewing- its own 
order, a power which is granted to it bys. 151, 
Civil Procedure Code. Re-opening and taking up 
the question does not amount to material irregulari- 
ty, Sarv Sacatv. DEVI Sauar Pesh. 178(a) 
——~——-$ 151, O. IX, r. 8—Dismissal for default— 

Case fixed for odjections on Commissioner's Report 

Plaintiff absent—Case, if should be. dismissed 

for default. 

A Court has inherent jurisdiction to restore a suit 
which had been’ dismissed in default owing to a 
mistake of the Court itself. 

Whera the Court dismissas a suit in default of 
the plaintif on the- date xel merely for filing ob- 
jections against the Report- of tha Commissioner 
appointed in pursuance of the preliminary decree, 
the dismissal is erroneous; and the suit must be restor- 
ed. Duanpar Rar v, BADRI Dass Lah,102 
———-3. 151, O. XXI, rr. 91,93—-S. 151, when cin 

be invoked—~ Auction-purchaser purchasing im- 

movable property at Court sale—Third party 

obtaining decree for possession of property— 

Auction-purchaser is not entitled to refund of 

price pittl—No guarantee like that under 8. 55, 

Transfer of Property Act (IV of 1882). 
~ Recours3 should not be had to the generel s. 151, Civil 
Procedure Code, fora remedy which does not come 


under som; positive rula of law. Where a purchaser . 


by a private sale has a defect in his title he may sue 
for refund of priczeither under a covenant of titis in 
hig sale deed or under the general provision in s. 55, 
Transfer of Property Act, unless that general pro- 
vision is barred bya special contract in the sale. 
deed. But where an auction-purchaszr_ purchases 
immovable property at an auction sale by a Court 
there isno guaranteeby the Court corresponding to 
the guorantes under s. 55, Transfer of Property Act. 
The auction-purchaser must be aware of the fact 
that heis purchasing property subject to the risk 
that it may bz claimed subsequently by a third party. 
It is only the right and title cf the judgment-debtor 
which passes to the auction-purchaser and the 
auction-purchaser takes that right and title subject 
to any claims which may subsequently be made by 
third parties. IDIA v. Lacar NARAIN Ail. 611 
————— 85. 151,110, O.XLV, r. 4—High Court,-if 

has inherent powers in directing. consolidation of 

appeals pending before Privy Council. 

Ordinarily inherent powers exist as regards matters 
relating exclusively to the proceedings in the Court 


which exercises such powers. The High Uourt doss . 


not have inherent power to make ordera for con- 
solidating appeals relating to 


before their Lordships of the Privy Council when there 


je no specific provistos in Q, ALY, r. 4, and when tho, 


166-263, Lew, 
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“to do so if it thinks right. 
“to the objection of misjoinder where the merits of 


- that plaintiffs should be made 
: and additional written statements were allowed to be 


the appeals , pending. 
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0. XLV, r. 4, is confined to particular cases, MUKANDI 
Liau v. Hasumat-un-Nissa All. 283 
~O.},-r.3, 0O. 1I, r. 3, O. VI, r. 17, s. 99— 
Mere fact of misjoinder, if ‘sufficient to entitle 
defendant to have proceedings set aside—Amend- 
ment of: plaint—High Court granting leave to 
amend—Additional written statement allowed ‘to be 
filed—Held,-amendment was properly allowed. 
Under the rules as they nowstand, the mere fact 
of misjoinder is not by itself sufficient to entitle 
the defendant to have the proceedings set aside or 
action dismissed. Joinder of parties, and joinder of 





~ causes of action are discretionary in this sense, that 


if they‘ are joined there is nc absolute right to have 
them struck out but it is discretionary in the Court 
No effect can b3 given 


ness was tainted by an immoral origin, aod in the 
High Court amendment of- plaint was allowed so 
to proceed regularly 


filed and additional issue was framed after care- 


: fully considering the position, as patties stated that 


the case nesd not be remanded : 

Held, on a review of the whole matter that the 
amendment was within the competence of the High 
Court having regard to theterms of O. VI, r. 17, and 
was not of sucha character as to be objectionable 
either as changing tlie subject-matter of the suit or 
as being otherwise unfair. RAMDHAN PURI v. Lace MI 
Narain. PC 649 
——— 0.1, r. 8. Ses Civil Procedure Code, 1903, 

‘s, 91 - 538 
—0, |, r. 10—Rent suit-—-Intervener alleging 

-purchase of holding claiming to be added as party 

—Stdtutory ‘recognition taking effect after 

aks akikon of suit—Court, whether should add 

him. - 

Where ia arent suit an intervening third party 
alleges his purchase of the holding and alleges re- 
cognition of that transfer by the landlord, the trial 
Court must add the intervener as a party. The prin- 
ciple must be held applicable also to the case where 
there is a statutory recognition taking effect after 
the institution of -the suit. 

Order I, r. 10, cl. (2) Civil Procedure Code, 
authorizes adding the name as a party of 
any one whose ,presence before the Oourt may 
be necessary in order to enable the Court 
effectively and completely to adjudicate upon and 
settle all the questions involved in the suit. This 
power is given to the Court at any stage of the 
proceeding; and, therefore, the power may be es- 
ercised in order to bring on the record persons who 
are found to. be proper parties at any stage, not 
necessarily. only those who were proper parties on 
the date of the institution .of the suit. RAMESHWAR 
BHAGAT v. JEBAN NARAYAN SINGH Pat. 794 
O. Ul, r. 2—Defendant executing two morts 
gages in favour of plaintif—Subsequsnt kobala 
purchasing property—-Considerationto be mortgage 
loans -plus some cash payment—Stipulation thas 
gale, if cancelled, whole consideration to be recovers 
ableSale cancelled—Sutt to recover cash pryment 
made—Ciaim for loan on mortgages not included 
Subsequent suit on mortgage held barred, 
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The defendant executed two mortgages of the same 
property in favour of the plaintifi for ks. 400 and 
-Rs. 178, respectively. The plaintiff subsequently 
took from the defendant as a novation of the original 
contract a kobalafor the sale of the mortgaged 
properties along with sume cther property for a con- 
sideration of Rs. 1,000. made up of mortgage loans 
and cash consideration of Rs. 382. It was stipulated 
that Rs. 1,000 would be recoverable from the de- 
fendant incase the sale was cancelled, which in 
fact was subsequently cancelled. The pleintiff 1e- 
covered Rs, 382 bya suit wherein he omitted to 
include the mortgage loans. Subsequently he insti- 
tuted another suit on one of the mortgages: 

Held, that the contract evidenced by the kobala, 
enforceable in certain events was one and indivisi- 
ble; that contract superseded the contracts of mort- 
gage, evidenced by two mortgage bonds. The 
plaintiffs not having included the whole of the claim 
which they were entitled tomake on the terms of 
one and indivisible contract, which extinguished 
and completely superseded the mortgage must be 
taken to have relinquished the portion of the claim 
which he didnot make, so faras the amount of 
Rs, 1,000, the consideration for the contract evidenced 
by the kobala,. Consequently, the subsequent suit 
on one of the mortgages was barred under O, 11, r. 2, 
Civil Procedure Code, KAMARUDDIN Suan v. Dinan 

- 2 Cal, 996 
O. ||, r. 3. See Civil Procedure Ccde, 1903, 

0. T,r.3 649 
O. IV, r. 1, 8. 115—Question of fact— 
Revision, 

The quéstion: whether or not a plaint was accept- 
ed is one of fact with which the High Court will not 








dealin revision: Ratan JAYAKISAN S.UKLAv. BAPU 
HIRAJI Kuna Bom. 896 


O. V, r.12—Service on karta of joint Hindu 
family, whether service on other members. 

A service of summons on the karta of a joint 
Hindu family is not a service on other membeis of 
the family who are impleaded in the suit. They 
may have their own defence to make, KEDAR Nata 
BINGA v. Keser MULL - Pat, 635 
—— 0. V, r. 12-— Summons against major 

defendant served on guardian—Guardian refusing 

service—Held, defendant was not properly served. 

The service of summons against a major defendant 
upon a persun who is desciibed to be his guardian 
cunnut be said to be a proper service on the defend- 
ant though the suppused guaidian may be his 
brother. Kenar Nata SINGH v KEsrI Mutt Pat.635 
_ O. Vi, r. 17. See Oivil Procedure Code, 

1908, O. I, r. 3 649 
O, IK, r. 4—Restoration application dismissed 

— Fresh suit can be brought. ‘ 

The alternative provisions of r. 4 of O. IX, Civil 
Procedure Uode, are not mutually exclusive, and a 
plaintifi whose application for a restoration of his 
suit hus been dismissed, is not precluded from in- 
stituting afresh suit, 

Per Huwland, J.— In the absence of some such 
provision as that with which O. IX, r. 9, commences, 
a dismissal under O. IX, r. 3, would still not operate 
to preclude the plaintiff from suing again even if 
O. IX, r. 4, did not expressly save his right of. suit, 
Rule 4 in effect does not create but declares the 
right of bringing afresh suit white at the same time 
pesmitling the plaintif inthe alte:native to prvceed 
with his uriginal suit, BALKESIA v. Buacwan GIR 

à - Lut. 451 
O. IX, r, 4—U. P. Encumbered Estates Act 
XAY of 1834), aa. 4 45m Application under a, 4, 
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dismissed for default—Application to set aside 

order of dismissal also dismissed for defauli— 

Another application to set aside order of dismissat, 

whether maintainable. : 

The two remedies prescribed by O. IX, r. 4, Oivii 
Procedure Code, are not mutually exclusive. Oonse- 
quently, the dismissal of the application for the regs- 
toration of original application under 5. 4, U. P, 
encumbered Estates Act, does not debar the person 
from making a second application under the En- 
cumbered Estates Act. 

Held, that sufficient cause was shawn by the 
applicant, and that the order of dismissal for default 
should beset aside. Inthe matter of RAJA KRigsxa 
PAL SINGH Oudh 400 
-O. IX,r. 8. Sse Civil Procedure Code, ae 





s. 151 

— O.1X%, r. 13. See 
1908, O KALIH, r.1 (d) f 

—§— 0. IX, r. 13—ux parte decree—Mere failure 


Civil Procedure Code, 
103 


of guardian ad litem to appear, whether ground 


for setting aside ex parte decree. 

The mere absence of a guardian ad litem is not 
by itself a sufficient cause for allowing an appli- 
cation under O. IX, r. 13, Civil Procedure Code, to 
set aside an ex parte decreas, RAMANAT. AN v. MUYYAPPA 
OHETTIAR Mad. 70 (b) 
———-0. IX, r. 13—Ex parte decree, what is— 
Non-appearance of guardian during trial—~Decree, 
if anex parte one—Application to sét it aside, if 
lies, : 


not ex parte isa mixed question cf law and fact, 
The Court must examine the records of the case 
and examine the circumstances under which the 
deciee was pessed and if it is found that a parti- 
cular defendant was not present at the time of the 
hearing of the suit, ths decree must be taken to be 
ex parte agairst him in spite cf the fact that the 
deciee as drawn up mentions his presence. 
recital in the records is not conclusive, 

Heid, that the non-appearance of the guardian ad 
litem during the trial made the decree ex parte 
and the application to set it aside was maintainable. 
Kepar Naru Sineu v, KEsrI MULL Pat.635 
O. XX, r.1—Court, whether bound to com- 

municate decision of case to parties. 

A Court is not bound to communicate the result of 
a case tothe parties, Firm Lap,a Mar-Bis. EN Das 
v. NADAR Lah. 698 
O. XX, r. 4—Judgment of Small Cause Court 

—Essentral contents—iteasons for decision not 

essential. 

In view of the provisions of O. XX, r. 4, Civil 
Precedure Codo, a judgment of a Small Cause Court 
need contain only the points for determination and 
the decisions thereon. 1t need not contain the reg- 
sons fur arriving at the conclusion or a discussion 
of the evidence, A statement of the issues only may 
not necessarily indicate the points to be determin- 
ed, though in some cases it may well do so. Hach 








case must be judged by-itself. Inre KONDAPALLI 
AYYAPPA Mad. 550 


O. XX, r. 12—Preliminary decree, when 
necessary, è 
A preliminary decree becomes necessmy where 
the exact amount hes to be ascertainea aliter an 
exumination of fresh evidence. A. P, bacco. v. Mas, 
F. Monegan All. 897 
-a mU, XXI, r. 2. Seu Ciil Procedure Code, 
1208, 5.144 911 





193, 8. 33 


A MA x i 
The question whether a particular degree is or is - 


The” 


| 1 
O. XXI, r, 5, See Civil Preceicre ogier 
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—O. XXI, r. 16 — Operation of law’, whether 
applies where person becomes owner of decree by 
transfer inter vivos. < 
The words “ operation of law" in O. XXI, r. 16, 

Civil Procedure Code, cannot apply toa cass where 

a psrson has become the owner ofa decree by some 

transaction inter vivos, It applies to cases where 

the decree has been transferred from one to another 
by way of successicn or where there ‘ig a bankruptey 
or any similar event which has the effect in law of 
bringing about such a transfer. Psrtakat.a NADAR 

Vv. MASALINGAM Mad. 922 

O XXI, r.16—Whether any .partisular form 
of assignment is prescribed—There must be 
assignment in substanse in writing —Decree forming 
partnership assets soid by Court amongst partners 
pending partnership suit'i—Formal assignment, 
whether necessary. 

No particular form of assignment is prescribed 
in the cass of decrees either under O. XXI,r. 16 or 
by any other provision of law. Anything in writing 
which transfers a decrea and cleariy shows that the 
intention was to assign the decree is sufficient. 

In a pending partnership suit, with a view to 
protect assets ofthe partnership, the Court sold a 
decree in Court by auction through the Commis- 
ania to the highest bidder from amongst the par- 

les: f 

Held, that no formal assignment inthe sense of 
document purporting to assign the decree, was re- 
quired, provided the order of the Court amounted to 
assignment of decree in substance. PERIAKATHA NADAR 
v. MAHALINGAM Mad, 922 
O XXI, r.19—Powers of executing Court— 

Whether can give set off in cases not coming 

under 0. XXI,r. 19. . 

_ On general principles and in the exercise of its 

inherent power, an executing Court can entertain 

and give effect toa claim to set off even in cases 
which do not come strictly under O. XXI, r. 19, Civil 

Procedure Code. BANK or Dacca, LTD. v. Gore Goran 

Sa 4 i Cal.855 

——— 0. XXI,r. 19, s, 47—0. XXI, r. 19, whether 
exhaustive regarding questins covered by s$. 47.. 
Provisions in O. NNI, r. 19, Civil .Procedure 

Code, cannot and should not he taken to be exhaus- 

tive in regard to questions arising for consideration 

under s. 47, Civil Procedura Code, relating to execu- 








tion, discharge cr satisfaction of deciess. BANK oF 
. Dacoa, Lro, v. Gour Goran Sana . .Cal.855 
———— 18—Set off, rule of— 


O. XXI, rr, 20, 

Applicability—Conditions. 

The Court should be slow to give effect to a rule 
of set-off so as to alter substantive rights or to pro- 
duce consequences beyond the scope of an intention 
to avoid circuity of proceedings, HAZARIRAM MARWARI 
v. BANSIDHAR DSANDPANIA PC 653 
— O. XXI, rr, 20, 18—Set off under rr. 18 to £0 

if discretionary, : : i 

It is true that under rr. 18 to 20 the set-off of dec- 
rees is nota discretionary matter depending upon 
equitable considerations such as may emerge from 
ths circumstance that both decrees aris out of the 
same transaction. Whatever they arise from, 
cireuity of proceedings thereunder can be avcided 
and should bs avoided. Hazarrram MARWARI v. 
BANSIDHAR DHANDZANIA PCG653 

— 0O. KAI, rr. 20, 18—0. XXI,-r. 29, if 
applies orly where both decrees are mortgage 
decrees — Mortgage decree, when can be set off 
against money decree. ere 

_ Order ANI, r. 20, Civil Procedure Code, is not 
corfined in ite application to casey where both 
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decrees are mortgage decrees. In the absencs of 
personal liability on each side, to ret-off two mort- 
gage decrees. may be just as-much or as little 
inequitable as to set-off a mortgage decree against a 
decree for money. The words of r. 2) “ decrees 
ifor sale in enforcement of a mortgage ot charge” 
‘Gatinot ‘be restricted to personal judgments such 
as may be given under O. XXXIV, r. 6. HAZARIRAM 
MARWARI v. BANSIDHAR DHANDUANIA PG 653 
———— 0O. XXI, r. 35 (2)—Decree for joint possession 

—Joint possession, how delivered—Possession given 

in another way—Whether effective to give fresh 

start of limitation—Limitation—Execution. 

Where the decree is for joint possession, such a 
possession can only be delivered in the particular 
mannar prescribed by O. XXI. r. 35 (2), Civil Pro- 
cedure Code. Ib is not within the competence of anya 
body to attempt to give joint possession in any other 
manner, and if the patwari or any other person took 
it upon himself to deliver such joint possession in 
a manner contrary to the express language of the 
Legislature, their action would not have any legal 
effect and such possession is not effective for pur- 
poses of limitation and does not provide fresh start- 
ing point for limitation, BuacaT Ram v. ALI BAKHSH 

Lah. 377 

O. XX), r.35 (2) (1)—Deeree for possession 

not giving land by spectfication—Symbolical 

delivery under O. XXI, r. 35 (2) can be given—No 

afizing of warrant of delivery of possession—Only 

. proclamation by beat of drums is enough to give 
. delivery, 

Though actual and separate possession cannot be 
delivered in the absence of any specification of the 
lund by reference to the khasra numbers in the 
decree yet it is possible to deliver symbolical pos- 
session as contemp ated by O. XXI, r. 35 (2 of the 
Code of Civil Procedure but not under r. 35 (1) 
whichcontemplates actual possession. The delivery 
of joint possession under O. XXI, r. 35 (2) is valid 
even if no copy of the warrant of delivery of 
possession was affixed on the property there was but 
only a proclamation by beat of drums, in accordanca 
with the prevalent practice, though the practice 
ja wrong and contrary to O. XXI, r. 35 (2). Harpo 
Sinead v. Hirra SINGH : Oudh 404 

O. XXI, r. 51, s 115—Objection under 

, 0. XXI, r. 58, should not be dismissed on ground of 

.delay without- giving an opportunity to objector 

of being heard. PEE 

A Court cannot dismissan objection, filed under 
O.XXI, r. 58, summarily on the supposed ground 
that there is an.unnecessary delay without giving 
-an opportunity to the objector or his Counsel to 
explain the.» delay. Where no such opportunity is 
given, the Court acte with material irregularity and 
his order is liable to be set aside under s. 115 
Civil Procedure Code. BARATI Miran v. RAM ADHIN 
- 5 : . : Oudh 337 
—-— O. XX!, r. 53, O. XXXIV, r. 5 (2), and 

O. KAI, r. 10—Attachment.of preliminary mortgage 
. decree—Attaching decree-holder, if ean apply for 
. final decree—Attachment, whether amounts to 

assignment, ete., within O. XXII, r. 10. 

Rale 53, O. XXI, cl. (1), Civil Procedure Code, 
applies to tha cass of a.decres which is either for 
the payment of money or for sale in enforcement 
f.a mortgage or. charge, A preliminary decree 
does not come under this clause. A preliminary 
decree which is attached cannot be regarded 
as one for the ‘paymsnt of money or for-sale in ea- 
forcement of a mortgage or. charge nor is it capable 
pf execution. Oonsequéntly, when a person attaches 
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n preliminary mortgegs decree, he hes no locus standi 
to apply for final decree nor does the mere attach- 
ment of a decree amount to an assignment, creation 
or devolution of eny such interest as is mentioned 
in ol. (D. r. 10, O. XXI, Civil Procedure Code. Fras 
Rau Kumar-Ramesnwar DAL v. Prem Suxupas 
All. 231 
——— 9. XXI, rr, 53, 54—Deerce for possession by 
partition— Attachment of-decree—Whether should 
> be under. 53 or under r. 54, 
_ A decree for possession by partition of property 
is not a preliminary decree for partition, and if 
such a decree is to be attached, one must proceed 
under O. XXI,r. 53, Civil Procedure Code, and 
attachment under O. XXI, r. 54 would be invalid, 
since it deals with attachment of immovable prop- 
erty. AnMAD Att v.-Rapua KISHAN Pesh. 867 
O. XXI, rr. 58, 48, 63—Notice for attach- 
ment of salary of Government servant to Secretary 
of  State—Secvetary of State appearing and 
objecting — Objection overruled—No  appeal— 

Revision, tf lies. 

Notice was issued under O. KAT, r. 48, Civil Fro- 
cedure Code, to the Secretary of Stata for attach- 
ment of salary of a Government servant. The Sec- 
retary of State objected to it but the Court ordered 
that it was attachable. The Secretary of State did 
not file an appeal against this order: 

Held, that as the Secretary of State had appeared 
before the Judge through the Government Pleader 
and raised the objection that salary was not attacbe 
able. the procedure came within the purview of 
O. XXI, r 58, Civil Procedure Code, and unless ‘it 
was challenged by “means of a regular suit under 
0 I, r. 63,. Civil Procedure Code, the 
order of the exccuting Court was conclusive, and 
it would be highly inconvenient and contrary to the 
spirit ofthe enactment to try to get round it 
through the channel of a_ revision, Furthermore, 
the order passed by the Court, under O. XXI, r. 48, 
Civil Procedure Code, was an order passed in exe- 
cution of dedyee under s. 47, Civil’ Procedure Code, 
and as such was subject to an appesl and the revision 
was incompetent, SECRETARY or STATE v, Isyar Das 

Lah, 214 
O. XXI, rr. 58, 63, 100—Money decree- 
holder bringing mortgaged property to sale— 

Objection by mortgagee under r. 58—Mere equity of 

redemption is brought to sale—Applicability of 

r. 63—Mortgagee's objection dismissed for default 

—Recourse to r. 63 not taken—Whether claim 

can be pressed under r. 100. 

Under & money decree the judgment-creditor can 
merely eell the right, title and interest of the judg- 
ment-debtor in the property to be sold. What is eold 
in the case of mortgagéd property is the equity of 
redemption. The rights of the mortgagee, if any, 
can merely be asserted by virtue of his mortgages 
rights and the threatened sale by the judgment- 
creditor cannot affect his rights even if he be the 
mortgagee in pcessession. - 

Where a mortgegeein possession brought a claim 
under O XXI, r. 58, Civil Procedure Code, in respect 
of his mortgagee rights objecting to the sale of the 
property, but jt was dismissed for default and he 
did not take recourse to O. XXI, r.63, but put his 
claim under O. XXI, r. 100: 4 

Held, that O. XXI, r. 58, being inapplicable, O. XXI, 
r. 63, hadalso no application; the mortgagee: was 
merely claiming in respect of his mortgage rights 








which were not threatened and the judgment-credi-~ 


-tor could merely claim in respect of the right:to put 
up for sale the equity of redemption, that is to say, 
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they were not fighting about the same property at all 
and there could, in the circumstances, be no decision 
which could be made the subject of litigation under 
O. XXI, r. 63. f 

Held, further, that the only remedy properly left to 
the mortgagee was to press hisclaim under O. XXI, 
y. 100. Sunper Prasan SINGH v, DEODHARI SINGH 

; Pat. 463 F 8 

—— 0. XX!, r 62, ss. 11, 64—Suit under 

O. XXI,r. 83- Objections whether raised earlier or 

later in execution can be taken in suit—There is 

no bar of res judicata. 

Suit under O. XXI, r. 62, is in essence a continuae 


‘tion of the execution proceedings. Such a suit is 


for decision of a question of title and the plaintiff 
may rely upon points which he had not raised in 
the summary objection proceedings to begin with but 
which he urged during those proceedings later on, 
There is no bar of res judicata to such an objection. 
Apap ALI v., RADHA KISHAN Pesh. 867 
~ -O. XXI, r. 63. 

Ser Civil Proredure Code, 1908, O. XXI, r. £8 PR 


- Bee Presidency Small Cause Courts Act, 1882, i > 


O. XXI, r. 63—Declaration for release of 

- goods from attachment—Suit for damages for 
wrongful attachment—Mala fides of defendant, if 
should be shown—Sale under Courts order~ 
Difference in price due to fall of selling rate can 
be claimed by way of damages—Ownership of 
property in displite—Interest on unliquidated 
damages, if can be awarded. 

A person, whose goods have been attached, and 
who in a claim suit under O. XXI, r. 63 of the Civil 
Procedure Code, has succeeded in getting a declara- 
tion thatthe goods be released from attachment, 
can maintain a suit for damages for wrongful attach- 
ment, and inorder to entitle him to the full indem- 
nity for the wrongiul attachment, he is not bound 
to allege and prove that the defendant has resisted 
his objection maliciously or without probable cause. 
If the goods had been sold under the Court's order, 
the difference in the market value ofthe goods at 
the time of their attachment and their price when 
they were sold, the selling price having fallen in- 
termediately, must be added to the damages, 

In absence of special circumstances interest cannot 
be awarded on unliquidated damages. Jawarar Mau 
v, PUNJAB NATIONAL Bank, Lrp. BARGODHA Lah. 521. 
O. XXI, r. 63—Declaratory suit—R. 63, 

scope 0f— “Right claimed in property in dispute,” 
meaning of —Suit by decree-holder claiming right 
to attach property—Suit by objector claiming 
release from attachment—Title to property, if to 
be proved, 

Rule 63 0f O. XXI, Civil Procedure Code, lays 
down that where a claim or an objection is prefer- 
red (under the preceding 1ulesof O. XXI) the party 
against whom an order is made may institute a suit 
to establish “ the right which he claims to the prope 
erty in dispute.” Obvicusly these words do Bot 
mean that the plaintiff has to establish his owner 
ship of the property in dispute, All that he is re- 
quired todo is toestablish “the right which he 
claims to the property in dispute” if the suit has 
been instituted bythe decree-holder, agairst whom 
an oider has been passed under r. 60 releasing the 
property from attachment, theright which heclaims 
in the suit is the right to have the property at- 
tached in execution of the decree against his judg- 
ment-debtor. If, on the other hand, the plaintiff is, 
the objector, who has been unsuccessful in the ob. 
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‘Jeetion proceedings before the executing Court, the 
right which he claims in the suit is the right 
to have the property in dispute released from 
attachment, if not being the property of the judg- 
ment-debtor. It will be seen in either case that it 
is not necessary for the plaintiff to establish his 
own ‘title ` in the property in question, but-what 
he hes to establish is, in ths first esse tho claim to 
have tha propeity attached, and in the other, to 
have it released from attachment, Jawasar MAL 9, 
PUNJAB NATIONAL Bank, LTD. SAKGODZA Lah, 521 
~- — O., XXI, r. 63 — Limitation Act (IX of 1903), 

Sch. I, Art. 144—Adverse possession— Order 

dismissing claim petition, whether breaks continuity” 

of advert possession —Dismissal of claim petition 

—Subsequent termination of attachment — Order of 

dismissal, whether becomes inoperative—Omission 

to file suit within one year, effect of, À 

Where a claim petition is dismissed but attach- 
ment is subsequently raised and the sale is not 
completed, the adverse finding on the claim petition 
becomes operative as the mere fact that a suit was 
not filed within a year does not disentitle the 
claimant to raise the same contentions with regard 
to title and possession in subsequent proceedings, It 
is immaterial for this purpose whether the attach- 
ment was raised within one year of the dismissal 
of the claim petition’or after the expiry of one year 
from tne date of dismissal. 

Attachment does not operate as a disturbance of 
possession, 

Obiter.—The dismissal of a claim petition does 
notoperate asa break of adverse possession. Such 
an order stands ona different focting from symbolical 


delivery or the decision of a survey cfficer. 
DHARAPURAM JANOPAKARA NIDHI, Lrp. v. Laks MI- 
NARAYANA UH ETTIAR Mad. 308 (b) 


O. XXI, r. 63—Suit under—Plaintiff is not 
bound to raise whole of the claim raised by him 
in objection. i 
A plaintiff to a suit under O. XXI, r. 63, is not 

bound to press the whole of the claim which ke 
raised in objection, If he realises that part of his 
claim in objection cannot be sustained, he is not 


obliged to raise it again in suit. MUrAMMAD ASLAM 
v Morr Ram Pesh. 372 
—— 0O. XXI, rr. 66, 72, 84— Material 


irregularity in conducting sale—Non-mention of 
ctiachment in proclamation, whether material 
irregularity—Court allowing subsequent decree! 
holderto set off whole purchase money against his 
debt knowing that there was another decree-holder 
entitled to rateable distribution—Sale should be 
set aside on ground of material irregularity. 

An attachment cannot be said to be an incumbrance 
or a charge upon the property within O. XXI, r. 66 
(2) (c), Civil Procedure Code. An attachment means 
only that the party whose property is attached 
is not allowed to sell the property. It does not 
create any title, Consequently, itis not necessary 
to mention this attachment in the sale proclamation. 

It ie a material irregularity in the conduct cf the 
sale wheie the Court has not followed sume of the 
mandatory provisions cf O. XXI, rr. 72 (2) and 84 of 
the Code ot Civil Procedure in conducting the sale 
inasmuch as it has allowed the subsequent decree- 
holders to set off the purchase-money against 


their debt when the Ccurt knew that there was ar- ` 


other decree-hold2r who was entitled to a 1ateable- 
distributicn, DURA Prasan SERAFF v, MAHADEB LAL 


SINGHANIA A Pet. 873 
———O. XXI, r. 72. See Civil Procedure Code, 
1908, 33.-63, 73- : 7 769 
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———- 0. XXI, r. 90—Erecútion sale—Holding of 
sale fixed for first day of monthly sale on following 
day in its due order—Legality. 

The holding of a sale fixed for the first day of 
ths monthly sales, on the following. day in ils due 
order b-cause it could not be held earlier is not 


illegal. Itdoes not even amount to material irre. 


gularity. Naxo Kis:ore Sixaiv. NAGENDRA BALA 

Denr Pat. 503 

—— 0. XX], rr. 90. 65—Auction sale arbitrarily 
closed at 4 o'clock—Bilder willing to purchase for 
larger sum—Whether amounts to ‘material 
irregularity—Sale, whether can be set aside~Sale, 
when complete. 

No sale in execution can be set aside on the ground 
of irregularity or fraud unless upon the facts proved 
the Court is satisfied that the applicant has sustain- 
ed substantial injury by reason cf such irregularity 
or fraud. 

When the officer of the Court or such other person 
as the Court may appoint, to conduct the sale as pro- 
vided in O. XXI, r. 65, Civil Procedure Code -knocks 
down the property to the highest bidder, such 
person must be deemed to have been declared to 
be the purchaser of such property. The sale is, 
therefore, complete when the property is knocked 
down to the highest bidder. 

Where it appeared that the auctioneer conducting 
the execution sale arbitrarily closed the auction 
either before or as soon as it was 4 o'clock, though the 
bidder was eager to purchase the property for a much 
larger amount than the price realized and though 
the bid for the larger amcunt even if made after 
4 o'clock was made immediately after the bid-for 
which the property was knocked down: 

Held, that it amounted to. material irregularity in 
conducting the sale; 

Held, further, that the mere fact that the bidder 
was prepared to purchase fer a much larger 
sum than the price realized did not show that the 
property had been sold for an inadequate price and 
that the applicant had sustained any substantial in- 
jury by reason of the irregularity in conducting the 
sal2 which could not therefore be sst aside, ' HOSHNAK 
Ram v, PUNJAB NATIONAL BANK, LTD. Lah, 603 

O. XXI, r, 91— Suit for damages for. losg 
suffered by fraud of execution credittor—RkRight to 
compensation 

A suit for damages for fraud, and not to sst aside 
the sale or to recover the purchase money on the 
ground that the sale is not binding upon the 
plaintiff is maintainable. Where an auction-purchaser 
at a Court sale has, suffered loss through the fraud 
of the execution creditor or the breach of any duty 
which the execution creditor owes to the auction- 
purchaser he is entitled to receive compensation for 
the less which he hasthereby sustained. Kames:war 
SINGH Basapur v. BANSIDHAR MARWARI Pat. 703 
———O. XXI, rr. 91, 92—Purchaser at sale in 

execution—Suit for realisation of purchasé money 

paid—Maintainability. 

A purchaser at a sale held in execution of-a deeree 
is not entitled to bring a regular suit for realisa- 


‘tion of the purchase money paid by him on the 


ground that the judgment-debtcr has no saleable 
interest in tbe- property and where he has purchas- 
ed a property in waich the judgment-debtor has 
nota saleable interest, the proper procedure for him 
to adopt in order to recover the . purchase money 
is to apply under O. XXI, r. 91, Civil Procedure _ 
Uode, to set aside the sale and then if the sale is set 
aside, he may apply under r. 93 for an order for 


_refundofthe purchase money, If he does not apply 


. 


xxii 
ivil Procedure Code --contd. 
under r. 91 or his application is rejected, the sale 


must be confirmed and cl. (3) cf r 92 bars a suit 
to set aside the sale. KAMESHWAR Sinci BAPADUR v, 


BANBIDHAR MARWARI ' Pat. 703 
———- 0. XXI, rr. 91, 93. Erz Civil renei 
i 


Code, 1908, s. 151 f 
-———-0O. XXI, r. 92—Rule 92, applicability. 

Order XXI, r. 92, in so firas it bais a suit to set 
aside a sale must bs strictly construed and can Lave 
application only to those cases where the matters 
which are sought to be agitated by means of the 
suit could be agitated underO, XXI, rr.89 to 91. 
KAMES WAR SINGA BAHADUR V. BANSIDHAR MARWARI 


Pat. 703 
———— 0O. XXI, r. 93. Sez Civil Procedure Code, 
1908, s. 144 381 


O XXI,r.100. Sze Civil Procedure Code, 
1908, O. XXI, r. 58 . _ 463 
——_—O.XXI, r.103—Plaintiff's suit against C— 

Plaintiff's title proved and decreed—C while in 

wrongful possession mortgaging property to defend- 

ant—Plaintiff's suit against defendant under O. 

XXI, r.103—Held, pluintiff was entitled to decree 

for possession. a 

Where a suit underO XXI,r. 103, Civil Proce- 
dure Code, was resisted by the defendant, relying on 
his mortgagee rights which he had obtained from 
cone C who while in wrongful possession of the prop- 
erty had mortgaged ittohim (defendant and in a 
previous suit between the plaintiff and C, the plaint- 
iff had obtained a decree against C, wherein the 
plaintiff's titleto property was affirmed : | | 7 

Held, that the plaintiff being owner and his clain 
being founded upon title and as the defendant having 
failed to prove his advers2 and proprietary posses- 
gion fur a period cf more than 12 years, the plaintiff 
was entitled to decree for possession. Jesar Das v, 
Ganpat Rat Lah. 684 
——— O. XXII, r. 5— Question whether a person is 

or is not legdt representative of deceased determined 

in proceedings under O. XXII, r. 5—Question, if 
can be re-agitated in separate sutt. 

The determination of the question whether a 
certain person isor is not the legal representative 
cf a deceased party in a proceeding under O. XXII, 

“1, 5 of the Code of Civil Procedure, does not operate 
as res judicata so asto preclude the same question 
from being re-agitated ina separate suit. ZALIM vV, 
TrrtoczaNn Prasap SINGH | ; Oudh 393 FB 
———— 0O. XXII, 7.10. Sze Civil Procedure Code, 

1908, O. XXI, r. 53 A 231 
—_—_—-O. XXII, r. 10—Scope—‘Interest’ in r. 10— 

Powers of Court under. 

Rale 10 isthe residuary Rule in O. XXT, and 
deals withcases of assignment, creation or devolution 
of the interest of a party during the pendency of a 
suit, not expressly covered by the preceding Rules 
of that Order. : 

The ‘interest’ referred to in r. 10 of O. XXII, 
Civil Procedure Code, is the interest of a 
person who was a party to the suit. It is the 
transfer by assignment, creation or devolution 
pendente lite of the interest of such e person to the 
applicant, which entitles the latter to make an ap- 
plication to continue the suit or appeal, as the case 
may be, and not the creation cf an independent right 
in him. 

The powers of the Court to grant the permission 
under r. 10, O. XXII, Civil Procedure Code, asked 
for are discretionary and whsre such an application 
is made after great delay which is not properly ex- 
„plained, the discretion will not be exercised. Ramzsu- 
Wag v, GANPATI Davi Lah. 753 
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——— 0. XXII], r. 1—High Court may on appeal 
allow withdrawal of suit with liberty tò bring 
fresh suit. 

When the plaintiff's suit is misconceivel, High < 
Court may, on appeal from remand order, allow the 
sujt to be withdrawn with liberty to bring fresh suit, 
MU amMuap MURID SATAR v. Tiru MALIK Mu aman 
Burta Re wat ULLAH Lah. 290 (a) 
O. XXII, r. 3—Compromise—Suit on mort- 

gage—Defendant alleging compromise by which 

plaintiff agreed totake sale of half of mortgaged 
property in satisfaction of whole mortgage debt— 

Defendant is entitled to have enquiry made of 

compromise. 

It is not true that a contract is nota contract unless 
it is performed. Ifit is true that there was a law- 
fulagreement between the parties to adjust the suit 
in a particular way, namely that the defendants 
would execute a sale-deed in favour of the plaintit 
in respect of half the mortgaged properties and that 
the plaintiff would accept it in satisfaction of his 
debt, and the suit was adjusted, the defendants are 
entitled to have an inquiry whether there was such 
an agreement under O. XXIII, r. 3, Civil Procedure 
Code. A promise to du a certain thing is a good 
consideration fora promise by the other party to do 
certain other things. A promise by the defendants 
to execute a sale-deed is, therefore, a good considera- 
tion for the plaintiff's promise: to have the suit 
decided in a particular way, and as long asthe 
defendants were ready and willing to perform their 
part of the promise, namely to execute a sale-dead, 
they can hold the plaintiff bound to his own pro- 
miso. SUKBDRO MISSIR v. KAMLESZWARI PRASAD SINGH 

Pat. 946 

—— 0. XXIX, r. 1—Suit by incorporated company 
—Plaint — Verification—Principal officer, who is 
—De facto secretary, if principal officer. 

The rule in O. XXIX, Civil Procedure Code, is 
clearly permissive and not imperative in its terms, 
and it lays down mere procedure, The rul?, however, 
does not exclude the operation cf the provisions of 
O. VI, r. 14 and r. 15, Civil Procedure Code, and there 
can be no doubt that in the case of ordinary 
pleadings if the signature on the plaint or the veri- 
fication of the pleading is defective, the defect can be 
cured at any subsequent time. All that is required 
is that the plaint should be verified by a principal 
officer who should be able to depose to the facts of the 
case: 

Held, that the de facto secretary who verified the 
plaint was the principal officer in the absence of the 
secretary. Buxpr PORTLAND Cement, LTD. 9. ABDUL 
Hussein Iissasr Bem. 138 
————-—0O. XXXII, r. 7— Compromise in disregard to 

0. XXXII, 7.7, whether void or voidable — Decree 

of compromise, whether binding on minor—Methods 

as to how such compromise decree can be avoided 
stated— Minor - Compromise. 

A compromise arrived at by a guardian ad litem 
and next friend without complying with the pro- 
visions of r. 7,0. XXXII, Civil Procodure Code, is 
not only voidable but is void altogether. Clause 2, 
r.7, O. XXXII, enacts that a compromise made in 
total disregard ofthe provisions ofr. 7, O. XXXII, 
Civil Procedure Code, is voidable against all paities 
who are majors and not void, but it does nct bind 
the minor inany manner, Asit is not binding on 
the minor, itis void against him. If such a esm- 
promise is void as against the minor, the decree 
passed on it isalso void. The same principle ap- 
plies toa casein which a guardian enters into an 
agreement on behalfof a minor. If owing to some 
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provisions of law, a guardian is incompetent to 
enter into acontract, the same would be voidas 
* against the minor on the ground that owing to 
some mandatory provisions of law, he (the guardian) 
wasincompetent to enter into a contract. Without 
the leave ofthe Court, he is incompetent to enter 
into a confract, so his ‘contract standson no higher 
footing than a contract between a minor and a third 

arty. A 

k Whena contract made under the terms ofa com- 

promise made without complying with the provisions 

of r. 7, O. XXXII, Civil Procedure Code, is sought to 
be enforced against a minor, it is open to the minor 
to plead in defence that the compromise decree is not 

binding on him. The provisions of cl. 2, r. 7, 

©, XXXII, Civil Procedure Code, clearly recognize 

that right. There aie several ways in which a minor 
can avoid such an agreement. The first is by making 
an application for review of the decree. The second 
method is to prefer an appeal against the decree 
which wes passed in the case. Another method is 
to institute a suit at oncata set aside the decree 
through a guardian ad litem and next friend or on 
attaining majority and yet another way of avoiding 
the compromise isto take a plea to that effect in 
defence when a suit is instituted to enforce the terms 
of a compromise, Ma-atan BINGH v DURGA Narain 

BINGI All. 354 
O XXXIH, rr. 11, 12, s. 35— Pauper suit on 

behalf of minor—Compromise decree making next 

fri:nd liable for costs of suit—Right of Govern- 
ment to recover court-fee from minor plaintiff. 

Though the Court may direct the next friend of a 
minor to pay costs ina pauper suit as in an ordinary 
suit, the Court cannot by such an order deprive 
the Government of the right which is expressly 
given to it by rr. ll and 12 of O. XXXII, Civil Pro- 
esduic Code, to have an order that the, plaintiff 
Bhall pay the cou:t-fee when a pauper suit fails, 
VenxatasawMy NAICKEN v. SEORETARY oF STaTE FOR 
INDIA IN OGUNGIL .. Mad. 849 
O. XXXIV, r. 1— Prior morigagee obtaining 

decree for sale—Puisne mortgagee not made party 

—Prior morigagee himself purchasing property— 

Subsequent suit and sale by puisne mortgagee 

without joining prior mortgagee—Prior mortgagee 

dispossessed— Rights of prior mortgagee. 

Where a prior mortgagee has pur the mortgaged 
property to sale and has puichased it and has 
obtaine.t actual possession on the basis of his pur- 
chase, there is no principle at all on the basis of 
which he can be summarily dispossessed by a puisne 
mortgagee who has subsequently brought the prop- 
erty to sale without making the prior mortgages a 
party and purchased it. Where the prior mortgagee 
is thus forcibly dispcssessed, he is entitled to re- 
cover possession of the property and afterwards, 
as purchaser of the mortgagor's interest, he can ie- 
deem the puisne mortgagee or the latter can redeem 
the prior mortgage. SHEO Sa:.al v. PURAJ Bakusa 











BING 4 Oudh 120 
— O. XXXIV, r. 5 (2) See Civil Prccedure 
Code, 1908, O. XXI, r. 53 $ 231 


O. XXXIV, rr. 5, 6—Morigagee, when entitled 
to personal remedy—Purt of mortguged property 
nos avatlable for sale due to mortgagee’s fault— 
Personal decree for balance -of money, if can be 
passed, 

Before the plaintiff can invoke the aid of the pro- 
visions of r. 6 of O. XXXIV, Civil Procedure Code, 
he must establish that the mortgaged propeities have 
been suld as contemplated by sub-r. (2) of 7.6. And 





where a portion of the mortgaged proparty bas been 
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sold ani tha other portion is no longer available for 


sale, through the fault of the moztgagee himself the 
mortgagee is not entitled toa personal decses under 


O. XXXIV, 1.6, Unrat HUSAIN KHAN v. GIRDAARI 
Lar ee Oudh 673 
——— O. XXXIV, r. 6. Sze Limitation Act, 1908, 

Sch, I, Art. 111 599 


O. XXXVII, rr. 2; 3—Suit on promissory 
note—Pledge of jewellery as security — Plaintiff 
asking leave under O. II, r. 2, to reserve right as 
pledgee—Defence of repayments—Leave to defend 
suit on furnishing security for cost should be 
granted, 

In their plaint the plaintiffs stated that they aie 
pledgees in respect of certain articles of jeweliery 
for payment of the money duc in respect of the 
pro-no:es and they asked for leave under `O. IJ, 
r. 2, Civil Procedure Code, to reserve their rights 
as such pledgees. The defendant also stated that 
since the execution ofthe promissory note various 
sums of money have been paid jin satisfaction of 
the amount due and that upon a proper account 
being taken, it would be found that the amount 
claimed is in excess of the amount due and he should 
be allowed leave to defend: 

Held, that leave to defend shculd be granted on the 





, defendant giving security fur costs only. Sureur 
SINGH v. Macaras Baaapur SINGA Cul. 827 
— O. XXXVII, r. 10 — Attachment’ before 


judgment—Contract of sale 

Subsequent sale in 

Validity. 

The word ‘rights’ in O. XXXVIUI, r. 10, Civil Pro- 
cedure Code, is hot restricted to rights in property. 
The general rule laid down in s. 64, must be read 
subject to the special ruls laid down in O. XXXVIII. 
r., 10. Where a contract of sale between the parcies 
is entered into before attachment, the right to 
enfores the contract is unaffected ‘by the attachment 
and the subsequent sale in pursuance of the con- 
tract is not void under s.64, Gsusaram v. PARASHA- 
RAM p Nag. 950 (b) 
——-O. XLI, r. 20—Suit by reversioner ` for 

declaration that defendant is not adopted son— 

Suit decreed—Appeal by defendant—Other rever- 

sioners should be made respondents. 

A person instituted a suit claiming that he waz 
the nearest ‘reversioner of the last male holder of an 
estate for a declaration that the defendant is not 
the adopted son of the last male-holder. Ths surt 
was decreed and the defendant went in appeal: 

Held, thatthe persons vlaiming to be more dise 
tant reversioners than the plaintiff ware ensitled tu 
be added a3 respondents as their position and in- 
terests will ba aaversely affected if the lower Court's 
decision were to be reversed. GokaLananni HARI- 
G_ANDaN V. I5WAR Cai OTRAI Pat. 342 
4 O. XLI, r. 22—Objector appealing on one 

point-- Whether debarred from rarsing other pointa 

ın appeal afier expiry of limitation. 4 

Where the objector has nut appealed, he can 
put in any objection which he could have madein 
an appeal although the period of limitation for ap- 
peal has expired, But by presenting an appeal 
on one point only, the appellant is debarred trom 
raising other points in an appeal after the period 
of limitation has expired, and his failure to raise 
other points results ın the decree becoming tinal 
ag against him in respect of all points which he 
bes not raise in appeal. Sursan Sines v. RAM 
INGA : Pesh, 22 

O. XLI, r, 22—-Suit decided against PT 
ants on grounds of limitation and pitie rosg 


before attachment— 
pursuance of contract — 
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objection not filed—Defendants, if can support 

decree of dismissal on these grounds. 

Where a suit is decided against the defendants 
onthe grounds of limitation and title, they are at 
liberty to support the decree of dismissal on thess 
grounds, even though they have filed no cross-objec- 
tion, Munisa OHANDRA Doutta v., AJIT Sankar DH 

Cal. 1007 
—O. XLI,r. 27—Appellate Court, if can admit 
do.umentary addittonal evidence. 

Appellate Court has ample power, under O. XLI, 
r. 27, Civil Procedure Code, to admit additional 
documentary evidence at appellate stage, if it finds 
it necessary. Oaratra Kumasi DEBI v. PARBATI KUER 

: Pat. 262 

—-— 0. XLIII, r. 1 (d), O. IX, r.13—“In acase not 

open to appeal,” meaning of—Rent suit valued less 

than Rs. 50, decreed ex parte, by Munsif having 

final jurisdiction—Application to set it aside, 

rejected by Munsif having no such power—Appeal 
against order of rejection, if lies. 

The words “in a case open to appeal” in O. XLIII, 
r. 1 (d), Civil Procedure Code, are general words 
and have no reference to the appeal against the 
decree actually passed. If there could be no appeal 
under any cireamstances against a decree that 
could be passed in the suit or proceeding, there 
would b3 no appeal against an order to set aside 
the ex parte decree passed in such a suit or pro- 
ceeding ay virtue of the limiting words of O. XLII, 
7.1, cl 

but an appeal against a decree in a simple rent 
‘suit (i.e. when the provisc to s. 153, Bengal Tenancy 
Act doe3 not come into play) valued at Rs. 50 or 
less would not lie under only one ciicumstancé, 
namely, when the Munsif has been vested with final 
jurisdiction and would lie under all other circum- 
stances. Where, therefore, such a suit is decreed 
ex parte by a Munsif vested with final jurisdiction 
‘and an application for setting aside the ex parte 
decree is subsequently rejected by another Munsif 
not vested with final jurisdiction, an appeal lies 
under O. XLII, r. 1, cl. (d), against the order reject- 
.ing the application. MOHENDRA Cuanpra Dutta Roy 
w. BASIRUDDIN Cal. 103 
0O, XLIV, r. 1-—Notice issued on opposite 

party and Government Advocate—Court, if can still 

reject application for leave to appeal as pauper. 

When notice has been issued upon an application 
under O. XLIV, r. 1 of the Code of Civil Procedure, 
to the opposite party and the Government Advocate 
it is still open to the Court under the proviso to 
that rule to reject the application unless, upon a 
perusal thereof, and of the judgment and decree ap- 
pealed from, itsees reason to think thatthe decree is 
contrary to law or tosome usage having the force of 
law,or is otherwise erroneous or unjust. Hausa 
Mian Irmas Kawasa SARA v. MBADI Hasan Kuan 

Oudh 284 F B 
——-O0,XLV, r. 4, Sru Civil Procedure Code, 








1908, s 151 283 
~ O. XLVII, r. 1. Sze Limitation Act, 1908, 
s. 12 $ 716 


æ- O, XLVI, r. 1— Sui: for recovery of bhaoli 
rent on basis of takbmina papers—Payment in 
Jull alleged in defence—Court not insisting on 
plaintiff to produce village papers—Sutt decreed in 
full—Appeal and second appeal by defendant 
uismissea— Village papere, suoscquenily produced 
by defendant in support of hes contention alleging 
they could not be proauced tn spite of due diligence, 
uue to plaintiff's conduct—Keriew granied— Suit 
held instituted wythcws peasonable cayze~ Defendant 
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awarded damages under s. 40, Bengal Tenancy Act 

— Duty of Court in such cases pointed out. J 

A landlord instituted a suit against his raiyat for 
recovery of bhaoli rentfor a period of years. Thè 
suit was based on takhmina papers showing an 
estimate of the share of the landlord in the grain 
produced. The defence was substantially payment 
in full and that the suit had been maliciously 
brought because the raiyat had refused to pry nakdi 
rent at Rs. 10 per bigh2 and was ready to apply for 
commutation of the rent under s. 40, Bengal Tenancy 
Act. It was urged that the takhmine papers were 
forged. An excuse was given on behalf of the 
plaintiffs that certain papers were not available as 
they had been sent tothe trustees in another place 
and the Court did not insist upon production 
though they were required by the defendant. The 
Munsif held that in the absence of receipts payment 
had not been proved and that the demand for com- 
mutation ‘at Rs. 10 per bigha had not heen establish- 
ed. The defendant went in second appeal which 
was dismissed on technical grounds. Afterthe dis- 
posal of the appzal he had secured new and impor- 
tant evidence which owing to the conduct of the 
plaintiffs could not in spite of due diligence be 
available to him at the trial, namely acopyof the 
actual batai khasra and danabandi papers : ; 

Held, that the review could be granted. The suit 
having been instituted without reasonable and prob- 
able cause, the defendant was entitled under the 
provisions of s. 68 (2), Bengal Tenancy Act, to 
damages of twenty-five per cent, of the whole amount 
claimed : 

Held, further, that an unwholesome practice has pre- 
vailed fairly generally of failing to grant receipts 
promptly, if at all, for produce rent and then suing 
for the rent paidif the raiyat seemed to be what 
the landlord chose to regard as “ recalcitrant” or 
contemplated an application under s. 40, Bengal 
Tenancy Act. The scope of the practice will become 
attenuated under the amendment reducing the limita- 
tion for suits claiming “produce rent. BRINDABAN 
Prasan v. BANKU BIHARI Mitra Pat. 317 
———O. XLVI!, r. 2—" Apparent onthe face of 

the decree,” meaning of--Judge awarding interest 
though not claimed by defendant—Review applica- 
tion before successor of the Judge who passed the 
decree—Competency of—Error held not to be 
apparent on the face of decree, 

The words in O. XLVII, r. 2, Civil Procedure 
Code, “apparent on the face of the decree,” means 
that an application for review based on an error 
apparent onthe face of the decree can be presanted 
to the successor of the Judge who passed the decres 
but one based on anerror apparent on the face of 
the record, but not on the face of the decreas, can 
only be made tothe Judge who passed the decree. 

Where it was an error on the part of the Judge 
to allow interest on a certain sum without its being 
claimed by the defendants and this error would 
appearfrom a perusal of the written statement of 
the defendants : 

Held, that this was not an error which would be 
said to beapparent on the face of the decree. BRIS 
Kis orgy. Lacua NATH Oudh 459 (b) 
Scn, Il, para, 8~—Arbitration pending suit 

—Order that trial must go on if award is not 

filed by certain date—Legolity—Outy of Court to 

yive time for filing award for good cause. ; 

Para. 8 of Sch. I to the Civil Procedure Code, con~ 
templates that the Court must be in a position tu al- 
low further timo for the making of an award for 
sufijcient caupo as ancl when occasicn aises, Ths 
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Court should notby an order made once for all 


deprive itself of the power to exercise its discretion 
by anorder in anticipation that if an award is 
not filedon a certain date the trial must go on. 

Where a suit was referred to arbitration on the 
application of both parties with the direction that 
if the arbitrators did not file their award. on a 
certain date the trial must go on and on the 
date fixed an ex parte decree was passed as 
the defendants were absent: 

_ Geld, that the decree was illegal. MADRAKKATA 
VALIAMATAT IL NARAYANA ICANAKAPILE v. MADRAKKATA 
VALIAMATATHIL SAVITRI AMMA Mad. 66 
——— Sch. ll, paras. 17, 20 — Award under 

Arbitration Act—Application to file such award 

cannot be mad: under para 20. : 

Where the award is purported to have been made 
by the arbitrators under the. Arbitration Act, an 
application to file such an award cannot be made 
under Seh, IJ, Civil Procedure Code. But the appli- 
cation may be amended so as to bring it in con- 
formity with the provisions of pura. 17, Louis 
Dezyrus & Co. v. BASAPPA LINGAPPA BAGUR Fir 

Bom. 35 
—— paras, 17, 20—Paras, 17 and 20— 

Scope of — Applicability of para.17 to future 

disputes. 

The legislature has contemplated a case of a 
general agreement to refer disputes to arbitration 
as falling under para. 17, and a specified reference 
fo arbitrators as falling under para. 29, Para- 
graph 20 refers to a reference by the parties to 
arbitration abcut any dispute that might have 
arisen between them, while para. 17 may apply to 
future disputes. Louis Dreyfus & Co. v. Basappy 
LINGAPPA Bacur Firm Bom. 35 
—para, 20—Award creating charge 

on immovable property made before Amending Act 

XXI of 1949 came into operction—Registration, 

if necessary—Such award, when becomes effective. 

Where an award made out of Court creating a 
charge on immovable property is made before the 
Amending Act XXI- of 1929 came into operation, the 
award need not be registered. Such an award be- 
comeseffective from the date when itis made and not 
from the date on which the Court orders it to be 
filed. Karsustixe NANUSING v. GAMBIBAI Sind 947 
Commission, Sege Pardanashin lady 729 
Companies act (VI! of 1913), s. 3—S.3, scope of 

—Whether it means that High Court is the only 

Court totry asa Court of first instance offences 

due to breaches of provisions in Companies Act. 

The jurisdiction of the High Court referred to in 
s. 3is obviously the jurisdiction exercised by vir- 
tue of the specitic provisions ofthe Act and not a 
jurisdiction which may be invoked where merely a 
criminal offence isdeclared. It is very difficult to 
say that s. 3 has specifically mentioned that the 
High Court would be the Court which should as a 
Court of first instance try persons who have been 
guilty of an offence committed on account of 
breaches of the provisions of tne sections of the Act, 
e. g, contravention of the provisions of s. 85. HARIS. 
UHANDRA v. Kavinpra NARAIN Sinua All. 53 F B 

SS. 26, 48—Asséciution incérporuted under 

3.26 not existing Jor earning profits and not 

declaring dividends—Relief under s. 48, whether 

available—Such association, whether exempted 

from uncome-taz. 44 
. An Association incorporated under s. 26, Com- 
panies Act, as an Association limited by guarantee 
not existing for earning profits and prohibited 
poder the law fyom declaring any dividends to its 
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members, and to which no relief under s. 48, Com g 
panies Act. is available, is not exemptéd from beint 
Lan 8 


1.3 
1595; 
3 F 


assessed to income-tax. OHAMBER OF CoMMERCE, 

v COMMISSIONER OF Income-Tax, U. P. 

————— 8, 85. Sez Criminal Procedure Code, 
8.9 5 


———S. 85—-Contravention, of 8. 85, whether 
. amounts to offence. ` 
Contravention of the provisions of s. 85, Com- 
panies Act, amounts toan offence punishable with 

fine. Harisa HANDRA v. KAVINDRA NARAIN SINHA 
All. 53 FB 


- : 98.F-B 
———=-S. 153 — Composition scheme parsed and 
sanctioned— Scheme, if applies toall creditors 
. including. -gudgment-creditors — Scheme passed 
during execution of decree~—Execution cannot 

proceed, . Š 

A scheme of composition under s. 153, Companies 
Act, for payment of money due to the creditors of 
the judgment-debtor vompany passed and sanction- 
ed, applies to all creditors of the company including 
judgment-creditors. Consequently, where, during 
execution of decree against company, a scheme is 
filed under s. 153, the execution of decreas cannot 
proceed. The fact that the decrees sought to be 
executed were passed long before the scheme of 
composition makes no difference. Barisan Loan 
Orrvice, Lip, Barisan v. Bastur CHARAN Buarra- 
CHARYA Cal. 408 (a) 
—S. 153—Depositors passing scheme—Court's 

sanction—Scheme relating to distribution of funds 

among them pro 1ata—Depositor obtaining decree 
prior to scheme, if can execute it, 

‘Where the scheme as passed at the meeting of the 
depositors and sanctioned. by Oourt which gave 
effect to the resolution carried at the meeting of the 
depositors held after the depositor-creditor had ob- 
tained the decrea and put that into execution, re- 
lated to distribution of ths available funds among 
the depositors who were to be deemed as creditors 
pro-rata: | ` . 
_ Held, that the scheme could not possibly be held 
-to apply. to the depositor who had obtained- a dec- 
zee béfore thé scheme as he had ceased to be a depo- 
sitor, and as such, ho was entitled to’execute his dec- 
„ree. NAOKHILA Loan Co., Litp. v, HEMENDRA Karayan 
Roy Cal. 815 
-—-$.153—Scheme sanctioned by one class of 

creditors—Whether will bind a different class of 

creditors—Agreement entered into by depositor—~ 

Whether necessarily binds creditors. ` 

Section 153, Companies Act, itself contemplates an 
agreement with any class of creditors or an agree- 
ment with all creditors but, inasmuch as different 
classes affected by any scheme must hold separate 
meetings, and the term “Class” must be confined 
to those persons whose rights are not so dissimi- 
lar əs to - make it possible ‘for them to consult 
together with a view to their common interest, 
an agreement arrived at by one class of cre- 
ditérs will not bind another class which has not 
been a party to it. A depositor who hes obtained a 
decree against a banking Company -befure any 
‘scheme has been embarked on by the latter, ceas.s 
to be a depositor and becomes a decree-holder. Uon- 
sequently, where the scheme was sanctioned by 
one class ol creditors, the depositors, a décrec-holc er, 
an entircly different class of crediturs, will not be 
bound by it. The position is not altered by the 
consideration that the depcsitors in the megting, 
purported to treat dearee-holders as ‘creditors, The. 
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legal pesition remains that an agreement entered 

into by depositors would not necessarily bind credi- 

tors, who might conceivably include a much larger 

b.dy ofclaimants. Manixeans TRADING & BANKING 

Co., LTD. v. MADHABENDRA Kumar 8.aza Cal. 957 

—— ~s. 156—Liabilizy created bys. 156, nature 
of—Interest prior to payment order. 

The liability created by s. 156, Companies Act, 
js anew liability and no provision is made for in- 
terest therein. It may be that when a Oourt makes 
a payment order under that section it could direct 
future interest onthe amount fixed in the payment 
order until réalization, but it cannot include interest 
prior to that time. Fira Pars RAM-BRIJ KISHORE 
V. JAGRAON TRADING SYNDIOATE LTD. Jacraon 


Lah. 745 

— 8. 156 () (i—Winding up — Faisting 

members on list A not called upon to contribute 

unpaid amounts of their share money—Liability 
of past member on list B, to contribute. 

Where in the cese of winding up of a company, 
existing members on list Aare not called upon to 
contribute tothe full extent of the unpaid amounts 
of their share money, a past member on list B can- 
not be liable to contribute till list Ais exhausted. 
Vira Pars KAM-BRIS KISHORE v, JAGRAON TRADING 
SYNDICATE, LTD., JAGRAON Lah. 745 
—s. 163—Compliance must be literal. 

The statutory demand under cl. (1), s. 163, Com- 
panies Act must be in strict compliance with the 
provisions of that clause, and if those provisions 
are not literally complied with, the demand, though 
followed by neglect of the company to pay the debt 
demanded cannot be made the basis of presumption 
that the company is unable to pay its debts. 
Clause (1), e. 163, imposes a penal obligation upon 
the company, and has, therefore, to be strictly con- 
strued. W.T. HENLEYS TELEGRAPH Works Co, LTD, 
CALCUTTA v. GORAKHPUR Exzorrio SUPPLY Co., LTD., 
ALLAHABAD All. 238 











provision of s, 163—Company neglecting payment of 
debt—Presumption—Manager of company, whether 
can demand payment on behalf of company—Sol- 
vent company having bona fide dispute regarding 
debt—Winding up order, whether justified—Applica- 
bility of 8, 163—C1. (2), when comes into operation. 

A limited liability company must necessarily act 
through its officers and authorized agents. A de- 
mand of debts due to company under ithe hand 
of its Manager must, therefore, be deemed to be a 
demand under its hand within s. 163 (1). 

The mere service of a notice by a creditor on a 
solvent company does not entitle the creditor to a 
wioding up order if the company bona fide disputes 
the existence of the debt. ‘the reason for this 
tule is obvious, If a company is solvent and there 
is a genuine dispute about an alleged debt, the 
resort by the cieditor to the summary proceeding 
of serving on the company a notice under s. 162, 
and following the same by petition for winding up, 
is ordinarily referable to a desire on the part of 
the creditor to bring pressure on the company in 
order to induce the company to pay the debt, with- 
out having the dispute settled by the Oivil Court, 
by which Ocurt the dispute ought to be ordinarily 
settled. To make an order for winding up in such: 
a case would deprive the company of its right to 
have the question between it and the petitioning 
creuitor decided in the normal way by the Vivil Court 
constituted for the purpose, and this would be op- 
yosed to public policy, An applicaticn fur winding 
vp in buch a case muet, therefore, be regarded as u 
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vehicle of oppression and an abuse of the process of 
the Court and be dismissed; an order for the ccm- 
pulsory winding up ofa company is a very extreme 
step to take and, such an order ought not to be 
lightly passed. } 
Clause (it, s. 163, is general in its terms and has 
application to all sorts of debts, be it a simple 
money debt, a mortgage-debt or a judgment-debt. 
in the case ofa judgment-debt, if execution for the 
recovery of that debt has been taken and has re- 
mained unsatisfied, the Court is, in accordance with 
cl. (ti, s. 163, bound to presume that the company 
is unable to pay its debts. Nevertheless the decrece- 
holder is not debarred from making a demand for 
the payment of the judgment-debt by a notice in 
accordance with cl. (i) without having recourse to 
execution proceedings. In such 8 case if the de- 
mand remains unsatisfied for three weeks, the pre- 
sumption enjoined by s. 163 necessarily follows. U. T. 
Hentzy’s TeLEGRAPA Works Co., Lrp. UALCUTTA v. 
GoekakuPur Exectrio Surety Co., Lip , ALLAHABAD 


: All. 238 
——— 8. 184. See Civil Prccedure Code, 1908, 
ss. 86, 141 98 FB 


ss. 184, 86,187—Proceedings under s. 187, 
whether proceedings in a Court of civil juris- 
diction —S. 66, Civil Procedure Code, whether 
applies to such proceedings. 

Under s. 184, Companies Act, there being a statu- 
tory duty on the Court to settle thé list of ccntri- 
putories, it follows necessarily that there is no option 
but to settle such list. It cannot be siid that when 
such a list isto be settled the Court ‘is starting any 
proceeding analogous to thatof a suit brought by 
a private person against a sovereign prince or a 
ruling chief, for which the previous consent of the 
Governor-General in Council ig required under 
sg. 86, Civil Procedure Code, 

No new rights and no new liabilities are created 
by s. 186, Companies Act, but it only provides a 
speedy procedure for recovering the amount due and 
the princes cannot be made liable when a suit 
against them would not be maiatainable, The Court 
under s. 186 merely enforces an existing liability 
which can be enforced without any obstacle orim- 
pediment, and cannot, therefore, override the provi- 
sions of s. 66, Civil Procedure Code, by making an 
order under s, 186, Companies Act. 

Section 187 does not confer any higher jurisdic- 
tion on the Court to enforce the remedy which was 
not open to the Company before the liquidation pro- 
ceedings against a person who is not umenable to 
the Court's jurisdiction. No order under s, 187 can 
be made against the sovereign prince or the ruling 
chief atall, and no question of any consent of the 
Governor-General in Council can arise, because such 
a case does not fall in any ofthethree classes men- 
tioned in sub-s, 2 of s. 56, Civil Procedure Code. 

It is true that, unlike s. 186, Companies Act, there 
is no provision inthe Companies Act, for a separate 
suit being filed in respect of the calls, and the only 
Court which can make the order under s. 187 is the 
winding up Court. But it does not follow that the 
Court can bring under its jurisdiction persons who 
are declared to be outside the jurisdiction of British 
Courts subject to certain reservations, The order 
making calls or ordering payment thereof is of neces- 
sity an enforcement of the personal liability of the 
contributory on account of the outstanding balance 
due frum him, No order can be passed unless the 
Court has jurisdicticn to enforce the personal liabj- 
lity ot the sovereign prince o: the suling chief. No 
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the case can be brought within the scope ois. 86, 
Civil Procedure Code, OFFICIAL LIQUIDATOR DEHRA 
“Dun Mussoorie ELECTRIO Tramway Co., LTD. v. 
PRESIDENT, Counor OF Recexcy, NABHA STATE 
All. 98F B 
8, 277 — Scope — Company registered in 
foreign State—Competency of, to maintain sutts 
in British India. i : 
. A company which is registered in a Foreign 
State is entitled to file suits and maintain actions 
in British India, and it is not required that a 
company must register itself in British India if it 
wants to carry on some business there. Although 

snalty is imposed for non-compliance with s. 277, 
the section nowhere says that if it does not comply 
with its requirements it ceases to be a legal 
body in British India, with the result that it loses 
its right of maintaining any action in British India. 
Saameao Krisanasr Honnatr v. UNITED, HOUSE 
BUILDING & ENGINEERING SOCIETY INDIA, BANGALORE 

Bom. 294 
=S, 282—Balance sheet, essentials of— 

Statements in, effect of-—Breach of s. 282, when 

can be said to be committed. 

A balance sheet need not be, in fact it must not be, 
a mere inventory. It is supposed to be a pictorial 
representation of the trading position of the com- 
pany, easily appreciated not by ignorant people 
but by persons who are reasonably able to under- 
stand commercial expressions and commercial con- 
ditions, it is the effect upon the ordinary investor 
reading the statements in an ordinarily careful 
manner in which an investor would do which has 
to he considered, when one is making up on3's 
mind as to whether the breach of s. 262 of the 
Companies Act has been committed. SUPERINTENDENT 
& REMEMBRANOER or LEGAL AFFAIRS, BENGAL V. AK IL 
Banpu Gu. a É Cul. 163 

8. 282—Directors—False balance sheet to 
cover improper conduct should not be allowed 

It is of paramount importance that the investing 
public should have the utmost confidence in trosa 
persons who are managing Indian concerns. Direc- 
tors of Joint Stock Companies stand in a fiduciaiy 
capacity with regard to capital under their control, 
They are in the position of trustees, and being entrust- 
ed with the money of the public, are bound to deal 
with it as trustees and cannot be allowed with im- 
punity to publish false balance sheats in order to 
conceal their own improper conduct. SUPERINTENDENT 
& REMBMBRANOLR or LEGAL AFFAIRS, BENGAL v. 
AKHIL BANDU Gua Cal. 163 
————8. 2B2—Wilfully,’ meaning of. - 

The expression ‘wilfully’ usei in the Companies 
Acts, both in this country andin the United King- 
dom, means nothing morenor lessthin the spont- 
neous action of a person who is a free agent. 
SUPERINTENDENT & REMEMBRANCER OF LEGAL AFFAIRS, 
Benga v. AKsIL BANDU Gu. a Cal. 163 
Company— Balance sheet—Loan and Deposit— 

Consolidation of the two amounts to suppression of 

the truth—Loan to depositor shown as overdraft 

—Whether amounts to concealment. 

A loan and a depcsit are items differing complete- 
ly in principle from the balance sheet point of 
view. Strictly speaking, they ought to appear on 
different sides, for one is an asset and the other is 
a liability. Consolidating the two and presenting 
them as one item to the readers, is a striking case 
of non-digolosue, amcunting to a suppression of tbe 
truth. 

A company giving aloan to one of its depositors 
and showing it to be an overdraft to him conceals 


— 
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Company—coneld, : 

the true statement of facts. SUPERINTENDENT & 
REMEMBRANOER OF LEGAL AFFAIRS, BENGAL V. AKHIL 
BANDU Gusa Cal. 163 


Purchase of shares conditionally —Condition 
broken — Share-holders' remedy — Acquiescence — 
Share-holder, whether entitled to gethis name 
removed from register of share-holders —Limitaiton. 
A person purchased some shares on condition of 

his being appointed Chairman of the Local Board. 
He wasallotted shares and appointed Chairman but 
subsequently he was dismissed and thus there was 
a breach of the condition. But he acquiesced in 
the position and he continued to remain a share- 
holder by authorising the company to sell the shares 
in his behalf, by sending money for the Govern 
ment stamp duty on a transfer : 

Held, that the remedy for the breach of the con- 
dition by his dismissal was by an action for 
damages and not in getting his name removed from 
register of share-holders. 

Held, also, that he could not get his name remov- 
ed from the register of share-holders, having 
acquiesced in the position of a share-holder. That — 
even assuming that he was entitled to repudiate the 
contract to take shares and have his name removed 
from the register of share-holders, the fact that he 
lay idlefor seven years and took no steps whatever 
to have his name removed from the register barred 
any claim of his to have this done, Where there is 
a right of repudiation there must also be active 
steps taken to rectify the share register. In re 
Pgoptes Bank OF NORTAERN INDIA, LTD. Lah. 406 
Confession—Confession . of co-accused—Value of 

‘against co-accused—Such confession cannot by itself 
. form basis of  conviction—Evidence Act (I of 
` 1872), s. 30. | 

it is a fullacy to say that the confession of a co- 
accused can ba dealt with on the sama basis as the 
evidence of an accomplice. Accomplice’s testimony 
stands . on a higher footing than confession 
of a co-accused. The confession of a vo-accused 
is only a. relevant fact which the Ovurt has 
to consider. It is not strictly evidence against a 
co-aceused and. a conviction based solely on the con- 
fession of a co-accused is bad in law. Laxman 
JAIRAM v. EMPEROR Bom. 569 
Confession relating. to different crime— 

Admissibility. i h 

A confession made to the Polic> inthe course of 
investigating one crime is inadmissible even though 
jt relates to another crime. The moment a statement 
js found to amount to a confession it, does not matter 
in theslightest of what crime it is said to be a confes- 
sion. ELUKURI SESHAPANI OdETIY v. Emprror Mad. 917 
: Distinction between confessions and statements 

of fact—Tests. ede - 

A useful test as to the admissibility of statements 
made tothe Police isto ascertain the purpose to 
which they aie put by the prosecution. If the pro- 
sscution rely on the statements of the accused to the 
Police as being true, then they may, and in many 
cases will, be found to amount to confession. Lf, on 
the other hand, tha statements of the accused are 
relied on not because of their truth but becauss of 
their falsity, they will be admissible as admissions, 
ELUKURI SESHAPANI CHETTY V. EMPEROR Mad. 917 
Contempt—Injunction against Government not to 

interfere with possession — Persons having 
knowledge of injunction but not parties to suit 
continuing working in quarry with knowledge of 
injunction—Government and such persons, if guilty 
of contempt. f TAn 

The Government were restrained by injunction 
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from restraining from disturbing persons in posses- 
sion of the quarries under their leasa. But with 
the permission of the Government some persons, 
who though not parties’ to the suit in which injunc- 
tion was made, we:e well aware that their presence 
ot the quarry was in breach of the injunction, con- 
tinued workingin the quarries : k 

Held, that they were thoroughly aware that their 
presence upon thə quarry with the pẹrmission of the 
Government was a setting atnaught ths order of the 
Court, andin these circumstances the conduct of 
these persons was a contempt of the authority of the 
Court whether or no they were themselves bound by 
the injunction and the Government was also guilty 
of contempt by a breach of the injunction. Kucawar 
Lime & Stone Co., LTD, v. SECRETARY or STATE - 

Pat. 966 § B 
Contract—Champerty and maintenance—Tesis— 

Held, agreement. in suit was not void as being 

against public policy—Consideration—Mere inade- 

quacy of—Whether ground for setting aside con- 
tract. 

In order to determine whether a contract is op- 
posed to public policy as being champertous, the 
Oout will consider whether the transaction is merely 
the acquisition of an interest in the subject of liti- 


gation bona fide entered into, or whether it is an’ 


unfair or illegitimate transaction got up for the pur- 
pose merely of spoil or of litigation disturbing the 
peace of families and carried on from a corrapt and 
improper motive. But o fair agreement to supply 
funds to cary ona suit in consideration of having 
a share of the property, if recovered, ought not to 
be regarded as being per se oppcsed to public policy. 

Where the suitor 18 a person having a just claim 
to propery and being unable to understand English 
and to spend timeto goto the High Court enters 
into an agreement with another person toact or 
represent him and prcmises to pay him on success 
of his cwn case, the agreziment is not void as against 
public policy, although according to English Law 
it ig chumpe.tous, d 

ìn such agreements itis nezessary to examine the 
circumstances in which they were made and, possib- 
ly, also the consideration given, but mere inadequacy 
of consideration is not sufficient, to enable a Court 
to set aside acontract of this descripi:ion on the 
ground that it isagainst public policy. Where the 
inadequacy of consideration is so glaring and the 
circumstances surrounding the contract are go sus- 
picious asto lead the Court to the view not that 
one of the parties has made a bad bargain merely, 
but that one of the parties must have bean imposed 
upon and taken advantage of by aperson who had 
better means of knowledge than he himself possess- 
ed, the contract may be set aside, Kazimurau v. 
Maune Taa Din Kang. 273 

Mutual mistake—Validity of contract. 

Where parties contiact under a mutual mistake 
and misapprehension us to their relative and respec- 
tive rights, the result is that that agreement is habie 
to beset aside as having proceeded upon a common 
mistake, Kuonwek Linz & Sionz Co, LTD. v. 
SEORETARY OF OTsTE Pat. 960S B 
Puwn—Cunrersion by pawnee—Remedy of 

pawnor 13 in dumages—Meusure of damuges as loss 

to puwnor—Nocice vefore sale~Nature of. 

The remedy vf the puwnor for an improper sale 
of the pawned property is in damages. ‘The correct 
measuie cf the aamages is the logs which the pawnor 
has actually sustained, taking into account the 
pawnee's interest in the goods at the timeof the 
conversion, 


a 
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Notice to be given by pawnee before sale must 
be a reasonable notice, reasonable, presumably hav- 
ing regard to the circumstances of each case, and, 
it must refer tothe debt for which the goods were 
pledged and for recovering which the pledged goods 
are to be sold, Cooversi UMERSEY v, Mawar VAGFJI 

Bom, 565 
Stranger to contract which is to his Lenefit—~ 

Right to enforce the agreement. 

A stranger to a contract whichis to his benefit is 
entitled to enforce the agreement to his benefit, 
apart from the pesition that the party concerned 
accepted liability in the matter of satisfaction of 
debt due to the stranger. Bocsenpra Nata Biswas 
v. SuscamMoyer Basu Cal. 786 
Undue influence—Sale of reversion by 

expectant heir—Burden of proof—Vendor young 

foreigner in urgent need of cash—No bargaining 
or inquiry—No advice—Price substantially low— 

Held, transaction was not in good faith and there 

was unfair dealing. 

In the case of the expectant heir, or of persons 
under pressure without adequate protection, the 
burden of showing the fairness of the transac- 
tion is thrown on the person who seeks to obtain the 
benefit of the contract. The Court protects expect- 
ant heirs against the consequences of their 
not being on equal terms with the buyer, orin a 
position fully to understand the value of their in- 
terest, and justly to estimate the proposals made 
to them. Inadequacy of price is not alone 
sufficient to authorise the vacating ofa contract for 
the sale ofa reversion, but inadequacy of price 
coupled withthe inexperience and absence of any 
competent advice on the part of the seller are 
sufficient to set in motion the protective powers of 
the Oourt of Equity. 

The vendor was a young man not yet 22 years 
old, urgently in need of cash, and with no relation 
in the countiy to guide him. He was selling his 
expectant interests to a creditor who already had 
a powerful grip on them, as security for his debt. 
The price was fixed between them alone, There was 
no bargaining or inquiry fora better market by 
anyone on the young man's behalf, The matter 
cut and dried, with draft assignment already pre- 
pared, was placed before a lawyer and was carried 
through without any real advice by him and almost 
without breathing space, inafew hours of asingle 
day. The price given was not slightly but substan- 
tially below the true value of the interests sold : 

Held, that a transaction carried out in these cir- 
cumstances could not besaidto bsa purchas2 made 
in good faith and without unofdir dealing-and could 
not therefore stand. PERMANENT TRUSTEE COMPANY OF 
New Sovuru Wares, Lrp. v. Francis Henry BRIDGE- 
834 PG 
Contract Act (IK of 1872), s.7. Sus Transfer of 

Property Act, 1482, s. 58 (f) 974 
———— 8. 56. Sre Impartible estate 194 
~ ss. 59,60, 61—Appropriation—Payment by 

debtor to creditor—No appropriation proved— 

Creditor, if can appropriare during pendency of 

suit ın respect of that debt. : 

Where there has been a payment by a debtor toa 
creditor and no appropriation has been proved either , 
by the debtor ox the creditor, it is open to the creditor 
to appropriate the amount or any puit oft towards 
the payment of uny debt and at any time even 
during the pendency of the litigation concerning the 
payment until the judgment is pronounced. Ifthe 
creditor has not chosento make any appropriation 
until the Court pronounces its opinion, the pro- 
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visions ofs. 61, Contract Act, come inta operation and 
itis the duty of the Courtto direct the appropria- 
tion in accordance with that saction, Ths Appellate 
Court should, as a rule, pass the decree which the 
trial Court would have passed on the date when it 
decided th2 case. The fact thas ‘the creditor's 
Counsel offersto make the appropriation in the 
appeal should not carry any weizht. GAJRAM SING I 
v, Kanyan Mau A'l. 423 FB 
—-— s. 62. Sze Debtor and Creditor 781 
— 8. 68—~Relief under s. 68, whether dependent 
on any contract—S. 68, whether creates any personal 
liability. 

The relief which is contemplate] under s. 68, 
Contract Act, isnot dependent on any contract but 
is quite independent of it. The section doss not 
create any personal liability, but on the other hand 
creates a statutory claim against the proper-y of ths 
person who is incapable of entering ints a contract 
and has been supplied with necessaries suited to his 
condition in life. Two things are necessary under 
s. 68, Contract Act, namely (l) that the person 
against whom the suit is brought is incapable of 
entering into a contract, and (2) another person (the 
plaintiff) has supplied him orany one whom he 
(the person incapable or entering into a contract) is 
legally bound to support with necessaries suited to 
his condition in life. Vrsawa Natu K :anna v SHIAM 


KRISHNA h JAN. 47 
————§.133. Ser Surety 111 
——— 8.201. Sus Principal and ageat 608 
—— s. 239. bee Hindu Law 276 


Co-sharer, See ©. P. Land Revenue Act 1917, 
s. 203 3) 563 
Cos:s—Discretion of lower Court exercised on basis 


of erroneous vizwof law—Duty of High Court to 


interfere. - 

t. When the discretion exercised by the lower Court 

inthe matter of c.sisis based on an erroneous 

view of tho law, it isthe duty of the High Court to 

interfere with the order. P. MATURA PRrASAD v. 

DEPUTY CONMISSIONER or KAERI Oudh 928 

Court-fees—Veficient court-fees made good within 
time allowed— Document dates back to date of 
original presentation. 

Where within ths tims allowed th2 proper court- 
fee and piimiing fee ar> paid up, tha document on 
which the court-fee issomade up must be taken to 
date back tothə dats on which it was originally 
presented NIHAL O:anp v. District BOARD, MIANWALI 

Lah. 575 
Court Fees Act ViIlof1870), s 12. Sse Civil 

Procedure Code, 1908, s. 151 178 (a) 
—- s.12~Suit for declaration’ that revenue 

sale was illegal—Possession not delivered at time 

of swit—No consequential relief--fixzed court-fee 
paid—Objection that ad valorem fee was payable 

— Dismissal of—Appeal does not lre. 

In a suit for a declaration that a cartain revenue 
sale was illegal and ultra vires and not binding on 


plaintiffs, the defendants raised a defence that the” 


fixed couri-fee cf Rs, 20 paid on the basis that the 
euit is purely of a declaratory character was insuffi- 
Gient and that the plaintiffs could not maintain the 
suit without paying ad valorem court-fees on the 
grouni that sabs:qient to ths suit possession was 
delivered. Tne trial Coart held the amount of court- 
fee to be sufficient. In appeal, this was reversei by 
the District Judge : 5 

Heid, that no upp2al lay t> the District Judg 


and his order sagu, therefure, be set aside. kasu 
BeEHA«tl NANDI v. Hargza K ATUN UHAUDAURANI 


Cal. 960 
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———— 8. 12, cl. 1—Erery question’ in cl. 1 of s. 12, 

Court Fees Act, meaning of, 

The words ‘every question’ in ol. 1 of s. 12 of the 
Court Fees Acs ara of a comprehensive nature and 
there is no 1eason forconstruing those words as res- 
tricted to questions 1elating to amount of coart-fee, 
ADANA MOANA NAIKO v. Kgupasinpau NAIKO 

Mad. 615 (b) F B 
s. 12, cls.1 and 2—Deficiency in court-fee 
in lower Court—Power of Appellate Court to 
order such deficiency to be paid when lower Court 
has decided the question of the category towhich 
suit belongs. - 
' -An Appellate Court has power to require a party 
to make good the deficiency in the court-fee payable 
by him in the lower Court even in cases in which 
the lower Court has expressly or impliedly decided 
the question of the categcry in which the suit onght 
to be placed for purposes of court-fees, but such deci- 
sion is in the opinion ‘of the Appellate Court errone- 
ous. ADANA MOHANA Narkov, Krurasinnau Naiko 
i Mad. 615 (b)F B 
——-Sch. ], Art. 1, Sch. Il, Art. 17— Decree 
directing payment of instalments—Condition for 
- recovery of whole sum on default of two successive 
instalments—A ppeal—Court-fee payable. 

Where in a decree payment of instalments is 
allowed and a condition is imposed that if 
iwo successive instalments are not paid by due 
date, the whole sam will be recoverable immedi- 
ately with interest at six per cent, per annum from 
the date of the decree, court-fee payable on memo- 
randum of appeal is governed by Art, 1, Sch. I and 
not by Art. 17 as the present value of a sum payable 
by future instalments can bə ascertdined and cal- 
culated at Court rate of 6 per cent. Fram Agia SHER 
Mo. ANEN KHAN Zaman-up-Din v. FAZAL ILAHI 
GURWABA Pesh. 289 
Criminal Proce iure Code (ActV of 1898), ss. 

5, 29,194 (1), 526—Offence under any other law 

than under Penal Code—Jurisdiction of High 

Court— Offence due to contravention of s. 85, 

Companies Act—High Court, when and how can 

take jurisdiction totry it. ; 

There isabsolutely no conflict between the provi- 
sions ofs. 5 and thoss of s.29, Criminal Preeedure 
Code. Section z9, merely empowers the High Court, 
when no Court is mentioned for any offence under 
any law other than the Penal Code. The mere fact 
that s. 29 empowers the High Court to try such an 
offence does not show that the High Court can take 
cognisance of the offence straight off, try the accus- 
ed and convict him and punish him without follow- 
ing the procedure laid down in the Code, In the 
case of offences due to the contravention of the pro- 
visions ofs, 85, Companies Act, the High Court has 
no jurisdiction to take cognizance and try such offence 
and impose fine. lfthe case were committed to the 
High Court under s. 19! (1), Criminal Procedure Code, 
or proceedings weis started on an application of the 
Advocate-Generul under s. 194 (2), or were transfer- 
red to it under s. 526, Criminal Procedure Code, then 
the High Court would hava jurisdiction totry the 
accused; but it would not have jurisdiction to try 
the accused merely on an application made under 
s. 89, Companies act. Haris, O ANDRA v. Kavinpra 
NARAIN SIN. A All. 53 F ts 
-—_—— 585. 54, 56—Scope of s.. 51—S. 54, whether 

controlled by s. S8—Arrest without warrant in 

cognizable case—~Sub-Inspector directing Constable, 
on complaint to him of cognizable offence, to bring 
offender before him—Arrest of offender without 
written order—Legality — Resistance to arrest—- 
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Offence, if committed, under s. 353, Penal Code 
| (Act XLV of 18€0). 

The terms of s. 54, Criminal Procedure Code, 
are very wide and they are not controlled by s. 56. 
A Police constable is entitled to arrest, under s. 54, 
independently of s. 56,the person required without 
n warrant, ina cognizable case. The word ‘com- 
plaint’ inthe first clause of s. 54 does not admis of 
a restricted meaning thatthe complaint should ba 
made to the arresting constables for action. And 
it is immaterial whether the Police constables were 
then conscious of the specifie provisions of the Code 
to which their acts were referable. 

Where, therefore, the constables are directed by 
the Sub-Inspector of Police to-bring the offender 
before him, ona complaint being made to him, the 
constables shall be acting within their powers under 
s. 54 (1). The offender who refuses to submit 
and those who prevent the constables from carrying 
out the arrest are guilty under s. 353, Penal Code. 
KESHAVLAL HARILAL v. EMPEROR Bom. 632 
m ——S, 56—Applicability of 3. 58. 

Per Broomfield, J.—Section 56 is not superfluous, 
It applies to subordinates other than Police Officers, 
for instance, chaukidars ; and, moreover, there may 
be cases where it is necessary to give orders to Police 
Officers who could not act unders. 94 not having 
the requisite knowledge as to the existence of cre- 
dible information or reasonable suspicion. KESŁAVLAL 
HARILAL v. EMPEROR Bom. 632 
~§.107. See Criminal Procedure Code, 1898, 
s. 117 (2) >, 859 
ss. 109, 117, 517—‘Enquiry’ if includes 

proceedings under the security sections—Proceedings 

-under s. 117, if an enquiry within s. 117—S, 517 

is not limited to cases where it is found that some 

offence has bzen committed, — a 

Fhe definition of “enquiry” in the Criminal Pro- 
cadure Code is wide enough te include proceedings 
under the security sections and there is nothing 
in s. 517, Code of Criminal Procedure to limit 
the applicability of an order of confiscation to cases 
where it is found that some offeuce has been com- 
mitted.. A proceeding under s. 117 is an enquiry 
withins 517. Emperor v. Bent Mabaso Nag. 271 
mSS. 114 (4), 192, 528—Order under s. 144 

Power of District Magistrute to rescind such order 

—Application for rescission to Sub-Divisional 

Magistrate, whether takes away District Magis- 

trate’s powers— Suspension of order of Subordinate 

Magistrate and delegation of enquiry, legality of — 

Inherent powers. i h 

The power of a District Magistrate to entertain an 
application under s. 144 (4) of the Criminal Procedure 
Code is not lost by reason of the fact that the Sub- 
Divisional Magistrate subordinate to him had already 
dealt with an application made under that sub-section 
to him. The provisions of that section are intended 
for the protection of the liberty of the subject and 
should ba construed liberally. The Crimiual Proce- 
dure Code does not confer a power on superiur Magis- 
trates to suspendordersof Subordinate Magistrates 
and the weight of authority in the Madras Presidency 
js against the view that Criminal Courts in the 
mofusstt have inherent power to make such orders in 
the interest of justice. | 

A superior Magistrate can rescind or alter an order 
under s. 144 without hearing the person at whose 
instance the original order was passed; the only 
limitation on his power is that he should hear the 
parties who apply for rescission or alteration before 
declining to doso. o. 

The power conferred by s. 144 (4), Criminal Pro- 
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e:dure Code, to rescind or alter orders made by Bub- 
ordinate Magistrates cannot be delegated or t«ans- 
ferred by the District Magistrate who is moved in 
the matter to a Suo-Divisi-nal Magistiate. Mooka 
PANDARAN v. SINNU MUT.ERIYAN Mad. 47 


—— ss, 117 (2), 107—Consent to give security— 
Whether amounts to plea of guilty—Accused called 
upon to give sccurity stating that no prosecution 
evidence may be recorded and he was willing to 
give security —Sufficiency of— Provisions as to 
inguiry, if satisfied. 

It depends upon the facts and circumstances of 
each case as to whether a consent to give security 
amounts toa plea of guilty. When an accused called 
upon to give security for keeping the peacs, says in 
terms thatno prosecution evidence may be recorded 
and is willing to give security, it is eufficient proof 
that this is necessary for keeping the peace that he 
should execute a bond. 

Where the applicants in their written statement 
admitted that the complainant had apprehension 
that the applicants would commit a breach of the 
peace and that they were willing to give security 
and the Magistrate examined each accused separate- 
ly and asked him ifthe allegations made by the com- 
plainant against him were correct and each accused 
admitted his guilt and said he was willing to give 
security : 

Held, this was itself evidence on which a Magis- 
trate could convict and there was a full enquiry as 
laid down ins.117 (2), Criminal Procedure Code. 
Doux-1v. EMPEROR - Oudh 850 
——88. 133, 137. Sre Criminal Procedure 

Code, 1898, s. 142 221 
—S 139-A—Question of title—Duty of Magis- 

trate in proceedings under Chap. X--He should 

not decide questions of title, but should see if claim 
to public land is or is not frivolous. 

It is not the duty of a Magistrate when acting 
in accordanea with the provisions of Chap. X, 
Sriminal Procedure Code, to decide questions of 
title Under the provisions of s. 139-A it is his 
duty merely to sze that any claim to a piece of land 
alleged to be a public place or a public way ig 
not frivolous, JANARDAN SARUP v. EMPEROR All. 376 

s. 139-A—" Reliable evidence" does not mean 
evidence which definitely establishes title. 

Reliable evidence in the sense in which the term 
is used in s. 139-A means evidence on which it is 
possible for a competent Court to place reliance. 
It does not mean evidence which definitely estab- 
lishes the title to the land because if that was the 
məaning of the term, it would be unnecessary in any 
case to refer the matter tothe Civil Court at all 
JANARDAN SARUP v. EMPEROR All. 376 


—$8. 142, 133,137—Magistrate making order 
under 8.142—Whether can proceed with case and 
make final order under 3. 137. 

A Magistrate passing an order under s, 142, Crimi- 
nal Procédure Code, not only is not precluded from 
making a final order under s. 137, but ss. 133, 137 
and 142 taken together mean that the Magis- 
trate inspite of making an order unders, 142, is 
entitled to proceed with the case and make a final 
order under s. 137. Resatı Mosan Bose v. Caotran’ 








Cuanpra SEN Gul. 221 
———s.145. Ses limitation Act, 1908, Sən. I, 


Art. 47 29 
———s. 145—Delivery of possession in execution. 

of warrant—Possession is at an end, 

When a person knows that possession had been 
delivered in execution of a warrant obtained against 
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at an end, THAKURDAS 2. 
Nag. 709 
8. 145— Proceedings under s. 145 and order 
against father—Sons, if bound. : 

he sons are bound by the proceedings taken and 
the order passed under s. 145 of the Oriminal Pro- 
cedure Code, against the father. 'THAKURDAS v. 
Narayan i Nag. 709 
——~~-8, 145—Trespasser obtaining possession and 

sowing crops—Title, if established. ` 

Possession is not lost because trespassers go with- 
out license and plough the land. 

If trespassera obtain possession for a sufficient 
length of time to sow crops themselves, they cannot 
be said tohave established a title to remain in 
possession and are not amenable to the sanctions of 
the criminal law. Traxurpasv. NARAYAN 

Nag. 709 
—— 8. 145 (5)—Applicability — Denial of 

existence of dispute-—Necessity of. f 

Section 145 (5), Oriminal Procedure Code, applies 
only to those cases where any of the parties con- 
cerned in the dispute or any other person interested 
appears before the Magistrate and denies the exist- 
ence .of such dispute, and if this is not the case, sub= 
s. (5) does not ceme into operation at al), Sri CHAND 
v. Bas. AMBAR Nata Lah. 580 
— —- 8, 145 (6)—Possession—None has right to 

take exclusive possession of gore deh to detriment 

of others entitled to use it—Mere fact that. land is 
shamilat does not prevent Court from proceeding. 

Where the land is gora deh no one has a right to 
take exclusive possessicn to the detriment of the 
other persons who were entitled to and apparently 
were inthe habit of using the land and the mere 
fact that the land is shamilat does not preclude the 
Court from making enquiry and taking proceedings 
under s. 145, Criminal Procedure Code. GINI v. 
EMPEROR : Lah. 71 
8.161. Ser Criminal Procedure Code, ga 


him, his possession is 
NARAYAN 





8.162—Statements by witnesses to Police 
during investigation~Court's duty to give copies— 
Who should move Court — Trial Court, whether 
should refer to previous statements suo motu— 
Court, when should voluntarily give copy to accused. 
Section 162, Criminal Procedure Code, entitles an 
accused person to request atrial Court to refer to 
a statement previously made by a prosecution wit- 
ness to a Police Officer during investigation. The 
Oourt when so requested is bound to refer to such 
statement and is bound’ to provide a copy of it 
unless of opinion that it is irrelevant. The onus of 
moving “the Ccurt rests upon the accused, but the 
accused may not know what a witness has stated 
to the Police and, therefore, may not use his privi- 
lege when it might assist him. A Judge is clearly 
at liberty to adopt a course at his own instance, 
which he is bound to do if requested by the accus- 
ed, and a trial Court should refer to previous state- 
menis of witnesses, even if not requested by the 
accused, and if such reference reveals any point 
materially in favour of the accused, it should not 
be disregarded but the Court should give a copy 
to the accused of its own motion in order to prevent 
a failure of justice. SULTAN Mir v, EMPEROR 
Pesh. 876 
88.170, 337 — Prima facie case against 
accused —His testimony, if can be used against 
co-accused even though no pardon is granted to 
him. ` 
When the Police refrain from presec ting a per- 
pon against whom there is adequate evidence to jug- 
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tify his production for enquiry and trial before a 
Magistrate under s. 170, Criminal Procedure Code, 
he can be a competent witnees, even where he is 
not tendered a conditional pardon under g. 337, Ori- 
minal Procedure Code. Thers is nothing in the 
Code, which forbids administration of oath to such 
a person. But this method of obtaining evidence is 
contrary to the spirit of the Code and is strongly 
to be deprecated. It is not, however, illegal, but the 
evidence. of such a witness must ordinarily be of 
less value than that of a person who has been grant- 
ed a valid pardon and is no longer under fear of a 
prosecution. 

Section 337 of ths Criminal Procedure Code, is 
merely an enabling section that empowers a Magis- 
trate to grant a pardon to any person supposed to 
be concerned in or privy to the offence and the 
word ‘accused’ in ss. 342 and 343 must mean a per- 
son who is accused in the case that is proceeding 
before the Magistrate. Ampu MIYAN v, EMPEROR 

; Nag. 582 FB 

-—— 8. 172-—Police Officer recording joint 

statements-—-They cannot be used against any parti- 
cular witness. 

Where the Police Officer recorded in his Police diary 
the statements of 2 or 3 persons jointly at one place 
these joint statements cannot be Jegally used as 
statements of any particular prosecution witness 
for the purpose of contradicting that witness, for 
the simple reason that it is not known how much 
of any particular joint statement was the indivi- 
dual statement cf any particular prosecution wit- 
ness and how much was not his individual state- 
ment. EMPEROR v. SALIK Oudh 259 
S. 172—Use of Police diary—Evidence Act 

(I.of 1872), s.145—Previous statement by witi ess— 

Use of, for contradicting him—His attention 

must be called to parts which are to be used—State~ 

ments cannot be used without giving opportunity to 
witnesses of either denying or admitting them. 

Under s, 145 of the -Evidence Act a witness may 
be cross-examined as to previous statements made 
by him ia writing or’ reduced into writing, and 
relevant to matters in question, without such writ- 
ing being shown to him, or being proved; but if 
it is intended to contradict him by the writing, his 
attention must, before the writing can be proved, be 
called to those parts of it which are to be used, 
for the purpose of contradicting him. Where the 
Judge has asked the investigating Police Officer to 
verify as true the copies of the statements recorded 
by him in the special Police diary and he has bodi- 
ly used these statements for the purpose of con- 
tradictingthe statements made on oath by the pro- 
secution witnesses without first giving each pro- 
secution witness an opportunity of admitting or 
denying the correctness of the statement recorded 
by the investigating Police Officer in the special 
Police diary of the casa, the procedure is entire- 
ly illegal and all these true ‘copies of statements 
recorded by the Police Officer in his disry and ex- 
hibited in this case are entirely inadmissibl2 in evi- 
dence. $ 

The proper procedure in such a case when wit- 
ness is sought to be discredited by the defence by 
having him contradicted by his previous statement 
made before the Police is to read out that particular 
portion of the witness's previous statement made to 
the Polics which is in direct contravention of what 
he has deposed in Oourt and then to ask him 
whether he sticks to his former statement ag res 
corded by the Police or whether hs sticks to hig 
stater-eat ap mede om oath jy Court, and only that 
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portion of his statement as recorded by the Police 
which has been refd to the witness should be ex- 
hibited in the tiial of the case. EMPEROR v. WALIK 
Oudh 259 
88.172,161—Record of statement heard by 

Police Officer in exercise of power under s.161 and 

recorded in diary, whether evidence—Such record, 

if a public document. 

Section 172, Criminal Procedure Code, does not 
forbid a recorded statement to be used at a trial 
for an offence not under investigation when it was 
made. he record of a statement heard by a Police 
Officer in exercise of the power conferred by s. 161 of 
tho Procedure Code and recorded either in 
the diary or separately in the course of investigation 
proceedings is an unpublished officiel record relat- 
ing to an affair of State evidence derived from 
which cannot be produced in a case to which the first 
proviso to s. 162 is not applicable except with the 
permission of the officer at the head of the Police De- 
partment (6. 123, Evidence Act). By itself the record 
of the statement will prove nothing. It cannot in 
any sense be termed a deposition and it is not evi- 
dence. It is not a public document, a copy of which 
must be given on demand under the provision of 
s. 76, Evidence Act. But the fact or allegation that 
the statement has been reduced to writing will not 
. preclude evidence of its having heen made (subject, 
of course, to the provisions of the Evidence Act), 
for s. 9}, Evidence Act, does not apply. To prove 
that ‘the statement was made, it would be necessary 
to call the Police Officer who heard it. If the ac- 
cused has succeeded in having the original record cf 
the statement produced, notwithstanding objections 
raised under ss. 123,124 or 125, Evidence Act, and 
the Police Officer nas referred to it to refresh his 
memory under s. 159, the provision of s. 145 of that 
Act will apply. Bats Nats BAATNAGAR v. MUHAMMAD 
Din Lah. 501 
ss. 177, 200—Complaint—Verification— 

Duty of Magistrates stated. 

When Aja ados verify complaints, they should 
inquire so far as they can, asto the scene of the 
offence soas to find out as soon as possible whether 
the complaint is or not within their jurisdiction and 
thus save their own time, and the time of the District 
Magistrate and the time of the High Court. ISMAIL 
ABDUL KARIM v. NURAL Yar Musamman Sind 622 

$. 192. Sze Criminal Procedure Oode, 1898, 

s. 114 (4) ee 77 
_ s. 194 (1). Ser Criminal Procedure Code, 

1898, s. 5 , 53 FB 
8.195 (1) (0)— Party’, meaning of—W kether 

includes guardian and next friend. WA 

The word ‘party’ in s. 19501) (c), Criminal Pio- 
cedure Code, is not used in any unusual or extend- 
ed sense. The guardian or next friend is not a 
party within the meaning of the clause and s, 195 
u) (c) cannot apply unless one of the accused was 
a paity fo some proceeding in Court. IIMPEROR v, 
MALLAPPA TEJAPPA BIDIKAR Bom. 270 
ss. 195, 476—Penal Code (Act XLV of 

1860), s. 183—Sanction to prosecute under s.183— 

Rules for guidance 10 Courts making complaints laid 

down—krocess-server, whether subordinate to Court 

issuing process—Process-server obstructed— Appli- 
cation for prosecution by decree-holder—W hether 
can be entertained — Appeal—Proper remedy is 
revision. ai. 
> In considering whether 8 prosecution is to ba order 
ed or not, it is desirable to have regard to the in- 
terests of public justice rather than to the gratifica- 
tun ‘cf private spite; Regard may also be had to 
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the question whether the prayer for prosecation is a 
manoeuvre to cbtain an undue advantage by embar- 
rassing the defence in a pending civil proceeding. , 
Another point which might well be considered is 
whetherthere is evidence of any criminal act against 
each individual person against whom it is proposed to 
take proceedings ; and with reference to the general 
question whether there isa prima faciecase at all, it 
may be examined -whether the person offended 
against was in fact following a -lawful procedure. 
Tho process-serving staff were not under the rules 
then in force subordinate to the individual Courts 
issuing process for service by them, But the posi- 
tion has since been altered by an amendment of 
r. 24, at p.16, Vol. I of the Patna High Court's 
General Rules and Circular Orders (Civil). 

A process-server attaching property on behalf of 
decree-holder was obstructed and the Oourt was 
moved by the decree-holder to procsed under s, 183, 
Penal Code: 

Held, that the application being by decree-holder 
and not by prccess-server under s, 195 (a), Crimi- 
nal Procedure Oode, was not proper and the Court 
had no jurisdiction to entertain it; 

Held, also, that the District Judge had no jurisdic- 
tion to entertain appzal unders. 476-B. Revision to 
High Court was the proper remedy. BAJRANG Mar- 


WARI v. DURGA PRASAD Sao Pat. 870 
——— $. 200. Sze Criminal Procədure Code, 
1898, s. 177 622 


s. 204 (3)— Summons case — Dismissal of 
complaint for non-payment of witness batta— 
Legality. 

A summons case can be dismissed under s. 204(3), 
Criminal Procedure Code, for non-payment of wit- 
ness batta. . Mopipoyina RAGEAVALU v, Opuvu Narasa 


Repp1 Mad, 639 
——— S$., 227, 229. Ers Criminal Procedure 
Code, 1898, ss. 234, 235 845 


ss. 234, 235, 227, 229—Alteration of 
charge — When can be made-~Power of trying 

e d to direct new trial—Discretion under 

s. 229, Š 

There is nothing in the wording of s. 227, Criminal 
Procedure Code, which limits the operation of that 
section to mere irregularities or its operation to any 
particular stage of the cass prior tothe time that 
judgment is given or the verdict of the jury is re- 
turned, Untilthat time, it is opento the Court to, 
alter oradd to the charge, and the provisions of 
ss. 228,229, 230 and 231, Criminal Procedure Code, 
amply provide that the accused shall not be embar- 
rassed or prejudiced by the alteration of the charge.. 
The Magistrate must use a careful and wise discre- 
tion and where, evidence relating to six charges has 
gone on the record, whereas there should be evidence 
only asto three, it may be well the Magistrate would 
exercise a wise and just discretion in directing a 
new trial underthe provisions of s. 229, Criminal 
Procedure Code, but the trying Court itself has that 
power and there is no need to refer the case to the 
High Court. EMPEROR v. MOHAMMAD ISMAIL 

Sind 845 

——— 88, 234, 235, 227, 229—Charges of 

` falsification of accounts and breach of trust—-Jornt 
trial, if legal. 

Oñences cf£ falsification of accounts and criminal 
breach of tiust even though they relate to the same 
transaction, ara not ona offence and three charges 
of criminal breach of trust and thiece charges of 
falsification of accounts cannot be combined together 
at one trial, Hurenon v, MOHAMMAD ISMAIL ` 
‘ Sind 844 
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S, 250 — Scope of s. 250 -(1)— Opportunity 
should be given to complainant to show cause before 
order is passed under s. 250 (2)—Compliance with 
sub-section—What amounts to. 

Section 250 (1), Criminal Procedure Code, contem- 
plates that in the order in which the Magistrate dis- 
charges or acquits the accused he may in that very 
order call upon the complainant to shuw cause why he 
should not pay compensation; and, although, strictly 
speaking, it is correct to say that the Magistrate calls 
upon thecomplainant to show cause only after he has 
discharged or acquitted the accused, it js not correct 
to say that that sub-section contemplates or requires 
two orders ; one, the order in which he acquits or dis- 
charges the accused ; the other, the order in which 


he calls upon the complainant—if he thinks proper - 


—to show cause why he should not pay compensation. 
Should the Magistrate in his order under sub-s, (1), 
s. 250, Criminal Procedure Code, say “I find”, instead 
of “Iam of the opinion” it cannot be concluded there- 
from that he has made up his mind that the com- 
plainant should pay compensation or that he has 
come toan unalterable decision that the complaint 
was false and either frivolous or vexatious. What is 
tobe regardedis the substance and not the form, 
before an order is passed under sub-s, (2) the com- 
plainant shall be given an opportunity to show cause 
and when an order under sub-s. (2) is passed, al! the 
conditions laid down in the sub-section are complied 
with. Taus DALAWAR v Sagan Saga Sind 33 
————-$, 250 (2)-Order for compensation — 

Magistrate must state reasons. 

Before making order for compensation unders 230, 
Criminal Procedure Code, it is the duty of the Magis- 


trate to state his reasons for requiring the complain- - 
. EMPEROR 


ant to pay the compensation. 

Procedure to be followed under s. 250, Criminal 
Procedure Coda, indicated. Krissna DATT v. BRAHMA 
DATT Oudh 341 
$.252-—-S. 252, scopeof—Duty .of Magis- 

trate in summoning witnesses—Hefusal to summon 

— Error. res . 

It isa matter enjoined on the Court by s. 252 of 
the Criminal Procedure Oode, that the Magistrate 
should ascertain from the complainant or otherwise 
if there are any other persons likely:to be acquaint- 
ed withthe facts of the case and to be able to 
give evidence for the prosecution, and that he shall 
summon such of them as he thinks necessary. When 
this duty is enjoined on him, it is clearly a grave 
error on his part to refuse to summon any wit- 
nesses whom the complainant has cited even before 
that stage arises ‘Tnakurpas v. NARAYAN Nag. 709 
§.297—Charge to jury— Misdirect.on— 

Judge failing to state what jury had exactly to 

decide but stating charge ina misleading manner 

—IE constitutes misdirection. Sze Penal Code, 

1860, ss. 411, 414 : 91 
——— 8.307 Sse Penal Code, 1860, s. 366 323 
———s. 307 — Power of reference — Use of— 

Verdict of Jury, when to be disturbed, 

The power of muking references on the part of 
Judges engaged in criminal work.in the districts 
is one, that should be used very sparingly. It is 
an artificial power which is the creature of statute 
only. [i is most often utilised by Judges, zealuus 
indeed to perfurm their duties bub usually sume- 
what inexperienced in the principles of criminal 
procedure. <As.long as it is the policy of the 
Government to rely on the verdicts of juries 
in the district, a policy which “is supported 
by both the profession and the public and a-policy 
‘Which’ is cherished ‘by the accused persons who are 
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- sub-s. (8), 


it. EMPEROR V, JAGMOHAN SINGH 


 exkifi 


brought up for trial, so long must reliance be 
placed upon the decisions of juries and they must 
not be disturbed unless it can be shown beyond 
a peradventure that a perverse verdict has been 
arrived at, which can be demonstrated clearly from 
a perusal of the proceedings of the Oourt, 

Consequently, when the cnly ground for making 
reference was that giving effect to the verdict of 
the majority of the jury will lead to the anomalous 
result of letting off the principal offender who evad- 
ed a regular trial fora pretty long time ever since 
the alleged occurrence, it is quite insufficient, and 
the reference should be rejected. EMPEROR 9. ABDUL 
Hossain SIKDAR Cal. 286 
—— 58, 344, 526 (8), (a)—Adjournment for 

filing application to High- Court for. transfer—~ 

Adjournment granted on condition -of payment of 

costs—Order for costs, held illegal and set aside. 

Accused asked for an adjournment in order to 
enable him to apply to the High Court for tranafer. 
The Magistrate adjourned the case on condition 
that a sum of Rs. 20 was paid by way of costs: 

Held, that under s. 344, Oriminal Procedure Code 
a Magistrate may adjourn a case on such terms as 
he thinks fit but this particular adjournment was 
one which was covered by the provisions of s. 526, 
and the Court had to grant it. It 
is true that the explanation to sub-s, (9) says that 
nothing contained in sub-s. (8) or sub-s. (9) re- 
stricts the powers of a Court under s. 344, but at 
the same time it is difficult to see how a Court 
can impose terms for granting an -adjournment 
when it is bound to grant that adjournment whe- 
therthe terms are accepted or not. 

(Order for costs was set aside.) Sarex Quanp v. 
All, 198 (a) 
s. 345 (6)—Acquittal of person under 8. 

315 (6) in respect of whom charge for wrongful 

_ confinement has been framed and who has not 
compounded case—High Court will interfere 
though Local Government has not- appealed— 

Acquittal—Interference by High Court—Principles, 

Ordinarily the High Court wil] interfere but rare- 
ly in revision with acquittals, whether put forward 
on, behalf of Government -or on behalf of private 
individuals, particularly so in cases where the cor- 
rectness of the acquittal cannot be considered with- 
out a consideration of the evidence, but when a case 
comes tothe notice of the High Uourt where the 
acquittal has depended not onan appreciation of 
the evidence, but has occurred in complete disregard 
of the Code. of Criminal Procedure, the High Court 
should interfere despite the fact that -no appeal has 
been preferred by Government. The High Court 
will interfere with an acquittal not on merits but 
under s. 345 (6), Criminal Procedure Code, of a 


- person in respect of whom a charge for wrongful 


confinement has been framed and who has not com- 
pounded the case. KHILAWAN BINGA v. EMPEROR 
; Nag. 926 
—ss. 355, 356—Pressure of work, whether 
an inability within s. 356, sub-cl. 4, to making 
memoranda of evidence. $ 
lt cannot possibly be conceded that a Magistrate 
js entitled to attend to other work during the hear- 
ing of-a case, and to plead that other work as tne 





reason of his inability to comply with the require- 


ments of s. 355 of the Code of Uriminal Procedure 
with regardto the iecording ofevidencs. This is an 
irregularity of much more -than a technical nature 
when a Magistrate is engaged in the trial of a 
case, itis bis duty to give his undivided attention to 
Oudh 224 
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88.356, 364. Serr Criminal trial 280 b) 
———S. 369. Sze Criminal Procedure Code, 
1898, -5. 476 915 
S.417—Appeal against acquittal—High 
. Court inclined to view that evidence disclosed 
afforded reasonable grounds for view of trial Court 

—Hragh Court will not interfere. 

Where in an appeal from acquittal the High Court 
after considering the evidence is inclined to the 
view that there are facts or circumstances disclosed 
by the evidence which may not unreasonably be 
accepted as grounds for the conclusion arrived at 
by the trial Judge, the High Court will not interfere. 
Emperor v. Maung Aune Graw Rang. 645 

S, 417—Limitation—Application for admis- 
nn of appeal should be filed as early as possi- 





e. 
_ Although there is subsisting a departmental cir- 
cular stating that sanction to an appeal will be 
refused if it is filed after the expiration of three 
months, that does not mean that it is proper to 
wait for a period of three months, or anything 
like three months, before appealing against an 
acquittal. EMPEROR v. MAUNG AUNG Graw 
Rang.645 
-——— 58, 423 (1), cls. (b), (c), 439—Jurisdiction 
of High Courtto alter or reverse order other than 
orders referred to in cls, (b) and (a), s. 423— 
Reference by Sessions Judge recommending rigorous 
imprisonment for suspect failing to give security 
—Held, order could be altered. 
Under s. 423 (1), cl. (b), it is competent to the 
High Court as a revisional Court, reading that 


section with s. 439, Criminal Procedure Code, to- 


alter or reverse an order other than the orders 
referred to in cls. (b) and (a). Where, therefore, 
a. Sessions Judge makes a reference to the High 
Court recommending that a person who has been 
bound over in proceedings under Chap. VIU, Ori- 
minal Procedure Code, and who has failed to give 
the required security, should be detained in prison 
_ With rigorous and not with simple imprisonment 
as had been ordered by the trial Magistrate, the 
person not being a convict, the High Court is not 
limited in the exercise of its revisional powers by 
the conditions imposed in cl. (b), sub-s. (1), s. 423, 
Criminal Procedure Code. It can act under cl, (e) 
of that section and has jurisdiction to alter the 
order. Emperor v Manu ,OHABILO Sind 298 
` ——— s8. 423 (2). bez Criminal Procedure Code, 

1898, s. 439 (6) 176 
8.428 — Prosecution having failed once 

should not be given opportunity to try case all over 

again. 

The object of s. 428, Criminal Procedure Code, is 
not for the purposes of enabling the prosecution to 
produce evidence which could easily have been pro- 
duced at the first trial. It is mot to enable the 
prosecution, having failed once, to have an oppor- 

. tunity of trying the case all overagain. In re PUJARI 
FIANUMATHAPPA Mad. 623 b) 
ss 435, 438, 552—Complaint by father 

for delivery of daughter from wrongful confinement 
of person to custody of her mother—Order accor- 
dingly passed—Subsequent discovery that girl was 

married—~Proceedings against father under s. 215 

—No sentence passed—Special Magistrate handing 

over girl to husband—Order set aside by District 

Magistrate—Order held without jurisdiction, 
Upon a complaint by the father for delivery of 
his daughter who was in wrongful confinement of 
certain person to the custody of her mother, the 

Court passed the orders accordingly, It, however, 
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transpired that the girl wae already married and 
proceedings under s. 215, Criminal Procedure Code, 
were started against the father. No sentence was. 
passed, production of the girl was ordered and she 
was handed over to her husband. The order was 
set aside by the District Magistrate in revision and 
it.was ordered that the girl should remain in her 
mother’s custody: 

Held, that under s. 435, Oriminal Procedure Uode, 
it was open to the complainant, to make an appli- 
cation in revision against the order of the Special 
Magistrate before the District Magistrate. If, how- 
ever, the District Magistrate decided, upon a con- 
sideration of the application and examination of 
the record, that the order of the Special Magistrate 
was unjust, then he could only act under s. 438, 
Under this section all that the District Magistrate 
can do is to refer the matter to the High Court with 
his recommendation. The District Magistrate's 
powers under s. 4388 refer to sentences imposed 
against the applicant before him, The District 
Magistrate, however, can only act under s. 552, 
where there is a complaint before him on oath of 
the abduction or unlawful detention of a woman or 
of a female under the age of 16 years, Hence, in the 
absence of these requisites, the order of the District 
Magistrate was without jurisdiction, Moti v. Bent _ 

All. 847 
8. 438—Reference by District Magistrate 
upon Appellate order of Sessions Judge—High 

Court, if can interfere. 

The powers of reference conferred on a District 
Magistrate by s. 438, Criminal Procedure Code, re- 
late only to proceedings taken by an inferior Court 
and the Court of the Judicial Commissioner will not 
interfere with an Appellate order of a Sessions Judge 
ona reference by the District Magistrate. The fact 
that the order of reference was made in ignorance 
of the existence of an Appellate order makes no 
difference, since the principles involved are similar. 





EMPEROR v. FAQIR MosamMep Pesh. 881 
——— s. 439. Ser Criminal Procedure Code, 1898, 

s. 423 (1), cls. (8) and (c) 298 
—— 8. 439—TIliegality more than mere 


irregularity—High Court can refuse to interfere 
if substantial justice has been done. 5 
-Even if an illegality more than an irregularity 
had been committed, the Court has discretion 
to refuse to interfere in revision if substantial 
justice had been done. GIANI v. Empzror Lah. 71 
——— 88, 439 (6), 423 (2)—Scope of—S. 439 (6) 
should be read with s. 423 (2)—S. 439 (6), whether 
gives accused unlimited right te impugn 
conviction. 

Section 418 of the Criminal Procedure Code, limita 
the right of appeal in cases of convictions based on 
verdicts of jury to matters of law only. Section 439 
(6), Criminal Procedure Code, entitled the person who 
has been called upon to show cause why his sen- 
tence should not be enhanced to show cause against 
his conviction only so faras s. 423 (2), Criminal 
Procedure Code, allows. The combined efect of 
s. 439 (6) and s. 423 (2), Criminal Procedure Code, is 
to entitle the accused to question the conviction by 
showing that the Judge misdirected the jury or that 
the jury misunderstood the law laid down by the Judge 
in his charge. To hold that s. 439 (6) confers an 
unlimited right of impugning the conviction would - 
be to introduce the anomaly that a person convicted 
on the verdict of a jury can question the'conviction 
only within the narrow limits laid down in s. 423 
(2), but if he has to show cause against a motion 
for enhancement of sentence, his right to question 
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his conviction is very materially enlarged. EMPEROR 
v, BISAWANATI All. 176 
s. 476. Ser Criminal Procedure Code, 1898, 

s 195 870 





s.476—Prosecution under, when can be 
directed—Reasonable probability of conviction— 

Necessity of. : 

The terms of s. 476, Criminal Procedure Code, in- 
dicate that the desirability of prosecuting the offen- 
der should be present in the mind of the Oourt 
during the proceedings in the course of which the 
offence was committed or brought to its notice. No 
prosecution ought to be directed unless there is a 
reasonable probability of conviction. It is not the 
intention that when the proceedings had terminat- 
ed the attention of the Court should be subsequently 
drawn by some private person to the fact that in 
those proceedings there had been committed some 
offence in contempt of the Court's authority or 
against public justice which deserved punishment. 
U Po Tren v, Bura KHAN ı Rang. 489 
ss. 476, 369—S. 369, if applies to a com- 

plaint—Complaint under s. 476, if can be altered 

or reviewed—Civil Court making complaint under 

s. 416—Conplaini returned to Civil Court asking it 

to pass order of commitment to Sessions Court— 

Competency of Civii Court to pass such order. 

A complaint cannot be a judgment even when the 
complaint is made by a Court under s. 476, Crimi- 
nal Procedure Code. Therefore, s. 369 cannot apply 
to a complaint and does not, therefore, amount to a 
bar against a Court altering or reviewing the com- 
plaint under s. 476, Criminal Procedure Code. The 
Code does not bar a Court from altering or reviewing 
its complaint under s. 476, Criminal Procedure Code 

Where, therefore, a Civil Court files complaint 
under s.476 and the District Magistrate returns it 
to it requesting it to make an order of commitment 
to the Sessions Court, the Civil Court is competent 
to pass that order. JAGAT Ram v. EMPEROR 

All. 915 
s. 488—Application for getting original 
order cancelled on re-union—Maintainability. 

It is always open for the husband to apply to 
have the original order cancelled on good cause 
being shown. Re-union does not automatically 
vacate the previous order. The length of time dur- 
ing which re-union lasts is hardly relevant. The 
parties may contemplate permanent re-union and 
yet quarrel and separate again after a short interval. 
Joan P E Coetzo v. Mrs. BLANC-E Nag. 27 
———s: 488 —Enforceability of order for 

maintenance passed with consent of parties. 

There is nothing in the provisions of s. 488, 
Criminal Procedure Code, which would lead toths 
conclusion that an order for maintenance passed by 
a Magistrate with the consent of a husband and 
wife cannot afterwards be enforced. Whether it is 
or isnot to be enforced depends upon the circum- 
stances ofthe case into which the Magistrate has 








power tomake an enquiry. Where the Magistrate . 


passes an orderfor maintenance with the consent of 
the wife and husband, the order can afterwards be 
enforced. Ram Saran Das v. Ram PIARI All. 894 
————-8' 488—Function of Magistrate under— 

Compromise between parties—Effect of—Order to 

take effect immediately—Contemplation of changes 

in future, if material. 

The function of the Magistrate is restricted to 
passing an order as to the amount of maintenance 
and his order should not embody restrictive 
conditions which could not be enforced in sum- 
mary criminal proceedings. It would be certain- 
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ly undesirable if a Magistrate were to pass an 
order with regard to one part of the compromise 
incompatible with an order which the Civil Court 
might pass with regard to the rest; but where the 
Magistrate restricts himself to the fixation of _the 
amount of maintenance and where that order is to 
take effect immediately without further conditions, 
then it would not matter if changes are contem- 
plated in the future. Jonn PE Connuo v. Mrs, 
Braso E Nag. 27 
s 488— Husband keeping mistress—Whe- 
ther good ground for wife's refusing to live with 





him. 

The fact that the husband is keeping a mistress and 
is living with her, is ecient for his wee to refuse to 
i j im. Ram Saran DAS v. Ram Prart 
live with him Ci Soa 
—s, 488— Jurisdiction—Mere hiring or 

rchase of a residential building ata place— 

hether confers jurisdiction on Magistrate of 
that place to entertain petition under s. 488. : 
The mere hiring or purchase of a _Tesidential 
building at a place would not confer jurisdiction on 
the Magistrate of. that place to entertain petitions 
under s. 488 against the owner. Bar GANGA v. 
AMRITLAL PURSSOTTAM Bom 574 
————s. 488 — Mutual consent, meaning of— 

Refusal of wife to live with husband—Husband 

not insisting on her living with him—Living, if 

by mutual consent. , i 
_ The expression ‘mutual consent as used in sub- 
s. (4) of s. 488, Criminal Procedure Oode means & con- 
sent on the part of the husband and wife to live apart, no 
matter what the circumstances may be. Where a wife 
refuses to live with her husband on some specific ground 
such as cruelty or the fact that he is keeping an- 
other woman, it cannot be eaid that the husband and: 
wife are living apart by mutual consent if the hus- 
band does not insist that the wife should live with him. 
Ram SARAN Das v. Ram PIARI All. 894 
____— s, 488—Sufficient cause in s. 483 (3), inter- 

ation of. 

The words T motini cause’ in s, 488 (3) are very 
wide and would include the raising of a plea that 
the order has become spent owing to the child 
having attained majority. Joan P E Coetyo » Mrs. 
BLANCAE ; a Nag. 27 
- ss. 498, 561-A—Final decision of appeal 

—Application for leave to appeal to Privy Counsil 

— High Court cannot grant bail during intervening 

iod. , 

Between the time ofan Appellate Court dealing 
finally with a criminal matter, and the time when a 
successful approach has been made to the Privy 
Council, the Court in matters of bail is functus officio, 

Per Henderson, J.—It is only when leave to ap- 
peal has actually been granted that any question 
of granting bail, either directly or indirectly, arises. 
BABU LAL ORAUK ANI v. EMPEROR _ Cal. 612 
s. 506— Rejection of application for 

examination of witness on commission—Remedy 

of party—District Magistrate, _tf has jurisdiction. 

The District Magistrate can In a nase which is 
not before him act only upon the application of the 
trial Magistrate. If the trial Magistrate rejects 
the applic-tion for the examination of witnesses 
on commission, then, the only remedy open to the 
aggrieved party ig to come to the High seh a 

isi H v. EMPEROR 
Nn, Pred See Criminal Procedure Code, 1898, 

ss. 109, 117 . 271 

S. 522 — Delivery of possession — Judge 


becomes functus officio, one month after conviction 
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—Revisional Court, if can change period of 
limitation and restore possession—S. 522, sub-cl. (3), 
when comes into play. 

Under s. 522, Criminal Procedure Code, 8 
month after the date of conviction the trial 
Judge becomes functus oficio in the matter of de- 
livering possession. Itwould be illogical to , hold 
that in spite of the lower Court having ceased to 
have the power of giving possession, the revisional 
Court can, when moved to consider the order of 
that Court refusing to give possession on the ground 
of limitation, enlarge that period and grant the 
relief, Sub-zlause (3), s. 522 comes into play when an 
appeal or revision has been preferred against the 
conviction. It is then that the appellate or re- 
visional Court is seized of the jurisdiction to res- 
tore possession although the original Court may not 
have done so and such higher Courts are not 
bound by the limitation of one month in doing so. 
But this clause does not help ifthe Court of re- 
vision is considering the order of the trial Court 
under s. 522, Criminal Procedure Code, refusing to 
grant possession because the time for making the 
order had passed, Satp Umar v, ABDULKADIR 

Pesh. 872 

s.523—Order of confiscation —Issue of 

proclamation—Court should be slow in ordering on 
mere suspicion. 

The mere fact that there may be confiscation 
under s. 524 after proclamation as prescribed by 
s. 523 (2) does not preclude confiscation at once 
under s. 523(2) without issuing such a proclama- 
tion. But the Court would be slow to passan order 
for forfeiture in cases of mere suspicion under 
s. 523. Syep MAHBUB v, EMPEROR ag. 690 

s. 526. Ser Criminal Procedure Code, 1848, 

s. 5 53FB 











s. 526—Magistrate having already expressed 
final opinion on the matter should not try the 
case. 

A re-trial should not take place before the Magis- 
trate who has already expressed hie final opinion 
upon the matter. MUHAMMAD KAISAR v. EMPEROR 

Pat. 466 
s. 526—Mere apprehension of accused, if 
suficient. 

Section 526 does not say thata transfer may be 
ordered in any case where it is made to appear to 
the accused that a fair and impartial enquiry or 
trial cannot be had, but where this is made to 
appear to the High Court. Therefore, what is con- 
templated is that the Ocurt itself should be satisfied 
on that point andthe real test is not what the ac- 
cused may reasonably or unreasonably have been led 
to think about it. SUGNOMAL TacILRAM V. PHATANDAS 
ReLUMAL Sind 83 (b) 
—— S. 526 — Sensational nature of case, if 

ground for transfer. 

The fact that a case isa sensational one cannot 
without qualification, he accepted as a ground for 
the transfer ofa case at all. SUGNOMAL TAHILRAM v. 
PHATANDAS RELUMAL Sind 83 ıb) 


s. §26—Transfer—Almostjentire prosecution 
eviden e recorded by Magistrate—Mere fact that 
Magistrate has alot of work—Whether ground 
for transfer. 

The mere fact that a Magistrate has a lot of 
work is not alonea ground why a case in which 
almost the entire prosecution evidence has been re- 
corded by him should be transferred from his Court 
to another Court. Bars Natu v. Ram Sarup 

i Lah. 373 (b( 
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——_—-5. 526—Transfer of case at Magistrate's 
whim—E fect. 

Fora Magistrate to transfer a case from one 
Court toanother at his whim and caprice would 
be seriously to interfere with the working of the 
Courts and would shake tbe confidence of the public 
in those Cowits. Suenoman TAHILRAM » PHATANDAS 
RELUMAL Sind 83 (b) 
———-s. 526 (8), (2) Sse Criminal Procedure 

Code, 1898, s. 314 198 (a) 

s. 528. Sez Criminal Procedure Code, 1898, 

s. 114 (4) 77 
——— 8. 528 (2)—Transfer of case — Juris- 

diction of District Magistrate under s 528 (2)— 

Whether barred merely because it has been 

exercised by Subordinate Magistrate. h 

While it is true the District Magistrate has not 
appellate jurisdiction under s. 528 (2), Criminal Pro- 
cedure Code, he has a concurrent jurisdiction, and 
that jurisdiction is not barred merely because it 
has been exercised by the Sub-Divisional Magis- 
trate in the first instance, SuenomaL TAHILRAM v. 
PuaTanpas RELUMAL Sind 83 (b) 

8,552. See Criminal Procedure Code, 1898, 

ss, 439, 438 847 
~————6. 561-A See Criminal Procedure Code, 
1898, s 493 612 
s. 56 1-A—I{nterpretation of. 

It would be incorrect to interpret s, 561-A, Cri- 
minal Prccedure Code, as having any reference to 
bail, a matter which is specifically provided for by 
the Code itself. Basu LAL OHAUKHANI v. EMPEROR 
. Cal. 612 
Criminal trial -~-Accomplice—Accessory after fact 

Wife witnessing murder of her lover by husband 

—Matter not reported to Police though there was 

opporiunity— Wife, whether accessory after fact— 

CGorroboration, necessity—Conviction cannot rest 

on her testimony alone. 4 

Where a woman witnesses the murder of her 
paramour by her husband, but does not 1eport the 
matter, which she was bound to do under s. 44, 
Criminal Procedure Code, even though an opportu- 
nity had come due to the absence of her husband 
for some days, in the circumstances she must be 
regarded as an accessory after the fact and convic- 
tion cannot be based on her solitary testimony 
without corroboration. Empzror v. KALLOO 

Oudh 667 

Accused unable to offer explanation com- 

patible with his innocence—Accused making false 
statement—Inference can be drawn against him. 

Where an inference adverse to an accused person 
can be drawn from a number of circumstances if 
the accused person is unable to offer any explanation 
which is compatible with his innocence or if it is 
proved that any explanation which he offers is false, 
that is a further circumstance from which an in- 
ference can be drawn against him, but it is unsafe 
to hold that an accused person is necessarily guilty 
because he is making afalse statement. Every case 
must be ecnsidered on its own merits. A person who 
is accused of a crime especially if he is ignorant and 
frightened may take what seems to him to be the 
line of least resistence and the best defence and may 
foolishly make a false statement when he would be 
better advised to make a true one. Section 106, Evi- 
dence Act, obviously refers to cases where the defence 
of the accused depends on his proving a certain 
fact, that is, cases where his guilt is established on 
the evidence produced by the prosecution unless he 
is able to prove some other facts especially within 
his knowledge which would render the evidence for 
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the prosecution nugatory. RAM BHAROSEY v. EMPEROR 

All, 430 

oo” Acquittal—Interference by High Court is 

proper when trial Court has acquitted accused 
owing to wrong view of law. ‘ 

Ordinarily the High Court will not interfere with 
en order of acquittal, especially in a case under 
s. 323, Penal Code, but it will interfere when the 
tiial Magistrate has acquitted the accused owing to 
a wrong view of the law, Ram DAYAL v Mata DIN 

” Oudh 987 (a) 
-—— -— - Alibi — Murder case — Weakness of alibi 
evidence, if improves prosecution case. 

The weakness or falsity of an alibi is not a suffi- 
cient ground for holding that the case for the pro- 
serution is thereby improved in a charge for mur- 
der. Nea Zaw Gyr AUNG v JEMPEROR Rang. 605 
-——— Alibi—Prosecutton case merely denunciation 

and identification of accused—Wetght of alibi 

evidence. 

When the prosscubion case amounts merely to an 
identification and denunciation by the deceased, it 
cannot be said with certainty that the alibi must 
necessarily be false alibi. Nea Zaw Gyr AUNG v. 
EMPEROR f Rang. 605 
Charge—Risk of misjoinder—Separate trial, 

necessity of— Acquittal because of technical difficulty 

is wrong. 

If there is any risk ofa misjoinder of charges by 
the two accused being tried together, then their 
separate trials should be ordered; but it is wrong 
to acquit an accused against whom a prima facie 
case had been made out by the prosecution evidence 
merely because of this technical difficulty. Nea Po 
Hrwe v. EMPEROR Rang. 419 
Compensation—Fine imposed on two persons 

and compensation awarded to third person—Only 

one paying fine—Held, that compensation should 
be paid in full if fine is sufficient. 

Where two persons A and B were sentenced to 
fines of Rs. 30 and 80, respectively, and it was directed, 
that out of the fine, if recovered, Rs. 40 was to be 
paid tooneC, and one of the accused paid his fine 
of Rs. £0 while the other went to jail: 

Held, that C must get compensation in full when 
such amount was availablein the recovery of the fine. 
EMPEROR v. BHAGWANDAS LALOHAND Sind 528 

Confession — Confession recorded in Dak 

Bungalow—No reasons given for such procedure— 

Accused returned subsequently to Police custody— 

Such confession together with recoveries, whether 

suficient for convistion. 

To base a conviction upon the sole evidence of a 
subsequently retracted confession, which has been 
corroborated by certain discoveries, both the confes- 
sion and the discoveries must be beyond suspicion, 
A confession should be, unless there are exceptional 
reasons fo the contrary, recorded in open Court and 
during Court hours and the confessing accused 
should not be returned to the Police custody. Where 
the confession is taken in a Dak Bungalow before a 
Second Class Magistrate, without disclosing any 
reason for so doing and the accusad was subsequent- 
ly sent back to Police custody, it cannot be 
said that the confession and recoveries are free 
from doubt and the conviction based on such evi- 
dence cannot stand. Ja.anav. Empzror Lah. 1003 

Conspiracy — Charges of conspiracy 
superadded to evade provisions of law as to joint 
trial—Conviction on the conspiracy basis—No 
evidence of conspiracy—Re-trial was ordered. 

Originally the accused was prosecuted for crimi- 
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nal breach of trust, and subsequently in order to 

evade the provisions ofthe law with regard to joint 

trial, charges of conspiracy were superadded. There ` 

was no real evidence of conspiracy and there was an 

illegal multiplicity of charges against the accused in 

as „trial Court. He was convicted on the conspiracy 
asis : 

Held, that the conviction should be sebaside and 
are-trial ordered. Amitava Guose v. EMPEROR 

E Col. 384 
Criminal Courts cannot decide civil rights. 

A Criminal Court is not competent to decide the 

civil rights ofthe parties. Ram BALI v. EMPEROR 
Oudh 219 
Defence—Defence of ungovernable fury in 
murder case—Proof that it amounted to insanity— 

Necessity of. 

There is no rule of law which enables @ person to 
set up a defence of ungovernable fury unless that 
defence is proved affirmatively to amount to a de- 
fence of insanity so that the accused either did not 
know what he was doing or did not know that what 
he was doing was wrong. Nea Kwe (a) La SAT v. 


EMPEROR ang. 527 
——— Defence — Statements by accused in 
explanation of conduct, held, did not amount to 


plea of guilty. 

Held, that the statements made by accusedin ex- 
planation of his conduct did not amount to plea of 
guilty Ram BALI v. EMPEROR Oudh 219 
——~-—— Duty of prosecution to prove offence—Gaps 

in prosecution evidence cannot be filled up by 

statements of accused, 

A statement of the accused cannot be used to fill 
up a gap in the prosecution evidence which the pro- 
secution have not proved. ELUKURI SESHAPANY Ogerry 
v. EMPEROR Mad. 917 

: Gna Aan a ee ARE neces- 
sity of. 

The rule requiring independent corroboration in 
material particulars of the evidence of an accom- 
plice is oaly a rule of caution which for a long time 
has been adopted as a rule of practice by tha 
Courts in England as well as in India and 
is now virtually a rule of law. The reason under- 
lying the rule is that the testimony of an accom- 
plice is regarded as tainted evidence and it ig 
therefore, considered unsafe to base a conviction on 
it unless there is independent corroboration forth- 
coming. On the same principle corroboration is 
insisted upon in the case of the evidence of in- 
formers. The evidence of an accessory after the event 
suffers more or less from the same taint as the 
evidence given by an accomplice. It would be 
very unsafe to accept the solitary evidence cf such 
a person as proving the guilt of the accused with- 
out independent corroboration in material particu- 
lars EMPEROR v. KALLOO Oudh 667 
_ Evidence—Dying deciaration—Admssibility 
—Evidence as to signs made in answer—Admis- 

sibility — Interpretation put. by witnesses “upon 

those signs—Admassibility—Line of demarcation 

between two—Question put to deceased “was it A?” 

Answer by nod—Whether verbal answer. 

Evidence as to signs made in answer to questions 
put to the deceased is admissible but state- 
meuts of witnesses as to what interpretation they 
put upon the signs are not admissible. But it ig 
difficult to adhere to a clear line of division bet- 
ween the description of signs and the interpreta- 
tion of signs, and ıt may be that in some respects 
witnesses may trespass beyond the line and so 
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usurp what obviously is the function of the jury; 
but where the matter complained of was elicited 
by cross-examination on behalf of the accused, no 
substantial grievance can be made out in this 
regard, still less any real or serious miscarriage 
of justice. 

The nod of assent by the deceased to the question 
“wag it A?” would constitute a verbal statement 
made by the deceased. 

It is, of course, true that evidence of signs of an 
ambiguous or uncertain character ought not to be 
admitted at all and that in many cases the evidence 
though admissible might be of little weight. It is 
no doubt also true that answers to questions of a 
leading character may be of little weight. ALEXANDER 
Perrra Cr ANDARA-SEKERA V. EMPEROR PC 330 

Hvidence—Expert evidence—Comparison of 
disputed signatures — Expert opinion should be 
obtained. 

There is considerable danger ofa miscarriage of 
justice when a Criminal Court relies on its own com- 
parison of a disputed signature with another sig- 
nature for the purpose of determining its authenticity, 
It is usually desirable to obtain the opinionof an 
expert with regard to this or, hetter still, the evidence 
of persons who can speak to the signature having been 
written in their presence, Ram SABHAG SINGH v. En- 
PEROR Pat. 136 
Evidence—Murder committed during fracas 

—Person taking subsidiary part — Nature of 

evidence. 

lt is necessary in cases where there is a fracis 
and especially where attention is more particulurly 
drawn to a person who is guilty of the act of stab- 
bing, that the evidence against persons who a.e 
taking a subsidiary part should be consistent and 
clear from the beginning before it can be acted 
upon by a Court of Justice. Nea Soe Myint v, Iim- 
PEROR Rang. 994 
———— Evidence—Police Officer—Admissibility of 

their belief on certain matters—Admissibility of 

Police records as to suspected members of gang. 

From their experience, Police Officers are able to 
diagnose the nature of crime just as adoctor is 
able to diagnose a disease. So, their belief that a 
gang was operating is entitled to respect state- 
ments in Police records asto the suspected mem- 
bers of the gang, however, is an entirely different 
matter and such lists should not be included in the 
evidence. AMDU MIYAN V. EMPEROR Nag 587 
——— Evidence—Recording of — Duty of Court— 

Held, after considering the post mortem report 

of Medical Oficer that the story of the approver 

was false. 

The tendency of Judges in the lower Courts to 
look upon themselves as mere recording machines 
and failing to take an intelligent interest in the cases 
before them or to ask necessary questions to clear up 
doubtful points deprecated. 

Held, after considering the medical report that 
the story told by the approver was false and also 
that the Police diary Had been fabiicated. NIKKA v. 
EMPEROR Lah. 848 
— — Evidence—Witnesses—Examination should 

be conducted in Court precincts where possible 

— Ladies, examination of. 

“In Criminal trials itis desirable, where possible, 
the normal procedure of the Court should be fol- 
lowed, witnesses should ordinarily be examined in 
the Court precincts, and the Magistrate who tries 
the case should himself see the witnesses. Ladies 
may be examined in chamber in the presence of the 
parties, SALEH v, EMPEROR Sind 45 
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—— ——Evidence— Witnesses—Portion of evidence 
found untrue—Whether ground for rejecting whole 
of his evidence—Duty of Magistraie to sift truth 
from falsehood. > 
Even if a portion of a witness's evidence is found 

to be untrue, it is generally not a ground for reject- 

ing tbe whole of his evidence altogether. It is 
the Magistrate’s duty to sift the truth from false- 
hood and to find out what the real truth of the 
matter was and not to throw out the entire case 
merely on the ground that the matter seemed to 
have been exaggerated by the complainant and 
that truth had been mixed with falsehood. Ram Dayan 
v. Mata Dix Oudh 987 (a) 


— -— Expert witness—Fee—Accused should not be 
burdened with fee of expert if it is unreasonable— 
Power of Magistrate to enforce his attendance and 
pay him his reasonable dues, 

A witness cannot refuse to attend the Court when 
summoned and the rules of the High Court have 
clearly laid down the fees to which an expert wit- 
ness is entitled. The Court, therefore, should not 
hesitate in exercising its powers under the law, 
however highly placed a witness may be. An 
accused person should not be burdened with the 
costs of an expert, if his demand is unreasonable, 
especially when the Magistrate is empowered to en- 
force the attendance of the witness and to pay him 
his reasonable dues. PARSHOTANMN Das v. EMPEROR 

Lah. 128 (a) 
Joint appeal by persons with common in- 
terests convicced at some trial—Legality of. 

A joint appeal by persons with common interest 
convicted at the same trial is in accordance with 
law and should be heard. But this principle has no 
application where the interests of any of the appel- 
lants conflict with each other. MULHE v. EMPEROR 

Lah. 46 

————- Judgment — Judgment should show that 
Court has applied its mind to facts and came to 
the conclusion—Criminal Procedure Code (Act V 
of 1898), s. 424. 

Where the Court passed the following judgment 
“Read judgment. Heard applicants’ Pleader, The 
appeal is summarily dismissed under s. 421, Criminal 
Procedure Code :” 

Held, that it was not a proper judgment and the 
practice of passing such stereotyped judgments 
should be condemned. BRIJMOHAN SINGH v. DASRATH 
SINGH Pat. 494 


Jury—Verdict of ‘not guilty'—Judge con- 
victing without assigning reasons — Legality—Ab- 
senceof notification directing trial by jury in 
‘such cases—Trial, if vitiated when trial is 
deemed to be held with assessors—Jurisdiction of 
Judge to convict. : : 
The accused were charged with offences punish- 
able under ss. 395 and 399, Penal Code. They were 
further chaiged with a conspiracy to commit both 
those offences. The jury brought in a unanimous 
verdict of ‘not guilty’. The Judge acquitted all 
the accused persons of the main charges and then 
proceeded to convict them of an offence punishable 
under s. 39 read with s. 120-B, holding that the 
jury were assessors and that he was entitled to take 
a contrary view. It was contended that the trial 
was with jury and not with assessors end the 
Judge had no jurisdiction to convict them m the 
face of the verdict of acquittal ; 

Held, that inthe absence of a notification of the 
Local Government directing that such an offence is 
triable by Jury, the trial was not vitiated in view 
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of the fact that the normal procedure under s. 269, 
Criminal Procedure Code, is trial by jury ; 

. _ Held, further that as the evidence did not support 
the guilt of the accused, the Judge could not con- 
vict without giving reasons for doing so, when the 
accused are declared not guilty by the assessors, 





JOGNESWAR GHOSE V. EMPEROR Cal. 418 
— Motive and intention — Distinction. Sre- 
Penal Code, 1860, ss. 298, 295 373 (a) 


Practice—Judgments—Citations. 

Commentaries, of course, are very useful things, 
but they must 
with discrimination and the merecitation ofa 
long list of authorities [does not of itself make a 
bad judgment a good judgment or correctly conclude 
the matter. Suanomat TAHILRAM v. PHATANDAS 
RELUMAL A Sind 83 (b) 
~ Sentence. Sez Arms Act, 1878, s. 19 Cease 


Sentence— Fine—~Fine paid by stranger on 
behalf of accused — Sentence of fine reversed — 





Person who paid the fine, whether entitled to claim, 
it back from the Crown-—Accused insolvent— Right. . 


of Receiver. 


paid the amount of the fine and the sentence of fine . 
was reversed by the High Court : 
Held, that the person who paid the fine on béhalf - 


of the accused was not entitled to claim the monéy 


to claim it back in whole or in part would depend 
on whether he made a present of it to the insolvent or 
merely lent it to him. HIRALAL JINDANI v. OFFICIAL 
ASSIGNEE or MADRAS Mad, 344 
——~-— Stay pending civil dispute — Discretion of 

Magistrate to order stay—High Court, when shall 

interfere, 

In the matter of stay of criminal cases during 
the pendency of civil dispute, in dealing with ques- 
tion of convenience, the Court of first instance has 
a discretion andthe High Court ordinarily will be 
by nO means eager to interfere with the exercise 
of that discretion if itis judicially exercised. But 
where the Magistrate has not judicially exercised 
his discretion by not staying criminal proceeding 
during pendency of civil dispute, the High Court 
shall interfere and’ order stay of the criminal pro- 
ceedings, Motuu Rao. EMPEROR 
— Trial by jury — Dying declaration —, Part 

found false— Judge telling jury that they should 

consider value of declaration in view of misstate- 
ment—Held, no misdirection, 

The deceased made an exculpatory statement with 
regard to an assault said to have been committed by 
him upon one of the accused party. But there was 
evidence to show this was false while the rest of 
the dying declaration was corroborated. In his, 
charge the Judge said that the jury were to consider 
if in view of this single; misstatement the entire 
version of the dying declaration should be disbeliev- 
ed or not: 

Held, that no sensible jury would refuse to accept 
the remainder of the dying declaration in the pre- 
gent case corroborated agit is by a mass of evidence 
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merely because the deceased toldalie in his own 
interest and thatno direction of this kind nor any 
provision of the law of this character would, in fact 
ever prevent a jury from believing it, if they saw 
fit to do so. Naimuppin Biswas v. EMPEROR 

g Cal. 625 
———— Trial by Jury — Misdtrection~—Jury told 
. that they must be satisfied as to ptuce of occurrence 

— No misdirection, 

Where the Judge tells the jury that. whatever 
view they might take of the defence version, they 
could not convict - the accused unless they were 
satisfied as to the truth of the prosecution version as 
to the place of occurrence, there is no misdirection 
causing any ‘prejudice to the appellants in this as- 
pect of the case, Narmoppin Biswas v. EMPEROR 

A . Cal. 625 
Trial by Jury — Summing up, objection to 

—No material as to enable their Lordships to come 

to conclusion— Ruling by lower Court correctly 

given on question of admissibility of evidence— 

Presumption of correct summing up. 
- In the absence of any suggestion, 
-materials, that the summing-up was open to objev- 


roceedi i 
a warrant case. - Where after framing of charge. i 
warrant case is transferred, the transferee Court can 
hear the case de novo. DAGDU Govinpser WANI v 
Punsa Vepu WANI Bom. 598 
Witness—Depositions, recording of —Should 
be recorded in their language—Criminal Procedure 

meee V of 1899), ss. 356, 364. 
e law requires that ordinarily the examinati 

. of the accused should be recorded Ta the JANG A 
the person making it, the object being to represent 
the very words and expressions used, so as to insure 
accuracy and prevent misrepresontation or miscon- 
struction of what was said. JAGANNATH SAH v 
EMPEROR Oudh 280 (b) 


Crown--Duty toabide by law. 

It is tho duty ofthe Crown and of every branch 
of the executive to abide by and obey the law it 
there is any difficulty in ascertaining it, the Courts 
are open tothe Crown to sue, and itis the duty of 
the executive in cases of doubt to ascertain the law 
in order Lo obey it, not todisregard it, Kucuwarg 
Line & Tong Uo. LTD. v. SEORETARY or STATE 
Pat. 
Custom- Proof of—Unreasonable custom. Kape >B 

Unreasonable custom is not considered provable in 
law. Basgraner RAUT ~v. JANKI PARSHAD 

` Pat. 
Custom (Punjab) — Adoption—Jats of G A 

Hussanpur, Tahsil Nakodar, District Jullundur 

— Adoption of collateral of fourth degree when 

nearer collaterals are alive —V alidity—Riwaj-i-am 


xi 
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—Entry as to persons who can be adopted— Whether 

merely indicatory. 

Held, that an adoption of a collateral in the 
fourth degree, among Jats of Mauza Hussanpur, 
Tahsil Nakodar, District Jullundur, is valid although 
nearer collaterals are alive ; 

Held, also that an entry in the riwaj-i-am as , to 
the persons whocan be adopted is merely indicatory. 
JowaLa v. DEWAN SINGH Lah, 237 

Agricultural tribes — General custom as to 
succession to non-ancestral property. 

The custom found to prevail generally among the 
agricultural tribes of the Punjab in regard to sunc- 
cession to self-acquired or non-ancestral property is 
that the daughter of a sonless male proprietor has 
a preferential right to succeed to such property as 
against collaterals. Cxintov.Tussu Lah. 987 (b) 
m Alienation — Abadi — Pinanwal village— 

Non-proprietor, if can alienate house site. 

A non-proprietor in Pinanwal village has no right 
to alienate the site of his house in the abadi of 
the revenue estate, without the consent of the pro- 
prietors of the village, DHUMAN KHAN v. GURMUKH 
SINGH Lah. 157 

Alienation — Alienation by non-proprietor— 

Landlord acquiescing — Renunciation of right to 

object to subsequent alienations, if can be implied. 

The fact that proprietors acquiesced in previous 
alienations does not necessarily imply a renuncia- 
tion of their discretionary right to object to a sub- 
sequent alienation and the evidence of a number 
of previous alienations without objection does not 
prove a custom of unrestricted alienation. DHUMAN 
Kaan v. GURMUKH SINGH Lah. 157 
Alienation — Non-proprietors not able to 

alienate village site—Wajib-ul-arz containing no 

provision—No presumption in favour of right to 
alienation. 

The mere absence of any provision in the wajib- 
ul-arz forbidding alienations by non-proprietors 
will not raise any presumption that a non-proprie- 
tor has by custom a right to alienate a village site. 
DHUMAN Kuan v. GURMUKH SINGH Lah. 157 
Alieniztion — Village growing into town— 

Proprietors, if retain right to control alienation 

in abadi. 

Circumstances that the village has population 
over 3,000, that there are in it z: shops, a Middle 
School, several mosques and religious buildings and 
many pucca houses and that the proprietary body 
contains persons of different castes and communi- 
ties do not justify a presumption that the village 
proprietors have lost or abandoned their customary 
right of control over the alienations of sites in the 
abadi deh. As long asthe proprietors have not act- 
ed in such a way as to show that they have no 
regard for their proprietary rights end nave aban- 
doned them, the presumption will not be justitied. 
Duuman KHAN v, GURMUKH SINGH Lah.157 
Ancestral property — iferozepore District— 

Special custom making ancestral property in hands 

of sons attachuble for money decree against deceased 

father—W hether exists. f : 

The Answer to Question No. 32 in the Niwaj-i-am of 
the Ferozepore District does not show that there is 
a special custom in the Ferozepoe District which 
makes ancestral property in the hands of sons liable 
to attacbment and sale in the execution of money 
decree against their deceased father. Lan Mcuamuap 
v. Ku em Ouanp Lah. 982 
— Marriage— Applicability of Hindu Law to 
Jats—Jats of CGarhshankar Tahsil — Whether 
Sudras~Marriage between father-in-law and widow- 
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ed daughter-in-law—Factum valet—Long cohabita- 

tion—Presumption—Hindu Law—Marriage. 

There is no direct prohibition in Hindu Law as 
regards a marriage between a father-in-law and 9 
widowed daughter-in-law, at least sofaras Sudras are 
concerned. Jats are classed as Sudras, and for the pur- 
poses of marriage they are governed by the restrictions 
laid down in Hindu Law only to such extent as they 
may have adopted them by usage. There is, there- 
fore, no initial presumption against the validity of 
such a marriage. On the contrary, when a marriage 


. has taken place in fact, ther- is in law, a presump- 


tion in favour of legitimacy. The presumption is 
stronger when it appears that the marriage took 
place long ago and was accepted as valid by the 
brotherhood. The same presumption has been raised 
even in cases of long cohabitation us man and wife 
amongst Jats. Customs recognizing such marriages 
Were not unknown amongst non-Aryan tribes in 
ancient times and are still known to survive 
amongst certain tribes. Where a party raises the plea 
that the marriage in question was invalid accord- 
ing to custom, the burden lies heavily on him to prove 
their allegation. 

Held, on evidence that the party failed to discharge 
the onus and that it was not proved that the marri- 
age in question (between father-in-law and widowed 
daughter-in-law) was not proved to be invalid ac- 
cording tothe custom governing Jats of Garhshankar 
Tahsil, of the Hoshiarpur District. JOGINDER SINGH 
D, KARTARA Lak 719 
—-——— Rattigan's Digest of Customary Law, para. 23 

C1), if refers only to ancestral property. 

Sub-section (1) of para, 23 of Rattigan’s Digest of 
Customary Law refers to ancastral property only and 
the lest sentence of sub-s. (1), is not a correct state- 
ment of the custom prevailing generally in the Punjab. 
Cuinto v THEBU Lah. 987 (b) 

Shamilat rights — Sale of adna malkiyat 
lands — Test to see tf shamilat is sold or not— 

Landlord and tenant. 

Inu order to decide whether the shamilat is sold or 
is not sold, in a sale of adna malkiyat land, the 
Court has to look into the surrounding circumstances 
and the conduct of the parties and then arrive at 
a conclusion after consideration of all these matters. 
The fact that the sale-deed and the mutation 
which followed make nu mention of the appurtenant 
shamilat having been transferred is not conclusive 
on the point especially when in the days of the 
sale, shamilat which was mostly banjar in that part 
of the Province was not of much value JESA RAM 
vy. GHULAMAN Lah. 723 
— Succession—Brahmans of Kangra District 

Non-ancesiral property — Daughters of  sonless 

father, if exclude collaterals. 

Among the Brahmans and other tribes of Kangra 
District daughters exclude collaterals in inherit- 
ance to non-ancestral property of their sonless 
father. Cuintov. THEBU ` Lah 987 ib) 
— Succession — Gaur Brahmins of Chiragh 

Dethi—Nearer kindred, whether exclude remoter 

kindred, 

Amongst the Gaur Brahmins of Ohiragh Delhi 
the remoter kindred are not excluded by the nearor 
kindred and are governed by customary law in matters 
AlISRI Lat v. BABU Lan Lah. 748 

Succession — Lahore District — Customary 

Law by Mr. Bolster —Questions Nos. 61, 62 relating 

to successtonof daughter — Whether relate to both 

married and unmarried daughters. 

The answers to questions Nos. 61 and 62 in the 
Oustomary Law ofthe Lahore District prepared by 
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Mr, Bolster deal with the right of succession. _o 
daughters. But question No. 63 deals with the. 
question of the right of maintenance of daughters- 
and mention is rade there of married and unmarri- 
ed daughters. This indicates that questions Nos. 
61 and 62 applied to daughters, married and un- 
married. Natsov. GHULAM MUHAMMAD Lah. 386 
———— Wili—Question No 106 of Customary Law 
of Lahore District—Sonless proprietor, if can make 
willof his self-acquired property. 

In answer to question No. 106 of the Customary 
Law of the Lahore District by Mr. Bolster it is pro- 
vided that a sonless proprietor can make a will in 
respect of self-acquired property. NATHO v. GHULAM 
MUHAMMAD Lah. 386 
Debtor and creditor—Debtor agreeing to pay by 

conveying property and paying balance—V alidity 

—Gonitract Act (IX of 1872), s. 62. 

Where after adjusting the accounts the debtor 
acknowledges a certain sum as due and agrees to 
re-pay it by conveying certain property to the credi- 
tor and pay the balance with interest within certain 
period, the agreement, apart from s. 62, Contract 
Act, is valid, and in the circumstances it cannot be 
inferred that on failure to carry out new contract, 
the original promise revives. Bris MOHAN v. MOHABIR 

Cal. 781 

Decree—Amendment of— Amendment has no 

trospective effect so asto prejudice rights acquired 
by third party before amendment. 

If a decree is subsequently amended, the amend- 
ment does not take effect from the date of the 
decree so as to affect the rights of a purchaser who 
has acquired the property after the decree and 
before the making of the amendment. INDRANI v. 
MARARAJ Narain ` Oudh 662FB 
Compromise decree — Recording of compro- 

mise by Court—Court must be satisfied that the 

suit was adjusted in lawful manner—Onus is on 
him, who brings forward the compromise. 

In order to record a compromisə it is necessary 
for the Court, before whom the compromise is brought 
for recording, to be satisfied thst the suit has been 
adjusted wholly or in part in any lawful manner 
and the onus of establishing that state of mind in 
the Court liss upon the person who brings the com- 
promise forward. GOKULANANDA HARIOHANDAN V. ISWAR 
OxHOTARI Pat. 342 

Ex parte decree — Suit to set aside—Duty of 

Court—Due service on defendant but failure to ap- 

pear—Defendant, if can file fresh suit to set aside 

decree on ground of falsity of claim—Fraud. 

Before the falsity of the claim on which a decree 
is based can be gone into in a fresh suit tled for 
the purpose of getting it vacated, it must be shown- 
that the decree was obtained from the Uourt either 
by collusion of both parties, or by fraud committed 
by the plaintiff which prevented the defendant from 
appearing in the first suit: But where the defendant 
has been duly served with the summons and has 
failed to appear for no fauls of the plaintilf, 1t is not 
open to him to file afresh suitand challenge the 
decree on the ground of the falsity of the claim on- 
which it is bassd; his remedy, if any, in such a case 
is to apply in the same proceedings to have the 
decree sət aside within the time allowed by law; 
and itis only if he satisties the Cou:t that he had 
sufficient cause for not attending the Couzt when 
the decree was passed that he can obtain ielief. 

In every such case the very first question which 
the Court is called upon to decide ina suit to set 
aside the decree on the ground of fraud is not whe- 
hor the claim on which the decree is based is false 
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LOKMANDAS V. -DAYARAM LOKMANDAS 
Executubility — Suit for management of 
math property —D, M and others appointed managers 
—Another sutt by D for removal of M and others 
—Such suit decreed—First decree, executability of. 
Where in a suit for the management of certain 
math property a compromise decree is passed ap- 
pointing D, if and others to the suit as the mana- 
gers, but later on D brings another suit for removal 
of M and others from trusteeship, which suit is 
also decreed, the new decree merely substitutes D 
for D, M and others asmanagers and consequently 
the old decree is still executable. Durea Dev I 
MATHRA Das Lah. 929 
7 Lunatic, decree against, without appoint- 
ment of guardian—Decree, whether binding—Remedy 
of lumatic. 

In the case ofa minor the decree passed against 
him without the appointment of a guardian is a 
mere nullity and not binding cn him. And by 
parity of reasoning the decree passed against a 
Junatic without the appointment of a guardian is 
equally a nullity. Lunatics are under the peculiar 
probation of the Court, and from the mere fact that 
by reason of the ignorance of the Court no enquiry 
was made, the decrees passed in the suits cannot 
be said to be binding on the lunatic. Where 
through the ignorance of the Court, the Oourt 
assumes jurisdiction over a lunatic, the proceeding 
js a nullity. The lunatic so aggrieved is not con- 
fined to the solitary remedy by wayofreview only ; 
hecan, through his next friend, institute a suit for 
a declaration that the former decree passed without 
the appointment of a guardian is not binding on 
him. Bsonpo Mat v. THOMAS SKINNER All. 903 
Setting aside of—Revival of suit—Decree set 
. aside in subsequent proceedings and décree declared 

null and void and inoperative in subsequent pro- 

ceeding—Difference between—Minor—Sutt properly 
filed against minors—.Court following defective pro- 
- cedure in appointment of guardian — Decree set 
aside at instance of minors and suit revived— 

Minors, whether parties to suit at time of tnstitution. 
‘There is no difference in substance or principle 
etween acese in whicha decrea passed’ against 
e person is set aside by a subsequent proceeding and 





“a case in wh ch the decree is declared null and void 


- and inoperative in subsequent proceedings; and the 


suit in which the inoperative decree was passed can 
be :evived against a defendant in whose favour such 
a decree is passed in a subsequent proceeding. 
_-The institution of the suit was complete and was 
not defective under the law, and it was the duty of 
the Court to appoint a proper person to be guardian 
for the suit for the minors. The Court did appoint 
such a guardian, but the procedure followed was defec- 
tive under the law; and a decree followed, to avoid 
the effect of-which a suit was instituted by the minors, 
The decree wis ultimately declared null and'vvid and 
inoperative, so fur as the minors were concerned : 
Held, that the Court which followed » prccedure 
held to be defective ‘ina subsequent proceeding, and 
whose duty it was to see thata proper guardian was 
appointed had jurisdiction to revive the suit yo as 
to restore the minors tothe same position in which 
they were on the date on which the suit wus tiled 
against them. z 
Held, also, that 1t would not be right to hold and 
it would amount to denialc£ justice in the case 
if it were held that -minors were not to be 


> 
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regarded as parties to the suit when the suit was 
instituted and that the suit could not be revived 
at the instance of the plaintiff after the decree that 
was passed against the defendant was declared to be 
null and void and inoperative as against them for the 
reason of a defect of procedure followed by the Court 
in the matter of appointment of their guardian for 
the suit. MONAMOSINI Das PURKAYASTHA v. BEGARI 
Sadya : Cal. 415 
Deed—Construction—Mortgage—‘Fixed and con- 

‘solidated jama", meaning of —~Expression held used 

only to avoid religious sin. 

The mention of the “fixed and consolidated jama” 
in a deed is merely a relic of the device by which the 
sin of usury might be avoided, for it is curious thet 
most religions provide means for satisfying the 
deity with forms while withholding substance. The 
phrase in general has no legal significance. Munam- 
MAD SADIQ v. HARAKH Narain Pat. 545 
5 Construction—Must be construed. as whole. 

An agreement must be looked at asa whole, and 
for the purpose of understanding and interpreting 
the terms of any one clause it is right and proper 
that the rest of the provisions of the instrument 
should be looked at, and the agreement construed as a 
whole. BS, AMLAL SINGH v. Hiru SINGH Cal, 942 
Dekkhan Agriculturists’ Rellef Act (XVilof 

1879), s. 2 (a)— Agriculturist — Person getting 

income of Rs. 300from land but vending stamps 

in small village, if an: agriculturist. 

A person not a trader but a zamindar getting 
Rs. 300 from his land as income is an agricul- 
turist though he earns a small amount by vending 
stamps ina village. PARSRAM GIDANDAS V. TARACHAND 
AMARDINOMAL Sind 321 
ss, 10-A, 2 (a)—Whether excludes operation 

of proviso to s. 58 (c), Transfer of Property Act 

(IV of 1882)—Proviso, if of the nature of the law 

of evidence. 

Section 10-A, Dekkhan Agriculturists’ Relief Act, 
has been amended so as to make it clear that the 
words “any other law for the time being in force” 
are sufficiently wide at least to include the provi- 
sions of s. 49, Registration Act, and the pur- 
pose of the Act is to protect the agriculturist in 
his transactions in Court, and to assist the Court 
in ascertaining the true nature of such transactions. 
But even if s. 10-A, Dekkhan Agrisulturists’ Relief 
Act, had not been sv amended, it cannot be said 
that the protection it affords to the agriculturist 








would have been taken away by. the amendment ' 


of the Transfer of Property Act, as the proviso to 
s. 58 (c), Transfer of Property Act is of the nature 
of the law ofevidence. Section 10-A would exclude 
the operation of the proviso to s. 58 (c), Transfer 
of Property Act, even if it be not of the nature of 
the law of evidence. Parspam GIDANDAS v. TARAOc AND 
AMARDINOMAL Sind 321 
Easements Act (V of 1882), ss. 2 (b), 4— 
Customary right—Right of drainage of water from 
one land over another - Such right comes in term 
nn as defined in 8. 4 and is not customary 
right. ` 
The customary right to which s.2 (b), Easements 
Act, refers, must be one which is possessed irres- 
pective of immovable property. The right for 
drainage, that is for the water, which is on or comes 
on to theland of the person to flow over certain 
other ground, is a right which is connected with 
the immovable property owned by the person. If he 
does not own any immovable property, there cannot 
be any drain in which he is interested. He is 
only interested in drainage from immovable pro- 
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perty. Therefore acustomary right cannot cover 
this kind of right. On the other hand, the defini- 
tion of “easement” in s. 4 applies precisely to, 
the case. ABDUL KARIM Kuan v. MANAGING COMMITTEE, 
Grorce Hie. So .oon All. 211 


Equity — Delay — Delay in enforcing demand— 
Equity, if arises—Question arising is of limitation 
only. 

No equity arises from mere delay to enf.ree a 
legal demand, and unless other circumstances create 
an equity, the only question which can ariss from 
the delay is whether the legal demand is barred by 
the law of limitation or not. Bar Kesia v BHAGWAN 


GIR Pat. 451 
Estoppel. 
Ser Injunction 670 
Sen Mortgage 147 


Decree-holder knowingly acgquiescing in 
disbursement to judgment-debtor — Whether can 
contend subsequently that money ought to have been 

- kept for his benefit. 

A decree-holder who knowingly acquiesces in the 
disbursement of money due to the judgment-debtor 
cannot afterwards come forward and say that the 
amount ought to have kept for his benefit, Guusaram 
v. PARASHRAM Nag. 950 (b) 
Person allowing wrong procedure without 
= protest—Acquiescence can be presumed—He cannot 

subsequently take shelter under plea of wrong 

procedure. 

A person who is a party to certain legal pro- 
ceedings is not entitled to question the legality of 
the procedure adopted in such proceedings except 
in the manner authorised by law, that is, by appeal 
toahighar tribunal and if he allows a wrong 
procedure to be followed without effective protest, 
he must be deemed to have acquiesced in it and 
therefore, to be bound by it. HARDEO SINGH v. Hira 
SINGH Oudh 404 
——_— Person executing sarkat and attorning— 

Whether let into possession — Rule of estoppel 

whether applies to such person— Evidence Act (1 

of 1872), s. 116. 

Where a person executes sarkat and attorns the 
landlord, the person must be deemed to have been 
let into possession and the rule of estoppel as between 
Jandioid ana tenant apples to him. Ramzan 9, 
BANSIDHAR Oudh 295 


Evidence — Admissibility — Documents — Opposite 
party not raising objection to documents filed in 
trial Court as to their relevancy—He cannot object 
in appeal that there was noevidence of formality 
of compariny copies with originals. 

The appellant did not raise any objection as to 
the irrelevancy of the documents filed by the other 
party in the trial Court or deny that they contained 
a tiue and accurate statement of the contents of 
the original documents: f , 

Held, that it was too late for them to object in 
appeal that there was no evidence of the formality 
of comparing the copies with the originals. CHEATRA 
Kunari DEBI v. PARBATI KUER Pat. 262 
— Admissibility — Document — Waiving ne- 

cessity of Jormal proof and objection to inadmissible 

evidence— Distinction — Objection to inadmissible 
evidence, if can be taken in Appellate Court. 

There ig a clear distinction between waiving the 
necessity for formal proof of a document, an objec-. 
tion which, if raised in the trial Court, might have 
been made good by the opposite paity and object- 
ing to the admission of evidence which the law 








forbids to be received. In the latter case acquiesc-, 
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ence in the Court below is no bar to raising the 
objection in a superior Court. 

An unregistered document affecting immovable 
property may be received as evidence of a collateral 
transaction not réquired to be effected by registered 
instrument. SRI MABABIRJI v. RamNata KASARWANI 

5 Pat.-209 
Documents—Admissibility—Parties must get 

fair chance to produce evidence. g 
Where the question is as to whether the documents 
should or should not be taken in evidence by the 

Appellate Court the Court has to distinguish bet- 

ween two things: one, a request to the Appellate 

Court to take in evidence documents rejected by 

the trial Court, and the other, a complaint that 

a party had not had a sufficient opportunity before 

the trial Court to produce all the evidence, 

deciding such question the only thing the Court 
has to see is whether the parties hada fair chance 
of placing their respective cases before the Court 
or not. SgEoconmnp Rat vy. DEONARAYAN AHIR 
Pat. 216 
Document, recital in, regarding boundaries— 
Admissibility against one of the executants. 
The statement as regards boundaries of certain 
-land made in kabuliyat is admissible in, evidence 
against one of the parties, it not being a case of 
recital of boundaries in athird party document. 
KIRANOHANDRA Roy Baiapur o: Tarak Nats Gango- 
PAD YAY ; Cal. 460 


Evidence Act (I of 1872), ss. 13, 40 to 44—S, 13, 
_ scope of—Judgment not inter partes and not admis- 
sible under ss. 40 to 44—Plaintiff seeking to establish 
through judgment fact proved in previous action to 
which defendant was not party—Whether admissible 

under s. 13, 

Section 13, Evidence Act, is nothing more than a 
declaration of the Common Law rule of evidence in 
England, but it has been given a wider construction 
in India. Tt is not confined as it is confined in Eng- 
land to the proof of incorporeal rights. But the ap- 
plication of the section cannot be extended to allow 
judgments to be used which are detmitely exclud- 

-ed by ss.40to 44, Evidence Act. A judgment in 
which what is sought to be established by the plaint- 
iff isa fact proved in a previous action to which 
the defendant was not a party, is inadmissible in 
evidence: : 

Held, aleo thatthe Commissioner's report in the 
previous case was not admissible. RAGHUPAT TEWARI 
y, NARBADES WAR PRASAD TEWARI Pat. 664 
-——— s. 30. Ser Confession. 569 


s. 30—Conditions of applicability— Accused 
and co-accused not tried for same offence—State- 
ment of co-accused is not admissible—Corroboration 
ag necessary, 
One of the conditions requisite to the successful 

application of s. 30, Evidence Act, is that the accused 
must be tried jointly for the same offence. Then 
when a confession made by one of the co-accused 
affecting himself and another co-accused is proved, 
the Court may take such confession into consideration 
against the co-accused as well as against the accused 
who made it. But where the co-accused isnot tried 
for the same offence, hig statement should not be 
taken into account against the accused. 

As the statement of a co-accused ranks lower than 
the evidence of an accomplice because it is not made 
on oath nor is it tested by Gross-examination, Gorro- 
borative evidence is always necessary. Mewo BADAL 
9. EMPEROR Sind 37 
8, 30— Warrant “case—Accused pleading 
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guilty—Hiz confession, whether can be used 
agatnst co-accused. 
In warrant cases, it is discretionary with the 
Magistrate to defer conviction of the accused who 
pleads guilty and use his confession against the 
other co-accused under s. 30 of the Evidence Act. 
AMDU MIYAN v. EMPEROR Nag. 582 FB 
—————s 35—Village Crime Note Book—Entries in 
aoe under s. 35, Evidence Act CI of 

1872). i 
The Village Crime Note Book is one of the regis- 
ters prescribed for station houses under s. 621 of 
the Police Manual and according to s. 636 every 
cognizable crime committed in avillage should be 
entered in it. Where there is an official duty cast 
upon any officer to make anentry and in pursuance 
of such a duty he makes an entry “in his register, 
such entries are admissible in evidence under s. 35 
of the Evidence Act. Entries in the Village Crime 
Note Book are, therefore, admissible to prove that 
certain crimes were reported and registered but of 
course, they are no proof against persons named as 
suspects in them. AMDU MIYAN 2. EMPEROR 
Nag. 587 


——— sg. 40 to 44. Ser Evidence Act, 1872, roe 
4 


s. 44 — Principle, if can be eatended to 
eases of gross negligence, 
The principle of s. 44, Evidence Act, cannot be 

extended to cases of gross negligence. TALLURI 

VENKATA GESHAYYA V. THADIKONDA KOTISWARA me 4 

s 44—Scope of—Collusion between parties 
to previous suit proved—Judgment cannot act as 
bar. 

The meaning of s. 44, Evidence Act, is that if col- 
lusion is proved then the judgment in that suit 
which is relevant under 6, 40, cannot act as a bar, 
PARBATI v. GAJRAJ SINGA All. 624 
Ig 54—Avidence of previous conduct of 

similar character to suggested crime—sS. 54, whether 

infringed. 

In cases of crime where it is thought desirable 
by the prosecution to bring evidence of previous 
conduct of a similar character to the suggested 
crime before the jury, the intention of s. 54, Hvi- 
dence Act, is not infringed, because that section 
refers to specific evidence of bad character not con- 
fined to acts similar to the crime which was being 
investigated which may influence the jury on the 
question of motive which is dealt with in the same 
connection and such a motive, of course, must be 
the same kind of motive that, in all probability 
actuated the mind of the accused or may have ac- 
tuated his mind in committing the crime for which 
he is being tried... RAIKHON BORO v., EMPEROR 
Cal, 364 
—s, 90. Sse Practice 647 
Ls. 90— Ancient document — Corroboration 

by evidence of enjoyment—Necessity of. 

Tha mere production of an ancient “document, 
unless supported by some corroborative evidence of 
acting under it, is not entitled to any weight. An 
ancient deed must be corroborated by evidences of 
ancient or modern corresponding enjoyment, or by 
other equivalent or explanatory proof; it is then 
presumed to have constituted part of the actual tians- 
fer of the property mentioned, and the Cours may 
then make the presumption under s, 90 of the Evi- 
dence Act. SpxoraL MANAGER, Covet or Warpg 
BALRAMPUR v. LAL BAdADUR SING a Oudh 950 
s.90—Certified copy not thirty years old— 
- Presumption under 8-90, if cam be drawn, - 
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Where the certified copy of a document is not 
thirty years old the presumption under s. 90, Evi- 


dence Act ‘cannot be raised in respect of it. MULKH. 


Baxo v. MUHAMMAD Banaras KRAN Lak. 647 
— -$ 90—Party tendering document unable to 
say by whom it was written—Document, if admis- 
sible without proof. . 
Settion 90 of the Evidence Act, dees not contem- 
plate that wherea party tendering a document is 
unable to say who prepared -or signed it, or where 
the document itself does not purport toshow who 
prepared or signed it, the mere fact of the docu- 
ment being more than thirty years old makes it 
admissible without proof. SPECIAL MANAGER, COURT 
or Warps, BALRAMPUR v. Lat BAHADUR SINGH 

Oudh 930 

—~-—$. 90—Presumption under—Applicability. 

The rule of presumption Jaidedown ins. 90, Evi- 
dence Act, must be applied with great caution and 
ancient documents which are unsupported by any 
evidence that might free them from the sugpicion of 
being fabricated should not be acted upon and where 
the lower Courts have exercised their discretion 
after considering all the circumstances, the discre- 
tion will not be lightly interfered with SARDARA v. 
AKBAR Lah, 882 

- $. 90—Presumption under s. 90, when can 

be raised~-Extent of presumption. 

Courts should be very careful about raising any 
presumption under s. $0 of the Evidence Act, in 
favour of deeds which are ‘produced practically for 
the first time during the trial of suitsin which 
proprietary rights are set up onthe basis of those 
deeds. 

A presumption under s. 90of the Evidence Act, 
only extends to the genuineness of the document, 
but does not go further to the extent of holding that 
the document was in fact executed by a person pos- 
sessed of the requisite authority. SPECIAL MANAGER, 
Cover or Warps, BALRAMPUR v. LAL BANADUR SING. 

Oudh 930 

— $. 91—Kabuliyat shuwing contract by lessor 

to give khas possession—Lessor, if can prove any 
other arrangement. 

Where the kabuliyat shows a contract that the 
lessee would get khas possession of the lands, an 
oral evidence to show that there was any other 
arrangement between the parties, is not admissible 
under s. 91, Evidence Act NABIN Cpanpra ROY. 
` RAJENDRA Kumar NGA OL0UDLURY Cal. 567 
ss. 101, 106, 114—Suit under s. 53 (2), 

Patents and Designs Act, for damages and 

injunction—Onus of proving knowledge of plaintiff's 

right—S. 108, if applies—Presumption under s. 114 

— Plaintiff failing to substantiate case for damages 

— Defendant giving undertaking not to infringe 

plaintiff's right—Duty of plaintiff to get under- 

taking embodied in judgment—Failure and conse- 
quent continuation of proceedings—Cost for 
subsequent proceeding—Costs. 

In a suit under s. 53 (2), Patents and Designs 
Act, for damages and for injunction restraining the 
defendant from infringing the plaintif's copyright 
in respect of certain designs, the buiden of establish- 
ing that the defendant had knowledge of the 
plaintift's rights in these registered designs, or that 
he had applied orcausedto be applied such de- 
signs to the articles which he had sold is on the 
plaintiff and s. 106, Evidence Act, has no applica- 
tioh and nor does the presumption under s. 114, 
Evidence Act, arise -in such a case, 

And where in such a case the plaintiff is unable 
to prove his claim for damages and the defendant 
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gives an unconditional undertaking to the plaintiff 
and to the Court not to infringe the copyright, so 
long as it subsists, the plaintiff should ask for, 
judgment embodying the undertaking, Jf he fails 
to ask for relief at a time when he could have 
obtained it, and goes on with the suit, he cugh not 
to get the costs incurred by so doing. UaLico PRINTERS’ 
Association, Ltp.v.D. N. MUKERIKA Cal. 535 (b) 
S.106—Facts within special knowledge of 
accused — Accused must explain them — Facts 
capable of being known to others as well—S. 106, 
whether applies—Duty of prosecution to prove 
: those facts against accused. 
< Section 106, Evidence Act, - contemplates facts 
which in their nature are such as to be within the 
knowledge of the accused and of nobody else. It 
has no application to cases where the fact-in ques- 
tion, having regard to its nature, is such as to be 
capable of being known.not only by the accused but 
also by others if they happened to be present when it 
took place. The section cannot be invoked to make 
up for the inability of the prosecution to produce 
evidence of circumstances pointing to the guilt of the 
accused, Where facts proved by evidence give rise to 
the inference of guilt, unless rebutted, it is not the 
result of the application of s 106, but of the proba- 
tive force of such facts, Ram Buarosey v, Emperor 
All. 430 
—~———s. 110 —Ostensible lawful entry—Forcible 
dispossession—S, 110, if can be called in aid 
Wherever s. 110, Evidence Act, can be called in 
aid by the plaintiff the Courts can give effect to 
- it, that is to say, wherever the plaintiff's original 
entry had an ostensible lawful basis, the plaintiff is 
entitled to a decree without being called upon to 











negative the alleged defect in his title. LILKU Masto 
v. AMAR Manto Pat. 305 
— sS, 114. 
Sres Evidence Act, 1872, ss. 101, 106 535 (b) 
“Ser Penal Code, 18t0, ss. 411, 414 91 
— s. 114, cls (e) and (Ð. See Bengal 
Embankment Act, 1862, ss. 6,76 (b) 699 
s.114 illus, (a)— Presumption’ under— 


- Possession of stolen property — Presumption of 
guilt, when arises—Duty of prosecution—-Onus— 
Penal Code (Act XLV of 1860), s. 411. 

Under s. 114, Evidence Act the Cou1b may, if the 
circumstances justify it, draw a presumption of 
guilt against a person who is in possession of stolen 
property; but the section does not lay down that 
whenever a person is In possession of stolen goode 
a presumption of his guilt automatically arises, 
The illus. (a) itself shows that the presumption 
will not arise unless the accused is in possession 
of the goods soon after the theft and unless he is 
uneble to account fur his possession. If several 
months have passed, or 1f the accused is able to 
give an apparently reasonable explanation of his 
posscssion of the stolen property, the presumption 
will not arse. Section 111 does not relieve the 
prosecution cf the onus of proving the accused's 
guilt in respect of a charge under s. 41], Penal 
Code; the onus is there just as in the case of any 
other charge but under certain conditions a presump- 
tion may arise to alleviate it. Girvan O1 ANDRA v. EM- 
PEROR All. 363 
=- s. 114, illus. (1)—Mortgage bond in posses- 

sion of mortgagor— Court believing mortgagee's 

evidence that debt has not been satisfied— Pre- 
sumption under s. 114, illus. (i) does not arise. 

Where the Judge has believed the mortgagee's evi 
dence that the debt has not been satisfied, and tha 
he was unable io recover the mortgage money, ther. 
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is no room forthe application of a presumption 
under s. 114, illus. (4), Evidence Act, thatthe bond 
has been satisfied because it is in possession of the 








mortgagor. BALKESIA Y BHAGWAN GIR Pat. 451 
s, 115. Ser Muhammadan Law 61 
s. 116. Sres Estoppel 295 


——— 88. 123,124,125, 76, 145—Sitatement not 
reduced to writing made to Police Officer during 
investigation—Whether can be used at trial for 
offence not under investigation when tt was made. 
So far as statements not reduced to writing are con- 

cerned, there is no reason why statements made to 

a Police Officer in the course of an investigaticn 

should not, if relevant under the Evidence Act, be 

used at a trial for an offence not under investiga- 
tion when they were made, provided that they are 
not held privileged by the provisions of ss. 123 and 

124, Evidence Act. Bars Nats BHATNAGAR V MU. AM- 

MAD DIN Lah. 501 


s 154—Hostile witness — Court's discretion 
in allowing prosecution to declare witness hostile 
and cross-examining him, should be unfettered— 
Value of such witness is same as other ordinary 
witnesses. 

Section 154, Evidence Act, in no way fetters the 
discretion of the Court to permit leading questions 
to be put by a party to his own witness, and it is 
not at all desirable that the discretion of the Court 
in thismatter should be fettered. As regards the 
evidence of witnesses who have heen declared 
hostile; it is evidence inthe case in the same 
menner and tn the same extent as that of any other 
witnesses whether called by the prosecution or by 
the defence. Dron: ARI Korrr v. Emperor Pat.726 
8.154—Hostile witness ~How to be dealt 

with-—Duty of prosecution in such cases. 

It is not right to declare a prosecution witness 
as hostile. The only way in dealing with witnesses 
who go back on their statements or testify in a 
way which is frankly against the interest of the 
party calling them, lies with the Judge of the Court, 
It is the duty of the Publie Prosecutor in such 
circumstances or of Counsel representing the Crown 
to formally ask the leave of the Couit to cross- 
examine the offending witness both with regard to 
the evidence he has already given which is com- 
plained about and also, if necessary, to put ques- 
tions to him to discredit his testimony generally. 
SAMARALI vy JIMPEROR Cal. 323 
Executlon—Admission in previous execution pro- 

ceedings—Line of attack contrary to it, if can be 

taken in subsequent proceedings—Constructive res 
judicata, tf applies. 

Where during prior execution proceedings the 
decree-hclders admitted that ancestral property was 
not liable to attachment and sale in execution of 
their deciee, the doctrine of constructive res judicata 
applies and the decree-holders cannot, during subse- 
quent proceedings, adopt a line of attack which was 
not adopted during the earlier execution proceedings, 
and which, if taken, was piven up. LAL MOHAMAAD v. 
Firau KHEM O. AND-RADHA Kisean Lah. 982 
Application by two persons—Death of one— 

Survivor, if can continue on behalf of both. 

Where an application for execution is by two 
persons, on the death of one of them the execution 
proceedings cannot be said to have terminated auto- 
matically. The surviving decree-holder can con- 
tinue the same for the benefit of himself and the 
legal representatives of his co-decree-holder and all 
that he is required to do is to state to the Court the 
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fact of death of his co-decree-holder and the names 

of the legal representatives Ksxirope Cuanpra Par 
Onoupuury v. BRApMANATA PAL CuoupnuRY 

A Cal, 374 

Application for execution filed before date 

mentioned in decree—But counter filed and order 

only after that date — Irregularity, if can be 

condoned—Discretion of Court. 

Where the application for sale in execution ig 
made earlier than the date fixed in the decree, but 
at the time when the Court was pasbing the order 
the due date for the application had already ex- 
pired, and it had in fact expired before the counter 
was filed by the judgment-debtor: 

Held, that it amounted to little more than a mere 
technicality that the actual date of the application 
was earlier than the earliest date which the decree 
provided for and the Court had discretion to con- 
done the irregularity, if no prejudice would thereby 
be caused to the opposite party. PANAGANTI 
VENKATARENGA Rayanim GAR v. SREE Manant Pprayag 
Doss Jez Varu Mad.979 

Auction-purchaser subsequently losing portion 
of property under decree passed in suit by third 
porty—Suit for recovery of purchase money— 

Maintainability of—Limitation for suit—Limita. 

tion Act (IX of 1908), Sch. I, Arts, 62, 97, 120, 

An auction-purchaser, who subsequently loses the 
property under a decree passed in a suit brought by 
a third party is entitled to bring a suit for recovery 
of his purchase money as against the decree-holder 
under the genéral principles of justice, equity and 
good conscience. The fact that he has been disposses~ 
sed only of a portion of the property does not affect 
the right. i 

Such a suit is governed by the three years’ 1ule 
cf limitation either under Art. 97 or Art. 68, Limitation 
Act, and not by Art. 120. GoBIND PRASAD v. Hasan 
SHAH h Oudh 705 

Decree without jurisdiction—Decree not set 

aside—If binding on executing Court. i 

A decree passed without jurisdiction is binding 
on the executing Court unless it is set aside by 
proper remedies. COMMITTEE oF MANAGEMENT FOR 
GURDWAEAS, AMRITSAR vV. CENTRAL BANK oF INDIA, 
LTD , AMRITSAR Loh. 143 
Mortgage decree— Partition impeached ag 

collusive—Right of co-owner— Purchaser buying 

property with notice of alleged partition—Nf ect of. * 

Where the mortgage created by one òf the co- 
sharers is followed by a partition and the mort- 
gaged property is allotted to a cosharer or eo 
sharers other than the mortgagur, they take the 
allotted property in the absence of fraud free from 
the mortgage and the mortgagee can proceed only 
against the property allotted to the mortgagor in 
substitution for bis undivided share. But when the 
judgment-creditor disputes that the subsequent 
partition is a bona fide partition contending that it 
was collusive, the question cannot be gone into in 
execution proceedings. It is open tothe mortgagee 
to put up to auction the right, title and interest of 
his mortgagor in the property in suit; and all that 
the co-owners can claim is that it should be notifi- 
ed at the auction that there has been a partition 
by which a specific portion has been allotted to 
the mortgagor and that the co-sharers contend that 
the rights of the purchaser, if any, will be against 
the portion allotted to the mortgagor and not againgt 
the whole property unless he can show that the 
partition, if any, was fraudulent. If the purchaser 
buys the property with notice of the alleged parti- 
tion, it will be for him then to litigate the ques- 
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tion whether the award which effected the partition 
was a fraudulent award or not, and if it is held 
that the partition was not fraudulent he can only 
get that specifie portion of the property which has 
Deen allotted under the award to the mortgagor. 
TuLSIDAS HorosanD v. KARIMANO Sind 128 (b) 

Transfer of decree for execution—Transferee 

Court cannot question validity of decree on ground 

of jurisdiction. i 

A subsisting decree passed bya duly constituted 
Court that haThot been set asidein proceedings by 
-way of appeal, revision, review or otherwise by due 
-process of law, isnotto be treated asa mere nullity 
- but ig binding and conclusive against the parties 
thereto duly impleaded inthe suit. A Court to which 
such a decree has been transferred for exe ution 
must take the decree as it ‘stands, and is note ititl d 
to question the validity of the decree upon the gr und 
-that the decretal Court had no jurisdiction, territorial, 
-personal, or pecuniary, to pass it. JAGANNAT.L 
FAKIRO iAND V. SHIVNACAYAN RAMLAL Bom. 961 
Factories Act (XXV of 1934), 5. 37. Sex Factories 

Act, 1934,88 43, 42 i 736 
.— S$, 43, 42, 37, 60— Exemption—Whether 

can be inferred from specified exemptions—Factory 

covered by exemption under s. 37 —Work found to 

be going on during period of rest—Infringement 

of provisions of s 42—Proprietor and manager, if 
. punishable under s. 60 (h) (1). 
- ‘Where under rules made by the Local Govern- 
ment, exemptions es to special classes of persons 
exist, they have to bs specific, and the secti ms 
from the provisions of which exemption is given 
have to be clearly specified in such rules. They 
cannot be deduced inferentially from other specified 
exemptions nor a particular exemption should be 
allowed to override the provisions of a section not 
specifically included in such exemption. 

Tt is impossible to infer that because the factory 
enjoyed an exemption as regards s. 37, Factories Acs, 
it must be presumed that it was not required „to 
observe the provisions of ss, 39and 40. An exemption 
from the provisions of s. 37 does not carry with it an 
exemption from tha provisions of as. 39 and 40. 

Where a dyeing, bleaching and printing factory 
is exempt from observation of intervals of rest re- 
quired bys. 37, but it was found that work was 
actually going on during the period shown as 
period of rest in the notice of periods of work 
maintained inthe factory, the proprietor and mana- 
ger are guilty oat w (b) (a) fr uae a aa of 

-ovigions of s. 42. IMPEROR V. R. J. Mistry 
the provisio : Bom. Fae 
—Intention to deceive, tf necessarily inten- 
epee injure—Action for deceit—Ussentials of, 

An intention to deceive is not necessarily an in- 
tention to injare or cheat, and if the defendants make 
to the plaintiff a statement as to price and deposit 
which they knew tobe untrue, and do so with a 
view to the plaintiff entering into a purchase, there 
is a sufficient basis foran action of deceit, provided 
always that the plaintiff relied upon the statement, 
Tf itcan be said that the statement made by the 
defendants was untrue but that the person making it 
did not appreciate that it was not the truth, this 
would, however, be consistent with honesty and would 
ground no charge a fraud. * Goce cana FINANCE 

. MESSRS. Appison & Company, LTD. 

OOMPANY V aaao 

————ľuit te set aside ex parte decree on 

ground that it was obtained by fraud—Mere allega- 

- tion of plaintiff's perjury—Whether suficient to 
<. constitute fraud. R 
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The mere allegation that the plaintiff had per- 
jured himself is not sufficient to constitute a fraud 
for the purpose of setting aside a decree obtained 
from acompetent Court. It was not intended that 
a suit based upon the plea of fraud should be used 
merely inorder to get a matter re-heard and on 
appreciation of the evidence which satisfies the un- 
successful party. Narainpas MAWI v. THAKURDAS 
KREMCAAND Sind 438 (a) 
Férries—Private and public ferries, distinction— 

Private ferry, whether can be immovable property 

—Right to collect tolls, whether immovable property 
+ -——Suit to recover possession of public ferry under 

s. 9, Specific Relief Act (I of 1877)—Maintainabili- 
- ty. 

As regards ferries, a distinction must be drawn 
between a public ferry and a private ferry. A 
private ferry may be appurtenant to immovable 
property and may be immovable property, and in 
fact it would be difficult to conceive a private 
ferry which was not immovable property. On the 
other hand the lessee cf a publicferry under s. 8, 
Northern Indian Ferries Act, is merely the lessee 
of the tolls of a public ferry. The public ferry re- 
mains in the possession of the public authorities 
and all that is let is a right to collect the tolls of 
that public ferry such a right to collect tolls is in 
no way immovable property and such lessee cannot 
recover possession under s. 9, Specific Relief Act. 
MOHAMMAD WAHID Kran y. DISTRICT Boarp, BARBILLY 

All. 228 (b) 
General Clauses Act (X 011897), s. 3 (39). Ser 

Hindu Law | i 276 
Government of India Act, 1915 (5 & 6 Geo, V, 

C. 61), s. 96-B—Rightof Crown to dismiss servant 

—Civil Service Rules, r. 55-—Removal of servant 

contrary to provisions of r. 55—Right to com- 

pensation—Measure of compensation—Factors to 
be considered—Damages. 

The right of the Crown in India to dismiss a ser- 
vant is absolute unless there is some provision in 
the Government of India Act or of the rules made 
thereunder, which limits it butruleshave been made 
under the powers conferred by the Act, and certein 
formalities; have to be complied with before the 
Crown can lawfully “remove” a person from its 
service in India. The procedure to be adopted be- 
fore a person is removed from the service of the 
Crown isto be found in r.55 of the Civil Services 
(Olassificaticn, Control and Appeel) Rules.. 

The plaintiff was placed under suspension and 
called upon to show cause why he should not be 
dismissed or removed from his appointment on 
account of gross carelessness, involving the loss of 
the files and papers relating to two important matters 
which were being dealt with in the office of the Home 
and Political and Judicial Departments. The Chief 
Secretary 1emoved him from appointment disbeliev- 
ing his explanation without hearing his witnesses. 
-He also took into consideration the fact that he was 
an insolvent and no opportunity’ was offered to the 
plaintiff of explaining why he had applied for ad- 
judication in insolvency. He also took into consi- 
deration adverse reports: - 

Held, that the plaintiff was removed from Govern- 
ment service contrary to tbe provisions of r. 55 
and this amounted to wrongful dismissal ia law 
and entitled the plaintiff to damages. 

- Held, also, that he was not entitled to a sum based 
on what he would have received by way of salary 
and pension if he had been allowed to remain in 
Government service till the age of retirement. : The 
likelihood of the plaintiff obtaining other employ- 
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ment was tobe taken into account. The Court was 
also entitled to take into account the facts which 
. were proved against him in the course of the in- 
quiry and the right which the Crown had tə dis- 
pense with his services at will. Damages in an 
action for wrongful dismissal cannot include com- 
pensation for the manner of dismissal or for injured 
feelings or for the loss which the dismissed servant 
may sustain from the fact that the dismissal of 
itself makes it more difficult for him to 6ébtain 
fresh employment. The precise amount of the dam- 
ages could not be estimated but the amount awarded 
must be reasonable. As he was wrongfully dismiss- 
ed, he was entitled to the amount of salary which 
was deducted during his period of suspension. 
But he was not entitled to full pension, The Court 
should also consider the fact that the Crown had 
the right to dispense with his services at any moment. 
J. C. MAURIOE v. SEORETARY OF Stats Rang. 558 
Government of india Act, 1919 (9 410 Geo. V, 

C. 101), s. 32—S. 32, scope—Right of action,\ if 

limited by s 32, 

Section 32, Government of India Act, has no effect 
to limit or bar the right of action of a person en- 
titled toa right against the Government, which 
would otherwise be enforceable by action against it, 
merely because an identical right of action did not 
exist at the date when the Hast India Oompany was 
the body if any to be sued. R Venkata Rao v. 
SECRETARY or Starz For INDIA IN COUNOIL PC 516 
—~—~S, 96-B. Sree Master and Servant P C 513 

S. 96-B—Party, aggrieved by Government 

order— Remedy, if lies by civil action. s 

No right of civil action is given by the rules 
made under s. 96-B, Government of India Act, in- 
cluding the pension rules, toa person in the service 
of the Orown who is aggrieved by the action of the 
Government. R. T. RANGAOHARI v. SECRETARY OF 
STATE FOR INDIA IN COUNOIL PC 513 
~— —-S. 96-8 —Pension rules—Decision arrived at 

by competent offictals—Successors in office re-con- 

sidering and arriving at different decision ~ Right 
of aggrieved party to complain. 

Where the case is one in which after Government 
officials duly competent and duly authorised in that 
behalf have arrived honestly at one decision, their 
successors in office, after the decision has been 
acted upon and isin effective operation, purport to 
enter upona re-consideration of the matter and to 
arrive at another and totally different decision, an 
order purporting to remove a person from service 
in pursuance of such procedure ata time when he 
had for some months duly and properly ceased to 
be in the service, is a mere nullity and cannot 
stand. Such person has every right to complain of 
the stoppage of the pension asa breach of the rules 
relating to pensions, R. T. RANGACAARI v. SECRETARY 
or Stare FOR INDIA IN Counor P C513 
——— $. 96-B—Scope of —Dismissed servant, if 

has right enforceable to hold his office in accordance 
with rules and can be dismissed only as provided by 
rules anlin accordance with procedure—Wrong 
dee and redress called for—Yet, civil action does 
not lie. 

Section 96-B, Government of India Act, 1919, in ex- 
press terms states that office is held during pleasure. 
There is, therefore, no need for the implication of this 
term and no room for its exclusion. The argument 
for a limited and special kind of employment during 
pleasure but with an added contractual term that the 
rules are ta be observed is at once too artificial and 
too far-reaching to commend itself for acceptance. 
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for redress of grievances by administrative process 
and sub-s. 5 in conclusion reaffirms’ the supreme 
authority of the Secretary of State in Council over 
the civil service. Consequently, the statute does not 
give aservant of the Government of India governed by 
the Civil Services Classification Rules, a right enforce- 
able by action to hold his office in accordance with the 
tules and that he could only be dismissed as pro- 
vided by the rules and in accordance with the pro- 
cedure prescribed thereby. The Public Servants 
Inquiry Act, has no bearing on the action, where the 
servant does not fall within the scope of that Act; 
nor does a stipulation that the absence of an enquiry 
under that Act is not a bar to the removal of a servant 
constitute any reason why the absence of an enquiry 
under these rules should not be a bar to removal. 

The terms of the section as containing a statutory 
and solemn assurance that the tenure of office though 
at pleasure will not be subject to capricious or arbi- 
trary action but will be regulated by rule. The 
provisione for appeal in the rules are made 
pursuant to this principle. It is obvious, there- 
fore, that supreme care should be taken that this 
agsurance should be carried out in the letter and in 
the spirit and the very fact that Government in the 
end isthe supreme determining body makes it the 
more important both that the rules should be strict- 
ly adhered to and that the rights of appzal should 
be real rights involving consideration by another 
authority prepared to admit error, if error there 
be, and to make proper redréss, if wrong has been 
done. But even when mistakes of a serious kind 
have been made and wrongs have been done which 
call for redress, as a matter of law, such redress is 
not obtainable from the Oourts by action, To give 
redress is the responsibility of the executive Qov- 
ernment, VENKATA Rao v. SEORETARY oF STATE FOR 
INDIA IN Counoin PG 516 
Guardians and Wards Act(VIII Of 1890), s. 17 

—Appointment of guardian—Welfare of mitnor— 

- Hindu girl abducted and converted—Conversion not 

based on religious conviction—Mother though Hindu 

should be appointed guardian. 
appointing a guardian under the i 
and Wards Act the welfare of the minor ite a 
consideration, and the term “ welfare " includes both 
material and spiritual welfare, 

Where the alleged conversion of a Hindu girl to 
Islam does not appear to have been based on any 
religious conviction arising out of the girl's study. 
but merely on the girl’s wish to throw in her ‘lot 
with the man who abducted her and there wag 
nothing to show that her mother was not a fit guar- 
dian except that she was a Hindu: 

Held, that the girls conversion was no valid 
reason to refusa to appoint the mother as guardian 
Mansa DEVI v. Makaar Pesh. 551 
Hindu Law—Adoption—Adoptee, if full brother 

of daughter of adoptor's another wife. 

Obiter.—The daughter of the wife of a Hindu 
who had adopted a son, but who had not associated 
this wife inthe adoption, cannot be regarded as the 
“full” sister of the adoptee but only a half sister 
RAMESAWAR V. GANPATI Devi Loh. 753 
Ss - Adoption by widow—Consent of 
jar aaa Ja once given, whether can be revok- 
ed. j 
_ When a sapinda, upon a dispassionate considera- 
tion of the question, once gives his consent he 
cannot arbitrarily or capriciously withdraw it’ A 
husband’s authority and a sapind pr 


; BAN ay AL pinda's consent are 
entirely dissimilar in this respect. SIVASURYANARAYANA : 
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Alienatlon— Necessity — Manager — Joint 
family property mortgaged by manager — Part of 
debt for legal. necessity — Portion as to necessity 
and non- necessity, unascerta:ined—Creditor's right 
of aporopriation during pendencu of mortgage suit. 
Where the manager of a joint Hindu family mort- 

gages joint family property and the portion of the 

debt is not raised for legal necessity, when two 
portions of thedebt have not been definitely ascer- 
tained, and the mortgagee regards the whole debt as 

. one debt, it is notopentothe creditor during the 

pendency of the suit to appropriate the payment to- 

wards an unknown and unspecified portion of the 
debt; but he may make the appropriation, if the 

two portions are definitely ascertained in such a 

way ag to make them constitute two distinct debts 

although parts of the same loan, Gasram SINGH 2. 

Kayan Mab i All, 423 F 8 

-— Necessity—Widow — Alienation for 
payment of husband's barred debts is alienation 
for legal necessity. i 
A Hindu widow can penato 
4 ay up his barred debts 

perry SE what are legal necessities under the 

Hinda Law all those “necessities” which the Hindu 

Law-givers have recognised as, legal, justifying 

alienation of properties by a limited owner must bo 

included. Payment ofan antecedent debt legally in- 
curred is a legal necessity. This necessity does not 
cease to be “legal” under the Hindu Law when the 
debt has become barred under the Statute Law. If 
the Hindu Law authorizes a limited female owner to 
incur debt for certain purposes and also authorises 
her to alienate properties for the payment cf that 
debt, the authority cannot be said to have come to 
an end simply because the enforcement of payment 
of that debt has become barred. Legal necessity 
does not mean enforceuble necessity. Hindu Law is 
very strict about the payment of debts. DAROGI Rat 

v. BasbEO Manto f Pat. 555 

Necessity — Widow—Consent —Con- 
sent of reversioner, whether raises presumption of 
necessity —Presumption, whether rebuttable. 
When an alienation ofthe whole or part of the 

estate by a Hindu widow is to be supported on the 

ground of necessity, then if necessity is not proved 
aliunde and the alieneedoes not prove inquiry on 
his part and honest belief in the necessity, the con- 
sent of such reversioners as might fairlyi be expect- 
ed to dispute the transaction will be held to afford 
presumptive prool that the transaction was a pro- 
per one. This presumption no doubt, is a rebuttable 
one, Basane BAHADUR Singa v. RAMESHAR Bux 

SINGH _ Oudh 113 

Powers of co-parcener in Bombay 
—Gift by one co-parcener Lo another of undivided 
share — Legality of. 

In Bombay a co-parcener can sell, mortgage Ji 
otherwise Shen his interest inthe co-parcenary 
roperty for value. , 
Phe disability onthe part of a co-parcener to gift 
away his undivided interest depends upon the prin- 
ciple that it is subversive ofthe right of partition 
which is inherent in a co-parcener, and, secondly, it 
is not possible for a co-parcener until partition | to 
say that he is entitled to any particular share. The 
true principle is that a c3-parcener cannot do any act 
which is tothe prejudice of his other co-parcencrs, 
or which infringes their rights over the common 
propali ty, except with their consent, express or im- 
plied. in Bombay if two co-parceneis are entitled 
io the whole property botween themselves, one of 


them can with mutual concurrence gift his-share in 











her husband's pro- 
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the undivided property to the other. 
Hanmant NAIK v Surixiwas Narayan NAIK 
Bon. 883 
Allenation—Sale by guardian set aside— 
Sutt on original transaction—Nature of order to be 
passed—Suit for recovery of possession only— 
Mesne profits, award of. 
Where a person sues to set aside the original 
transaction, whether it be a sale by a Hindu widow, 
or manager of ajoiut Hindu family, or guardian of a 
minor and he makes the original parties to the 
transaction, or their representatives, parties, he is 
entitled to an order restoring the parties to their 
original position, In such a case the Court is in 
a position to make such an order as is just and 
equitable, and to provide that the plaintiff recovers 
the land with mesne profits from the date from 
which he was dispossessed, ¿and the defendant- 
purchaser gets back his purchase money with interest, 
and ina proper case other moneys to which hs may 
be entitled. But where the plaintiff merely seeks 
an order for recovery of possession, he is only entitled 
to mesne profits as from date of suit, MALLAPPA 
GourupapapA BELVALDAVAR 9. ANANT BALKRISHNA 
NARAYANPEIT Bom. 154 


— —— Widow — Alienation in excess of 
powers—V alidity. 

An alienation by a Hindu widow in excess of her 
powers ig not void but is prima facie voidable at 
the election of the reversionary heir, who may affirm 
it or treat itas a nullity. Till then it is valid and 
good. LiILKU Matto v, AMAR Mauto Pat. 305 
-— -— Widow—Gift of entire property in 
favour of minor daughter who is next reversioner 

and her husband jointly—V alidity of. 

Although a widow andthe next reversioner can 
validly pass a deed in favour of a stranger, the 
rule does not apply when the widow alienates in 
favour of a stranger and the reversioner jointly 
especialiy when the latter is a minor, Consequent- 
ly, where a Hindu widow gifts away the entire prop- 
erty inherited by her from her husband, jointly to 
her minor daughter whois the next reversioner and 
her husband, the gift is not valid. The property 
can beclaimed by the person who is the next re- 
versioner atthe time of her death. BALA Duoxpt 
Satwape v. Baya Buacvant PATIL Bom. 771 
——-Debis—Debts by daughter for shradh of 

father when widow alive—Debi held to be incurred 

by widow—Alienation to pay off such debt ts 
binding on reversioners, 

It is the duty of the widow to perform the shradh 
of her husband. This being the case, it is of no 
importance that the loan was actually taken by the 
daughters who must have been acting on behalf of 
their mother. The debt is there and for all practi- 
cal purposes it is a debt incurred by the widow for 
the shradh of her husband. It is, therefore, incumbent 
upon the daughters when they succeed to the 
estate to pay off that debt. Daroai Rarv. Baspzo 
Ma.ato l'at. 555 


Father — Debt by father —Father 
dying and son becoming insolvent—Sutt against 
grondson—Keceiver, if necessary party—Actionable 
claum—Interest of member of joint family in— 
Such co-sharer retiring—Assignment of his share, 
whether necessary. 

No assignment of a vo-sharer’s interest in action- 
able claim is necessary where such co-sharer retires 
from the membership of a joint Mitakshara family 
business and renounces his share therein and in a 
suit based onsuch actionable claim, the legal re- 
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presentative cf such retiring member is not a neces- 
sary party. 
» Where a karta of a joint Hindu Mitakshara family 
business agrees to pay certain debt and after his 
death his son A is adjudged an insolvent and A's 
Bon is sued by the creditor, neither A nor the Recai- 
ver isa necessary party and s. 28 (2), Provincial 
Insolvency Act, has no application to such a suit 
and the Insolvency Court cannot determine the lia- 
bility of A’s son to pay the debt. BRIJMOHAN 9. 
MAHABIR ` Cal. 781 
Debt—Father—Liability of son — Business 
debts of father—Rights ‘of creditor to proceed 
against son and grandsons—Grandsons, if bound by 

such debt—Pious obligation. . 

Sons, grandsons and great grandsons who receive 
ancestral assets are prima facie liable to discharge 
debts created by the father. Whether the liability 
depends on the debt having been incurred for 
family purposes, or upon the pious obligation placed 
on the descendants to discharge the ancestors’ debt, 
the creditor may elect to proceed against any des- 


all the descendants down to the third generation, 

The grandsons cannot get out of their pious obli- 
gation to pay their grandfather's debt unless they 
can prove conclusively the connection between the 
advances made and theact of immorality. BRIJMOJAN 
v. MAHABIR Cal. 781 
— Hindu father incurring debts —Death 

leaving son and widow—Son dying subsequently 

leaving his widow — Property in hands of widows 

—Liability for debts - Right to maintenance, if 

affected. 

There is no distinction at all between a personal 
obligation to pay adebt, which is the duty of the 
original debtor, and the pious obligation enforced 
by the Hindu Law against the son of the original 
debtor. The piety of the obligation does not make 
it cease to baa personal obligation to pay a debt, 

When a Hindu governed by the Mitakshara dies, 
incurring a debt during his life time, leaving a 
son and a widow and subsequently the son dies 
leaving his widow, the propersy left by the son and 
in the hands ofthe widows is liable for the debts 
of the original owner and even their rights of 
maintenance from the property are subject to the 





obligation to pay the debt, MALLAN v. PARMATMA Das ` 


, Lah. 421 
——_—-Widow—Debt on hand note~ Decree 
against widow during her life-time— Whether 
enough to show that debt was for legal necessity— 

Decree, whether binding on reversioners, 

To make the estatein the hands of the rever- 
sioners, liable for the debts incurred by widow on 
hand-notes, fora creditor, it is not enough to show 
that the debt was for legal necessity so as to bind 
the reversioners, but there must be some indication 
in his suit that he wantedto maks the reversioners 
liable for the payment of the debt. 

Consequently, the mere fact that: a decree was 
obtained during thelife-time of the widow, without 
making the reversioners party to it, and thatthe pro- 
perty was attached, wouldnot be enough to make 
the decree binding on the reversioners and the estate. 
Guasit MIAN v. PANOAANAN SINGA Pat. 594 

Family settlement— Validity — Disputes, 
whether should be in existence. 

In order to havea valid family settlement it is 
not necessary that there must be disputes in exist- 
ence at the time when such settlement is arrived 
at. It may be that the members of the family may 
puticipate disputes likely to arise thereafter and if 
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in order to prevent the arising of stich disputes and 
to secure peace and happiness in the family they 
arrive at a settlement among themselves, the settle- 
ment arrived at must be deemed to be valid. BAJRANG 
BAHADUR SINGH v. RAMESHAR Bux SINGA Oudh 113 

Glft—Construction of gift~—Principles. 

The general rule inthe case of a gift made td 4 
Hindu female by her male relations is that in con- 
struing a -deed of such gift, the Court is entitled 
to assume that the donor intended the donee to 
take a limited estate only unless the contrary ap- 
pears from the deed. There is no distinction inthis 
respect between gifts made by a husband to his 
wife and gifts made by a Hindu father to other 
female relations, MARINA MANGAMMA v. MUTHIYALA 
DORAYYA Mad, 59 
——— Gift to female -Estate conveyed, 
whether absolute or limited—Allotment of share 
to widowed childless daughter on partition— 
Daughter, whether gets absolute or limited estate. 
Where during the partition of a joint Hindu 





“family in the lifetime of the father a share was 
cendant liable, as he pleases, Heis not bound to join ` 


given to a widowed daughter who had no children 
andthere was nothing to show that she was given 
an absolute estate in it: 

Held, that the widowed daughter -obtained only 
a limited estate inthe property allotted to her, 
Marina MANGAMMA v. MUTHIYALA DORAYYA Mad, 59 
— Jolnt famlly— Acguisition—Whether on 

behalf of both—Presumption—Onus. 

Even if itis established that one of the brothera 
acted as a manager of property held in common by 
two brothers, it would still not followthat the prop- 
erty acquired by the manager-brother was neces- 
sarily acquired on behalf of himself and the other 
brother in common:unless it was further establish- 
ed that apart from the property held in common the 
manager had no source of revenue from which he 
could make the purchases, PANDU V. JAIRAM 


Nag. 937 
mn Constitution of. : 

A Hindu joint family does not necessarily consist 
of male members ouly. KALYANJI VITHALDAS v. 
CoMMISSIONER OF INCOME TAK, BENGAL 445 PC 
_— Insolvency of member -Effect on his 

share~-Annulment of adjudication — Insolvent’s 
share, whether reverts as joint family property or 
remains member's individual property—Death of 
member before annulment—Share, whether goes to 
his undivided brothers by survivorship or to his 
heirs. 

When a member of a joint Hindu family becomes 
insolvent, his share in the joint family property 
vests in the Official Receiver but the insolvent does 
not ceass to be a member ofthe joint family but 
still continues aS a member thereof. The share of 
the insolvent is, however, in the hands of the 
Official Assignee not as joint family property but 
as separate property available for the benefit of the 
personal creditors of ths insolvent and on the annul- 
ment of the adjudication of the member, his share 
in the joint family property remains as separate 
property, and if on the dateof the annulment he is 
not alive, it will goto nis heirs under the law and 
not to his undivided brothers. LAKSAMANAN OaLTTlAn 
v. SREENIVASA AYYANGAR Mad. 378 
—Manager of joint family property 

and manager of property tn common—Distinction. 

There is the widest possible difference” between 
the manager of a joint Hindu family and the mana- 
ger of the property held in common, The manager 
of the property held in common, for example, can 
receive asalary or can take out ofthe business his 
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fair share and that property when it comes into his 
hands becomes his sole property and out of it he 
¢an buy other property which thereby becomes his 
acquisition. The manager ofa joint family can do 
hone of these things. If he receives any money from 
the family property, it does not become hie Money 
but still remains the family money ; if he uses it 
| for buying property, it does not become his prop- 
erty but it becomes family property. PANDU v. 
JAIRAM Nag.937 
Joint famlly—Partition suit by members— 

Severance of joint status, when takes place—Wahe- 

ther amounts to separation of all. 

There can be no doubt that the institution of a 
partition suit by a member of a juint Hindu family 
‘operates asa severance of the joint status as from the 
date of its institution. The member who institutes the 
suit, intimates to his co-sharers his clear and un- 
equivocal intention or his desire to sever himself from 
the joint family, and the status of the plaintiff as sepa- 
‘rate in estate is brought about by his assertion of 
his right to separate. ‘The separation of the plaint- 
iff, however, does not automatically involve the Sepa- 
ration of the other branches of the family, and it is 
a question of fact in each case whether the other 


members of the family separated or remained united. ` 


‘Their subsequent conduct must be scrutinised and 
thus their intention must be decided,  KANnYALAL 
BHARGAVA w. BANWARI LAL Cal. 657 
ne ar . Partnership—Members,whether form 

partnership— Contract Act (IX of 1872), s. 239— 

General Clauses Act (X of 1897), s. 3 (39). 

“A partnership firm and 
essentially different. The members of a joint Hindu 
family are a body of individuals who come under 
definition of “person,” as given in s. 3 (39), 

` General Clauses Act. Therefore, a joint Hindu family 
‘is a single person and it cannot have a partner- 


ship by itself within the definition of s. 239, Con- ` 


tract Act, so-long as it remains a joint Hindu 
family. Mamasi Ram p. Ram KRISSEN Ran 

All. 276 
-—-—— Maintenance — Widow — Maintenance 

“payable under agreement— Liability to be -dltered 

according to change in circumstances. 

The amount of maintenance payable to a Hindu 
widow under an agreement is liable to be increased 
or reduced according to the change in the circum. 
stances of the family. MUKUNDI v. JAGANNATH 

All.436 

————Marrlage. Sze Custom (Punjab) “719 
—~--anPartition—Agreement to partition pleaded 
by defendant—Burden of proving alteration of 

‘status—Agreement to separate, nature of. 

In a suit for partition, the plaintiff's case was that 
the plaintiff and the defendant, throughout remained 
a joint undivided Hindu family, till the date of the 
suit, The defendant pleaded a previous partition by 
agreement a admitted continuity of the joint family 
Sọ lar’ as externals were concerne i 
date ofthe suit: ii ee wan 

Be that tho ki a proving that the status of 
“parties was altere the terms 
was on the defendant. 4 ee aan 

There isno doubt that a joint undivided Hindu 
family can cease to be such and members of it can 
become separate merely by an agreement to that 
effect. But any such agreement must Clearly indicate 
on the face of ‘it an intention to separate and to 
hold the property which was joint family property 
upto that time in defined shares as separate 

` owners. If on the face of it the agreement is clear 
and unambiguous and it manifests the intention of 


'SHRINIWAS Narayan NAIK 


a jomt family firm are ` 
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the parties to.separate, then nothing more is neces- 
sary to bring about an alteration ofthe status of 
the persons who arethe parties to that agreement. 
BHAMLAL Sine: 9. HIRU SINGA Cal, 942 
————- Partitlion— Essentials. 9 
All that is necessary under Hindu Law to.effect a 
partition isan unequivocal declaration by a co- 
parcener of his intention to separateand enjoy his 
share in severalty. Gunpayya HANMANT NAIK v, 
Bom. :883 
—Partition between two brothers—One 
brother managing: property on behalf of both. 
Where one of the brothers alleges partition 
but says that the other brother managed 
the property in common on behalf of bothand the 





acquisitions made by him were on behalfof both, 


he must establish the position not merely that both 
are tenants-in-common, not merely that the manag- 
ing brother is doing most ofthe work but that he 
is appointed a manager on terms that he should 
draw nothing out of the common property on his 
own account but should continue to hold everything 


that he draws out of the common property on the 


joint account. PANDU 9. JAIRAM Nag. 937 
- Reversioner —Suit by, in representative 
capacity challenging alienation by widow— 
Plaintiff dying during pendency of suit—Right to 
Serres to presumptive heir and not to personal 
err. 

While the widow was still alive, the presumptive 
reversioner brought a suit in a representative capa- 
city for declaration that the alleged alienation by 
the widow would be ineffectual against the rever- 
sioners after the death of the alienor. The plaint- 
iff, however, died during the pendency of the suit: 

Held, that.in sucha suit the ‘right to sue’ sur- 
vives, not tothe personal heirs of the deceased 
pee but tothe next presumptive or contingent 

eirs. . 

Held, further, that the sister's son's widow or 
sister's son's daughter could not continue the suit. 
RAMES..WAR v. GANPATI DEVI Lah. 753 
Succession—Sister’s son's widow or sister's 

son's daughter, whether heir. 

A sisters son's widow or a sister's son's 
daughter is not ın the line of heirs either under the 
Mitakshara or under Act Il of 1929 (Hindu Law of 
Inheritance (Amendment) Act), and, therefore, none 
of them hasa right to succeed under any circum- 
stances, RAMESHWAR V. GANPATI Devi Lah. 753 
Widow—Alienation —Possession—Suit for— 

Possession under alienation by Hindu widow— 

Dispossession—Restoration, whether can be granted. 

Where a person had entered into possession law- 
fully under an alienation made by a Hindu widow 
who was undoubtedly competent to give possession 
of the property for her lifetime and such person was 
dispossessed; he is entitled to restoration both on 
the principle that his ostensible title must be pre- 
sumed to be a good title until displaced by some 
one having a better title and on the principle that 
the alienation in his favour by a Hindu widow is 
in fact good unless and until the nearest rever- 
sioners elect to treat it as not binding on them. 
Linxu Masato v. AMAR MAHTO Pat.305 
—— -Surrender of estate after alienation 

of a portion—Validity. 5 

A Hindu widow does not become incompetent to 
make a valid surrender of her estate to the next re- 
versioner merely because she had already alienated 
certain portionsof tbe estate of her husband, 

Where any portion of what was once the estate 
of the husband has ceased legally to belong to it 
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by reason of an alienation binding upon.the estate, 
‘the conception of the entirety of the estate to be. 
surrendered must reasonably be applied’ only to the 
«existing estate, MULLANGI RAMAYYA v. T'ioNDAPU 
BAPANAMMA Mad. 158 
Will—Construction —Principles. 

In construing the will ofa Hindu it is. not im- 
proper totake into consideration what are-known to 
be the ordinary notions and wishes of Hindis. with. 
respect to the devolution of property Krisunapas 
TuLSIDAS v. DWARKADAS KALTANDAS Bom..172. 
Hindu Law of Inheritance (Amendment) Act. 

(lof 1929) s 2—Sister, whether includes half 

sister, 

Quaere.—Whether. ‘sister’ in s. 2of Hindu. Law of 
Inheritance (Amendment) Act, includes a-half sister.- 
RAMESHWAR v. GANPATI DEVI Lah. 753: 
Hostile witness, Ser lividence Act, 1879, 5. 154 





726.. 
; 225.. 

Necessaries supplied to wifé—Wife having . 
implied authority to pledge credit of her husband.. 


Husband and-wife. See Marriage- 


—Wifeeaecuting pro-note. for: sums; due on account 

of necessaries. supplied—Liability- of, husband.. 

Where a wife executes a pro-note of. sums due in 
respect of necessaries supplied:to her, suited to her 
style of ‘living and she and: her husband lived toge- 
ther as husband and wife, and the wife managed. 


the household affuirs and.in all. the circumstances.. 


appearing in:evidence, it was-reasonable to infer that 
she had express or implied authority. to pledge the 
credit of her husband for.necessaries of life. suited 
to their style of living, then the husband would. be. 
liable under the pro-note, Fira Banoo: LAL BHAGWAN 
Das v. PURCELL All, 280.(a) 
Impartible estate — Maintenance — Maintenance 

given under compromise in. settlement of- disputed 

claim to taluqdari- Profits of, taluqdari dwindling 

—NMaintenance rate, if can be-reduced omgrounds of 

equity-~ Principles of English Equity, if can.be 

applied to Indian contracts—Scope of Contract Act 

—OContract Act (IX of 1872), s. 56- i 

Where a doubtful-claim to the talugdari-was settled. 
bya compromise, under which one of the.claimants 
was allowed maintenance, and at the time the possi- 
bility of: the-profits of the taluga going, down-was: 
not thought of by the parties to the agreement,. om 
the dwindling, of the profits of the taluges the rate: 
of maintenance can be reduced on the grounds of 
justice, equity and good conscience, even. at the. in- 
stance of one of the partiesto the agreement, 

The Oontract Act, does not profess to be a.com- 
plete Code dealing with the law relating to con- 
tracts. Therefore, the principles of, English Equity 
in case of contracte, if they do not contradict any 
provisions of the Contract Act, can be applied. to 
suitable cases by Indian Courts which are Courts of 
Equity as well as of Law. RAMPAL SING g- SURENDRA. 
BIKRAM SINGH Oudh 194 
income Tax Act (XI of 1922), s. 3— Partnership 

of firms and undivided. Hindu family — Shares 

inter se not mentioned in deed—Whether “firm” or 

“other association of individuals,” 

A firm isa mere group of individuals, and a firm, 
as such, cannot legally. be a partner in another firm: 
Where a partnership Union purports to.consist. of 
two firms and one Hindu undivided family, and the. 
shares of themembers of the firm, inter Se} are. Dot 
mentioned in the deed of-partnership, while. this 
partnership is undoubtedly’ a.trading. concern, it 
cannot fall within the definition ofthe word “firm” as.- 
given in the Income Tax-Act.. It.iszmore appropriate 
to regard ib as 
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Mran OHANNU Factories UNION 9, - COMMISSIONER -OF 
Income Tix, PUNJAB Lah. 150° 
8. 4 (2)-—-Contribution to temple agreed to 
at.time of partition—Whether a legal debt—One 
branch paying whole amount. by hundi drawn on 
its. foreign branch-Assessee's branch at foreign 
| branch paying-his'-share—Amount debited in his 
urkadai account in. his.foreign branch accounts— 
Payment, if amounts to remittance into British 
India—Assessability to income-taz.. 5 
A..Ohéttiar family in Madras became divided into 
three branches, A, BandC. At the time of partition 
it was decided that the family should givea sum 
of:money for. the. construction of a temple. This 
amount was- paid to the temple by means of a hundi 
drawn by B on hisshop at Kuala Lampur where 
the kundi was.cashed and:paid. In order to’ pay 
his: share, the assessec A instructed the agent of 
his. Kuala Lampur branch to pay his share and he 
accordingly paid it to Bwho-had paid the whole 


- amount and .debited.it tothe urkadai account of A 


in, his Kuala Lampur accounts.. The assessee con- 
tended’ that, what he had to pay. was only a donation 
and’ not a legal debt, that from. thè facts that the 
liability to pay, whatever its nature was, was 
transferred to'be. discharged. out’ of British India,. 
and thatthe payment was made actually outside 
India,, an arrangement to pay the amount in question 
outside India should be inferred and that, therefore, 
the payment outside British India should: not be 
treated. asa constructive or notional remittance into 
British India ofthe amount which could be assessed. 
under s. 4. (2) of the Act:- | f 
Held, that the assessee had no legal debt to dis- 
charge in. British India with respect to this amount; 
the contribution.. being only in thernature of a dona- 
tion which the family, had intended to make to the 
From, the facts- that the actual payment of 
thè. amount. was made outside British India, and 
the liability to-pay: was-also' outside British India, 
it might be inferred that there was an arrangement 
to. pay, the amount outside British India and not in 
British: India. In, this view the amount in question 
Could not be considered to have been- recsived in 
British India: within the meaning of s. 4 (2), Income 
Tax Act, and hence.could not be assessed:to income 
tax.. RAMANATHAN OuETTIAR v. COMMISSIONER. OF 
Inoome-Tsx, MADRAS h Mad. 434958 
- s. 4 (3) (Hj—Fòr being a charitable in- 
stitution, element of altruism is necessary. 
Before. an institution can be held to be “charit- 
able”, there must be an element of altruism; that 
is to say, the beneficiaries must not be: able to claim 
the benefit. CHamBer or Commerce, Hapur v. Com- 
MISSIONER OF IncomE-Tax, U. All. 38. 
———8, 6—Assessee clarming exemption-on ground - 
of treaty between: Hast India Company and his 
ancestors—Act not giving such exempiion—Act, 
whether ultra - vires—Repeal of exemption by. 
necessary implication—Presumption, whether arises, 
If. there be any. earlier legislation or a treaty. 
between the Sovereign power and the subject for 
special exemption from future taxation, followed by. 
the introduction. by the Sovereign power at a later 
date, of legislature which admittedly, but for the 
claim to the earlier. exemption, applies to and in- 
cludes the person: who was originally exempted, it 
follows. that by necessary implication the later. 
statute. repeals the earlier statute or other Act under 
which. the-exemption is claimed. . 7 
The Sovereign legislative authority has inherent 
power: to. impose. taxes. or alter tne position. of any 
gubject of the State notwithstanding “any previoug 
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engagement which may have been entered into 
between the Sovereign power and the subject. Con- 
‘sequently, the legislature does not act ultra vires, if it 
imposes income-tax upon a person though he had been 
exempted from taxation by virtue of prior agree- 
ment between. him and the State. 

Held, that s. 6, Income Tax Act, by imposing the 
tax on all persons in British India without specified 
exception, by necessary implication, repealed the 
earlier exemption which, as alleged by the assessee, 
was granted by the East India Company to the an- 
cestors of the assessee. RAJENDRA NARAYAN  BHANJA 
Deo v. COMMISSIONER oF IncomME-Tax, B. & O. 

Pat. 695 
—ss, 6 (vi), 4 (3) (li)—“Mutual: concern” 
getting its income from members — Payment by 
strangers also through members —Income-tax 
authorities conceding such payments as not being 
income from business—Whether they are taxable 
as income from “other sources'— Such concern 
doing charitable work—No clause regarding this 
in Articles of Association—Articles of Association 
subsequently amended by High Court—Held, no 
exemption can be granted for an expenditure on 
charity prior to amendment. ` 

According to its Memorandum of Association a 
Chamber of Commerce, which was a “mutual con- 
cern” derived its income from its members only 
in the shape of certain fixed ‘amounts on each 
transaction registered in the Chamber. The Cham- 
ber had also direct dealing with outsiders who 
made certain payments through members to the 
Chamber and the income-tax euthorities conceded 
that these payments were not income from busi- 
ness but sought to assess them: 

Held, that such payments could- not appropriate- 
ly fall under any head other than “business”; and 
since it had been conceded by the Income-tax, 
Commissioner that they were not income from 
“business” they were not taxable as income from 
“other sources” within the meaning of s. 6 (vi) of 
the Act; 

Held, also, that the Chamber could not claim any 
exemption quoad any money it might have elected 
to spend on charity even though such a clause was 
“ added in the Articles of Association with the sanc- 
tion of the High Court. CHAMBER or Commerce, HAPUR 
y. COMMISSIONER OF IncoME-Tax, U, P. All. 38 
——S. 55—“‘Hindu undivided family”, signi- 

ficance of, as usedin the Act — Property obtained 

from father—W hether belongs to undivided family 
by reason of the person's having a wife and 
daughters—Separate property of partner not thrown 
into common stock—Income, if of an individual— 

Assessability to super-tax. 

The phrase “Hindu undivided family" ig used in 
the Income Tax Act, with reference, not to one 

school of Hindu Law but to all schools, 

Under s. 3 or s. 55, Income Tax Act, income is not to 
be attributed to any one of the five classes of persons 
mentioned by any loose or extended interpretation of 
the words, but only where the application of the words 
is warranted by their ordinary legal meaning. 

By reason of its origin a man's property may be 

- liable to be divested wholly or in part on the hap- 
pening of a particular event, or may be answerable 
for particular obligations, or may pass at his death 
in a paiticular way; but if in spite of all such 
facts, his personal law regards him as the owner, 
the property as his property and the income there- 
from as his income, itis chargeable to income-tax 
as his, 7. e, as the income of an individual. Is 
would not be in consonance with ordinary notions 
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or with a correct interpretation of the law of the 
Mitakshara, to hold that property which aman has 
obtained from his father belongs to a Hindu undi- 
vided family by reason of his having a wife and” 
daughters. É 

A, Band C were each members of an undivided 
family. Each had a son or sons from whom: he was not 
divided. But the income from the firm was the sepa- 
rate and self-acquired property of the partner and 
was not thrown into the common stock : 

Held, that it could not be regarded as income of 
the family and was the income of an individual and 
assessable to super-tax as such under s. 55, Income 
Tax Act. 

Where the interest of a person in the firm has 
been obtained from his brother and is self-acquired 
and not ancestral property, the income should not be 
treated as income of the family. The existence of a 
son does not make his father’s self-acquired proper- 
ty family property or joint property. That the 
existence of a wife or daughter does so is untenable. 
KALYANJI VITHALDAS V. COMMISSIONER OF INcoME-Tax, 
BENGAL 445 PC 

s. 66 (2)—High Court cannot resurrect 
question already answered by Commissioner in 
assessee's fuvour. 

The High Court is only called upon to answer the 
questions of law which have been formulated by 
the Income-tax Commissioner in his statement of 
the case. It cannot resurrect a question which has 
been answered by the Commissioner himself in 
favour of theassessee, QOHAMBER OF COMMERCE, HAPUR 
v. COMMISSIONER OF INcomE-Tax, U. P. All. 38 
InJunction~—Suit for injunction -- Agreement bet- 

ween parties that one of them may remain in posses- 

sion on condition of his paying mesne profits to the 
other if the latter was successful—Execution of 
security bond empowering Court to recover mesne 


profits in  execution—Enforceability of bond— 
Power of Court to execute for mesne profits— 
Estoppel. 


In a suit for a permanent injunction restraining 
the defendant from interfering with the plaintifi's 
possession, the parties agreed that the defendant 
may remain in possessionon condition of his fur- 
nishing security for mesne profits to be paid to the 
plaintiff in case he succeeded in establishing his 
title and a security bond was executed by a third 
person in which he undertook that the mesne profits 
may ke recovered from him in execution of the 
decree that may be passed. The plaintiff succeeded 
but his application for mesne profits against the 
defendant and surety was dismissed on the ground 
that the Court had no power in a suit for injunc- 
tion to award mesne profits. On appeal : f 

Held, that it was competent to the parties to enter 
into such an agreement and for the Court to enforce . 
it; atany rate it was not open tothe defendant 
or his suiety to contend that the Oourt had no power 
to enforce the undertaking which they gave to it. 
MUTHUSWAMI PILLAI v. MANIKKA Mooppan Mad 670 
Insolvency—<Act of insolvency—Act committed by 

agent—When binds principal—Seclusion and notice 

of suspension of payment by managing partner, 
whether act of insolvency of other partners. ` 

Where a business belonging to three brotherg 
was carried on by the eldest brother and the three 
brothers were adjudicated insolvents on the ground 
that the eldest brother had secluded himself and had 
also expressly statedto the creditors that he could 
not paytheir debts and the two younger brother 
contended that they cannot be adjudicated on th 
basis of acts committed by their eldest brother; 
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Held, that so far as the question of seclusion 
was concerned, that wasan act of the eldest bro- 
ther alone and could not be attributed to his younger 
brothers and treated as an act of insolvency 
committed by them; but as the eldest brother was 
carrying on the business, his statement of inability 
to pay his debts was binding on the younger brothers 
and was an act of insolvency so far as the younger 
brothers were concerned, and they could properly be 
adjudicated as insolvents on the basis of this state- 
ment. CaanasaLu Siva REDDI v. OFFICIAL RECEIVER oF 
BELLARY Mad. 80 (b) 
—Appeal— Order directing Official Assignee 

asto his capacity to make joint family property 

liable on adjudication of father as insolvent — 

Appeal on question of jurisdiction only, if lies— 

Proper time to raise objection to jurisdiction, stated. 

No appeal lies on a point of jurisdiction only 
against amere declaratory order ofthe Insolvency 
Oourt directing thatthere is vested in the Official 
Assignee the capacity to make the joint Hindu 
family property available for the payment of all 
the debts of the insolvent except any of such debts 
as is tainted with immorelity, as in such a case,even 
if the declaration which has been made is not 
binding onthe appellants by reason of lack of 
jurisdiction of the Insolvency Court it is admittedly 
within the jurisdiction of that Court when consi- 
dered asa direction to the Official Assignee as to 
his rights overthe property of this joint Hindu 
family, and as such, it is admittedly a correct ex- 
position of the law. The right time forthe appel- 
lants to raise that question, will arise if and when 
the Official Assignee proceeds through the Insol- 
vency Court against theshares of the appellants 
for the payment of any specific debt of the insol- 
vent and the Insolvency Court assumes jurisdiction 
to decide whether their shares are liable or not for 
the satisfaction of that particular debt. VELAYAPPA 
V, OFFICIAL ASSIGNEE Rang. 68 
——_—— Appropriation order, object of ; 

The power to make appropriation ordersis one 
of those administrative powers with which the In- 
solvency Court is entrusted with a view to securing 
for creditors the re-payment (according to the means 
of the debtor) of some partof their debte. If the 
making of an appropriation order, or, indeed, the 
making of an adjudication order, isto be regarded, 
apart from the merits of the particular case, as the 
signal for an automatic dismissal of the insolvent, if 
he happens to be an employee, the whole object of the 
Insolvency Act is frustrated. For, where the in- 
solvent’s resources consist only of his employment, 
the powerto marshall the means of the insolvent in, 
or towards, the repayment of his debts is at once 
removed. Such employers os adopt this practice are 
(possibly unconsciously) striking a blow at the whole 
policy of the Insolvency Act, and at the community 
of creditors whose protection is one of ite principal 
objects. In the matter of Tuora Kama Ras NAIDU 

Rang. 935 
-Court’s duty—Court should satisfy itself 
that application is honest and bona fide. 

It isthe duty ofthe Court, while administering 
the insolvency law to be satisfied prima facie and. 
after following the necessary procedure and making 
the necessary investigation to come to a conclusion 
that the statements by the debtor are true and that 
the application for insolvency is bona fide and honest. 
BInDEssAkI Prasan v. Biso SINGH Pat. 800 

Debtor transferring all his property to his 
children—Presumption of fraud, if arises. 

A creditor can present an application for insolvency 
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of his debtor who transfers all his property to his 
children and a presumption of fraud arises in such 
ease, U Pan. Nyo v. U Tint Rang. 116 
Debts provable in insolvency—Limitation. 

There is no express period of limitation for a cre- 
ditor whose debt is provable in insolvency proceed- 
ings to prove hig debt. A debt is to be proved ordi- 
narily before any dividend is declared. That is 
necessary in orderthat the officer ofthe Court ad- 
ministering the ingolvent's estate may havein his 
possession materials which will enable him to make 
a pro rata and equitable distribution of the assets. 
If the Receiver has got materials in his hands to 
show that there are creditors who have not proved 
their debts because they reside at distant places, and 
that they have had no time to tender proof of their 
debts, he can set apart a sum of money sufficient for 
the purpose of paying them, if and when they prove 
their debts, after meeting his expenses ARJUN Das 
Kounpu v. MARCIA TELINI Cal. 886 
Rules —Insolvency Rules framed by Calcutta 

High Court—Rr. 67, 71, 72, 74, 8l—Petition of 

insolvency by creditor—Procedure. 

Insolvency Rules 66, 71, 72, 74, 81, framed by the 
Calcutta High Court, are the particular rules dealing 
with an application by a petitioning creditor, and 
the rules contemplate only a formal petition with an 
affidavit in support and a notice by the debtor speci- 
fying the statements which he intends to deny or 
dispute. No other affidavit, notice or pleading is 
suggested, but r. 81 contemplates an adjudication on 
the materials before the Court including any oral 
evidence that may be tendered at the hearing and an 
adjournment if exther party desires to produce fur- 
ther oral evidence. So long as the rules indicate a 
particular form of procedure that procedure should 
be observed. KANBYALAL BHARGAVA v, BANWARI Lau 

Cal. 657 
Transfer by insolvent to defraud creditors — 

Fraud effected — Transferor cannot take aid of 

law—Rights of Receiverare no better—Provincial 

Insolvency Act (V of 1920), s. 53. 

In the case of fraudulent transfers by insolvent 
where the contemplated fraud has been effected, the 
transferor is not entitied to claim the aid of the law 
to recover’the property he has parted with and the 
Receiver cannot claim any better rights than the in- 
solvent and cannot recover the money realised by sale 
by the transferee of the insolvent. Ram Das v. 
Lacai MI Narain ‘Oudh 210 
Insurance—Life—Absence of forfeiture clause— 

Suit against company—Claim for return of 

premiums paid has a different cause of action. 

Where the policy contained no clause prcviding 
for forfeiture of premiums in the event of the policy 
being avoided on the ground of misrepresentation 
or fraud : 

Held, that if the company had come into Court for 
relief, they would have been made to return the pre- 
miumg recovered by them before they avoided the 
policy but that the plaintifi’s cause of action in res- 
pect of the return of the premiums was a separate 
cause of action for return of money had and receiv- 
ed and that the case was not a fit one to re-open 
the case and permit plaintiffs to amend their 
pleadings. SHIVKUMAR KADHAKRIS-INDAS v. NORTH 
Brertisu & MEROANTILE INSURANOE Co., LTD. 

Sind16 


Life—Contract— Good faith— Disclosure of 
material facts—Necessity. 
Contracts of insurance are wuberrimae fidei; they 
proceed on the basis that every material fact is dis- 
closed, and thatthe non-disclosure of every material 
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-fact entitles the other party to the contract to avoid 
the contract. What facts are materialis a question 
of fact in each case. All such facts which would 
influence a reasonable man either to acceptor to 
decline the risk orto stipulate fora higher premium 
would be material. But apart from this duty to 
disclose material facts which is often referred to as a 
common law liability, it is always open to the parties 
to make anexpress term of the contract that the 
truth of any statements made by one party to the 
other before the contract is concluded should be the 
basis of the contract. This term is often contained 
inthe policies of insurance other than marine 
policies and for obvious reasons. If properly word- 
ed, it relieves the insurance companies of proof that 
the untrue statements relied upon by themwere on 
material facts S.1vKuMAR RapDHAKRISaINDAS vV. 
Norru BRITISH & MERCANTILE Insurance Co., LTD, 
Sind 16 
Life insurance — Proposal and declaration 
form—Answers regirding family history: Jound 
false—Policy held void. : 
Where some of the answers given by the assured 
in.his proposal and declaration forming the-basis of 
the contract of insurance are untrue, the policy is 
void irrespective of the question of its materiality. 
Held, that the answers about the number of 
brothers and sisters in the column ‘total number" 
did not mean brothers and sistersalive at the time. 
The answers clearly showed that while giving his 
family history the insured.represented to the com- 
pany that hehad no brother and that he had only 
two sisters both: of whom were alive. He concealed 
the deaths of his brothers and two sisters which 
wore necessary for the purpose of ascertaining the 


family history and that as the answers to the q ies- ° 


tions which formed the basis of the contiact were 

false the company was not liable under the policy in 

question. LIGHT or ASIA Insurance Co., LTD, v. 

KARATOYA DEBI Cal. 707 

Life — Wilful omission in the nature of 
fraud—Policy, if vitiated, ; 

Where aterm of the policy provided that a wilful 
error or omission in the statement of the proponent 
jn. the nature of fraud would render the policy void 
and the assured failed to disclose the fact that no 
policy was issued to him by another company as 
they were not prepared to accept the proposal at 
normal rates : 

Held, that failure to disclose this vitiated the 

olicy : 

3 Held, also that the failure by the assured to dis- 
close the fact that he had proposed twice to another 
company and obtained policies from them equally 
vitiated the policy. SHIVKUMAR RADJAKRIS INDAS V. 
Nort.. Barris: & MERCANTILE INSURANCE Co., LTD, 
Sind 16 
Interpretation of Statutes. Szz Transfer of 

Property Act, 1882, s. 58 (b) 974 
Expression defined in Act must be given 
same meaning throughout Act. Sse Bihar and 
Orissa Co-operative Societies Act, 1935,8s 48, 2 

689 








m Illustrations to section—Value of, 

Ib is true that an illustration to a section, unlike 
marginal note, is considered as a part of the section 
itself, and isto be accepted as being both relevant 
andyvaluable for the construction of the section. 
But an illustration ordinarily exemplifies the parti- 
cular section to which it is appended, and the Court 
cannot import into an illustration to one section 
which isapplicable to Hindu wills a substantive 
proposition of law ora rule of construction embodied” 
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in another section which is not so applicable. 
KRISENADAS TULSIDAS v, DWARKADAS KALIANDAS 
Bom. 172 
Jurisdiction — Law of jurisdiction em- 
bodied in specifie statute — Alteration, if can be 
effected by implication in statute having nothing to 
do with jurisdiction. 

An alteration ofthe law of jurisdiction, which is 
embodied in specific statutory enactment, may not be 
effected by implication in a statute which has no- 
thing whatever to do with jurisdiction. OFFIOIAL 
Ligurpator, DEHRA Dun-Mussoorig ELECTRIC Tramway 
Co., LTD. v. PRESIDENT, Counoin of Recency, Narya 
STATE Al. 98.F B 

Meaning of words— Words should be construed 
in reference to context — Same word has same 
meaning in statute. 

It is the primary principle of construction of 
statutes that the words used in any enactment are to 
be construed with reference to their context. There 
is » presumptiun that the Legislature uses as far as 
possible the same word in the same sense in a 
statute. This rule will apply with greater force when 
in one and the same section the same word is used. 
AMDU MIYAN v. EMPEROR Nag. 582 F B 

Penal provision. 

In dealing with a penal provision the rule of 
strict construction requires that the language shall 
be construed so that no cases shall be held to fall 
within it which do not fall within the reasonable 
interpretation of the enactment. DATTATRAYA MALHAR 
HIDKAR v. EMPEROR Bom. 263 

Retrospective effect — Vested rights under 
existing law taken away or imposed—Statute, if 
retrospective in effect. 

Every statute which takes away or imposes vest- 
ed rights acquired under existing laws, creates new 
obligations or imposes new duties or attaches new 
disabilities, must be presumed, not to have retros- 
pective operation. SRIPATI Caanpra De v. KAILASH 
CHANDRA JANA Cal. 4644 

Right vested in Court, cannot be curtailed by 
mere inferences on interpretation—Court cannot, 
in interpreting enactment, speculate as to intention 
of Legislature—It must be interpreted according 
to plain meaning. 

A right vested in a Court cannot be curtailed or 
circumscribed within any limite by mere inferences 
depending on individual inclinations or interpreta- 
tions, and if it is intended to do so, it must be done 
in unequivocal terms. 

One of the cardinal rules of interpretation of 
statutes is thatan enactment must be interpreted 
according to its plain language and it isnot for 
the Court to speculate asto the intention of the 
Legislature where the language is plain. A case 
not provided forina statute cannot be dealt with 
merely because there seems to be no reason why it 
should have been omitted and the omission may 
appear unintentional. Deputy COMMISSIONER, JHANG 
2. BUDHU Ram Lah. 997 F B 
——— Sameword used in different parts—Inter- 

pretation. 

The same word used in different parts of the same 
statute must have the same meaning, unless some- 
thing tothe contrary appears from the context. 
SRIPATI Cuaran Dev. KAILASA OHANDRA JANA 

Cal. 448 

Speculation as to meaning is not proper. 

The object of the legislature must be ascertained 
from within the four corners of the Act. It is not 
open. to the Oourt to. speculate as to what the 
legislature probably meant, and then do violence to 
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the language of the enactment in order-to give effect 
to the presumed intention. EMPEROR v C.anHoTALAL 
AMAROHAND Bom. 7 F B 
Statement of objects and reasons— Value of. 

The statement of objects and reasons, is not part 
of an Act.and is not to be referred to by the 
Courts in its interpretation. What the Courts have 
to interpret is the Act as it has finally emerged 
from the legislature. PARSRAM GIDANDAS p. TARAGJAND 
AMABDINOMAL Sind 321 

Statute creating new right of action—There is 
generally corresponding obligation. 

‘Where a statute confers a right of action which 
was non-existent before, it generally creates a right 
with a corresponding obligation. SRIPATI OHARAN 
De v. KAILASA Os ANDRA JANA Cal. 448 
Land Acquisition Act(i of 1894), ss. 3 (b), 16— 

Person interested in easement affecting Land acquir- 

ed by Government—No application to Collector in 

proper time—Termination of right under s. 16—Sutt 
an respect of such right is liable to be dismissed. 

Person who is interested in an easement affect- 
ing the land acquired by Government, is a 
“person interested” within s. 3(6), Land Aequisi- 
tion Act. He must apply to the Collector for 
compensation at the proper time. Otherwise his 
rights in respect of such land will be terminated 
under s. 16 of the Act and a suit in respect of 
such right is liable to be dismissed. ABDUL KARIM 
Kuan v. MANAGING UOMMITTEE, GEORGE HIGH SonvoL 

All, 211 

$. 4—Market value must be determined with 
reference to date of notification—Sales of land 
influenced by religious and charitable considerations 
ie ase good criterion for determining market 

value, i 

The market value of the land must be considered 
with reference to the date of the notification under 
8. 4, Land Acquisition Act, apart from the effect 
thereon, if any, of the expected acquisition by 
Government. 16 is, moreover, obviously unfair that 
the Government should reduce the compensation 
payable for compulsory acquisition by merely an- 
nouncing in advance its intention of acquiring a 
piece of land and thus throwing a ‘cloud’ on its 
market price, before issuing notifications required 
by the Act. 

The market value of property should be determin- 
ed not necessarily according to its present disposi- 
tion, but laid out inthe most lucrative and advant- 
ageous way in which the owner could disposa of it. 

One of the sales was a sale for the pur- 





poses of a mosque. The price in this cass was nomi- ` 


nal and the transaction appeared to be exceptional 
and obviously influenced by religious and charitable 
motives, Tne other wasa sale of a large area for 
the purposes of the Government High School. This 
transaction was also of a different type and of a 
much earlier date than the notilication : 

Held, that these sales could not aftord any critéria 
for the market valne of the plot in dispute which 
had an exceptionally advantageous position for the 
purposes of shops on the basis of its most lucrative 
disposition in the circumstances of the cases, 
MOHAMMAD ISMAIL v, SEORETARY oF STATE Lah, 912 
—~§ 16. Seu Land Acquisition Act, 1094, 
s. 3 (b) . 2u 
s. 23 (2), (1)—~S. 23 (2), is mandatory. 

Section 23 (2), Land Acquisition Act, is mundatory, 
and its provisions regarding payment of la per cent. 
for the vompulsory acquisition in addition to the 
market price, must be strictly followed. MOHAMMAD 
ISMAIL y. SzORETARY OF STATE Lah: 912 
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———8. 50-—-Award—Appeal —Secretary of State, 
af a necessary party. 

‘From s. 50, Land . cquisition Act, it is clear that 
the party for whom the land is acquired can only 
assist the Collector onthe question of the umount of 
compensation to be paid tothe claimant. It cannot 
apparently assist the Collector on the question of 
the area acquired though this may affect the amount 
of the compensation. Consequently, the Secretary of 
State, through the Collector is a necessary party, 
Nisa Ouanp v Disrrict Boarp, MIANWALI Lah. 575 
Land tenure—Prodhani tenures—Incidents.of—Hat 

—Persons holding such tenures, having hat on few 

plots in respect of whole village—Injunction, if can 

be granted to proprietor, restraining the holding of 
such hat, 

Where certain persons holding a prodhani tenure 
in respect of the entire village, hold a hat in a 
few plots belonging to them, it does not amount to 
such use of land as can be held to withdraw an 
unreasonably large area from cultivation, as would 
justify the granting of an injunction, at the instance 
of the proprietor of the village,- restraining those 


< persons from holding the hat on these plots. A hat 


is a useful institution which is run forthe benefit 
of all the villagers, and unless a proper case 
favouring an injunction is satisfactorily made out, 
no injunction ought toissue. Jacapisa Czanpra DEO 
DaABAL DEB v. SRINATA OBANDRA Pant ~° Cal, 878 
Prodhani tenure, whether statutory tenure. 
Prodhani tenures are not statutory tenures, and 
the incidents of any particular tenure must largely 
be the creature of custom or of contract. JAGADISH 
OHANDRA Dro DHABAL DEBU, Srivatu CHANDRA PANI 


Landlord and tenant. eee 
See Custom (Punjab) 723 
Seg Limitation Act, 1908, Sch. I, Art. 130 821 
Sre Oudh Courts Act, 1925, s.12 (2) 295 

Ejectment—Notice to quit—Landlord, when 
can eject—Permanancy of tenancy—Onus. 

A landlord is entitled'to eject a tenant unless the 
tenant can prove that he has a right to remain on 
the land permanently. The onus is on the tenant 
to prove the permanency of his tenancy. GOLAM 
Hossain OSTAGAR v, ABU BAKKAR Cal. 811 
—Limitation—Tenant mortgaging property 

Landlord knowing it—Objection by landlord at sale 

in execution of mortgage decree—Objection dis- 

missed — Suit to set aside sale—Dismissal of 
objection, if gives fresh start of limitation. 

A landlord, for a long time knew of mortgage exe- 
cuted by his tenant. No steps were taken to chal- 
lenge it. When eventually the mortgagee brought 
a suit and put the property for sale under ‘the 
mortgage decree, the landlord objected. The objec- 
tion was dismissed. At the time of the objection 
the landlord's claim against the tenant was barred, 
The landlord brought a suit fo set aside the sale 
within one year of the date of dismissal of the ob- 
jection: 

Held, that there lay no objection at law, and its 
dismissal could give no fresh period of limitation, 
Duoman K. an v. GURMUKH SINGH Lah, 157 

Nature of holding in dispute — Onus is-on 
tenant to show that he holds it rent-free. 

Where the nature of holding is in dispute the 
onus is on the tenant to establish some ‘contract 
entitling him to hold the land rent-free. Morr 
TEWARI v. Ram NARAIN DUBE Pat, 454 
Rent — Suspenston — Total suspension and 
abatement of rent—Distinction. 

It is difficult to distinguish on principle a casg 
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of total suspension of rent froma case of abatement 
of rent or a decree for rent at a rate lower than 
claimed by the plaintiff. SABARATULLA SakIKu V, 
Manrksan BIBI Cal. 750 (b) 
————-Sale of land—Vendor's family in possession 

—Wife to pay rent to vendee—Suit by vendee for 

rent—Wife, if can plead non-possession. 

After the sale, the property continued to be in 
possession of the family of the vendors, as before and 
the wife of the vendor was to pay rentto the ven- 
dee. Ina suit by vendee for rent : 

Held, thatthe wife could not plead that she had 
not been put into possession. No such question 
could arise since she had such possession of the 
demised land as it was capable of being made over 
toher. SaBARATULLA SaEIKH v. MANIKJAN BIBI 

Cal. 750 (b) 
Surrender—Benefit to landlord—Tenancy, if 
continues to preserve mortgagee's rights. 

Where the tenant surrenders his land in order to 
benefit the landlords at the expense of the mort- 
gagees, the tenancy must beconsidered to continue 
for the purpose of preserving the rights of the 
mortgagees KANCHHEDILAL 9 JABBARSHA Nag. 686 

Suspension of rent claimed on ground of 
encroachment of few inches on leased premises— 

Question of fact to be decided—Eviction must be 

intentional and permanent to entitle tenant to 

claim suspension, 

Where suspension of rent is claimed on the ground 
of an encroachment of few inches on the leased 
premises by the erection of a platform, the question 
of fact which has to be determined is: Did the 
landlord by the erection of this platform do some- 
thing of a grave and permanent character with the 
intention of permanently depriving tne plaintif of 
a portion of the subject-matter of the demise. Nisat 
Kanta SARKAR v. DAVID Ezra Cal.299 
Lease—J oint lessees—One of the joint lessees holding 

over—Liability of others for damages for fatlure 

to give vacant possession—Suit for damages for 
breach in not handing over vacant possession—Main- 

Honea! ene of Property Act (IV of 

1882), s. 107 (q). 

Tho word os in s. 108, cl. (9), Transfer of 
Property Act, includes joint lessees and each of the 
joint lessees is bound to put the lessor in vacant 
possession of property leased by them. Where, 
therefore, one of the joint lessees, continues in 
possession after determination of the lease, liability 
to the lessor for damages for breach of contract is 
not restricted to the lessee in actual possession. 
Each one of the joint lessees is liable to damages 
in the shape of loss of rent to deliver vacant pos- 
session, No tenant can take shelter behind the 
breach of his co-tenant and avoid his contractual 
liability. It is the duty of each of the tenants to 
fulfil his obligation and hand over the vacant pos- 
session: he cannot relinquish his tenancy in favour 
of another person and force that tenant on the land- 
lord. It is no use saying that the co-tenant stayed 
or held over in face of his opposition and without 
his consent. So far as the landlord is concerned, 
he is entitled to receive vacant possession from all 
the tenants.  RAMJI v. VASUDEV Sind 677 
—Validity— Lease for more — than one year 

and continuing in perpetuity requires registration 

—Mere possession by lessee is not enough to gwe 

him perpetual lease. : h 

Before a lease can be validly executed and 1egis- 
tered, there ought to be a writing signed by the 
lessor when immovable propeity is leased out, and 
p mere kabuliyat by the defendant is of no avail. 
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A lease for more than a year and continuing 
in perpetuity requires registration. Without a 
registered document such a lease cannot be given 
effect to. The mere fact that the defendant obtain- 
ed possession will not entitle him to force upon 
the plaintiff terms which would amount to a grant 
in perpetuity. The doctrine of part performance 
does not apply. A. P. Bacouryv. Mrs. F. MORGAN 
All. 897 
Legal practitioner—Carelessness — Affidavit for 
withdrawal of money—Pleader swearing he had 
made enquiries—Money found to have been with- 
drawn—Duties of Pleadersin such cases—Held, 
that conduct did not justify proceedings under Legal 

Practitioners Act—Pleader warned. 

A Pleader of about 25 years’ standing and com- 
manding considerable practice applied for with- 
drawal of acertain sum of money in Court deposit and 
swore in his affidavit that he made such enquiry 
as was open to him to make and had consulted the 
accounts of his client. It was found that the money 
had already been drawn : 

Held, although it is expected that when the Court 
requires the assistance of the Pleader for the pur- 
pose of enabling it to satisfy itself that the money 
is due and had not been withdrawn, the Court cer- 
tainly expects a greater degree of care on the part 
of the Pleader, it could not be held that the conduct on 
the part of the Pleader amounted to such miscon- 
duct as would justify the Court in proceeding to 
take action under the Legal Practitioners’ Act 
againsthim, and that the proceedings taken against 
him should serve as a warning to him. EMPEROR v, 
J., A PLEADER Cal. 371 
Exclusion from practice— Re-instating of— 

Jurisdiction of High Court—Tests to decide if 

such Pleader should be re-instated. 

The High Court has the power to re-instate a 
Pleader even though the Court, for professional 
misconduct, had struck him off the roll. 

The guiding principle in re-instating is to see 
whether the sentence of exclusion has had the salu- 
tary effect of awakening in the delinquent a higher 
sense of honour and duty, and whether, during the 
period between his expulsion and the date of the 
application for re-instatement, the applicant's con- 
duct has been such as to satisfy the Court that he 
might be safely entrusted with the affairs of clients 
and re-admitted to an honourable profession without 
that profession suffering degradation. What the 
Court has to see is whether the applicant has, since 
he was expelled, honestly endeavoured to rehabili- 
tate his character so that if restored tothe bar, he 
will beupright and honest in his dealings. 

Held, that the applicant had for an adequate 
period acted in such a manner as will permit the 
Uourt to exercise its discretion of allowing him a 
chance of redeeming his character. In the matter of 
AN ADVOCATE Bom 628 

Misconduct and suspension—Re-instatement— 

Inherent power of Court to re-instate~—Principles 

governing action of Court— Held, on facts applicant 

should not be re-instated. 

The High Court has power to re-instate a legal 
practitioner dismissed for misconduct. But he will 
not be reinstated asa matter of course after a cer- 
tain length of time if his conduct during thet time 
is not called in question, While on the one hand 
a legal practitioner, who has been convictedof an 
offence implying moral turpitudeor who has been 
found guilty of some misconduct, may so reform his 
character in course of time as to justify his 
re-admission to the legal profession, on the 
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other hand, the mere fact that he has not re 
peated his offence and has not shown any tendency 
to misconduct himself in his dealings with others 
during a given period is not always sufficient for 
re-instatement of a dismissed legal practitioner, 
The nature of the offence or misconduct for which he 
was disbarred, the length of time which has elapsed 
since his dismissal, the extent to which he has been 
tried in other walks of life, the opportunities he had 
of acting honestly in the face of temptations and the 
opinions of respectable persons who have had per- 
sonal experience of his honesty are the important 
determining factors. Where the circumstances in 
which a legal practitioner deviated from the path of 
rectitude are not ofa recurring nature or do not 
suggest a deep-routed criminal tendency, a few years 
of unblemished life may justify the belief that he 
has turned a new leaf. Where, however, the offence 
or misconduct proved against him was of such 
gravity as to indicate an inherent defect of character 
and moral depravity, very cogent proof ought to be 
forthcoming to satisfy the Court that he has com- 
pletely reformed himself 

Held, on facts no case was made out that Mukh- 
tar who was convicted of criminal breach of trust 
should be reinstated. In the matter of R.A MUKHTAR 
Bupaun All. 818 FB 
Legal Practitioners Act (XVill of 1879), ss.13 

(Q), 6—Rule 6 under s.6—Certificate by legal 

practitioner containing false statement—Case, if 

falls under s. 13 (£). i 

Where a certificate under r, 6 of rules framed 
under s. 6, Legal Practitioners Act, containing false 
statements or misleading statements 1s intentional- 
ly given by a legal puactitioner, the case falls 
under s, 13 (f). In the matter of P., 4. PLEADER, 
RANGPUR : Cal, 426 
~S, 36, EXpl.—Meeting of Bar Association 

must be specially convened to declare a man as tout. 

The words ‘any person’ appearing first in the 
Explanation to s. 36, Legal Practitioners Act, mean 
‘any named person’ or ‘any specified person’ and 
the meeting of the Bar Association must be specially 
convened for the purpose of declaring any - person 
or persons whose name or names are before the 
meeting when it is convened, to be or not to bea tout, 
Acaar Kupaa BUKS4 v. BAR AssoulaTION, KARAOI 

Sind 643 
Letters Patent - (Lah), cl. 10 —Obdjectzon not 
raised before Single Judge—If can be raised in 

Letters Patent Appeal. i 

Where the objection was not specifically raised 
before the Single Judge of the High Uourt, it cannot 
be allowed to bs raised in Letters Patent Appeal 
under cl. 10 of the Letters Patent. Hos.nak KAM vV. 
PUNJAB ‘NATIONAL BANK, LTD. Lah. 603 

Cl 10— Order registering decree of Cuil 

Court as decree of Kevenue Court by which suit was 

triable—Decision not affecting merus—Order, if 

‘judgment’ within cl. 10—Letters Patent Appeal, if 

competent. 5; 

Where all that the Judge did was: to register the 
decree made by. the Subordinate Judge as a decree 
of the Revenue Vourt, by which the suit was triabie, 
and this decision did not affect the merits or aeciae 
any issue between the parties and was more in the 
nature of ag adminisirative order which the Judge 
could for thesake of convenience either make or 
refuse to make, than of a judicial order : $ 

Held, that the order passed was not a judgment 
within the meaning of Cl, 10, Letters Patent, and, a 
letters patent appeal was incompetent. Tota Ram 
SINGH v, FazaL AHMAD < - - Lah 292 
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Limitation — Award in partition  proceedings— 
Award filed—Final decree in terms of award— 


Order for filing stamp paper—Held, there was no 

limitation. 7 

In partition proceedings the arbitrators made 
their award on November 27, 1929. OnJaauary 13, 
1930, an application was made for filing the award 
and on January 30, 1930, an order was made for a 


‘final decree in terms of the award. It was further 


ordered that the decree be prepared when the neces- 
sary stamp was filed. Asnoneof the parties filed 


-the stampin spite of notice being issued to them 


the Court dropped the proceedings on August 16, 


“1940. Subsequent to this plaintiff Nol2 died and 


on May 26, 1933, an application was made by _ his 
legal representatives to have their names substitut- 
ed in place ofthe deceassd. The application was 
granted on September 9, 1933. While these pro- 
ceedings were pending an application was also 
made . by the legal representatives of plaintiff 


‘No. 2 offering to tile the stamp paper and asking to 


have the final decree engrossed on the stamp papar : 
Held, that the application which was made on 
August 4,1933, was not an application for making 
a final decree, order for whica had already been 
‘passed on January 30, 1930. After the making of 
that order the proceedings must be deemed to be 
pending until the decree is engrossed on a stamp 
paper. The application madeon August 4, 1933, 
in reality meant-nothing more than that the stamp 
paper wuich the applicant offered to file be accept- 
“ed. Such an application was merely a stepin the 
proceedings for preparation ofthe final decree and 
was not subjectto any rule of limitation. ABDUL 
WaAnID v. RAaMAT ULLAH | Oudh 718 
Execution. See CivilProcedure Code, 1908, 

O. XXI, r. 35 (2) 377 


Extension of time on equitable grounds 

apart from s. 5, Limitation Act (IX of 1908)— 
- (Obiter). i , E 

Obiter.—Where rights ofthird parties have not 
-intervened, it is not only in the power, bat it is the 
-duty of the Court, to relieve a party of the injury 
done to him by it, by reason of its mistakes and 
defaults or mistakes and defaults of its officers in- 
-advertently committed. The principle, Actus 
curiae neminem gravabit ought to be applied even 
when forreheving a party from such injury. the 
Court has to consider the question of time, | Uon- 
. sequently, the Court should grant the extension of 
time on equitable grounds apart from s. 5, Limita- 
tion Act. GaADADHAR SARKHEL V. GOPAL ar gh 
g al. 


Right barred—Whether can be revived, 

- When under the existing law aright of suit has 
become barred and a person has consequently ac- 
quired a title, such right of suit cannot be reviv- 
ed and such title cannot be extinguished by subse- 
quent legislation, Tey BAHADUR v, Firm Korat Kapaa 
Kis_an GOPI KISAN All. 182 


Limitation Act (IX of 1908), s. 3—Material to 
sustain defence not put bejore Court—Plea of 
lumitation ut appellate stage, if can be sustained. 
It is true that the plea of limitation can bs urged 

at any stage having regard to s, 3, Limitation Act, 

but when a party does take the appropriate defence 
but doas not pur before the Uourt materials to sus- 
tain that defence it becomes difficult for the Court 
sitting in appeal to give effect to the defence can- 
tention and the Coury is justified in rejecting it. 

Besoy Kumar BJATTAOJARJEE V. FIRM BATISOHANDRA 

NANDY JNaNENDRA Nata NANDY,- DHIBENDRA Nata 

NANDY - i Oal, 909 
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——— 8. 5. 

Sze Benga! Tenancy Act, 1885,s, 26-F 492 

Sre Limitation 641 
-—S. 5— Plea that lower Court was wrong in 

applying s. 5—Interference in second appeal. 

The High Court will not entertain a second appeal 
on a plea that the lower Appellate Court was wrong 
in not applying the provisions of s. 5, Limitation 
Act, but the High Court would interfere if the 
Court rejecled such a plea arbitrarily without ex- 
ercising a judicial discretion or if its reasoning ie 
based on erroneous view of law. Firm Lapsa MAL~ 
BISHEN Das v. NADAR Lah. 698 
—S.12—Appellant held entitled to allowance 

of 12 days as time requisite for obtaining copy of 

judgment—Civil Procedure Code (Act V of 1908), 

0O. XLVII, r. 1—Held, there was sufficient cause 

to allow review. 

The appellant applied for copy of judgment and 
.decree on the 4th January and went to the copying 
department on the 5th, 6th, 7th and &th but was 
told that that file had not come. On the 9th a 
note demanding deposit of Rs. 10 for costs was 
written on the application. But this was not com- 
municated to the appellant. He again called on the 
16th and deposited Rs. 10 and got copy on the same 
day, When the application was made there was no 
practice of demanding deposit in edvance and the 
appellant was also not asked for deposit: 

Held, that the eppellant was entitled to an allow- 
ance of 12 days, (from 4th to 16th January) as time 
requisite for obtaining a copy of the judgment ; 

Held,. also, that there was sufficient ground for 
allowing review of the judgment dismissing the 
appeal when the Counsel for the appellant had dis- 
covered new andimportant evidence which was not 
within his knowledge and could not be produced 
by him after the exercise of due diligence at the 
time: when judgment dismissing the appeal was deli- 
vered, Suzo Ram v. Lora Ram ` Lah. 716 
———— 8. 12—Application bearing necessary court- 

fee stamp addressed to proper officer—Whether 

valid even if not accompanied by - full cost of 

Preparing and certifiying copy. 

An application for a copy, whether made in per- 
Bon or by post, which bears: the necessary court-fees 
stamp and is addressed to the proper officer-is. a valid 
application, even if it is not accompanied by the full 
cost of preparing and certifying the copy, KIShORE 
Cuanp v. Banapur Lah. 467F B 
~ S. 12— ‘Copying agent’, if private agent of 

applicant. 

A ‘copying agent’ in dealing with an application 
presented in accordance with the rules, does not act 
43 & private agent of the applicant, but as an official 
_of the Copying Department, which is entrusted with 
the duty of preparing and certifying copies. KIsLORE 

UBAND v. BAHADUR Lah. 467 F B 
—S.12—Period between date of application 
and date on which full costs are deposited—W hen 
can be excluded, 

Under the rules for the supply of copies, the time 
necessary for ascertaining the cost of preparing a 
copy is time ‘requisite’ for obtaining the copy with- 
in the meaning of s, 12, Limitation Act, and an 
applicant is entitled to exclude from the prescribed 
period of limitation the period between the date of 
presentation of the application and the date on or 
by which the full cost of preparing the required 
copy is deposited, provided he deposits with reason- 
able diligence the aforesaid amount as and when 
required by the Copying Department and provided 
further that in the case of an application made by 
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post, he remits Rs, 5with the application, Kisnors 
Cuanp v Baranur Lah. 467 F B 





—s. 15 (2)—Period of notice prescribed by, 
Court of Wards Act —Exclusion of— Whether can 
be basis to show suit is time-barred. 

Although under s. 15 (2), Limitation Act, the 
period of notice prescribed by the Court of Wards 
Act will be excluded in computing the period of 
limitation for a suit, it cannot be made the basis of 
an argument that asuitis barred in every casein 
which notice is prescribed by the Court of Wards 
of any other Act. P. Maruura Prasap v. Deputy 
COMMISSIONER OFK ERI Oudh 928 
—8. 18— Extended time cannot be claimed 

against innocent third party. 

Under s. 18, Limitation Act, the extended time can 
only be claimed against a person guilty of the fraud 
and against a person accessory thereto and against a 
person who claims through the person who committed 
the fraud, and it cannot be claimed against an inno- 
cent third party against whom ordinary limitation 
would apply. MAJAHAR ALI v. MAFIJADDI Sarpag 

Cal. 127 
8.19 — Acknowledgment — Mortgage suit— 

Decree for sale against heirs of mortgagor— 

Acknowledgment of liability by some — Whether 

saves limitation as against others, 

An acknowledgment of liability by some only of 
the heirs ofa mortgagor against whom a decree for 
sale onthe basis of a mortgage has been passed does 
nob operate to save limitation as against the other 
heirs of the mortgagor. What the Court has to see 
isthe relation which subsists between the various 





- persons at thetime when the acknowledgment is 


made or the payment is made, and not the relation 
which existed, at the time of the original transac- 
tion. If atthe time when the acknowledgment is 
made or the payment is made, there are more than 
one person in existence who stand in relationship 
to each other as joint contractors, partners, execut- 
ors or mortgagores, then the ucknowledgment or pay- 
ment made by one would save limitation as against 
that person and would be of no avail against the 

others. Mo _ammap TAQI KEAN v. RAJARAM 
All. 106 FB 
s. 19 — Acknowledgment — Whether must 

contain promise to pay. 

An acknowledgment for the purposes of s. 19, 
Limitation Act, need not necessarily contuin a 
promise to pay Or amount to a promise to pay. 
MacHem Cuinna Supparoyapu V. VENGALA NARASIMHA 
REDDI Mad. 750 (a) 

8. 19—Acknowledgment— Whether requires 
stamp. 

An acknowledgment of the correctness of an account 
does not require a stamp to be valid. Maguam CLINNA 
SUBBAROYADU v. VENGALA NARASIMHA REDDI 
: $ Mad. 750 (a) 
- $.19—Amendment in 1927—Widow acknow- 

ledging—Acknowledgment is binding on reverstoners, 

After the amendment of s.19, ın 1927, a Hindu 
widow can by acknowledgment save a debt from 
limitation and this acknowledgment is binding upon 
the reversioners. Dargor Rai v. BASDEO Manto 





Pat. 555 

——-8.22. Sez Bengal Tenancy Act, 1885, 
s. 26-F 492 
———-8. 23—Cause of action arising in time of 


predecessor, from settlement proceeding-— Successor, 
tf has fresh cause of action by reason of subsequent 
rchase. i 

if the plaintif institutes a fuit on the cause- of 
action arising from the settlement proceeding, he 
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cannot have a different terminus a quo for the 
starting of limitation from what his predecessor 
„had. Whether the predecessor chose to sue or not, 
the limitation which once began to run in respect of 
a cause of action cannot be stopped by the property 
being afterwards sold, and the plaintiff could not 
acquire any independent right in respect of the 
same cause of action by reason of his subsequent 
purchase. BANK or UPPER INDIA v. HIRA KUER 
r Oudh 774 
S. 23-—-Continuing wrong~Order of Settle- 
ment Court about defendants being recorded as 
under-proprietors, a wrong to plaintiff—Wrong, if 

a continutng wrong. 

Where the order of the Settlement Court about the 
defendants being recorded as under-proprietors is 
a wrong to the plaintiff, the wrong is complete when 
the order is passed andthe entry made, and it-can- 
not be regarded asacase of a continuing wrong. 
Bank or Upper INDIA v. Hira KUER Oudh 774 

S. 24, scope of —-Whether controls Art. 115. 

Section 24, Limitation Act, cannot have any control 





over Art. 115 or Art, 116, Section 24 applies not to ` 


` suits based on contract, but to suits based on tort. 

V. M. Gany v Leone Gave Rang. 48 
Sch, I, Art. 2—Police Oficer causing hurt 

when acting bona fide in what he understood to 

be his duty—Suit for damages — Limitation— 

Suit filed more than three months after injury 

was received—Whether barred. 

Article 2, Limitation Act, isthe proper Article 
to apply when a public officer is acting bona fide 
in pursuance of his authority and a suit is institut- 
ed for damages. But Art. 2 will not protect a 
public officer who has acted mala fide under colour 
of his office. 

Where Police Officers exceed their lawfal autho- 
rity and caused hurt when they were acting bona 
fide in exercise of what they understoud to be their 
duty under s, 144, Criminal Procedure Code: 

Held, that if the act complained of was believed to 
be actually authorised by law, then no question of 
limitation would arise, as in that case the action 
itself would not be maintainable. It is when a 

` public officer acted bona fide in the exercise of his 
lawful authority but heedlessly exceeded his autho- 
rity, that a suit would lie and the limitation pre- 
scribed by Art. 2 would apply. When the suit is 
brought more than three months after the injury 
was received by the plaintiff, his claim is barred by 

limitation. Jaques v NARENDRA Lan Das Cal. 529 

a Art. 47—Scope—Title created prior 
to order under Criminal Procedure Code (Act V of 

1898), s. 145—-Art. 47, if applicable. : 

The words “claiming under such person” men- 
tioned in Art. 47, Limitation Act, refer to those 
persons who claim from the person bound by the 
order under a title created subsequent to the order 
and not those who claim under a title created prior 
to the order under s. 145, Criminal Procedure Code, 
Munea Lat v. Sacarman Pat. 29 
m Art. 62. Ses Execution 705 
Art 64—Debt due on promissory 

note— Settlement of accounts— Endorsement to 

effect that certain sum fuund due signed by debtor 

—Held, tt amounted to account stated—Suit for 

recovery, governed by Art. 64. 

On settlement of account in respect of a debt on 
& promissory note acertain amount was found due 
on a particular date, on calculation of interest at 
a reduced rate. An endorsement to that-effect was 
made onthe back of the pro-note and was signed by 
the debtor : : -< ~ 
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Held, that the endorsement amounted to an account 
stated between the parties and a suit for recovery 
of the amount alleged to be due was governed by 
Art. 64, Limitation Act. The suit was not one based 
on the pro-note and the cause of action for it arose 
‘on the settlement of the accounts as shown by ~ the 
endorsement PROSANNA Kumarr MAZUMDAR v. 
TRIPURA OHARAN CHOWD^URY Cal. 543 
— —$ch J, Art, 85—Mutual open and current 

account—W hkat constitutes. : 

Transactions to be one of mutual, open and running 
accounts within the meaning of Art. 83 of the Sehe- 
dule to the Limitation Act must disclose reciprocal 
demands. Reciprocal demands involve, transactions 
on each side creating independent obligations on 
the other and not merely transactions which create 
obligations on one side, those on the other being 
merely complete or partial discharges of such obliga- 
tions. Bresoy Kumar BHATTAO ARJEE v. Firm SATISH 
Ouanpra NANDY, JNANENDRA Nati NANDI, DHIBENDRA 
NATH NANDI Cal. 900 
————Art. 85—“Where there’ have been 

reciprocal demands between the parties”, meaning 

of—Mutual, open and current account—Actual 
demand, if necessary. : 

The expression “where there have been recipro- 
cal demands between the parties” in Art, 85, Sch. I, 
Limitation Act, does not mean that there must 
have been an actual demand by each party fom 
the other but means that the Article applies only 
to cases where the course of business between the 
parties has been of such a nature as to give rise 
to reciprocal demands between them, that is, the 
dealings between the parties must have been of euch 
a nature that the balance might sometimes be in 
favour of one party and sometimes in favour of the 
other, Ramaswamy Ogettyar v. M, B. M. CHETTYAR 
Fiam Rang. 134 

———Art. 89. See Principal and s 5 





— Art. 89—Suit for accounts against 
heirs of agent-—Limitation— Article applicable— 
Agency for collection of amount and conducting 
suits against third party in respect of such amount 
—Injunction in suit by third party and ap- 
pointment of agent as Receiver, whether terminates 
the agency—Starting point of limitation. 

The plaintiff appointed the defendants’ father as an 
agent undera power-of-attorney for realising a 
decree and for conducting all proceedings that 
might arise out of disputes between the plaintiff and 
a third party in respect of the decree. A suit was 
instituted by that third party for a declaration of 
hisright to a share in the decree and for an in- 
junction restraining the plaintiff and the defendants 
father from realising the decree amount. The injunc- 
tion was granted and the defendants’ father was ap- 
pointed a Neesiver by the Court for collecting the 
decree amount. The defendants’ father died in 
August, 1925, and the plaintiff instituted a suit for 
accounts against the defendants in August, 1928 
The defendants contended that the suit was time- 
barred: - , : h 
°” Held, that (1) the defendants' father's agency was 
not terminated by reason of the injunction nor by 
the appointment ofthe defendants* father. asa 
Receiver; (2) the relinquishment of the Receiveiship 
the father did not amount to a relinquishment of 
the agency; (3) that the agency was not revoked by 
the fact that in the suit by the tnird party plaintiff 
took steps to conduct the defence himself, and fhe 
suit was not therefore time-barred. ow 

Quere,—Whether a suit for accounts by the princi- 
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pal against the agent's heirs is governed by Art, 89 
of the Limitation Act. HARI Rao v. SOMASUNDARAM 
OnzTTIAR Mad. 360 
Sch. 1, Art. 97. See Execution 705 

. Art. 110. Sen Limitation Act, 1908, 
Sch. I, Art. 131 823 








——— Art. 110—Settlement by auction of 
date and palm trees— Suit to realize money due on 
such settlement — Whether cognizable by Court 
of Small Causes— Limitation applicable — Suit, 
whether one between landlord and tenant under 

` Bengal Tenancy Act. 

Money due on settlement by auction of date and 
toddy palm trees under which the scttlement holders 
got therightto take the juice from the trees for the 
season does not amount to rent. Suit to realize such 
amount is cognizable by Small Cause Court and is 
governed by Art. 110, Limitation Act. It cannot be 
said that the defendants by taking settlement of the 
toddy trees were admitted to occupation of any land 
they did not hold land under thé plaintiff; they are 
not his tenants and no part of the provisions of the 
Bengal Tenancy Act applies to these suits, KAME8:- 
WAR SINGH v. MAHABIR Past Pat. 488 
Arts. 111, 116—Sale by A to B on 
February 5, 1924—Kabala reviting payment of 
full consideration—Suit by Aon April 25, 1924, 
for declaration that sale-deed was fraudulent and 
that no consideration passed—~Suit dismissed also 
holding that part of consideration passed—Suit by 
A on August 28, 1928, for enforcement of statutory 
charge for unpaid purchase money—Decree for sale 








of property for unpaid purchase money — Only - 


portion of amount realised—Application under Ô. 
XXXIV, r. 6, Civil Procedure Code (Act V of 
1808), for balance—Suit held governed by Art. 111 
and not Art. 116, and hence application barred. 
On February 5, 1924, A sold certain property to 
B for a sum of Rs. 6,000. In the kabala there 
was a recital to the effect that the full considera- 
tion had been paid. On April 25, 1924, however 
the vendor brought an action claiming a declaration 
that the sale-deed was fraudulent, and that contrary 
to the recital inthe deed the consideration had not 
been paid in full, This action was dismissed, but 
ib was held that the transaction wae a completed 
one and thata sum of Rs, 4,742°of the consideration 
remained unpaid. Appeal to the High Court fail- 
ed. As a result of that litigation, another suit was 
brought by A on August 28, 1928, for the enforce- 
ment of her statutory charge for the unpaid pur- 
chase price, She claimed and succeeded in obtain- 
ing a decree for sale cf the property for a sum of 
Rs. 7,657 against her claim for ks. 4,742 together 
with interest. In execution the property was put up 
for sale and asum of Rs. 6,000 realized, A herself 
--being the purchaser. There remained a balance 
of Rs. 1,657 - as the deficiency which together 
with interest amounted to Rs, 3,569 which sum 
aie claimed in the application under O. XXXIV, 


Held, that it was not an action for compensati 
the breach of contract in writing deer ia 
the enforcing of a statutory obligation under s. 55 
Transfer of Property Act. Therefore, Ait. 111 
Limitation Act, applied and not Art, 116, and the 
application, therefore, was barred. RAMPARIKHA 
PANDEY v. RAMJHARI KUER Pat. 599 


——— Art, 113, Sez Limitati 
Sch. 1, Art, 132 Deen OG 1908, 


Art. 115 —Suit for compe i 
breach of contract — Starting habs Wasan Jor 


In a suit for compensation for a breach of contract, 








‘Leone Crys 


- landlord has 


. OHANDRA Kumar De v. K. O. MUKEERJEE, 


908 . 
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Limitation Act—contd, 


the breach of contract per se gives rise to a cause of 
action and time begins to run from date of breach and 
not from date of actual loss or damage. V.M. Gany v. 

g Rang. 48 








——— Sch. |, Art. 116. Szz Limitation Act, 1908, 

Sch I, Art. 111 599 
—Art.120. 

Ser Execution 705 

Srr Limitation Act, 1908, Seh. I, Art. 144 504 


Art.120—Claim not based on any 
fresh invasion of right—Limitation for suit. 
Where the plaintiff's claim is based on the wrong 

entry in the Settlement Court, and not on any freeh 

invasion of his rights made subsequently and the only 
fresh thing relied on since the making of the settle- 
ment entry is the fact of the plaintiff having become 

a purchaser, which cannot affect the running of 

limitation against him, the suit is governed by Art, 

120, Limitation Act. Bank or UPPER INDIA v. HIRA 

KUER Oudh 774 

————Art. 124—0fice of shebait held 
adversely and for 12 years—Art. 124, if applies— 

Right to claim pala, if extinguished. 

Where a person holds the office of the shebatt for 
12 yearsand adversely, Art. 124, Limitation Act, 
applies and where the office is thus extinguished by 
adverse possession the rightto claim pala (turn) 











. must also share the same fate, Haripapa Roy v. 


Cal. 832 
Art. 130—Landlord and tenant 

Tenant not paying rent — Limitation against 

landlord, when starts. 

As between the ratyats of an estate and the 
landlords of an estate, when a raiyat holds land of 
an estate without payment of rent, limitation against 
the landlord will only arise 12 years after the 
come to know that the defend- 
anit possesses the land without payment of rent, 
OFFICIAL 
RECEIVER Cal. 821 
———- Arts. 131, 110—Suit for recovery of 

arrears of rent periodically recurring — Express 

declaration of right not asked for — Limitation— 

Relief asto establishment of his periodically 

recurring right and also for recovery of arrears-~~ 

Art. 131, applicability. 

Article 110, Limitation Act, applies to a suit 
purely for recovery of arrears of rent and a claim 
for more than three years would be barred by time, 
On the other hand, ifthe suit is brought merely for 
a declaration that the plaintiff possesses a periodi- 
eally recurring right to get rent from the defendant, 
then the suit would certainly be governed by Art. 131 
and would be barred by time if there had been a 
refusal of the enjoyment ofthe right more than 12 
years before the suit. But a plaintif may, even in 
2 case where there has been such a refusal more 
than 12 years before the suit, bring a suit for re- 
covery of the arrears of rent without asking expressly 
for a declaration of his right to recover rent. A 
plaintiff cannot be allowed to evade the provisions 
of Ait. 131 by merely not asking for an express 
relief fora declaration of right. A plaintif is not 
entitled to recover arrearsof rent without in the 
first place establishing hisright to recover it, if 
such right is denied. Therefore, where such a right 
is denied, a claim for recovery of rent necessarily 
involves asa condition precedent the establishment 
of the plaintiffs’ right to recover rent, irrespective 
of the question whether an express relief for. such 
a declaration is asked for or not. 


If in one and the same suit both the reliefs for 


Gopinata Roy 








` the establishment of a periodically recurring right 


G 


Vol. 166] 


Limitation Act~contd. . 


as well as forthe recovery of the arrears as a con- 
sequence of such right are claimed, then Art, 131 
would apply to the firstrelief and the appropriate 
Article, like 110 or 62 or failing any such Article, 
Art.120 may apply to the second relief. HIDAYAT 
ULLAH v. GOKUL CHAND All. 823 
Sch. |, Arts. 132, 113, 116, 83— Property 

sold and vendee retaining part of purchase money 
to satisfy prior incumbrance—Statutory charge 
under s. 55 (4) (b), Transfer of Property Act, 
whether created—Covenant not fulfilled—Limitation 
for suit to enforce charge—Vendor’s remedies— 

Limitation for suit for specific performance and 

suit for compensation—Time, when runs—Contract 

of indemnity—Limitation. i 

Where a part of purchase money is left with vendee 
by the vendor at the time of the sale of his pro- 
perty to him, with a direction that the vendee should 
pay ofi a prior encumbrance, a statutory charge for 
the implied purchase money is created in favour of 
vendor under s, 55 (4), Transfer of Property Act, and 
the charge can be enforced for the payment of the 
amount due if the suit is within 12 years of the 
original sale-deed, for the charge is a statutory 
charge created hy the document and time would 
begin to 1un for enforcement-of such a charge from 
the date of that document. If the suit is for specific 
performance of the contract, then it would be govern- 
ed by Art. 113, Limitation Act, and time would 
begin to run from the date when there was failure 
to performit. Similarly in the case of compensa- 
tion for breach of contract under Art. 116, Limita- 
tion Act, time would begin to run from the time 
when the contract was broken or in case of succes- 
sive breaches from the date when the last breach 
occurred or, 
when it.ceased, But where the claim is upon a 
contract to indemnify, then time would begin to run 
from the date when the plaintiff is actually damni- 
fied. If the suit is brought within three years of 
the date when the damage was suffered but more 
than 12 years after the date of the original transfer, 
then no charge can be enforced and only a money 
decree ‘can be obtained. But ifthe suit is brought 
both within three years from the date when the 
damage was suffered and 12 years from the date of 
the sale-deed, the plaintiff would be entitled both 
to a charge and a personal decree, in case the 
amount is not satisfied out of the property on which 
the charge exists. On the other hand, if the suit is 
brought merely for compensation for breach of con- 
tract, then, time would begin to run from the date of 
the breach. Ram Ouanper v. RAM CHANDER 

All. 908 

Art.143 — Alienation — Deed by 

tenant — Subsequent registration — Challenging 
alienation—Limitation, when starts. 

Where the alienation by the tenant is evidenced 
by a deed which was subsequently registered the 
landlord's suit against the tenant challenging the 
alienation, is governed by Art. 143, Limitation Act, 
and time runs from the date when the forfeiture 
was incurred, that is when the deed was executed. 
DaUMAN Kuan v. GURMUKH SINGH” Lah. 157 
--:——- Art, 144. Sze Oivil Procedure Oode, 

1908, O. XXI, r. 63 308 (b) 
—— Arts. 144, 120— Suit for share 

against co-heirs in possession and management of 

estate consisting of immovables and business— 

Articles applicable, 

An estate partly consisted of immovable property 
and partly of business. A suit was brought beyond 
12 years of the death of the ancestor, for share in 
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in the case of a continuing breach, . 


lei 


Limitation Act—contd. 


the estate of this deceased ancestor, against heirs 
in possession and management of the same: 

Held, that so far as the suit related to immovable 
property, it was barred under Art, 144, Limitation 
Act, and it was also barred under Art. 120, so far ag 
it related to taking an account of the business, 
MoHAMED Augen v. Husoor Haseu Anmep Rang. 504 

Sch |, Art. 148 —Mortgage— Redemption— 

Deed providing that mortgagor would redeem in any 

Jeth within 10 yeors and on default mortgagee to 

become owner—Suit for redemption more than 60 

years after first Jath succeeding date of mortgage is 

barred. 

A certain land was mortgaged on October 1, 1869, 
with a stipulation that the mortgagor might redeem 
the mortgage in the month of Jeth of any year with- 
in period of ten years and that if the mortgagor 
failed, the mortgagee would become owner of the . 
property. Mortgagor instituted a suit for redemption 
more than 60 years after the first Jeth succeeding 
October 5, 1869 : 

Held, that under Art, 
BAGESJARI TEWARI v. Nanpoo SINGH 
— Art. 152 — Question 

knowledge of party regarding datz 

judgment. 

Under Art. 152, Limitation Act, there ig no ques- 
tion of knowledge of the party regarding date of 
the decree or judgment. Firm LADHA Mar BiIsdEN Das 


148, the suit was barred, 
All, 473 
regarding 

of decree or 








„v. NADAR Lah. 698 
—-— Art. 159. SER Rangoon Small Cause 
Court Rules, 1922, r. 101 148 





Art. 164—“Knowledge of deeree” — 
a knowledge of the particular decree, meces- 
sity of. 

The knowledge of the decree mentioned in Art. 164, 
Limitation Act, is the knowledge of the particular 
decree and not a knowledge of a decree, A vagus 
information about there being a decree is not suffici- 

“ent for the period of limitation to run against the 

applicant. The question whether the knowledge 
which an applicant had on a particular date can be 

“said to be a knowledge of the decree is practically a 

question of fact. Where a person files an applica- 
tion for time in the execution proceedings, it cannot 
be inferred that he had ‘complete information about 








the decree. KEDAR Natu SINGH v. KESRI Mur 
i Pat. 635 
— - Art, 182 (5). Sep Civil Procedure 


Code, 1908, s. 38 374 
man Art. 182, cl. (5)—Order passed in 
execution, ““execution struck off for partial 
satisfaction of decree; costs on judgment-debtor ” 
—No notice to parties — Whethera final order 

within Art. 182, cl. (5). 

The question whether an execution case is still 
pending and has not been terminated must dapend 
on an interpretation of the order passed by the Court 
and the inference to bedrawn as to the Uourt's in- 
tention. If the Couri intends that the matter should 
be shelved forthe time being or the record be 
merely consigned tothe record room and be taken 
up later onby the Court itself suo motu or at the 
instance of the decree-holders, then obviously the 
case is still pending and isin a state of suspended 
animation. Where the Court intends to dispose of 
the matter completely and no longer keep it pending 
on its file, and does not merely suspend the execution 





- or consign the record tothe record room for the 


time being, the order must be deemed to bea final 
order which will give a fresh start for purposas of 
limitation, and that the proueeding not being pend- 
ing, there would, in such a case; be no question of 


sii 
Limitation Act—concld, 


revival, The words “final order” in cl.(5) of Art. 
182, Limitation Act, do not necessarily mean the 
order which finally adjudicates upon the rights of 
the decree-holder on the one hand and the rights of 
the judgment-debtor on the other. 

An order was passed in the following terms with- 
out notice to parties: “execution struck off for 
partial satisfaction of the decree ; costs on the judg- 
ment-debtors” : 

Held, that the order could not be construed only 
as 2 provisional order sugpending the application for 
execution but it should be considered as a ‘final 
order’ passed on an application made as referred to 
in cl. (5) of Art. 182, MoHAMMAD Tagor Kaan v. RAJA 


Rau All.106 F B 
————- Sch. |), Art.181. Ser Civil Procedure Code, 
1908, s 48 950 (a) 


Madras City Police Act (IIl of 1888), s8. 42,43 
—Search warrant —Omission to state that it is 
issued under s. 42—Omission to state that oficer 
issuing had ‘reason to believe’ that a common gaming 
house was kept on the premises— Validity of 
warrant —Presumption under s. 43. 

A warrant which purports tobe a warrant for 
search of gaming house and arrest of persons found 
-therein is not invalid merely because it does not 
expressly “show that it is issued under s. 42 of the 
Madras City Police Act. or because it does not state 
.that the officer who issued it had reason to believe 
that acommon gaming house was kept onthe pre- 
mises in question, and the presumption mentioned 
in s 430f the said Actcan be raised even in the 
case of such a warrant. Crown PROSECUTOR, MADRAS 
v. SYED Kasim : Mad. 665 
Madras Hindu Religious Endowments Act (I 

of 1925),s. 9, ci. (5) (D). See Madras Hindu 

Religious Endowments Act, 1925, s. 80 (2) 188 
: s. 79—Scope of — Whether creates new rights. 

Section 79 of the Madras Hindu Religious Endow- 
ments Act, is merely a saving clause which dces 
not add to or take away existing rights and re- 
medies. It does not create any new rights., EMBERU- 
-MANAR JEER SwWAMIGAL V. BOARD OF COMMISSIONERS FOR 
HINDU Revicrous ENDOWMENTS MADRAS Mad. 256 
ss. 80 (2), 9, cil: 5 (b)—EHacepted temple, 

meaning of—De facto exercise of hereditary 
trusteeship, necessity of—-Mere presumption arising 
from the fact that temple was founded by claimant's 
ancestors, whether sufficient— Order on application 
under s. 80 (2)—Appealability. 

The Madras Hindu Religious Endowments Act, 
1925 has by its own scheme indicated a distinction 
between cases in which questions arising under 
jt are to be dealt with by a QOivil Court in a ‘suit’ 
and cases in which questions are to be dealt with 
in a Oivil Court as on an ‘application’ and in the 
latter case under the scheme of the Code no appeal 
will lie unless specially provided for, An appeal 
does not lie from an order on an application under 
s. 80 (9), of the said Act. 

The expression ‘is hereditary’ in s. 9, cl. 5 (b) 
does not mean anything different than the expres- 
sion ‘has been’ in the amendment introduced in 
1930. Both of them refer to cases in which succes- 








sion has in fact been devolving hereditarily from . 


the founder. 

Section 9, cl. 5 of the said Act contemplates a 
consideration of the de facto exercise of the heredi- 
tary right of trusteeship and not a mere presump- 
tive right arising from the fact that the temple 

- was founded by tne claimant’s ancestors. CHELAPAT. I 
Rao Narpu v. Boarn or COMMISSIONERS FOR HINDU 
RELIGIOUS ENDOWMENTS, MADRAS Mad 188 
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Malabar Law — Karnavan—Suit for removal— 
Power of Court to appoint interim Recetver—Duty 
to give opportunity to plaintiff to give prima facie 
evidence of mismanagement or fraud. 

In suits for the removal of a karnavanor a 
manager appointed under a family karar, a Re- 
ceiver can be appointed during the pendency of 
the suit ifa proper cage for the oppointment of 
the Receiver is made out. 

The plaintiff should in such a case be allowed 
an opportunity to give prima facie provf of mis- 
management or fraud. PATTINBARAKETTU ~v. P.K. 
MANAVEDAN Mad. 112 
Mallcious prosecution—Suit for—Essentials to be 

proved. 

In a suit for malicious prosecution, the plaintiff 
has to prove, (a) that he was prosecuted by the de- 
fendant, (b) that the defendant acted without reason- 
able and probable cause, (c) that he acted malicious- 
ly, and (d) that the criminal prosecution terminated 
in the plaintiff's favour No suit for malicious pro- 
secution, however malicious, will lie unless the 
criminal proceedings were instituted without reason- 
able and probable cause. Reasonable and probable 
cause means a genuine belief based on reasonable 
grounds that the proceedings are justified. Buaaust 
BALOBA KIR 9. ALANDI MUNICIPALITY Bom. 925 
Marrlage—Suit for declaration that certain woman 

is wife of plaintiff —Soi-disant husband must prove 
« factum and legality of marriage when they are 

denied—Husband and wife. 

When a suit is instituted for a declaration that 


a certain lady is the wife of the plaintiff, the de- 


claration sought for is that she is his lawful wife. 
Therefore, when ths factum of marriage and 
alternatively its validity are denied, it is the 
duty of the soi-disant husband to prove not only 
that a marriage was performed, but that it 
was validly and legally performed. In a suit of 
this character, 4. e, in a suit for a declaration 
that a certain person is the wife of the plaintiff, 
the validity and legality of the alleged marriage 
are of the very essence of the case. Rast DULARI v. 
Deo NARAIN All. 225 
Master and servant — Dismissal by official not 

competent to dismiss — Deprivation of pension — 

Legality of - Held, on focts and circumstances, that 

declaration would not be made. 

The stipulation or proviso as to dismissal is it- 
self of statutory force and stands on a footing quite 
other than any matters of rule which are of infinite 
variety and can be changed from time to time. It 
is necessary that this statutory safeguard should be 
observed with the utmost care andthat a depriva- 
tion of pension based upona dismissdl purporting 
to be made by an official who is prohibited by 
statute from making itrests upon an illegal and 
improper foundation. 

But, held, that in view of the fact that due to rea- 
gons of health, the dismissed servant could not be 
restored to his office and the matter of pension and 
the responsibility of doing right in that regard rest- 
ed with the Government, no declaration should be 
made by their Lordships in this matter. R. T. 
RANGAO ARIV. Secretary OF STATE FOR [INDIA IN 
CouxorL 315P C 

Negligence of servant in carrying out duties 
under written contract—Suit for damages—Absence 
of allegation of fraud—Hvidence to establish fraud 
should not be allowed—Hatent of damages awardable 

—-Noture of claim, 

There isno rule which isless subject to exception 
than the rule that charges of fraud, and a fortiori 
charges of criminal] malversation or felony, against 
a defendant ought not to be made at the hearing of an 
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Master and servant—coneld. 


action unless, ina case where there are pleadings, 
those charges have been definitely and clearly alleged, 
so that the defendant may come into Court prepared to 
meet them, 

Where in an action for damages against the agent 
of the plaintiff on theground of negligencein carry- 
ing out his duties under a written contract, or on his 
breach of contractual obligations, there is no sugges- 
tion of fraud, the Court should not admit or consider 
any evidence of felony or fraud against the defen- 
dant. Ifthere is sufficient reason for not prosecut- 
ing him on any criminal charge based on felony or 
fraud, plaintiff has right to damages only on the 
footing of the agent's negligence or breach of contract. 
According to ordinary principles of justice the 
defendant must be taken in the action to bean 
innocent man, His position is in effect just the same 
as if it had been established that he was not guilty cf 
any fraud whatever. James Ecaaay TAYLOR v. THE 
UNITED AFRIKA Company, LIMITED 759PC 
Maxim—Leges posteriores priores contrarias abro- 

gaut—Hffect of, 

The maxim ¿eges posteriores ‘priores contrarias 
abrogant is subject to the maxim generalia spec- 
ialibus non, derogant. Parsram GIDANDAS v. TARA- 
CHAND AMARDINOMAL Sind 321 
Merchandise Marks Act (IV of 1889), s.15— 

‘Commission of offence’, meaning of. 

The words ‘commission of the offence’ mean com- 
mission of the offence in respect of which a prosecu- 
tion is launched, that is to say, commission of the 
offence charged. If the date of the offence specified 
in the charge is more than three years betore the 
commencement of the prosecution, then the prosecu- 
tion is barred under s. 15, whether or not the com- 
plainant had knowledge of the offence. Ifthe offence 
charged is less than three years, but more than one 
year, before the date of the prosecution, then the 
prosecution is barred if the complainant had know- 
ledge of the commission of the offence charged for 
more than a year before the date of the prosecution. 
But if the offence is legs than one year from the 
date of the prosecution, then there is no bar under 
8,15. EMPEROR v, On: OTALAL AMARCHAND 

Bom. 7 F B 


m §, 15 —Limitation—Starting point. 

In all cases under s. 15, Merchandise Marks Act, 
the starting point of limitation is the date of the 
offence charged. Emperor v, HKOTALAL AMAROsAND 


Bom 7 FB 
Minor—OCompromise. Ssg Oivil Procedure Code, 
1908, O. XXXII, r. 7 354 


Mortgage— Equitable: mortgage—Offer to deposit 
title deeds and acceptance thereof must precede 
actual transfer of interest in property. 

To create a valid agreement in case of equitable 
mortgage there must be an offer to deposit the title- 
deeds with the necessary intention to cieate securi- 
ty thereon, and acceptance of tnat offer theoretic- 
ally, before the title-deeds actually pase from the 
possession of one to the other. INDIAN Corron Com- 
pany, Lip. v. HARI Poonsoo Bom. 974 
~ Final decree—Mortgagor dead at time of 

passing—Substitution of heirs not made—Decree, 

af a nullity—Minor—Court guardian not able to get 
instructions to defend suit—Sutt not .contested— 

Action of guardian, if wrongful. : 

A final decree passed on a mortgage at a date 
when the mortgagor was dead and without any sub- 
stitution made of his heir in his place, is a nullity. 
If after taking the steps which the Court guardian 
took he was unable to get any instructions to 
defendthe suit, if is not at all wrong on His part 
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JonaB ALI Kuan v. Satis CHANDRA 
Cal. 73 
- Larger portion than what was mortgaged 
cannot be given just because of the proportion of 
the rent. 
It is not correct as between a debtor and a cre- 
ditor to give the creditor a larger portion than what 
was mortgaged to him just because of the proportion 


not to contest it. 
Ror 


‘of the rent. 


Where, therefore, the mortgagee agrees to pay 
proportionate rent of land mortgaged and the mort- 
gagor is found to possess more land in the hoiding 
and rent actually paid by mortgagee corresponds to 
a larger portion of the mortgaged property, the 
mortgagee cannot claim more than what was mort- 
gaged. DuKHIRAM MADHU v, RAMLAKSEMI Faria 

Í Cal.993 

Limitation—Stipulations to pay certain sums 

to mortgagor annually—Money not paid— In redemp- 

tion suit mortgagor clarming deductions of such 

money—Debt treated on equitable principlies—Limit- 

ation held not applicable—Simple interest only 
allowed in such debt. 

A usufructuary mortgage contained a stipulation 
that the mortgagee should pay the mortgagor a 
certain stipulated sum every year. Mortgagor filed 
a suit for redemption and claimed deduction of 
the amounts not so paid by the mortgagee: 

Held, that the debt which the mortgagee had in- 
curred to the mortgagor in respect of the stipulated 
payments should not be regarded as a mere series 
of debts arising out of failure to pay agreed sums, 
It arose out of a single contract of which the prin- 
cipal ingredient was a mortgage and must be treat- 
ed on equitable principles, The overdue payments 
from the earliest period of the contract could not, 
in taking accounts in a redemption suit, be treated 
as statute-barred. Similarly the Court had, in such 
circumstances, the right in equity to allow simple 
interest on such over due amounts. MUHAMMAD SADIQ 
v. HARAKa NARAIN Pat, 545 

Mortgage decree—Whether can be set aside 
in part. 

Mortgage decrees cannot be set aside in part; other- 
wise complications willarise at the time of the execu- 
tion and anomalous results may follow. KEDAR Naty 
SINGH v. KESRI MULL y Pat 635 
Mortgage to plaintif of three plots—Sale 

_by mortgagor of two plots—Plaintiff purchas- 

ing plots in execution of decree for sale in suit 

not impleading purchaser—Subsequent suit imiplead- 

ing purchaser and transferee charming decree for 

proportionate amount of mortgage money by sale of 

two plots—Swuit, if maintainable —Decree, tf can be 
_ granted, 

A made a mortgage of three plots of land to the 
plaintif. Subsequently he sold two of the thres 
plots to B. The plaintiff having obtained decree to 
enforce the mortgage by sale of the property got the 
three plots sold purchasing them himself. 8 was not 
impleaded in this suit and he sold the two plots to C: 
Being thus deprived of possession, plaintiff brought 
a suit against A,and B claiming decree for the 
proportionate amount of mortgage money by sale of 
the two plots: - 

Afeld, thit the suit was maintainable and plaint- 
iff nee the right to enfoice his mortgage against B 
and C. i 

Held, further, that as plaintiff never got posses- 
sion of the two plots, he could be required to give 
credit only for the proportionate value of the ong 
plot in respect ofwhicn the sale was effective, 
NADDIQUNNISA V, BAGWAN DIN Oudk 173 


+ 
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Mortgagee in the Punjab not getting mort- 
gage recorded in Revenue Records — Mortgayor 
making alienations to persons who find property un- 
encumbered in Records —Mertgagee, if estopped from 
challenging alienations — Kstoppel—Tronsfer of 
Property Act (IV of 1882), s. 41—Applicability. 

In the Punjab transfers may be oral and frequent- 
ly are so. For this reason more importance isat- 
tached to the Revenue Records inthe Punjab than 
iu other provinces as in them transfers must 
usually be by means of registered deed. The search- 
ing of the registration records therefore in the case 
of agricultural land is not a practice commonly done. 
What is looked at is the entry in the Revenue Records. 

Consequently, where a mortgagee of agricultural 
land did not take steps to get possession for a long 
period nor did he havehis mortgage mutated in the 
revenue papers, and thus allowed the ‘mortgagor to 
make alienations, the mortgagee cannot question the 
alienations made to persons who from the Revenue 
Records found the property free frum encumbrance. 
The provisions of s. 41, Transfer of Property Act, 
apply. ARUR SINGH v. SANTI Lah.147 


Subsequent usufructuary mortgagee re- 
deeming prior usufructuary mortgage, forthwith— 
Subsequent morigage, held not invalid. 

In acase Where a subsequent usufructuary mort- 
gages redeems forthwith the prior mortgage, which 
is also usufructuary, there can be no conflicting in- 
terest as to possession asthere are no two usu- 
fructuary mortgages subsisting at one and the same 
time. KRAJANI Natu SIL v. ENNATALI HOWLADAR 


Cal. 788 


+ Usufructuary mortgage~Mortgagee's lia- 
bility,to account. 

The liability to account of a mortgages in posses- 
sion depends entirely upon whether under the con- 
tract he has to hand over from time to time any- 
thing of the rents and profits to the mortgagor, for 
of such money, he is a tiustee for the plaintiff 
until it is paid over. In cases where only a por- 
tion, fixed or proportionate of such redts and profits 
is to be retained by way of interest, the liability 
to account is clear. Similarly, where the whole of 
the rents and profits are to be retained in reduc- 
tion of a fixed rate of interest and the mortgagor 
must pay the balance of the fixed rate from some 
other source, it is clearly necessary to account be- 
cause the mortgagee is m possession and the mort- 
gagor cannot otherwise know how much excess he 
may have from time to time to pay. And by virtue 
of his liability to account from time to time he 
must, if on any particular occasion he retains 
some of tae plaintifis’ money, apply it fo the reduc- 
tion of the capital. This equitable liability takes 
precedence of his right under the contract to refuse 
piece-meal payment of the capital sum lent, Where, 
however, he ıs entitled to retain the whole of 
the rents and profits and where his liability 
to make the stipulated payments to or on 
behalf of the mortgagor is independent of the 
amount of such rents and profits as he may in 
fact receive from the property, there can be no 
reason to cail upon him to account. Tne failure 
to pay over the stipulated amounts to the mort- 
gagor is the failure of a debtor and not the fail- 
ure of a tiustee to account satisfactorily for the 
property of another, and there is no reason to hold 
him liable to account with yearly resis or to apply 
the sums which he annually jails to pay in reduc- 
tion of the capital of the loan. Musammap SADIQ v. 
Hapaka Narain Pat. 545 
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Motor Vehicles Act (VII of 1914), s. 16—Motor 
Vehicles Rules, 1935, rr. 131, 87—Ojfence under 
the Rules—Summons mentioning only s. 16—No 
particulars of charge given in summons—Trial, if 
legal.’ 

Section 16, Motor Vehicles Act, applies to all con- 
traventions of the provisions of the Act orof the 
rules made thereunder so that a mere reference to 
that section in the summons can give absolutely no 
idea to the accused of the exact nature of the offence 
with which he is being charged. 

Consequently, where the actual charges against the 
accused were for breach ofr. 131 of the Motor Vehi- 
cles Rules, 1935, and of r. 87, first part, but the sum- 
Monses issued to the accused only mentioned s. 16 
of the Act and no particulars of the charge were 
given inthe summonses: 

Held, that the conviction following the trial on 
such charge should beset aside. EMPEROR v. Marko 
Lau Oudh 978 
——— $.16—Paina Motor Vehicles Rules, r. 20 

(5)—Position of reflecting mirror—It must reflect 

trafic from rear—Truck, tf found so loaded as not 

to reflect approaching tragic from the rear, the 
offence under Ritle is committed. 

There is no requirement in the Motor Vehicles 
Act or Rules that the mirror should be fitted in any 
particular position, What the rule requires is that 
it should be capable of reflecting traffic approaching 
from the rear. Where the mirror titted to truck is cap- 
able of reflecting traffic coming from behind and 
there is no evidence that the truck was so heavily 
loaded that the mirror would not reflect approach- 
ing trafic, that would not constitute an offencs under. 
the Act and the rule. RAMACKERS v, EMPEROR 


Pat. 741 
Motor Vehicles Rules, tr. 131, 87. Ses Motor 
Vehicles Act, 1914, s. 16 978 


Muhammadan Law-—Gift—Essentials of—Vali- 
dity of gift in issue in Original Side of Rangoon 
High Court—Rules of Muhammadan Law apply— 
Case in issue in Court outside Rangoon—Law appli- 
cable—Transfer of Property Act (IV of 1882), 
s. 123, if applies. 

A gift of mmovable property by one Muham- 
madan to another must, for the purpose of its vali- 
dity when in issue in any Court of Burma other 
than the High Court, be by a registered instru- 
ment duly attested. But when the gift is in issue 
in the kangoon High Ovuit in the exercise of its 
ordinary original jurisdiction, the gift will be valid 
if it complies with requirements of Muhammadan 
Law. Section 123, Transfer of Property Act, applies 
to a case of gift of immovable property where 
such gift is in issue ina Court other than a Court 
in Rangoon. RAHMAT BIBI v, Maune Fo SEIN 

Ran. 327 
~——_——— Hiba-bil-iwaz—Gift of property by 

‘husband to wife in lieu of prompt dower—Posses- - 
sion delivered and mutation ejfected~-Wrfe ac- 
cepting gift and giving discharge — Transaction 
amounts to hiba-bil-iwaz — No registration is 
necessary. ; 

A Muhammadan, becoming apprehensive of his pro- 
perty being sold by creditors gave preference to his 
wife and made a gift ofthe property to her in lieu of 
prompt dower and after delivery ot possession, got 
her name mutated in place of his. The wife accepted 
the gift and gave dissharge of herdower debt. ‘The 
transaction was not registered : 

Held, that properly analysed, the transaction was 
clearly divisible into two distinct transactions, name- 
ly, a gift by husband of his property to his wife, and 
a gift by wife of her right to recover dower debt from 
her husband. It was not a case of relinquishing a 
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doubtful or disputed claim. It was clearly a case of a 
right to property; and ifthe wife extinguishes it and 
e the husband has the benetit of her act by his corres- 
ponding liability being extinguished, in its essentials, 
the transaction can be prope:ly called a gift by the 
wife tothe husband amounting to hiba-bil-iwaz, and 
no registration therefore is necessary. KULSUM BIBI 
v, BASHIR AaMAD All. 439 
—-—— Gift- Oral gift, when amounts to hiba-bil- 
iwaz, stated—Musha, doctrine of—Registration, 
necessity of. 
_ The hiba-bil-iwaz known to Muhammadan Law, 
is made up of two distinct gifts, each party to the 
transaction being donor in one and donee in the other, 
with the result that the rule as to delivery of posses- 
sion and the limitation imposed by the’ doctrine of 
musha are applicable to both gifts, so that, if a 
transaction be treated as hiba-bil-iwaz as contem- 
plated by Muslim jurists, delivery of possession for 
both gifts is essential, and neither of the two, should 
be affected by the doctrine of musha. If a transac- 
tion can be shown to possess all the attributes of a 
true ‘hiba-bil-twaz’ there is noreason why it should 
not be recognized as such in British India. Where 
delivery of possession has taken place and the tran- 
saction is not affected by the doctrine of 'musha’, the 
party relying on it is entitled to have it upheld, even 
though doth the gifts weremadeby word .of mouth. 
_The Transfer of Property Act does not apply toa 
gift bya Muhammadan. There is no other law 
which makes a registered instrument necessary for 
effecting a gift. Two Muslims can by an oral tran- 
saction, transfer to each other two properties, each. 
inexchange of the other. Properly analysed, each 
makes a gift of his’ property to the other. By this 
means they secure the advantage of dispensing with 
instruments of gift. But, on the other hand, they sub- 
ject themselves to certain disabilities imposed by 
Muhammadan Law. For example, no gift can be 
made without delivery of possession, and when the 
subject of gift is undivided property, the doctrine of 
musha will stand in their way. Ilall the condition: 
required by the Muhammadan Law of gift are ful- 
filled, it is not open toa party impugning the hiba- 
bil-iwaz to say that in its result the transaction is 
anexchange of properties, and therefore it could 
not be efiected without a registered instrument. 
Kursum BIBI v, BASIR AaMAD All. 439 
—_——— Revocation—Gift by registered deed to 
sister's son—Right of donor to sue for cancellation. 
A Muhammadan donor who has made a gift of 
land in favour of his sister's sons by a registered 
deed can revoke it and has every right to avk the 
Court tocancel the gift irrespective of the fact whe- 
ther the document was written under undue influence 
or not. GHULAM Mogammap v, Din MUAAMMAD 
Pesh, 230 
i Guardianship—Alienation by de tacto guar- 
dian of immovable property of munor—Atienation, 
whether void—Subsequent ratification by minor on 
attaining mujority—Whether acts as estoppel— 
Evidence Act (4 of 1872), s. 115. 
_ A transaction amounting to an alienation of an 
immovable property belonging to a Muhammadan 
minor by the de Jacto guaidian ot the minor 1s 
void and thee can be uv qaestion uf its ratific. tion 
by the minor on attaining majority. There can, there- 
fore, be no estoppel on account of any such rate 
fication and the transacvion caa be sa Nsequently 
challenged by the minor when he attaius majority 
or by his transferees, ANTO v. REOTI UAR 
All. GIF B 
Wakf—Land recorded ag taziadari in muaf 
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register — Whether enough to make land wakf. 

The mere fact that one of the columns of the muafi 
register showed that the muafi was created in res- 
pect of the land in question, for purposes of tazia- 
dart does not necessarily imply that the land was 
made wakf specially when the muafi was recorded 
in the names of three brothers in equal shares, it 
being provided thatit will last till life of the last 
holder. BHULALU Roqqan Oudh 95 


Will—Consent of heirs—Question of vali- 
"-dity of consent is to be decided according to Muham- 
madan Law—Motive of consent is immaterial— 
Fact that consenting heirs were insolvents—Effect 


of. 

Rules of justice, equity and good consciences can 
only be resorted to when there is no direct legal 
provision about a matter. The question whether the 
consent toa will of a Muslim by his heir is valid 
has to be decided according to the Muhammadan Law 
and the Muhammadan Law does not require that 
the motive of the consent should be gone into, The 
only requisite under the Muhammadan Law is that 
the consenting heirs should bs adults and possessed 
of understanding. The fact that the consenting 
heirs were insolvents is immaterial, IMDADUL RAHMAN 
v. PURBI DIN Oudh 980 


Negotlable Instruments Act (XXVI of 1881), 
8. 28—Promissory note executed by partner—Des- 
cription of executant as partner in body of note but 
no description in signature—Personal liability of 
executant—Ltability of other partners. 

Where a partner executed a promissory note in 
which he described himself in the body of the note 
as a partner but it was signed by the executant with- 
out any further designation : 

Held, that as the executant had signed the note 
Without indicating that he did not intend to make 
hımself personally liable, he was personally lable 
and theother parimers were not liable on it. 
Katta VENKATANNAGARI SREENIVASAYYA V. KATAGULLA 
Muppa NAGAPPA Mad. 959 
ss. 69, 76 (d)—Maker of pro-note, when 

discharged under s, 69—Maker, if can prove that 

damage was caused to him. id 

Under s. 69, Negotiable Instruments Act, a maker 
cannot be charged with liability under the pro-note 
ifthe presentation isnot made to him at the spaci- 
fied place unless s. 76 (d) comes into play. All that 
has to be saen under s. 76 (d) is whether any damage 
could, have occurred by the non-presentment. ‘I'he 
maker can, however, provethat damages had been 
caused to him and that consequently the holder 
could not taks advantage ofthe provision of s, 76. 
(d). ARJAN SING. v, MUHAMMAD YAKUB Pesh. 675 

s. 76(d,—Drawer' in s. 76 (d), of includes 
maker of pro-note. ' 

The woru ‘drawer’ in s. 76 (d) includes the makar 
of the pro-note and means the person trom whom a 
negotiable instrument originates. ARJAN SING v. 
MUHAMMAD YAKUB Pesh. 675 

s. 76 (d)—Pro-note in hands of drawee— 

No hardship to drawer—Drawer, whether can con- 

-tend thut he would suffer dwmaye for want of pre- 

sentation, f 

Where no hardship is showa in the cass ol a note 
Which bus nub passed into other hands but is still 
ju the hands of the drawer, the drawer Ganavt pus- 
sibly say to anybody that ue is guing to suffer auy 
damage for want of presentation especially when tus 
arawer admits. execution of the note and acknow- 
ledges that, the money has passed. Pancal UOWRI 
Sapau Kuan v. Satya DHENU GHOSAL Cal, 744 


` 
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N.-W. F. P. Courts Regulation (1 of 1931), ss. 34 
(a) and 34 :b)—Lower Courts not coming to com- 
plete finding on particular issue- Question of law 
not considered—Material irregularity— Revision. 
Revision is permissible under s.34 (a) of the N.-W.F.P, 

Court's Regulation, when the Courts failed to come 

to a complete finding on particular issue and thus 

acted with material irregularity, and further that it 
lies under Part (b) of the same section .when the 
question of law is an importent one which 'was not 
considered at all by the Courts below. Goku Osanp 

v. KHANAM NUR Pesh.' 581 

Oudh Courts Act (IV of 1925), 5.12 (2)—Appeal 
under—New plea cannot be raised for first tume— 
Landlord and tenant. ` 
The right of third appeal conferred under s. 12-(2) 

of the Oudh Courts Act isnot a right wider than 

that conferred under the Letters Patent of a High 

Court, and an appellant is not entitled to be heard 

on points which he hag not raised before the Judge 

against whose decree he is appealing. RAMZANI v. 

BANSIDHAR Oudh 295 

Oudh Estates Act (I of 1869), $. 13 before 
amendmentof 1910 — S, a taluqdar by will 
making provision for maintenance of plaintiff's 
predecessors— His widow after his death also leav- 
ang will making over corpus to her daughter and 
daughter's sons hoping that provisions regarding 
maintenance in her husband's will shall be continu- 
ed—Whether “interest” in estate, in favour of 
plaintiff's predecessors created. 

On May 3, 1870,C S A, talugdar madeg will in 
which he made provision for certain ‘allowances 
which-wereto be paid to the guzaradars. One of 
these allowances was for Rs. 300 per annum payable 
toone C with his three sons B-widow of CSA, who 
succeeded-to her husband aleo made a will on 
September 15, 1893 leaving the corpus of the estate 
to her daughter Zand the latter’s son S. In her will, 
ehe expressed-the hope that -her daughter and -her 
(daughter's) son would continue to pay the allowances 
which were mentioned in her husband's will of 
May 3, 1870. The plaintiffs claiming as the legal 
representatives of the aforesaid C, -brought the suit 
torecover arreərs of the maintenance - allowance 
which was-made payable to C and his song from the 
taluqa: . . 

Held, after considering the scope of s.13, Oudh 
Estates Act, that the will of O S A did not create-any 
interest in his estate in favour of the predecessors of 
the plaintifis so asto -bring into operation the -pro- 
visions (fs, 13 of the Oudh Estates Act as it then 
stood, St ARIF ALMAD 2. HUNTER, LIQUIDATOR 


Oudh 477 F B 

Oudh Rent Act (XXII of 1886), s. 3 (10), -as 
amended —lffect of—Tenant,- if includes 
thekadar—Thekadars bending themselves. to pay 

‘arrears of rent irrespective of anything— Whether 

entitled to remission of rent. 

The effect of the amendment made in s. 3 (10), Qudh 
Rent Act by Act IV of 192l is that the expression 
“tenant” as used in some of the new sections enacted 
by Act IV of 1921 is to include a thekadar, The 
amended s. 3(10) as it stands now should be regarded 
as a glossaly detining the terms “tenant” and “theka- 
dar” as these terms are employed -not only in Act XXII 
of 1886 when it was passed, but-also ın the provi- 
sions inserted in the Act ot 1886 by the amending 
Act IV of 1921. 

Consequently, where the thekadars have under the 
terms of their theke bound themselves to pay the 
arieais of rent irrespective of anything in the 
nature of any earthly or heavenly calamity,’ they 
are not entitled to any remission of rent. ALTAF 

Husain v, AKBTAR HUSAIN Oudh 924 
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Oudh Sub-Settlement Act (XXVI of 1866), r. 1 
—Claim to wunder-proprietary rights — Proof 
needed~Held, on facts that the claimant was 
entitled to under-proprietary rights. 

In order to make out a claim for under-propristary 
rights the plaintiffs whose ancestors were the zamin-°* 
dars of a village before it was included inthe 
sanad of a talugdar have to prove (a) that his ances- 
tors held the plots in suit as their sirwhen they 
were in possession of the village as proprietors and 
(b) that they retained possession of the said plots at 
some time since February 13, 1844. 

Held, on facts that thè above conditions should be 
presumed to have been satisfied in the case of such of 
the plots as were recorded in the name of the claimant's 
ancestors at the time of the first regular settlement 
sò that the claimant was an under-proprietor and 
not qubzadar-in those plots. RAM KELAWAN v. RAM- 
PAL SING I ` Oudh 232 


Pardanashin lady—Examination of—Commission 
should be issued and lady examined at- her place 
of residence—She should not be made to go before 
commission—Commission. ` 
In the case of a pardanashin lady a commission 

usually issues for her examination, eepscially when 

she -is residing beyond the jurisdiction of the Court. _ 

The whole object of the issue of a commission fails 

if-the witness has to go to the Commissioner at a 

place where the Comt is sitting and the Gommis- 

sioner-.does not. go to the witness. Once the prm- 
ciple is recognised that a commission should issue 
for the examination of this -witness, the-order is not 
limited to the examination of the lady in a town 
where ‘Court is sitting. BIBI Uma SALAMA v. Hasan 
IMAM Pat. 729 


— Execution of bond—Bzecution means 
telligent execution. 
Execution of bond inthe case of a pardanashin 
lady means “intelligent execution.” ‘I'sy BAHADUR 
vr KADHA Kis. an-Gopt KISAAN All. 182 


Parties—Suit by A against-B, © and others— 

- Band O remaining-ex parte—Decree in favour of 
A, B und U—Suit remitted to lower Court for fresh 

'-trial— Power of Court to dismiss entire sutt—Party 
claiming no relief and not praying to be made 
-plaintiy!, whether entitled to claim relief after re- 
mand, 

A-sued to redeem a mortgage alleging that B and 
C who were impleaded as deiendants were also entitled 
to redeem but had refused to jom as plaintiffs as 
they claimed no interest in the pioperty. B and C 
remained ex parte but adecree was given for redemp- 
tion of some properties in favour of B and C also. 
The case was remanued for 1e-trial-on appeal and 
then the lower Court dismissed theentire suit. Band 
C appealed urging that the decree which had been 
passed in: their favour should not have been reversed 
after remand: : 
~ Held, that as B and C had not joined as plalntifis 
and had zot even made a request to be made 
plaintifs but had remained ex parte throughout, the 
Uourt acted rightly in dismissing the suit as against 
them also. ALAGAIKISAMI NAIK v. SIKANDAR RowT: ar - 

Mad, 730 


Partnership—Suit for accounts—Suit for partial 
accounts, whether maintatnable—Pariner must sue 
jor general accounts. 

A purtner is not entitled to partial accounts, 
unless there are special grounds but it he wants 
an account ofthe partnership dealings, he must sue 
for a general account. - LAGHMICSAND JAGARNATH Y, 
dagoo LAL JASARAJ Pat. 953 


in- 
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Partnership Act (IX of 1932), ss. 69, 74 (b)—Suit 
by unregistered firm on hand-note—Cause of action 
accruing before Act—Suit held barred by s. 69— 
S. 74 (b) only saves pending actions. 

e The plaintiffs sued in the name of an unregister- 

ed firm on the basis of a hand-note and the right 

to realize money had accrued before the Partner- 
ship Act came into force. Suit was dismissed by 

Small Cause Court on the ground that the firm being 

unregistered, the suit was not competent : 

Held, that s. 74 (b), Partnership Act, only saves 
pending suits and that the suit was barred by s. 69 
of the Act. Sgazap Kian v. DARBAR BABU Kuowar 

Pat. 32 


See Partnership Act, 1932, s. 69 
32 


Patents and Designs Act (II of 1911), s. 53 (2). 
See Evidence Act, 1872, ss. 101, 106 535'(b) 
Patna Motor Vehisles Rules, r. 20 (5): Sze Motor 
Vehicles Act, 1914, s 16 741 
Penal Code (Act XLV of 1860), s. 99-—-Bailiff 
entering house of judgment-debtor to attach grain— 
Lock of kothi broken open—Arrangement ‘to-resist 
attachment—Act of public servant in good faith 

—Held, there was no right of private defence. 

Where a bailiff and his party entered the hut 
of the judgment-debtor to attach grain- and broke 
open the lock of the kothi and there was reason: for 
believing that arrangements were made to defeat 
attachment: 

Held, that the act of the bailiff was an act done 
by a public servant or under the direction of a 
public servant acting in good faith under colour of 
his office though that act might not be strictly 
justifiable by law and hence the party of the judg- 
ment-debtor had no right of private defence, GHULAM 
V. EMPEROR Lah-190 
————~ 8. 120-B. See Penal Code, 1860, s. 420 “as 


—_—— 8, 74 (b). 


$.146—Rioting—Persons coming with lathis 
in response to accused's call for help—Whether 
guilty of rioting. 

Merely coming to the spot even- with lathi or 
other weapon in response to a cry by the accused 
that he was being killed, can hardly be considered 
sufficient to make them guilty of rioting. DEODHARI 
Koert v. EMPEROR Pot. 726 

$.159—Affray—Mere: quarrelling or abus- 
ing does not constitute affray-—There must’ be 
assault or breach of peace. 

There is a difference between an “affray” and an 


“assault”; the offence of affray, as defined ins. 159 ` 


of the Penal Code, postulates the commission of a 
definite assault or a breach of the peace. Mere 
quarrelling or abusing in a street without exchange 
of blows is not sufficient to attract the application 
of this section, Jacannata Saa v. Emperor 

Oudh 280 (b) 
——~ $.171-D—Ingredients of offence under—Duty 

of prosecution. 

Section 171-D, Penal Oode, is wide enough in its 
terms to cover the case of aman who knowing that he 
has no vote and knowing that another person bearing 
the same name as himself has a vote, applies for 
a voting paper inthe name of that person, though 
that name be the same name as his own. But 
before he can be convicted under such circum- 
stances, the prosecution must prove, as in all other 
cases in which the burden lies upon them, the facts 
which bring the accused within the particular 
provisions of the section. MuLoHAND v. EMPEROR 

Sind 640 

- 5. 171-D —Personation, if implies corrup- 

ton, g 
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It; may well be argued that the word ‘‘personation” 
itself implies some corruption or fraud. MULOHAND 
v. EMPEROR | Sind 640 

$.171-D—Prosecution not proving that 
accused knew he was not entitled to vote—Offence 
under s.171-D, if made out. 

Where it is not shown that the accused, knew he 
wasnot entitled to vote in that there was upon the 
list the name of another person which name was 
the same as hisown, no offence is committed within 
the section. Muncaanp v. EMPEROR Sind 640 


$.182—Circumstances must be shown that 
only inference is that person giving information 
knew or believed it to be false. 

To constitute an offence under s. 182, Penal Code 
it must be shown that the person giving the infor- 
mation knew or believed it to be false or that the 
circumstances in which the information was given 


-were euch: that the only reasonable inference is that 


the person giving the information knew or believed 
it to be false. SAK 210HAND Kanpu v. EMPEROR 

Pat 738 
s. 183. Sre Criminal Procedure Code, hs 





s. 195 


— S. 199—Swearing false afidavit—Afidavit 
merely repeating statement of another —W hether 
amounts to swearing false affidavit. 

Where a person in swearing to an affidavit only 
repeats what another person had written in tne notice, 
it will not have the effect of establishing that the 
accused sweared a false affidavit. QuTUBUDDIN v. 
EMPEROR., Pat. 352 


ss. 201, 325—Accused committing offence 
and then concealing evidence can be convicted for 
both the offences. 

It-may be that a principal in England cannot 
‘be convicted also as an accessory after thefact, but 
that rule can have no effect on the Indian Law 
which is contained in definite Acts. Section 201, 
Penal Code, makes it punishable to remove evi- 
dence of the commission of a crime and it is no- 
where said either inthe Penal Oode or in the Cri- 
minal Procedure Code that a man who commits an 
offence, and then conceals the: evidence, cannot be 
convicted both of the offence and of concealing the 
evidence. Asoc NARAIN y. Emperor All. 369 
————~ S. 205— Accused representing as servant 

of another getting notice under s. 158-B, Bengal 

Tenancy Act served -on such person—Offence held 

does not come under s. 205. 

Where an accused personates as a servant of 
another person and gets a notice under 
s. 158-B of the Bengal Tenancy Act, to be served 
en such person by writing beforethe Civil Court 
process-server, “apne malik ka namka notice paia,” 
it is not -a case of falsely perssnating another person 
within the meaning of s. 205, Penal Code, and he 
cannot be convicted under that section. QUTUBUDDIN 
u. EMPEROR Pat. 352 
——— SS. 206, 406, distinction between—Inten- 

tion requisite in the two cases—Nature of. 

An offence punishable under s. 406, is substantial- 
ly a different offence from the one punishable 
under s. 203: The criminal intention necessary for 
an offence punishable under s. 206 is that of fraudu- 
lent prevention of property or any interest therein 
from being forfeited or taken in execution of-a 
decree or order. Such an intention is materially 
different from the intention required in an_offenc- 
pishable under s. 406. SAHEBRAO BABURAO V. EMPEROR 

- + Bom;731 
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~ 85, 206, 406—Offence under s. 208—Essen- 
tials 0f— Taken, meaning of—Attachment—Prop- 
erty left with decree-holder—Diminution of prop- 
erty— Held, offence under s. 206 not made out 

In execution of the decree he had obtained, the 
accused attached certain grain and live-stock from 
the possession of his judgment-debtor, and this was 
left in the custody ofthe accused on his passing a 
jimmapaira. On the property being sold, the 
property was found to beless than that delivered 
to him. On refusal of permission to prosecute the 
judgment-debtor filed a complaint under ss. 403 and 
109, Penal Code. 

Held, that no offence under s. 206, bemg made 
out on the facts, sanction to prosecute was not neces- 
sary. 4 

Held, also that the word ‘taken’ in s. 206 was 
used in the sense of ‘seized’ or ‘taken possession 
of.” SAHRBRAO BABURAO v. EMPEROR Bom. 731 
- 8. 211—Offence under — Ingredients of— 

Nature of proof required toestablish offence. 

In order to prove an offence under s. 211, Penal 
Code,.it will be necessary for the prosecution to 
establish, first, that the prosecution brought by the 
appellant against the respondent was brought with 
intent to cause injury to the respondent; secondly, 
that the charge made against the respondent was 
false; and, thirdly, that it was made with the know- 
ledge on the part of the appellant that there was 
no just or lawful ground for such charge. U Po 
Taein v. Buta KHAN Rang.489 

ss. 211, 500—False report by woman that 
her modesty was insulted by servants of com- 
plainant at his instigation—Defamation, if con- 
stituted—Offence falling under s. 211—Complain- 

ant, if precluded from proceeding under s. 500. 

A woman made a false report in the Police Station 
that a certain malguzar called her up and told 
his servants to pollute her (kujat karo) whereupon 
they dragged her away and insulted her modesty 
by taking off her dhoti, beating her and turning her 
out with her person exposed: 

Held, that to attribute such conduct to a person 
in the respectable position of a malguzar like the 
non-applicant would tend to lower him in the esti- 
mation of right-thinking persons of his community 
and would, therefore, amount to defamation. 

Even though the allegations of the prosecution 
may, in such a case, amount to an offence under 
s. 211, the complainant is not precluded from pro- 
ceeding under s. 500, Penal Code. When the com- 
plainant merely asks for redress of his personal 
grievance, he is entitled to do so and the accus- 
„ed cannot be heard to say that she prefers the more 
serious section because the procedure under it 
would be more favourable to her. Bunz v. EMPEROR 

Nag. 282 

—— — 88, 240, 241—Absence of finding as to 
knowledge that coins were counterfeit at the time 
accused became possessed of them—Conviction under 

3. 240, tf proper—Alteration of conviction to s. 241. 

A conviction under s. 240, Penal Code, is not sustain- 
able in the absence of a finding that the accused had 
the knowledge that the coins were counterfeit at the 
time the accused became possessed ofthem. Mere 
delivery of coins knowing that they were counterfeit is 
not enough. If, however, the facts found fulfil the 
requirements of s. 241, the conviction can be altered 
from s. 240 to s, 241, Dost MOHAMMAD v. EMPEROR 

- Nag. 44 
ss. 240, 241—Sentence — Deliberate utter- 
ing of counterfeit coins—Matter cannot be dealt 
with leniently. 
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Where the articles seized from the accused’s house 
indicate that he had some knowledge of counterfeit- 
ing and he knew the coins were false and his action 
in uttering them is of a deliberate nature, the matter 
cannot be dealt with leniently. Dost MOrAMMAD v. 
EMPEROR Nag. 44 

s. 290—Passing urine in public place in 
village—Absence of evidence to show annoyance or 
injury to public — Act, whether punishable — 

Essential ingredients of offence under s 290. 

The mere act of passing urine in any public place 
would not amount to an offence punishable under 
s. 290 of the Penal Uode. The essential ingredient 
of the offence is that the act must cause any common 
injury, danger or annoyance to the public orto the 
people in general who dwell or occupy property in 
the vicinity or must necessarily cause injury, chstruc- 
tion, danger or annoyance to the persons who m.y 
have occasion to use any public right 

Where a respectable man of fifty-five years passed 
urine in a grazing ground poromboke under cover of 
atamarindtree in a village to which the Towns 
Nuisances Act did not apply : ` 

Held, that such an act doesnot generally cause any 
annoyance tothe villagers in general and the accused. 
z not guiltyof an offence under s. 290 ofthe Penal 
Code. 

Held, further that the fact that the act took place in 
the full view of the Police Sub-Inspector could not 
make itan offence. In re VEDAGIRI PERUMAL Natu 

= Mad. 36 

——— ss. 298, 295—S. 298 is wider than s. 295 
and includes action tending to wound religious 
feelings—Killing of cow in full view of Hindu 
houses—Offence under s. 298~—Criminal trial— 

Motive and intention—Distinction. 

Section 298, Penal Code, is much wider in its 
scope than s. 295 and includes any action which is 
known to wound the religious feelings ot others. 

Motive is not to be confused with intention. If 
a man knows that a certain consequence will follow 
from his act it must be presumed in law that he 
intended that consequence to take place although 
he may have had some quite different ulterior 
motive for performing the ‘act. 

Held, that the accused must have known that the 
killing of the cow in the presence of Hindus would 
lead to a wounding of their religious feelings and 
he must be suppoged to have intended the neces- 
sary consequences of his acts and is guilty under 
s. 298. Mie Cenrrtan v. EMPEROR All. 373 (a) 
———— ss, 299, 300—Provocation—Not grave and 

sudden but culmination of long period of swaggering 

and insult—~Case does not fall within exception 
but sentence may be reduced. 

Where the provocation wag not inthe nature of 
immediate and grave provocaticn, but wasthe 
culmination of along period of swaggering and in- 
sult which finally made the accused lose his 
temper, the offence is murder and does not fall 
within the exception which may reduce the offence 
to one of culpable homicide, But the provoca- 
tion received, though not sufficient to reduce the 
crime from that of murder to one of culpable homi- 
cide, may nevertheless have been in its cumulative 
efiect so exasperating as to render the crime one 
which might be punished in a manner similar to 
tat in which the offence of culpable homicide might 
be punished in somewhat similar circumstances, 
Nea Son Myint v. EMPEROR Rang. 994 
s. 300—Private defence—Accused while in 
possession of land attacked with dangerous weapons 
~Accused in defence inflicting fatal injuries on 
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son of the attackers resulting in their death~ 


Accused, held, were entitled to take all necessary 
measures for their private defence— Conviction 
under s. 300 is not proper. 

The accused who were in possession of land were 
attacked with dangerous weapons and while defend- 
ing themselves they inflicted fatal injuries on some 
of the attackers which resulted in their death : 

Held, that so long as the accused were confronted 
by an unlawful assembly, they were entitled to deal 
with that assembly, as a whole, so long as it continu- 
ed to be dangerous to them. Though the accused 
inflicted fatal injuries on members of that assembly, 
they themselves had been dangerously attacked and 
Were entitled to take all measures necessary for 
their own safety, and they could not be expected to 
judge too accurately what wasthe exact amount of 
force necessary for that purpose and that they were 
entitled to acquittal. Ramsaaar GOPR v. EMPEROR 

Ty Pat.129 

$. 302 -— Depth of wound not less than five 

inches—Blow delivered with great force—Intention 
to cause death—Presumption as to. 

Where the total depth of the injury from the 
point of entry into the body was not less than five 
inches, and it is obvious that the blow with which 
the wound was inflicted must have been delivered 
with great force and the injury was necessarily fatal, 
the presumption arises that the person who inflicted 
it intended to cause death, and, therefore, prima 
facie that that person is guilty of the offence of 
murder. Nea Po Htwe v. Emperor Rang. 419 
———- 8. 302—Murder—Case cannot succeed on un- 

satisfactory nature of defence — Evidence of one 

person establishing guilt — Sufficiency of, for 

conviction, a 

A charge of murder cannot succeed on the unsatis- 
factory nature of the defence, unless the prosecution 
has positively proved its case to the Court’s reason- 
able satisfaction. In such a case the evidence of 
one person is nonetheless sufficient, if that evidence 
establishes the appellant’s guilt beyond any reason- 
able doubt. Nea Po NYAN v. EMPEROR Rang. 840 
——_—— sS. 302-—Murder— Several persons joining 

together tomurder another and murdering him— 

Circumstances showing intention to muraer—Cases 

of each indistinguishable—Tach should get death 

Sentence 

Where several persons jointogether to murder 
another and do murder him under such circumstances 
that there can be no doubt that the intention was 
to murder, each and everyone of them ought to 
receive the sentence of death unless there is any 
circumstance to distinguish one case from an- 
other, CHANAN v. EMPEROR Lah.1005 

88. 302-34—Two persons charged under 
ss, 302, 34—Common intention to commit murder 
must be held before conviction for murder—Held, 
on facts, offence was culpable homicide not 
amounting to murder. 

Where two persons charged under s. 302-34 can 
be held guilty of murder, it must be held that their 
common intention was the common intention to 
commit the crime of murder. 

Where two ordinary Burmans went to the house 
of the deceased with bamboo sticks and nut das: 

Heid, that then common intention was not a 
common intention to commit the offence of murder. 
But when these two persons went together, each 
armed with a male bamboo, it must have been 
within the contemplation of both of them that the 
result of their assault upon the deceased was likely 
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to be his death, and hence it must he presumed that 
they had the common intention of causing such in- 
jury as was likely to cause the death of the deceas- 
ed. Consequently, the common intention was to 
commit the offence of culpable homicide not amount- 
ing to murder. Nea Tice MAUNG v. EMPEROR 
Rang. 701 
s.304—Murder—Grave and sudden pro- 
vocation— Criteria — Paramour of wife boasting 
publicly of intention of taking her to live with him 

- Whether amounts to grave and sudden pro- 

vocation. 

On the question of grave and sudden provocation 
the Court has to determine what amounts in any paiti« 
cular case to grave and sudden provocation, and al- 
thougn the circumstances have to be viewed carefully 
so asnot to extend provocation beyond the limits 
which the safety of the public requires; at the same 
time grave and sudven provocation can be created by 
words. No words are more grave than a public taunt- 
ing by a man whom one has suspected before of being 
the paramour of one’s wife and boasts of the fact 
and expresses his intention to take her to live with 
him in the house of her sister to whom he is already 
married. Nea Mya Maune v EMPEROR Rang. 192 
ss 324,323, 302—Offence under s, 324 

—Nature of instrument— Blow with bamboo stick 

—Offence, if under s. 324. 

To bring an offence under s. 321, Penal Code, the 
instrument must be one, not which is “liable”, but 
which is “likely to cause death the instrument 
used must be one of which one can predicate that 
the probable result of its use will be, by virtue of 
its very nature, death. It must be inherent in the 
nature of the instrument used that death is likely 
to ensue. Where the injury results from a blow 
with a bamboo stick, the conviction should be alter- 
ed to one under s. 323. Naa Po NYAN v. EMPEROR 

Rang. 840 
s. 325. Ser Penal Code, 1860, s. 201 369 
— — §.325—Offence under —Sentence—Revision 

— Fine paid—Interference, if proper. 

For an offence under s. 325, a sentence of fine only 
is not sufficient. But when such is the sentence and 
fine has been paid, the High Oourt will not interfere 
and pass sentence of imprisonment, especially when 











“more than five months has elapsed since the case 


was settled EMPEROR v. GHANI S.an Lah. 343 

s 325 — Sentence under s. 325—Accused 
hitting deceased with lathi— Deceased not armed 
—No fighting proved—Sentence of three years held 
not excessive, - 

A sentence of rigorous imprisonment for a period 
of three years is not excessive for a man who has 
caused the death of another by hitting him with 
a lathi, and is held guilty under s. 325, Penal Code, 
especially when the deceased was not armed and that 
there was nothing in the nature ofa fight. AJOG 
NARAIN y. EMPEROR All. 369 
8. 353. Ses Criminal Procedure Oode, 189%, 

ss. 54, 56 632 
———8.366— Procedure under — Age of girl— 

Question to jury—Criminal Procedure Code (Act V 

of 1898), s. 307. 

In cases under s. 366, Penal Code, it is the duty 
of Judges with jury to adopt in part the system 
which is prevalent in England, and that is to put 
a specific question to the jury as to the concla- 
sion they have come to in relation to the age of 
the girl whose maltreatment has been the subject 
of the charge. It is very doubtful that the jury, 
unless ib is specifically put to them, ever really 
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understand what their duty is under s. 366. SAMARALI 
yv. EMPEROR Cal. 323 
s. 378—No dishonest intention—No offence 

of theft. 

Where it was quite impossible to find dishonest in- 
tention onthe partof the accused in removing the 
crop of the Pahanai land and there was a likelihood 
of his having a right to do so: 

Held, that it was for the Civil Court to determine 
the rights of the parties and that the accused had 
not committed the offence of theft within the meaning 
ot s. 377, Penal Code. PAKLU Baacat v. EMPEROR 

Pat. 490 
s. 401—Admissibility of facts showing 
prevalence of thefts in locality and their nature. 

In the absence of direct evidence the purpos2 of 
association may be establisned by proof of acts f om 
which this may be reasonably inferred. Tho pre- 
valence of thefts in a certain area andthe ris3 and 
fall coinciding with action taken against members 
of the supposed gang are as much relevant circum- 
stances in a trial under s.401, Penal Code, as are 
the convictions obtained against certain members, 
Of course, the possibility hasto be kept in mind 
that certain of these crimes may have been com- 
mitted by independent persons. Ampu MIYAN v, EM- 
PEROR Nag. 587 
-S, 401—Evidence that certain members were 

seen on scene of house-breaking before or after 

event ~- Relevancy. 

ln atrial under s. 401, Penal Code, in consider- 
ing whether there was an association of gang, evi- 
dence that certain of the persons were seen near 
the scene of house-breakings either before or after 
the event, isa relevant fact. Amnu MIYAN v. EMPEROR 

Nag. 587 
—-——- $.401—Previous association — Evidence of 

previous convictions and orders under s. 110, 

Criminal Procedure Code—Admissibility. 

Evidence of previous convictions of dacoity and 
of orders under s. 110, Criminal Procedure Oode, is 
admissible for the purpose of proving habit and 
association in a subsequent trial under s. 401 of 
the Penal Oode. Thus the fact that certain of the 
accused were previous convicts and bound over is 
not without significance, Ampu MIYAN v. EMPEROR 

Nag. 587 
s$ 401— Prosecution under s.401, nature of. 

A prosecution under s. 401 is of a peculiar nature 
differing from an ordinary case, in respect of the 
numbers of accused involved, and the extent of time 
- covered by their operations. There can be no defi- 
nite rule of limitation barring responsibility for 
stolen property after a certain time. Each case 
must be judged in view of the circumstances. Im- 
portant factors are the number of articles recovered 
and the way in which information led to their reco- 
vory. Apu MIYAN v. EMPEROR Nag. 587 
s. 401—That each member committed theft, 
need not be shown. t 
. Inatrial under s. 401, Penal Code, it is not neces- 

sary to prove that each individual member of the 
gang has habitually committed theft or any parti- 
cular act of theft, once the existence of the gang for 
such purpose is proved. AMDU MIYAN v. EMPEROR 

Nag. 587 
————s. 406. Sse Penal Code, 1860, 5.206 731 
s. 411, Suz Evidence Act, 1872, s. 114 

illus. (a) 363 
ss. 411, 414 — Possession satisfdctorily 
explained— Presumption under s. 114, Evidence Act 
{I of 1872), does not arise—Prosecution must 
prove guilty knowledge—Criminal Procedure Code 
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(Act V of 1898), s. 297—Charge to jury—Mis. 

direction—Judge failing to state what jury had 

exactly to decide but stating charge ina mis- 
leading manner—It constitutes misdirection. 

Where in a case under ss. 411 and 414, Penal 
Code, the accussd satisfactorily accounts for his pos- 
session, so that the question ofthe application of 
s. 114 ofthe Evidence Act, no longer arises, then 
it is necessary toshow by evidence direct or cir- 
cumstantial that there was some collusion between 
the thief and the Receiver or that the Receiver had 
real reason to believe that the property which he 
had purchased wasstolen, Accused need not prove 
affirmatively that he came by the goods innocently. 
An explanation raising doubt about his guilt in 
the minds of the jury is enough. 

In acase under s3. 411 and 414, Penal Code, the 
proper way to charge the jury would be to teli them 
that when once the presumption under s, 114, Evi- 
dence Act, ceased to be applicable, there iy no evi- 
dence of guilty knowledge at all. Omission to state 
this is a misdirection. The omission to mention 
before the jury some small items of corroborative or 
discrepant evidence may be comparatively unim- 
portant, particularly ina case where the jury had 
been addressed by Advocates on each side. But 
the omission to make it clear to them exactly what 
they have to decide and how they have to proceed 
to decide it, or the stating of points ina manner 
which is positively misleading is a very serious 
misdirection, since it is the business of the Judge 
to explain clearly to the jury what is the point 
which they have to decide. RAJENDRA Nata Lava v. 
EMPEROR Pat 91 
—->-—- 88. 420, 120-B — Company — Scheme of 

giving loan—Scheme of “Snow ball” nature—Rules 

mentioned in memoranda of association—Held 
though speculative, the scheme was ‘not dishonest 
or fraudulent — Misrepresentation by agents — 

Responsibility of Directors, 

The scheme as set out in the memorandum of 
association, which was deposited with the Regis- 
trar of Joint Stock Companies was as follows: The 
applicant for the loan was to pay an admission fee 
and make a deposit. He was required to secure two 
co-members or secondaries who were also required 
to pay admission fee and the deposit called the 
opening deposit. After payment by the secondaries, 
the company was to advance loan up to a fixed 
maximum to the original applicant within a fixed 
period of 45 to 60 days. After the two co-members 
had paid admission fees and deposits, the original 
applicant was to get a refund of his opening de- 
posit; the co-members or secondaries were in the 
same way to get loams from the company on their 
securing two co-members or secondaries each. If, 
however, the original applicant failed to secure 
two co-members within a week of his application, he 
was, on sending a notice to the company, to get a 
refund of his deposit money with interest at the rate 
of six per cent, per annum within 140 days of the 
date of receipt of notice by the company. Company 
had appointed agents and supervisors. By misre- 
presentations they induced the villagers to apply 
for loan and pay deposit and admission fee: 

fleld, that the scheme in ths case might be of 
the ‘snow ball’ nature but the literature of the 
scheme, principally the loan rules could not be 
discribed as misleading and deceptive. All the con- 
ditions of the scheme launched by the company were 
set out in black and white. There was no room for 
misunderstanding and though highly speculative, it 
was not dishonest or of fraudulent nature; 
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Held, further that, so long as the Direstors of the 


company did not themselves induce anybody to ap- . 


ply for loan and psy money to the company, they 
could not be held to be party to any fraud or con- 
spiracy s) as to attract thé operation of the penal 
law. JATINDRA Nata BIROAR Vv, EMPEROR Cat. 412 
S. 441— Holding condolence meeting in 
defianse of orders in a particular place does not 
show intention to intimidate, insult or annoy— 

Criminal trial—Practice—Criminal Courts cannot 

decide civil disputes. 

Where, therefore, the only intention of the appli- 
cants was to hold a condolence meeting in respect 
of the death of a person in a particular place in 
defiance of an order of the Chairman of the Munici- 
pal Board : 

Held, that such as intention on their part could 
not possibly amount to an intention to commit an 
offence, nor could their primary intention be said 
to be to intimidate, insult or annoy the Chairman of 
the Municipal Board, It was at most a civil trespass 
and that the Criminal Court could not go into the 
question of civil rights of the parties. SUNDAR Lau 
GUPTA v, EMPEROR Oudh 291 
——— sS. 441—There must be criminal intent. 

No offence of criminal trespass as defined in 
s. 441, Penal Code, takes place unless there is a 
criminal intent or ‘mens rea’, Sunnak LAL QUPTA 
v. EMPEROR Oudh 291 
—-— 5, 447—Held, on facts that the intention of 

accused was not to intimidate or insult or annoy. 

Held, that the act of the accused by remaining 
standing onthe chabutra with a view to prevent 
the Congress flag from felling down, was not actu- 
ated with an intent to insult, intimidate or annoy 
the Chairman ofthe Municipal Board who had come 
there to dig upthe chabutra. The feelings of the 
Chairman may have been hurt by the refusal 
ofthe accused to leave the spot, but the intention 
of the accused was not to hurt the feelings of the 
Chairman ofthe Municipal Board, but merely to pre- 
serve their flag from falling down. Ram Bari v. Bm- 
PEROR Oudh 219 
——-§.465—Accused altering date of babi with 

intention to convert illegal claim into legal one— 

Offence — Sentence — Held, fine was enough as 

accused had a good claim except for technical bur 

of limitation. 

Where the accused realised that his claim was 
very likely to be an unenforceable one unless he 
altered the date of the bahi, and his intention in 
fact was to convert an illegalor doubtful claim into 
apparently legal one and altered the dates in the 

aht: 

Held, his action must be held to be dishonest and he 
was liable to conviction for forgery. : 

Held, also, that as accused had a good claim except 
for the technical bar of limitation, the Court should 
not view his action with the same severity as if he 
had attempted to make out a claim for which there 
was no basis at all and sentence of imprisonment 
might be remitted aud fine imposed. KatyanmaL v. 
EMPEROR Nag. 310 

ss. 467, 471—Forgery — Prosecution must 
prove forgery and intention of accusedto use docu- 
ments knowing it. to be forged. 

16 is not sufficient for the prosecution to establish 
that the document is not a genuine dccument for the 
purpose of obtaining a conviction under the ss. 467- 
471, Penal Code; it must be shown affirmatively that 
the accused either knew or had ieason to believe that 
the document was forged. This matter of knowledge 
is one which may, incertain cases, follow necessarily 
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as an inference from a finding of fact. RADAIKA 
Prasan SINGH DEO v., EMPEROR Pat, 531 





—sS 497—Marriage must be strictly proved— 
No particular numbers of witnesses are necessary 
—Hoidence of husband and wife, whether sufficient 
—Proof of ceremonies for marriage, necessity of. 
In prosecution under s. 497, Penal (ode, where 

marriage is an ingredient in the offence, the fact of 

the marriage must be strictly proved in the regular 
way. This implies that the marriage must be prov- 
ed as an event which took place and not merely as 
tha state in which the parties were living and if 
it is sought to prove it by oral evidence that evi- 
dence must, in accordance with s. 60 of the Evidsnce 
Act, be direct that is to say, must be the evidence 
of an eye-witness. No particular number of wit- 
nesses must be examined to prove the fact of mar- 
riage between two persons. It cannot be said that 
the evidence of a husband and a wife that a marri- 
age in fact took place between them cannot be ac- 
cepted as sufficient to prove that fact, nor will 

any presumption against the validity of such a 

marriage arise unless there is at least some sugges- 

tion that a particular part of the csremony neces- 

sary to its validity was lacking, every case depends 
on its own facts. Aziz Kuan v. JIKRAM HUSSAIN 

Pat. 338 

s. 498—"Detain”, meaning of—Enticement 

and concealment. . 

“Detain” in s. 498, Penal Code, has to be interpreted 
ejusdem generis with enticement and concealment. 
There must be evidence to show that the accused 
did something, which had the effect of preventing 
the woman frum returning to her husband. Prital 
Missir v. HARAK Nata SINGA Cal.290 (b) 
-——— 8. 500. See Penal Code, 1860, s. 211 282 
Petroleum Act (Vlll of 1899)—Rule-making powers 

of Government—Hatent of. 

Government cannot make a rule requiring that 
persons must have a license except for the purpose 
of possessing or transporting, or for the purpose 
of possessing or transporting except as provided in 
the Act. KALABHAI MA .AMEDALLI V. EMPEROR 

; Bom. 277 

ss. 15, 9—No intention to transpori—Mere 
storing on licensed premises belonging to another 
-—Conviction jor jailure to possess license— 

Legality of 

Prima facie, a person who has no intention of 
storing or keeping petroleum but merely orders it 
with the intention of having it stored on licensed 
premises belonging to another pergon is not requir- 
ed to have a license under s. b or the rules framed 
thereunder. He is not, therefore, liable to con- 
viction under s. 15 for failing to possess one, 
KELABaal MOHAMMADALLI V. EMPEROR Bom. 277- 
Pieadings—Construction—Court must look to plaint, 

issues and manner in which case was fought to 

determine if there ts variance between plaint and 
case alleged. 

Pleadings should not be construed too narrowly 
and in dealing with the question whether there has 
been a variance between a plaintiff's pleadings anu 
the case alleged at the trial the Court must lovk nut 
to the mere wording of the plaint, but to the issues 
which were settled for trial and to the manner in 
which the case was deliberately fought out by both 
the parties in the trial Court. BEJOY KUMAR BHATIA 
O. AKJHE V. PIRA SATISH UHANDRA NANDI, JNANENDRA 
Natu NANDI, DAIRENDRA Nata NANDI Cal. 90u 

Laberal construction—Necessity of, in India. 

Pleadings in India cannot be regarded with the 

same meticulous care with which they were scruti. 
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nised in the English Courts. Nisat KANTA Sarkar v. 
Davip Izra Cal. 299 
Power-of-attorney — Authorisation to prosecute 

execution case—Mukhtar, if can bind principal by 

agreement relinquishing his rights. 

Where a mukhtarname only authorises a person to 
prosecute the execution case on behalf of his princi- 
pal, he cannot bind the principal by any agreement 
relinquishing rights possessed by the principal. BRIJ 
MOHAN v. DEPUTY CoMMISSIONER, PARTATGARA 

Oudh 714 

Practice—Admission—Some defendants confessing 

judgment—Suit dismissed —Plaintiff is entitled to 
benefit of admission. 

Where some of the defendants to a suit contest 
it while others confess judgment and the suit is 
dismissed, the plajntiff is entitled to the benefit of 
the admission made in his favour by thosa who 
confessed judgment. SOHAN Lat v. TEJA Sincd 

Lah. 70 (a) 


—Appeal—Party has right of appeal to Hig” 
Court but not to any particular Bench of particular 
constitution. 

E Under s 100, Civil Procedure Code, a party has a 

right of appeal to the High Court trom the decree 

passed in appeal by the Subordinate Jugde on the 
grounds mentioned therein. The right is to appeal 
to the High Court and not to any particular Bench 
of this Court. Under s. 108 (1), Government of India 

Act, the Allahabad High Court has made its own rules 

providing for the exercise of its appellate jurisdic- 

tion by one or more Judges or by Division Courts 
constituted of two or more Judges, This rule is ex- 
clusively for regulating the procedure in the High 

Court as regards the constitution of Benches, A party 

has novested rightin such a constitution, If by an 

amendment of the rules the constitution of the 

Benches is altered, the appeal still lies to the High 

Court and the appellant cannot claim that the 

appeal must be heard by a Bench as constituted 

before the rale was amended Har PRASAD v. Boon 

CHAND All. 615 (b) 


———- Burden of proof—Special plea—Puarda- 
nashin lady taking special plea—Burdenof proof 
—Mere declaration by her that she did not under- 
stand nature of transaction, if enough — Creditor 
enforcing transaction proving that document was 
free and intelligent act of laay—Held, lady bound 
by ak. 

Where a written statement of a party raises points 
which are undoubtedly in the nature ot special pleas, 
resting on facts within the special knowledge of the 
party raising those pleas; it 18 incumbent upon that 
party to establish its case founded on special pleas. 

Un this case the party wasa pardanashin lady who 
alieged that she dit uot understand the nature of 
the document when she along with her husband 
ex2cuted the moitgage.) 

A pardanashin woman is entitled to receive, in 
the Courts in India that protection which the Vourt 
of Chancary in England extends to the weak and 
intim, and to those who for any other reason are 
specially likely to be imposed upon by the exertion of 
undue influence over them. But maependent legal 
advice is not essential, and is not necessury in every 
cuss ; and the mere declaration by the lady subse- 
quently made, that she had not understood what she 
was dving, is not, in itself, conclusive ; 1b is suffici- 
ent if the person enioicing a transaction establishes 
that the document evidencing the same was the iree 
intelligent act of the lady. 
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Practice—contd, 


Held, on the facts and circumstances appearing 
from evidenca, that the lady was not a person in 
whose case, it was necessary for a creditor suing 
upon a mortgags to establish that she had independ~ 
ent and disinterested advice when entering into the 
mortgage transactions in question. She was, regard 
being had to her intellectual capacity and experi- 
ence of the world, fully able to comprehend the 
nature of the mortgage transaction, and the applica- 
tion of the general principles and formulae- applic- 
able toa caseof a pardunashin woman would un- 
doubtedly lead to denial of justice to an honest 
creditor, whoon the evidenca, took all necessary 
precautions in the matter of transactions to which 
she was a party. SURESH Cuanpra Das v. MARANI 
Dass Cal. 842 


—— Oourt-fee—Extension of time for payment— 
Held, High Court can extend time even when time 
fixed by lower Appellate Court has expired and 
appeal dismissed. : 

Held, that High Court can extend time for pay- 
ment of court-fee, on an application for revision 
against order rejecting petitioner's application to 
appeal as pauper, even where time fixed by the lower 
Appellate Court for payment of the requisite court-fee 
has expired and the appeal dismissed. Ram Rakat v. 
Isuar Das Lah. 83 (a) 


Criminal Courts cannot decide civil disputes, 

Sze Penal Code, 1860) s. 441 91 

Notices and prohibitory orders should be in 
proper form. 

It is important that notices and prohibitory orders 
should be in proper form, and a failure to sc.uti- 
nise and correct them may well cause subsequent 
difficulties in the administration of justice, 5. A. 
Santiago v, EMPEROR Nag. 303 


—— Parties ~Addition of—Suit decreed ex 
parte—Court, if should add persons who are neces- 
sary parties and give them chance of setting aside 
ex parte decree, 

Where a suit was decreed ex parte and persons 
entitled to be added as parties made an application 
to be added as parties and for setting aside decree: 

Held, that it the Oourt found that the petitioners 
were entitled to be added as parties he should add 
them as parties and give them an opportunity to 
set aside the ex parte order, that is to say, if the 
petitioners ought to have been added as parties, 
the fact that the suit has been decreed ex parte 
will not stand in their way. Rawss.war Bassat 
V. JEBAN Narayan SINGa Pat. 794 

Parties heard—Administrative act, if becomes 
judicial act, 

The mere fact tnat parties were heard or evidence 
was taken would not convert an act which is really 
of an administiative nature into a judicial act. 
EMBERUMANAR JEER SWAMIGAL ù, Boarp or UOMMIS- 
SIONERS FOR HINDU RELIGIOUS JINDOWMENTS, MADRAS 

Mad, 256 
Privy Council—Compromise affecting minors 
submitted to Privy Council for approval— Duty of 

Courts pointed out. 

Where a compromise which affects the interests 
of minors is proposed and submitted for their Lord- 
ships’ approval, the Court from which the case comes 
upon appeal shuuld take the matter of the proposed 
compromise into consideration and certify to their 
Lordships whether in their opinion the proposed 
compromise is ur is not inthe interests of the minor 
or minors, Sw#aiku SaUKRULLAH v, Zoura BIBI 


PC 308 (a) 
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Remand — Preliminary objections not 
decided by Court remanding case—Case coming not 
before it on appeal—Objections, if can be raised 

* before it. 

Where it cannot be held that certain preliminary 
objections were either explicitly or impliedly decided 
by the Court remanding the case at all, thess ob- 
ojections can be raised, when the case again comes 
before the Court remanding it. NIHAL Onanp v. 
District Boarp, MIANWALI Lah. 575 
Returning of plaints and documents to be 

re-filed, being encomplete—Procedure held erro- 

neous. 

A wrong practice prevails in the Punjab by which 
Courts return plaints and similar documents which 
are incomplete or are not accompanied by necessary 
papers to the parties who file them. This procedure 
which has no warrant gives rise to endless dificul- 
ties in various forms, The cases of returning a 
plaint or memo. of appeal for presentation are differ- 
ent and form a class apart. But generally speaking, 
a document which has once been filed in Court should 
remain there until proper orders have been passed 
on it. The document may be rejected or may be 
accepted, but when once it is in the office of the 
Court, it should not be returned. In such cases a 
Counsel would be perfectly within his rights if he 
refuses to take back the document after explaining 
in a suitable manner his legal position tothe Court. 
Mansa Ram v KAR MOHAMMAD 

Revision—Wrong decision, whether ground 
for revision. : 

Jurisdiction to decice the appeal which the lower 
Court has before it includes the jurisdiction to 
decide wrongly as well ag jurisdiction to decide 
rightly. The fact that the Court below may have 
decided wrongly is no ground for interference in 
revision. GULAB Devi v. ABDUL GHAFUR Kuan ` 
All, 229 
~——— Second appeal— Distinction between second 

appeal and revision. 

One distinction between a second appeal and a 
revision is that an error of law can form a ground 
for a second appeal, but in general an error of daw 
cannot form a ground for a revision.  GULAB Devi 
v. ABDUL Gaarur Kuan All, 229 

Second Appeal— Question of title—Lower 
Court erroneously relying on copy in respect of 
which presumption under s. 90, Evidence Act (I of 
1872), cannot be made— Procedure — High Court 
can remand or arrive at finding itself. 

The question of title is clearly one of fact and if 
in arriving at this finding of fact the Court has 
erroneously relied upon a copy in proof of the con- 
tents of the original, but in respect of which the 
presumption allowed under s. 90, Evidence Act, can- 
not be made, there are two courses which are open 
to the High Court in second appeal. It can remand 
the case to the lower Appellate Court directing it to 
record a fresh finding after eliminating the copy, 
from consideration and confining itself to the other 
evidence in the case; or if may procesd under s. 103; 
Civil Procedure Code, and arrive at its own finding 
on a perusal of the relevant and admissible evidence, 
Morka Bano v. Musamman Banaras Kuan Lah, 647 
Precedents—Decision is not authority for point 

not discussed therein. : i 

A decision which was-expressly directed to one 
point snd one point only cannot be considered a 
decision for a point which was not discussed 
RAMPARIKHA PANDEY v. RAMIHARI KUER Pat. 599 
Presidency Small Cause Courts Act (XV of 

1882), 8.19—Suit under 0, XXI, r. 63, Civil 
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Presidency Small Cause Courts Act—coacld. 


Procedure Code, aim being to release property 
attached by order of Madras City Civil Court~— 
Small Cause Court, if can entertain it. 

The Small Cause Court cannot entertain a suit 
under O. XXI, r. 63, Civil Procedure Gode, by the 
unsuccessful party in a claim petition under 
O. XXI, r. 58, in the City Civil Court, of which the 
aim and object is to release property from an attach- 
ment made by order of the City Civil Court, be- 
cause if the suit succeeded, it would involve the set- 
ting aside of an order made by the City Civil Court 
over which the Small Cause Court hasno jurisdiction 
or control whatever, City Civil Court is not pre- 
cluded from entertaining such a suit by s.3, City | 
Civil Courts Act, as even though the value of 
the subject-matter is within the jurisdiction of Small 
Cause Court, it is not cognizable by the Small Cause 
Court. PALANI MUDALIAR v KAVERI AMMAL 

| Mad 385 
Presidency Towns Insolvency Act (Ill of 1909) 

-~-Interpretation of Act—English Law, reliance or 

— Propriety of —Courts, if concerned with intention 

of legislature. 

The Courts are not entitled to go outside the 
words of the Act and import into it words which 
are in the English Act for the purpose of limiting 
the scope of the section. Nor are they concerned 
with the intention of the legislature when thére is 
no expression of that intention to be gathered from 
the words of the Act. They are not entitled to 


_ Make guesses and to say that the legislature intend- 


ed to do what the English Bankrutpcy Act has dona. 
OFFICIAL ASSIGNEE, Mapraz v. Trustees or Port 
TRUST, MADRAS Mad. 427 
- s. 8 <(1)—Third persons whose title to 

property is affected by adjudication—Whether 

aggrieved persons—Right to appeal, ; p 

Third persons whose title to property is affected by 
the adjaditation are’ ‘aggrieved persons’ and it is _ 
open to them to move the Court which passed the 
order of adjudication under s, 8, cl.(1) ofthe Acs, or 
if so advised, to appeal against that order to a higher 
Court under cl. (2), sub-cl. (b) of the same section to 
review or rescind the order of adjudication. OFFICIAL 
Assignee V. Hassasine TAHILSING Sind 133 
————s8. 9 (g), 13 (4),113—Suspension of pay- 

ment of debt, notice of—Oral and written notices 

alleged—Written notice informal—Oral- con» 

versation, held not formal notice. i 

Where under s. 9 (g), Presidency Towns Insolvency 
Act, both written and oral notices of suspsnsion of 
payment of debts were alleged, and the correspond- 
ence comprising of written notice was of an informal 
nature: ` z zua 

Held, that the conversation amounting to oral 
notice, was not definite, formal and deliberate, or 
intended to be understood in that senss, KANHYALAL 
BAARGAVA V. BANWARI Lau _ Cal. 657 
——— $8. 9, 13—Distinction between 3.13 (4) and 

s. 9 (g)—Mere inability to pay, whether amounts to 

suspension of payment of debts. 

Section 13 (4) (bi, Presidency Towns Insolvency Act 
provides that the Oourt shall dismiss a petition for 
adjudication if the debtor appears and satisfies the 
Court that he is able to pay his debts. But s. 9 (g); 
contemplates something entirely different. N_t only 
must the debior be unable to pay his debts, but he. 
must also convey to the creditor his intention not td 





pay. 

z x declaration of inability by a debtor docs nət of 
itself and without reference to context .or circum- 
stances constitute an act of ingolyency, Kanavanay 
BAARGANA V, BANWARI Law Gal, 067 
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8. 39-—-Order suspending discharge along with 
appropriation order—Likelihood of dismissal from 
service unless dischorge is obtained is no ground 
for exemption from further payments. 
_ Where an order suspending the discharge of an 
insolvent and an appropriation order aie passed, the 
thieat of the insolvent’s employer to discharge the 
insolvent does not constitute any valid reason why 
the Court shculd alter the order and grant him 
exemption [rem further payments under the appro- 
` Eriation crder. The Court in its administration of 
the law cannct yield tothe pressure of the insolvent's 
emg k yers. In thé matter of Trova Kama Ras NAIDU 
; Rang. 935 
S. 39 — Suspension of discharge and 
appropriation order— Regular payment for some 
tume—Employers of insolvent ordering him to get 
complete discharge—Held, order passed must stand 

—Court in administration of Act should not yield 

to employers’ demands. 

An insolvent who/had put in 18 years’ Govern- 
ment service applied for discharge and the discharge 
was suspended for a fixed period cftwo years and 
an appropriation order was made. He paid regu- 
larly for some time when he received a memo from 
the head of his department calling upon him to 
ubtain complete charge within six months : 

Held, that inthe absence of any circumstances in 
the insolvency proceeding wairanting dismissal, he 
should not be ruined meiely because he availed him- 
self of his statutory right to appeal to the Insol- 
vency Act, and the Court must administer the Act 
in accoidance with law. It was not into Lublic 
interest that tke administration of the Act should 
be frustzated. The administiation of the Act can- 
not yield to tke Departmental head nor to Govern- 
ment Servants Conduct Rules. Therefore, the order 
made on the discharge was proper and must stand 
In the matter of Mowamep IsmarL Rang. 787 

s. 46—Contract of indemnity and delivery 

of goods—Debtor adjudicated—Debt, if provable in 

insolvency. 

_ Where a debtor takes -delivery of goods by execut- 
ing a contract of indemnity atter which le is ad- 
juaicated insolvent, the debt arising out of the in- 
demnity is a debt provable in insolvency within 

the meaning of e. 46 (3), Presidency Towns lusolvency ` 
Act, OFFICIAL ASSIGNEE, MADRAS v, TRUSTEES or Port 
Trust, MADRAS D c Mad. 427 
—-—- 8. 46—‘Debt due to Crown or loca ority” 
if provable debt. ah miei 

Debts due to the Crown or a local authority must 
mean “provable” debts, OFFIOIAL ASSIGNER, MADRAS 
v. TRUSTEES or Port Trust, MADRAS Maa. 427 

ss. 49 (1), 46 (3)—Port Trusti, if local 
eiia within s, 49 (ì)—Riyht of priority Jor 
ebts. > 

A body of Port Cemmissioners is a local authori- 
ty as is a Municipal Ccmmittee cr District Hoard 
‘The Port Trust 18, theretoe, a ‘kcal authority’ 
within the meaning ot s, 49 (1), Presidency Touwus 
Insclvency Act and its debt is entuled to pricrity 
‘he woras ot s. 49 (1) are wide indeed, and all debis 
due to the Crown cr to any local authoily are to be 
paid in priority to all othe: debts. OrrICIAL ASSIGNEE 
MADRAS v. ‘LRUSIEES oF J ORT Taust, MADRAS ‘ 
g , Mad. 42 
— B. 63—Claims gending for acmissicn boas 
Oficial Kecetzer—Piincigle cj rateable disivibu-’, 
tion, applicabiutty 0f—C.raims aamitted first “afi 
entitled to prejerenceLargeness of (ami af 
matertal—- Admission of late clams saber w 
equitable conditions Legality of, í ; 














INDHAN GASH 


(193? 
Presidency Towns Insolvency Act—concld. 


As the general principle in the division of an 
insolvent’s assets between competing creditors, 
before a dividend: is declared, is that of rateable 
distribution, so the same principle should apply to 
all claims pending foradmission before the Official 
Receiver when he proceeds to adjudicate upon the 
claims of late-comers under s. 63, Presidency Tcwns 
Insolvency Act. It is inequitable that claims filed 
at an earlier date should necessarily be pcstponed 
to’others filed at a later date which the Official 
Receiver may have, pcssibly on grounds of admin- 
istrative convenience, heard and admitted first. 

A creditor is not entitled to have all the money 
in the hands of the Official Receiver, because his 
claim is so large that nothing will be left for the 
other creditors, in preference to other creditors 
whose claims were pending before the- Official Re- 
ce.ver atthe same time, but he must share 1ateably 
with the other creditors whose claims were pending 
when his claim was admitted by the Official Re- 
ceiver and whose claims have been admitted. Ob- 
viously sume time limit must be set, but it is open 
to the Official Receiver to admit late cluims subject 
to conditions. A condition that the Official Keceiv- 
er should admit cli claims, if proved, pending 
before him before the first of the penaing claims 
ie proved, tc a shure pro rata isan ¢quiteble con- 
dition. JAMNADAS Visbinpas v, NARAINDAS JLT. ANAND 





Sind 272 
— $113. See Presidency Towns lusvulvency 
Act, 1£09, s. Y (g) 657 





S 116 (2)—S.116 (2), if restricted to petition- 
ing creditors und debtors only. ` 

Section 116 (4), Presidency Towns Ixsclvexcy Act, 
is in general tenrs and does not restrict its eLect to 
the petitioning creditors and debtors only and there 
is no reason why it should not extend to third psities, 
OFFICIAL ASSIGNEE v, HASSASING TAHILSING ind 133 
Fress and Registration of BOOKS Act (XXV-of 
1687), $$. b, 12— Person selling pamphlet or paper 

“en streets aw not able under 

who is. 

‘the publisher of the paper referred to in s. 3 
anu .s. 5 cf the Press and Registration (1 Bcoks 
Act is the man who publishes it in the ordi- 
mary sense of the term, that is to say, arıanges 
witn the proprietor tor its distribution, and a mele 
seller or distributor of the paper is nct a publisher 
under either of thcse sections. The only jerson 
who cun be guilty of publishing under s. 12 is the 
zerson who s performing the act of a ,ublisLer 
within s. 3 and s, 5. 

Consequently, 
certain Lampbiets or papers giving uotice cf a 
vertan meeting cannot be made liable incer s. 12 
on ‘the ground that such distribution amcuuted to 
publication. No assumption can be made 1l.at if no 
uane of a publisher appears on the dccun.ent the 
persun who is actually in pcssession of the docu- 
ment and distributwwg it, to be the  ublisher, 
DAITATRAYA MALHAR bipkarv. EMPEROR Bem. 268 
8.12. DEE Piessand hegistraticn ci Bcoks 

Act, 1601, 5. 9 263 
Principal ana Agent—Cummission — Con.mission 

10 Le pura In per) ormaace oJ uefiniate uncertuhing— 

Agent oubsianiuelly awing u—Lransacticn . subse» 

quently Jaling through not aueto any act or emis 

ston On part of .ayent—Agent still is entiticdio his 

COM. ISStON. ` 

Wane the icmuneraticn cithe agent was fcr the 
dcthnite urdertekirg given by him that he would 
Ling ubcut a purchaser willing to purchise the 
jtparty d ihe gelendent, the mere dect whet the 





s. 12—PLabitsher, 


a person distributing in streets. 
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Principal and agent~céneld, 


transact'on fell through, it is of no sconsequance: 


even if it fell through on account of the default of 
» the purchaser, would not disentitle the agent from 
claiming the remuneration, when it is clear that 
the contract did not fall through in consequence of 
any act or default of the agents. Farip Baxasn v. 
HARGULAL SINGA ' AN. 631 
—-—— Joint and several principals—Death of one 
—Suit by survivor against agent for rendition of 
accounts —Time, when begins to run—Contract Act 
(IX of 1872), s. 201—Limitation Act(IX of 1908), 
Sch. I, Art 89. f 
Where there are two or more principals who are 
“ joint and several “and ons of them dies, the agency 
terminetes only as regards the deceased principal's 
represontatives, It continues as regards the sur- 
ving principal. Conszquently, periud of limitation 
for a suit against the agent for rendition of ac- 
counts dves not begin to runfrom the death of the 
deceased principal, as against ths surviving prin- 
cipal. The surviving principal may file such suit 
Within three years of the termination ofthe agency 
as against him. MONINDRA LAL Cuatrerseev. HARI 
PADA Gnose Cul. 608 
Rights and duties of agent —Remuneration 
—When becomes due. 
Where the remuneration of an agent is payable 





upon the performance by him of a definite under- ` 


taking, he is entitled tn be paid that remuneration 


as soon us he has substantially done all thet he ~ 


undertook todo, even if the transiction in respect 
of which the remuneration is claimed falls through 
provided that it does not fall through in conse- 
quence of any act or default of the agent. Farro 
Baxss. y HARGUL:LSING I All. 631 
Privy Council! — Practise — Special leare ia 

criminal rases—Interpretation of section of Ori- 

minal Procedure Code of vital importance— 

Difference of opinion between Ligh Courts~ Special 

leave will be yranted. 

Leave to app2al in a criminal case will be granted 
only in very exceptional cases by their Lordships of 
the Privy Council, Whore it appears that with” re- 
ferenca to a vection of the Criminal Procedure Code, 
which is of vital importance to accused persons, 
there has beena difter2nc2 of opinion in the High 
Oourts of India which, however it be i:csolved, cught 
to be resolved so that in the future there will be no 
doubt as tothe law decluired by that section, their 
Lordships will grant special leave. Nazie A map v. 
TemPegor 793PC 

-Promissory note—Irsuffi.iently stamped pro-note 

—Duiy payable—Instrument, if can be split up 

for purposes of duty—Primury purpose to be con- 

sidered. 

The Court should consider whether the dccument 
is primarily a promissory note which is insufficiently 
-stamped though incidentally it may amount to a 
receipt or an acknowledgment of liability. In such 
a case the stamp must have been affixed to 
it as a promissory nets and not as a mere acknow- 
ledgment of liability. Where tha instrument as 
a whole is insufficiently stamped it would not 
be proper to allow it to be split up into two 
portions and to regard the duty paid on it as hav- 
ing been paid ori the portiva which it suits the plain- 
tiff to retain al-hough the primary purpcse of the docu- 
ment,was contained inthe other portion. If, however, 
there are any recitals in a document which, a3 such, 
are not chargeable with duty, then it may be possibls 
to use such recitals as evidence for an entirely di- 
ferent ani independeat matter. © Bissov: GOKARAN 
Bines Alt, 919 


.. 
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Promissory note —coneld. 





Note insufficiently stampel—Suit for money 
—Proof of payment to defendant— Right of plaint- 
iff to recover money with interest~Cause of action 

. independently of pro-note. 

An implied contract to re-pay money lent always 
arisas from the fact that the money is lent, even 
though no express promis, either written or verbal, 
ismade to re-pay it. ‘he fact that money has been 
lent therefore gives a cause of action to the plaintiff 
whichis independent of the promissory nots. As 
soon as the plaintiff in such -a case proves that h3 
‘paidtothe defendant s sum of monsy by way of 
loan, ho is entitled to get back the money lent with 
interest, though the promissory note cannot be intro- 
duced in evidence on the ground of insufficiency of 
the stamps. MAHATABUDDIN Mra v.Muaammad Nazir 
JODDAR Cal.152 
— Suit on—Pro-note executed by executor for 

debt borrowed for estate—Decree against estate, 

whether can be prssed. 

In a suit ona promissory note executed by an 
ex2cutor, the creditor cannot have a direct claim 
against the estate of the testator even though the 
amount was borrowed for rent baie oui the provisions 

ill. Rap AKRISSNA CHETTIAR v. NARAYANASAWMI 
of the will. Ra A irae 
Provident Funds Act (XIX of 1925), 8. 53—Pro- 

vident Fund maintained by private College—College 
ailed by Government—College adopting Government 

Rules--Decree for Provident Fund obtained by 

Ex-Principal —Decree, whether can be attached. 

An ex-Principal of a private aided College obtained 
a decree for Provident Fund, deposited by him in Pro- 
vident Fund maintained by the College, The author- 
ities had instituted a suit for damages against him for 
his malfeasance during his tenure and prayed for 
attachment of decres obtained by him : 

Held, that s 3, Provident Funds Act ands. 60 (k), 
Civil Procedure Coda, make it clear that compulzory 
deposits in Government and Railway Provident 
Funds are not liable to attachment at any rate as long 
as they arein the Fund. The Oollege was an aided 
College and had adopted rules framed by Govern- 
ment for Provident Fund in aided Colleges. Thsre- 
fore, the Fund in question was a Fund constituted 
under the authority of the Goverament from the data 
of the adoption of the rules. The entiie amount of 
the Fund be2ame consolidated into one Fuad. On- 
sequently the decree obtained by the ex-principal 
was not liable to attachment as 1n effect it “would 
‘amount to attachment of the Fund before it had 
reached the hands of the depositor. KIRTYANAND 
“SINGA BAJADUR v, SAILESWAR SEN Pat. 499 
provinctal insolvency Act {V of 1920), 5. 4—Sale 

by insoldent—Subsequent sale of same property by 

Official Receiver ignoring prior sale—Dispute as to 

title between rival ‘purchasers—J urisdiction of In- 

solvency Court to decide dispute. | 

The Insolvency Court has jurisdiction unler s. 4 
of the Provincial Insolvency Act to deal with a 
disputed question of title between a purchaser from 

purchaser of the same property 


insolvent and a 9 
Pol aale by the Official Receiver. KALIAPPA NADALWAR 


v Mad. 69 
TIAR 
z Rauen E ri perition—Court returning 
it for re-filing with copies—Re-preseniation within 
time fixed—Held, presentation on subsequent date 
must relate back to date on which original appli- 
i een presented. KAN 
caon e Satition for adjudicating thə debtor 
as insolvent was presented within three months of 
the date of the mortgage deed which was impeached 
ag collusive. The Oourt returned it to the petitioner 
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Provincial Insolvency Act—contd. 


and required him to file certain necessary copies. 
It further gave him time within which to comply 
with the orders of the Court. The petitioner obeyed 
the orders of the Court and filed his application 
within a period of two weeks. The Court ‘dismissed 
the petition on the ground that the petition had been 
mace more than three months from the date of the 

ecd: 

Held, that underthese circumstances the petitioner 
should not be allowed to suffer from the lax practice 
to which the Court had recourse while return- 


ing the application to the petitioner. The application ` 


when made first wes within time andthe order which 
the Court made should not be used by that Court 
to the prejudice of the pei:tioner and the presenta- 
tion of the petition with the necessary copies sub- 
sequently must relate back to the date on which the 
original application had been presented. Mansa Ram 
v. Knarr MOHAMMAD Lak. 553 
— 8.22, Ses Provincial Insolvency Act, 1920, 





s, 69 (1) | 303 
—— 8. 27. Sze Provincial Insolvency Act, 1920, 
43 956 (b) 


s. 28 (4)—Annulment of adjudication of 
Government servant— Receiver not availing of s 28 


(1)—Creditor, if can proceed against salary acquir-~ 


ed subsequent to annulment. 
Where the insolvent, a Government servant, in- 
curs debts subsequent to adjudication and the 


creditor obtains a decree and subsequent the ad- ° 


judication is annulled but the Official Receiver has 
not availed himself of s. 28 (4), Provincial Insolvency 
Aci, the decree-holder can proceed against salary, 
obtained by him after the annulment order SECRETARY 
or State v. Is-ar Das Lah. 214 
s 28 (5)—Insolvency of lawyer—His books, 
whether can be taken possession of by Official Ke- 
ceiver, 

On an insolvency of alawyer his books can be 
taken possession of by the Official Receiver. MANGALI 
Prasad v ZAFAR HUSAIN Oudh 228 (a) 
; s. 33 (3)—S. 33 (3) is only directory. 

The provisions of sub-s, 3, of s. 33, Provincial In- 
solvency Act, are directory and the creditor can come 
on theschedules of creditors as long as there are 
any cesets available for distribution amongst the 
creditors and till the final dividends are distributed 
and till the administration is complete. ARJUN Das 
KUNDIER v. MArcaia TELINI Cal. 886 

s. 37—Person in whom property is vested 
under s. 37—Status and powers of —S. 37, object of. 

Tne person in whom the property is vested under 
s. 37 is in the position of a trustee for the creditors 
and in such a character he has the power and is 
under the duty of administering the assets vested 
in him fairly and equally amongst all the creditors 
and in this matter he has to guide himself by the 
rules of administration contained in the Insolvency 
Act. The object of the vesting order under s. 37 is 
to protect all the creditors, who would have been 
treated fairly and equally by the Court if the in- 
solvency proceedings went on in normal course. 
ABDUL LATIF v.d. R. Pegcrvan Cal.509 

s5. 37,43—Vesting order under s. 37— 

Whether can be made after date of annulment 

order. 

The insolvency proceedings do not automatically 
terminate with the annulment, and it cannot be said 
that by an order passed under s. 43 of the Act the 
Judge loses seisin of the matter and cannot there- 
after make any order in those proceedings. A vest- 
ing order under s, 37 can be made after he date of 
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ABDUL LATIF v. J. R. Perorvan 

Cal, 509 

— $.42—S. 42, if mandetory—Burden of 

proof—Failure of insolvent to satisfy Court— Court 
has no jurisdiction to pass order of discharge. 

The provisions of s. 42, Provincial Insolvency 
Act, are imperative and the burden of proof lies 
on the insolvent, and in the event of failure on his 
part to satisfy the Court in this respect, the Insolvency 
Court has no jurisdiction to pass an order of dis- 
charge. BAKARAM v MANGLYA Nag. 956 (b) 

ss 43, 27—Discharge applied for within 
prescribed period—S, 43, if applies. 

When the debtor has applied for his discharge 
within the prescribed period and s. 27 does mot 
apply, then the provision in s. 43 must apply and 
ths order of adjudication must be annulled if there- 
after the debtor does not appear on the days fixed 
for hearing his application for discharge. BAKARAM v. 
MANGLYA Nag. 956 (b) 

s. 44—Adjudication—Assets at time of peti- 
tion and those acquired subsequently before dis- 
charge vest in Court or for distribution 

When a debtor is adjudicated an insolvent at his 
instance all his assets which he has at the time of the 
presentation of the application and all assets which 
he may acquire before his finaldischarge, must come 
in the hands of the Court in order that thé said. 
assets may be administered, and his creditors whose 
debts can be proved in the insolvency proceedings 
may get tneir debts pro rata from these assets. When 
an insolvency proceeding takes place at the instance 
of the creditor, there is the self-same principle. 
Therefore, an insolvent has no title in the properties 
in which he hed beneficial rights at the date of the 
presentation of the application or which was acquir- 
ed subsequently by him at any time before his absc- 
lute discharge. -All such properties vest in the Court 
or inthe Receiver appointed by the Court. ARJUN 
Das KUNDU v. Marcala TELINI Cal. 886 
——— 8, 44 (2), whether extinguishes claims of 

creditors. 

The effect of s. 44 (2), Provincial Insolvency Act is 
not to extinguish altogether the claims of tne credi- 
tors whose claims are provable under the Act, but to 
limit their remedy for the purpose of realizing the 
same from the assets vested in the Court or Receiver 
according to the provisions of s. 28, Insolvency Act. 
ARJUN Das KUNDU v Marcuta TELINI Cal. 886 

s. 53. Ser Insolveney . 210 

——— S$. 53—Burden of proof—Oficial Receiver 

discharging prima facie burden—Duty of trans- 
feree. ; 

The burden of proof in a suit to set aside a 
fraudulent transfer under s. 53, Provincial Insolvency 
Act, is on the Offcial Receiver and can only be dis- 
charged by showing circumstances from which the 
strong inference can be drawn that the transfer im- 
pugned was made either mala fide or in the absence 
of valuable consideration. Where he discharges the 
prima facie burden, it is for the transferee to explain 
the case which gave grounds for suspicion and to show 
that there was in fact an explanation which the 
Court could deem to be satisfactory. U Ba Sane v. 
Ma SHEIN Rang. 90 

s.53—Transfer effected directly after 
service of summons—Intention to divest property 
entirely—Transfer to mere child—Full explanation 
of circumstances, necessity of, to avoid inference 
of fraudulent intention. 

When a transfer is shown to have taken place 
directly after the. insolvent had been served with a 
-Å 


the annulment order. 
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summons and i3 one of two transfers by which he 
got rid of all his immovable properties, and when 
it is known that the other has been admitted by 
the transferee to be a fraudulent one, and that this 
transfer was to a mere child, the circumstances 
cortainly require a very fullexplanation. U Ba 
BAING v. Ma SLEIN Rane, 90 
8.54—Application under s. 54 to set aside 
transfers by insolvent—Burden of proof—Onus of 
proof, when material. : 

When all the circumstances have been ascertain- 
ed, so far as the parties have thought fit to 
ascertain them, discussion on the point of burden 
of proof becomes immaterial and the deci- 
sion must be come to on the whols of the circum- 
stances so ascertained; and the question of onus 
only becomes important if the circumstances are so 
ambiguous that a satisfactory conclusion is im possi- 
ble without resort to it. 

The onus lies primarily on the Official Receiver 
who applies for setting aside under s. 54, Provincial 
Insolvency Act, transfers by the insolvent, 
that the transfer was made with a view of giving 
preference to the creditor in whose favour it was 
made; but when once that has been proved, such 
transfer will be deemed fraudulent and void as 
against the Receiver if the debtor is adjudged in- 
solvent upon a petition presented within three 
months of the date of such transfer. Ratau MAL v. 
Kung BEHARI LAL All, 801 
—-—-— 5, 54—Revision—Powers of revisicn are 

very wide under Insolvency Act. 

The High Court has very wide powers of revision 
under the Insolvency Act, and it is immaterial 
whether it treats the case as an appealor as a revi- 
sion; it has to satisfy itself whether the order of 
the District Judge was or was not according to 
law. Rat.u Marv. Kons BEgARI LAL All 801 
s, 54— Transfer on date within three months 

of insolvency—Whether on ‘eve’ of insolvency. 

It would be diffizult to say that any particular 
date within period of three months was other than 
“on the eve of bankruptcy.” Ratnu MAL v. Kuxs 
BEHARI LAL All. 801 

s. 54—“With a view of giving that creditor 
peference’ in s. 54, meaning of—Transfer for 
being set aside, must be proved to be voluntary and 
no due to pressure or threat. 

The words “with a view of giving that creditor 
a preference” in s., 51, should he interpreted as 
meaning that, what the debtor did was an act of 
free willand that his dominant intention in per- 
forming that act wasto prefer such creditor. The 
only substantiai fact that the transaction was effect- 
ed by the debtors when they were in imminent ex- 
pectation of bankruptcy by itself ie not sufficient 
to prove the intention to give fraudulent prefer- 
ence. The word “preference” imports a free choice 
and it is necessary for the Receiver to prove that 
the debtor's act was voluntary and not due to ex- 
traneous influence such as pressure or threat from 
the creditor: 

Held, oa facts that there was fraudulent inten- 
tion, and the transfers were with a view of giving 
preference to certain creditors. . RATHU MALU KUNJ 
BEHABI LAL All. 801 
—S 64—Scope of. 

Sec'ion 64, Provincial Insolvency Act, requires a 
Receiver befors declaring a final dividend, to serve 
notice in the manner prescribed, to jersans whose 
claims to the creditors have bean notified but not 
proved; and if such persons cume and prove their 
claims within the time limited by the notice, then 
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they will be entitled tə a sharein the final distribu- 
tion, That contemplates that creditors who have 
not proved already can erme in and prove their debts 
jn time beforeths finnl dividend is declared and 
The time of the dis- 
charge ofan insolvent has no relaticn t? and can 
have no relation to in any case, to the time for de- 
elaring the final dividend. Assen Das KUNDU v. 


MaroatA TELINI Cal. 886 
= s 69. See Provincial Insolvency Act, 1920, 
8.75 (1) 858 


——— 8, 69 (1), 22 — Jurisdiction of Insolvency 
Court to issue processes of prohibition and in- 
junction—Debtor not having notice— Processes full 
of defects and not purporting to give notice—- 
Debtor, if can be convicted for non-compliance. 
The Insolvency Court has power to issue such 

processes as prohibition and injunction in order to 

pravent alienation of his property by the debtor. f 
The debtor is not liable under s. 22, Provincial 

Insolvency Act on a creditor's petition at least untii 

he has due notice of the same. Where the pro- 

cesses issued are full of defects and do not pur- 
port to give notice to the debtor of the admission 
of any insolvency petition at all, the debtor cannot 
be fixed with liability under s 69 (a) for failure to 
comply with them. The fact that he might have 
had a shrewd idea of what the proceedings really 
were is not sufficient to fix him with liability. 

S A. SANTIAGO Y, ENPEROR Nag. 303 

s. 75 (1), 69—0rdır by Small Cause Court 
Judg2 exercising insolvency jurisdiction refusing 
to take proceedings under s. 69—Revision, if lies. 
No application in revision lies against an order 


-of a Small Cause Court Judge exercising insolvency 


jurisdiction refusing to take proceedings against the 
insolvent unders. 69, Provincial Insvlvency Act, as 
an appeal lies to the District Court under s. 75 (1). 
Prarey MIRZA v. Kazis ALI Kean Oudh 858 


Provinclal Small Cause Courts Act (IX of 
1887), 8.17—Application to set aside ex parte 
decree, accomp nied with security bond—Security 
insufficient - Defi.iency made good but beyond 
limitation — Application, whether should be 
entertained. , 

The provisions of s. 17 cf the Provincial Small 
Cause Courts Act, are mandatory and security 
either in cash orin the form of a bond should be 
filed atleast within the time allowed for making the 
application for setting aside an ex parte decree, bub 
where the security bond was filed along with the 
application to set aside the ex parte derree and the 
security was found insufficient, it can be allowed to be 
made good beyond limitation. Din MOHAMMAD v, 
DARBARI Lat Oudh 137 
— — S. 17—Security to be furnished—Rule as 

to, when can be relaxed — Interference by High 

Court under s. 115, Civil Procedure Code (Act V 

of 1908). ies 

The requirement of s. 17 of the Provincial Small 
Cause Courts Act that the amount due or security for 
it is to be fuinished “at the time of preganting the ap- 
plication ™ can only be relaxed to this extent that 
if the application is. presented without the money 
or the sacurity bond and the security bond or money 
is pat in thereafter, the application will be consider- 
ed to have been duly filed on the date on which the 
money was put in or the security furnished as the 
case may be. Tha powers of the High Court to 
interfere in this respect under s. 115, Civil Procedure 
Code, are very limited. QuINoo OHAUDAHURI V. Ramsarg 
Sine a A . Pat, 671 
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8. 25—Court using discretion and setting 
aside.ex parte decree - High Court cannot interfere. 

It is not permissible for the applicant in an ap- 
plication urders. 25 ofths Provincial Small Cause 
Courts Act, to ask the High Court to interfere with 
the exercise of the discretion of the trial Court. 
Consequently where the Court uses discration in 
getting asidean ex parte decree, the High Court will 
not interfere, DIN Mosammap V. DARBARI LAL 
p Oudh 137 
———Sch. ii, Art. 19—Suit for declaration that 

certain assessment was ultra vires and for recovery 

of excess amount paid—Suit held covered by Art. 19 

and appeal lies. 

Plaintiff instituted a suit for a declaration thatthe 
assessment in respect of his holding in excess of 
Rs. 18-9-0 per quaiter was ultra vires and for the re- 
covery of Rs. 54 which had been realized from him 
by the Municipality which was not entitled to re- 
cover anything more than Rs, 18-9-0 per quarter : 

Held, that the suit was fora declaratory nature and 
was covered by Art. 19, Sch. IL, Provincial Small 
Cause Courts Act and that an appeal could Jie. 
CHAIRMAN OF TE COMMISSIONER OF OHAKRADHARPUR 
MUNICIPALITY v. MURLID.. AR Marwary Pat. 743 
-_ — — AT, 31—Suit by one firm against 

another for recovery of sum of money being price 

of goods supplicd—No previous dealings—No credit 
and delitentries—Suit, if one of small cause 
nature, 

A firm sued another firm for recovery of sum of 
money being the price of goods supplied. There 
had been no previous dealings between the firms and 
tnus there were no credit and debit entries in their 
accounts which hid to be mutually adjusted against 
each other: 

Held, that it was nob a suit for account within 
the meaning of Art. 31, Sch. 11, Provincial Small 
Cause Courts Act, and no second appeal lay when 
the subject-matter of suit did not exceed Rs. £00 
Firm Puran LAL-RAM Lau v. Firm DAMODAR Das- 
PARMANAND All. 533 
= Art. 31—Suit for accounts— Suit 

when for accounts, stated, 

The question whether the suit for the recovery 
of a specific sum is a “suit for an account” within 
the meaning of Art. 31, Sch. II, Small Oause Courts 
Act, depends upon the nature ofthe investigation 
which is required in order to afford relief to the 
plaintiff, ifm order to grant relief to the plaintiff 
it ig necessary to take accounts, the suit will be 
one for an account within the meaning of Art. 31. 
Firm Poran LAL-RAM Lat v, Friem Damopar Das- 
PARMANAND All. 533 
Public Suits Validation Act (XI of 1932), ss. 2, 

3—S. 3, sope of—Dismissal of suit-—Subsequent 

passing of Act—Restoration of suit on petition 

under s. 3—Court must proceed with suit and 
cannot enquire into validity of consent. 

Section 3, Publie Suits Validation Act, is con- 
cerned only with the questicn of restoration by 
. the trial Uourt of a suit which had been dis- 

- missed merely on the ground of defect in the 
sanction required by s. 93 of the Ceds. Ones the 
order of resiozation is made, the suit will haves to 
be proceeded with and proceeded wth in accordance 
with law. Section 2 ofthe Act is already a jari of 
the law of the land and if by its teams the section 
is applicable tothe suit as it then was, there can 
be no question that the suit cannot again be dis- 
missed but should be proceeded with if s. 2 warrants 
puch a procedure. 

‘Where at the time when the Act was passed, an 
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appeal from the decree of the trial- Court dismissing 
the suit was compstent and open to the plaintif, 
the suit is a pending suit within the meaning of 
s. 2 andonca itis established that the suit was 
pending ab thit point of tims, the provisioas ccn- 
t ined ins 2 at ones com> into play. Section Z. 
being applicabla tothe suit as ittlea was, thare 
can be no question that the validity or otherwise of 
the consent with which the suit was originally in- 
stituted culd no longer be enquired into and would 


. Consequently form no ground for dismissal of thesuit 


once again. [3sABATARAN CHAKRAVARTY v. RAMLAL Das 

MOHUNT - Cal. 954 

Punjab Alienation of Land Act (XIH of 1900), 
ss. 16 (2),12—S. 16 (2), scope of—Whether 
independent of s.12—Civil Court, if can lease out 
land of member of agricultural tribe for Jull- 
period of twelve years, irrespective of previous 
ancumbrances, although the effect of order is to 
extend the combined period beyond twelve yecrs. 

A Civil Court is empowe1ed to pass an order leas- 
ing the land of a member of an agricultural tribe 
for a full period of twenty years irrespective of the 
encumbrances created thereon by the ownerhimself, 
although the effect of the order is to extend the com- 
bined period of the temporary alienations beyond 
twenty years, 

Section 16 (2), Punjab Alienation of Land Act, 
is independent of s. 12 and a Civil Court can 
exercise its power under that section to the fullest 
extent, no matter what the owner may have done. 
To hold otherwise would open the door to abuses of 
the worst kicd. An owner in thos3 circumstances 
would be clothed with the authority of debarring a 
Civil Court permanently from exercising its power 
under s. 16(2) and would thus bs enabled to daprive 
successfully all his creditors of the only remedy left 
open to them tə realize their decrezs. It is incon- 
ceivable thas the Legislature ever intended to 
countenance- such fraud as would undoubtedly- result 
if that construction was adopted. A curtailment of 
the right of the Civil Court acting under s. 16 (2; 
cannot be inferred from surrounding circumstances 
alone. Deputy COMMISSIONER, JANG v. BUDHU Raw 

Lah. 997 F B 
———S. 21-A (2)—Consent decree by Ciril Court 
in contravention of Act—Appeal, if lies—Deputy 

Commissioner informed — High Court not moved 

within two months—High Court can take action 

suo roti. 

No appeal lies from a consent decree passed by 
Civil Court in contravention of the Punjab Alienation 
ot Land Act, but revision lies. Where, however, the 
Deputy Commissioner, after being informed does 
not move the High Court under s. 21-A, sub-s. (2) of 
the Punjab Alienation of Land Act, within two 


-months of such information, the High Court can paès 


an order suo motu. NUR DIN v, AuMAN 
; Lah. 956(a) 
Punjab Courts Act (Vi 0f 1918), s. 41—Certificate 
omitting point due to oversight— Whethercan be 
amended. 4 
Where in granting a certificate under s. 41, Punjab 
Oourts Act, the Judge through oversight misses to 
include a point in it, the certificate can be amend- 
ed. It is not the case of a new application wherein the 
applicants have raissd a new point on which they 
want a certificate. NAT. ov. Q ULAM Moagamarap 
i Lah. 386 
—s. 41 (3)—Custom or usage, whether confinel 
to egricultural custom only. 
A custom or usage may refer to any other kind of 





‘business or transaction representing human activity 
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and enterprize, and need not be confined to agricul- 
tural custom only, Ram Mav Lito Sait v. Kans I 
Ram Lah. 438(b) 
Punjab Municipal Act (i11 0f1911), s. 121 (5)— 

License to run engine granted on conditions— 

Failure to comply with conditiss—Breach of 

license—Offence, if constituted. 

Where license was given to run an engine bet- 
ween 8 P.m.and 6 a. M. on condition that licensee 
should instal a silencer andon the Health Officer 
reporting that engine wes producing offensive and 
unwholesome noise, the President filed a complaint 
against the licensee: 

Held, that the permission was strictly limited and 
that the failure to comply with those conditions 
was in itself a breach of the license and the special 
authorization given thereunder and the licenses wes 
liable to prosecution. Grisan MAL v. MUNICIPAL 
COMMITTEE, FEROZEPORE CITY Lah, 80 (a) 
Punjab Pre-emption Act (I of 1913), ss 15, 16— 

‘Owner of the estate’ in s. 15, meaning of— 

Agricultural land converted into building site— 

Privileges, if lost—Pre-emption—Kinds of property 


dealt with by pre-emption law—Urban immovable . 


property—Distinction from other kinds—Owner of 

urban immovable property held not entitled to 

pre-empt agricultural land within limits of Multan 
town. 

The law of pre-emption deals with three kinds of 
immovable property, viz., agricultural land, village 
immovable property and urban immovable property 
The wera ‘estate’ as defined.in the Punjab Land 
Revenue Act, applies to agricultural lands only 
and does not include any other class of property. 
As soon as. agricultural land is converted into 
building sites, whether in a village or in a 
town, its owner so to say walks out of the estata 
and ceases to have any connection with it any 
longer. He establishes a new character for his 
por oin and is, therefore, to be treated on that 

asis. 
s. 15, Pre-emption Act, imports ownership of agri- 
cultural land only and as soon asan area of land, 
which was admittedly agricultural before, is con- 
verted into a building site, it at once ceases to 
be a part of the estate and its owner, -therefore, 
is deprived of all those privileges which he could 
otherwise enjoy under the law. 

Held, that a person who is an owner of urban 
immovable property was not entitled to pre-empt the 


sale of the agricultural land within the limits of the . 


Lah. 408 (0) - 


Multan town S.Aa Mu AMMAD v. PAIRI 


~- 





$8.19, 20 — Definite refusal to purchase 
land by person having right. of pre-emption is 
comp.ete waiver. of the right. 

A definite refusal 10 purchase land by a person 
having a right of pre-emption isa- complete waiver 
of that right whether the sale to a person who has 
not got any right of pre-emption, takes place either 
before or after that definite iefusal. 
RAFIUDDIN v. SARWAR KHAN Peh. 220 
Punjab Tenancy Act (XVI of 1887), ss. 80, 77 

(3)— Jus isdiction— Occupancy tenants applying for 

adjudication as 


appointment of Receiver- Occupancy rights sold 
—Lenants not objecttng-Suit by landlord for 
cancellation of sale— Surt decreed and possession 
obtaingd—Surt by tenants for  poesesston—Civil 
Court, if can take cognizance—Ss. 50 and 77 (8), 
whether apply. 

Where an occupancy tenant alicnates hie rights 
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a i insoltrents — Occupancy. rights. 
included in detailsof property— Adjudication and. 
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and the landlord getting the alienation declared void 
obtains possession of ths -holding, a suit by the 
tenant for possession of the occupancy holding is 
cognizable only by Civil Courts. 

Certain ocoupancy tenants pressnted an applica- 
tion for being adjudicated ins»lvents. The details 
of the property given in this application included 
the occupancy rights inthe land. In the applica- 
tion it was stated by that they were prepared to 
make over possession oftheir en'irs movabls and 
immovable propérty, excepting that which was not 
liable to auction and sale under the Civil Procedure 
Code, or any other law. They were adjudged in- 
solvents and the Official Receiver took posszssion of 
their entire property including the land; the occu- 
pancy rights inthe land were sold the occupancy 
tenants not objecting. A suit was instituted by the 
landlord for cancellation of the sale, which was 
decreed and the landlord got possession of the land. 
The occupancy tenants instituted a suit in the Civil 
Court for possession of the land : 

Held, that thesuit was cognizable by the Civil 
Curt and that ss. 50 and 77 (3), Punjab Tenancy 
Act, did not apply. ANTU v. MOHAMMAD IBRAHIM ALI 
Kean Lah. 495 


Rallways Act (IX of 1890), $. 101—Endangering 
human life by fatlure to comply with rules is 
necessary for offence—Station master satisfying 
himself thatall points were correctly set~Gooda 
train allowed to pass on loop line—Train going 
into blind siding anid collision caused—Station 
master held not guilty. 

A station master of a wayside station, after 
receiving an “all right” signal allowed’ a goody 
train to pass over the loop line even though the main 
line was clear. On the day in question, before the 
goods train was allowed to run on tc the loop line, ` 
point No Zon this line was not properly adjusted .with 
the result that the train ran into a blind siding and 
collided with two trucks there, Asa result of the 
collision considerable damage was done and the driver 
and certain persons on ths goods train sustained 
simple injuries : 

Held, that in allowing the goods train on to the 
loop line the station master did nothing to endanger 
the safety of any person. The loop line was clear, 
and although it was his duly to run the train on 
the main line through the station, the mere act of. 
switching the train onto the lcop line did not of 
itself endanger the life of any person either on the 
train or atthe station. The switching of the train 
on to the loop line was not, the proximate cange 
of the accident. Though ‘a curding ts the ruleg 
the station master must be satisfied that the points 
are corrcetly set before he allows a train on to the 
loop line, at is nutthe duty of the station master 
himself to goand cxamine the points and see fir 
himself tharthey are crrectly set before allowing 
a train to proceed on tothe loop line, He ha; to 
trust to pointsman, and the practice is to receive a 
sigual from the pointsman that the points are all 


correctly set before ail.wing thetrain on tothe loop ` ` 


line. bBuszawan Das v. EMPEROR All, 455 


Rangoon Smal! Cause Court Rutes, 1922, r.101 
— kule, if ultra vires and to what extent. 
Limitation Act (IX of 1908), Sch I, Art, 159. 

. kule 101, Rangcon Small Cause Court Rules, is 
ultra vires to the extent that it conflicts with the 
provisions of Art, 159, Sch. I, Limitation Act. Karma, 

JAMNADAS META v, PRAGJEE ; Rang. 148 

Recelver—Appointment of-—Person put in possess 
gion of properties tw dispyle by Revenue Court 


Be a 
ixkk 
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after contest, he having prima facie t.tic—Receiver, 

if canbe appointed for such property. 

Where na person has been put in possession of - ths 
properties in dispute by the Revenue Courts after 
contest on the ground of his having a prima facie 
title to them, it would not be just and convenient 
for the High Court to deprive him of that possession 
ani to appoint a Receiver in his place to manage the 
property. ALI Raza Kean v Nawazisi ALI KHAN 

Oudh 983 
——— High Court appointing Receiver of estate— 

Suit by him on behalf of estate—Authority dy 

High Court to institute same can be filed at any 

stage of suit. 

Where a person who has been appointed a Receiver 
of a estate by the High Oourt, institutes a suit on 
behalf of the estate, an authority from the High 
Court to institute the suit may be filed by the Re- 
ceiver at any stage of the suit ; the authority being 
required as. a question of the bona fides of the Re- 
ceiver, OHANDRA Kumar Dev, K. O. MUKRERJEE, 
OFFICIAL RECEIVER Cal. 821 
Record of Rights—Hvidentiary value of— Question 

of title. 

The Record of Rights by itself does not furnish 
any evidence on the question of title but it is proof 
of title in so far as title is based on possession, 
RONALD Duncan Cromartie v. Iswar Rapssa DAMODAR 
JIBU Cal. 859 
Inference to be drawn from, is a question 

of De Procedure Code {4ct V of 1909, 

s 100. 

The question of the inference to bə drawn from 
the Record of Rights is a question of fact and High 
Jourt cannot interfere with it in second appeal 
Moarr Tewari v, RAM Narain DUBE Pat. 454 
— Presumption, if can be rebutted by another 

presumption under general law—Bengal Tenancy 

Act (VIII of 1885), s. 103-B. 

Obiter,—The presumption of correctness attaching 
fo the Record of Rights cinnot be rebutted by 
another presumption under the general law. SURPAT 
SINGA v, BauPENDRA NARAYAN SINGA Pat. 123 








~-~--—Presumption of correctness—Rebuttal 0f— ` 


Land entered as rent-free—Presumption, whether 
can be rebutted by showing that land is within 
permanently settled village of landlord. 
Obiter.—The correctness of an entry in a Record 
of Rights can only be rebutted by proof of facts 


which are inconsistent with the entry. Assessment ` 


of land revenue on any land is not inconsistent 
with its having been made rent-free after the as- 
sessment of land revenue. It is certainly incon- 
sistent with its being melikana which, originated 
at the time of the Permanent Settlement. It cannot 
be laid down as a general proposition of law that the 
presumption of the correctness of the entries in the 
Record of Rights about a particular land being 
rent-free is in every case rebutted by the proof that 
the land is within the permanently settled village 
of the landlord and was assessed to revenue. Ob- 
viously, whether the presumption of the correct- 
ness of an entry has been proved to be incorrect 
is a questn of fact and has tə be decided on the 
facts of a particular cass, SURPAT SINGU V, BeuPENDRA 
Narayan SINGH Pat 123 
Registration Act (XVI of 1908), s. 17 (b)—Sute 
for possession of plots—Document formally signed 
by parties and declaring their respective rights in 
splots in suit, referredto as evidence of agree- 
ment — Document held required registration and 
hence inadmissible : ; 
A document called ‘phatbandhi' was referred bo, in 
+ 
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a suit for possession of certain plots, as-evidencing 
an agreement between the parties. In this document, 
lists purporting to show allotment of plots between 
partics was drawn up. The parties had signed the 
dvucument, each givingup claims in certain plots : 

Held, that this phatbandhi was much more than a 
mere memorandum. It was a formal document, - 
signed by all the parties, and was in substance and 
intention a document which purported to declare the 
rights of the parties in the plots in suit and that it 
required to be registered under s. 17 (b), Registra- 
tion Act, and being unregistered, it is inadmizsible 
in evidence. NEPAL Rar ~v. Prasram DUBE . 

All, 766 

———~ SS 17, 49 — Aword directing that owner- 

ship in property shall not cease, docs not require 
registration. 

An award contained as one of its clausgs, “the 
ownership of the second party in one half of a particu- 
lar property shall not cease till after the above sum 
of Rs. 61,100 as wellas the amounts mentioned in 
the statement Ex. B together with interest specified 
in respect of both be fully paid up”: 

Held, that the language of the award directing 
that the ownership of the heirs should “not cease” 
until the money had been paid, showed that the 
arbi‘rators intended to reserve the existing right 
to a conveyance of half ths prope:ty in case their 
dues remained unpaid. The language did not show 
that the award was intended to operate as an in- 
strument of title changing the status of the parties, 
It did not, therefore, require registration. HET LALL v. 
UPENDRA Nats Basu Pat 22 

= $8.17, 49 — Contract for sale, whether 
requires registration—Award, when requires regis- 
tration. 

A contract for sale docs not require registration 
nor does an award, which is regarded as a release 
from the contract, require to be registered, But 
where there is an immediate intention to create, 
declare or assign, then alone the document required. 
to be registered. Het LALL v. UPENDRA Natu Basu 

Pat, 22 

$3.17, 49—NMortgage—Recetpt for payment 

of money under mortgage purporting to extinguish 
morigage—Registration is necessary. 

A receipt for payment of money due under a 
mortgage purporting to extinguish the mortgage re- 
quires registration. It is incorrect to say that un- 
less there was a recital clearly expressed that a 
mortgage was extinguished, a receipt for payment 
of money due on the mortgage, extinguishing the 
mortgage, is admissible in evidence, though the 
document was not registered. Hasanata Des Nata 
v. BAISENAB CHARAN Das Cal, 552 
— S. 35—“ Person executing’, meaning of. 

A document is executed when those who take bene- 
fits and obligations under it have put or have caused 
te be put their names to it, Personal signature is 
not required and another person duly authorised 
may, by writing the name ofthe party executing, 
bring about his valid execution and put him under 
the obligations involved. Hence the words “person 
executing“ in tke Registration Act cannot be read 
merely as person signing. They mean something, 
more, namely the person who, by a valid execution 
enters into obligation under the instrument. Satis 
Cranpra Batu v, HARENDRA Kumar Guosp 

Cal, 443 
8.49. Sez Registration Act, 1908, 6, y 
5 











8. 49—Non-regisiration-—Ef et siated. 
The rights inder a centragt arise immediately 
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after the execution and do not arise in conséquence, 
of registration. The effect of non-registration is to 
prevent the enforcement of those rights in a Court 
“of law inasmuch as the contract cannot be received 
in evidence unless registered. The rights do not 
arise upon registration. JOHN GuRNEY WAKEFIELD V. 
Kumar Rant SAYEEDA KHATOON Pat, 797 
Religious endowment—Alienation—Alienation, by, 
shebait — Alienation disputed by his successor— 
Limitation, when commences. oe sat ne he 
Where an alienation by shebavt is disputed by his’ 
successor, the limitation of twelve years runs from 
the death of the alienating shebait, but where the 
property is’ sold in execution of a mortgage decree,, 
the limitation runs from the date of the sale. Ronap 
Duncan Cromartis v. Iswar Rapua DAMODAR JIEU 
_ Cal 859 
- Dedication—Deed of endowment, if neces- 
sary — Conduct of parties, whether evidence of 
dedication. . , y 
It is not necessary in order to establish debutter 
that any deed of endowment should be forthcoming 
in“ every case and the course’ of’ dealings by. the 
parties may furnish evidence of dedication in the 


absence of any deed. At the same time very strong’ 


evidenés shold be forthcoming, in” order to estab- 
lish the debuttar nature of thé property in the absence 
of a deed, - ~ aye bot ak 
The fact that the property is granted rent free, 
does not necessarily show that it is debuttar pro- 
erty. RONALD Donoan Cromartiz v. Iswar RADNA, 
AMODAR JIEU Cal. 859 


~ Shebait, powers of alienation’ Sze Bengal, 


, Tenancy Act, 1885, s. 7 e e 5 
Res judicata. Ses Civil Procedure Code, R 


~~- Conditions for operation of rule. |, f 

| Before the doctrine of res`judicata is invoked in 
aid, there must be some finding; either express, or 
by necessary implication, deciding’ the question’ one 
way or the other; Ram Oaanp vy, Co-oPERATIVE SOOIÉTY, 
Kuarar . . Lah. 266 
— Decision’ on'incidéntal' issue not netes- 
sary— Whether ros judicata ın subsequent suit, 

Where it appeared that even ifadecisionon an 
issue ina prior rent suit had been decided in favour 
of the defendants in the rent suit,‘ the Court wag 
bound to decree the rent suit’ inasmuch as’ theré was 
no dispute about the relationship of landlord and 
tenant and asto the rate of rent or of the period in 
arrears : 

.Held, that the decision in the rènt suit, on’ the 
point in controversy being a decision on an inciden- 
tal and collateral issue, was not rès judicata between 
the parties in a subsequent suit for declaration that 
lands in dispute constitute one jama. Ensue MANDAL 
V, Gouapsan (GoLaPpyaNNessa) BIBI Cal. 1001 





Execution — Constructive res judicata, ap- 


plicability to'execution’ proceedings. } 

The principles’ of constructive res judicata are 
applicable to execution proceedings PUNJAB NATIONAL 
Bank, LTD., AMRITSAR V, Saams.zR SINGA 


EN - Lah. 391 
Restitution. See Civil Procedure Code, 1998, er 
3 38 

Revision, Ser Civil Procedure Code, 1908, 5. 115 ` 
302 





See .N-W, F, 
ss. 34 (a) and 34 (6) ee a 9 
—— High Court will not interfere where the point 
raised is one of law. | 
Where the lower Appellate’ Court decrees, porma- 
nent reduction'in assessment though ‘there could not 


16 t—G, I.—XxI1. 


P. Courts Regulation, 1931, 
581 
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be any permanent reduction once, the assessment has 
been made, according to provisions of Municipal Act: 
. Held, that at best it was a point of law and that 
the High Court would not interfere in revision. 
CHAIRMAN OF THE , COMMISSIONER OF , . OSAKRADHARPOR 
MUNIGIPALITY v. MURLIDHAR Marwary , Pat..743, 
~- Limitation — Discretion of High Court to 
extend period provided by rulesof-Court. | .., . .- 
. The period of ninety days provided by the rules of, 
the Sind Judicial Commissioner's Court for revision; 
applications is subject’ to, the Court's discretion and, 
when’ the mistake on the part of the Advocate..in. 
not having. got the vakalatnama. stamped is satis- 
factorily explained, the period will be extended by. 
a short time. HassomaL VILLAITRAI v. KISAINOHAND; 
OHATOMAL |. o ct) ~c Sind 365, 
— ç, Limitation -Revision filed. cut af time.on. 
appeal being foünd incompetent — Bona, fide „misr 
take—Application should not be dismissed on sole 
ground: of limitation.. oo a, e e ua 
. Limitation for an application for revision, being 
a matter of’practice and nót prescribed’ by,statute, 
whére an appli¢ation for revision.is admitted out 
of time, when it.was found that an appel preferred 
was incompetent and thé mistake in, procedure was, 
a bona, fide one,.thé: application’ should not be .dis-, . 
misšed solely on the ground of limitation. MAHBUR . 
v, EMPEROR | ys an ce Nag: 690, 
Riwa]-i-am—Hnitry "excluding daughters— Whether 
refers only'to ancestral property. ` 
Unless there isa clear statement, to the contrary, 
the entry in the riwaj-7-am excluding daughters from, 
succession must bê taken to refer to ancestral prop 
perty only. , OHINTO u. Taesv., | ;. Lah 987 b) 
—— — Opinion of Settlement Officer doubting corz 
rectness of entry of custom in riwai-i-am—Weight 
to be,attached. oe AY gatas 


The opinión expressad ‘by tlie” Ssttleine: it, Officer, 


ae hth ad FF 





ried a a ae 


particular description in the contract,’ EY ey 
The proyiso tos. 16 (2) protects the,-seller, only 
ftom such defects as are apparent on réagonable exa-, 
mindtion and, therefore, the fact thatthe buyer, 
had, examined, tle goods does not, extinguish, the. 
liability of the seller for defects which are not patent, 
or discoverable on examination. Aga MIRZA NAŞARALI 
Kuovez y. GORDON WOODROFFE AND Company (Mappag),- 
Lrp. geile pin pn pip ttt ty. Mads BIB 
———— § 16—Sale of’goods by descripjjon—Stipula-. 
tion’ that goods shalt be. of., fair average quality, 
and shall be passed by buyer as such—(foods ex- 
amined and passed by buyer—Subsequent, discovery 
of defect—Buyer's right to’ sue fer damages. + . 
A ‘contrict for salè, of skins contained a .stipula- 
tion that the skins shall’be of fair average quality 
of déscription and be passed by the buyers as such, 
The goods were ' passed by the buyers, but sub- 
sequently it was discovered that they were defective, 
Jn a suit by thé seller for the price, the, , buyers, 
claimed ,damagés on the ground that the , skins 
supplied did not fultil the description of the con- 
trac vig tagd ar si t te ag tee uist 
Held, that the addition’ ot thé proviaibń as ig 
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inspection by the buyers did not reduce the im- 
portance of the independent undertaking as to the 
quality and the buyers were not precluded from 
claiming damages by having inspected and accepted 
the goods. 

An express condition that the goods shall be of 
fair average quality is inconsistent with the con- 
dition arising by implication that although the goods 
are warranted merchantable discoverable defects are 
excluded. Such an express condition gives the 
purchaser a higher right than he would possess 
under a contract where the term would be merely 
implied in law. ; 

- Where the buyer elects oris compelled to treat 
any breach of a condition as a breach of warranty 
though he is not entitled to reject the goods, he has 
aright to sue the eeller for damages. AGA MIRZA 
NASARALI KHOYEE v. GoRDON WOODROFFE AND COMPANY 
(Maneras), : LTD. - - k Mad. 313 
Wat 8.33—Sale of wood of fallen trees—No agree- 
ment between parties as to what should be treated as 
delivery—Purchaser cutting fallen trees—Whether 
- amounts: to taking delivery — Purchaser, whether 
entrtléd to return of purchase money. 

Defendant sold the wood of two trees which had 
-fallen down to the plaintiff. The plaintiff cut up 
these trees‘but when he attempted to remove them 
from the grove of the defendant he was prevented 
from doing so by defendant. There was no agree- 
ment between-the parties as to what should amount 
to delivery:. : f 

Held, that-tbere'was no agreemen t between the 
parties that anything should be treated as delivery 
and, therefore, the second part of s. 33, Sales of 
Goods Act, would apply that the goods should have 
been putinto the possession of the buyer. The fact 
that. the plaintiff had cut up the fallen trees did 
not amount to taking possession of them because the 
wood still remained in the grove of defendant, the 
possession would have passed to the plaintiff when 
he would pat that wood into carts and take it 
away. Therefore, the plaintiff did not get possession 
and there was no delivery. As there was no delivery 
defendant failed to carry out his part of the contract 
and, therefore, the plaintiff was entitled to a refund 
of the purchase money. CuHorku v. Ram Nats SASU 
` All. 287 
Sea Customs Act (VIII of 18768), 8. 167, Cl. 78 

—Failure to stop whenasked to stop by Customs 

Officers—Whether constitutes obstruction to Customs 

Officer. | 

Mere evasion or disobedience toa lawful order is 
not an obstruction to the officer who issues the 
order. Obstruction implies some actual 1esistance 
offered to the public servant in the discharge of his 
duties. : 

Failure tostop when asked to stop bya Customs 
Officer who has the right to stop suspected smugglers 
is not an obstruction tothe Customs Officer. PATTA- 
NATL AN V EMPEROR Mad, 656 
sikh Gurdwara—Bunga Sohlanwala—Held, partly 

religious and partly charitable institution under 

management of proprietors of village Sohl as trus- 
tees and that Shri Harmandir Saheb has no right 
of control over it and that it is inalienable. 

Held, that the very situation of the Bunga 
on the cutshirts of the Gurdwara Harmandir 
Sahib lends support to the contention that it 
is intended for the use of pilgrims visiting 
the Gurdwara and not for the use of people visiting 
Amritsar on ordinary business, The fact that that 
place is called “ Bunga " is itself significant, Con- 
sequently, the Bunga Soblanwala is an institution 
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partly religious and partly charitable and the prop- 
rietors of the village Sohi are the managers -of the 
institution as trustees and not as sole proprietors 
thereof, and, being a religious and charitable in- ° 
stitution, the Bunga would be inalienable and the 
Golden Temple, Amritsar (Shri Harmandir Sahib) 
has no right of saperintendence or control over the 
management of the Bunga. (OMMITTEE oF MANAGE- 
MENT OF Gurpwaras, AMRITSAR v. HAKIM SINGH 

` Lah. 693 
Sikh Gurdwaras Act (Vill of 1925), 8. 8—Any 

hereditary office-holder, if can present petition 

Any hereditary office-holder can present a petition 
under s. 8, Sikh Gurdwaras Act. He need not 
be either a past or present ofice-holder. ALBEL 
Sinaua v Narain Dass Lah. 397. 
- 8,10—Claim by petitioners that non-appli- 
_ cant has no right of superintendence—No claim 

put in by non-applicant — Claim of petitioners 

based on their right of ownership—But right not 
established—Tribunal, if has jurisdiction to deter- 
mine non-applicant's rights. 

The power to deal with a petition under s. 10, 
Sikh Gurdwaras Act, does not include authority to 
determine a claim not included in the petition 
itself.“ Where the claim that the non-applicant has 
n> Tight ‘of superintendence and control is made in 





*the pétition but this claim is based on the plea 


that the petitioners were owners of the Bunga, and 
the evidence adduced by them to prove that the 
Bunga, was not wakf fail entirely, the Tri- 
bunal can only dismiss the petitions and has no 
jurisdiction to adjudicate upon the question what 
rights were possessed by the non-applicant, KESAR 
SINGH v. BALWANT SINGH Lah. 63 

s. 16 (2) (il—0fice devolving before 

January, 1920, according to hereditary right or 

by nomination—Person becoming mahant, whether 

holder of hereditary office — Held on facts that 
dharmasala was not Sikh Gurdwara within s. 16. | 

Where the office of mahant devolved before January 
1, 1920, according to hereditary right or by nomina- 
tion by the office-holder for the time being, a person 
who himself became mahant as the chela of his 
guru, isthe holder of the hereditary office of mahant 
of the institution. 

Held, on facts that the mere fact that lately the 
worship in.the institution has been Sikh alone, will 
not make the dkarmasala a Sikh Gurdwara within 
the meaning of s. 16, Sikh Gurdwaras Act, where 
the institution was originally a dharmasala, found- 
ed as & private property of the Udasi fraternity 
ALBEL SINGH v. Narain Das Lah, 397 
Sind Courts Act (XI! of 1866), $. 15-A—Tout— 

Proceedings to declare persons as touts, if only 

departmental—Power of Judicial Commissioner's 
` Court to conduct inquiries. 

Proceedings to declare a man a tout are not 
judicial proceedings but proceedings of a depart- 
mental nature which relate to the working of the 
Courts, and s. 15-A, Sind Courts Act, gives to Judi- . 
cial Commissioner's Court the general control over 
inquiries made into the question of whether a man 
is or is not a tout, Aouar Kuvupa BAKBH v. Bar 
ASSOCIATION, KARAOBI Sind 643 
Sind Sagar Doab Colonization Act (! of 1902) 

—Reclamation of land during continuance of Act 

—Whether can result in acquisition of Adna Mal- 

kiyat rights. 

Held, that the reclamation of land during the 
continuance of the Sind Sagar Doab Colonization Act, 
could not result in the acquisition of any ‘adna mal- 
kiyat’ rights at any time as none of the conditions 


l 
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according to which such rights could accrue, were 
in operation when the land was reclaimed, FATTEH 
“SHER v, Be ARI RAM Lah. 118 
Specific Rellef Act (1071877), s. 9. Se: Ferries 

228 (b) 
s. 27 (b)-—Suit for specific performance— 

Plea of bona fide purchase for value without notice 

—Burden on defendants to prove payment of con- 

sideration without notice, 

Section 27, cl. (b), of the Specific Relief Act, will 
disentitle a plaintiff to specific performance only 
if the defendants are foundto be transferees for 
value who have paid consideration in good faith 
and without notice of the original contract. The 
defendants must establish both parts ofthe plea, 
namely, absence of notice and payment of considera- 
tion without notice. ARUNACHALAM THEVAN v. MADAPPA 





THEVAR Mad. 852 
S. 39—-Suit for cancellation of instrument 
—Property covered by instrument transferred 


before suit—Suit, maintainability of ~Test in such 

cases. 

It cannot be laid down as a rule of law that in 
no case can a man, who has parted with the pro- 
perty in respect of which a void or voidable instru- 
ment exists sue to have such instrument cancelled. 
The true test in such a case is reasonable appre- 
hension of serious injury. Consequently a suit for 
cancellation of an instrument of transfer of land 
by a person who has transferred his interests in the 





land to another before suit, is maintainable. RADHA 
Sonpar Roy v. SAKTIPADA Roy Cal. 55 
8.42. Sez Chit Fund 573 





— $8. 42,43. Sze Civil Procedure Code, 1908, 

s. 11 75 

Stamp Act (Il of 1899), s.35—‘For any purpose’, 
significance of. 

The words ‘for any purpose’ in s. 35, Stamp Act, are 
very significant and undoubtedly imply “for each and 
every purpose whatsoever, without any exception.” 
It matters little whether the purpose is the main 
purpose or is a collateral one. BIBBo ~v., QOKARAN 
SINGH All. 919 
s. 36—Document ladmitted by trial Court— 

Appellate Court cannot question admissibility. 

Once a document has been admitted, rightly or 
wrongly, by the trial Judge, the Court of Appeal 
has, under s. 36, Stamp Act, no jurisdiction to go 
into the question of admissibility. Waztr CHAND 
v. Kunnan Lau Pesh, 254 
— $. 36~-Promissory note invalid for non-can- 

cellation of stamp—Admtssibility—S. 36, scope of. 

Promissory notes invalid for non-cancellation of 
stamp are nevertheless to be considered as acknow- 
ledgments of debts andthe lender can go to the 
original cause of action to prove debt. Section 36, 
Stamp Act, applies not only to documents admitted in 
the course of evidence in support of subsidiary points 
arising in the suit but also to cases where the docu- 
ments in question form the foundation of the suit. 
U Pan Nyov, U Tint Rang. 116 
-— 88. 64 (b), 24—Property sold subject to 

encumbrance—Stamp duty paid only on price of 

sale excluding value of encumbrances — Offence 
under s. 64 (b), if committed, 

Where the sale is made subject to encumbrances 
the stamp would be chargeable on the amount 
due under the mortgage plus the sale price. 

Where the stamp duty is paid only in Rs. 100, the 
sale price knowing fully of the existence of an 
incumbrance of Rs. 2,000, the party is guilty under 
s. 64 (b), Stamp Act.) TRIMBAK MADHAO v. EMPEROR 

á $ `~ Nag: 681 
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Succession Act (XXXIX of 1925), ss. 97, 106— 
Will by Hindu—Legacy to T, his sons and daughter 
—Death of T and daughter. during testator’s life- 
time—Sons, if take whole legacy. 

Under a will executed bya Hindu testator, a legacy 
of Rs, 10,000 was given to “T and (his) sons and 
daughter". The legatee named T had two sons and 
one daughterand T and his daughter died during 
the testator’s life-time. After the death of the 
testator, T's son claimedthe amount : 

Held, that the will being that of a Hindu, it was 
for parent and issue concurrently and the sons as 
survivors took the whole legacy under s. 106, Succes- 
sion Act, KRISHNDAS TULSIDAS v. DWARKADAS KALIAN- 
DAS Bom. 172 
—$,299—District Judge ordering assignment 

of bond—Order, whether appealable. 

An order of a District Judge under s. 299, Succes- 
sion Act, assigning a bond should not be considered 
to be of a purely formal or interlocutory nature and 
as such not open to appeal, The order might be con- 
sidered to bein some respects similar to one under 
s. 145, Civil Procedure Code, and an order under that 
section is appealable; so an order under s. 299 is ap- 
pealable. Hari Baxusa v. SHAM SUNDAR Lah, 115 
———58.373, 375—Persons competent to apply 

for succession certificate — Minor — Succession 

Ser kento, if can be granted to minor ~Bond under 

3, 375. 

The only right which entitles a person to a succes- 
sion certificate is a beneficial interest inthe debt 
or security collected and it is open to anyone who 
has a beneficial interest to apply for such a certifi- 
cate. It is possible to grant a succession certificate 





to a minor. In re Estate or 0. V. Nayacan Treo- 
VENGADAN Rang. 497 
———-8 375—Court, if has power to require next 


friend of minor to execute bond. 

The Oourt has no power to require the next friend 
of a minor to execute a bond required by s. 375, 
Succession Act. In re Estate or ©, V. NAYAGAN 
TIRUVENGADAN Rang. 497 
Sugarcane Act (VIII of 1934)—Rule under—Bthar 

and Orissa Sugarcane Rules, Rules 15, 20 Sanction 

ås necessary before trial of offences under. - 

Rule 15 of the Rules under the Sugarcane Act 
creates a number of new penal offences in connection 
with the administration of the Act, but r. 20 debars 
the institution of a prosecution under the rules ex- 
cept by an order of, or under authority from, the 
District Magistrate. : 

The Act contemplates first the sanction by the Dis- 
trict Magistrate and, secondly, a complaint toa 
Court within the period of limitation prescribed and 
then the trialof the person complained against ac- 
cording tothe procedure provided by the Code of 
Criminal Procedure. Ram SABHAG SINGA v. EMPEROR 

Pat. 136 
—-——-5. 7 (3)—Rules (Patna)—Breach of Rules 

made under s. Tis offence for purposes of ss. 64, 

67, Penal Code—Imprisonment in default -of fine 

can be imposed. 

In ss. 64 to 67, Penal Code, the word ‘offence’ is 
used in the meaning given in cl. 2, s. 40, Penal 
Code, that is to say, “a thing punishable under the 
Penal Code, or under any special or local law as 
hereinafter defined.” The definitions are in ss 41 
and 42, a ‘special law” being a law applicable to a 
particular subject and a ‘local law’ being a law. 
applicable only to a particular part of British India.. 
Thus an offence under a local or special law (e. g., > 
under rules made under Sugarcanes Act) is an’ 
offence for the purpose of ss. 64 to 67. Under s. 64 
in every case of an offence punishable with fins.. 
only in which the offender is sentenced to a fine, 
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it shall be competent to the Court to direct by the 
sentence ‘that, in default of payment of the fine, the 
offender shal] suffer imprisonment; and under s. 67 
thé-dmount of imprisonment is defined and limited. 
BKratbio SING 1 p. EMPEROR * `- Pat. 345 
Drama, 7 (3)—Rules” (Patna)— Interpretation of 
“Riles anders: Tis'controlled by General” Clauses 
Act CX#0f B97). HD e o i n 
When a prosecution has been instituted of a kind 
requiring -the previous complaint, sanction or order 
of ‘a’ partiéular’ authority;'then once -the '-proceed- 
‘ings are on‘foot, théy will take their course in 
-respect “of*-any“offence ‘which ‘the facts disclose — 
onde the bar to the Court taking cognizance of the 
‘eisé 18 ‘Trenioved, ‘then if’ it appears that some other 
offence also has been’éommitted, it is Hot necéssary to 
-havera fresh complaint. 7 `” ; 
"“Wheré ‘prosecution was started under the Sugar- 
cane ‘Act, for bredch of Rules (Patna) rr. 9, il under 
115, with“ sanction, but it'was subsequently found 
by “Sessions Judge'that accused -committéd breach 
of ¥°13'als0,'was’further sanction’ required for 
‘prosecution for breach of r. “13. © BAKALDEO SINGA v. 
EMPeRoR OCE ne eu Pat. 345 
tig, 7 (3)—Ruies (Patna) —Rr.11 and 13 are 
hot ‘iltra ‘vires of the powers under ’s. 7— Sanction 
for ‘prosecution for breach” of rr. 9-11- obtained— 
Sessions Judge subsequently finding breach of r. 13 
“No further’ sanction is required. “`> 
Thé'power*to ‘mhke“rdles for the regulation of 
thé purchase and-’sale ‘of sugarcane by “And to 
‘licensed purchasing’ agents, ‘is“a very wide power 
ihdéedj* and rr.'1l-and-13- making it obligatory on 
purchasing agents to “buy “sugarcane in’ a parti- 
eular-nidnner by weight are within the powers con- 
ferred-by’s'7 of thè Sugarcand Act; SAKALDÊO SINGH 
v. EMPEROR moa karthi oe T II Pati 345 
zcii S, 7—Interpretation of Rules under.’ - ` 
~ The’ itterprétition ‘ of: rules” under *- Sugarcane 
Act,‘andér 5.” 7;' i8 Controlled ‘by: “the ‘General 
Olsuses ‘Act. Section 25 of. that Act“ makes: ap- 
plicable “ss. 63" to 70 of the Penal Code to ‘all finès 
jimposed under any “Act, ‘Regulation, rule or bye- 
law, unless*the Act, Regulation; rule “or bye-law 
contains an expregs’ provision to the ‘contrary. 
BAKALDEO SING 4 “9. EMPEROR’ | “ Pat, 345 
Suits Valuation Act (VII 0f1887), s. 8— Suit for 
declaration that"property is not liable for attach- 
ment “im 'éxecution of decree—Valuée of “property 
more than decretal amount — Valie of süit” for 
Purposes‘ of ‘jurisdiction is determined by decretal 
dmount, '° 7 o pene sD: fhe Be Es ahs 
In‘a*suit for a declaration that property is not 
liable ‘to‘attachnient"and sale in éxecution of a dèc- 
ree, where thé value of the property’ is' in excess of 
the. dmount claimed in execution of the decree, the 
value of the suit for purposes of jurisdiction is not 
the value of the property but the’ decretal amdunt, 
Rdimes.war- Nara Y. AFTAB BEGAM O A56 
Surety— Liability of ——Túdgmènt-dehtor's position 
altered by act of third party—Security, if remains 
enforcéable-—Bond to secure bélance ‘left after sale 
of gudgment-debtor's ‘property—Judgment-debtor's 
initerést in property reduced—Surety, if absolved— 
Contract Act (IX of 1872);-s. 133: “© Ley E 
One M morteagêd his ‘half share in a house to 
NAN obtained ‘a-decree on the Basis of this déed for 
sale of ths'house in satisfaction of his debt. “Am 
appeal was preferréd by'M to the’High Court and 





execution’ was ‘ordered'to be stayed provided securi- 


ty was given’ for ‘satisfaction of “any’ balance left 
after the/liouss was sold. Security was accordingly 
fariiishéd by ‘one 'K. "In the méantime, thé mother 

fa beled sah : i d u Ks adl 


dare ri F 5. Sa ike oo Roe 
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of the judgment-debtor sued him claiming a charge 
on the house in respect of right of residence and 
got a decree for one-fourth share therein, Thug 
the judgment-debtor’s share was reduced to one- 
fourth ‘and this was sold after dismissal of his 
appeal. The decree-holder then sued for the re- 
covery of the balance of his decree from E who 
pleaded that he was absolved from his liability as 
the judgment-debfor's share in the mortgaged house 
had been reduced from one-half to one-fourth: 

Held, that the order of the High Oourt in respect 
of the security bond was thet the judgment-debtor 
should give security for the recovery of any balance 
due after the house was sold—if at all—in execu- 
tion of the decree. The bond did not specify the 
shire in the house which was liable to be sold and 
it was clear that only the judgment-debtor’s right, 
title and interest was sold. In the present instance, 
the judgment-debtor's interest, in the house ‘was 
subject to his mother’s right of residence and the 
decree obtained by the mother only gave effect to 
this right. It did not really create any new right. 
Tt could not, therefore, be said that the terms of 
the bond were altered by the decree. Further, the 
bond was given to the Court and an alteration 
"made in the judgment-debtor’s position by the act 
ofa, third party ‘did’ not render the bond unenforce- 
‘able as s. 133, Contract Act, does not apply in suc 
circumstances. NATHU Suas v. MULK Rar Lah. 111 
Tort~—Damages—Injury caused’ by animals belong- 

ing todéfendant—Test of ‘liability—Property wm 

animals feraenaturae, if can exist. 

The’test of liability for compensation for damages 
caused by ferocious animals is the keeping or posses- 
sion of ferocious animals, and itis not true to say 
that there can be no property in animals ferae 
naturae. Where the defendant put the nucleus of 
a herd of cattle in his jungle originally, and allowed 
them to breed and develop into a large herd without 
any interference, he` cannot subsequently disclaim 
liability for damage caused by them. ~The trué rule 
is that the dwneér's liability continues until some 
other person has assumed the dominium of the 
animal; and has also become aware of its dangerous 
‘propensities, at which point the liability for future 
accidents will be transferred tothe new dominus. 
Krisuna Rao v. MAROTI i Nag. 817 
Tout. Ses Sind Courts Act, 1866, s, 15-A 643 
Trade - mark — Infringement, if a’ continuing 


‘offence. ` nee 
Ib is doubtful whetber there can be a continuing 
offence in respect of infringement of trade mark in 
the sense in which there can be a continuing tort or . 
continuing breach of contract. A person cannot be 
charged with committing an offence de die in diem 
overa substantial period. Empgrog v. Cunt OTALAL 
AMAROHAND ` S Bom. 7.F B 
= — Dispute over—Jurisdiction of Civil and 
Criminal Court—Tésts. ` ` 7 , 
` In deciding thé question, whether a dispute over 
trade marks and” Commercial’ designs should be 
brought in Oivil and Oriminal Court, the real 
practical test, is this: that tbe Criminal Procedure 
Uode is only to be used in simple and clear-cut cases 
where ‘a very speedy relief is required by the proge- 
cution. In ‘allcaseswhere complicated matters of 
registration, abandonment of user and soon are con- 
cerned, it is very much better that the dispute should 
be given ‘to the ‘decision of the ' Civil Courts: 
AS..UTOs Das v, Kesnas Osanpra Geosa Cal. 193 
3 — Passing off action —Nature of proof required 
—Fraudulent intention is not necessary. ; 
The pläintit "ina" passing “off action has to prove 








. 
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that the conduct of the defendant is such as is calculat- 
ed, that is to say, likely to pass off the defendant's 
goods as his. Fraudulent intention is not necessary. 
It is sufficient to prove that the practice complained 
of is of such a nature that it is likely in the ordinary 
course of business to deceive the public. In consider- 
ing whether deception is probable or not, account has 
tobe taken, not of expert purchasers but of the 
ordinary ignorant and unwary member of the public. 
Where there is anything so characteristic in the get- 
up or appearance of the defendant's goods that it 
identifies those gocdsas the merchandise of the 
plaintiff, any deceptive odoption or imitation of 
that get-up or appearance or mark is enough. BUNDI 
PORTLAND Cement, LTD. » ABDUL HUSSEIN JSSAJI 
Bom. 138 
Transfer of Property Act (IV of 1882), s. 3— 

Endorsement by Sub-Registrar that mortgagor had 

acknowledged mortgage and received full con- 

sideration—Suficiency as attestation. 

Where none of the witnesses to the mortgage- 
deed has beenexamined but there is an endorsement 
of the Sub-Registrar that the mortgagor had acknow- 
ledged before him execution and receipt of full con- 
sideration, the document is attested within the 
meaning of s. 3, Transfer of Property Act. 
KANOHHEDILAL V. JABBARSHA ` Nag. 686 
8. 41— Applicability. See Mortgage 147 
S.41—Conditions necessary for application 

of s. 41—“With consent, express or implied," 

meaning of, 

The conditions necessary for the application of 
s. 41, Transfer of Property Act, are: (1) That the 
transferor is the ostensible owner; (2) that he isso 
by the consent, express or implied, of the real owner; 
(3) that the transfer is for consideration, and (4) that 
the transferee has acted in good faith taking rea- 
sonable care to ascertain that the transferor has 
had power to transfer. The words “with the con- 
sent, express or implied.” in s.41, donot govern 
the word “transfer,” but have reference to the real 
owner allowing the transferor to hold himself out 
as an ostensible owner of the property. ESA Ram 
v., GHULAMAN Lah 7.23 
~8.41—Mortgagee not taking care to know 

whether mortgagor had right to mortgage property 

-Mortgage cannot be upheld in respect of others 

having right in property but not parties to 

mortgage. 

Where the mortgagee while takinga simple mort- 
gage of the property had taken a little care 
to ascertain the real facts and if he had dens so 
he could not have failed to discover that the 
Would-be mortgagors had two sisters who were 
entitled underthe law to share the property with 
them, the mortgage cannot be upheld in respect of 
the shares of those sisters. Baurar v. RUGGAN 

Oudh 95 
— 8. 52— Mortgage-decree — Execution of— 

Long term leases for any purpose, granted by 

mortgagee, pending execution — Leases, whether 

binding, on auction-~purchaser. i 

Pending execution of mortgage decree, the mort- 
gagor granted a large number of permanent leases of 
the property. He accepted the premiums and the 
lessees were to use the land in perpetuity ‘for any 
purpose, viz., for agricultural or building purposes: 

Held that these leases could not ` be called leases 
which were granted in the ordinary course of manage- 
ment, as for example, leases for agricultural. purposes 
for a short period. They were permanent leases of 
land granted in perpetuity on the receipt of substan- 
tia"nazrana. Undoubtedly. they. were transferers of 
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immovable property within the meaning of s, 52, 
Transfer of Property Act, and not binding on auction- 
All. 540 

s. 53- Consideration partly fictitious and 

partly valid—Alienation to defeat creditors— 
Transfer held creates charge equal to valid 
consideration—Transfer by Muhammadan judgment- 
debtor. of property to wife in lieu of deferred 
dower after issue of execution — No  prerious 
attempt to pay off dower — No necessity for 
transfer —Transfer held to be to delay creditors. 

Where the consideration for an alienation is partly 
fictitious and partly valid, and where the alienation 
is made forthe purpose of defeating or delaying 
creditors, the transfer merely creates a charge equal 
to the valid consideration. The fact that the Muham- 
madan judgment-debtor had never previously at- 
tempted to pay off the deferred dower, that no cir- 
cumstances were proved showing that there was any 
necessity for him to do so onthe date when trans- 
fer was made other than the fact that an application 
had been made for attachment of the property 
clearly shows that the alienation was made for the 
purpose of delaying the creditor. Goxun CHAND v. 
Ksanam Nur Pesh. 581 
—s.53—Transfer by Muhammadan husband 

in favour of wife in consideration of dower debt, 

value transferred being equal todebt—Transaction 
held could not be impeached, 

Where a Muhammadan husband made a tansfer 
of property in faveur of his wife in lieu ofa real 
dower debt equal to the value of the property trans- 
ferred : = 

Held, that though the transaction in the present 
case did adversely affect the body of creditors b 
reason of thefact that one creditor was preferred, 
such does not affect the validity of the transfer there 
‘being no question of insolvency in this case and the 
transfer could not be impeached, being for valuable 
consideration and genuine. Rames.war Nata v. 
AFTAB BEGAM All, 56 
s. 53-A—S. 53-A, applies to leases also. 

No doubt s. 105 defines a lease as a transfer ofa 
right to enjoy such property and does not speak of 
a transfer of an interest in such property. But 
a. 108 (B) (j) speaks of the lessee transferring the 
whole or any part of his interest in the property. 
Similazly, ss. 111 (d) and (e) refer to the interest of 
the lessee and the lessee yielding up his interest, 
Several sections in Chap. II show that the legisla- 
ture intended that a lease should be treated as a 
transfer of property. Itis also to be noted that s. 53-A, 
has been added in Chap, I, Transfer of Property 
Act which contains a general provision governing all 
transfers. Therefore, the transfer of immovable 
property contemplated by s. 53-A includes a trans- 











fer by lease. Bayam Sunpar Lay v. Din Suan 
| All. 812 
— ——s.53-A—Contract for farming lease on 


unregistered-deed in 1923—Acceptance of rent— 

Tenant cannot be treated as trespasser. 

Where a contract for. farming lease on unregis- 
tered document was made in 1923 and the landlord 
accepted the rent afterwards : 

Held, that the provisions ofs. 53-A, Transfer of 
Property Act, governed the coutract and the tenant 
could not be treated as trespasser. Joun GURNEY 
WAKEFIELD v. Kumar Rani SAYEEDA KATOON 
` Pat. 797 
s. 53-A—Contract prior to April 1, 1930— 

Section applies to suit brought after that date. 

Section 53-A, Transfer of Property Act, will not 
affech rights of parties when action is pending on 
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‘tion of there being any retrospective effect 


April 1, 1930, in such litigation. Otherwise~ the 


. section applies even though the transaction came 


into existence prior to that date. SHAYAM SUNDAR LAL 
d. Din Saau All, 812 
s. 53-A—Scope of—Whether retrospectiva 

with respect to suits filed before enactment. 


With respect to a contract made before April 


1, 1930.no question of retrospective nature of s. 53-A, 


Transfer of Property Act, arises. The only question 
of retrospection which can be considered to arise is 
with regard to the suit in which the rights are in 
controversy. Ifthe suit has been instituted after 
the passing of the Act, the Act applies to 
that suit. If, on the other hand, the suit was 
instituted before the passing of the Act, then 
under the provisions of the Act, the suit is to pro- 
-ceed as though the Act had not been passed. In 
other words, the Act is not retrospective with regard 
to suits begun prior tothe Act. Nor is it a ques- 
with 
regard to contracts made before the passing of the 
Act because the operative part of the section refers 
to the words “debarred from enforcing “ and not 
to the date ofthe contract. JOHN GURNEY WAKEFIELD 
y. Kumar Rant SAYEED Ks ATOON Pat. 797 
———— 8, 53-A as amended In 1929— Whether 
applies to transfers before April 1,1930—Cause of 
action arising after that date, effect of. 

Section 53-A of the Transfer of Property Act is not 
retrospective in effect and .its provisions are not 
applicable to tranefers of immovable property made 
after the date on which the said section came into 
force. The fact that the cause of action alleged 
arose after the section came into force does nut 
“make it applicable nor does the fact that the pleas 
were raised after such a date make it applicable, 


~ Korreppi KATAREDDI v. Koonam SIVARAMA REDDI 


Mad, 535 (a) 
ss, 53,120, 55 (4) (b)—Transfer to wife 
in liew of her dower debt in preference to other 
creditors—Wife aware of such preference—Transfer 
is not void or illegal —Other creditors’ remedy— 
They having decree against husband on basis of 
award before such transfer—Analogy of ss. 55 
(4) (b) and 120 cannot be invoked to have a charge on 
property. : 
Even if wife of a Muhammadan were aware that 
the transfer of the property to her in lieu of her 
prompt dower was tantamount to giving her pre- 
ference over the other creditors, the transaction 
itself would neitner be illegal nor void ab initio. In 
a case of such fraudulent and undue preference 
shown to one creditor over the others, the remedy 
of the aggrieved party, if there is not sufficient 
property left to meet their claims, is to approach 
the Insolvency Court within two years of the trans- 
fer and get the debtor adjudicated an insolvent, in 
which case they would be placed on the same footing 
as the preferred creditor and the tranefer would be 
avoided by the Insolvency Court. But where the 
aggrieved party fails to seek the remedy provided 
by law and allows the period of two years to elapse, 
it is not open to such party to avoid the transac- 
tion merely on the ground that the effect of it was 
to give preference to one creditor over the others 
even though it be shown that this was a fact known 
to both the parties 
The provisions of the Transfer of Property Act 
apply to private transfers and cannot apply to decrees 
based on an award. 
A Muhammadan transferred a large portion of his 
property without reserving any benefit for himself, 
to his wife in lieu of her dower debt. Other credi- 
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tors who had claim against him on basis of an award 
which did not contain any charge over the property, 
claimed a charge’ over the property transferred on 
the analogy of ss. 55 (4) (b) and 120, Transfer of Pro- 
perty Act: 

Held, that the rights of the creditors merged in 
the award in the decree and that the contended 
analogy could not be invoked as the provisions of 
Transfer of Property Act apply to transfers inter 
vivos. Consequently no charge could be declared in 
the property. RAZINA KHATUN v. ABIDA Keatun 

All, 619 
8. 54 —Vendee already in possession—For- 
mal delivery of possession, if enough. 

Wheretangible immovable property sold is already 
in possession of the vendee andthe sale can take 
place only by delivery thereof, then it is not neces- 
sary thatthe vendee should leave the property and 
re-enter it under the new title; a formal delivery of 
possession under such circumstances is sufficient. 
MauznuBy. KALE Kuan Lah. 751 
-——— $.54—Vendze in possession at time of 

sale—Registered instrument, if compulsory. 

When the vendeo is in possession already at the 
time of the sale delivery to satisfy 8. 54, para. 3, 
Transfer of Property Act, may consist of appropri- 
ate declarations or acts which have the effect of con- 
verting the previous possession into that of a vendee. 
It was not intended that when actual physical de- 
livery is impossible because the vendee is already 





“in possession, it should be necessary that the sale 


should be by registered instrument. Maune Mya 
Maune v, Ma Kaina Rang. 267 


—-—— $. 55. Seg Civil Procedure Code, 1908, er 





s. 55—Covenant in sale deed, guaranteeing 
non-existence of incumbrances—Condition of in- 
demnity, whether implied. 

Where the existence of a covenant in a sale-deed 
guaranteed non-existence of encumbrances, its sub- 
sequent breach necessarily involves the party who 
has entered into the covenant to indemnify ‘the 
other party to the contract. It is not legally 
necessary that there should be an express condi- 
tion in the sale-deed on the part of the seller to 
indemnify the purchaser in case any defect in his 
title is subsequently discovered. A covenant gua- 
rantesing the non-existence of encumbrances neces- 
sarily implies such a condition of indemnity. 
Imam DIN v. B..ac SINGH Lah. 302 
——- 8.55 (4) (b). See Limitation Act, 1908, 

Sch. 1, Art. 132 908 
——— 8. 55 (4) (b). See Transfer of Property Act, 

1882, s. 53 619 
——— ss, 55, 108-A, cl.(C)—Quiet enjoyment—If 

a part of contract under s. 55. 

Under s. 108 (A), cl. (c), Transfer of Property Act, 
the so-called covenant of quiet enjoyment is deemed 
to be a part ofthe contract and is to be read into 
the contract, whereas under s. 59 it is nbt a part of 
the contract but a statutoiy obligation merely. 
RAMPARIKHA PANDEY v. RaMsaaRi KUBR Pat. 599 
——-s.57. Bee Transfer of Property Act, 1882, 

s. 100 796 


—— 5, 58 (c). See Dekkhan Agriculturists’ 

Relief Act, 1879, ss. 10-A, 2 (a) . 321 
s. 58 (f)—Comma after words 
‘Towns’ goes with 





‘towns’ — 
‘delivers'—Interpretation of 


-- statutes—Lunctuation marks, when not to be relied. 


In considering the plain words of a section punc- 
tuation cannot be relied upon. The existence of the 
comma after the word “towns” should not mean 
that the towns mentioned in s. 58, cl. (7), Transfer of 
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Property Act, do not go with the verb “delivers” but 

with the noun “person.” INDIAN COTTON Company, 

Lrp. v. Hart Pooxsoo Bom. 974 

s. 58 (f)—Creditor in Bombay requesting 
debtor outside Bombay to send deeds by post—Post 
office becomes agent of creditor—Transaction com- 
plete within s.7,Contract Act—Equitable mortgage, 
however, held not created inasmuch as deeds were 
deposited with agent cutside Bombay. 

Under s. 58 (f), Transfer of Property Act, it is not 
necessary that the debtor giving the security should 
be in Bombay personally but the person should deposit 
the title-deeds in Bombay to a creditor or his agent, 

Creditor in Bombay requested the debtor outside 
Bombay to send the title deeds of immovable prop- 
erty as security by post and debtor sent them ac- 
cordingly: 

Held, that the creditor had constituted the post 
office their agent, expressly or impliedly, for the 
purpose of receiving the title-deeds and when the 
title-deeds were despatched with the required in- 
tention, the transaction wag complete under s 7, Oon- 
tract Act, but it did not create an equitable mort- 
gage as the deposit was made outside Bombay. 
INDIAN Corton Company, Lro, v. HARI Poonsoo 

= Bom. 974 
————. 8. 58 (f)—Deposit of title deeds to cover pre- 





sent and future advances—Hach advance, whether . 


charge on property—Fresh deposit of title deeds, 

if essential, 

Where title deeds-are deposited under an oral 
agreement to cover present and future advances, as 
each advance is made, it becomes a charge upon 
the property comprised in the title deedsfrom the 
force of the prior oral agreement that it shall be so. 
Fresh deposit of title deeds for subsequent advances 
ig not required. MoHINI MOHAN SAHA v. JANAKI NATH 


Cal. 382 - 


88. 76,77—Principles of sections apply 
to usufructuary mortgages created before Act. 

The principles of ss. 76 and 77 of the Transfer 
of Property Act with regard to the liability of the 
mortgagee to account are applicable to usufructuary 
mortgages executed before the Act since they are a 
mere codification of the law in existence before the 
Act. MUHAMMAD SADIQ v. HARAKH Narain Pat, 545 
~ S, 92 —Subrogation—Three mortgages in res- 

pect bf same property—Third mortgagee redeeming 

first, without notice of second—Whether entitled 
to be subrogated to his rights—Suit by second mort- 


gagee—He must pay amount paid by third mort-_ 


gagee in redeeming jirst mortgage. 

The mortgagors having mortgaged the same prop- 
erty with two different persons, expressly stated to 
the third mortgagee that there was only one prior 
mortgage subsisting on the property, and that 
properties were otherwise unencumbered. They stat- 
ed that if afterwards it was found that they made a 
false statement they could be criminally prosecuted 
for cheating. With the part of the consideration, the 
third mortgagee redeemed the first mortgage and 
obtained the mortgage bond: 

Held, that it must bə presumed that the mort- 
Zagee intended to keep that prior mortgage alive as 
a shield against any intermediate mortgagee who 
might be discovered afterwards and he was entitled 
to be subrogated tothe rights of the first mort- 
gagee. Uonsequently, the second mortgagee, bringing 
a suit on his mortgage, was bound to pay the third 
mortgagee the amount paid by him in rédeeming 
the first mortgage, before he can satisfy his own 
moitgage out of the mortgaged property. RAJANI 
Nata BIL y. ENNATALI HOWLADAR . 
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——-— 8.100, (before amendment In 1929)— 
Charge — Decree creating charge on immovable 
property for particular right — Such right, tf can 
be enforced against subsequent transferee for 
valuable consideration and without ‘notice of 
charge. F 
When a particular right is churged on specific im- 

movable property by a decree of Court, such right.can- . 

not be enforced against a subsequent transferee for 

valuable consideration and -without notice of the 
charge. 

There is no difference in principle between a 
charge created by a decree and one created by con- 
tract. In either case the charge is not a transfer of 
an interest in the property. INDRANI v. MAHARAJ 
Narain Oudh 662 F B 

8.100—Charge and mortgage. g 

Distinction between charge and mortgage stated. 

SJARIF A AMAD v. H. HUNTER, LIQUIDATOR 
hi Oudh 477 F B 

— 88.100, §7—~Sale in execution—Specific 
mention of charge—Charge, if wiped out. 

If mortgaged property is sold in order to realise 
what is due on a mortgage, the mortgage is thereby 
wiped out andthe same property cannot be sold 
again in order to realise that mortgage. The charge . 
will be wiped out ifthe appropriate procedure under 
s. 57, Transfer of Property Act, is adopted, but 
where when the property is put up forsale in execu- 
tion, it is specifically stated that it will ba sold 
subject to the charge, the charge continues to exist 
and the property cannot be claimed to be held free 
from the charge. GHASIBAM v. AOjARAT Kuar 

Nag. 796 

S.106—Notice—No date of commencement 

of lease fixed—Rent payable monthly—Fifteen 

days’ notice expiring with end of tenancy held 
suficient. 

Where no date is fixed as to commencement of 
lease and the lease money is payable by monthly 
rent, the lease is terminable by 15 days' notice 
expiring with the end of the month of tenancy. 
Notice given òn June 24 calling on the. lessee to 
vacate by the mid-night of July 31 following is 
a valid notice. A. P. BAGOHI v. Mrs, F. Morgan 

All, 897 
s. 107 (q). Sze LEASE 677 

s. 108-A cl. (c). Bes Transfer of Property 
Act, 1882, s. 55 . 599 

——s 120. Sze Transfer of Property ‘Act,.1%82, 
s. 53 619 














s. 123. Sze Muhammadan Law 327 
Transfer of Property Amendment Act (XX of 
1929), s. 63—Hyfect of. i 
The effect of s. 63 of Act XX of 1929, is only to 
remove from the operation of the new s. 53-A. those 
irregular part-performed contracts which on April 
1, 1930, already formed the subject of pending litiga- 


tioo. Joan -GurNey WAKEFIELD v. Kumar RANI 
SAYEEDA KHATOON Pat. 797 
Trust—Application by trustee to sell trust pro- 


perty—Procedure—Beneficiaries, when can be allow- 

ed to appear, 

In the case of a petition by a trustee of a charity 
the gensral practice is that the Advocate-General re- 
presents the charity. If there is an application by 
the trustees for a charity for leave to take a particu- 
lar course, it is sufficient to serve that application `` 
on thé Advocate-General, who represents all the 
beneficiaries; and the Courts should be very slow to 
allow any of the beneficiaries to come before the 
Court and argue the case themselves, and even more 
slow to allow their costs to be paid out of the charit- 


<= 
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able estate. Sometimes that course may be necessary, 

where, for instance, there is a- conflict between 

various- beneficiaries and the Advocate-General feels 
that he cannot represent all parties. In re Bar 

RUKEIABAI Ba Bom. 940 

— Invalidity of certain gifts to relatives, 

whether fatal to other dispositions apparently 

separable—Held, that deed could not be treated as 
nullity because of the dominant ór substantial pur- 
pose of deed as a whole—Dedication, when effective. 

In a settlement by a deed of trust, there is no 
reason why the invalidity of certain of the gifs to 
relatives should be supposed to be fatal to other, 
dispositions apparently separable, or why the’ 
charitable gifts should be thought bad because, 
though substantial, they do not involve a suffici- 
ently large part of the settled property, or because 

' the beneficial interest is not given to a specified 
individual or individuals. Nor does it matter that 
the settlor reserved to himself a power, which he 
never exercised to revoke the trusts. 

When there is no question of any attempt to de- 
fraud creditors and the ssttlor himself acted: for 
years as trustee in carrying out the terms of the.- 
deed, the deed-cannot be said to be a mere paper | 
trangaction- In so. far a8 the settlor's bounty to 
his relatives-has been misguided: and is contrary 
to law, it will fail of effect, and other dispositions 
will also fail if they are dependent thereon or in- 
separable therefrom: But the deed is not an aù- 
lawful agreement under ss. 23 and 24 of the Contract 
Act, | 

A disposition of property cannot be supported as 
a ‘dedication if it isnot a real dedication. 

Held, that the deed could not be treated as a 
nullity becauée of the dominant or substantial 
purpose’ of the deed as a whole, and that the defen- 
dants who were entitled to beneficial interest under 
the deed and.weré in possession could not be eject. 
ed, Kavastaa Paritssaba, ALLAsABAD V. BaAGWATI 
Devi acy é 4PC 

Trustee; liabiliy of—Creditor, contracting 

‘with trustee—Remedy —Suit against: contracting: 

trustees~They ceasing to be trustees and new irus- 

tees appointed—New trustees-impleaded—Liability 

—-Plarntiff has no claim against trust estate. 

-. TE a trustee contracts- debts after the: death of the 
‘testator he-is personally liable, no matter whether 
the term$ of the will authorise him to contract 
them or not. -The -creditor's remedy is by way of 
a“ personal action against the trustee and not by 
way of an administration decree against the-estate, 
In the ‘case of a trustee, there is no such thing as 
a capacity in him to contract as trustee apart from 
his personal capacity. - f h i 

During the pendency of a suit against certain 
persons on a contract entered'into by them as 
trustees of’ a pagoda, they ceased to be trustees 
and new trustees were appointed. The plaintiff 
ainended the plaint substituting the new trustees: 

` Held, that the new trustees were not parties to 
the contract and had-no liability on the contract 
and. the plaintiff was a mere creditor of those 
persons with whom he personally contracted and 
Was not a creditor-of the trust estate. * The case as 
against ‘the new trustees was wholly misconceived. 
Macants Singu-v, U AYE - Kang. 247: 
UL P. Agficuiturists’ Rellef Act (XXVII of 1934): 
$2. Sze U. P. Agriculturists’ Relief Act, 1934; 8. 2- 
288 
pe SS. 2-(2) (a), (n) 5:— Agriculturist falling 
under'cla.. (a) to) of s. 2(2)—Period of imbtat- 
mieit cannot exceed for years, : 
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U. P. Agriculturists’ Relief Act—concld. 


In the case of an agriculturist unfalling cder cels. (a) 
to (h) of the definition given in s. 2 (2), U.P. Agri- 
culturists’ Relief Act, the periud of instalménts which 
could be fixed in the decree standing against him 
cannot extend beyond four years. The order of the 
lower Court making the decretal amount payable 
in instalmenis extending over a period of 12 years 
is, therefore, without jurisdiction. Gauri SHANKAR v. 
Ganca BAKoSH SINGH f Oudh 288 

ss. 5, 30, 2—Future interest cannot be al- 
- lowed when it is not given by decree. 

An order of tlie lower Appellate Court allowing’ 
future interest, where no such interest was allowed 
in the decree, is illegal under the U. P. Agriculturists’ 
Relief Act. Gauri SHANKAR v. GANGA Bakasu SINGH 

- Oudh 288' 
ss. 5, 30, 2--Lower Appellate Court. cannot’ 

reduce costs awarded by decree. i 

There is no provision in U. P. Agriculturist’ 
Relief Act allowing the lower Appellate Court 
authority to make any reduction either in the prin- 
cipal money or in the amount of costs ‘allowed under 
the decree. GAURI SANKAR v. Ganga BAKHSH Sinead 

> Ta Oudh 288 
——-~ 55. 5, 30, 2—Unsecured loan — Compound 

interest with half-yearly rests should be 9 per cent. 

“Where the loan is unsecured, under the U. P. 
Agriculturists’ Relief Act, compound interest with 
half-yearly rests is payable at the rate of 9 per 
cent. Oonsequently an order allowing 64 pèr cent. is 
wrong. Gauri Saankar V. GANGA Baxuse SINGH 








i - Oudh' 288 

~~ 5, 30, Sez U. P. Agriculturists Relief Abt, - 
1931; 8.5 | 288 
naman 8, 30 (1), (2), Sch. II, heading C, Expl, ‘a’, 


Interest should be only on original loan—Interest 
in excess of schedule rate should not be granted— "` 
Rate of 34 per cent. per annum applies after May 8, 
1933—Higher rate prior to this date can’ be 
granted. 

The interest should not be on the- accumulated 
amount due but only on the loan under s, 30 (1) and 
(2), U. P. Agriculturists’ Relief Act. 

Under Sch III, heading C, Expl. ‘a’, U. P. Agri- 
culturists’ Relief Act, interest on secured loan rang-. 
ing between‘ Rs. 5,00l-and 20,000 from January 1, 
1930, should’ be‘ 44 plus 3, ê. e, 74 per cent: per 
annum. Excess interest above this should not be 
allowed. f 

- According to the Government notification published 
in the U. P. Gazette of May 4, 1935, Part 8, p, 200, 
the rate of 34 per cent: should come into force from 
May 8, 1935. ‘The rate of 3} per cent. .pêr annum 
does not apply to period prior to May 8, 1985." 
Raman Lat v. KAMLA Dat All. 816 
U.P. Court of Wards Act (IV of 1912), s, 17— 

Piling of claim under—Whether bars’ institution 

of suit in Civil Court on the claim—Costs to 

plaintif, if can be awarded 

The tiling of a claim under s. 17, U.P. Court of 
Wards Act, will not bir the institution of a suit’ 
in the Civil Court on that claim, and costs cannot 
be disallowed to the plaintiff on that ground 
P: Matcura PRASAD v. DEPUTY COMMISSIONER OF KCHERI, 
Manacer or Court or Warps, MA LEWa ESTATE 

Oudh 928" 
-5, 37—S. 37, whether bars claim under s, 68, 

Contract Act, for necessaries supplied to ward. 

The only eftect of s. 37, U. P. Court of Wards Act, 
is to make a ward incapable of entering intoa con- 
tract and he is, therefore, a person who comes under 
the-words “ disqualified from contracting ‘by any law 
to which he is subject," in’s/11, Contract Act; s, 37, > 





p 
Hi 


Vel. 166]. *- 
U.P. Court of Wards Act—concld. `, 


U. P. Court-of'Wards Act, is, therefore, no bar toa 
claim under s. 68, Contract Act. Section 68, Contract 
Act, is not excluded by the terms of the Court of 
Wards Act, and, theretore, a suit based on -a con- 
tract can be maintained in the alternative as a suit. 
for necessaries supplied within the terms of s, 68. 
ViswaNnaTa KHANNA v SHIAM KRIS NA All. 47 
_ U.P. Encumbered Estates Act (XXV of 1934), 
ss. 4,45. See Vivil Procedure Code, 1903; O. IX, 
r. 4 : AN ; 400 
U. P. Prevention of Adulteration Act (VI of 
1912), s.4—Abetment—Punishment for, is same as 
for ojfence ttsetf—D selling ghee at R's shop—R 
to get commission—Ghee found to be adulterated— 
R aiso held liable, f 


The jaw of abeument will apply to s. 4, Preven- 


tion of Adulteration Act. As there is no express 
provision for the abetment of this offence, the penalty, 
therefore, is the same as the penalty for the offence, | 

R kept ashop and was a commission agent for 
selling ghee brought to him by various‘mien. One D 
brought ghee to his shop and sold -it.. Ghee- was 
found to be adulterated: `> . yes 

Held, that it would have been impossible for -D 
to have exposed the ghee for sale or to have gold ‘it 
if R had not agieed to his doing so at the shop. 
Therefore, R abetted the offence under s. 4, Prevention 
of Aduite:ation Act, The mere arranging of the sale 
by D will not show that R did not take pait in the 


sale. Eureror v. Ram GOPAL All, 763 
Vendor ana Purcnaser, Sze Sale of Goods Act 
1930, 5. 16 313 


Village site—Ancient temple — Muhammadans ac- 
quiring adjacent property — Hindus, whether entiti- 
ed to restrain Muhummadans jrom passing over 
the site or standing there during festevals—Ad- 
goning Muhammadan owners, whether can be pre- 
vented from opening doors on the side of temple, 

A person is entitled’ to enjoy his own property in 
any way he pledses provided that he does not create 
a nuisance or interfere with the rights of others, 

A Hindu temple existed from time immemurial on a 
village site. ‘Lhe worshippers of the temple used to 
congregate on ‘festival days “in the unoccupied part 
of the village site on which the temple was situat- 
ed. The Muhammadans also'acquired a plot adjoin- 
ing thesite. The Hindus sought by an injuacsion 
to restrain the Muhaminadans from opening doors on 
the southern side of the plot purchased by them 
and trom inteifering with the worship at festivals 
on the above site by passing along the same, It 
wag found that from time immemorial Muhammadans 
úsed to walk across the site: i : te 

- Held, that the 1ighis of the Hindus to congiegate 
on the site did not stand on any higher footing baan 
the mghts of the villagers in general to walk ucross 

“the site or to stand there and the Muhammadans 

could not berestrained from enjoying the property 

which they had purchased by opening doors nor 
using the site for walking across, ‘I’, Sygp Piro..ar 

RoWTaER v. K. Devas Rao Mad. 777 

Water rights—Kyotwari land — Ryot’s right to 
supply of water as against Government—Cusstomary 
right and prescriptive right, difference between— 
Exclusive right to water, whether can be acquired 
against Government—LParamount right of Govern- 
ment to regulate water supply—Land registered as 
single crop—Long user of water for raising second 
crop—Acquisition of —Right to water for second 


ro 

Though there are some common factors between 
the claim of customary right to wafer and the 
glaim of prescriptive right,’ there is als) a funda. 


~ GENERAL INDEX. 
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Water rights—concld. ; 


mental difference. A customary right may give the 
Plaintiffs all they really want but it may not give 
them an exclusive right to all the waters of the 
channel to the extent of preventing Government 
from using the water of the channel for other pur- 
poses even without: prejudice to the plaintiffs’ 
accustomed user. Prescriptive right may in cartain 
circumstances support a claim. of exclusive right 
though even the extent of a prescriptive right 
must generally be measured with reference to the 
user made by the claimant and not with reference 
to the flow im the channel, aan 

~ A right by prescription to the water-of a channel 
can be acquired as against the proprietory right 
oi another put not as against the sovereign right 
which under the Indian law the State possesses 
to regulate the supply of water in public streams 
so as to utilize it to the best advantage, ` 

. The rights and obligationsas between the State 
and the ryot_in-India inthe matter of irrigation 
rest largely on unrecorded custom and practice. 
Generally the ryotwart holder is only entitled to 
“claim thatthe supply of water iequired for the 
“cultivation of his registered wet lands should 
not be materially diminished by any act of the 
Government, . Subject to this conuition the Govern- 
ment has absolute right to change the ssurce of irri- 
gation or the methou of irrigation by which ryot 
has been supplied and to regulate the us: of the 
waters of all public or natural streams in the best 
interest of the people. 

The power vf the State to interfere with the 
customary supply of water to ryotwarv-holders ought 
not to be determined with reference tu the regisory 
but only with reference to the natures of the accus- 
tomed user. : page ge 

The right of the ryots to receive water in res- 


pect of the wet lands registered as singla crop . 


not limited to the water required for ths tust 
crop alone, Ifthey havo been raising sscoad crop 
on such. lands ana have been tuking water for such 
second crop, they would be entitled to get water 
for such second crop also and the Government Can- 
not deprive them of this right. SECRETARY or STATE 
FOR lNDIA IN Councin V, NAGESWARA AyyaR- Alad.20u 


Wiil—Constructton — Property ‘dedicated: to idoi—, | ` 


Surplus given to wife’ anu sons—Alienatron pro- 

hibtted—Held, no absolute dedication. to idot und 

interest obtained by sons could be sold in execution 

of decrees ugainst them, eee p 

U died leaving a will, the material portion of 
which was as follows : "1 dedicate all my. ancestral 
and self-acquired immovabie and movable pivpetlies 
to my ‘tamuy deity. Jur the present my wife, « and 
my sou, J snall go on managing the said pruparties, 
Out of the prohts of the suid properties the Manugels 

-“(Serbarakars) shall maintain tne deities, ani all my 
usual annual festivities and the surplus profits saall 
be enjoyed in equal shares by my wile, and my sons, 
be it known thut the said sgons shall not be com- 
Petent to gitt away, sell or alienate any portion of 
the said propertias, nor shall thay be able to put up 
to auction or sell any of these proparties for their 
debts”: 

Held, that the intention of the testator as expressed 
in the will taken as a whole was not to apply the whole 
income of the estate for the benefit of the idol; that 
by the provisions of the willthe expenses for the 
maintenance of the idolsand other usual annual feeti- 
vities which were being carried on by the testator at 
thetime ofhis death to1med a burden upon the pros 
perties left by him andthat the properties were nu; 
made absolute debutter by the will, 


+ 
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Held, also that direction as to enjoyment of surplus ——-—— “Usage” and “Law” are inter-changeable 
income by members of the family in equal shares terms. 


amounted to bequest of the surpius to them for their 
own use and benefit. There were no words in the 
will to indicate that the testator intended to limit 
tbis bequest to the life-time of the sons. But these 
directions being inconsistent with the interest given 
were wholly beyond the power of the testator and 
must be rejected as having no operation. This 
being so, under the will of U the sons obtained a 
share inthe properties in question which after satis- 
fying the expenses actually incurred for the mais- 
tenance of the idols and the perfoimance of the usual 


annual festivities may have some value and was, 


therefore, liable to be sold in execution of the decree 
obtained against them. ANNADA CHARAN DUTTA V. 
KAMALA SUNDARI RAI ` ‘Cal. 862 
. Validity — Disposition must be made in 





favour of ascertained or ascertainable persons or. 


objects—Charitable objects—Exemption, if exists— 

—Bequest in favour of benevolent objects to be 

selected by trustee—Whether ineffectual because of 

indefiniteness. 

The privilege of controlling by will the dispcsition 
of property aiter death is subject to the condition 
that such ‘disposition must be made in favour of as- 
certained or ascertainable persons or objects. A 
testator is not permitted to deiegate to others the dis- 
position of his property, subject to this that he may 
confer upon his trustees a power of selection and-ap- 
portionment ameng a debnitely prescribed class of 
beneficiaries. In the case of charitable objects, the 
law, by reason of the favour in which charity is 
held, has accepted such objects as constituting a 
sulticiently ascertained class notwithstanding its 
wide extent, and permits a testator to direvt a fund 
to be distributed among such charities and in such 
proportions as his trustees may, in their discretion, 

7 decide. But inall other cases the requirement of 
definite precision is enfoxced in the definition of 
the individuals or classes to be benetited. “A bequest 
by a testator in favour of benevolent objects to be 
selected by his trustees does not answer this re- 
quirement and is ineffectual because of its indefinite- 
ness. ATTORNEY-GENERAL OF New ZEALAND v. NEw 

ZEALAND INSURANCE COMPANY, LIMITED 833 P © 

WORDS AND PHRASES. — : 
i_. Patta guzranida~—Significance of. 

The words patta guzranida (“ patta ” tied by) 
appearing on the document without any signature 
under it cannot be taken as showing that the docu- 
ment was filed in any Cowt, SPECIAL MANAGER, 
Court oF Warps, BALRAMPUR v, LAL BAHADUR BINGU ` 





Oudh 930- 


In common parlince “usage” and “law” are inter- 
changeable expressions since. usage, when proved or 
admitted, has the force of law. Ram MAL LILO SHAH v, 
KANSHI Ram Lah. 438 (b) 


Workmen's Compensation Act (VIII of 1923)— 
Hotel-keeper purchasing, reconstructing and re- 
pairing buildings for letting them out—Workman 
receiving injuries while employed in re-construc- 
tion of building—Hotel-keeper'’s liabslity—He-con- 
struction and repair of buildings, whether trade 
or business. 

A workman employed as a bricklayer by a muistry 
who was himself employed by the defendant sus- 
tained fatal injuries while engaged upon a scafiold- 
ing. The defendant was a hotel-keeper but the evi- 
dence showed that out ofthe profits of the hotel and 
his other income, he used to purchase buildings and 
to reconstruct and repair them for the purpose of 
letting them out. In a suit by the widow of the 
deceased for compensation under the Workmen's 
Compensation Act : _ 

Held, that though the hotel-keeping was the de- 
fendunt’s main business, purchase, reconstiuction and 
repair of buildings wasalso a business conducted 
by, athe defendant and as the plaintiit sustained the 
accident while he was engaged in the business cf 
the defendant, the defendant was liable to pay com- 
pensation tothe plaintiff under the Workmen's Uom- 
pensation Act, JRBTHALAL MANEKJI 3S. ARMA v. 
SARADAMBAL - Mad. 208 


— 8. 30—Order of Commissioner giving effect 
to agreement between parties—Appeal, tf lies. - 

‘The Workmen's compensation Act is self-contained 
and provision is made under s, 80, for appeals to 
the High Court from the-orders of a Commissioner 
in certain cascs, but no appeal will lie in any case in 
which the order of the Gommissioner gives effect 
to an agieement come to by the parties. MANAGER, 
Century FLOUR MILLS, BaIKARPUR V, AMIR BAKHSH 

‘ Send 986 
to recover 








— $. 31—Power of Commissioner 
arrears himself. ` 
Section 31 contemplates that the Oommissioner 
shall himself recover arrears and for that purpose 


“is to be deemed a Public Officer within the meaning 


of s, 5, Revenue Recovery Act, 1890, He is to be 
deemed a Civil Court only for the limited purposes 
set out ins, 23. He is himself empowered to recover 
the arrears and need not do so through the Uollec- 
tor, MANAGER, Ozntury FLOUR MILLS, SHIKARPUR v, 
AMIR BAKHSH . Sind 986 - 
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TRESPASS AS A FORM OF ACTION IN RUNNING-DOWN CASES 


Perhaps no form of pleading at the pre- 
sent day has become more stereotyped 
than that employed in running-down ac- 
tions. It is invariable to find the negligance 
of the defendant in driving a motor vehicle 
alleged as the cause of the plaintiff's injury. 
But negligence has not always been the 
basis of such actions; in the last century 


there was many instances of plaintiffs claim-. 


ing damages for trespass vi et armisin cases 
of this type. i 

The question whether trespass or case 
was the proper remedy in ranning-down 
actions was fully discussed as early as 1803 
in Leame v. Bray (3 East. 593), where the 
earlier authorities werereviewed. In that 
case the plaintiff alleged that the defend- 
ant with force and arms drove aud struck 
a single-horse chaise which “the defendant 
was then driving along the King’s highway 
with such great force and violence against 
the plaintiff's curriele” that the plaintiff 
and his servant were injured. It was ob- 
jected on behalf of the defendant that the 
proper remedy was by action on the case. 
The Court, however, gave judgment for the 
plaintiff. In his judgment Lord Elen- 
borough, C. J. said: 
seems to be according to what Lord Chief 
Justice de Grey saysin Scott v. Shepherd 
(3 Wils. 411), whether the plaintiff received 
an injury by force from the defendant. If 
the injurious act be the immediate result 
of the force originally applied by the de- 
fendant, and the plaintiff be injured by it, 
it is the subject of an action of trespass 
vi et armis by all the cases both ancient and 
modern. It is immaterial whether the in- 
jury be wilful or not.” Mr. Justice Le 
Blanc said: “In all the books the invari- 
able principle to be collected is that where 
the injury isimmediate on the act -done, 
there trespass lies, but where it is not imme- 
diate on the act done but consequential there 
the remedy isin case... Here, however, 


the defendant was driving the carriage at 
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“The true criterion. 


the time with tha force necessary Lo move 
it along, and the injury to the plaintiff 
happened from that immediate act.” It 
appears that there was negligenca on the 
part of the defendant, inasmuch as he’ 
was driving on the wrong side of the road,: 
but the question whether the defendant’ 
could be under any liability in the absence 
of any negligence on his part was not: 
argued. Mr. Justice Grose, however, went: 
so far as tosay that sven if the collision. 
occurred accidently the defendant would 
be liable in an action of trespass. : 


The decisionin Leame v.- Bray (sup.) was 
followed and approved in M’Laughlin v. 
Pryor (1842, 4 Man. & G. 48), another case, 
of collision between two vehicles, which: 
was heard by a full Court of the Common 
Pleas Division ; and there are many report- 
ed cases of such actions being brought in’ 
trespass before 1875 when Holmes. v. Mather, 
(33 L. T. Rep. 361; L. Rep. 10 Ex. 261), 
the next case of importance on this point, 
was decided. 


In that case the defendant was being: 
driven by his groom in. his carriage when; 
a dog ran into the road and barked at the; 
horses causing them to bolt. The groom, 
asked his master to leave the management. 
of the horses to him and succeeded in keep-- 
ing them to someextent under control. In, 
turning a corner, however, the carriage: 
mounted the pavement, kn-*cking down and- 
injuring the plaintiff. Action was brought 
in negligence and alternatively in trespass. 
The Court found that there was no negli-. 
gence on the part of the defendant. but. 
that the accident was inevitable, and Baron. 
Bramwell proceeded: “Now if the plaintiff, 
under such circumstances can bring an: 
action, I really cannot see why she could : 
not bring an action because a splash of. 
mud, in the ordinary course of driving, , 
was thrown upon her dress or got into her, 
eye and so injured it. It seemnis manifest 


a 


that, under such circumstances, she could 
not maintain an action. For the conve- 
nience of mankind in carrying on the affairs 
of life, people as they go along the roads 
must expect, or put up with, such mischief 
as reasonable care on the part of . others 
cannot prevent.” In dealing with the form 
of action proper in suchcases the learned 
Judge- said ; “If the act that does an injury 
is añ act of direct force vi et armis tres- 
pass isthe proper remedy (if there is any 
remedy where the act is wrongful, either 
as being wilful or as being the result of 
negligence. 


maintainable, though trespass would be the 
proper form of action if it were wrongful. 
That is the effect of the decisions.” 

In 1890 the case of Stanley v. Powell (63 
L, T: Rep. 809 ; (1891) 10. B. 86) came up 
for decision before Mr. . Justice Denman. 
This was not a running-down case, and in 
fact was based on negligence, put the whole 
gubject.of trespass to the person was dis- 
cussed and the earlier decisions including 
Leame v. Bray (sup). and Holmes v. Mather 
(sup.), were reviewed, The facts. were these : 
The defendant was shooting in some woods 
where beaters were driving the game. 
The defendant shot at a pheasant, but one 
of the shots glanced off the bough of a tree 
and hit the plaintiff in the eye. After a 


recital of the facts and an analyais of the- 


previous authorities the learned Judge 
mentioned that the jury had: negatived the 
question of the plaintiff's negligence, and 
continued: “It was argued that, neverthe- 
less, inasmuch as the plaintiff was injured 
by ashot from the defendant's ‘gun, that 
was an injury owing to an act of force 
conimitted by the defendant, and, therefore, 
an action. would lie. Iam of opinion, that 
this is. not so, and that to any statement 
of claim which the plaintiff could suggest 
the defendant must succeed if the defend- 
ant pleaded the facts sworn to by the wit- 
nesses for the defendant in the case, and 
the jury believing these facts, as they 
must now be taken by me to have done, 
found the verdict they have done as regards 
negligence. In other words,I am of opi- 


‘nion, that, if the case is regarded as an. 


action on the case for an injury by negli- 
gence, the plaintiff has failed to estab- 
lish that which is the very gist of such 
an action. Lf, on the other hand, it is turned 
into an action of trespass, and the defendant 
is (as he must be) supposed to have plead- 
eda plea denying negligence and estab- 


lishing that the injury was accidental] in the 
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Where the act is not-wrong- - 
ful for either of these reasons, no acticn is ' 


In an action of trespass, on the other hand, if 
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sense above explained, the verdict of the 
jury is equally fatal tothe action.” f 
From an examination of the cases above 
cited, various principles of law are deduci- 
ble. In the first place it is clear from the ° 
decision in Leame v. Bray (sup). and from 
the language of Bramwell, B. in Holmes v. 
Mather (sup.) that trespass is 2 suitable 
and indeed the most appropriate remedy. 
in å running-down action where the plaint- 
ifs injury is due to an act of direct force 
caused to him by the defendant. Secondly, 
it is now decided that the dicta in L'ame 
v. Bray (sup.) tothe. effect that a. plaintiff 
who sues in trespass can ‘recover even 
though the defendant has not been negli- 
gent are not a correct statementof the law. 
No such action can succeed in cases where 
as faras the defendant is concernéd, the- 
accident is inevitable. Is there, then, any. 
advantage in changing the existing prac- 
tice of bringing an action in: negli- 
gence in running-down cases? The ans- 
wer to that question, it is submitted, is in; 
the affirmative. Whereas in an action based 
on negligence the plaintiff must prove the: 
defendant to have -been negligent, in an 
action of trespass the plaintiff has only to 
prove the trespass of the defendant in order 
to.establish a case. It is clear from the 
language of Mr. Justice Denman in Stanley 
v. Powell (sup.) that if the defendant does 
not deny the fact of his trespass which: 
in the great majority of. cases cannot be 
in dispute, he must after some excuse for- 


-having done what. is: prima facie a wrong- 


to the plaintiff. In other words, the burden 
of proof is shifted to the defendant who: 
must show that he was not negligent or that 
the accident was inevitable or that he has’ 
some other defence. These defences must 
be specially pleaded: (Knapp v. Salisbury: 
2 Camp. 500). A mere denial of negligence 
does not as in an action of case (see Rum- 
bold v. London County Council, 25 Times 
L. Rep. 541) set up a defence of, e.g., ine 
evitable accident. : The advantage to the 
plaintiff of bringing an action in trespass 
is thus very considerable, for while he need 
only prove the fact of the accident having 
been caused by an act ofdirect fcrce on 
the part ofthe defendant, the latter has 
the much more difficult task of proving (in. 
the majority of cases) that.he was not. 
negligent. Thus the plaintiff obviates the 
risk of that frequent occurrence in an acs: 
tion of negligence—judgment for the. de- 
fendant on the ground that his negligence 
has not been fully proved by the plaintiff, 
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‘the defendant cannot fully show that he 
was not negligent there must be judgment 
for the plaintiff. 

In one important class of running-down 
case there is no option but to bring action 
in negligence: where a servant caused 
the collison and the plaintiff is seeking 
damages from the master. Such an action 
js an action on the case and trespass can- 
‘not be brought. With this exception, how- 
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ever, it is suggested that the proper remedy 
in the average running down case isin 
trespass and that for the reasons above 
given itis, from a plaintiffs point of view, 
a form of action preferable to the more 
usual one of negligence. In practice, how- 
ever, it would perhaps be advisable that 
an alternative claim in negligence should 
he inserted in the statement of clain.—The 
Law Times. “es ac 





POLICE AND POWERS OF ARREST. 


Where a police officer is directed by an 
apparently valid warrant to arrest a 
particular person, his rights and duties 
are clear: he must act in obedience to the 
warrant; and if it is thereafter shown that 
the warrant ought not to have been issued 
sec., 6 ofthe Constables Protection Act, 
-1760, affords him immunity against pro- 
-ceedings for the wrongful detention of the 
person so arrested : see Horsfield v. Brown 
(1932, 1 K. B. 355), Again since Beckwith 
v. Philby (1827, 6 B. & C. 635) it has been 
well understood that a police constable, 
having reason to believe that a treason or 
felony _has been committed, is justified in 
“arresting of his own volition anyone whom 
he believes to have been guilty of such 
offence. As to misdemeanours, whilst there 
“18 no common law power of arrest unless 
such misdemeanours involve a breach of 
-the peace, Parliament has seen fit to confer 
upon constables, and in some cases also 
‘upon other classes of persons, a limited 
power of arrest. In some few statutes 
the power is expressed to be exercisable 
on teasonable suspicion that an offence has 
‘been committed (e. g., under the Dangerous 
Drugs Act, 1920); but more often it is 
merely stated that a person committing 
-or “found committing” a particular offence 
may be arrested without warrant. 
seem from a strict construction of such 
provision, such as would appear lo be 
required where the liberty of the subject 
is being infringed, that the arrest can only 
be justified in an action for false imprison- 
ment ifit be shown that the offence was 
in fact committed. Yet such a construction 
may Place a police officer witnessing what he 
believes to be a criminal offence in a 
dilemma which Parliament can hardly 
have foreseen or intended. For apparently, 
if he refrains from acting, he is guilty of 
neglecting his duty by not exercising 
the power conferred upon him; and if he 
effects an arrest which is followed by an 
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acquittal, he will be liable to an action for 
false imprisonment. 

This problem was considered by the 
Court of Appeal in Trebreck v. Croudace 
(1918, 1K. B. 158) with reference to the 
power conferred by sec. 12 of the Licens- 
ing Act, 1872, to arrest without warrant a 
person who while drunk, is guilty of 
riotous, or disorderly behaviour, or is in 
charge of carriage or in possession of loaded 
firearms. The Court held that, ‘these 


‘offences being likely to cause dangér to 


life or property unless the offender were 
promptly arrested, it would be impossibla 
to afford tothe public the protection which 
must have been intended by making this 
conduct criminal, unless a police officer 
could lawfully arrest upon ‘reasonable 
suspicion. A few years later in Isaacs v. 
Keech (1925, 2 K.B. 354) a Divisional Court 
purported to follow this decision in a case 
where there was nosuch imminent danger 
tothe public. The plaintiff had heen 
‘arrested under sec. 28 of the Town Police 
Clauses Act, 1847, which empowers a police 
officer to arrest “every common prostitute... 
loitering or importuning.” Bankes, L.J. 
(at p. 360), laid down the general principle 
that an enactment which empowered a 
police officer: to arrest a person “found 
committing” some offence meant that he 
‘might lawfully arrest .anyone whom’ he 
reasonably believed to have been guilty 
of such an offence. The question whether 
or not such is the true canon of construction 
‘of statutes so framed was considered at 
the beginning of this term by the Court 
of Appeal (Greer Greene and Scott, LJJ.) 
in Ledwith and Another v. Roberts and 
Another (53 T.L.R. 21). 

In this case the plaintiffs were arrested 
without warrant by police officers, and 
kept in custody for some time, but were 
discharged before judicial proceedings were 
begun. In respect of this arrest and 
detention the plaintiffs brought in the 
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Liverpool Court of Passage an action for 
damages for false imprisonment. At the 
‘trial by agreement no evidence was called 
.on either side, and the trial judge gave 
‘Judgment for the plaintiffs on the pleadings. 
-This judgment wes affirmed on appeal. 
By their defence the defendants had 
alleged facts by which they sought to show 
that they had arrested the plaintiffs upon 
teasonable suspicion of “loitering with 
intent"; and the matters alleged would, 
if proved, have undoubtedly gone to show 
that the plaintiffs might have been. intend- 
ing to rob a public telephone box, and were 
cerlainly behaving in a manner calculated 
to arouse suspicion. Reliance was further 
placed on sec. 193 of the Municipal Gor- 
porations Act, 1882 (and a local Act in 
similar terms) empowering a constable to 
arrest any “idle and disorderly person” 
whom he has just cause to suspect of com- 
‘mitting afelony. 

So far as concerns the defence or reason- 
able suspicion that the plaintiffs were 
“loitering with intent,” it is important to 
observe the precise wording of the statu- 
tory provisions defining this offence, and 
empowering arrests in connection there- 
with. The offence is defined by sec. 4 of 
the Vagrancy Act, 1824, the relevant pro- 
visions of which (with subsequent amend- 
ments) are: . ‘ 

“Every suspected person or reputed 
thief loitering in or about any street 
or highway with intent to commit a 
. felony ...shallbe deemed to be an 
idle and disorderly person...” 
and as such liable to three months’ impri- 
sonment. 

It will be seen that itis not an offence 
‘under this statute to loiter with intent to 
commit a felony unless the loiterer is a 
suspected person or reputed thief. In 
Hartley v. Elinor (1917, 117 L.T. 304) it 
was held that it was not necessary that the 
acts causing the person to become a 
“suspected person’ need have been done 
at some different time and place; but Greer, 
L.J., pointed.out that this did not mean 
that the fact that a police constable sus- 
pected a person of loitering with the in- 
tention of committing a felony made that 
person a “suspected person”: there must be 
antecedent circumstances (not necessarily 
on another occasion) which have already 
brought the person within the category of 
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a “suspected person.” Here the facts 
pleaded merely alleged a suspicion of an 
intention to commit a felony. The learned 
Lord Justice added that he agreed with, 
the judgments and opinions expressed ‘in 
Trebreck v. Croudace (supra) and Isaacs 
v. Keech (supra). In his opinion, therefore, 
an arrest would be justified if there was 
reasonable suspicion of a- “suspected per-_ 
son or reputed thief.” The further statu- 
tory defences clearly failed, as there was 
no allegation that the plaintifis were “idle 
and disorderly persons.” 

The other learned Lords Jastices took a 
more drastic view of the position and 
appear to have been of opinion that the 
only defence open was to prove that the 
Plaintiffs were “suspected persons,” and 
were “loitering,” and had an “intent to 
commit a felony.” In their opinion Isaacs 
vV. Keech was wrongly decided, and the 
Principle laid down in Trebreck v. Croudace 
must be understood as applying strictly to 
cases where there is imminent danger to 
life or property. Moreover, Lord Justice 
Scott made two comments which we think 
are of the utmost importance for a proper 
understanding of the problems raised by 
this case. 
an the first place he expressed the view 
that: : h 

“Powers of arrest without warrant 
sbould be expressed in quite unam- 
biguous and simple language which 
anyone can understand, and that the 
occasions for reliance on the constable’s 
diséretion should be defined with care’ 
in any statutory provision conferring 
such a power” (53 T.L.R. at p. 31). 

Secondly, he pointed out that: 

` “Ib is surely time to abandon the 
system of local variations [in the 
power of arrest] whatever may have 
been their justification in earlier times. 
To-day crime and personal liberty ought 
not to vary from town to town, as must 
be the case if they are to depend on 
municipal variations in ‘local and per- 
sonal’ Acts of Parliament” (at pp. 33, 
34. 

We respectfully agree with both these 
recommendations, and trust that Parlia- 
ment will, at an early date, take steps 
to embody themin the requisite legislation 
—Tne Law Journal. * 
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POLISHED FLOORS. z 


The vogue of the shiny floor surface is 
reflected in the law reports. The inves- 
tigation of accidents usually involves ques- 
tions of fact, but the nature of the evi- 


dence adduced is a matter of interest. In. 


Barton v. Manchester House, Ltd., at the 
‘last Birmingham Assizes, the claim was for 
damages for negligence in permitting the 
shop floor not to be reasonably safe. The 
plaintiff's case was that there was a “well” 
inside the door of the shop, with a step five 
and a falf inches high tothe normal level 
of the shop foor. This step was brass- 
nosed and there was inadequate lighting. 
On December 20, 1935, the plaintiff had 
brought some drapery in the shop and, on 
turning to leave, she fell dawn the step 
and sustained a fracture of the left thigh. 
Owing to complications she was in a nurs- 
ing home until April, and the special dam- 
age was 2661. i 

An architect's evidence was that no one 
would expect to find a step in such a posi- 
tion. After the accident, there appeared in 
the window a notice; ‘“Pleasé mind the 
step.” The defence was that the step had 
been in the same position for 15 years with- 
out previous complaint. From 1922 to 
1935 the number of customers was 2,61,928, 
and the notice had heen removed on the 
instructions ofa director. Although people 
sometimes stumbled up the step, no one 
had ever complained about it. There had 
been some snow on the day of the accident, 
and all the shop lights were on. The plaintiff 
had dealt with the defendants previously 
and was known to the assistant who served 
her. Observing that the plaintiff was in a 
hurry, the assistant had called out “Mind 
the step.” Finlay, J., held that the plaintiff 
was the author of her own misfortune, and 
there was no negligence by the defendants. 
Judgment was therefore given in their fav- 
our, with costs. 

An example ofa successful claim occurred 
in Shawv. Armour and Lewis at Spilsby 
County Court in July. The plaintiff was a 
dressmaker, and had had some false teeth 
from the defendants, who were dentists. 
Adjustments were required, and the plaintiff 
attended the surgery by appointment on 
October 8, 1935. While walking towards 
the dental chair she slipped and fell, sus- 
taining a fractured wrist. Her evidence 
was that she had never seen such bright 
linoleum and, being always afraid of slip- 
Ping, she had walked extremely carefully. 
On 3 later visit she noticed that the lino- 


and she had to pay out 5s. for help. 


leum was different and not polished. ‘Her 
earning had dropped from 21. a week to 10s. 
Cor- 
roborative evidence was given by two other 
lady patients, and the medical evidence 
was that the plaintiff's wrist was not yet 
normal. - i 

The defence was that the plaintiff wag 
wearing flimsy shces, with very high heels, 
The linoleum was laid in 1928, had never 
been changed, and was never slippery, 
During the past year only two tins of polish 
had bee used for five rooms, and the sure 
gery floor was only polished once in three 
weeks or a month, and not at all in the 
week before the accident. The plaintiff's 
shoe had appeared to have a leaf on it, 
and two other leaves were found on the floor 
after she fell. The medical evidence wag 
that the plaintiff's deformity was a- mini- 
mum, and adhesions would only form if the 
joint had too much rest. His Honour 
Judge Langman held that there was some 
negligence on the part of the defendants, 
Judgment was given for the plaintiff for 811, 
6s. 8d. special damage and 601, general 
damage, with costs. A stay of execution 
was granted for 21 days, if 30]. were paid 
within seven days, 

A question of law arose in Weigall y, 
Westminster Hospital ([1936] 1 All E. R. 
232). The plaintiff had visited her son, who 
was a paying patient in an annexe at St, 
John's Avenue, Hampstead. While in- 
terviewing the surgeon, the plaintiff put 
her fool on a mat near the fireplace. Owing 
to the highly polished linoleum, the mat 
slipped and the plaintiff fell, fracturing 
her thigh. The defence was that the 
plaintiff had difficulty in keeping her bal- 
ance, aS in 1911 all her toes were ampu- 
tated, except her big toes. Horridge, J, 
held that even though the floors were po- 
lished for antiseptic purposes, the defen- 
dants were negligent in not securing the 
mat. Judgment was given for the plaintiff 
for 2,8267 and cosis, but the defendants 
appealed, cn the ground that the plaintiff 


‘was a mere licensee in the consulting rocm 


where the accident happened. The Court 
of Appeal (Slesser and Scott, L JJ., Eve 
dubitante) rejected this contention, and 
held that the plaintiff, having paid nine 
guineas a week for her son's treatment and 
maintenance, was an invitee—not only in 
the ward, butin the consulting room also, 
The appeal was, therefore, dismissed with 


costs, 


ja 


It is, therefore, necessary to bear in mind 
that, although the danger of polished floors 
may be neutralised by rubber heels even 
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the latter may be no safeguard where there 
are loose mats:—The- Law Journal.. 





‘Lambert and Levita. 

The “Mongoose” case is full a ‘human 
‘and animal interest; but for the law 
‘student itisof no importance, save in so 
“far as it may indicate the kind of the thing 
we may neverhope to prove in a court of 
law. The impression left by this and other 
cases of the recent past is, regarding what 
{s called the occult, that there is an almost 
jrrebuttable legal presumption of in- 
‘credibility. Iu effect the law not only has 
‘no knowledge cf occult- phenomena, it has 
‘no power of recognition; and ifa witness 
were so lost to legel sense as to go into 
the w.tness-box and swear (in a matter 
where such evidence might be relevant) 
‘that he had seen a ghost, he would stand far 
less chance of being believed “than the 
motorist who in contradiction of the police 
‘officer's evidence of what his speedometer 
recorded, called twenty respectable citizens 
to ecrrohborate his statement. 

Suppose for the moment (and only for 
the moment) that the “talking mongoose” 
‘appeared in the witness-box to give evi- 
-dence on its own behalf, making the ap- 
plication to be heard in good English and 
with great respect. The Court would. treat 


‘the intruder as it would probably treat a. 


parrot. It certainly would never reach the 
‘stage of considering whether the applicant 
was a competent witness or one who under- 
‘stood the meaning of an oath. 
“ Phat’ (momentary) supposition ia, of 
course, fantastic; but the honest citizen 
may” complain of the Law's incredulity. 
‘Even a sane fundamentalist bishop would 
readily admit that Balaam would have no 
‘chance in aCourt of Law. 


‘Lawyers, Clients and the Occult. 

1 could produce (but will not) the names 
of lawyers, including Judges, who believe 
in occult phenomena and others who pro- 
fess to have an open mind in regard to 
the allegations of the psychic people. I 
do not say that they believe in talking 
mongeese (if this inthe plural); but they 
regird as true things whichin a Court of 
‘Law would be regarded as incredible. 
And there is no doubt that in the popular 
opinion beliefin such matters is regarded 


. Bar 


Extracts. from Contemporaries. 


as a symptom of craziness or abnormality. 
One feels (without making may assertion 
on the point) that if Mr. Lambert did 
believe in talking mongeese, and that if 
Sir Patrick Hastings conducted the plaint- 
iff's case on that footing, his success 
would perhaps have been less certain. 

It might be argued that the occult in law 
is dangerous and uncertain stuff. Some 
vears ago(for example) a woman plaintiff 
rejected the strong advice of her lawyers 
to accept a substantial eum offered by the 
‘defendants in settlement. of the action. 
Her reasen was that she had attended at 
scances at which a dead Lord Chancellor 
appeared, telling her not to settle, but to 
fight; and that'she would obtain very Leavy 
damages. Unconscious of the late L.O.'s 
opinion, Avory, J., heard the case, and on 
the merits gave Judgment for the defend- 
anis. 
~ Counsel and solicitors for the plaintiff 
were not unnaturally conscious of the 
ill-effects of the psychic (or it may be the 
pseudo-psychic) in that case:—The Law 
Journal. ` f 


The A-G.; Also The Microphone. 

- Sir Donald Somervell, as Attorney-Gene- 
ral and head, or leader, of the Bar, took 
the opportunity of endeavouring to era- 
dicate for the public mind the low opinion 
sometimes entertained of advocates and 
ao to give a word of advice to the 
ar. 

The Law Officer’s opinion was: (1) that 
the Bar does not spend its time trying to 
-bamboozle juries; (2) that the Bar does not 
attempt the impossible task of seeking to 
influence His Majesty's Judges against their 
better judgment. He did not say that some 
of them do attempt to influence H.M. 
Judges against whatthey apprehend might 
otherwise be their bad judgment. To the 
the youthful A.-G. said; Fairness 
first the proper exposition of facts and 
arguments combined with brevity. The 
A-G.’s eye, as he uttered these words, 
seemed to rest here and there as he 
recognized some learned friends in the 
‘distin guished company. 

To return to the impending reforms, 
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We see the shorthandwritér on the horizon; 
but where is the’ microphone? In the 
Annual Statement of the Bar Council for 
1931 it is recorded that in the early part 


of the year the Council “made efforts to, 


procure the exòerimental installation of 
microphones in the Law Courts for the 
better hearing -of witnesses (no mention 
of Judges); that the Marconiphone Company 


gave the benefit of a long, free trial of its- 


apparatus in the President’s Court (Lord. 


Merrivale); that reports on its usefulness - 


were very favourable: but the necessity for 
curtailing expenditure having. arisen, the 
Council considered the time inopportune 
to press the merits of the innovation. 

That was the year of the Great Depres- 


sion; this is the year of Boom, the year (tke 
of -Opportunity:—The 


Council may think) 
Law Journal. 


Constitutional Noveities. ’ 
- The Constitutional Law. of.the Empir 
is frequently subjected ‘to new exposures 
or new points of view by the reforms and 
experiments of Mr. de Valera, who has 
many of the points—ons cannot yet .say 


how many—of a statesman, as well as 


other qualities which are not universally 
regarded with approbation. His speeches 


on the forthcoming Free State Constitution- 
raise a vision. of something entirely new- 


and strange in the British Commonwealth 
of Nations; and constitutional Jawyers 
and students are wondering whether and 
how it will fit into 
structure and by what friendly but binding 
tie (if any) it will be joined to other self- 
governing Dominions. His description of 
the new Supreme or Ceremonial Head of the 
State is generally regarded as a self-por- 
trait; but where and how the King will 
appear in the New Constitution is as yet a 
matter of doubt and surmise. 

In the Law Courts in Dublin it is observ- 
ed meanwhile that there are K.C.’s as well 
as 8.C.’s.. Mr. James Geoghegan, the new 
Attorney-General, is King’s Counsel, while 
Mr. Conor Maguire, recently appointed to 
the High Couit Bench, was, when appointed 
State Counsel. 

Mr. de Valera is, in politics, a realist, as 
shown by his record and by his recent state- 
ment: 

‘Unilateral action on oar part... is not 
going toend partition, or get the British 
out of our ports, and we must recognize 
that position. We will do- everything in 
our power to solve these problems as- time 
goes on, but they cannot: be solved by uni- 
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the Commonwealth’ 
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lateral action only. ` I wiii not-be forced by 
anyone to take up a position which I cannot 
hold.”:—The Law Journal. 


Juvenile Courts. F 

In commenting last week on the London, 
Police Courts’ Committee which is to deal 
among other matters, with distribution of. 
werk among the Juvenile, Courts in the. 
Metropolis, we referred to these events as a; 
growing responsibility. This is evidently, 
the opinion of the Home Secretary, who has: 
issued a circular to justices throughout the 
country with a view to making’ the. courts: 
more effective. The circular is founded on 
comments which have been made from time. 
totime by experienced persons on the- 
meritsand defects'of the present system,, 
and Sir John Simon calls attention specially, 
to the desirability -of selecting younger. 
justices; justices, as he says, repeating a. 
saying .of the Lord Chief Justice, “of par- 
ental age, ranging from 40 to 60, rather. 
than of the grandfatherly. period that runs’ 
from 60 toa happily distant, future,” Ima, 
portance is attached also to. the panel not, 
being numerically larger than required for. 
the word; and to the advantage of selecting: 
an experienced permanent chairman. Since, 
the time is approaching for appointing new. 
Juvenile Court panels,’ the- circular will” 
doubtless prove of general value. The ques. 
tion of an unpaid m :igistracy is much under. 
discussion, and it may be that a greater use, 
of stipendiaries is desirable. But for Jue, 
venile Courts it would be hard to. improve, 
on alayman caught young and of a nature. 
combining sympathy with authority —The. 
Law Journal, da’ed September 19, 1936, | 


Detectives in Fiction. 

Readers may have wondered why, last: 
week, we associated “Basil Watson” with. 
Sherlock Holmes in “The Scientific Investi- 
gation of Crime.” Of course, it was a slip 
and we should have written Dr. Watson. 
“Dr. Wason, Mr. Sherlock Holmes, said- 
Stamford, introducing us.” So wrote Conan 
Doyle at the beginning of A Study in Scarle 
in which their collaboration commenced; 
and later Dr. Watson gave to Holmes ihe 
opinion: “You have brought detection as 
near an exact science as it ever will be 
brought in this world.” Still, an exact- 
science in fiction is not quite the same- 
as the science of detection which is the aim 
of the Hendon and Nottingham Police- 
Laboratories, to which it appears a third, at. 
Birmingham, is to be added: nor is it the: 
same as the science which may. be fostere@” 
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by the National Medico-Legal Institute, the 
establishment of which is, as we have said 
advocated by Lord Trenchard and Lord 
Atkin’s Committee, In fact, the name we 
inadveriently used is that of a.very experi-. 
énced London magistrate who is engaged 
in dealing faithfully, and we hope success- 
fully, with a particularly dangerous form 
of crime, motor speeding; and it was pro- 
bably in appreciation of his effort that the 
name unconsciously slipped from the pen.— 
The Law Journal, dated September 19, 1936. 


jours la Politesse. 
bes is an old saying that a drop of 
oil goes furiher_than a pint of vinegar. 
We think the Chief Constable ‘of Reigate 
must have heard of it. His way with 
erring motorists (provided ‘they have not 
erred too grievously, but have only parked 
in the wrong place) is to be gentle with 
them, even friendiy. Instead of a summons 
the offender receives the compliments of the- 
chief constable, with-a polite intimation 
that it will be helpful if the motorist will. 
on future ‘shopping expeditions, park the 
car in certain other suggested streets. 
Prosecutions are not wanted, he says; 
co-operation is better than unpleasant- 
S . 
“AN this may sound rather amusing, but 
we are not going to make fun of it. The 
chief constable isright. It is quite easy for 
motorists and policemen to become almost 
enemies. Motorists often drive too far and 


too fast, so that their nerves and tempers’ 


re frayed. Policemen may also have 
a T rritability begets irritability and 


in a vicious circle, provocation and bad. 


temper act and re-act. Mr. Beacher is 
breaking the circle, or, if you will, is draw- 
ing a virtuous circle. We prophesy that 
theré will be fewer offences, fewer encoun- 
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ters with the police and fewer summonses 
in Reigate. We wish him success:—d ustice 
of the Peace. 


Loud-speaker upon Restaurant Pre- 
mises. ; 
It is settled law that a reception by- 

way ofa receiving set at a hotel, of a 

broadcast authorised for private use only 

constitutes an infringement of copyright: 

Performing Right Society, Ltd. v. Hom- 

mona's Bradford Brewery Co. (1934, Ch. 

121). But suppose the loud-speaker is 

situate in the private room adjoining a 

public restaurant. In Performing Right 

Society, Ltd. v. Camelo (1936, 3 All E.R. 

557) this was the case; the door of the living 

room was frequently opened for the service 

of meals in sucha way that the music was 
heard in the res!aurant. Clauson, J., held 
on the facts, that there was a performance 
in public, and that the plaintiffs’ copyright: 
wasinfringed. “There are persons so con- 
stituted,” observed the learned Judge, 

“that wireless forms a pleasure to them, 

and that while eating their meals in a 

restaurant they have a pleasure in listen- 

ing.” Music is performed where music is 
audible; if insulting words were uttered 
upon a doorstep soasto be heard by the’ 
passer-by, could it be contended that they 
were not uttered in public? “When the’ 
wireless set reproduces the music within 
the area in which that wireless set stands, 
the perfcrmance which ensues seems to me 
to take place wherever, that music is audi- 
ble to a person hearing it as a musical 
piece.” Here the performance was in the: 
living room, but it extended throughout 
the restaurant. Clauson, J., followed an 
unreported decision of Farwell, J. in 
Performing Right Society v. George (1936, 
April 30.):—The Law Journal. 
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egotiable Instruments Act—By 

Tha PAES KanreaswaLa, LL. D. (Lonp.), 
> B.A, LL. M. (Bom), Sixta EDITION, 
“1936, PUBLISHED BY MESSRS. N. M. TRIPATAI 
& Co. Peinosss STREET, Bomsay. PRICE 
Wo akan the sixth edition of Mr. 
Khergamwale’s treatise on the Negotiable 
Instruments Act. The book has-been found 
to be avery useful and popular companion 
by students preparing for law examina- 
tions. It is also a handy book of reference 
for busy lawyers who will find the collection 
of leading. cases under. the appropriate 


sections very helpful. The present edition 
has been brought up-to-date. The learned 
author has discussed the principles of Com-- 
mercial Law embodied in the Act with’ 
considerable lucidity and clarity with 
relevant English and Indian Case-law. 
The Appendices relating to Hundis and: 
IO Us and specimen forms are bound to: 
be of immense use among the mercantile 
population. We would, however, suggest 
that in giving citations, the learned author 
could. have given complete parallel re- 
ferences to enable readers to refer to 
decisions with greater facility, me 
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ARE THE WORDS “DISPENSE WITH” DEFAMATORY.. 


An employer sends a circular to his 
` customers saying : “We have now dispens- 
„ed with the services of X.” Are these 
words “capable of a defamatory meaning,” 
_ and are they, in fact, defamatory? 

These were the issues in Walsh v. A. R. 
„T. Limited, tried on the 20th March 1936, 
hefore Mr. Justice Macnaghten anda special 
jury. K 
._ W. was a travelling salesman employed 
by the defendants, a company dealing iù 
wireless receivers and ‘accessories. His 
_case was that he left the defendants volun- 
tarily in July, 1935,and that in August 
‘the defendants cent a circular to their 
.customers containing the above words, 
.which, he said, was defamatory, in that 
it implied that he was dismissed for a dis- 
creditable reason, and that he was incom- 
petent and untrustworthy. 

_ (The, defendants said that it was an impli- 
ed term of this contract of employment that 
be should devote his whole time to the 

‘defendants’ company, should sell their goods 

only, and should not engage in ang rival 
business. They maintained that he had 
offered for sale rival goods, and that he 

‘had been engaged in promoting a rival 

. company called “The  Internalional 
Majestic Radio Corporation, Limited,” 

_ whereupon, as they were entitled to do, 

, they dismissed him. They admitted publi- 

‘cation of the letter, but they denied that 

„the words were cupable of a defamatory 


. meaning. They said that the term “dis- - 


pense with”- was aneutral term, meaning 
simply that he was no longer in their 
‘service, h ‘ 
The plaintiff, in evidence, maintained 
that he was allowed to sell the goods of 
_tival firms, and that the defendants knew 
that he had been doing this. Hé admitted 
that in May he decided to start a new 
company. He left on the 10th August, and 
‘on the 12th August the new company, of 
which he became a director, was register- 


“mers he found were his: own 


ed with acapital of £100. Hesaid that 
he had no fixed hours, and that the custo- 
cuslomers 
and not those of the defendants. 

At the close of the plaintiff's case a 
submission was made to the learned judge 
that the words were not capable of a de- 
famatory meaning; but at thesuggestion of 


‘counsel for the defendant, with which Mr. 


Justice Macnaghten concurred, the submis- 
sion was reserved until after the verdict of 
wy. 
kiai an ANA was thereupon given for the de- 
fendants that W was emp’oyed on a whole- 
time basis at a salary and commission, and 
that he was not permitted to sell on his 
own account. In July there came to the 


‘notice of the defendants three instances of 
‘sales by W, on his own account, and in 


the same month there was a big drop in the 
anders booked by W. for the defendants. 
He was dismissed because of what had been 
discovered, and also because his sales had 


‘dropped. A period oftime had elapsed 
BOGA the discovery and the dismissal: 


but this was due to the absence abroad of 
the managing director and because, on his 
return, other and more urgent matters of 
policy had first to be decided. There was 
also an interval between the dismissal and 
the sending of the circular, because they 


“did not think it a matter of urgency at 


that time to advise their customers im- 


mediately. . f ; 

Counsel for the defendants, addressing 
the jury, urged that this was quite a normal 
circular ? it was necessary to inform one’s 


“customers that W. was not a representative; 


circular was true. 
penton for the plaintiff urged: Why 
not have said simply, “W. is no longer in 
our employ"? Ifthe statement was untrue, 
the words were defamatory. “Why was not 
the plaintiff dismissed immediately on the 
return of the managing director from 
abroad ; had. not the defendants, in keep: 


z 
a 
a 


10 


ing W. after they had discovered thcse 
wrongful sales, waived the breach ? 

The learned judge began his summing- 
up io tŁe jury with this remark: “If I rule 
that the words are incapible of a de- 
famatory meaning, that would mean that 
‘your services have been dispensed with" 
—a valuable hint of what might have-been 
the ruling of tke learned judge had the 
case ended with another | verdict. Did the 
- words fairly mean “He has been dismiesed 
“for misconduct? If they did, were they 


not true? Was not the- plaintif guilty of. . 
misconduct, and were not. his ‘employers: 


entitled summarily to dismiss hin? [On 
‘this point, see Smith, Master end Servant, 
(1931), 8th editi: n, p- 85, andtWessex Dairies 
v. Smith (135 L. T. Rep. 185 ; (1935) 2 K. 
“B. 80 (C. A. per Lords. J uslices Greer, 
Maugham, and Mr. Jus‘ice -‘Talbot.)] All 
> contracts contained implied. terms; when 
one engaged a cook, there was an implied 
“term that she should not'sleal or get drunk; 
<a clerk must be honest; a traveller must 
` perform his duties faithfully. There was 
an implied term that he should not make 
“use of information which he had acquired 
“as a salesman of the defendants in order 
“10 strive`tó acquire their customers. It was 
‘ said he “did not know he was doing wrong. 
A trustee Kad once written-— so Mr. J ustice 
- - Macnaghten quoted, with the felicity of his 
eminent father—“I do not know whether 
-it is wrong; I am nota lawyer.” But the 
‘reply to that by the learned judge who 
‘tried that case was: “A man may be honest 
without being ‘a lawyer.” In the present 
“case, Walsh had retained in his possession, 
‘on his own admission, an old order book 
_ belonging to his employers, and containing 
. the names and addresses of their customers 
_ The jury, on the assumption that the 
P were capable of a defamatory mean- 
i , found that they. were true, and the 
Ja neg judge, therefore, entered judgment 
‘for the defendants, with costs. Thus it be- 
“came unnecessary to argue and to decide 
an issue that might have become funda- 
‘mental if the verdict had been otherwise, 
and a question that may still arise one ‘day 
‘for determination, namely, may it be de- 
‘famatory to write and publish of a person: 
pete have dispensed ‘with the services of 
S—The Meaning of the Term. 
First, what does the term mean? 
Turning’ to Murray’s New English Dic- 
tionary, vol. 3, p. 483, one finds that the 
~. word is derived from “dispensare,” being 
mediseval‘Latin, and meaning: “to arrange 
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or deal administratively with-a person in 
reference to the requirements of an ec- 
clesiastical law.” One may thus dispense 
_ With a person, or dispense with a rule or 
` obligation. 

Par. lU—a further meaning—reads:. 
‘To deal administratively with (a law or rule) 
so as to relax or remit its penalty or 
obligation ; to give special exemption, or 
relief from...” The learned authors 
“quote thereafter from Hallam: “the King 
“could not dispense with the common law.” - 

Finally, para, 11 states: “To relax the 
obligation of (a vow, oath, promise, or the 
like); 40 dissolve the binding. force of.” 

Froude is here the authority : “Popes 
could dispense with promises.’ 

It appears clear that the term “dispense 
with” is in origin and in effect an adminis- 
-trative term, and that the most appropriate 
meaning in the present case is that given 
‘in par. 11. “We have dispensed with the 
services of X” simply mieans “We have 
- dissolved our contract with A" This may 
‘be, theoretically, for a variety of reasons-- 
.good, bad, or indifferent. His employérs 


may be cutting down staff, or getting a 


- 


cheaper man, or tbey may have had a difer- 
ence , with him about some matter or otker. 

U.— Relevant Authorities. 

It is, of course, for the plaintiff to prove 
that words were understood i in a defamatory 
sense: (Gatley, Libel (1929, 20d edition, 
p. 128 (tii)). “But the’ mere fact that he 
. can call witnesses to prove that they under- 
stood innocent words in a defamatory sense 
is insufficient unless the jury find that 
this was their reasonable meaning (up. Cit, 
p. 132, p- 24). The’ plaintiff must prove 
the existence of “extrinsic circumstances.” 
_Kknown to those witnesses from which they 
draw that inference (op. cit, at p. 133). 
See, for these special facts, the judgments of 
Lords Justices Greer and Slesser in Tolley 
V.J. S. Fry & Sons, Limited (142 L. T. Rep. 
“270; (1930) 1 K. B. 467, at pp. 480, 487) re- 
“versed on the facts (145 L . T. Rep. Y; 
. (1931) A C. 333). 

There are four relevant authorities which 
.may help to elucidate the question pro- 
posed : 

1. In Mulligan v. Cole (1875, 33 L. T. 
‘Rep. 12; L. Rep. 10 Q. B. 549), ‘a state- 
ment ‘appeared in a Walsall. newspaper : 
“Walsall. Science’ and Art Institute.—The 
- public are informed that Mr. M.’s [the plain- 
tiff’s] . connection with the institute has | 
ceased, and that he is not authorised to 
receive subscription on its behalf.” M. was 
.& certified.art master. In June his.engage- 


. 
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ment with the. defendants ceased; in 
August he became. the master of another 
school;-and in September the advertisement 
complained of appeared. - ; : 

- Mr. Justice Quain, at the Stafford Assizes, 
directed anon-suit on the ground that the 
advertisement was not capable of the . de- 
famatory meaning alleged. It was held 
that the non-suit was right. Mr. Justice 
Mellor said; ‘... to an ordinary person 
it would convey no more than the legi- 
timate information..." (atp. 551 of L. 
Rep. 10 Q. BJ). And Mr. Justice Lush 
gave this illustration: ‘Just as, on a dis- 
solution of partneship, a notice is given 
in the newspapers that only one of the 
‘parties is authorised to receive the debts 
due tothe firm; and it could never be 
suggested that this was meant to imply 
that the other partners had been impro- 
perly collecting the debts " (at p. 552). 

2. The Capital and Counties Bank v. 
“Henty and Sons (1880, 43 L. T. Rep. 651; 
5 0. P. Div. 514; 1881, 47 L. T. Rep. 662;.7 
-App. Cas. 741) is, of course, the locus 
classicus for all subsequent cases argued 
and to be argued on similar lines. 

The plaintiff bank hada branch: at Chi- 
chester and-other branches in Sussex and 
Hampshire. Henly and Sons were Chi- 
ches:er brewers and had customers and ten- 
ants in other parts of the country who 
used to cash cheques for persons who visited 
their houses, and hand the cheques, drawn 
on various hanks, to Henty’s collector in 
payment of their accounts. The collector 
paid the cheques into Henty's account at 


‘the Chichester branch bank. A new bank 


manager objected to cash cheques drawn 
upon other branches. Thereupon, Henty’s 
sent to 137 customers and tenants a ceir- 
cular, saying: “Messrs. Henty and Sons 


- hereby give notice that they will not receive 


in payment cheques drawn on any of the 


- branches of the Capital and Counties Bank.” 


There was arun on the Bank, who issued 


. a writ for libel. 


The Common Pleas Division held that 


. the circular was capable of a defamatory 
‘ Meaning ; the Court of Appeal reversed this 


decision (Lord Justice Thesiger dissenting), . 
“ holding that there was no evidence that” 


- the circular was defamatory in either a 


-~ primary or a secondary sense. 


The judgment of Lord Justice Brett is 
slways cited first, on the question of the 


- existenca of “a number of good interpreta- 


ASEN A 
tions”; and secondly, upon “ defamation - 
. In A secondary sense,” namely, the- exis-. 


ence of ‘extrinsic facts” known both to 
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the. person publishing and the person ts 
whom the alleged Hbel is published (at 
p. 539 of 5 O. P. Div.). Now Henty’s were 
entitled to refuse payment, by such cheques; 
for many reasons’: it -wasno longer con- 
venient, and they did not choose so to 
receive . payment, Hence, by this docu- 
ment, they did an act that they were entitl- 
ed to do, and without any “sinister motive.” 
“It seems to me. unréasonable: that, where 
there are a number of good interpretations, 
the only bad one should be seized: upon to 
give a defamatory sense to the document” 
(at p. 541) .. .. | 

. The House.of Lords took the same view. 
Lord Selborne, L. Q., said: “ ... they (se., 
the words) mean. exactly what they say... 
For such a resolution they might have had 


-various motives‘and reasons—good, bad, or 
indifferent. ... They were under no ob- 


ligation to give, and they did not give, any 
reason; and it would, in my opinion, be 
arbitrary and not reasonable, toimply, from 
the mere words of the circular, an imput- 


-ation upon the plaintiffs’ credit or solvency. 


The test is, whether under the circum- 
stances in which the writing was published, 
reasonable men to whom the publication 
was made would be likely to understand it 
in a libellous sense” (at p. 745 of 7 App. 
Cas.) And Lord Blackburn said: ““ Ido 
not think it libellous by itself to state the 
fact" (at p. 786). Lord Bramwell gave 


“some homely illustrations: ‘ Take the case 
: put of an invitation to dinner, and a refusal 


because A. was to be of the party. ; Ib- 
might be inferred from that that the writer 


“imputed that A. was not fit for society. But 


would it be actionable? Take the case 
which 1 put. The plaintiff's manager is 
asked: to take a glass of beer and refuses, 
saying that he never drinks Henty’s ` beer. 
A possible inference is that it is bad -beer. 
All the Queen's sub- 
jects have ‘a right to refuse payment by 
cheques on the plaintiffs’ bank, and to say 


- go, I have, end I think that I should exer- 


cise that right if such a cheque were offered 
to me, not because I doubted-their solvency, 
but because they might have a troublesome 
manager’ (at p 783). ‘ í 

3. Nevill v: Fine Art and General Insur- 
ance Company, Limited (12 L. T. Rep. 529 ; 
(1895) 2 Q B. 156; 75 L. T. Rep. 606; (1897) 
A. C. 68) is perhaps that one of these four 
authorities to which: the present case under 
review is more nearly analogous. 

Lord William Nevill was an agent to an 
insurance company. at his own‘office. There 
was some correspondence about a change of 


u 


terms, and the parties could not agree. The 
company's secretary sent a circular to per- 
sons who insured through the company, 
stating: “The agency of Lord W. N. . . has 
been closed by the directors. Ishall there- 
Tore be obliged if you will kindly direct all 
communications to our West End secretary 
at....” (In the present case of Walsh v. 
A. R.T. there occurred a similar sentence 
inthe circular letter.) A writ for libel was 
issued, alleging that the circular meant that 
the plaintiff had been dismissed for a reason 
discreditable to him. 

Baron Pollock ruled that the words were 
capable of a defamatory meaning, but that 
the occasion was privileged. The jury 
‘found that it was a libel, and assessed the 
‘damages at £100. They found that the 
statement was not true, and that the com- 

‘pany had exceeded the privileged occasion. 
The learned Judge entered judgment for 
the plaintiff. ; 

The Court of Appeal set aside the verdict 
and entered judgment for the defendants 
on the ground that the occasion was pri- 

-vileged, and inthe absence of a finding of 
“actual malice. 

The House of Lords held that the state- 
ment was not capable of a defamatory 
meaning, that it was true, that the occasion 
was privileged, and that there was no 
evidence of malice. : 

Lord Halsbury, L. C. said that “the whole 
letter should be read togetber—it is a busi- 
ness communication for a business purpose” 
(at p. 72 of (1897) A. C.). He continued : 
“I am, myself, wholly unable to understand 
how any ordinary reasonable man could 


have construed that one sentence in a busi- 


ness letter as being the smallest reflection 
“on Lord W. N.’s capacity as a business man, 

or upon his honour, or how it could in any 
‘respect expose him to hatred, contempt, or 
- ridicule” (at pp. 72,73). He added that 
“had he been trying the case he would have 
non-suited the plaintiff at the end of his 
case (at p. 72). 

Upon the question of the serveral inter- 
pretations that may be put upon innocent 
` Janguage, some wise words of Lord Shaw, 
found in his speech in Stubbs, Limited v. 
Russell (108 L. T. Rep 529; (1913) A. C.386, 
at p. 395) are very significant: “The interpre- 


` tation tobe put on language varies infini- . 


tely. It varies with the knowledge, the 
mental equipment, even the prejudices, of 
` the reader or hearer ; it varies—and very 
often greatly varies—with his temperament 
or his disposition, in which the elements, 
on the one hand, of generosity or justice, ors 
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on the other, of mistrust, jealousy, or sus- 
picion, may play their part. “To permit, in- 
the latter case, a strained and sinister in- 
terpretation, which is thus essentially un- 
just to form a ground for reparation would 
be, in truth, to grant reparation for a 
wrong which had never been committed.” . 

4. Finally comes the case of Beswick v. 
Smith (1907, 24 Times L. Rep. 169). B. was 
a commercial traveller employed by the 
firm of Smith, of which the {defendant was 
a partner. The firm was dissolved ; the 
defendant took over the business, and he 
circulated cards among his customers, say- 
ing: “H.B.isno longer in our employ. 
Please give him no order or pay him any 
money on our account.” B. issued a writ 
for libel, alleging the innuendo that he 
was a dishonest person. It had been sub- 
mitted that the words were incapable of a 
defamatory meaning, but the Jord Chief 
Justicehad left it to the jury to say whe- 
ther the words were or were not libellous. 


‘The jury found that the words were libel- 
‘lous and that the defendant had acted mali- 


ciously in circulating them. They assessed 
the damages at £200. 


The Court of Appeal (Lord Halsbury, 


‘Sir Gorell Barnes, P., and Mr. Justice Bi- 


gham) allowed the appeal and directed judg- 
ment for the defendant. The report states 
the effect of the judgment of Lord Halsbury: 
“The words complained of, if taken in their 
natural meaning, would not convey to the 
mind ofa person of ordinary intelligence 
the impression that any imputation was 


- being made against the plaintiff. He did 


not deny that there might be a publication 
under such circumstances as to meke that 
which wes prima facie not libellous convey 
in fact a defamatory imputation. But that 
was not the case here” (at p. 170). 

Upon tke principle laid down in the 
Capital and Counties Bank case, and parti- 
cularly by reason of its exemplification in 
Nevill v. Fine Art, £c., Company, Limited— 
“the agency of Lord W.N....has been 
closed by the directors"—itis submitted 
that the words “we have now dispensed with 
the services of X.“ are not capable ofa 
Moreover, in the 
ease of a man who hasin fact been dis- 
charged, the wordsare true; and a circular 
containing these words, sent to the old 
customers upon whom the employee has 
been calling, is clearly published upon a 
Privileged occasion and, in the absence of 
malice, would be a privileged communi- 
cation. 


If one applies the test recently proposed 


1937- 


by Lord. Atkin in Sim v. Stretch (1936), 52 
Times L. Rep. 669,- at p. 671) : “Would the 
words tend to lower the plaintiff in the 
estimation of right-thinking members of 
society generally?" itis, submitted that 
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the answer is the same as was given in that 
action; “It is a case where there is only one 
reasonable meaning, which is harmless... ." 
(at p. 672).—The Law Times. 


F 





- © SUSPECTED PERSONS 


We make no apology for returning to 
the discussion of Ledwith v. Roberts, (1936) 


All. E. R. 570; 53 T. L. R. 21, because it is” 


one ofthe burning questions of the mo- 


ment for the police and for courts of sum- ` 


mary jurisdiction. “Since our previous 
article was written we have learned of cer- 
tain difficulties which have been felt, some 
of which we discuss here. 

Some police officers are taking the view 
that to bring the person they propose to 
charge within the category of suspected 
person as defined in that case the arresting 
constable must have personal knowledge 
‘that he is one of that class, and-that the 
charge must fail unless the constable is able 
to give evidence to the Court to that effect. 

That is, in our opinion, not so. It may 
be a rule of prudence not to arrest without 
such knowledge, because obviously the per- 

: son arrested may turn out to be neither 
“suspected person nor reputed thief and 
then an action would lie against the ar- 
resting constable. But if he takes the risk 
of arresting and, on the trial, he is able 
to call such evidence as satisfies the court 
that the accused is a person suspected by 
reason of previous convictions for dis- 
honesty or his antecedent suspicious activi- 
. ties indicating dishonest intent, he satisfies, 
we hold, all the requiremen:s of the section 
as interpreted by the latest case. 
How much previousness the suspcious 
- behaviour must have is a question, we sub- 
mit, of degree. Policemen will have to use 
asound discretion in this as in so many 
others of the delicate duties laid upon 
them, and justice will have to do the same. 
‘As an- illustration we would mention a case 
which recently occurred at a metropolitan 
court where a man had been observed in 
circumstances which suggested he was at- 
tempting to pick pockets. He was lost 
- sight of for some hours. A good deal later 
he was observed behaving in the same 
“way. The magistrate was of opinion that 
the earlier behaviour made him enter the 
category of suspected persons, and that he 
was a suspected person before he came 
- under observation later in the day. The 
evidence otherwise satisfying him he con- 
- victed, ys 


.. A point, which we regard as unsound, has 
been taken that the decision in Ledwith 
v; Roberts, supra, does not overrule Hartley 
v. Ellinor (1917), 81 J. P. 201, and is not 
binding on courts of summary jurisdiction. 

The latter are, itis said, subject to the 
authority of the King’s Bench Division and 
bound by its decisions, and that it is in 
criminal matters arising in such courts the 
final Court of Appeal on law. The Court of 
Appeal hastig! appellate jurisdiction in 
criminal matters, Supreme Court of Judi- 
cature Act, 925. section 31 (1). Therefore, 
and here is the non sequitur, its decision 
on a point of criminal law cannot over-rule 
one of the King's Bench Division. 

As we have already said we regard this 
line of argument as Vicious. It matters not 
that the point decided by the Court of 


‘Appeal is one of criminal law if that point 


is properly before the Court of Appeal. The 
hierarchy of courts, in which the Court of 
Appeal is superior to the. divisional court 


-is unaffected. 


The King’s Bench Division has itself 


treated decisions of the Court of Appeal on 


points of criminal law as binding on itself. 
lt is not easy to find instances, because they 
are not digested under this head. Perhaps 
nobody has ever had.the temerity to chal- 
lenge the authority of the Court of Appeal. 
But there was one such case in 1929, where 


-the definition of a common lodging house 


was in question, and the defendant in a 
criminal prosecution, took the matter past 
the King’s Bench by a civil action carefully 
designed to do so. The Court of Appeal 
had, earlier, cverriden previous decisions of 
the Divisional Court, and the Divisional Court 
treated them as so overruled, see Daley v. 
Lees, [1925] 1 K. B. 40; 89 J. P. 166, and 
London County Council v. Hankins, [1914] 
1K. B. 490; 78 J. P. 137, though not all the 
judges were salisfied with the law as laid 
down in the superior court. 

We have also had the good fortune to find 
a pronouncement which clinches the point. 
In Scott v. Director of Public Prosecutions 
[1914] 2 K. B. 868; 78 J. P. 267, where 
Atkin, J., giving judgment on a case stated 
in acriminal matter, referred to Hall v. 


Cox [1899] 1 Q. B. 198, and said, “This is 


14 


a decision by'the Court of Appeal.. ib is 
binding on‘us.” 

The equal status of the Court of-Criminal 
Appeal and the Court of Appeal, asserted 
by Lord Hewart in a statement reported at 


p. 185 of 20 Or. App. R., must not -be con-- 


fused with the relative status of the King's 
Bench Division. and the Oourt of Appeal. 


pe 
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We do not wish to enter on a ‘controversial 
point not connected with the: subject of this 
article or we should" have -some observa- 
tions to make upon the unfortunate differ- 


-ence between the two appellate courts on 


an-important point of law which may re- 
main uniesolved for years:—Justice of the 
Peace. k 





Extracts: from: Contemporarles; 


Don't Touch ! - f 

. A former metropolilan magistrate, who 
was addicted to field sports and used to 
handling guns, once rebuked a police 
officer for want of care when exhibiting 2 
revolver in the witness-box. When the 
officer made the excuse that it was not load- 
ed, the magistrate retorted, “Don't you 
know that a gun is always loaded ? : 

. In the same spirit of. caution, people 
should always assume that a motor car is 
dangerous. The point is illustrated by a 
tragedy, of which the. sequel was a trial at 
Lancaster Assizes forthe manslaughter of 
achild. A young woman, waiting in a car 
for her husband to return must needs‘turn 
the ignition key. She knew: nothing what- 
ever about 8 car. Evidently it had been 
left in gear, for it started forward. In.a 
Vain effort to put on the ‘brake, she accele- 
reted, and the car kilied a child and injured 
several people. 

At her trial the. jury recommended her 
to mercy, and. the learned judge said he 
was reluctant.tosend her to prison. She was 
fined £50. : 

One cannothelp feeling sorry for the de- 
fendant, whose careless interference with 
machinery of which she was ignorant, has 
had results out of all proportion to her 
‘folly. Atthe same time it was right that 
she should not escape punishment. It. is 
‘necessary that everyone should realise that 
carelessness in handling motor cars to tha 
danger of the public cannot be treated as 
just an unfortunate accident. What the 


woman did in this case was not accidental. - 


Presumably she knew that she would be 


‘starting up the engire, but did notexpect | 


to set the car in motion. The lesson to be 

learned is that noone should touch any 
-part of the mechanism of a car without 
knowing what will be the result. To do so 
:may be criminal negligence-—-Jus'ice ` of 
-the Peace. 


‘Stealing Bicycles: ak Bee Bee 
Under the Read Traffic Act, 1930, a person 


_other than motor vehicles 


“he intended to return the machine. 


` 


who takes a motor vehicle and drives it. 
away without permission or authority is 
liable to a penalty. Before that statute 
was passed, such people were often charged 
with stealing, but, inthe absence of evi- 
dence of intention permanently to deprive 
the owner Of his property, had to be dis- 
charged. ` 4 

Since this provision applies only to 
motor vehicles, it does not cover: the hum- 
ble pedal cycle. One result-,-is that the 
taking of a bicycle is generally charged as 
stealing, even where: the evidence points to 
an intention to return the bicycle.. It is 
desirable that magistrates should hesitate 
to accept a plea of guilty in such a case 
unless they are satisfied that all thea ele- 
ments of larceny are present. We read last 
week of a yeung naval officer who was at 
Gosport police court bound: over for steal- 
ing a bicycle, alshough it appears nee 
t is 
true he p‘eaded guilty, and the magistrates 
may not have believed his statement that 


-he meant ta return the bicycle. All we wish 


to emphasise is that it is unsafe to. accept a 
p'ea of guilly in these cases if there be any 
doubt about this questioa of intention, It is 
a matter of hearing evidence to clear it up. 

Itisa pity that the law doves not deal 
specifically with stealing the use of. things 
There may be 


.just as mach mischief in taking a horse‘or 


- rather looks es though it is, but 


.gaid to be a fixed abode. 


a bicycle or many another article.—Justice 
of the Peace. 


No Fixed Abode. ME 
A question which not infrequently con- 
fronts a bench when asked to give time is 
whether 2 common lodging house can be 
Where the man 
fined has lived for years in the same one it 
some of 


. these residenis are unfortunately not tell- 


ing the truth. i i 
A very inconvenient form of lying is: in- 


‘dulged in by some of them, who give the 
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name of a fellow lodger, When a police 
officer goes with a commitment warrant he 
is brought to a stand by a very definite 
statement that the man named on the war- 

* rant isnot the man who was fined. The 
officer cannot identify the defendant and 
cannot risk arresting the wrong man, so 
whether the denial is true or false he has to 
go away defeated. So considerable numbers 
‘of unexecuted warrants . accumulate and 
the courts are brought into contempt. It 
igs peculiarly trying to warrant officers who 
‘have to hunt their quarry eariy and late 
and suffer abuse when they rout the wrong 
"man out of bed. | 

We aré inclined to be robust and hold. that 
acommon lodging house is not a fixed 
abode within the meaning of the statute. — 
Justice of the Peace. 


The Only Free Court. i 

The Judicial Committee enjoys one great 
advantage over allother Courts, including 
the House of Lords: It is not bound by 
ils own or any other decisions. It is, there- 
fore, the only one of our “Courts” which is 
free from the.toils cf precedent. — 

_- In hisinaugural lecture as Professor of 
Jurisprudence at Oxford, Dr. Goodhart, 
an American speaking of Precedent in 
English and Continental Law, observed 
that there are three cases in which prece- 
dent is absolutely binding. (1) Every Court 
‘is absolutely bound by the decisions of all 
‘Courts superior to itself ; (2) the House of 
Lords-is absoluteiy bound by its own de- 
cisions (3) -The Court of ‘Appeal is probably 
‘bound by its own decisions, though on-this 
‘point thereis some doubt. 

' The merits and demerits of the “binding” 

. precedent are duly mentioned by the Pro- 
fessor; and on the debit side he has for his 
illustrations very absurd cases: inculding 
those in which the Court of Appeal tho- 
roughly disapproving of one of its own prior 

‘Judgments, is yet bound to follow it. The 
, best they can dois to suggest to the suffer- 
ing party that he should take it to-the 
House of Lords. Noe ak a 

So, in Olympia Oils Cake Co. v. Produce 

. Brukers, Lid.; (1915, 112 L. T. 744), Buckley, 
„L. J., says : “Lam unable to adduce any 
reason to show that the decision Iam about 

.to pronounce is right”; and Phillimore; J., 
“with reluctance—I might almost say with 

*.sorrow’—concurred in a judgment in which 
he didnot believe—The Law Journal, ~ 


.A Marriage Contract. 
That the islanders, or some of them, in 
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addition tothe virtues aforesaid are also 
courageous, is evident from the risks taken 
in moving their mailbag io the Harmala 
in the tempestuous wintry cea on August 
ll. For they knew, or ought to have known 
that in similar circumstances (although 
in the summertime), fifty years ago, “nearly 
all the able-bodied men of the island were 
drowned while attempting to board a 
vessel.” a 
When Napoleon was at St. Helena, the 
English had a garrison at Tristan. When it 
-was withdrawn Corporal Glass and his wife 
elected. to .remain, and they were joined 
-by two ex-navy-men, Cotton and Mooney. 
‘T..ese, with some ship-wrecked sailors,’ 
were the first settlers. Ttis recorded that 
“after some years the five unmarried set- 
tlers contracted with a sea captain “to 
-bring them wives from St. Helena.” As 
lawyers we should liketo know more of 
the contract and how and in what place tke 
-five bachelors might have sued for breach. 
So far as the island was concerned, it could 
hardly be alleged that the contract wes 
void as being against public policy. x 
Tae captain, however, appears to have 
performed his contract; and the allocation 
of the women took place withcut bloodshed 
‘or untoward consequences. The baby who 
-was born there in 1839 was reporied, in 
November, 1933, to be doing well—The 
Law Journal, l : ; 


Practical ‘Tutorial Classes. © 

__ The announcement by the Council of 
-Legal Education of their intention to hold 
-“‘practical tutorial classes” given by prac- 
-tising members of the Bar for the banefit 
of prospective members, will be welcomed 
-alike by students as by the prifession 
_itself. Youthful aspirants make such ccm- 
plaint of the “‘uselessness” of the law they 
‘have learned for their examinations, that 
theyare in peril of believing that a bar- 
rister need have no law. Nothing is further 
from the truth. Yetaknowledge of law 
without an understanding of how to apply 
the law is like a treasure without the key. 
_Of what avyail-is to be versed in all the 
learning of indictments if one be unable 
to draft the document? And all those 
‘rules of pieading what meaning have 


„they if the ‘student does not see in 
actual documents when is a “fact,” a 
“material fact,” when does it ceme 


within the category of | “particulars,” and 

when is it merely “evidence” by which an - 

-issue is to be proved ? A concrete instaneg 
w 34 č - 4 - 
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of procedure in “the commercial court” 
will remain a reminder for life—points of 
claim, an agreed statement of facts, trial 
of a preliminary point of law, and the like. 
To the tyro, examination in chief, cross- 
examination and re-examination are apt to 
appear as exercises which—were he for- 
sooth given the chance—he could do much 
better himself than the learned counsel 
that he might, in some court orother, have 
chanced te hear! Into all these things— 
the actual conduct of a case from beginn- 
ing toend—the new tutorial classes will 
‘give him a practical insight of incalculable 
value: —The Law Journal. ' - 


The Uses of Library. 

Dr. Oyril Norwood, the other day, in his 
Presidential address at Oxford to the As- 
‘sociation of Special Libraries, said that a 
‘man was better educated if he knew how 
to use a library than ifhe had obtained a 
‘Higher Certificate. No person, he thought 
was well educated until he had “read books 
and mastered them, and until he knew 
what it was to consult :authorities and col- 
Jate the results and use them.” Such words 
might have been spoken bya lawyer to 
lawyers. “The man who knows his way 
‘about a library is- more effective to-day 
than. the man who knows twenty ofthe books 
by heart,” Sir Josiah Stamp told the stu- 
dents of University College two years ago. 
“J would hand the candidates the question 
‘paper, and set them loose ina large gene- 
ral library andsee who could find his way 
around that home of knowledge most effec- 
tively ina given period of time—a new 
-kind of treasure hunt. To know where to 
find and how touse,is worth real study 
-and effort; it has a technique of its own. I 
would have examination papers in it.” Here, 
indeed, is a suggestion for the progressive 
‘Council of Legal Education.—The Law 
‘Journal. i 


-Evidence of Speed. 

A motorist wrote to the Times recently to 
‘gomplain that he had been convicted by 
'a Wiltshire Bench of exceeding the speed 
‘limit. There was he said, no evidence 
against him beyond that of a single police- 
-man who pursued him through a controlled 
‘area, overtook him, and said that he had 
-timed him travelling at illegal speed. The 
-aggrieved motorist did not say whether 
the policeman produced his stop-watch or 


this week (Times, 


“service on the 


isé [TO 


speedometer at the trial. If he did that ins- 
trument, together with a single policeman’s 
verbal evidence is sufficient to justify a | 
conviction., This has been laid down by 
the Divisional Céurt as the proper inter- 
pretation of the words in the Road Traffic 
Act, 1930, which say that a person is not to 
be convicted of exceeding aspeed limit on 
the evidence of the opinion of one witness 
only. Ifa witness giveshis opinion and 
also produces his mechanical timekeeper 
the justices have more than mere opinion 
before them. The authoritative decisions 
(Weatherhogg v. Johns, 1931; Pearce v. 
Elms, 1955, do not seem to have got into 
the law reports, but will be found in the vi- 
gilant text books. It was of course, open to 
the motorist to cross-examine the policeman 
and show that at the moment when he set 
his instrument, he was overtaking : but that 
was for the justices.—The Law Journal. 


A Divorce Point. 


It has always been the priv-lege of women 
to change their minds at any time; and 
though in our days they have attained 
tomany positions hitherto reserved for 
men, they .have never waived that pri- 
vilege. ‘They have it even when they have 
got decrees nisi for dissolution of marriage; 
though here, of course,men can also claim 
it. The President hada case before him 
November 4) where a 
petitioning -wife- who had a year ago. got a 
decree nisi on circuit, came to the Court 


„asking that that decree should be rescinded 


and a decree for judicial separation sub- 
stituted. Two reasons were given for her 
desire for this change, one of which at 
least, we should think, should have been 
known to her before she launched her 
first petition. Into these we need not go. 
The general point which arose was whether 
the Court had jurisdiction to permit the 
prayer in the petition to be amended forth- 
with and to allow the petitioner to proceed 
upon it then and there without fresh 
husband. This step the 
President permitted. The relevant statute 
says nothing express about it, but there 
is a good precedent in the decision, now 
thirty years old, of Mr. Justice Bucknillin 
Parsons v. Parsons (1907, p. 333). It was 
pointed out then that a separated wife is in 
a stronger position, should her husband's 
means improve, than adivorcing wife:—T'he 
Law Journal. © >= > 5 Pee = 
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PITFALLS OF INCOME TAX 


Lord Justice Greene took the chairat a 
meeting of the Solicitors’ Managing Clerks’ 
Association held in the Inner Temple Hall 


on November 27, and Mr. J. H. Bowe’ 
delivered a lecture on “Some Anomalies and 


Pitfalls in Relation to Income Tax.” 

He said that lawyers were apt to over- 
emphasise the anomalies of the income-tax 
system instead of remembering how. ad- 
equately it worked when taken as a whole. 
A system of principles which had spread 
to the majority of the countries of the 
Empire and affected directly or indirectly 
the lives of some four hundred ` million 
people could claim to rank with the great 
inventions. Its anomalies were largely the 
product of its scope. He recommended the 
Association to read the report of Lord 
Macmillan’s Codification Committee. After 
mentioning the puzzles created by the 
words “ordinarily resident” and “free of 
tax,” and by the sggregation of the income 
of husband and wife and the anomalies 
which result from defective machinery, the 
lecturer spoke of some of the pitfalls which 
might surround the use of the word 
“liabilities,’- in - conveyancing and com- 
mercial documents, without words of qualifi- 
cation. He mentioned as examples the 
common-form clause in a partnership deed 
which provided that the surviving partners 
should, on the death of one of their num- 
. ber, purchase his share and take upon them- 
selves all the partnership debis and 
liabilities; and the sale by an individual 
.to a company of his business as a going 
concern. The latter agreement often pro- 
vided that the purchaser should take the 
profits from some date earlier than the date 
of execution. This arrangement had no 
effect as far as taxation was concerned: Wad- 
dington v. O'Callaghan (16 T.O. 187). For 
instance, A., on November 27, 1936, entered 
into an agreement of such a character that 
thereafter his business in equity belonged 
„tothe B. Company. A. would have already 
‘paid Schedule D tax for 1935-36, and B, 
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having indemnified him from January. Iy 
1936, would have to pay him approximately: 
a quarter of that tax.: A's liability to. 
Schedule D tax for 1935-37 in respact of. 
the business would be ultimately limited. 
to the actual profits from April 5,1938, 
down to the date of his cesser, namely, 
November 2/. In certain circumstances: 
the Revenus might have the right to cause. 
an additional assessment to be raised on: 
A. for 1935-36 under the Finance Act, 1936, 
sec. 31. Moreover, there was always for six: 
years the possibility of the inspector causing 
an additional assessment to be raised for 
1935 35 or 1936-37 under the Income Tax Act 
1918, sec. 325, as amended, if hs “‘discover- 
ed” that A. had been under-assessed. -This 
was a remote contingency, but it was quite 
possible that at the date of the conveyance 
A. might not yet have been assessed: for. 
Schedule D tax and had received no notice 
of assessment for 1936-37. If so, and -the 
agreement contained no specific. clause 
dealing with income tax, and if there had 
been no decision of the House of Lords in 
Whitney's case (1926, A.C. 37), it could have 
been argued. with considerable. force that 
at the date of conveyance A. had n liability 
in respect of tax for 1936-37, and, there- 
fore, B. was under no obligation to -in- 
demnify him in respect of it. Lord Dunedin; 
however, in Whitney’s case (supra), said: 
“There are three stages in the im: 
Position of a tax:. there is the declara- 
tion of liability, that is the part of the 
statute which determines what persons 

in respect of what property are liable. 
Next there is the assessment. Liability 
does not depend on assessment. That, 

ex hypolhesi, has already been fixed, 

` But assessment particularises the exact 

- stm. which a person liable has to pay. 
Lastly come the methods of recovery, 

- if the person taxed does nət voluntarily 
pay.” 

A good many practitioners thought at the 
time that Lord Dunedin’s view represented 
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a somewhat novel addition to the generally 
accepted doctrine, but it was the law of the 
land. The annual Act, incorporating the 
Financial Resolutions of Parliament, put 
a liability on every person to pay income 
tax; the notice and the assessment were 
` part of ihe- machinery. This exact point 
had come before the Court of Appeal in 
United Kingdom Advertising Co, Ltd. v. 
Whiting (47,T.L.R. 420), where Scrutton, 
L: J., followed Whitney's case. 

The purchasing company must, therefore, 
indemnify A. for the period from January J, 
to November 27, 1936, even though the 
tax might be assessed for months or years. 
In Mr. Bowe’s opinion tke company would 
also have to indemnify A. in respect of his 
surtax io the proportion which the profits 
of the business bore to his tctal income for 
the same pericd. Both income-tax and 
surtax were assessed in respect of a de- 
‘fined income, and the Finance Act, 1927, 
sec. 38 (1) (b), provided that surtax “shall 
be computed, assessed, charged, collected 
and paid as a deferred instalment of in- 
come-tax.” Jf the parties intended that the 
purchaser should not be responsible for 
the vendor's. surtax, this intention should 
‘be 'éxpressed in the agreement. - 

' Mr. ‘Bowe then pointed: out the extra- 
ordinary difference which might occur in 
liability to tax according to the manner 
in which a transaction was carried ous or 
the reasons advanced to explain the transac- 
tion. For ins‘ance, a director “and chief 
© shareholder of a private company wished 
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to retire and be paid a lump sum 
of ten thousand pounds without attracting 
tax, or ab employer wished to make a lump 


sum payment toa retiring employee. On 
the authorities, a lump sum paymest which 


-was a genuine compensation for loss of 


office would not attract tax: Hunt r v. 
Dewhurst (16 T.C. 605). If, however, a 
managing director agreed to retire in the 
middie of contract term and take an 
annuity based on his expectation of life, 
the annuity wculd be taxable under Boke- 
dule D, Case IIT, and General Rules 19 
and 21. If the director who wanted ten 
thousand pounds compensation without tax 
had no oulstanding service agreement with 
his company but merely a tenure frcm 
year to year with the hope of renewal at the 
end of each year, there appeared to be no 
room fo: compensation. A resolulion of 
the company that ten thousand pounds be 
paid to him by way of remuneration would 
attract tax: Henry v. Foster (16 T.C. 605). 
A lump sum paid by way of testimonial 
or gift and not by way of payment for 
services was not taxable : Reed v. Seymour 
(1927, A.C. 554); but, paradoxiceilly, an 
annual series of gifts, even if made 


. Voluntarily and capable of being discon- 


tinued, were taxable when made by an 
ex-employer to an ex-employee: Finance 
Act, 1932, sec. 17. The director should, 
therefore, resign in the hope that t.e com- 
pany might thereafter make him a volun- 
tary gift by way of testimonial :—The Law 
Journal, 


THE ERRANT CRICKET BALL. 


. The hitting of a “six” may have unfortu- 
nate results, as shown by the case of 
Vinee v. Barrow's Stores, Ltd., heard at Bir- 
mingham County Court in November. The 
case for the plaintiff was that her house 
adjoined a sports ground, maintained by 
the defendants for the benefit of their em- 
ployees. The plaintiff, while sitting in her 
garden, had been struck on the shoulder 
by a cricket ball, which had been hit dur- 
ing-a Married v. Single match. A claim 
‘was therefore made for 501, as damages for 
negligence, or alternatively nuisance, as the 
‘plaintiff had incurred medical expenses in 
the relief of her pain and suffering. The 
-distance from the pitch to the boundary 
‘was 65 yards, and the field was separated 
from the plaintiff's property by a boundary 
‘net. This was of wide mesh, however, and 
‘ would only stop a football, whereas there 


‘Ruegg, K. ©., 
plaintiff for 251. and costs. 


‘was -room for three cricket balls abre. st 
to pass through each hole. The defence 
was a denial of negligence or nuisance, and 
the batsman stated that, having watched 
the flight of the ball, he was sure if had 
not dropped where the plaintiff alleged she 
had been sitting. Asthe plaintif was ad- 
vanced in years and in a neurotic condition 
her injuries were alleged to be due to an 
overwrought imagination. His Honour J udge 
gave judgment for the 


This decision marks an extension of the 
principles upon which previous cases have 


"been decided. Itis to be noted that the 


batsman was not a defendant, whereas in 
most of the reported cases the individual 
player has been sued, and not the club. 
An exception was the case of Castle v. St. 
Augustine's Links, Ltd., and Chapman (1922, 


2931 


38 T. L. R. 615). The second defendant 
had driven a golf ball into the road, where 
it hit the windscreen of the plaintiff's car. 
The broken glass injured ihe plaintiff's 
eye, which had to be removed, and he 
therefore claimed damages for negligence 
against the second defendant, who (having 
gone to Australia) suffered judgment by 
default. The claim against the first defen- 
dants was for nuisance in setting out the 
course and maintaining it (particularly the 
thirteenth hole) parallel to the road with- 
out giving warning to passers-by. The 
denial of liability was based on the conten- 
tion that the keeping of the hole in that 
position had not the probable consequence 
that people would play balls into the road. 
Sankey, J. (as he then was), was satisfied 
that the slicing of the ball into the road was 
not only a public danger, but was the prob- 
able consequence from time to time of people 
driving from the tee. The lee and the hole 
were a public nuisance under the condi- 
tions and in the place where they were 
situated. Judgment was accordingly given 
against both defendants for 4501. and costs. 

The injury in that case was suffered by 
@ person on the highway, and no distinction 
can be drawn between such a case and that 
of a person hit on his or her cwn premises. 
The injured party in such circumstances 
has a right to be where he or she is, with- 
out interference. Different considerations 
arise when an injury is suffered by a spec- 
ta'or who has paid for admission. In Hall 
v. Brooklands Auto Racing Club (1933, 1 K. 
B. at p. 209) there is an obiter dictum of 
of Scrutton, L. J., to the following effect: — 

“A spectator at Lord's or the Oval runs 
the risk of being hit by a cricket ball, or 
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coming into collision with a fielder running 
hard to stop a ball from going over the 
boundary and himself tumbling over the 
boundary in doing so.” | 

Again, in the same judgment, at p. 214:— 

“What is reasonable care would depend 
on the perils which might be reasonably 
expected to occur, and the extent to which 
the ordinary spectator might be expected 
to appreciate and take the risk of such 
perils.” 


No such risk is taken by the occupier of 
neighbouring premises, and any firm or 
club must take care that its sports ground 
is large enough—even for a batsman who 
hits a six. A cricketer might object that 
this is a contradiction in terms, as a ground 
must nezessarily be too small, in order to 
enable a six to he hit. This argument 
would not appeal to a judge, who would 
draw a distinction between the playing 
pitch and the outermost boundary of the 
ground. 


The case of Vince v. Barrow’s Stores, Lid. 
(supra), must be taken as having been 
decided on special facts and not as laying 
down any wide principle. Large gardens 
are often lent, on certain nights of the 
week, to Boy Scouts. If one of them knocks 
a ball into the next garden, the house- 
holder (from whose property it was hit) 
cannot be held liable for consequential 
damage. Similarly, private parks are often . 
lent for charity or political fetes, one of 
the attractions being a cricket match. The 
landowner, however, cannot be regarded 
as holding himself out to compensate any 
neighbour who is accidentaily hurt by an 
errant cricket ball.—The Law Journal. 





Extracts from Contemporaries. 


Joking or Stealing ? 

Two boys who thought it would be a good 
joke to snatch a handbag from the sister 
of one of them found themselves in a 
London juvenile court charged with stealing. 
The lady proved to be a complete stranger 
and she turned on the boys, who ran away, 
frightened by their mistake. 

The court, of course, had to decide whe- 
ther it really was a mistake or whether this 
was only an ingenious defence. If it was 
really a joke there was no larceny, because 
no fraudulent intention and no intent to 
deprive the owner of her property perma- 
nently. It may well have been a near thing 
for the boys, because thieves sometimes 


put up just such a defence. However, the 
sister, who attended the court, proved to be 
so like the prosecutrix that the magistrates 
were able to accept the story and the boys 
were discharged. But the moral is that 
practical jokes are dangerous as well ag 
foolish.—Justice of the Peace. 


Eavesdropping, New Style. 

Keeping observation, as policemen call 
it, must often -be a tedious job. It may 
mean hours of waiting in bad weather and 
an uncomfortable situation “with nothing 
happening. Sometimes it means conceal- 
ment in acute discomfort for the purpose 
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of cverhearing conversation which is-expect- 
ed. to produce valuable evidence. | 
cJn & recent Bristol case the police con- 
trived a neat method of eavesdropping. 
They installed a microphone in a basement 
and heard what they wanted to hear. This 
opens up a new way for policemen. Tn- 
stead cf being cooped up in a wardrote 
wondering how leng aman can live wi:h- 
out air or whether the desire to sneeze can 
be stifled for ever, the detective has only. 
to arrange with some adjoining cccupier 
and he may sit in comfort taking his notes 
while the-microphone delivers the goods. 
Perhsps even, we may look forward to 
electr cally recorded conversations, in the 
best B. B. C. style, as part of the evidence 
in blackmail and other cases.— Justice of 
the Peace. < 


Maxims and their Value. 

“ Among the many avenues of approach to 
ihe study of the law available for the 
student not the least attractive, and by no 
means the least informative, is that of 
maxims, those crisp embodiments cof legal 
princip'es which can so easily be memoris- 
ed. Owing to a large extent to the immense 
influence of the Roman law upon her legal 
system, Scotland has taken to the maxim 


much more than we in England have done; ' 


indeed, in the North maxims have been 
regarded as possessing at least quasi autho- 
rity, while in England the tendency in 
certain quarters has been to minimise their 
value, as, for example, was done by Lord 
-Esher, M. R.in the case of Yarmouth v. 
. France (1887), 19 Q. B. D. 647, where he 
said: “I need hardly repeat that I detest 
the attempt to fetter the law by maxims. 


They are almost invariably misleading; they - 


are for the mort part so large and general 
in their language that they always include 
. something which really is not intended to 
be included in them”; but despite this de- 
preciaticn of their value, maxims, as Lord 
. Robertson of the Scots Bench showed in 
an admirable address recently delivered 
. to the Edinburgh University Law Faculty 
Society and now accessible in a conyenient 
brochure, have a real value, formulating as 
they do in brief form general principles 
accessible at a moment’s notice, and fur- 
ther that "partly as a, source, as a com- 
ponent, and as an aid to study” they have 
their use, while for the practising lawyer, 
t.wards the solution of the concrete pro- 
. hlems with which he is periodically con- 
_ juopted, they at least turn his mind in the 
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direction of enlightenment, and that is no- 
small advantage in the effort to master what’ 
Tennyson well termed “the lawless science 
of our law, that codeless myriad of prece-. 
dent, that wilderness of single instances.” 
Lord Roberigson’s finely phrased plea for a 
greater recognition of the value of legal 
maxims may be read with pleasure and 
professional profit—The Solicitors’ Journal, 
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The Law of Libel. 

‘We have, on more than one recent occa- 
sion, referred lo‘ criticisms of the present 
Jaw of libel and itis thought that a short 
indication of views expressed at a recent 
meeting convened jointly by the British 
section of the International Association of 
Writers and the National Council for Civil 
Liberties may be of interest to readers who 
are doubiless fully alive to the merits of the 
present law and to the wholesome check 
which, notwithstanding its occasional abuse, 
it imposes upon publication of defamatory 
matter. Miss Rebecca West dissented (we 


‘quote fram The Times) from the attitude 


of some of the advocates of reform who 
thought it should always be necessary: to 
prove damage in order to succeed in a libel 
action. Damages, she thought, ought to 
be restricted, but if should remain the law 
that it was libellous to hold a person up to 
hatred, ridicule and contempt. The speaker 


referred to the impression gained from read- 


ing reports of certain cases in the news- 
papers that a person brought an action 
against someone who was rich and, with 
luck, he might get a lot of money. That 
idea should be dissipated, but, at the same 
time, it was necessary that people should 
know that they could not spread defama- 
tory statements about people who were 
doing good work. Mr. J.B. B. Haldane re- 
garded the Bill recently introduced in the 
House of Commons (and referred to in these 
columns in our issue of 2ist November) as 
an absolute minimum. He thought that 
they could do “with a good deal more ridi- 
cule and a spot more hatred and contempt.” 
They were, he said, signs of a healthy civili- 
sation in which people could say what they 
thought. Truth was a fairly tough thing, 
and provided there was freedom of discus- 
sicn, the truth was very apt to come out. 


A Printer’s View. 

According to Mr. E. H. Hale, who spoke 
on behalf of the Federation of Master 
Printers, the printer's lot is not a happy one. 
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: The printer, he said, was in a quandary. It 
was dificult and sometimes impossible to 
detect a libellous statement in the manus- 
cript of a book. If he did discover what 
he thought was defamatory matter he could 
‘refuse “to continue printing and could 
claim payment for the work done. But if 
the author said there was no libel he might 
bring an action for breach of contract, and 
if the court found there was no libel, the 
printer might suffer heavy loss. The prin- 
ter was in a further difficulty that.he could 
not recover an account for printing a libel. 
Mr. Frere Reeves spoke from the publi- 
shers’ point of view, and urged that the 
law should be amended cro that anyone 
suing for libel would have to prove damage 
and alsə to prove malice. In any con- 
certed aclion to that end authors would, he 
siid, have the support of publishers. ~The 
Solicitors’ Journal. 


How to Treat A Judge. 

Certain of the characteristics of the late 
Sir J. W. Wessels, O. J., of South Africa, 
as recorded in The Times biographical 
notice, will be rscognised by practitioners 
at homa and overseas as applying, mutatis 


mutandis, to other judges before whom 
ve. have practised with respectful 
ear : 


“On the Bench, Wessels, with his puckish 
rosy face and twinkling eyes, was refresh- 
ingly alert and unconventional. Tmpat- 
jent of detail, he was always anxious to 
economise public time, with the result 
that he was accused of not listening to 
counsel on „both sides. On the other hand 
if he had to prepare a judgment involving 
knotty legal points his powers of research 
weie unrivalled. His moral courage and 
fearless determination to do right were 
valuable assets of the Bench of ‘his time. 
By the public he was liked and much 
respected, though his vigorous outspoken- 
ness sometimes seemed like active par- 
tisanship on one side orthe other. Yet if 
counsel stood up to him he did not resent 
it. It was a common saying, ‘You must 

fight Wessels or you get nothing’. *—The 
Law J ournal. 


The Prevention of Bribery. 

A pamphlet has been issued by the 
Bribery and Secret Commission Prevention 
League withreference to section 123 of the 
Local Government Act, 1933, under which 
an nfficer of a ieee authority is placed in 


-rural district council. 
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exactly the same position asa member of 
the authority with regard to disclosing his 
interest in any proposed contract. 

Reference is also made in this pamphlet 
to the giving of Christmas presents to 
oficials. We believe many local authori- 
ties have taken steps to prevent officials 
receiving such gifts and we are sure that 
ihe vast majority of officials object very 
strongly to presents of any kind being 
offered.to them. We heard sometime ago 
of an official returning a turkey sent to 
him at Christmas. We donot know what 
was the condition of the .bird when it 
reached its.final destination. On a pre- 
vious occasion we drew attention to the 
admission of a surveyor of an urban 
authority that the mere receiving and 
sorting of Christmas gifts took one of his 
staff two days at Christmas time. 

It was reported in March, 1933, that a 
district auditor had called attention to 
Christmas gifts received by officers of a 
The Minis‘er com- 
municated with the district council con- 
curring in the auditor's views as to the 
impropriety of receiving or making such 
gifts and cn the suggestion ofthe Minister 
a resolution was passed that no gifts at 
Christmas should be accepted by any of its 
officers from contractors doing work 
for or supplying goods to the council. 

We are sure that local authorities as well 
as their responsible officials will welcome 
the activities of the League in endeavouring 
toeliminate entirely any temptation to its 
officials, and in some cases officials receiv- 
ing low salaries, to receive any gifis from 
contractors even if they are only called 
Christmas presents. 

Business firms are not philanthropic 
organisations and they would not give 
presents either at Christmas or otherwise 
ifthey did not think it would pay them to 
do so:—-J ustice of the Peace. 


Films and Negligence. 

An interesting action between a film 
producer and a member of the cast which 
was engaged in preparing a film was 
decided this week in the King's Bench 
(Russell v. Criterion Film Productions, Ltd, 
and Another [1936] 3 All E. R. 627). The 


“case was fought out on a plain issue of 


negligence by the use of dazzling lights. 
St “resulted in a victory for the plaintif 
against the producers, though she failed in 
her claim against the director of ihe 
lighting. . The judgment of Mr, Justice 
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Porter, admirable in composition, full’ and 
careful in detail, consists for the most part 
of ascrutiny of the evidence and a useful 
disquisition upon the pleas of volenti non 
fitinjuria and contributory negligence 
which were set up by the defendants. He 
found on the facts that the defendants did 
use. lights s> bright that they might be, 
and were, dangerous—at least contained a 
probability of temporary danger—to those 
wko, during the preparation of the film, 
must face them. He dismissed the pleas 
raised for the defence on the ground that 
the plaintiff did not know that she was tak- 
ing any serious risk. The defendants, it 
seems, should have known it. The duty 
ofa theatrical proprietor towards members 
of his audience is well established, and 
may be foundin the line of cases cited in 
Cox v. Coulson (1916, 2 K. B. 177). We 
cannot at the moment quote high authority 
on his duty tothose engaged in a rehear- 
sal, but doubt if it is less than the other. 
Such people must have the rights .of licen- 
sees. Itseems, however, strange to us that 
what would appear to bea common risk 
in the industry has not hitherto been 
before the Courts:—The Law Journal, dated 
the 21st November 1936. 


“A Welcome Announcement.” 

There will be general approval of the 
Government's intention to legislate for the 
increase cf the salaries of county court 
judges and metropolitan police court ma- 
_gistrales. For over sixty years their salaries 
have remained stationary at £1,500 per 
annum ; the chief metropolitan magistrates 
receiving £1,800. 

The new salaries will be £2,000 per 
annum and £2,300 for the chief magistrate. 
In recent years the jurisdiction 
both county courts and metropolitan po;ice 
courts has been largely increased, and 
their duties are not only more arduous, 
but more responsible. 

The public, which has complete confi- 
dence in judges. and migistrates, will be 
ready to pay a little more for their 
valued services. Whereas most public 
servants have received substantial in- 
creases in their salaries, these judicial 
officers have continued to receive very 
modest remuneration, in spite of the altera- 
tion in the value of money. 

An increase in salary will undoubtedly 
have tre effect of attracting the right men 
for these appointments. While we do not 
suggest that there has been a shortage of 
suitable candidates, we’ certainly affirm 
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that the prospect of an adequate salarji 
followed by an adequate pension, wil 
attract more men with considerable expe | 
rience in practice at the Bar to fill posis) 
which call for exceptional qualities.—J ustice | 
of the Peace. - 


Coroners and Counsel. | 
Al'hough it is generally held that the 
relatives of the deceased are not entitled, | 
as ofright, to be represented by counsel į 
for the purpose of questioring witnesses 
at an inquest, it is customary to allow | 
counsel so to appear and act. This seems 
a reasonable practice, for the relatives | 
may be quite properly anxious that certain | 
facts should be brought out or certain 
allegations be refuted. Therefore, though 
the coroner has a discretion, he rarely | 
exercises . it by excluding counsel or 
solicitor. | 
A newspaper report of an inquest relates , 
the passage between the coroner and 


counsel in which, after some difference of | 


opinion about a question, counse] said 
“Do I understand, sir, that you do not 
desire meto ask any more questions at 
this inquest? lf so, I do not propose to 
stay here.” The coroner is reported as 
replying. “That's all right, I did not advise 
you to ceme here”. o | 
This reads like a most unfortunate inci- 
dent. The coroner has a discretion, and if 
he regards acase as one of those rare 
instances in which counsel should not 
be allowed to ask questions, he may, 
apparently, take a strong line and refuse 
permission. If, however, he allows counsel 
to take part in the proceedings it seems 
a little strange to emphasise the fact that 
the coroner is indifferent as to the course 
taken by counsel. One cannot imagine a 
judge of the High Court adopting such an 
attitude.—Justice of the Peace. 


Conciliation In the Police Court. 

In 2 letter to The Times, Mr. Claud 
Mullins, pleading for favourable consider- 
tion of the Marriage Bill, even from those 
who oppose divorce law reform, points 
out. how the procedure under the ‘new 
Bill would provide opportunities for the 
use-of the socjal services in the police 
courts even when proceedings for divurce 
are in contemplation A 

Mr. Mullins is careful to explain that 
attempts at conciliation. in the police 
courts must not be ‘such as to deny the 
parties the free exercise of all their legal 
Tights ; nor. do they represent an.attempt 
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to force people to live together under 
intolerable conditions. The aim is to ex- 
plain to -p:or people what are their legal 
tights and then by friendly intervention 
“to invite them to consider whether they 
may not. prefer to talk things over and 
perhaps to try again insteed of, taking 
decisive steps at.once to sever the ties 
between them. Mr. Mullins relates at 
some length an actual case that came to 
his court, in which, throush his efforts 
end those of the probation officer, husband 
and wife who were on the point of divorce 
chose, instead to make up their differences 
and ‘are living happily together. There 
was no pressure and no attempt io prevent 
the parties from knowing their legal 
rights. It was rather the caieful expla- 
nation of the legal position that produced 
wisetsecond thoughts. Conciliation on these 
lines seems to.us- altogether desirable — 
_ Justice of the Peace. 


Relief for the Police ? bos 

A London paper reports that the Com- 
missioner of Police is asking local autho- 
rities to execute their own warrants. for 
rates or make private arrangements so 
that polica can be released for other duties. 

We know of no particular reason why 
police officers should -execute distress 
warrants for ratea.. In these days there 
is not much danger of a breach of the 
peace, and officers of I+cal authorities 
could very well be entrusted with the duty. 
It is apparently the policy of Scotland 
Yard to use police officers for police duty 
only, and the public will agree wkole- 
heartedly. The employment of highly-train- 
ed men of splendid. physique on clerical 
work that could’ be done equally well by 
men or women of only moderate physique 
is sheer waste and we understand that it 
has already been reduced to a minimum. 

It is sometimes urged that policemen 
are rather wasted when employed on traftic 
duty. Bethat as it may, the. number is 
at all events being reduced by the sub- 
stitution of traffic lights, 
proved most efficient substituies. There 
must, however, be somebody to see that 
the signals are obeyed and to supervise 
traffic generally. We think this is the 
policeman’s job, but it is possible that 
officers of a different type frem those 
employed on general police duty, and 
paid somewhat less because less trained. 
and skilled, might serve the purpose. 

_ What is quite clear is that the preven- 
tiop and detection of crime and the 
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which have., 


83. 
preservation ofthe peace are the primary 
tasks of the police. If. they can be 


relieved of less arduius work, there is 
certainly a giin.—Justice of the Peace. - 


enaities for Jokers. 

-In the regulation of road traffic an 
important factor is the obligation upon 
motorists to stop at, the request of a 
police constable in uniform. Motorists 


are properly concerned that the right to. 


stop should not be exercisable by officers 
in plain cloths, but so long asit is con- 
fined tomenin uniform itis unobjection- 
able and indeed indispensabie. 

Jf this be admitted it is ‘of the greatest 
importance that there should be no abuse of 
police uniform, and that when the law is 
infringed in this respect serious notice 
should be taken, for if it once became 
common for drivers. to be held up by 
bogus policemen, failure to stop would also 
become frequent. 

“Aman was fined £5 and costs at King- 
ston. recently for wearing a dress havin 
the appearance ofa police uniform, whic 
he said he had looked upon as a joke. He 
had stopped a motorist, : but fortunately 
the motorist was sharp enough to suspect 
him of-not being the policeman he pre- 
tended to be,in spite of a warning about 
exceeding the speed limit. rent 

A motorist cannot be sure whether such 
a man is only a fool or a criminal, and it 
might be really alarming for a', woman 
driver to beslopped by an imposter. - Of 
course, if he really had intentions such as 
theft or robbery, he might be liable toa 
term of imprisonment.; but it should be 
generally known that apart from such 
serious cases there may bea liability toa 
heavy fine for foolishly pretending to be a 
constable. or 
` Another objectionable joker isthe tele- 
Such an one was fined 
substantially recently. He seems first to 
have made himself unpleasant to a woman 


` operator, and then to have wasted the time 
.of . Scotland Yard by ringing: up by ‘the 
“police and. telling’ seme ridiculous story 


about a murder. His excuse was that he had 
had a few drinks. © . ; 
Practical jokes are generally inexcusable, 
and if the law can make. the misguided 
humorists smart it is suitable that it 
should.—Justice of the Peace. ` 


Rats. ~ ca k 
We read that a family of a father and 
three sons, employing sistden_jowneymeng; 


_ 
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catch a thousand rats a week in London. 
It isan hereditary craft, exercised by the 
same family since Queen Anne's reign. 
Fifiy rats per man per week, or tena 
day allowing him the same working days 
as the House of Commons, does not seem 
a formidable bag. It is tempting to specu- 
late what our friends, the greyhound and 
the Yorkshire terrier, would think of it, 
But your modern rat, specially in London, 
has gained aCockney's cunning. Like 
some other undesirable immigrants, he 
passes from the East End to the City and 
makes himself at home in offices. Many of 
the big new buildings have staff restaurants 
and kitchens at the top and ths great 
cables passing from one building toan- 
other provide the rat with runways. It 
is thus immune from all direct assault. 
‘The well-fed London cat has forgotten the 
exploits of his forbear who helped Whit- 
tington to be Lord Mayor, and scorns to. 
earn a living as arateatcher. Dogs cannot 
climb about roofs, and so the poor biped 
has to make the best of what has become 
a serious warlare.—Justice of the Peace. 


Crossword Competitions. . 

In a case in the Court of Appeal, on the 
4th instant, arising on a dispute as to 
the division of a prize won by a combina- 
tion of four people in a crossword com- 
petition where there were alternative ans- 
wers to some of the clues, the question 
whether .it was a lottery was one of the 
issues The Court of Appeal gently, but 

. firmly put this on one side. 

It may be that the facts were somewhat 
diferent from those in Coles v. Odhams 
Press, Ltd. (1935), 100 J. P. 85, but it looks 
as though they probably were not. We 
shall look forward to the full report of the 
Court of Appeal arguments and judgments. 
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It cannot be said that the law as to lot- 
teries is yet in a satisfactory state. ‘‘Lot- 
tery” is not defined in the’ Betting and 
Lotteries Act, 1934. We suspect the de- 
finition was omitted as being too difficult 
to draft. The cases, and the reasoning sup- 
porting the decisions given are not always 
too clear.—J ustice of the Peace. 


Noise. 

Itis often said that the human frame 
can accommodate itself to noise, and this 
in asense is demonstrably true. Workers 
in offices in busy streets soon cease to notice 
it, although it is usually seen that when. 
“off colour” from any temporary cause 
they find the noise an aggravation. 

As Professor Low of Manchester put it in 
arecent speech, “You can train your body. 
and nerves to counteract the effects of noise. 
That means that you have to put out, 
sufficient energy to counteract the effects... 
energy which could be much better em- 
ployed.” | f 

In a rec-nt case in the High Court the 
contractors excavating the Adelphi Site 
were restrained from making noises to the 
detriment of a literary agent, and a resident. 
in-Adam Street who respeztively satisfied 
the judge that neither could the perusal 
of manuscripts be carried out nor restful 
slumber be obtained to the music of pneu- 
matic drills. 

Highway authorities, as the chief ‘users 
of these evil engines, may view the decision 
with mixed feelings. On the other hand, as 
guardians of the public health local autho- 
tities will welcome the decision, since 
many of them for some years past have been 
endeavouring by local Actsto bring noise 
within the ambit of statutory nuisance.— 
Justice of the Peacs. 


REVIEW 


Criminal Rulings of the Allahabad 
High Court—(1904—1934), 2 Vors. Pug- 
LISHED BY TAB ÅLLATABAD Law JOURNAL 
PRESS, ALLAYABAD. i 
This collection ofthe Criminal rulings 

ofthe Allahabad High Court covering a 

period of three decades and running into 

nearly 3,409 pages, is bound to be of immense 
use to the professicn. The number of the 
original volume and the page as well as 
the name of the parties has been printed 


` 


at the top of each page so that by merely 
turning over, the reference to the case 
as originally reported can be found. The 
publishers have taken every care to make 
the reprint as useful as possible. The 
complete and classified index enhances the 
utility of the publication. The reprint 
will, we feel, be particularly useful to 
those members of the Bar who practise 
exclusively on the Criminal Side. 
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NULLITY SUITS: THE RULE IN RUSSELL v. RUSSELL 


The important question of whether the 
rule in Russell v. Huss2ll, (131 L. T. Rep. 
432; (1921) A. ©. 687) as to the admis- 
sibility of evidence should extend to nullity 
‘suits, has come up for decision~and been 
‘decided—by Mr. Justice Langton in 
“Farnham v. Farnham orse. Daniels (L. T. 
‘Jour. 23th Nov.). In the case in question 
the petition of tha dz facto husband for a 
decree nisi of nullity was undefended, The 
ceremony of marriage took place in the 
early mart of 1933, and the respondent left 
a . itioner soma four months later. It 

“,, :leged that the murriage had not 
ash ‘msummated, the reason being that, 
“egi. her willingness, the respondent was 
‘unable to consummate it. Atthe hearing 
16 was established that in August, 1935, a 
‘male child was born to the respondeit, 
and the question arose as to whether the 
petitioner could -give evidence of non-con- 
summation, the possible result of which 
would be to bastardise the child. 

The fons et origo of the line of cases was 
Goodright v. Moss (2 owp. 591), which was 
decided in 1777. Lord Mansfield there said: 
“The law of England is clear, that the 
declarations of a father or mother cannot 
be admitted to bastardise the issue born 
after marriage.” It was an ejeciment action 
in which the right of the plaintiff depended 
on the question whether his lessor was 
legitimate or was born before marriage. 
In 1809 there followed the case of Rg v. 
Kea (11 Hast. 132)—. pauper settlement 
case—where it was laid down that a woman 
could not give evidence of the non-access 
of her husband s> as to bastardise her 
issue, even thoug’) the husband had died 
before tha dite of her examination a3 a 
witness. In 1859 ths Evidence Further 

Amendment Act was passed, section 3 of 
©- which makes the parties to any proceed- 
ings instituted in consequence of adultery, 
and the husbands and wives of such pariies 
competent witnasses. Counsel for thé 
respondent at the hearing of the appeal in 
Fussell vi Russell (sup.) -in the Uouse of 


“Hill the 


Lords pointed out that in all cases sinc 
18.9 where the rule in Goodright’s case 
had been applied, it had been expressly 
stated that the proceedings were not 
proceedings relating to adultery. In 
Hetherington v. Hetherington (1887, 57 L. T. 
Rep. 533; 12 Prob. Div. at 112, 114) Sir J. 
Hannen, discussing the application of the 
rule, drew the distinction between those 


cases where the issue is bastardy and , 


those where it is adultery. tp ge 

Russ2ll v. Russell was decided in the 
House of Lords in 1924, Before Mr, Justic2 
husband -was _ called to 
give evidénce as to there mot. having 
baen marital intercourse between him- 
self and his wife on two nights wien 


‘the child (whose paternity was in dispute) 


might have been conceived, and when 
there was opportunity for intercourse. Mr. 
Justice Hill overruled the objection of 
counsel for the respondent that such evi- 
dence was inadmissible. The Court of 
Appeal upheld the decision of the Jearned 
Judge that such evidence was admissible. 
In the House of Lords the order of tha 


Court of Appeal was reversed, and it was’ 


held by the Earl of Birkenhead, Viscoant 
Finlay and Lord Dunedin (Lord Sumber 
and Lord Carson dissenting) that the rale 
of law that neither a husband nor a wife 
is permitted to give evidence of non- 
intercourse after marriage tending 
to bastardise a child born in wedlock applies 
to proceedings instituted in consequence of 
adultery. 

There are two passages in the judgments 
in the House of Lords waich, as Mr. 
Justice Langton pointed out, are peculiarly 
material toa consideration of Furnkan v. 
Farnham. Lord Finlay said: “We have 
been referred to the practice of admitting 
the evidence of the husband and wife in 
nullity suits, and in suits for cruelty as 
between husband and wife. Such suits 
hive no relevance tothe present question. 
In them there is no question of paternity 
or of bastardising issue,” Lord Dunedin, 


y 
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dealing with this point, said: “Now es 
regards nullity, cruelty and condonation, 
Ido not feel the slighlest difficulty; the 
whole point of Lord Msns4Seld's dictuny 
rests on the concluding words: ‘and to make 
` the issté spurious’; in otker words, it is 
when conjugal conduct is used, not as a 
thing in itself but as leading to other 
inferences that the harm cremes in. No 
proof of conduct or want of conduct which 
shows nullity...has the remotest reference 
to the point of legitimacy of issue. The 
evidences of the spouses in these cases is 
¿the only evidence available to the direct 
tact in issue, and has in the giving of it no 
‘ evil consequences.” 

. In Farnham v. Farnham, Mr. Justice 
‘Langton delivered a considered judgment 
to the effect that the rule should not be 
applied to such nullity suits. His Lordship 
| Stated that the evidence was sufficient to 
establish that ihe marriage had never been 
consummated. But was it admissible ? His 
Lordship dealt with passages in the judg- 
ments of the Law Lords in Russell v. 
Russell (sup.) and stated that, without the 
guidance of the majority cpinion in that 
case, he would have interpreted the original 
‘expression of Lord Mansfield as directed 
towards excluding only such declarations 
as were tendered “with the object of 
bastardising,” and. not towards excluding 
“such as were tendered for some object the 
attainment of which would not have any 
‘actual legal effect on the legitimacy of the 
-child. The effect of the decision, however, 
was to render inapplicable the broad line 
‘of distinction that the legitimacy of the 


“ ‘child is not the primary issue in the case 


‘and-is not affected in law by tke result of 
the-suit: His Lordship observed that this 
was, so far as he knew, the first nullity 
suit in which “the Russell rule” had become 
implicated. He related the passages (which 
have been setout above) in the judgments 
dealing with the question of evidence in 
nullity suits: “From those statéments,” said 
Mr. Justice Langton, “it is fair atleast to 
infer that whatever else may have been in 
the minds of the majority in the Russell 
case, at least the circumstances of the present 
suit were not present to them, and were 
indeed very far from their imagining.” 
The original dictum of Lord Mansfield, if 
taken alone, must clearly exclude such 
evidence; but the expression must be taken 
in conjunction with Lord Halsbury’s words 
inthe Poulett Peerage case (1903, A. C. 395, 
at p. 399), where he said: “I can only say 
for my own part, as regards the rule which 
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I think most wisely and properly protects 


-ihe sanctity of married intercourse and 


permits it not to be inquired into in any 
Court cf law, it would be a gros3 perversion 
of that principle to say that, under the 
circumstanves which I have suggested, the 
husband should not be at liberty to prove 
his own virtue at all events, and to prove 
that he had not induced the voman whom 
he was afterwards to make his wife to 
be guilty of the sin of fornication.” The 
question in this case was whether the 
husband could give evidence denying that 
he had had sexual intercourse before 
matriage with the woman who subsequently 
became his wife. Lord Halsbury in fact 
cited the doctrine [for the purpose of dis- 
tinguishing the case under his considera- 
tion from the true limit of the rule, This, 
said Mr. Justice Langton, was really the 
proper ground for the decision in the 
case before him: “But if an exception to the 
tule should be made to allow a man to 
assert his own virlue, is there not a far 
stronger case for an exception where“ 

wife has already confessed her adultery. 
and the husband is claiming only the mosi 
elementary of his righls—namely, to prove 
that his marriage had never been a 
A decree nisi of nullity was 
granted to the petitioner. It may fairly 
be submitted that the test of time in the 
application of the rule in Russell v. Russell 
(sup.) has revealed two things: first, that 
the practical inconveniences and hardships 
which have manifested themselves go at 
least, near to outweighing the ethical merit 
of the rule; end, secondly, and as a con- 
sequence, that every loophole which can 
justifiably be employed has been used to 
avoid the application of the rule in suitable 
cases. In Fosdike v. Fosdike and Hillier 
(132 L. T. Rep. 672) the rule was held not 
to apply where the wife was pregnant and 
there was a miscarriage. In Holland v, 
Holland (133 L. T. Rep. 318; (1925) P. 101) 
it was held that the rule shouid not be 
applied where the child was stillborn. 
Mr. Justice Swift there based his decision 
on the ground that a stillborn child is 
“never a reasonable creature in being and 
under the King’s peace,” that it never 
had any civil rights, and that it could, 
never be the subject of an order under the. 
Bastardy Acts; “I am, therefore, of opinion,” 
said his Lordship, ‘‘that the petitioner's, 
evidence doesnot bastardise either directly 
or indirectly any child born in wedlock, 
and that, therefore, the rule in Goodright, 
v. Moss (sup.) is not applicable to that 
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evidence.” i 


. In Halsbury's Laws of England (Hailsham 


Edition, Vol. A p. 664) it is said that 
“the rule (in Russell v. Russell) does not 
apply where there is no living child atthe 
time of the trial." This statement is based 
on the decision (not binding as a precedent) 
of the Commissioner at the Leeds Assizes, 
on the 23rd July, 1931, in case of Garside 
v. Garside (unreported), where the ‘child 
had lived for a short period, but had died 
before the date of the trial; it was held 


that the rule did not apply in these cir- 
cumstances, but semble, if, by reason of. 
properly rights, a question of legitimacy, 


arose after the death of such child, evi- 
dence of tke putative parents as to non- 


access during the relevant period would be 


barred by the rule. 
_Again, the rule has been held not to 
apply where husband and wife are living 
apart under a separation order granted ‘in 
the summary jurisdiction (Andrews v. 
Andrews and Chalmers (132 L. T. Rep. 400; 
(1925) P. 255)—a principle which was further 
extended by Mr. Justice Bateson in Mart 
v. Mart (134 L. T. Rep. 446; (1926) P. 24) 
to where the spouses are living apart under 
a deed of separation. In 1930 in Rimmer v. 
Rimmer (144 L. T. Rep. 93) Mr. Justice 
Hill, refusing: to admit 


sort under discussion, said: “There was 


no proof of an agreement to live apart.”< 


This appears to indicate that, had there 
been such an agreement (as opposed to a 
formal deed of separation or separation), 


‘his Lordship might well have held that 


the rule should not apply. 

. The unwillingness on the part of fthe 
judiciary in any way to extend the applicr 
tion of the rule is manifest, and; indeed, 


it is suggested that the tendency is to. 


confine it within the narrowest possible 
limits. The decision in Farnham v. 
Farnham may be regarded as an important 
and in itself necessary step towards the 
final objective. : 

More recently still, the question of ths 
Russell rule was raised in the case of 
Stafford v. Kidd (ante,.p. 469) before the 
Divisional Gourt of the King’s Bench 
Division (the Lord Chief Justice, Mr. Justice 
Swift, and Mr. Justice Macnaghten). It 
was an appeal by way of case stated from 


the justices. In November, 1934, the appel’ 


lant and her husband separated and signed 


a deed of separation; in March, 1936, a 


child was born to the appellant, in respect 
of which she proferred a complaint that 


the respondent was the father.. The chief” 
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“Mr, Jastice Swift and- Mr. 


37 
point was whether a deed., of. separation 
had the sime effect as a judicial separation. 
so asto admit of evidence being given 
with the result of bastardising the child. 
The justices held that. such evidence was 
not admissible. ee ; 
Giving judgment, the Lord Chief Justice 
referred to Mart v. Mart (sup.) and stated 
that that case clearly decided that a deed 
of separation has, in this connection, the 
same effect asa decree of judicial separa-. 
tion. His Lordship quoted the words of 
Mr. Justice Hill in Rimmer v. Rimmer (sup.), 
where the learned Judge said: “The pre- 
sumption of law.was that the child was 
the child of the husband and wife. There 
was nothing in a mere order for maintennce 
—and there was no proof ‘of an agreement 
to live apart—to negative that presump- 
tion- The Lord Chief Justice considered 
that Mr. Justice Hill was there saying that, 
if there had been an agreement to live 
apart other considérations would have 
applied.” His Lordship then referred to the 
even more recent case of Re Bromag2 (153. 
L. T. Rep: 313; (1935) 1 Oh. 605), where 
Mr. Justice Luxmoore said: “It is said 
that the execution of a deed of separation 
where the parties are living. apart under 
its provisions” has the same-effect as a 
decree for judicial separation or-an order 
of a Court of summary jurisdic'ion, and 
that in such a case the presumption has 
no application. In support of this~con- 
tention reliance is placed‘ on the decision 
of Mr. Justice Bateson in Mart v. Mart. 
With all respect to that learned Judge, 
and notwithstanding my.parsonal inclina- 
tion to accept. and follow. that decision, 
. . .", and Mr. Justices Luxmoore gave 
reasons which, he thought, compelled him - 
to disagree with the decision in Mirt v.. 
Mart. Tne Lord Chief Justice pointed out. 
that a consideration of this “point was not 
essential to Mr. Justice Luxmoore’s decision 
in R2 Bromage., The Lord Chief Justice— 
Justice Mas- 
naghten agreeing—decided thit evidence 
of non-access, in these circum staic23, wis 
admissible. . ve or 
“The decision in Stafford v “Kidd, there- 
fore, not only confirms Afar v. “Mart (and 
by implication disagrees with Mr. Justice. 
Luxmoore’s dicta in Re, Brumag2), but alsu- 
provides strong, though obiter dicta in 
favour. of a spouse who, in ‘the fature, 
desires to give ‘evidence of non-access; the’ 
result of which wil! tend. to bastardise 
issue born’‘to the wife while the spouses were | 
living apart by agreement.—The Law Times. 
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ACCIDENTS IN SCHOOL GAMES. : 


The difficulty of proving negligence 
ngainst school authorities, by reason of, 
injury incurred in a game, was illustrated. 
in the case of Beswick v. Wilkins and 
Wrekin College (Wellington, Ltd., atthe 
last Salop Assizes. , 

The plaintif had been atthe school for 
three years, andin October, 1935. being 
then aged, fifteen, he attended a physical 
training class under the first defendant: 
The gymnasium. was under repair; and a 
game called “crows and cranes” was-played 
in the quadrangle, which had a loose 
surface. The game was payed by a 
number of boys, who ran as fast as they 
could to apoint, and any boy. caught by- 
another. had to carry that boy on his back- 
or bə carried. The plaintiff was caught 
by another boy, who was duly carried- a 
short distance. The weight then caused: 
the plaintiff to fall forward, whereby his’ 
nose and lips were scratched on the 
ground. The next-day he was in- 
jected, with serum, but the scar was such 
that skin grafting might be necessary. 
The surface of: the quadrangle was com- 
posed of a substance containing tar, and 
was more. dangerous than gravel. The 
defence was.a.denial of negligence, and 
the first defendant's case .was that he had 
been in charge’ of physical training at 
Aldershot for three and a half vears, and 
11,000 recruits had passed through his hands 
without accident: The plaintif had played 
the game previously, and any boy carrying 
another was supposed to walk, and. not 


run. The head master's evidence was that. 


ihe game was played with his approval 
and. was not dangerou. Humphreys, J. 
held that the surface was similar to that 
of arunning track or the approach to a 
long jump. No one could anticipate any 
injury in such.a game, and it was had luck 
that tke plaintiff, instead of letting the 
other boy go, had fallen on to his face 
instead of his hands. Judgment was given 
for the defendants, with costs. 
The position in the case of compulsory, 
aś opposed to voluntary, attendance. at a 
school was considered in Jones and Another 
ve Lendon County Council (1932, 48 


T. L. R. 577) The plaintiff, who was 


17. years of age, was uremployed, and 
had been sent by the Ministry of 
Labour to a juvenile instruction centre. 
He there tcok part in a game called “horses 
and riders,” in which pairs of. boys (one 
mounted.on the back of the other) endea- 
voured to unseat the respective riders. 


The. plaintiff, while playing the part of a 
horse, fell and injured his right arm. The 
game took place in’a room with a wooden 
floor, which was not defective; but the 
alleged negligence lay in the fact that, 
without being unduly rough, the game was 
inherently’ dangerous. There was also no’ 
separation of the boys according to size’ 
or weight by the instructor. The jury. at. 
Southwark County Court awarded the plaint- 
iff 1,0007. and his mother 301, and judg- 
ment was given accordingly. This was 
reversed by the Divisional Court, on the 
ground that there was no evidence that the 
game was dangerous or likely to cause’ 
injury. Inthe words of Avory, J.: ; 
. ‘It had baen stressed that the game Had! 
been played on a weoden floor, and that 
there was nó matting: if there had been 
matting it would have been said that there- 
ought to have been a mattress; and if 
there had been a mattress it would have 
been said that there ought to kave' been; 
a featherbed; and if there had. been a 
feather bed, that the boys ought to have 


been wrapped up in coiton-wool or rubber,” - 


< Talbot, J., concurred in allowing the: 
appeal,- and judgment was accordingly’ 
entered forthe defendants. This decision 
was affirmed bythe Court of Appeal. 

An analogous: subject was considered in 
Purkis and Another v. Wal'hamstow Borough. 
Council (1934, 151 L. T. 30; 98 J.P. 244), 
The accident had happened toa boy just 
over ‘twelve, not while he was at school), 
but while. ke was playing in.a recreation- 
ground. Having fallen off a swing, he was 
hit twice by it before he could move away., 
The evidence was that there was one atten- 
dant to 200 children, and the jury awarded 
IREZ. damages to the plsintiff and 381. to 
his father. Macnaghten, dJ., gave judgment 
accordingly, but the decision was reversed 
by the Court of Appeal. Serutten, L. das 
Pointed out that there was evidence that 
the plaintiff fell off through being sick, 
and hot through any defect in ihe swing 
or Jack of supervision. There was, there- 


fore, no “trap,” and, as the plaintiff was a- 


mere licensee, he could not recover damages, 
Greer, L. J., and.the present Lord Maugham 
concurred in allowing the appeal, with costs, 

“The above cases he!p-to rebut the modern 
presumption ihat, inthe event of injury, 
there is a right to be paid compensation 
by scmebody. Jn other words, the loss lies 
whereit falls in the absence of negligence 
by someone owing a duty to the injured 
person.—The.Law Journal- . eee 
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"> Extracts from Contemporaries. i ae 


The “Russell Rule” Again 

On Wednesday of last week, in Stafford 
v. Kidd, the court allowed a Poor Person’s 
appeal by way of case stated from a deci- 
sion of Sunderland justices. 
raised was whether a deed of separation 
had. the same effect as a judicial separa- 
tion in getling rid-of the presumption of 
legitimacy and 2 allowing evidence of non- 
access to be given’ in bastardy proceedings 
by.the wife, although such evidence would 
tend’ to ‘bastardise. the .child. The facts 
were quite shortly as follows: Ann Stafford 
married in May, 1922. In November, 1934,, 
the parties separated and signed a deed oË 
separation, and in December, 1935, the 
husband filed a- divorce petition, in -which 
he named. William Kidd, the present res- 
pondert, as co-réspondent. A child was 
. Korn in March, 1936. The husband: was. 
granted a, decree nisi, in June, 1936, and 
no mention was made -of the child. borm 
three monthseailier. At a court, of sum- 
mary jurisdiction at Sunderland. a com- 

plaint was preferred by Ann Btafford that 
Tin -d b2en delivered of a male bastard 
child, and that Wiliam Kidd was its father.. 
The respondent, Kidd, was not called upon 
andthe justices came to the following con- 
clusions of law: (1) That evidence of non- 
acccss was a. condition -precedent to the 
appellant's proceeding with her case; and 
(2) tha..a deed of separation containing 
self-imposed obligations had not the same 
effect as a. decree of -judicial separation 
or a separation order in reversing the pre- 
simption of aczess ‘and legitimacy, and 
that therefore the. appellant was bound by 
the ruie in Russell v. Russell (1924), and 
non-access must be proved by independent 
testimony. They found as a fact that non- 
access hed not been so proved, and they 
ageordingly dismissed the complaint. 


The. Earlier Cases. 

The Lord Chief Justice (Lord Hewart), 
in giving judgment inthe above case, said 
it had been contended that the effect of 


the separation deed was not indeed of it-’ 


self to establish non-access, but to get rid 
of the presumption of legitimacy, and so 
enable. the appellant to give evidence. 


Were the justices right in holding that the. . 


deed had not that effect, and that Russell 
v. Russell (sup.) prevented the appellant 


from offering evidence of non-access'? In - 


1925, Mart v. Mart came before thè late 


-The question: - 


ance was sought to be placed on: a Tie" 
of separation: 10, get rid ofthe presumption. - 7, 
In that case Mr. Justice Bateson said- 
unambiguously, “It has been decided that 
where ‘there has been a judicial separa- 
tion, it is presumed, in the absence of evi~ 
dence to the contrary, that there has not. 


_ been access between the spouses after the 


date of the decree; ° and that, therefore, 


- where a child is born more than nine 
: months- after the date of the decree, the 


presumption of legitimacy does not arise, 
I think that a deed of separation has the 
same effect.” That was in 1925. Five 


- years later Rimmer v. Rimmer (1930)-came- 


before. Mr. Justice Hill, who said of the 
presumption of legitimacy: “There was 


. nothing in a mere order for maintenance - 
-—and there was no proof of an agreement: 


to live.apart-to negative that presump- 
tion,” plainly implying that if there had 


- been an agreement to live apart, that would 


have decided the matter. 


So muck for the 
authority on the one side. 


But it was said, , 


‘that ‘Re Bromage (1935) was a still later - 


case, and that there the competing view 
was adopted. In that case, however, the 
topie was only, “feiitiy mentioned,” nor was 
there any argument upon it. The decision 
was based: on Morris’ v. Davies (1837) and: 
the Aylesford Peerage case (1885)—before. 
the Matrimonial Causes Act, 1857—whilst: to: 
the present case the chronolog gy. madé an ` 
important difference, and the ‘more- recent . 
cases were here the truest guides.: 2 


T he Decision. 
Counsel for the respondent had, his ‘Lora 3 
ship continued, criticised the terms. of the. 
deed'in that it was to continue in opera- . 
tion only so leng as the wife continued. - 
chaste, and therefore, ib was contended, the 
husband might be entitled to treat it ‘as- 
terminaied. But. a dum casta clause was-' 
common form in separation judgments and’ 
arders, and the contention’ had no validity. 
For the reasons mentioned above, he 
thought the justices were wrong in decid- 
ing thata separation deed did not in this 
connection have the same effect as a judi- 


. Gakseparation, but he (his: Lordship) con- | 


fmed.his judgment in the present case tò 
deciding that the separation deed was 
sufficient to get rid of the presumption of- 
legitimancy. Mr. Justice Swift and Mr. 
Justice ' Macnaghten agreed, and the ap- 


` peal- was allowed. Now there is no doubt ` 
Mr. J WANA Bateson, and in that case’ reli- ` 


-as-to thé trend of the cases in this matter.. 


30. 


Of the majority decision in the Russell case 
it is said in Browne and Latey’s “Divorce” 
“that its practical inconveniences and hard- 
ships have so nianifested themselves that 
Divorce judges have ever siace readily 
welcomed any loophole of escape.” Only 
a.couple of weeks ago we were noling in 
these columns the decision in Farnham v. 
Farnham (ante, p. 401) in which it was 
held that the rule should not be applied in 
a nullity case. There we suggested that 
even an oral agreement to live apart might 


have the same effect asa judicial separa- ` 


tion or deed. At any rate, in Rimmer v. 
Rimmer (sup.) Me. Justice Hill said he had 
had nothing but the evidence of the hus- 
band and wife as to access, and that “there 
being . .. neither separation order nor 
agreement to live-apart,” that evidence was 
not admissible. Difficulty might occur where 


evidence of continuous ncn-access was the ~ 


sole evidence of an implied agreement to 
live separaie.—Zhe Law Times, dated De- 
cember 19, 1936. 


The Abdication of King Edward VIII. 
By a “final and irrevocable decision,” 
King Edward VIII, who succeeded on the 
death last January of his father King 
George V, renounced the Throne on Thurs- 
day oflast week. His decision was record- 
ed in an Instrument of Abdication signed 
by himselfand witnessed by his three 
brothers, the Duke of York, the Duke of Kent 
and the Duke of Gloucester. The reason 
for this step is given in the message announ- 


cing his abdication which King Edward | 


VIII sent to Parliament, and which was read 
in the House of Lords by Lord Halifax, the 
Lord Privy Seal, and in the House of Com- 


mons by Mr. Baldwin, the Prime Minister.’ 


“It should be remembered that the burden 
which constantly rests on the shoulders of 
a Sovereign isso heavy that it can only be 
borne in circumstances different from those 
in which Lnow find myself.” On the cir- 


cumstances in which the King found himself ` 


we make nocomment. Sufficient that they 
have broken on his'side the bond of ligeance 
between himself and his subjects which 
esteem and affection, founded on his birth 
and upbringing, and on his ready and sym- 
pathetic acceptance of public duties, would 
have kept unbroken ontheirs. “Ligeance,” 
it was said in Colvin’s case (7 Co. Rep. 1), 
the great case on nationality in the time of 
James I, “is the mutual bond and obli- 
gation between the Kingand his subjects, 
whereby subjects are called his liege sube 


- 
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jects; because they aré bound to obey and 
serve him; and heis called their liege lord - 
because he ehould maintain and defend 


- them. 


King George VI. j 5 
‘The subject cannot, while he remains un- 
der the protection of the King withdraw his 
allegiance, and the law does not recognise 
any way by which the King can withdraw ` 
himself from his duty to his subjects by 
abdication. And so the new King was able _ 
to, declare at the Accession Council last 
Saturday that he met the Councillors in, 
circumstances that were without “parallel 
in the history of the country. To meet this 
gap in the law statutory provision was 
required, and His Majesty’s Declaration’ 
of Abdication Act was on Friday, the 11th’ 
inst., passed rapidly through all its ‘stages 


“jin both Houses, and the Royal Assent was. 


given by Commission before 2p. m. The 
whole proceedings had lasted less than 
three hours. Thereupon, by virtue of the. 
Act, there was a “demise of the Crown,” 
and “the member of the Royal Family then , 
next in succession to the Throne” succeeded 
thereto. So the Duke of York became King, 
assuming the title of George VI. In his 
Déclaration to the Accession Council His | 
Majesty said: f 
“Now that the duties of Sovereignty.. 
have fallen tome, I declare to you my 
adherence to the strict principles of 
constitutional government, and my, 
resolve to work before all else for the 
welfare of the British Commonwealth . 
of Nations.” i 
The reference io the British Common- 
wealth of Nations was a happy recognition 
of the new equality of ihe Dominions, and . 
the King himself is in a special manner 
the link which unites the members of the 
Empire. The possible effecton Imperial 
unity was one of the risks which the 
recent trouble threatened. . We join sincere- 
ly in the welcome to the new King, whose 
well-known personality has turned the risk 
into the promise ofa happy reign and of 
a consolidated Empire.—The Law Journal, 


Card Games. 
The game that gave food for thought 
recently to Macnaghten, J. (in. the case of 


. Woolf v. Freeman, Times, December 5), is 


not inappropriately known as “contract” 
bridge. This the learned Judge held to be 
a lawful game, since the notion of contract , 
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must be taken to imply the existence of 
wisdom or foresight. Poker, on the other 
hand, according to the learned Judge, owes 
its foundation to the “monosyllable quality 
` of bluff”; thisis something more psychologi- 
cal and “chancy” than the skill required 
.in bridge. We were not 
or not poker is unlawful on that account. 
The distinction is of importance. for this 
reason. If a debt þe incurred by wager- 
ing or gaming (which is not perse unlaw- 
ful) atagame which is not unlawful, then 
the debt is irrecoverable by statute (semble, 
“whether the Act be pleaded or not). On 
the other hand, if the game on which wagers 
are laid be an unlawful game, or made 


unlawful by reason ofits being played for ° 


money ina gaming-house, then not: only is 
any debt incurred irrecoverable, but all 
collateral transactions are vitiated (e. g., 
hire of premises for the play, loan of 
money to pay losses already incurred, etc.). 
Macnaghten, J., did not condemn a bridge 
and poker club as a gaming-house (the 
pointtwas not urged); nor did he hold bridge 
to e .unlawful; it follows, therefore 
(so argued Doughty, K.C.), that money lent 
to pay losses already incurred should, on 
the principle of Re O'Shea; ex parte Lan- 
caster (1911,2 K.B. 981), be recoverable at 
law. THe learned Judge found, however, 
asa fact that inthis case the money was 
paid by the lender direct to the winner-on 
the loser's behalf. The loan in: this way 
seemed to “participate” in the gambling 
more than the loan in O'Shea's case; con- 
sequently the debt fell “within the mis- 
chief ofthe Act,” and was therefore ir- 
recoverable. This distinction, which we 
respectfully find more difficult to follow 
than the distinction between bridge and 
poker, will cause confusion among the 
proprietors of bridge-clubs. Less surprising 
will be the learned Judges’ resolute refusal 
to yield tothe blandishments of counsel, 
and hold the sale of chipsor counters for 
gaming to .be sale of goods—The Law 
Journal, daied December 19, 1936. 


A Defence of Insanity. - . 
_ Rarely is a defence of insanity put for- 
ward in any but a capital charge, for the’ 
obvious -reason that most people would 
rather risk a definite sentence of imprison- 
ment than possible detention for life in 
a criminal lunatic asylum. When it comes 
to a murder trial, however, insanity is 
often pleaded even when unsupported- by 
evidence. 
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told whether . 


- ing details of its 


“Bi 


-In R. v. North (The Times, Desember 15), 
the Court of Criminal Appeal was invited’ tu 
.say- that the trial judge had misdirected 
the jury in telling them that thera was no 
evidence on which they. could find a verdict 
-of guilty, but insane. | ©-.. 
There was, in fact, no. 


medical evidence, 
‘but apparently the submission’ of the 
defence was ‘thatthe ‘facts.of the case 
pointed -to. the defendant’s insanity. Lord 
Hewart, C. Ji, in-delivering judgment stated 
-eoncisely the effect: of the M Naghten rules, 
and ssid that the trial judge- was entitled 
to informthe jury that there was no evi- 
dence to justify a finding of insanity if 
that were the case.- ©“ °°: To os ay 

It is always a question of law whether there 
is any evidence or none, and therefore this 
‘decision is in line’ with established prin- 
‘ciples. Jf there had -been cme evidence, 
the judge would: have left the jury to 
-weigh it, though: even then he might com- 
ment on ils strength or’ weakness, í 

A defence of insanity must be proved like 
any other, and not merely suggested.—Jus- 
tic? of the Peace, . oa ES 


A Newer Scotiand Yard. | Es oe 

Scotland Yard; or moré properly New 
Scotland Yard, is to be enlarged by a new 
bulding on the “embankment, which it is 
hoped will be- completed ` in about-three 
years. | > S ae 

Scotland Yard derived its name from thé 
fact that it was once thé site of a palace 
for the reception of the Kings and Queens 
of Scotland. The original police -head: 
quarters were in Whitehall Place backing 
on to Great .Scotland Yard. © Great 
Scotland Yard has . associations for.’ 
many people with recruiting for the 
Army, andsince' 1885 the “Yard” has 
meant New Scotland Yard. To-day it 
really: includes Scotland House as’ well: 
Sir John Moylan, in his most interesting book 
“Scotland Yard” recalls: many interest- 
history. The 2,500 tons 
of granite used for the base of the building 
were quarried. and “dressed ‘by ‘Dartmoor 
convicts, which seems somehow rather.‘ ap: 
propriate. To-day the work of the police 
has completely outgrown the’ buildings; 
Lord Trenchard when he was Commissioner 
of Police, drew attention to the overerowd. 
-ing of the staff. He said the buildings. 
contained four times as many people as they 
were built to hold and criminal records in 
constant use were piled from floor to ceiling 
in a passage, , ii 
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"Good work and good organisation need 
-adequate dguartersif they are to produce 
the best results. -An overcrowded  siaff, 
working in discomfort, is handicapped in 
its work. Proper filing.of documents be- 
comes difficult, men interrupt-each other in 
telephone conversations and interviews, re- 
‘cords.may even become mislaid, The 
wonder is that if Scotland. Yard has been 
so badly housed its work and organisation 
have remained, so effective. Expenditure of 
public money for adequate quarters is en- 
itirely justified.—Justice of -the Peace. 


‘Removal of Indictments. 

It is -an ancient and-wise principle of 
tur common law that aman should be tried 
‘on all serious charges :by- a jury drawn 
from the locality: where the alleged -crime 
‘was committed. But there have always 
-been occasions‘when. local feeling for or 
against the alleged criminal has run so 
strongly that the jury might be tempted 
to disregard their, oaths to give a verdict 
according to the evidence.. In such circum- 
stances the Court of King’s Bench (whose 
jurisdiction is now vested in the King’s Bench 
Division) had at common.law- power.to remove 
the-indictment from one county toan adjoin- 
ing county, or from quarter sessions to 
assizes, or to directa trial “at bar’: see 
Rex v. Holden (1833, 5 B.& -Ad.347). ; In 

. addition, by section 3 of the Central Grimi= 
nal Court Act, - 1856, any indictment or 
inquisition for felony or misdemeanour may 
be transferred. to. the Central’ Criminal 
Court,if it is “expedient toths “ends of 
justice” that this should be done. Such a 
course was.adopted on Decamber 7, when a 
Divisional Court, composed of the Lord 
Chief Justice, Swift and. Macnaghten, JJ., 
made absolute a rule nisi obtained by the- 
Attorney-General.on November 23 for the 
removal from Carnarvon Assizes- to the 
Old Bailey of indictments for arson and 
malicious damage to an aerodrome in the 
case of Rex v. Lewis and Others. In view of 
the impending trial of: this matter it is 
undesirable to state more than the mini- 
mum of fact necessary for an apprecia- 
tion of -the principle upon which the Court 
acted. It appeared from the evidence 
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‘filed in stipport ‘of the rule that the build- 


ing of the aerodrome had excited strong 
local opposition, with the consequence that 
there was a view prevalent in the district. , 
that the defendants ought not to have been 
put upon their trial; dnd the jury in. fact 
disagreed. Such being the position it was 


-clearly “expedient to the ends of justice” 


that the case should be removed toa part 


‘of the country where the jury are not ŝo 
-likely to be influenced by 


considerations 
clearly extraneous to the duty they will be 
called upon to perform.—The Law Juurnal. 


‘Fraud and Trial by Jury. 


In Cecil-Wright v. McCulloch [1936] All 


-E.R. 518) the Oourt of Appeal decided a néat 


-pint under section 6 (1) of the Adminis- 
tration of Justice (Miscellaneous Provisions) 
Act, 1933. By that section, if in an action 


‘to be tried in the-King’s Bench Division, 


“the Court or a Judge is satisfied’ “the 
‘words are important) that a charge of fraud 
‘is in issue, a Jury must be ordered (unless it 
‘is a question of documents or sc‘enlific or 
‘local investigation which cannot convenient- 
‘ly be made with a jury). The plaintiff 
alleged that she had been induced by 
false pretences and undue _ influéneé 
‘amounting toduress to agree to reduce the 
amounts payable under a separation agree- 
ment. Master Mcseley ordered a trial by 
jury. On appeal, Greaves-Lord, J., difeci- 
ed that the case be transferred ‘to ‘thé 
Chancery Division. The Court of Appeal, 
upholding the learned Judge, held that 
allegations of fraud were really allegations 
of breach of trust. A party cannot secure 
a jury merely by alleging fraud; the Court 
or Judge must be satisfied that fraud is 
really in issue. Greer, L. J., said that 
the Court of Appeal was entitled to ex- 
ercise a discretion; Scott, L. J., would 
make no observation upon the right of 
that Courtto interfere with the Judge's 
discretion. Eve, J.,-wishing to be exoner- 
ated from the charge of “advocating the 
merits of another branch of the Court,” 
stated that Greaves-Lord, J., had exercised 
his discretion “in the same way that we 
should have done”.—The Law Journal. 
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REFORM OF THE JURY-SYSTEM IN EUROPE: RESULTS AND CONCLUSIONS 
Francois Gorpae 


A comparative survey of the reforms 
made in the jury-system of the European 
countries furnishes valuable lessons, ascer- 
tainable by studying the facts of experi- 
ence in the various countries. Iach one 
ofus may draw his own conclusions, and 
may attach variant degrees of importance 
ee iwi of change. We shall 

urselves ni = 
een ere to summarize the gene 
. 1. In the jury's organization there have 
been so many different plans that the 
Legislatures may well be embarrassed in 
their choice. However, after the centuries 
of experience in Great Britain, the jury's 
native place, in France, its adoptive home, 
and in other countries of Europe and Ame- 
Tica, che ought to be able to discern clearly 
certain results. Some of the plans have 
quite broken down and tend to disappear in 
the course of gradual reform. Others have 


been partially reformed, with greater or, 


less success. Almost all have been or are 
being gradually changed, so that the name 
alone no longer signifies the original insti- 
tution. The underlying causes for this 
Pee pal seen must involve some solid 
al trends that ; i 
of the institution. PTO me = 
t What is that function? 

The original idea was that the essential 
feature of the jury- system was the separa- 
tion of fact from law, and therefore of 
jurors from judges, retaining only the mini- 
mum necessary connection between them. 
But practical experience has shown that this 
attempt to establish an artificial separation 
18 what has caused most of the procedural 
complications and difficulties. For example, 
if the Jurors believe that the accused is 
guilty, not of the ‘offence charged, but of 
another one arising from the same evidence, 
they cannot (in thé French, system) find 


him guilty of the latter offence unless, it has- 


been alleged in the. charge;. otherwise 
166-—J. 5 ; 


they must acquit him. Ifthe jurors are not 
clear on some important points, they are 
obliged to choose between the aliernative 
answers “Yes” or “No”; and the negative 
course comes easier to them. If the jurors do 
not exactly understand the penalty provisions 
(which always give them ccncern), their 
answers may be based on erroneous grounds 
—to be regretted when itis too late. These 
are merely some of the mischiefs due to 
jurors being set apart from the judges and 
left without guidance—mischiefs constantly 
noticeable, and everywhere the cbject of re- 
medial legislation. 

The remedial measures have been of three 
principal types: f 

(a) Passive participation of the judge in 
the jury's deliberations; i. en ready to ans- 
wer questions. This isthe Geneva system - 
—at first adopted in Serbia and in Italy 
but later discarded, and now introduced 
in Poland and Czechoslovakia, It provides 
a minimum of co-operation—only what is 
needed to assist the jurors’ doubts. Against 
this method it has been objected that it is 
inferior to the judge's summing-up; because 
this is given in open court. But are we 
to assume that the judge’s advice will be 
harmful? And that his mere presence in 
the jury-room will coerce the jurors? Are 
there not other secret and sinister influ- 
ences against which there is greater need 
for their protection? The Genevans, a 
liberal and democratic community, are 
well satisfied with their method. And the 
smallness of its following in other countries 
is probably due toits being only a half- 
way measure; for a radical reform would 
involve a complete unlimited co-operation 
between judges and jurors. 

(b) Combination of jurors and judges to 
determine the penalty, after a verdict uf 
guilty—this is another device, also used in 
Geneva, and followed in Belgium and (now 
recently) in France. This device has itg 
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origin in the constant concern felt by 
juries as to the penalty that would follow 
their verdict. And it does prevent misun- 
derztandings and groundless acquittals— 
though not entirely. It has certainly, by 
its co-operative! feature, obviated the de- 
plorable results that formerly took place. 
Butit is an illogical expedient, and this 
explains why few countries have. adopted ~ 
it. The very function and purpose of the- 
jury has always been tc establish the fac’s, 
and nothing else. 
the jurors a majority voice in determining ~ 
the penalty and thus enlarges the jury's 
power at the expense of the judges’. More- 
over, if co-operation is a good thing for 
determining the penalty, why not also for 
determining the facts? Itis in the latter 
part of their task that they most need help: 
every difficult case reveals their incapacity. 
(c) Complete combination of judges and 
jurors. This method has long been em- 
ployed in Fortugal, Bulgaria, Tessin, and 
(now-recently) in Germany -and Berne. 
Under ihis system all the technicalities 
of procedure (involving risks of void judg- 
ments}, all the uncertainties and misun- 
derstandings.of.the orthodox system, dis- 
appear from the case. Once the jury-~is 
empanelied, the joint tribunal functions as 
simply as the bench of judges. The jurors’ 
conclusion gain in certainty and regularity 
What they lose in arbitrary irrationality. 
The advantage of co-operation between the 
expert professional judge and the lay 
citizen is plain to be seen. In the ordinary- 
jury, composed of individuals selected by 
mere lot, the conclusions are mosily shaped 
(as. is well-known) by one or more mem- 
bers who in one way or another ' acquire 
immediately a dominant influence, and this 
sort „of influence . which always varies in 
value, will be counteracted by the ‘superior 
experience of the judges. And the majority- 
number of the jurors should dispel any 
apprehension that the judges could coerce 
or sway them. a ae 
, The theoretical objections that have been 
advanced by some jurists against this 
method are tot tenable in view of the fact 
that the countries using this method have 
expressed themselves satisfied with it and 
Have maintained it, And while many refor- 
mative measures have tended-towards such 
co-operation between judges and jurors, 
none have gone in the opposite. direction. 
~- Co-eperation, in some form, is the’ mam 
idea in all those -countries - which “have 
ought to preserve'the ‘fundamental: princi - 
ple of the jury-system. And such must be 
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the solution wherever public opinion is 
determined to preservethis ancient insti- 
tution and at the same time to save it from 
committing suicide. 

2. The assessor-sysiem. But there is an- 
other feasible solution, viz., if not the abo- 
lition ofthe jury, at least the substitution” 
of the assessor-court for the jury-court; 
and a strong movement to this end is now 
under way. At the 1933 Congress of Ori-- 


minology at Palermo the warm and brilliant 


debates on this.subject will long be re- 
membered by all who attended. The Itali- 
an delegates argued vigorously for their 
new assessor-system. The French delegates _ 
patriotically defended their jury-system, 
while conceding the need of amendment. 
The other delegations expotinded their res- 
pective systems. It was plain to see that’ 
no single uniform solution could be deemed 
correct, and {hat the answer must depend 
much upon the local traditions and pis- 
ferences of each country. iar 

The debaters were sometimes at cross-pur- 
poses because of the lack of a common de~. 
finition of the assessor-court, and because. 
the idea of a jury was thought to apply 
only when the group of laymen sif on a 
Separate bench in the court room. But 
merely to put the jurors together with the 
judges onthe same bench does not make 
them assessors in any real sense. Jurors 
are citizens selected from a list by lot-and 
sitting for one or a few'sessions only. * As- 
sessors are selected and nominated by the. 
authorities and sit fora long fixed period. 
(in Italy, for two years). There are of 
course several intermediate schemes. But 
the essential difference remains. “The 
jurors, chosen by lot, are ephemeral and 
temporary; the assessors, appointed by au- 
thority, serve continuously. ad 

The assessor-system has of late years 
gained much ground. It has replaced the 
jury-system in the Russian- Republics, in 
Italy; and in Austria; in the French over- 
seas possessions it has long been used. 
Compared with the original jury-system, its 
success is unquestionable. It has the ad- 
vantage of simplicity, for it avoids all the 
formalities of selecting a jury at each ses- 
sion. -It- has not developed the short-com- 
ings charged against the jury. Nor has it 
shown any lack of independent spirit. A 
notable fact, indeed, is that it has succeeded 
alike under dictatorships and colonial gov- 
erñors and in democratic Switzerland. - In 
the overseas regions, ihe native assessors 
are indispensable for knowledge of local 
customs and beliefs. me ce 


-spirit prevails. 
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But the view is heard, in Italy and else- 
where, that the-assessor-system is but: a. 
transitory one, destined-to give place ulti- 
mately to the ordinary judges-court. - This 
partly because experience. is expected to 
show that these laymen will prove-unsatis- 
faétory, and partly because modern cri- 
minology will probably require specialized 
judges in criminal cases.. At the Palermo 
Congress a resolution declared in favour 
of such specialization. And it isa notice- 
able fact that the countries that have pre- 
served-the judges-court pure and simple 
(Netherlands, for example) are almost the 
only ones in which no complant is heard. 

So it would seem that tke trend of the 
future is towards a tribunal of specialized 
judges, well-trained for their task and 
guaranteed by lawin that independence 
of judgment which is supposed to be the 
special virtue of jurors. When that day 
comes, will not the lay-juror and the lay- 
assessor be merely a superfluous -and_ob- 
structive element in criminal justice? 

3. Typical Modifications of the Jury- 
System. Butin the meantime, apart from 
the substitution of assessor-courts, the jury- 
system proper has been modified along the 
following five lines: 

(a) Limitation of Jurisdiction. Many 
countries have come to limit the jurisdiction 
of the juries to certain classes of offences. 
This has taken place not only in countries 
preserving virtually-intact the original jury 
(Belgium, Spain), but also in those which 
have revised it (Bulgaria, Germany, Berne, 
Austria, Japan). 

A procedure so formal, elaborate, and 
expensive as the jury-trial may well. be re- 
served for serious offences only, including 
press offences. Nor is a mere legal defini- 
tion of crimes decisive for this purpose; 


-each case should be referred for recom- 
-mendation by the indictment-branch of the 


court, asin Belgium and Berne; this flexi- 


-ble method is the only efficient one. 


. Furthermore, where the accused is ready 
to plead guilty, a jury-trial is not needed; 
only the question of penalty remains and 
that is properly a matter for the judges. 
This has always been the practice in Eng- 
land, where the jury. arose, and in Swiss 
Zurich and Vaud, where the democratic 
In Berne, the law requires 
an express waiver of jury, by. an accused 
pleading guilty. In Japan and in many of 
the United States of America the accused 
may in any case waive a jury; and in Scotland 
and (for some offences) Japan, he gets--a- 
jury-trial only on his own demand. 
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original and mystic: number of 12 has no. 
longer any good reason to. be- maintained, 
In all branches of government, reduction . 
of personnel is -the tendency. Why disturb 
the livelihood of 12 citizens, if a lesser num- 
ber would. suffice? Quality, not quantity, 
is.the important thing.. Large numbers 
merely make the jury's deliberations more 
burdensome snd less conscientious; the 
strong-minded ones lead, the others merely 
follow. . 

In Greece, the jury-number has been re- 
duced to 10; in Vaud and Berne to 8; in 
Germany to 6; in Tessin to 5; in Denmark 
to 4 (only capital cases here go to a jury); 
and in Bulgaria to 3. The Congress of 
Palermo recommended that the jurors should 
always number at least twice as many as 
the judges, so as to eusure their predomin- 
ance ina united bench. But it is only 


` necessary that their number exceeds that 


-of the judges, so as to ensure them a ma- 
jority. Ifthe jurcrs cannot stand up for 


themselves when they form a majority, 


this only shows that their opinions are of 
little value. 

Women have been made eligible for jury- 
service (but usually in number less than 


-the men) in Great Britain, the United 


States, Germany, Austria, Spain, and else- 
where.: There is no good resson for exclud- 


-ing them, at least as long as jurors are 
-selected by mere lot without any inquiry 


into fitness. 

(c) Revision of Verdict on Appeal. This 
is an essential guaranty of justice in seri- 
ous offences. No one can maintain that 


-jurors are less fallible than other persons; 
-why should their verdicts be accorded a 


conclusive finality? 
In some countries a revisionis now al- 


lowed, either by sending back cases deemed 


doubtiul to another jury for re-trial (as in 
Norway, Spain andthe United States) or 


.by reviewing the verdict in an appellate 
court of judges (England and Denmark). 
Portugal allows a review for the penalty 


only. oo : 
(d) Improving the Selection. The resolu- 
tion of the Palermo Congress recommended 


-that.jurors be selected from all classes cf 
citizens, provided they are qualified as to 


mental and moral capacity. This double 


-requirement is not easy to satisfy: for itin- 


volves the eternal conflict between quantity 
and quality. And the reforms based on this 
idea have varied with the several political 
systems. The democtatic countries have 
enlarged jury-service to include all citizens 
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not disqualified by. conviction of crime (in- 
cluding domestic servants, by the French 
- law of February 13, 1932), ‘The countries 
of opposite tendencies have provided for 
eelect jury-lists, as in the case of assessors. 
The earlier method of limiting to taxpayers 
tends to disappear.-A more rational method is 
to require a certain minimum of social worthi- 
ness (to be evidenced by lack of a criminal 
record) and a certain minimum of intelli- 
gence (to be evidenced by some educa- 
tional qualification). On this principle, the 
only requirement in France is the ability 
toread and write. Other countries are 
more exacting—notably in Portugal, Bu- 
Mania, and certain of the United States of 
America. In England, a certain amount of 
‘respectability is required. In Belgium 
(since 1931) the ordinary lists are enlarged 
by adding persons holding certain educa- 
tional degrees and persons of certain spe- 
cial classes (aldermen, chamber of com- 
merce members, etc). For the democratic 
theories of today must not cause us to forget 
that not all citizens are equally qualified 
to administer justice, and that an efficient 
“justice requires a special competency. 

All the foregoing reformative msasures 
are usually found realized in the assessor- 
courts. The limitation of jurisdiction is 
ilere not a problem of importance. The 
reducticn of numbers is not a problem, be- 
cause the numbers are already small (vary- 
ing between 2 and 5). The revision of the 
verdict by a superior tribunal is generally 

provided. The list of eligibles is usually 
a limited one, and far more select than the 
jury list. In ‘all these respects the unre- 
formed jury-sysiem is inferior to the as- 
sessor-sysiem. Still, this inferiority can be 
lessened; if not substantially, removed by the 
foregoing changes as already achieved in 
many countries. ’ 

(e) Formulating the Grounds of the Ver- 
dict. To formulate in writing the grounds 
of the verdict, so as to prevent it from 
being purely emotional or irrational, would 
be another desirable step—but one much 
more difficult to take. It has not been 
done {and cannot be) except where the 
jury, sits in one body with the judges. The 
jury's tendency to let emotion displace cold 
reasoning and to repudiate the law of the 
case is all the more dangerous, in the ortho- 
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dan jury-eystem, ee it ia not have 
to show itself in the verdict. Moreover, if, 
a reasoned fornulation were required, the. 
appellate revision could function - more 
effectively. 

So, in conclusion, we perceive that much 
has been done by way of reform, in various 
countries, and that in France much Te: 
mains to do. On all hands it can be seen 
that the original jury-system no longer 
answers the needs of the administration of 
justice. On all hands fault is found with it. 
Only the inertiaof custom keeps italive. 

Three types of remedies are available to 
the legislature: 

(1) Reforming the anakan, by com- 
bining the jurors with the judges, by limit- 
ing their jurisdiction, by reducing their 
number, by improving their selection, ‘and 
by providing for revision of the verdict; 
or 


(2) Substituting the assessor-court; or , 

(3) Reverting io the tribunal of jadgeg 
only, with specialized qualifications. 

Unfortunately, a jurist’s choice between 
these measures is easier than the Legis- 
lature’s choice. The Legislature has to con- 
sider many other aspects—local traditions, 
national bias, political sentiment, and 
(sometimes also) constitutional limitations. 
In England, for example, national tradition 
enshrines the jury-court, while German 
tradition calls for the assessor-court. In 
France (1848), in Rumania (1866, 1923), in 
Greece, in Poland (1921), and in Czecho- 
slovakia, the constitution provides for jury- 
trial. In Italy the judge-court is the natural 
system, the essessor court’ being looked 
upon as a transitory measure. 

But to insist on the preservation of jury- 
‘trialis not to-forbid its amendment. Nor 
will petty reforms of details acccmplish 
anything substantial; a complete renova- 
tion is needed.. Our task in France can 
be assisted by observing what has been 
effected elsewhere: we should profit by 
those lessons and not hesitate to adopt 
measures which have been successful. 
Today is a period of progressive change 
of instituions in every nation. The im- 
provement of the administration of justice 
is a task which demands our highest devo- 
tion.—The Journal of Criminal Law and 
Criminology. 
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. The abdication of King Edward VIII and 
the. accession of King- George VI were 
évents, which from the statesman’s and 
Politician’s point of view were fraught with 
the possibility of grave dangers. These 
have been happily surmounted by the good 
sense of the British people, the skilful cau- 
tion and moderate yet firm action of their 
leaders, and last, but not least, by the 
reddy’ concurrence of the Dominions in the 
course which the English and Scottish states- 
men thought best. Politically the issues 
may have been difficult. To lawyers they 
were simple. They had only to look at the 
Act of Settlement and the Statute of West- 
minster to see what was necessary. The 
House of Brunswick-Luneburg or Hanover 
is entitled to the Orown of England, Scot- 
land and Ireland, and cf all the Depen- 
dencies by virtue of a few pregnant words 
in the first-named Act. It bears the official 
label, “An Act for further Limitation of the 
Orown and better securing the rights and 
liberties of the subject.” It declares that, 
in default of issue of King William III 
(then, of course, still alive but a widower) 
and the Princess Anne— ; 

“The Orown and Regal Government of 
the said Kingdom of England, France 
and Ireland and of the Dominions there- 
unto belonging, with the Royal state and 
dignity of the said Realms and all 
Honours, Titles, Regalities...to the same 
belonging and appertaining shall be, re- 
main and continue tothe said most ex- 
cellent Princess Sophia and the heira of 
her Body being Protestants.” 

This was enough to trace the descent of 
the Crown to King Edward VIII, and, on 
his abdication, to King George VI. True, 
there was no express provision in the Act 
of Settlement for the event which hag 
lately taken place, and accordingly an Act 
of Parliament has been necessary to vali- 

“date the personal act of abnegation of the 
late King and make it, asit were, the act 
of his people.. The new Act validates the 
Instrument of Abdication which is scheduled 

to it, and excludes from all right to succeed 
to the Crown such issue as may hereafier 
be born to the Duke cf Windsor. This was 
enough to make legal the change of King- 
ship in Great Britain and Ireland. It could 
also, we think, have done so in the Domi- 
nions. The preamble. to the Statute of 
` Westminster does indeed contain the asser- 
. tion that as the Orown is-the symbcl of 
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the free. association of the . British “C.m- 
monwealth of. Nations, and as they are 
united by: common allegiance to the Crown, 
it would be proper that any alterdtion of 


ithe Act of Settlement, or of the Royal Titles 


Acts which have followed it, should require 
the assent as well of the Parliaments of all 
the Dominions as of the Parliament of the 
United Kingdom. This assertion is, how- 


ever, only to be foundin-the preamble to 


the Statute. As the best critics have point- 
ed out, it is not followed by any -positiv 
provision in the enacting part of the mea- 
sure. Accordingly the preamble of the 
Abdication Act does not allege thatthe Par- 
liaments of the Dominions have been con- 
sulted. All that is alleged is that Canada 
has “requested and consented to” the 
change, and that Australia, New Zealand 
and South. Africa have assented thereto. No 


‘doubt the assent of the South African Gov- 


ernment was necessary in order to keep 
the Monarehy intact; but as neither Aus- 
tralia nor New Zealand has ever adopted 
the Statute of Westminster it is doubtful 
whether their assent was necessary. The 
best view seems to be that the Statute of 
Westminster, whether the Dominions accept 
it or not,is a seif-denying ordinance im- 
posed by the British Parliament on its 
own powers, cnd that the assents lo which 
th2 preamble refers were needed to stall 
of any possible challenge on the ground 
of ultra vires. Newfoundland is at present 
a Dominion:in a nursing home, and the 
exact processes which may be necessary to 
bring her into line may have to. be con- 
sidered in the future. As to the Irish 
Freé State, the less said about it the better. 
The Southern Ivish are getting nearer and 
nearer tothe time, long since foretold by 
an ancient prophecy to their race, when 
they will weep over the graves of Fnglish- 
men. Let us be thankful that we have cur 
elastic Constitution. Mr. Bryce, in a fine 
passage in The American Commonwealth, 
told us how the American jurists criticised 
it as providing no bulwark against ruthless 
change. The jurists were, we believe 
wrong. The very elasticity of our Con- 
stitution is its safeguard, and recent events 
have justified it. | ‘ 

- They have also shown how important is 
the personal character of the Supreme 
Head. The present writer, therefore, allows 


` himself to record views of the King which 


he has kept: for some years in his memory. 
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They are not so recent as those eloquently - 
expressed by the Primate but are not~the- 


less vivid because they remain, after half 
‘a dozen years, from achance meeting and 
‘conversation on a hot day in- a distant 
‘Colony. In the first place—emphatically and 
. essentially~-a gentleman.: A gentleman in 
‘every sense of the word: the perfect tailor 
‘providing. merely a due exterior to the 
“perfect gentle spirit. Considerate to others, 
“modest without reticence, firm without ob- 
‘stinacy, imputing always the best motives 
to the action of all men. Next, a strong 
devotion to duty; interested no doubt in the 
views, the menus and the climate of the 
‘country visited, yet much more interested 
and concerned in the proper discharge of a 
‘Prince's duties on public occasions and the 
proper consideration for, and comment 
upon, the words used and the views ex: 
‘pressed by those with whom his position 
as a visiting member of the Royal House 
‘brought him into contact. Then, thirdly, a 
sound judgment and an aptitude to ex- 
‘press his judgment in clear words. No 
“brilliant remark was to be expected; no 
‘epigram of rapid appreciation: but if no- 
thing brilliant was said, there was a con- 
fident assurance in those who heard him 
that he would not say, or do, anything 
inept. Lastly, andif is no mean quality 
for Princes, though Machiavelli never men- 
tioned it, inexhaustible patience. Some 
‘Princes are in'olerant and tiie quickly of 
thé long lusubretions of Jocal celebrities 
‘and polentates, whose importance is more 
evidcnt to themselves than to the casual 
‘visitor who “dodges in” and his to listen 
to them. Tothese the King would listen 
with a sincere attention which was no simu- 
‘lation of good manners but dictated by the 
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natural willingness to listen rather th:n 
to speak. What equipment could be better 
for a Constitutional, or even .an unconstitu- 
tional Sovereign ? In -addition to all- of 
these was the last but by no means the 
least of his possessions—not many inches if 
‘may be, but every inch a Queen. - : >~ 

It was much to be regretted that at such 
a time as this we have bcen~ deprived 
‘through sickness of the presence of thé 
Lord Chancellor. But no doubt his help 
and counsel nave been sought, and we can 
have nothing but praise for the quiet 
‘dignity, brevity and efficiency with which 
the legal aspect of the situation has been 
carried through. The Bill of Abdication 
was admitied on all sides to be a model of 
draughtsmanship without anything ap- 
proximating to a precedent. Yet when all 
is done it is at such a time that the lawyer 
is seen in his true perspective. He does 
not lead public opinion nor ‘seek to lead 
it, but he is at hand, in constitutional diffi- 
culties as well as in commercial, to see that 
things are done in due order, and facilitate 
the attainment of public objectives. We 
‘think students of British thought and in- 
“stitutions will never have a better object 
lesson of those twin attributes of ours, sense 
and sensibility. None wh) moved among 
the people could doubt the depih of the 
latter, and of the first, the issue is ample 
evidence. peo 

A Bistop has finely said of the late King 
that he went thatthe Monarchy might re- 
main the effectual symbol and sacrament 
of national unity. Jt was a fine standard 
to raise, avd lawyers will unanimously 
-salute it in the common way: God Save the 
_King.—The Law Journal. 
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Extracts from Contemporaries. 


Mayors and Matrimony. 
- A London mayor received a letter froma 
woman who describes herself as “superior,” 
. asking him if he can help her to meet a 
gentleman with a view to matrimony. 
We are not quite sure what-a superior 
- woman is; superior to what? According to 
‘newspaper reports the mayor took steps 
promptly, with the result that the lady had 


‘several introductions, one of which seems | 


- likley to result, in the fulfilment of her de- 

sires. We doubt the wisdom of this kind of 
: municipal work. Marriage is one of the prob- 
. lems people had better decide for them- 


selves, and.then if it turns out badly they 
< cannot blame anyone else. Marriage bro- 
_kers, recognised and supported in some 
communities, are not held in high respect 
in our own country. i S 
For some reason or other the mayor of a 
borough does seem to be picked upon some- 
_ times as the person who ought to promote 
-matrimony in his own town. We cannot 
see why. As a magistrate, he may have to 
make separation orders between husband 
and wife, and it would be embarrassing if 
he were upbraided in his own court for 
“ helping to bring about a union which had 
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proved a failure. The mayor usually- has 
a multitude of duties to perform which are- 
properly expected of him in his office. Ne 
sutor ultra erepidam.—Justice of the Peace. 


Agreement, before Marriage, not to 
- live together. i 
The Windsor magistrates last wack dealt 

with one of those rather rare cases in which- 

the parties to a matrimonial suit have 
never actually cohabited. 

- It was stated that before the marriage: 
they entered into an agreement, drawn up 
by a solicitor under which the parties were- 
toseparate immediately -after the marriage 
ceremony and not to make any subsequent 
claims upon each other. The wife in court 
said she did not realise when she signed 
that it might prevent her from getting 
maintenance, but she was thinking only of 
her child. 

The magistrates mede an order for 17s. 
6d. à week maintenance, holding that the 
agreement, was void. 

> The justices were certainly right i in their 
decision. An agreement providing for a 
future; separation is void as being against 
public-policy, and such an agreement “made 

even, before marriage has taken place i3 an 
extreme example of this doctrine, see Dagg 

v. Dagg (1802). 51 L. J. P. 19 Ina later. 

case Piper v, Piper, [1902] P. 198, Sir F. H.- 

Jeune, Pu, characterised the agreement in. 

Daggv. Dagg, supra, a8 “wicked and abo- 

minable.” 

We need not apply such strong adjectives 
to every such egreement and in the Wind- 
sor case it looks as though the parties may 
have acted in ignorance and nothing 
worse. It is strange, however, that a law- 
yer should draw up such a document. He. 
ought to know that the law regards such’ 
arrangements as against public policy, and 
if he was not aware of the authorities, the 
point really ought to occur to him almost 
as a. matter of instinct —Justice opa the 
Peace, dated December 19, 1936. 2 


Halt : i 
¢ We now have judicial authority. that 
“halt at major rosd ahead” means. that 
the driver of a vehicle, to conform to that 
direction, .must. bring. the vehicle- to a 
standstill, See Weekly Note, Tolhurst v. 
Webster, page $30, post. He is not requir- 
ed to make his car go unsteadily or hesi- 
tatingly, i i ily to 
This will perhaps be unhappy news to 
motorists who have been assured by legal 
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aan more subtle chinks peia that 
the dictionaries give more than one mean- 
ing to the word “halt” and that the inapt 
one is the likeliest to be -intended by the - 
law. 

Plain men, with a reasonable sense of 
the value of words and of language as a. 
means of communication, are now able to 
point out to the verbal contortionists that 
they have been halted; been at fault; been 
defective, as a syllogism, metaphor, verse; 
used shifts; and what in the lexicons is 
thereanent further writ. 


“When I use a. word,” TWumpty Dumpty 
said in rather a scornful tone, “it means 
just what I choose it to mean—neither more 
nor less.” Alice countered by asking the 
meaning of the poem called “Jabberwocky.” 

The High Court has considered “Jabber-. 
wocky” and decided that the slithy cars. 
have neither to gyren or gimble. but just 
to rest for a second. The mimsy borc- 
goves are shown to have got mome, “mean- 
ing.that they lost their way, you know."— 
Justice of | the Peace. 


A New Chief Justice. 

‘The appointment of Sir Maurice Gwyer 
to be the’ first Chief Justice of India will. 
cause no surprise'to those who have followed 
the course of his distinguished career. Good 
lawyers often ask. that they muy be fitted 
and ready‘on all occasions to serve the’ 
State; noone can say that he has served 
it with more industry and ability than the 
new Chief Justice. He was not what we 
might call an original member of the Civil 
Service, but came into it when he was well 
past 30 and after he had been several years 
at the Bar. There his friends expecied for 
‘him a successful future; but many men 
shine in administration rather than in 
draftsmanship or advocacy. Sir Maurice, 
Gwyer may have been right when’ hede- 
serted ‘the Temple’ for Whitehall; and what 
the Bar lost the. public service gained, He 
tose rapidly. It seems‘only ` yesterday: that 
he succeeded Sir William Graham Harrison 
à` difficult mañ to follow in the post of first: 
Parliameritary Counsel, one of the most ara 
duotis .and responsible posts. in the whole. 
Civil Service. Now comes a fresh promotion. 
Probably his friends. wil utter a Warning 
to Sif Mauricé to take ‘care of his health, 
When you have passed 55 it may seem risky 
to go to live in India. But if anybody can 


~keep cool in that part of the world, no doubt 


Ne Chief Justice can do so.—The Law Joys 
na 
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Divorce—Proceedings and Relief. 

In a wife's action for. divorce, an rder 
was made directing the husband to pay 
$1,500 as temporary attorney's fees. The 
parties becoming reconciled, the - plaintiff 
filed a dismissal without the knowledge of 
her attorney. Subsequently, the attorney 
sought a citation of the defendant for con- 
tempt for failing to pay. The court: re-- 
duced the allowance to $750 and, dismissing 
the action in- other respects, directed the- 
defendant’ to pay that amount. From this’ 
judgment-the defendant’ appealed. Held, 
that the attempted: dismissal did not in-- 
validate the prior order for counsel fees, and 
that the attornéy for whose benefit the. 
payment was to be made might enforce it. | 
Judgment affirmed. Kelly v. Maupin, 58 
P. (2d) 116 (Okla. 1936.) 

The uniformly expressed reason for al- 
lowing counsel fees in an action for di- 
.vorce is to enable the wife to continue the 
prosecution or defence of the action, and 
the award, being for the wife's benefit, 
is generally payable only to her, not to. 
her attoraey. Anderson V. Steger, 173 Ill. 
112, 50 N. E 665 (1898): Stevens v. Ste- 
vens, 215 Cal. 102, 12-P. (2d) 432 (1932); 
see 2 Schouler, Domestic Relations (6th ed. 
1921) § 1785. But cf. People ex rel. Smith- 
v. District Court, 21 Colo. 251, 40 Pac. 480° 
(1895). To, permit the wife's attorney after 
a reconciliation to ‘enforce the order 
against the husband for his own benefit 


da nebenan  * 
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Fingerprints: The Numerical Index 
or Fingerprints Revolutionised:— 
By Mg.: F. BREWESTER: PUBLISHED BY. TBE 

- Eastern Law House, COLLEGE SQUARE, 
CALOUTTA. ` l 

- As a document specialist and as the 

author of ‘Contested Documents and Por- 

geries', Mr. Brewester is well-known io 
legal practitioners. The present treatise cn 

Fingerprints, which the learned author has 

Written in a simple style eschewing techni- 
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seems inconsistent with these principles 
but considerations of policy and fairness‘ 
may well justify the result. It will tend 

to encourage members of the bar to accept 

the cases of impecunious wronged wives, 

thus counteracting a possible undesirable 
tendency caused by the general rule deny- 
ing the attorney recovery in a separate 

action against the husband based on such. 
services. Meahr v, Mitchell, 112 Me. 416, 92° - 
Atl. 492 (1914); LaFolletie v. Romero, 35 
N. M. 509, 2 P. (2d) 310 (1931); see Note -< 
(1923) 25 A. L. R. 3854. Furthermore, a con-. 
trary result would give the wife’s counsel’ 
an incentive to discourage reconciliation 

un'il his fees have been paid. These 

considerations, together with the general 

practice of attorneys to look to these awards 

for their compensation ‘and the unfairness 

of relegating them to their frequently in- 

effectual remedies against the wife, have led 

most courts, where the questicn has arisen, 

to allow enforcement of the order after 

reconciliation. Weaver v. Wearer, 33 Ga. 

372 (1862); Jones v. Jones, £9 Ore. 308, 117 

(1911); Yoder v. Yoder, 105 

Wash. 491, 178 Pac. 47£ (1919). Contra: 

Johnson v. Gerald, 216 Ala. 581, 113 So. 447 

(1927). Any overpayment: resulting from 
the interruption of the services upon which 
the amount of the order was based can be 

obviated as inthe instant case, by an ap- 

propriate reduction by the trial court’ in its 
discretion.—Harvard Law Review. 


calilies as much as possible, contains some 
valuable additions to the Science of Finger 
Impressions, The chapters on -Poroscopy 
and the Numerical Index are original’ The 
author’s experience | in the Fingerprint 
Bureau at Simla and in America and 
England has thoroughly equipped him to 
write a masterly treatise on the subjeéct. 
The illustrations. naturally enhance the 
utility of the book. The. printing and-get- 
up are very good, © |. 
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JUVENILE COURTS : REFORM OR REACTION. 


at 

Juvenile courts have recently come in for 
much criticism, and ‘they are even being” 
blamed for a wave of juvenile crime which 
it is said is the result of the futility of the 
methods of dealing with juvenile offenders. 

We-are nct satisfied that there is actual- 
ly a wave of juvenile crime at all. What 
is true, nodoubt, is that there has been a 
marked increase in the number of cases 
brought before the juvenile courts in many 
places. This, naturally, may be 
due to an actual increase in juvenile 
crime; but itis equally possible that it is 
due, not to an increase of crimes committed, 
but to an increase in cases brought before” 
the court. Ifthere be a greater readiness to. 
resort to the juvenile courts because it is no 
longer felt that children are subjected to 
harsh treatment, then there may be an 
apparent increase in crime that is not real. 
Opinions differ on this point, but many 
social workers of experience have expressed 
the belief that there is less; rather than | 
more, crime among young people, and that 
increased activity on the part of the police ` 
and social workers ‘has given rise to the | 
impression of a wave of juvenile crime. | 

The Morning Post recently published the 
following paragraphs :— a 

“Following the recent example of the ` 
Newcastle magistrate, the bench at Gates- , 
head’ ‘county juvenile police court decided | 
to-day that in future a more impressive 
air shall dominate ‘the proceedings, and , 
that the so-called ‘drawing-room’ atmosphere _ 
in which young offenders are dealt with shall” 
be removed. ae : oe ee 


“In future all the police officers connected 


with the court will appear in uniform; the 


magistrates will sit on the bench~instead of’ - 
at atable, as at present, and all withessi ` 


es will be required to give their evidence in 
a formal: manner fror. ihe witness-box, 


instead of from” d position near the magis- 


trates’ table.” 


_ We are not quite clear what is meant bY 
a “drawing-room” atmosphere. We have 
seen many. juvenile courts,. but not one 
that suggested a drawing room. Some, it 
is true, have furniture that hardly suggests 
a criminal court, and some havea few 
Pictures on the walls. One, so we under- 
stand, has a picture of the Judgment of 
Solomon, complete with infant about to be 
bisected. This, perhaps, is not the hap- 
piest choice for a juvenile court,. but the 
modern child is not likely to ba alarmed by 
it. It is quite possible to arrange the 


“furniture of a juvenile court in such a 


way as to preserve the atmosphere of 
decorum without having resort either to 
dock, witness-box or bench. It may be 
of some advantage that the magistrates 
should, be raised a little above the rest 
of the persons in court, sothat they may: 
command a good view of child, parent. and 
witness. _But surely this does not mean 
that they need sit on the usual type of. 
bench, far-removed from the children with. 
whom they are dealing.. Thereshould bea. 
place for the witness, though not necessarily, . 
a witness-box, and parent and: child should. 
both have their allotted places. Lad 
These, however, are minor details, . What 
matters most is neither the room nor the fur-. 
niture, but the members of the court. There 
can.be a judicial atmosphere in. a simply- . 
arranged room, and we know of magistrates, 
both men and women, in whose courts there 
is, always quiet dignity.. They. know how 
to be impressive without being pompous, - 
firm without. being harsh. | No young 
person can be brought before such. a court. 
without realising that it is a serious business, 
The question whether policemen. should 
be allowed. to appear in uniform in a 
juvenile court is a matter of some, but nog 
of supreme, importance. On the whole, we 
think there is something to be said for the. 
wearing of uniform. If changing into plain . 


1667, Ka” 


45 


clothes in order to appear in a juvenile court 


involves inconvenience to police officers, it - 


is worth while conceding a point and agree- 
ing tothe use of uniform. Much depends 
on the attitude of the police towards the 
juvenile Court, and if attendance there is 
amatter of great personal inconvenience 
police officers will be tempted to discourage 
prosecutors from bringing cases. If the 
juvenile court is to attain a full measure of 
usefulness, the co-operation of the police 
must be secured. Further, in-a busy juvenile 
court where there may be a crowd of young 
people and parents, it is easier to keep 
order when a few policemen recognisable 
as such are on duly, and people who wish 
tomake enquiries will instinctively resort to 
the manin uniform. To some extent, also, 
police. uniform may be a means of convine- 
ing the older offenders that they are ina 
court of law, and not attending a sort of 
commitlee meeting, as some of them seem to 
think. 

But we repeat, all these are matiersof 
minor importance compared with the atti- 
tude and methods adopted by the court. A 
Lancashire paper recently referred to an 
elderly member of the juvenile court panel 
who said that “he refused to sit in his court 
unless he had a birch rod on the table before 
him. He would hate to have to order the 
birch, but he thought it being:there puta bit 
of wholesome fear into a boy.” 

If this principle is to be adopted, why 
should notthe criminal courts display a 
gallows, a cat-o’-mine-tails and a model of 
a prison cell ? We feel sorry for the elderly 
gentleman, for it must be rather dreadful 
to have torelyon an emblem such as a 
birch rod to support one’s dignity and 
authority. Actually the rod is a very empty 
threat to the majority of the juvenile offen- 
ders. The girls, as no doubt they know 
full well, are in no danger of it.The boys 
over 14 who may possibly deserve it more 
than their juniors are also immune so far 
as the juvenile court is concerned, and there 
remain only the younger boys. The birch, 
be it noted also, is there to terrify- the 
‘uniried who may well be innocent, as well as 
those found guilty. 

It would be a-profound mistake to reverse 
the policy of the juvenile courts upon the 
assumption which, as we have indicated, we 
do not consider-well-founded, that there is 
an alarming increase in juvenile crime. 
Such evidence as is available points to the 
conclusion that those who have been dealt 


with in the juvenile courts do not, as a rule; 


beccme adult criminals, and, therefore there 
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is no reason for thinking that the recent 
policy of the juvenile courts has become 
discredited. Uninformed people attribute 
the present situation to the passing of the. 
Children and Young Persons Act, 1933, and 
its effect upon the juvenile courts. That 
Act altered the juvenile courts very little, 
and it bas certainly not had the effect of 
tying the hand of the magistrates. © | 
There is a growing demand for some 
form of punishment other than prison for 
boys between the ages of l4and 17. Magis- . 
trates sometimes feel that a long period of 
training in an approved school or a Borstal 
institution is not necessary, but that 
probation does not quite meet the case. 


What they would like to be able to dois 


to inflict some mild form of punishment, 
such as detention, in a suitable place other 
than aprison and involving no stigma. 
Short-term schco!s might meet the demand, 
but there are very few such schools, and 
the court has no power specifically to order 
a short period of detention. We think there 
is here acase for enquiry. As to the 
birch, it is not the sovereign remedy that 
some people imagine. Statistics, when they 
have been kept, have shown that boys’ 
punished by the birch tend toreappear in 
court for afresh offence. The advocates of 
flogging are usually public school men, who 
point to themselves, and say that they suf- 
fered many floggings at school, andit has 
made them the tine fellows they now are. 
Many of them are truly fije fellows, but 
one cannot help asking, is this really due 
to the floggings or to some of the many 
other influences that were at work at their 
public schools. We know one public school 
(possibly there are many) at which there is 
no corporal punishment at all. Some of 
the old-fashioned public school men may 
shake their heads over this, but we 
hazard a prophecy that from this school 
there will emerge just as many men of the 
best type as from those public schools where 
flogging still prevails. : 

Juvenile courts are not perfect.. Nobody 
connecied with them pretends that they are. 
They are capable of improvement, and we 
believe they are improving. But, because 
they are not yet perfect, and because there 
is still- too much juvenile crime is no reason- 
at all for getting into a state of panic and 
reverting to purely punitive measures in 
substitution for what. are now well-tried 
methods of constructive treatment. There 
is: plenty of room for. reform, but, reaction. 
must-not be mistaken for reform:— Justice of 
the Peace. + 
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; : -Extracts from Contemporaries. l 


A later Reporter who became Lord 
Chancellor. . 

In last week's Notes mention was made 
of the names -of many who began’ their 
active legal career in the ranks of the re- 
porters, and among these it will be recalled 
there was one, Lord Campbell, who reached 
the Woolsack in his later days.” From the 
reporter's task to the supreme position open 
to a member of the Bar was, indeed, a 
notable rise, but it was not the last instance 
of one beginning in the same level who 
likewise climbed to the proud position of 
Lord Chancellor. This was Farrer Herschell, 
a fact not generally remembered. In 1862 


.there were a goodly number of reports 


catering for the needs of the Profession, 
but one publisher thought there was room 
for still another, and so a new series was 
launched, bearing the title “The New 
Reporis,” with a ‘staff of reporters which 
no other excelled as regards academic dis- 
tinction, most of them being Fellows of 
Oxford and Cambridge and bearing names 
soon ‘to be better known in the Profession. 
The staff included Leonard Courtney, 


Frederic Harrison, W. Court Gully, John’ 


Rigby, Farrer Herschell, Horace Davey, 
an 
became a notable chairman of committees 
and Deputy Speaker of the House of Com- 
mons ; the second became a notable pub- 
licist ; the third a famous Speaker; the 
fourth a Lord Justice; the fifth became 


Lord Chancellor; and the sixth a Lord of 


Appeal, as did also the seventh as well as 
being one of the wittiest of the many witty 
men who have ‘adorned the Bench. Despite 
this galaxy of legal and academic talent, 
the New Reports failed to maintain them- 
selves for very long, ceasing in 1865, 
shortly before the Law Reports came into 
being. - é 


Recruits from the New Reports. 

Most of the staff of the New Reporls, 
as may be gathered from the mere men- 
tion of their names, did not remain very 
long at reporting work; much more stren- 
uous and lucrative employment fell to 
them, and to that they devoted themselves. 
Others eventually rose high in the Profes- 
sion, but more slowly, and were content 
to continue longer in carrying out the 
arduous labours of reporting. Among these 
latter was James Stirling, who almost alone 
of the staff of the-New Reports was not a 


GC. S. O. Bowen. Of these the first. 


Fellow of his College’; and thereby hangs 
a tale which is recounted in the Life of 
Alexander Macmillan, the distinguished 
publisher. In a letter to his friend Vansit- 
tart, dated the 14th April, 1860, Macmillan, 
in giving the latest Cambridge news, says, 
“You, of course, saw the classical list and’ 
were astonished to find oaly two Trinity 
men in the first class, while there were four 
King’s men. Trinity consoles herself with 
the Senior Wrangler, who was worth more 
than three or four ordinary ones, being 
more than 4000 marks ahead of the second’ 
man ; but.a drawback occurs, he has re- 
solved not to goin for his fellowship under 
the new statutes. It is a curious case where 
what was intended as a liberal movement 
has proved, in one instance, narrower. 
Stirling, who is a Presbyterian, though a: 
liberal one, would willingly have signed 
the Articles, but he hesitates, and, indeed, 
has determined, to lose his fellowship rather 
than declare himself a bona fide member 
of the Church of England. It is very fine 
in him, for he is by no means a rich man, 

and is going tothe English Bar. He has, 
however, a strong, clear head and a brave 
heart, and will get on”—a prophecy which 
jn the fulness of time was realised. But, 
apparently, Stirling did not yet feel him- 
self able to give up law reporting altoge- 
ther, so, on the foundation of the Law 
Reports, he joined its staff and continued a 
valued member till his practice, always 
growing, became such as to absorb all his 
time. On Rigby taking silk in 1831, Stirling 
succeeded him as Attorney-General's 
“devil,” and five years later his old col- 
league on the New Reports, by now Lord 
Chancellor Herschell, appointed him to the 
judgeship rendered vacant by the death of 
Mr. Justice Pearson. Four years later he 

was made a Lord Justice, where from time 
to time he found himself sitting with two 
other senior wranglers—Lord Justice Romer 
and Lord Justice Moulton. 


Other Promotions from the Law 

Reports. 

-Iş is interesting to note that Stirling had as 
colleagues on the Law Reports three others, 
who in time’ were promoted to the Bench. 
These were L. W. Cave, Arthur Charles 
and Gainsford Bruce, each of whom con- 
tinued for some time in that capacity, eaca 
finding the training he thereby acquired 
of great value when in time he .was ap- 
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“pointed to the Bench. So far as the pre~ 


sent writer can recall, the names just ` 


mentioned were the last who from reporter- 
ships reached the more exalted position 
‘of being members of the High Court 
judiciary. Indeed, what may be called the 
haleyon' days when the reporter might 
legitimately .aspire to exchanging his task 
for. the more august place on the Bench’ 
seem to have passed away with those men. 
Since then one or two who have reported 
have become stipendiaries, colonial judges, 
or county court judges, or masters, 
but even these minor posts seem 
to be beyond the grasp of modern re- 
porters. To some extent this may be ac- 
counted for by the experience of one who 
excelled as a reporter, but apparently sigh- 
ed for something better and at last was 
nominated for a Mastership of the Queen’s 
Bench Division, only to hold it for three 
days. At the end of that time he threw up 
the appointment and went back to his re- 
porting, his explanation of this abnormal 
proceeding being that he “could not stand 
being worried by d——d solicitors’ ‘clerks 
on irritating points of practice.” Resum- 


ing his notebook and pen, he found himself. 


quite happy for the remainder of his days— 
The Law Times, dated January 2, 1937. 


Message to Lawyers. 

The following communication was sent to 
all the criminal law committees of the 
variousstate and local bar associations ‘by 
Hon. Justin Miller, Special Assistant to 
the Attorney-General of the United States. 

“Atthe mesting of the American Bar 
Association in Boston the Section of Crimi- 
nal Law presented to the House of Dele- 
gates the following resolutions, which were 
by that House adopted: . 

I. ` That it is the opinion of this Associ- 
ation that material improvement in en- 
foreement of the criminal law cannot be 
attained throngh alteration of the criminal 


law alone, but must be sought through. 


improvement in the character and attitude 
of the administrators on whom law's 
efficiency depends. 

I. ‘That, in the opinion of this Associa- 
tion, sociéty can be better . protected 
against crime if police forces are so or- 
ganized as to provide a high degree of 
continuity in office for all their personnel, 
including the chief and policy-directing 
heads thereof, and if the members of such 
forces are thoroughly trained in the 
technique of their work. 

Ul. : That every state and local bar 
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association be requested to appoint a 
prison visiting committee of approximately 
three members, the membership thereof to 
be changed annually, which committee 
shall at least once each year make a 
thorough investigation of the local penal 
institution, report. to its Association the 
findings of the committee, and be prepar- 
ed to interpret to the lawyers of their 
communily the purpose and problems of 
‘the said penal institution. 

IV. That for the assistance of the war- 
dens of the country some authoritative 
work on penal law should be compiled. 
Much of thelaw upon this subject is 
geared to the penology of a century ago. 
In the same manner that the American 

~ Law Institute is grappling with the pro- 
blem of modernizing our criminal law in 
its forensic¢ aspect, there should be under- 
taken a codification of the more peculiarly 
penal law of the different jurisdictions 
and that this Resolution and the need ex- 
pressed herein be called particuliarly to 
the attention of the Executive Committee 
of the various state and local bar associa- 

tions.” . 

You will observe that resolution No. 7: 
calls for no action, but a proposition, the 
truth of which cannot be questioned. As 
lawyers occupy many if not mostof the ad- 
ministrative offices referred to, it isa matter 
of particular interest to bar associations to 
take the necessary steps in each locality 
to secure the improvement which is needed. 

It will be noted again that in the case of 
resolution No. II no action is called for. It 
is possible, however, for lawyers, both as 
individuals in their respective communities 
and in their bar associations, to take an 
active partin re-shaping public opinion 
concerning police administration, and in 
encouraging the selection of better trained’ 
men to serve under more secure conditions. 
of tenure. : 

It will he noted that resolution No. II 
calls for action upon the part of each state 
and local bar association. The American 
Bar Association therein requests each state 
and local association “to appoint a prison 
visiting committee . . . which committee shall 
... make athorough investigation... and 
report...” Qualified authorities have 
stated that the penal institutions of this 
country and especially the local jails are 
in many instances schools for crime. The 
most effective way to improve present con-" 
ditions isto turn the flood light on these 
institutions, revealing existing conditions 
tothe public, in order that the intelligent 
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leaders thereof may take appropriate action 
in each case. | 

- It will be observed that resolution No. IV 
calls attention to the importance of moder- 
nizing criminal law as it applies to the 
field of penology. There is as great need 
for the attention of trained lawyers in this 
field of criminal law as in other fields. 
Up tothe present time it has been sadly 
neglected. 

Oliver Wendell Holmes has well said 
“the first requirement of a sound body of 
law is that it should correspond with the 
actual feelings and demands of the com- 
munity, whether right or wrong.” The de- 
velopment of our criminal law is and must 
continue tobe a problem for each state 
and for each political sub-division there- 
of. In this work the people of our various 
communities look tothe lawyers for guid- 
ance. The American Bar Association, act- 
ing upon the recommendation of the Sec- 
tion of Criminal Law, which in turn acted 
upon the request of the prison adminis- 
trators of the country, has referred this 
problem to the lawyers of the various com- 
munities. 

Very sincerely yours, 
(Signed) JUSTIN MILLER, 
Chairman, Criminal Law Section.”—The 
Journal of Criminal Law and Criminology. 


Banks and Banking. 

Plaintiff trust company sued on a con- 
tract whereby defendant and other local 
banks and trust companies, fearing a bank 
panic, had agreed to repay tothe plaintiff 
any losses sustained by it asa result of 
assuming and securing the liabilities of an 
insolvent bank. Plaintiff did incur a heavy 
loss, but defendant refused to pay its 
share of indemnification, contending that it 
lacked the power to enter into such an 
agreement although a New Jersey statute 
provided that trust companies should have 
all powers “necessary” to carry on a bank- 
ing business. Held, that a motion to strike 
out the complaint should be denied, because 
the agreement was within the defendant's 

“necessary” corporate powers. Trust Co. of 
New Jersey 2. Jefferson Trust Co., 186 
Atl. 732 (N. J. Sup. Ct. 1936). 

Cases which have arisen under a federal 
statute similar to that of New Jersey have 
formulated the general rule that itis not 
within a bank’s “necessary powers to 
guarantee, without benefit to itself, a debt 
in which it has no interest, but that a 
guaranty for the bank’s own benefit is 
within its power. In applying this principle, 
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the courts, Beds holding that a bank has 
bound itself, have tacitly required that 
there be a reasonable relationship between 
the actual or the probable gain to the bank 
under the guaranty and the extent of the 
bank's liability. And here, too, the court, 
relying largely on dicta in the widely 
publicized case of O'Connor v. Bankers 
Trust Co., and ignoring two contrary deci- 
sions involving closely related situations in 
other jurisdictions, appears to have been 
motivated by the “benefit” doctrine, since 
the defendant's depositors and shareholders 
did receive a reasonable benefit from the 
guaranty. Usually the insolvency of one 
bank results in withdrawals of. deposits 
from other banks in the community, not 
only for the purpose of hoarding because 
of apprehension, but also to assist friends 
suffering losses in the insolvent institution, 
thus depleting reserves of the institutions 
still open, and forcing them to make hasty 
liquidations ataloss. The guaranty here 
was reasonably certain to react to the ad- 
vantage of the defendant's depositors and 
shareholders hy preventing such with- 
drawals, and by preserving, during the 
worst of the depression, the public con- 
fidence essential to the survival of local 
banks. Therefore, the defendant was pro- 
perly held to have had the power to sub- 
ject itself to liability upon the indemnifica- 
tion contract— University of Pennsylvania 
Law Review. 


Soviet Crime Decrease. 

Among the factois adduced by A. Shlya- 
pochnikov, Assistant Director of the Scientific 
Research Institute of Criminal Policy as ins- 
trumental in reduction!of crime in the So- 
viet Union are: Improvement in the living- 
conditions of the masses, the great growth 
in culture, abolition of unemployment and 


the rise in the’ standard of living in the 
village. 
This is substantiated by statistics. 


Assuming 100 per cent. as representing 
the number of criminal cases in ihe 
RSFSR forthe firsthalf of 1933, the per 
cent. for the second half was reduced to 
93.1; at the close of 1934, it-was 69.9 per 
cent; in the first half of 1935, 60.7 per cent. 
This reduction is representative of the other 
republics of the Soviet Union. | 

“Property crimes, by far the largest cate- , 
gory, decreased 6l.4 per cent. in the 
first half of 1935 as compared with the cor- 
respending period of 1933. 

The chief causes contributing to juvenile 
crimes were homelessness, neglect and 
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adult's instigation and recruiting of 
children for criminal acts. The measures, 
viz: “Abolition of Child Homelessness and 
Child Neglect” and the Law of April 7, 
1935, on “measures of fighting against 
crimes among juveniles,” have played.a 
most important part in reduction of juvenile 
criminality. 

Corrective labour plays a most important 
role in the effectiveness of the Soviet juridi- 
cal policy of reclaiming youth for whole- 
some and constructive social living. S. W. 
D. (From Moscow News, May 1, 1936).— 
The Journal of Criminal Law and Crimino- 
logy. 


Torts—Mental Anguish. 

The defendant undertook to inter the 
body of plaintiffs’ father in their presence, 
but buried the body inthe absence of the 
plaintiffs, who brought actions in tort to 
recoyer for the mental pain and suffering. 
Held, that plaintiffs had a right to witness 
the interment, to have certain knowledge 
of the last resting place, and to the solace 
of the last leavetaking, which rights were 
“implicit” in thé “quasi right in properiy” 
in the dead body andin the domestic re- 
lationship ; and that since the invasion of 
such rights was found to be “wanton” and 
‘“eallous", plaintiffs could recover for their 
emotional distress. Spiegel v. Evergreen 
Cemetery Co. 186 Atl 585 (Sup. Ot. N. J. 
1935). OR 

The concept of rights with regard to 
dead bodies and their disposition has, of 
course, expanded since the early common 
law view that dead bodies were nullius in 
bonis. Founded either upon the duty im- 
posed by the criminal law to dispose of a 
corpse so as nob to create a nuisance, or an 
alleged right of the deceased to be buried, 
a right in certain persons to the custody 
and disposition of the body has come to be 
recognized. Although there is language to 
the effect that this isa property right, in 
the general sense, most courts vaguely 
define it as a “quasi right in “property” 
and, some add as a qualification, that such 
right is held as a “sacred trust” for those 
who have an interestin the body. With 
this ambiguous property right asa basis, 
courts have held that there is a correspofd- 
ing duty not to interfere with the disposi- 
tion of the body, and that mutilation, ex- 
posure, or detention thereof, is actionable, 
Starting with the above mentioned “duties” 
and “rights”, some courts, through a process 
of logical legerdemain, have constructed 


a right to the solace and comfort of the. 
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burial rite. Still others have succeeded in 
reaching the result they desired by create 
ing tort liability out of bailment and con- 
tractual obligations, and even out ofan 
alleged interference with the enjoyment of 
the “title” of the deceased and his heirs 
tothe particular lot in the cemetery. It 
it to be noted, however, that in most of 
these cases there was some accompanying 
physical damage to the corpse, and hence 
an invasion of the alleged “quasi rightin 
property’. Only afew courts have prefer 
red to place the source of the asserted right 
to witness the interment primarily in 
affection, religious sentiment, and social 
approbation. The court in the instant cases 
although seeking to limit the nature of the 
recovery to tort liability, was obviously in- 
fluenced by the express undertaking by 
the defendant to inter the body in the 
presence of the plantiffs. Moreover, the 
grounds avowed as the source of the right 
to witness the burial seem to be of doubtful 
validity. Thus, little can be said in-favour 
of the view that such isa “right” incident 
to the common law “duty” to bury. How- 
ever, the express mention by this court of 
the other sources of the right, namely the 
domestic relationship, marks a further 
destruction of the demarcation between 
merely morally reprehensible conduct and 
orthodox legally protested interests. But 
since there was no pLysical damage to the 
corpse here, it is regrettable that the court 
Gid not take a clearer stand on the assertion 
and definition of such aright—the existence 
of which appears to be desired by all 
courls—hy assigning solely its true basis, 
the sentiment attached to the relational 
interest—University of Pennsylvania Law 
Review. 


“Special” Costs. 

The Evening News reports a case in which 
the Southend justices ordered a motorist to 
pay costs, being apparenly in respect of the 
attendance of a special constable to give 
evidence. The matter seems to have ex- 
cited a good deal of interest, and ib is even 
stated that the Home Office is enquiring 
into the case, presumably on the general 
question whether special constables ought 
to be treated as Policemen or as ordinary 
witnesses. 

In the Southend case the Police point of 
view was that they had to bring the spe- 
cial constable as a witness because they 
did not know whether the offence would 
be admitted or denied; and asa special 
constable may lose income by attending a 
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Police Court hé must be paid like any other 
witness. The defendant, however, said hé 
told the Police atthe time of the offence 
that he would plead guilty, and so he con- 
sidered ke ought not to have to pay wit- 
nesses’ expenses. - 

The justices undoubtedly had the power to 
impose cosis, and if they thought the Police 
were bound to bring a witness to prove their 
case, they were quite justified in making the 
defendant pay out of pocket expenses. Un: 
paid special constables ought to be treated 
like ordinary witnesses and reimbursed if 
they are put to expense by attendance at 
Gourt.. Ifa defendant has said clearly that 
he will plead guilty to a summary offence, 
however, it does seem alittle hard if he 
is made to pay for witnesses, none the less. 
. Bat it must always be borne in mind that 
the prosecution must be prepared to prove 
a case. 


And “Special” Evidence. 

- Another special constable, who has re- 
ceived some publicity, certainly avoided 
putting the defendant to any expense: in- 
deed, he rather overdid it, for he failed to 
putin an appearance in support of his own 
prosecution at Tottenham and the Magis- 
trates dismissed tke case. 

, This “special? has unconventional ideas 
about the law of evidence. He wrote a 
letter enclosing his official notebook and 
saying that it wasimpossible for him to get 
away from his work. 

He is rather fortunate that sosts were 
not given against him, but, as it was a 
summons against a motorist, and motorists 
go often write letters themselves instead of 
putting -in an appearauce, probably no one 
is any the worse except the authority that 
might have been entitled to a fine.—Justice 
of | the Peace. 


Contempt— What Constitutes Con- 
tempt. 

A member of a labour union was indicted 
for assault. While the cause was pending, 
friends seeking to raise money for his de- 
fence circulated letters and handbills ad- 
dressed to fellow union members, which 
stated that he was “framed” by a rival 
faction cf the union but made no mention 
of the court. Upon affidavit of the district 
attorney, the persons responsible for the pub- 
Jications were ordered to appear and were 


adjudged guilty of contempt. The defendants. 


upon writ of error argued that as a matter 
f Jaw the-acts charged _ did not constitute 
tempt, Held, that acts having a reason- 
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able tenancy to prejudice a fair trial may 
constilute contempt. ‘Judgment affirmed. 
Woodbury v. Commonwealth, 3 N. Is. (2d) 
779 (Mass. 1936). 

Although this case represents little de- 
parture from authority, its implications for 
the activities of defence commitiees are 
startling. It is well accepted that acts hav- 
ing a reasonable tendency to influence an 
impartial trial may be in contempt of court, 
without proof of their actual effect. State 
v. Howell, 80 Conn. 668, 69 Atl. 1057 (1908); 
Telegram Newspaper Co. v, Commonwealth, 
172 Mass. 294, 52 N. E. 445 (1899). 
The absence of intent to prejudice 
fhe outcome of the case is no defence. 
Globe Newspaper Co. v, Commonwealth, 
188 Mass. 449, 74 N. E. t82 (1905); Matier 
of Sturoc, 48 N. H. 428 (1869). Nor is the 
mcde of publication controlling: indirect 
contempts by publication are not confined 
Matter of Shuler, 
210 Cal. 377, 292 Pac. 481 (1930) (radio 
address);. Queen v. Castro Onslow's and 
Whalley’s Case, L. R. 9 Q. B. 219 (1873) 
(pulic speech); J. & P. Coats v. Chadwick 
[1894] 1 Ch. 347 (circular Jetter). Thue, 
any statement of the “facts” of a pending’ 
case which has á considerable circulation 
in the vicinily of the trial may be a. 
contempt. Telegram Newspaper Co. v. 
Commonwealth, supra; Bee Publishing Co. 
v. State, 107 Neb. 74, 185 N. W. 339 (1921). 
Yet the power to punish for contempt is. 
an essentially arbitrary power which should 
be exercised only with reluctance; ‘the 
wisdom of a particular use cannot be eval- 
uated by a review of the authorities. -See 
State ex rel, Att'y Gen, v, Circuit Cout, 97 
Wis. 1, 8, 72 N. W. 198, 194 (1897) cf. 
Nelles and King, Contempt by Publica- 
tion in the United States (1928) 28 Col. L, 
Rev. 401, 525. Within them, as viewed 
by this decision, the power apparently 
could be used: to curtail drastically activi- 
ties of defence committees which are 
ordinarily taken for granted. Representa- 
tions of the facts of a case by sympathizers 
engaged in raising funds for an adequate 
defence would seem to have a justification 
not present in the case of less legitimately 
interested parties. See Queen v. Castru, 
Onslow’s and Whalley’s Case, supra, at 
225. The support of a defence committee 
is particularly necessary it there is in fact 
reasonable cause to suspect a ‘“freme-up”, 
the assertion in the instant case most open 
to objection, since if true the task of the 
defence is greatly increased. Moreover, 
the obviously partisan source of such in« 
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formation should tend to minimize ;its pre- 
judicial effect. See In re Hbsworth, 17 Vict. 
L. R. 391, 404 (1891)—Harvard Law 
Review. 


Somnambulism as a Defence. 

Of two mencharged at the recent Sur- 
rey Quarter Sessions with attempting to 
break and enter premises, one put forward 
the defence. that he must have been walk- 
ing in his sleep and that he had no re- 
collection of what had happened. The other, 
who claimed to be a psycho-therapist, said 
his companion’s condition suggested a state 
of dzmentia praecox. 

. The jury cannot have believed either 
of them, for they were both convicted. 

Ifthe statement about somnambulism 
were accepted, there would be a good defence 
to the charge. The act not being accom- 
panied by the will of the doer, could not 
constitute acriminal offence. This would 
bea much better line to take than that 
suggested by the so-called psycho therapist, 
which .might have landed bis companion 
in a criminal lunatic asylum. 
| In order to succeed, a, stcry of sleep- 
walking would need to'be supported by 
some history of previous incidents. No 
jury is likely to believe the bare- story of 
the prisoner when it is so improbable on the 
face of it.— Justice of the Peace. 


Income Taxes—What is Income. f 

The petitioner’s sole occupation was the 
administration as trustee of several estates, 
for which he received commissions which 
he turned over to a‘law firm in return for 


office accommodations and legal advice. He. 


was forced personally to reimburse a trust 
estate for losses resulting from an impro- 
per investment, and incurred legal ex- 
penses in connection with the settlement. 
The petitioner sought to deduct these losses 
and expenses from his gross income, under 
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a section of the Revenue Act which pro- . 
vided that “in computing net income there 
shall be allowed as deductions: (a) All the 
ordinary and necessary expenses paid or. 
incurred . . in carrying on any trade or 
business... . (e). . . losses sustained 
. . . if incurred in trade or business . ..” 
45 Stat. 799, (1928) 26 U.S. ©. § 23 (1934). 
The Board of Tax Appeals disallowed the 
deductions, and the taxpayer appealed. 
Held, that since the expenses and losses 
were incurred by the petitioner as an in- 
dividual, the Board's finding that they were 
not incurred in trade or business was supe 
portable. Order affirmed. One judge dis- 
sented. Stuart v. Commissioner 84 F (2d) 368 
(C. ©. A. 1st, 1936, (c2rt, denied 1935) 4 U. 
5. L. Week 146. f 

The court's reasoning that the petitioner 
in this case was perhaps . engaged in busi- 
ness as trustee, but not individually, seems 
unacceptable. In view of the absence of 
the profit motive, the Board's finding was 
probably supportable on the ground that 
the taxpayer was not engaged in business 
at. all, within the meaning of the statute. 
Cf. Van Wart v. Commissioner, 295' U. S. 
112 (1935). The regularity of his attendance 
at an established place of business, on the 
other hand, renders possible an opposite. 
conclusion. Cf. Whitney v. Commissioner, 
73 F. (2d) 589 (O. C. A. 3d, 1934) (racing: 
stable); Plant v. Walsh, 280 Fed. 722 (D. 
Conn. 1922) (gentleman farming). The. 
court upheld thz Board, however, by relying 
on the fact thatthe loss was not borne by 
him as trustee, but individually. To con- 
clude therefrom that as an individual he 
was not engaged in the busines of being a 
trustee seems patently illogical. The 
case appears  indistinguishable from 
thatof an agent of a corporation, whose 
losses resulting from liabilities . personally 
incurred have been held deductible.— 
Harvard Law Review. : 





WIT AND HUMOUR. 


An Avenging Uncle. - 


In a will dated May 27, 1861, at Atlanta,’ 


Georgia, the testator made the following 


unusual bequest aimed at G. T, the husband 


of his niece. z 
“It is my will that $1,000 be put at inter- 
est of my means for other purposes, to wit: 
In view of and in anticipation of G.T. 
committing some crime worthy of prosecu- 


tion, cf which heis capable; that it shall be’ 
the duty of-my said- executor to employ’ 


paid interest -and- principal if necessary in 


employing a lawyer to prosecute him in all 
Civil Matters, and if there should be a case 
that would send him to the penitentiary or 
stretch his neckno means shall be with- 
held in prosecuting him to the death as he 
is aswindler, aliar, and scoundrel and- 
hypocrit, and should my said executor: 
fail to do this my willin relation to Tem- 
pleton, then and'in that case they shall forfeit 
all the interest they have in said estate as ` 
above mentioned.” Case and Comment, 
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ACQUITTALS AND CONVICTIONS. 


IN 


' CRIMINAL LAW 


By Mr. N. Kasturi Ranga Iyengar, Advocate, Madras. ' 


Mr. Justice Brdce says in R. v. Plummer 
(see (1902) 2 K. B at page 339) ; 

I think it is a very dangerous principle 
to adopt to regard a verdict of not guilty 
as not fully establishing the innocence of 
the Person to whom it relates. If it is 
to be applied at all, it would apply to 
persons tried at the same time, and yet 
it is perfectly clear upon the authorities 
that if two perscns are tried together upon 
a charge of conspiracy with one another, 
and one is acquitted by the jury and the 
other convicted, the conviction cannot stand, 
although it is perfectly clear that the verdict 
of acquittal may have been obtained 
simply on the ground that, there was a 
failure of evidence to establish the charge 
against the person who was acquitted.” 
Therefore, on the trial of an indictment 
charging three persons jointly with con- 
spiring together, if one pleads guilty and 
has judgment passed against him, and 
the other two are acquitted, the judgment 
passed against the one who pleaded guilty 
is bad and cannot stand. l 

If an accused person is acquitted of an 
offence his innocence must be presumed. 
Hence the maxim, Nemo debit bis vexari, 
proj undet eadem causa, It has been 
held by Lord Reading, ©. J. in 
kR. v. Barron, (1914) 2 K. B. 570, 
that a man shall not be twice in peril of 
being convicted of the same offence, i. e. 
of the identical offence with which he was 
previously convicted or of any other offence 
of which he could have been convicted 
.on the same indictment or ‘information. ` 

This question came up for consideration 
this year, before the Court of Criminal 
Appealin England in the case of R.v. 
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‘Sheridan (2All E. R. p. 883). The appel- 


lant was charged under the Debtor's Act 
of 1869 and was tried summarily. before 
the Petty Sessions Court. The Justices 


found the appellant guilty but the sentence 


was not pronounced. They committed 
him for trial to Quarter Sessions on taking 
evidence as to his antecedents and on 
remand, another? charge was added and 
he was committed for trial on both charges. 
In answer to the first charge the appel- 
lant raised a plea of autrefois convict 
which was overruled. It was held by the 


‘Court of Criminal Appeal consisting of 


Lord Hewart, L. C. J, Humphreys and 
Hilberry, JJ. that the plea of autrefois 
convict was established. There was an 
adjudication here in that the Justicas had 
pronounced’ a finding of guilty. Though 
they had not proceeded to sentence the 
prisoner, the finding of guilty was held 


. sufficient to attract the provisions of the plea 


relating to autrefois convict. 
The above case was further followed by 


-the Court of Appeal in’ England in the 


case of R.v. Grant reported in 2 All E. 
R. 1156. The appellant in this case, on 
a charge of larceny, pleaded guilty before 
a Metropolitan Magistrate. He was com- 


mitted to Quarter Sessions for trial. The 


Magistrate wrote to the clerk of the peace 
for the county of London as follows : 
“Lam committing for trial to-day James 


Grant. He pleaded guilty and consented 


to my jurisdiction. In view of his record 
and ‘age, I ‘obtained a report during 
remand on bail from the Institute `of 
Scientific Delinquency. I enclose a copy 


‘of that ‘téport. “I feel it is a case’ that 


Quarter Sessions should deal with." At 


bees 


the trial on committal, thé appellant, who 
did not offer any evidence, stated that 
he had no fair trial for the. reason that 
the . Magistrate first told. him “that he 
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Law and so far às the former is concerned 
itis covered by section 403 of the Code of 
Criminal Procedure. Section 403, Criminal 
- Procedure Code, is wider than the rule of 


would give him six months’ hard ‘labour, : autrefois -acquit in England (See Emperor 


but had subsequently changed his mind 
- and committed: him for-trial.. It was beld- . 


by? thé Qourt of Criminal Appeal that the - 


appellant had been already convicted of 
the ‘offence charged and therefore, a plea 


v. John Me Iver, 162 LC. 592). Section 
403, Criminal Procedure Cade, is exhaustive 
and generally speaking it is" not possible 
to add toit. A person who has once been 
tried by a Court of competent jurisdiction 


Of autrefois convict should be entertained. ` for an- offence and convicted or acquitted 


In R.v. Sheridan, the Court decided 


that while a Court has power to deal with - 
the matter summarily at any stage of the _ 


proceedings, and while the Court has power 
to commit for trial a man with regard to 
whom itis otherwise disposed to deal with 


summarily up to the time it has convicted or- s. 236, Criminal 


acquitted him, ihe Court of Summary ~ 
Jurisdiction has no .power, once it has 
arrived at -ils decision to convict, to alter 
its decision, because the man has been 
previously convicted. The only matter the 
_Oourt then has to deal with is the matter 
óf sentence. Now the only difference 
between Sheridan’s case and Grants case 
‘is this: Sheridan pléaded not guilty, was 
tried by the Petty Sessional Court and 
convicted, while Grant pleaded guilty. 


of such offence, shall, while such conviction 
or acquittal remains in force, not be liable 


to be tried again for the same offence, nor ` 


on the same ‘facts for any other offence fer 
which a diferent charge from the oné made 
against him, might have been made under 
Procedure Code, or 
for which he might have been convicted 
under s. 237, Criminal Procedure Code. 

It must be noted that the. principle of 
‘autrefois acquit’ applies only in the event 
of an acquittal. A discharge does’ not 
amount to an acquiltal. and, therefore, it 
is no bar to a subsequent trial. But 
Justice Subramania Iyer of the Madras 
High Court in Emperor v, Chinna Kaliappa 
Guundan, 29 Mad. 126 (F. B.) in his dis- 
senting judgment was of opinion that it 


_The Court of Appeal held that there is should be a bar on thé ground of a plea 
no distinction in law between a conviction ‘analogous to the plea of autrefois acquit. 
by verdict. of a jury or the Court and a This opinion was not generally’ accepted 


-man béing convicted by his own edhfession, 
commonly called a plea of guilty'and thé 
‘decision in Sheridan’s*case; therefore, would 
be'binding. 

1- Thè, Indian law on this subject is only 
very slightly different ` from the „English 
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by all the High Courts.in . India, as it has 
þeen repeatedly. held. that the Gode is 
exhaustive on, the subject of. autrefois 
acquit and it is not permissible to add to- its 
provisions. -E 





eo " “SUSPECTED PERSONS. ~ -à 


a -Can perm loitering with intent to 
tommit felony who isnot a’ reputed thief, 
and who -hasnever been suspected - for 
any actions of his own, become a suspect- 
ed person merely by reason of association 
‘with others who are: suspected persons, or 
reputed thieves? ` 

JA metropolitan magistrate recently an- 
swered this question “in the’ affirmative, 
Two- men were charged together as’ sus- 

pected persons, It-was proved that one 
camie within the class cf suspected persons 
or reputed thieves. ‘All that was knowh 
about the other “man was that he had been 
seen frequently inthe company of. known 
thieves. It was held that this made him a 
suspected person. s 

“This seems reasonable. Of- 


‘course if 


a man were the brother of a thief, it 
would be unreasonable to assume anything 
against him merely because he was seen 
“frequently with his own brother; but apart 


‘from such cases as that, we think that the 


fact that a man is seen constantly in the 
company of thieves raises a presumption 
which he may be called upon to answer 


-that he belongs tothe class known as sus- 


pected persons, and if he is found loitering 


ath intent to commit felony, he is liable 


to be convicted under the Vagrancy Act. 

2. In the second case, reported at page 
847 of Vol.C,two men were charged to- 
gether, one of whom was a suspected per- 
son, the other of whom was not, The 
second man was convicted of aiding and 
abetting the first. 
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+ This seems rather-startliog at first. One 
-is inclined tosay that the .positions. of 
principal and aider and abettor are 
. Interchangeable (ses Du Cros v. Lambourne, 
[1907] 1K. B. 40; 70 J.. P, 525), and that.a 
man who is not.-a suspected person cannot 
“by the device of calling him an aider and 
bettor be convicted and punished just as 
ifhe were a suspected person. But the 
positiog is not as simple as' thate We 
Shall try to put the arguments - on both 
-sides of this problem. .- >. : 
It may be argued that in an offence of 
‘this kinda man must have guilty know- 
‘ledge, in order that he may .be. convicted 
of aiding and abetting. Wethink this is 
“so, but how far must such knowledge go? 
.Obviously .he must know. that he is aiding 
:and. abetting in loitering with intent to 
commit felony, but must he -also know 
that he is aiding and abetting a suspected 
person ? ae in bana she Ba 
Ignorance of fact is symetimes a complete 


defence toa criminal charge, thatis to say, ` 


a person who acts under a mistake as to 

facts, but with an honest and reasonable 
‘belief that certain facts exist; may be in 

the same postion as he would. havé been 
-if those facts had actually existed. That 
‘defence is not, however, always available. 
‘ı The authorities seem to show that if a person 
- commits an act which is in itself wrong from 
-a moral point of view, he does so at the 
«risk ofits being also against the law. In 

Ry v. Prince (1875), L. R. 2 C. C. R. 154; 39 
‘J. P. 676, a case of ‘abduction, the prisoner's 
: + belief as tothe age ofa girl was held to 
_be.no.defence. The act was . absolutely 

prohibited by law, and was in itself im- 

moral. It will be noted that it took a 
“statutory provision to provide a defence of 
_ honest and reasonable belief.as to: aze in 
- certain cases. : 

In the case of a person loitering in the 
-company of another man with intent to 
„commit felony, their common purpose is 
.certainly wrong in the moral sense whe- 
| ther it turnsout tobe against the criminal 
-law ornot. Therefore, it can be argued a 
-man who  loiters with intent. to commit 
-felony in concert with another man cannot 
-put’ forward the defence that - he was ùn- 

aware his companion .was a suspected 
.person -oré& reputed thief. He takes the 

risk of that, and cannot avail himself of 
~a defence -that he was mistaken as to 
- facts.. EA ae : : =o n 
This has the curious result that a per- 
‘son who is not liable in any circumstances 
40 be convicted .as a principal..may .be 
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convicted as an-aider and-abeftor. That: 
however, does . not seem tous to :offénd 
against any principle. ..See thé cases..cited 
at page 847 of Vol, O. There aie certain 
offences that can be committed only «by 
aliens,- but it is.-expressly provided that 
aiders and abettors may be punished, 
though we think that in these -cases, -the 
defence of mistake.of fact might--often 
be available because there are-many things 
‘that a man might do honestly and innocente 
Jy if he~had no reason to suspect that, 
person whom he was helping | was ‘an 
alien. at : Sete be EY 

There is, too; under section 7 of the Li- 
censing Act, 1902, an.. express’ provision 
asto aiding and abetting a dranken. pers 
‘son, under which it would be.manifestly, 
-absurd to convict. a sober person as. being 


himself a drunken parson. 


But there are arguments on the. other 
side. . It may be said that being a suspected 
person or a reputed thief is really a part 
‘of the offence itself, and a part in which no 
-other person could be said to aid and abet. 
To this it might be objected that if so 
itis equally impossible for a female to aid’ 
and abet a male’ parson guilty of impor-: 
tuning, she not being a male-psraon, or- 
an alien guilty of an,-ofence, the aider: 
not being an alien. But there is a real dis- 
tinction. Thsre is nothing criminal about 
being, an alienor a male person, whereas 
there is a taintof criminality in bing a 
suspected. person, or reputed thief. A 

Moreover,, if it- be proper ‘to convict’ of 
aiding and abetting a suspected p2rsdn, 
where does this lead ? A convict on-licencs 
or a person wh) .-is qualified by certain 
convictions to belong to a-p articular class, 
may be sentenced to a year's imprison- 
ment foroffences under the Prevention.of 
-Grimes. Act, 1871: Is a parson who has 
‘never been convicted at ali, but who aids 
sand abets such a person, to be Hable toa 

2av's imprisonment for being: found with 
the other in circumssancas such as tosatisfy 
the court that the two were about to com- 
mit an offence punishable oa-admission or 


-o1 indictment or sumimary conviction, or 


again, if A aids and abets B, B. having 


_-been previously. cinvicted of an offence 


punishable more heavily on a . second 
‘eroviction, is A, who has never been ‘cons 
wicted - bafore; liable to the” increased 
punishment because he his. aided, and 
‘abetted :B, although, if he had offended- 
alone he would have been liable for punish 
ment only: as-for-a first offences ?- To a 
On the ; whole, . we--feel that.;as. a matter 
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of pure law a conviction of a person for 
‘aiding and abetting a suspected person 
loitering with intent may be justified, 
though the matter remains open to doubt. 
‘We confess, however, to a strong dislike 


of what must look like-a device for con- . 


Wicting apérson who ¿is not within the 
class of perscns liable to conviction. That 
being s0,. we suggest the better course 


‘may beto refuse to convict unless and ~ 


-until there is High Court authority for 
doing so. After all, there need: be no 


anxiety. to convict in such a case, for if the. 


defendant should be guilty on a subse- 
-quent occasion of ‘similar conduct, the 
fact of his previous appearance in court 
-and the. circumstances that led to it might, 
“we suggest, be evidence that he now be- 
‘longed to the class of suspected persons. 

If, however, 
‘convict, we think it would be quite wrong 
-to word the conviction as ifthe defendant 
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were himself a suspected person. He is 

not a suspected person, and the convic- 

tion should not recite that heis. Noone 

would recite in a conviction that a female. 
person was a male person, or that a British 

subject was an alien, and we donot think 

there is justification for labelling aman 

«who has never before bren suspect as a 

suspected person or a reputed thief. 


“The conviction should read, “For that 
he did tnlawfully aid and abet one, A B, 


in the commission of an effence punish- 


‘able on summary conviction, to wit, that 


the said A B, being a suspected person 
(or reputed thief) did unlawfully loiter,” 


The caseof Ledwith v. Ruberts, [1936] 
3 All E. R. 570; 101 J. P. 23; 53 T. L. R. 


etcetera. 


21, illustrates once again the difficulties 
‘that arise under the century-old Vagrancy 


Act, and of the’ need for its thorough 
ovetrhaul.—J ustice of the Peace. 





CRIMINAL LAW IN 1936. 


There have been few decisions affect- 
ing criminal law during the past year, 
‘and fewer still which can be considered 
‘as being of wide importance. The purpose 
of this articlé is to give a summary of 
those decisions’ of this branch of the law 
: which have been reported in the Law Times 
-Reports. 

_ The two most important decisions dealt 
‘with the right of magistrates to commit for 
trial after commencing to deal summarily 
‘with an indictable offence. In Rex v. 
‘Sheridan (155 L. T. Rep. 207) the following 
-principles- were laid down by the Court 
-of Criminal Appeal.: Magistrates do not 
‘deprive themselves of the right to commit 
‘for trial merely-by embarking on a sum- 
‘mary hearing of the charge. They do so 
only if they proceed to adjudicate on the 
case by convicting or acquitting; but once 
they have announced . their decision to 
‘convict, even though no sentence has been 
‘passed, -they cannot revoke that decision 
‘and commit for trial. Further, in view of tke 
language of section 24, sub-seclion (1), 
of the Criminal Justice Act, 1925, which 
is more specific and precise in its terms 
than the language ofsection 12 of the 
Summary Jurisdiction Act, 1879 (the section 
formerly in force), magistratesmay properly 
acquaint themselves with the record and 
antecedents ofthe accused person before 
deciding whether io deal summarily with 
‘ga indictable offence. 


That. decision was - 


carried one step further in Rex v. Grant 
(155 L. T. Rep. 209), where it was held 


that, if magistrates decide to deal summarily 
-with an indictable offence and the accused 


person pleads guilty, he bas then been 
convicted on his own confession, and the 
magistrates have no jurisdiction subsequ- 
ently to alter their minds and commit for . 
trial. ` 

: Another decision of imp:rtance affecting 
procedure was Rex v. Gee and others (155 
L. T. Rep. 31; (1936) 2 K. B. 442). That 
case decided that it is important that 
magistrates, when taking depositions, should 
comply strictly with the provisions of 
section 17 of the Indictable Offences Act, 
1848—that is to say, they must take the 
statements of wilnesses on oath or afirma- 
tion and put them into writing; the de- 
positions must thea be read over and 
signed by each witness, and signed also 
by the committing magistrates. The Court, 
of Criminal Appeal condemned the practice 
which had hitherto prevailed in certain 
courts, whereby the witnesses were examin- 
-ed from prepared typed statements ana- 
logous to proofs, copies of which were 
handed to the magistrates and their clerk, 
but not to the prisoner, and nothing was 
taken down in writing by the magistrates 
or their clerk, though each prepared state- 
ment was checked by the clerk and 
ultimately signed by the witness. Such 
irregularity in the.taking of depositions 
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the court held, rehdered the proceedings so 
defective that there was no lawfulcommittal 
for trial within the meaning of/section 2, 
sub-section (2), - of. the - Administration 
of Justice (Miscellaneous Provisions) Act, 
1933, and the subsequent trial became a 
nullity. a 

Other decisions are of only minor impart- 
ance and may be briefly recapitulated. In- 
Rex v.: Roberts (154 L. T. Rep. 276) the 
court called attention to the -fact that the 
language of proviso (f) (iii).of the Criminal 
Evidence Act, 1898, under which a prisoner | 
who “has given evidence against any other 


person charged with the same. offence,” | 


may bè cross-examined as to a previous 
‘conviction, must be strictly construed. The 
‘proviso does not come into operation merely 
where two prisoners are joined in one 
indictment, and one gives evidence against 
‘the other; the offence with which each 
is charged must be actually the same. 

Rex v. Goldfarb and another (154 L.T. 
Rep. 403) dealt with recommendations for 
deportation -orders in the case of stateless 
aliens. The Oourt of Criminal Appeal 
held that, when it is realised thata de- 
poriation order cannot be effectively made 
by the Secretary of State, it is not proper 
for a- court to make a recommendation for 
such an order in the belief that the 
Szcretary may be thereby facilitated into 
‘making some other kind of order affecting 
the alien. 

Rex v. Wicks (154 L. T. Rep. 471) was 
8 useful reminder of the law relating to 
criminal defamatory libel. It was made 
clear in “that case that, though a prosecu- 
tion for defamatory libel ought not to 
‘be instituted where the libel complained 
of is of so trivial a-character as to be 


‘unlikely either ‘to disturb the peace of the 


commuaity or seriously to affect the reputa- 
tion of the person defamed, there is no 
‘obligation on the part of the Crown to 


“prové that the libel would. have been 
unusually likely to provoke the wrath of < 


the person defamed cr that such person 


“ ‘was unusually likely to resent an imputa- 


tion on his character. 

Rex v. Phillips (182 L. T. Jour. 484) dealt 
with admissibility of evidence. Witnesses 
for the Crown had been cross-examined by 
defending counsel as to. alleged previous 
statements made by them which were wholly 
inconsistent with their evidence at the 
trial. The witnesses denied having made 


the alleged statements. - Defending counsel 


desired to callon behalf of ,the prisoner 
the persons to whom-the alleged previous 
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statements by the Crown witnesses were 
said to have been made, but the judge 
declined to admit their evidence, taking 
the View that the ‘questions put to ‘the 
‘Crown witnesses in cross-examination had 
been directed solely-to credit. The Court 
of Criminal Appeal held that, in the cir- 
cumstances of .the case, the questions in 
ercss-examination had been directed not 
to the credibility of the Crown witnesses, 
but to the very foundation of the prisoner's 
defence, and that, therefore, the evidence 
tendered for the defence ought to have 
been admitted. 

Rex v. Bishirgian and others (154 L. T. 
Rep. 499) laid down no. new principle of 
law, but merely applied the established 
principle that a prospectus may be render- 
ed false by omission to a case where a 
prospectus purported to invite investment 
in an old-established business which, with a 
view to expansion and obtaining additional 
capital, desired to acquire two other 


“businesses carrying on ordinary trade, but- 


omitted to state the fact that money was 
really required to finance a gambling, 
scheme for cornering the pepper market. 
One Divisional Court case may be noted; 
Davis v. Lisle (155 L. T. Rep. 23;. (1936) 2 
K. B. 434). In that case two police officers, 
believing that an offence of street obstruc- 


tion had been committed, went on .to . 


private premises to make inquiries. The 
owner arrived afew moments afterwards 
and demanded that the officers should 
leave. One of the officers, who was? in 
plain-clothes, then proceeded to produce 


his warrant card and was asSaulled by the” 
The owner was ` 


owner as he was so doing. 
convicted at the. police court of assault 
upon, and obstruction of, the officer when 


in the execution of his duty, and those - 


convictions were affirmed at quarter sessions. 
On appeal by the-defendant by case stated, 
the convictions were quashed by the Divi- 
sional Court. The Court were’ unanimous 
in holding that the attempt by the officer 
to produce his warrant card must be 
regarded .as evidencing his intention to 
remain on the premises despite the owner's 
request that he should leave, and that 
after that request, at any rate, the officer 
was not acting in the execution . of -his 
duty in remaining onthe premises. The 
question whether the officers had any right 
at all to enter private premises- for the 
purpose of making inquiries in such a case 
was mooted, but not decided, on the appeal. 
One member of the Court. did not deal 


with that point. at ‘all, Another member. 
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was not satisfíed that ib was the duty of 
the officers to enter private premises without 
the owner's leave. The third member 
expressed the view that, in entering the 
premises to make inquiries, the officers- 
were acting in the execution of their duty, 
and only ceased so to act by insisting 
on remaining after the request to leave. 
Very few statutes of the past year have 
dealt exclusively or mainly with criminal 
jaw, but mention should be made of the 
Coinage Offences Act, 1936 (26 Geo. 5,and 1 
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Edw. 8, c- 16), which has consolidated the- 
law relating to coinage offences, and the, 
Firearms (Amendment) Act, 1936 (26 Geo. 
5, and 1 Edw. 8, c. 39), which has amended 


-and strengthened the law with regard to 


firearms. The Public Order Act, 1936, which 
has justcome into force contains provisions 
of far-reaching importance relating to the . 
wearing of political uniforms and the 
holding of processions and public meet- 
ings.—The Law Times. ; ; 





Notes of Recent English Cases. 


Copyright — Infringement — Dramatic per- 
- formance. 

` The question whether an enterlainmentis 
given in public or in private depends 
solely upon the character of the audience. 
The presence or absence of visitors is not 
the decisive factor, nor does it matter 
whether the performance is paid or gra- 
“4uitous, nor is. it conclusive that admis- 
sion isfree or for payment, nor is the num- 
ber of the audience decisive. The perform- 
‘ance without the consent of the author, of 
a play ata meeting of a women's institute, 
membership of which was limited to the 
inhabitants of a particular village was held 
to bea performance in public amounting 
to an infringement of the author's copyright. 
(Lord Wright, M. R, Romer and Greer, 
L. JJ.) Jennings v. Stathens: (1936) 105 L. J. 
Oh. 855, 


Contempt of Court—Publication, before 
hearing, with commenis. 

Making comments not altogether favour- 
able upon another party to the action may 
amount toa contempt of Court, though it 
will notin every case be a contempt of 
Court. | 
“During the pende1cy of an action for 
slander of goods, a traveller and publicity 


agent of the defendants, sent without know- . 


ledge or authority of the defendants, cir- 
cular letters containing a copy of the state- 
ment of claim in the action along with 
disparaging comments on them. The 
letters were sent to potential users of cer- 
tain irade appliances for the sale of which 
there was keen competition between the 
plaintiffs and defendants: Held, that every 
libel on a person about to be tried would 
nob necessarily be a contempt of Court and 
the applicant must show that something 
had been published which, either is clearly 
intended, orat least is calculated, to pre- 


judice atrial which is pending. In this 
case the Court would not exercise its power 
to commit for contempt unless the Court 
Were satisfied as to the above intention. 
(Lord Hewart, C.J., du Pareg and Goddard, 
JJ.) Gaskell & Chambers, Ltd. v. Hudson, 
(1936) 105 L. J. K. B. 734. 


Insolvency—Firm—Service of Notice. 
Where a judgment for a debt had been 
recovered against a firm and a bankruptcy 
notice had been served on one of the 
partners and ata place which was not the 
principal place of business ofthe firm and 
the notice was not complied with: Held, 
that a receiving order could be made 
against the partner served. Each is a. 
debtor and eachis severally liable for the 
debt, but each is entitled to rely on what 
had been done by his co-debtor. (Lord 
Wright, M. R, Romer and Greer, L. JJ.) 
Debtor, In re (No. 24 of 1935) (1936) 105 
L. J. K. B. 364, 
Company — Directors — Appointment of— 
` Power of Company in General Meeting. 
One of the articles ofa company provid- 
ed: “Until otherwise determined by a 
General Meeting the number of Directors 
shall not be less than two nor more than 
seven”. Articles 83 to 85 of Table A of the 
Companies Act of 1903 were also adopted. 
By an extraordinary general meeting, 
the company appointed two additional 
Directors. Action was brought by the com- 
pany and two of the Directors claim- 
ing a declaration that the resolutions 
passed at the General Meeting whereby 
the defendants were appointed were 
ultra vires: Held, that the article quoted 
above did not have the effect of 
giving to the Directors exclusive power to 
appoint additional Direstors within the 
maximum limit and that the Article did not 
affect the inherent power of the company 
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Hanworth, M. R., Lawrence and Slesser, 
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retry, Lid.v. Witting: 
(1936) 105 Li J. Oh. 385. i i 


Extracts from Contemporaries.’ 


Air Passenger Rights. 

The case of F'osbrook2-Hobbes v. Airwork:- 
Lid., and another, which was decided by. 
Mr. Justice Goddard just before the end 
` of term (Times December 22) is an inter- 
esting exposition of the law,’ or part of 
the law, for these who let out aeroplanes 
on hire. The plaintiff was a lady whose 
husband was unfortunately killed in an 
aeroplane accident. As executrix for herself 
and her children, she sued both the owners 
of the aerodrome and ancther company who 
were actual owners of the ill-fated aeroplone: 
Against the first defendants her action 
failed. The learned judge found that, 
though they owned no aeroplane at all, 
they did hold themselves out; to the host 
of the passenger pariy, as principals to the 
contract of carriage. But their undertaking 
with him was no more than to provide a 
safe aeroplane and a competent pilot. 
These duties the learned judge appears 
to have found that the first defendants 
did discharge. They were accordingly 
exempt from liability, certainly to anybody 
who were notin contract with them, which 
was the deceased husband's case”. The 
position of the second defendants was 
different. Their servant, the pilot, ecm- 
petent though he may have been, was 
negligent. The plaintiff, therefore, did not 
even have to invoke the tag res ipa loquitur, 
though the judge was apparently ready 
to give the benefit of itifhe had before 
him no cthér evidence than the mere 
occurrence of the accident. The second 
defendants pleaded special conditions on 
the carriage documents which exempted 
them, but could not show that the host of 
the. party had agreed to them. -The casé 
may raise some misgivings as to tke 
liability of the first defendants, and on 
that point, may go -higher—The . Law 
Journal. . 


Return Tickets. - 

-It is not easy to interpret the complicat- 
ed arguments of the omnibus owners 
who lately challenged the decisions of the 
Traffic Commissioners and of the Minister 
of Transport (R.v. South-Eastern Traffic 
Commissioners, ete, Times, December 17). 
The owners were applicants, for-rules for 


certiorari and mandamus, and their applica- 
tion in effect was a challenge of the right 
of Commissioners in one area who “back” 
a licence which has already been granted 
in another area to add terms or conditions 
which were not imposed when the licence 
was first granted. The same challenge 
was attempted in 1933, but without success. 
The decision is ‘not in the law reports, but 
will be` found in the best textbook and a 
technical newspaper to which it refers. It 
is quite obvious from section 73 of the.1930; 
Act that- “backing” Commissioners, have 
the sarne power of making conditions as 
those who. originally grant a ‘toad service ` 
licence. The only difficulty_is to find im 
the Act any authority ab ail to énable 


the Traffic Commissioners to forbid the 
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issue of return tickets from, say, Brighton 

or Hastings, by an omnibus company seatéd 

in the Metropolis. The conditions imposed 

by the Metropolitan Commissioners did 

contain this prohibition, and even forbade 

the issueof single tickets from,-say, Hast- 

ings to London. With section 72 standing- 
as it does, it is difficult to say that anything 

isulira vires the Commissioners. We should 

like to hear their reasons for the limita~ 

tion which is now upheld as lawful. It 

may surely inflict hardship on’ some of the: 
public.—The Law Journal.. - 
Holidays with pay. 5 

Last week’s vote of the House of Commons, 
giving a second reading to a private mem- 
bers bill, which proposed to establish the 
principle of holidays with pay in industry, 
came asa surprise to many people. The 
present House of Commons is. markedly 
“industrial” -on the Government benches, 
yet thisis the second occasion in the pre- 
sent session when Labour proposals of this 
kind have met unexpected success, 

Paid holidays are already the rule, by 
agreement between employer and employed; 
for almost all workers in offices and shops, 
It may be that it isno more than a matter. 
of time before they are extended to manual 
workers on weekly or even daliy wages. A 
proposal for a convention to this end was in- 
deed carried at. the International Labour 
Conference last June at Geneva. : 
< Local. authorities who do- not, ‘employ ` 
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industrial staffs will not be much affected, 
since for their office staffs, permanent road- 
men and the like, an annual holiday with 
pay isalready normal. Nevertheless there 
are authorities whoemploy large industrial 
staffs, whose conditions of service are usual-. 
ly regulated by joint industrial councils, 
and these will be affected by the bill if it 
passes into law. The associations of local 
authorities will presumably watch the fur- 
ther stages of the bill, and may desire to have 
their special point ofview put before the 
standing committee of the House cf Com- 
mons.—Justice of the Peace. 


The Coronation Circular. 

This topic is mentioned in the Corona- 
tion Circular from the Ministry of Health, 
which has been noticed in the daily papers, 
and will have been perused by our readers 
concerned in. Local Government. The Minis- 
ter urges that workmen and others who 
are given a day's holiday shall not lose 
financially, and we have no doubt that in 
this matter the precept and example of 
. His Majesty's Government will be respect- 
ed. ` 


On the occasion of King George's funeral 
there was, we remember, some niggling 
on the partof some authorities over the 
wages for workmen who were released 
from work. upon that day, a spirit which, 
we feel, doe3 not accord with thatof the 
nation asa whole. The ratepayer would 
rather suffer a fractional increase of his 
burden, for a day unworked, than that the 
manual labourer’s loyalty to the Throne be 
proved by the loss of one-sixth. or even one- 
twelfth, of the weekly wage-roll. 

Much of the ground covered by.the cir- 
cular is on the lines which have been usual, 
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such as sanction. for extra rations and com- 
forts in poor law institutions, and additional 
out relief in Coronation week. 

Formal sanction‘is given by the circular 
to this expenditure, ag also for other expen- 
diture from funds falling under audit : for 
example, to augment voluntarily subscrib- 
ed funds for local public celebrations or 
for decoration. The exact mode of taking 
advantage of the sanction is left to local 
option.— Justice of the Peace. 


A witness’s name suppressed. 

When the Hove justices were hearing 
evidence in a case of alleged murder, a 
request was made on behalf of the prose- 
cution that ‘for purely personal reasons” 
the name of a woman witness should not 
be given publicly, and she was allowed 
to write down her name and address. 

We have no idea what the reasons were, 
and are content to assume that the prose- 
cution and the Magistrates exercised a 
wise discretion. They certainly acted with- 
in their rights. By section 19 of the Iadi- 
ctable Offences Act, 1848, justices may ex- 
clude the public and need not sit in open 
Court, when they are hearing evidence in 
a case which they are not trying summa- 
rily, but are acting as “examining justices.” 
` Tf they need nct sit in public it is 
plain that they may hear the evidence of a 
Witness in private, or that they may sup- 
press a part of the witness’s statement 
such as hisname and address. The guid- 
ing consideration is how best to serve the 
interests of justice. 

Suppression of name is commonest in pro- 
ceedings for blackmail, but it may - be 
equally justified -in case of some other 
offences.— Justice of the Peace. 





3 REVIEWS ` 


The Indian Advocate.—A Weekly Jour- 
nal: Epitep By Mr. NANDLAL BHALLA, B. 8c.; 
LL. B., Apvocate, LAHORE: PUBLISHED BY 
Tae INDIAN Apvooate Pusiisatna HOUSE, 
KAPURTHALA House, Lagors. SURSORIPTION 
Rs. 6-8-0 per annum, (Forzien .12 SSIL- 
LINGS). 

We heartily welcome our new contempo- 
rary, “The Indian Advocate,” from Lahore, 
which promises to fill up a voidin legal 
journalism in India. The Indian Baris in 
a. need of such a Journal and we are 
sure, they will welcome it. The journal is 
backed up by a strong Editorial Commitee 
consisting of. eminent lawyers, from 


Northern India. Our only wish is that 
“The Indian Advocate” keeps up the pro- 
mises held forth in ‘Ourselves’. We hope to 
find more of original articles on legal topics 
pertaining to India and -less of reproduc- 
tions from other periodicals. The get-up 
is good and contains a most recent imposing 
portrait of Sir J. Douglas Young, Chief 
Justice, High Court of Judicature at 
Lahore, with his Lordship’s blessings to the 
Journal, We wish the Journal all success.’ 
Criminal Rulings on Indian Penal 
. Code.—By Mr. B. K. Basu, B. L. 
. We acknowledge receipt of the. above 
publication with thanks. . ‘5 
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ACQUITTALS AND CONVICTIONS i 


IN 


CRIMINAL LAW 


By Mr. N. Kasturi Ranga Iyengar, Advocate, Madras. 
(Concluded from 50 of 166 Ind. Cas., Journal.) 


It is not necessary for the purpose of 
trial of an accused, that there should be a 
decision on the merits for the purposes 
of s. 403, Criminal Procedure Code, 
In short, s. 403, Criminal Procedure 
Oode, recognises even a statutory acquittal 
as acomplete bar toasecond trial. If a 
Court of law passes an order of acquittal 
when the parties compound the offence, 
without going into the merits of the case, 
the principle of autrefois acquit is still 
applicable (See Harbans v. Emperor, 83 Ind. 
Cas. 658; 22 A. L. J. 820; 26 Cr. L. J. 98). 
Justice Abdur Rahim of the Madras 
High Court in In the matter of Guggilapu 
Peddaya of Palakot,34 Mad. 253; 9 Ind. 
Cas. 253; 12 Cr. L. J, 41, held, that where 
a case was disposed under s. 247, 
Criminal Procedure Code, the complainant 
and accused both being absent, the order 
of statutory acquittal under s. 247, 
Criminal Procedure Code operated as a bar 
to further proceedings within the meaning 
of s. 403, Criminal Procedure Code. 
Their Lordships Lort-Williams and Jack, JJ. 
of the Calcutta High Court in Bhupati 
Bhusan Mukerji v. Amio Bhusan Mukerji, 36 
Cr. L. J. 1238; 157 Ind. Cas. 670), have 
held that s. 247, Criminal Procedure Code 
provides that if the summons has been 
issued on complaint and upon the day 
appointed for the appearance of the accused, 
the complainant does not appear, the 
Magistrate shall, notwithstanding any- 
thing hereinbefore contained, acquit the 
accused, unless for some reasons he thinks 
proper to adjourn the hearing of the case. 
This section, therefore, overrides the 
previous provisions of the Chapter and 
must be read along with s. 403, 
Criminal Procedure Code. The intention 


166-~J. 8 


of the legislature wag that the procedure 
under s. 247, Criminal Procedure Code, 
should be deemed to be a trial within the 
meaning of s.403. When the complain- 
ant does not appear, if the Magistrate 
decides to acquit the accused, then the 
accused must be deemed to have been 
tried within the meaning of s. 403, 
Criminal Procedure Code, though the sum- 
mons may not have been served and the 
accused may not have appeared. 

Further, the order of acquittal or con- 
viction of an accused, must be by aCourt 
of ‘competent’ jurisdiction. When ad 
accused is tried by a Court without juris- 
diction the proceedings are void ab initio 
and ifin such proceedings, he is acquitted, 
he is nevertheless liable to be tried for a 
second time and the principle of autrefois 
acquit does not apply. 

Under the provisions of s. 403 (t) a 
person acquitted or convicted of any offencé 
constituted by any acts may, notwith- 
standing such acquittal or conviction, be 
subsequently charged with, and tried for 
any other offence constituted by the same 
azts which he may have committed, if the 
Court by which he was first tried was not 
competent to try the offence with which 
he is subsequently charged. The reason 
is that, in law, in the course of a previous 
trial ending in an acquittal or conviction, 
the liberty of the accused was not in 

eril. To plead autrefois acquit, with 
success, therefore, one must show that 
one has been in jeopardy for substantially 
the identical offence and has been acquit- 
ted of it. One has not been in jeopardy 


“until a final verdict by a competent Court 


has been delivered. See R. v. Charlesworth 
1B. &8, 509. According-to the provisions 


, 
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of s. 403 (3); Crimiial Proéedure Code, ‘a 
person convicted of any offence constituted 
by.any act causing consequences which, 
together with such act,constiltted:a differ- 
ent offence from that.of,which he was con- 
Victed, may be afterwards tried’ for such 


w 


had not happened; or Were ‘not known to 


the: Court: to have happened, at the time `“ 


when he was convicted’. ‘Therefore, if as 


last mentioned offence, if the consequences’ 
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.8 Tesult of the injury caused “by. an’ 


“accused, the injured person dies, a prior 


conviction of the accused ‘for causing’ 


simple hurt is no bar to the subsequent 
trial of the accused for culpable homicide, 


It must be noted that under s. 403 (2), 
Criminal Procedure Code, a person acquitted ~ 


or convicied of any offence-may be after- 
wards tried for any distinct offence for 


4 which a.separate charge might have been 


made (against him on the former trial 


‘under: s.. 235 (1) of the Criminal Procedure’ 


.Code, which runs as follows: _ 7 
pli in; ońe series of acts so connected 
together as to form’ the’ same transaction, 
more offences than one ave committed by the 
same, pêrson, . he may be charged with and 
‘vied at one trial for every such offence.” 
, Locleaily understand the scope of s. 403 
(2), Criminal Procedure Code, it is necessary 
tọ examine some case-law on the point. Mr. 
Justicé Dhavle of the Patna High Court in 
Sankhatha Rai v. Khaderon Mian (163 Ind. 
Cas. 29; 37 Or. L. J. 785) says that the offence 
of causing hurt in the course of an affray 
in the public street isan entirely distinct 
offence from the affray itself, on the ground 
that thé affray is committed notalone by the 
party causing the hurt but by both parties, 
namely the party . causing the hurt and the 
party receiving the hurt. Where the two 
offences are connected with each other in 
that manner, the matter is governed not 
by sub-s. (1) but by subs. (2) ‘of 
g. 403, Criminal Procedure Code, and 
sub-s. (2) definitely provides fora separate 
trial of the second offence. 
' Ina case where a complaint disclosed 
Beveral distinct offences on the same facts 
and the accused were summoned for cne 
of the offences but. were acquitted for 
default of appearance ofthe complainant, 
it. was held that a fresh trial in respect 
of a complaint for other cffences disclosed 
by the same facts was not barred (see 
Saroda Deyi v. Satyeswar Santra, 158 Ind. 
Oas., p. 384; 36 Or. L. J. 1364). | . | 
_ Their Lordships Lort-Williams ‘and 
Jack, JJ. ofthe Caleutta High Court in 
Abdul Khan v, Emperor (162 Ind. Cas. p. 933; 


Per 


proceedings in a second trial. 
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37 Cr. L. J: 707) have held that, if owing to 
misdirection the verdict of the jiry cannot 
be actepted, the verdict of acquittal may 


“Bs tainted just as much as the verdict of 
.convietion.: Their Lordships are of opinion 


that s. 403, Criminal Procedure Code, 
in such cases, has absolutely.no applica- 
tion as the re-trial of the accused, on 
temand, Owing to misdirection, is part of 
the same trial, which is not concluded till 
the appeal is heard and determined. 

Even in .cases where s. 403, Criminal 
Procedure Code, does not strictly apply, 
the High Court has interfered and quashed 
Ina case. 
where the accused were charged under 
s. 366, Indian. Penal Uode, and ac- 
quitted on appeal on the grounds that 
the girl in question went of her own accord 
to the house of the accused and that there 
was no taking or sending, and a sub 
‘sequent prosecution is launched against 
them under ss. 497 and 498, Indian Penal 
Oode, on:the same facts, in order to defeat 
the effect of the previous auquittal, their- 
Lordships Lort-Williams and Jack, JJ. 
of the Calcutta High Court (see Mohammad 
Hussain v. Bholanath Das 162 Ind. Cas. 176; 
37 Cr. L. J. 538) ‘held that the subsequent 
prosecution was an abuse of the process of 
the Court and should be. quashed under 
s. 561 of the Code of Criminal Procedure. 

- The treatment of this subject would he 
incomplete ‘without a prominent reference 
being made to a very recent and important 
decision given a Full. Bench of the Madras 
High Court. Their Lordships Cornish and 
Mockett, JJ.—Lakshmana Rao, J. dissenting 
—in the case of Emperor v.John McIver 
(see 162 Ind. Cas. 592; 37 Or. L. J. 637), have, 
held that s. 235 (1) of the -Gode of Criminal 
Procedure has no application when an 
offence is based upon the identical. facts 
on which another offence has been charged. 
An acquittal in respect of cheating would 
furnish a valid plea of autrefois acquit in 
bar of the accused being tried for criminal 
breach of trust on the same evidence. 

In this case, to establish the charge of — 
criminal breach of trust, the complainant 
was called to prove that he was induced 
to hand over his bonds by a representa- 
tion made to him that the accused wanted 
them. temporarily to satisfy a' Bank. 
Another witness was called to prove that 
their representation was untrue; and another 
witness proved that the bonds were sold 
by order of‘the accused on the same day 
and immediately’ after they were received 


- fromthe complainant. It was by force of 
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the sameness of the fået, that the Crown 
was constrained toseek to establish criminal 
breach of trust by evidence which would 


. prove the very offence of cheating of which . 


“ the accused had already been acquitted. Mr. 
Justice: Mockett, pithily observes that when 
the acts are identical to prove one offence, 
“a man cannot afterwards be charged on 
precisely the same facts with another. 
Therefore, the true test seems to be whe- 
ther an accused person is sought to be 
tried on the identical facis,.a second time 
though technically for a different and a 
distinct offence: Ifso, obviously a second 
trial would not be legal and ‘it should be 
quashed. 


Mr. Justice Cornish is of opinion: that the ` 
plea of autrefois acquit can be invoked by 





DAMAGE 


The keeping of pets may result in the 
creation of liabilities, 
nature of the pet. A cockatoo’is not ordi- 
narily in the category of dangerous pets, 
but its potentialities for harm were illustrat» 
ee at Portsmouth County Court in Decem- 

er. 

In ia v. Colverson the actual claim 
was for 201. as damages for the destruction 
of the plaintiff's cockatoo by shooting. ‘The 
origin of: the case, however, was shown 
by the countér-claim, whieh was for 121. 
respect of damage done by the cockatoo to 
the defendant's growing oe His Honour 
Judge Barnard Lailey, K. O;, held ‘that a 
cockatoo was: 
things, 2. e:, it was not in the domestic cate- 
gory with dogs, horses, ete. The latter were 
chattels in law, and ‘could be tha subject 
of full ownership. A qualified right of 
property might be acquired, however, in 
wild creatures, as and ‘when ` they were 
caught and. ‘tamed. This -right was lost, 
in the case ‘of a captive wild bird, when 
it escaped from control and. regained its 
liberty — unless there was evidence of animus. 
revsrlendi. The plaintiff's qualified right 
of property in the cockatoo was, therefore, 
lost when his’ possession ceased on its 
escape. The defendant theréupon became 
entitled to shoot the cockatoo, as he would 


be in the case of another marauder, such as., 


sparrow, wood-pigeon, or rook. The claim 
therefore failed, but the same reason pre- 
vented the defendant ‘recovering on his 


counterclaim. The plaintiff had no ‘longer - 


any rights when the damage was being 
done, and as the bird had Geased to be his he 
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‘varying with: the - 


in the wild class of living ` 
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an’ accused: person at any stage òl thë ‘pra 
ceedings. With’ reference’ to ‘this point, 
his Lordship makes the following’ ‘observa 
tions: | i 
- “There is no rule of practice ‘defining: 
the proper time -fòr raising «a plea’ of 
autrefois acquit,- -in this country: - The: 


artificial English-rule- against pleading’ 


double is certainly. not to--be ‘applied. 


Section 403 (1) simply lays ‘down “the “Yule” 


on whieh a plea of auirefois- acquit or 
convict is founded, and: 
that the ‘rule could be 
accused person at any- stage of- the, pro- 
ceedings.” 


(See Emperor v: John McIver, 162 ‘Inds 


Cas. 592; 37 Cr. L. J. 637). 


BY BIRDS 


was not then liable. The bird was trespassing 
and the defendant, having exercised his 


remedy by shooting it, could not hold the ; 


plaintiff liable för the trespass. Claim and 


it would seem” 
invoked by an 


counter-claim were, therefore, both dismisses , 


ed, with costs. 


Pigeons were the first birds to come under , 


judicial notice, in Dewell v. Sanders (1618, 


Cro. Jac. 490). It was there held that the ` 
erection of a pigeon cote, by a freeholder . 
of a manor, was not a matter inquirable at 


the court leet, as it was not a common. 


nuisance, but only a nuisance to those 
whose corn the’ pigeons atë. 


If, however, 


the pigeons flew abroad to the ‘damage of 
the King's subjects, the judges. of assize . 


might take cognisance of it . 


After the lapse’ of three’ centuries, pigecns 
In - 


are still figuring in the law reports. 
Cotterill v. Penn (1936, 1 K. B. 53). the 


defendant had been in his garden forthe . 


purpose ‘of shooting wood pigeous.. and. 


magpies, which had materially damaged hig - 


crops. Having accidentally shot a homing, 


pigeon, he at once apologised to the owner,. 


explained that he Had mistaken it fora 
wood-pigeon, and offered to pay its value. 
The offer was refused, and the defendant: 
was summoned for inlawfully and wilfully: 
killing the pigeon, in circumstances | not 
arioanting to larceny, contrary to the 


_ Larceny Act, 1°61, section 23 (1). The Stour- 
“bridge justices accepted his explanation 
the summons,- but the. ins. | 
‘ formant appealed on the grounds: (1) that 


and dismissed 


the honest belief ‘that the’ pigeon was a 
wild pigeon’ was no déferice; (2) that the, 


defendant ‘would havé “been justified ih ` 
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shooting the pigeon only if it had been do- 
ing- “actual damage to his crops. 

"The. Divisional Court allowed the appeal 
and Lord Hewart, L. C. J., observed that 
if, the section had used the word “ malicious- 
ly” the state of mind of the person charged 
ould ‘have been relevant. But, using ‘the 
térms “unlawfilly and wilfully,” the. scc- 
tion seemed only to mean that the person 
accused.intended to shoot and that the shoot- 
ing was without lawful excuse. The res- 
pondent.shot the pigeon not beeaus2 it 
was: actually damaging: his crops, but be- 
cause’ he thought it might or would do so — 
an event which was ‘purely hypothetical. 
It: was. an undue straining of the authori- 
ties to say that an apprehension of. danger, 
which might or might not turn out to be 
real, was a lawful excuse. Avory, J., and 
Humphreys, J., concurred in remitting the 
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case to the justices, with a direction to convict. 

Pheasants, if a source of damage, may 
cause their owner to incur lability, as in 
Farrer v. Nelson (1885, 15 Q. B. D. 258). 
The defendant had the sporting rights 
over the farm of the plaintiff, who contend- 
ed that his crops were spoilt by the over- 
stocking of a coppice with pheasants. The 
eounty court judge of Westmoreland gave 
judgment for tke plaintiff, and the Divi- 
sional Court (Pollock, B., and Day, J.) upheld 
the decision. The cause of action did not 
lie in negligence, but was founded upon an 
infraction of the rule, sic utere tuo ut 
alienum non laedas. 

This principle is evidently not infringed 
by keeping cne cockatoo, and it remains 
for future decision how many of such birds 
would constitute a breach of- the rule.—The 
Law Journal. 


Extracts from contemporaries: 


Legal Fruit on ‘the Family Tree. 

‘The Daily Telegraph recently publ:shed 
an abbreviated faniily tree of the Pollocks, 
and even those who have admired the 
stately, bulk. of that giant of the forensic 
forest must have been surprised to see 
that ten times within the space of three 
generations have legal luminaries sprung 
from its branches. “A Chief Baron of the 
Exchequer, a Baron of the’ Exchequer, a 
Master of the Rolls, a Chief Justice of 
Bombay; a Queen's Remembrancer, a 
Master of the Supreme Court and an 
Official: Referee, besides a Treasury Counsel, 
and finally, Sir Frederick, the present head 
of the family, whose learning end whose 


vigour have gained him a place in the legal’ 


world in nowise overshadowed by the 
ciimulative distinction of his family. No 
legal line can rival such a record, save 
perhaps the Atkins, who shone in the courts 
from the time of Henry VIII till that of 
William HI, from Thomas, a judge of the 
Sheriffs Court in London, through Richard, 
who was Chief Justice of North Wales, and 
Edward, a Baron of the Exchequer, to 
Robert, who became a Justice cf the Gom- 
mon Pleas, and a younger Edward, his 
brother, who became Chief Baron. 


Hereditary Faces. 
But the Pollocks enjoy moie than a legal 
heredity. They inherit a distinctive phy- 


siognomy.. A distinguished and delightful. - 


legal author has pointed out that “there is 
a Pollock face, just as there was a Hapsburg 
upper lip—a long, pale, strongly- -marked 
countenance which is mest efectively 
displayed under the wig of a lawyer.” OF 
the great Chief Baron, begetter cf five and 
{twenty children,,. standing at the head of 
this legal line, many stories, graye ,and gay, 
have come down, but best of all I like ihe apt 
pun with which he pricked ‘the bcmbastic 
rhetoric of a Recorder of London, who, in 
presenting a certain Lord Maycr to him 
thus described his rise to eminence: “My 
lord, he became an orphan when a young 
boy. and suffered indeed’ great poverty, but 
by. his energy and perseverence he has now 
beccme cne of our City nobles.” Pollock, 
listening apparently with profound interest, 
présently asked innocently: “What is the 
difference between his former circumstances 
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and the present?” The City nob!e and the’: 


learned Recorder were puzzled for a defini- 
tion, and the Chief Baron said with a smile: 
“I ‘will tell you the difference; it is merely 
a matier of degree. In youth he waba 


` poor orphan and now he is a better- cfun” 


—The Solicitors” Joumal. 


Difficult numbers. 

A Court constituted of more than one 
judge has its adyantages provided the 
numbers dre odd; but. .practilioners are at 
times acutely conscious of its disadvan- 
tages. The Adyccate, as ke proceeds with 


A 


“the. “outside” 
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his argument, greatly desires to know whe- 
ther and how he is - affecting the three indi- 
vidual heads, two of which, it may. be, show 
no oulward indication of approval, disap- 
proval, interest or intelligence. One of 
the three is almost certain to be an inter- 
rupter of argument, a frequent questioner; 
and it would. be nice to know whetker 
the answer designed to satisfy him might 
adversely affect the jugments of his silent 
colleagues.. The address demanded of the 
forensic orator is different and of a higher 
order than that required for use on a single 
judicial mind; and talking toa jary, pro- 
vided you have the knack 
lowest form of speech. 
And when,at the end of all argument, or 
at the. conclusion of the -appellant’s. case, 
judges heave > themselves 
from. their seats and the -three heads get 


~ together in Shamrock or trafoil formation,. 


the young and 
“give much to hear whatis passing and to 
correct, if need be, the misconceptions of 
ong who do not appear to agree with 

im, ; . 


How tord Darling Changed His 

Mind. -- . : 

‘But until the last judgment is fully 
spoken one may not tell the end. More 
than once you have heard a judge proceed 
strongly for three-quarters of his speech 
in your. favour’ and suddenly, as if moved 
by the supernatural, switch suddenly over 


and inthe last few -decisive words ‘give ` 


judgment for the: other side. < 
‘Lord Darling, - when- Darling, J., durin 
his salad days on-the Bench, once figured 
somewhat ingloriously in the Divisional 
‘Court. “The arguments having been con- 
cluded”, says a report, “and the three 
learned Judges having put their heads to- 


gether, the Chief Justice announced that,” 


“while he- and his brother Darling had 


formed one opinion, his brother. Channel 
held another. The latter would, therefore, 
deliver his judgment first. This; ` Ohan- 


nell; J.. proceeded to do. It then became 


the-duty of Darling, J., to offer his 
sons for dissenting. . 

‘There wasa pause, during which the 
dropping ofa pin could have been distinct- 
ly heard inthe crowded and expectant 
Court; and then Mr. Justice. Darling, pále 


Tea- 


but determined, declarèêdin a firm voice- -` 
Channell ` 


that, though before his brother 
had delivered judgment-he agreed with the 


Chiet Justice, the lucid statement of -the 
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of it,.:is the 


anxious Advocate would. ` 


“and no. doubt the words 
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facts and thelaw to which he had just. 
listened had converted him. He, therefore, 
agreed with Mr. Justice Channell"’. A 
criticism of the course adopted was (that. 
it would have been better to have waited. 
until the C.J. had alsospoken; andif still 
in doubt he might have reserved judgment 
toa later day. That, however, was an in- 
cident of Lord Darling's judicial youth; -his 
later performances’ were not open to simi- 
lar criticism:—The Law Journal. | 


Custody.on Remand. 

It is generally. agreed that untried de= 
fendants who must be kept in custody. 
should be given as good accommodation 
as is possible and should be treated; 
differently. from those who have been con- 
victed. Where. itis possible a separate: 
remand prison is desirable. | 
_ Asking for a remand in the Scunthorpe. 
Police court last week, the police super- 
intendent asked that the accused might 
be sent to- Hull prison as they had not 
the convenience at Scunthorpe to keep a 
woman prisoner for any length of time. 
The defendant's solicitor said he wished 
to makea strong protest againstthe ac- 
commodation provided for a woman on 
remand inthe Scunthorpe aréa.. He said 
that he had interviewed his client in a cell 
which was amost disgusting place for a 
woman on remand. 

If it was-a police cell itis quite likely 
that itwas unsuitable, as both the super- 
intendent and the solicitor agreed, for 
the purposes of a remand. Police station 


- cells are intended primarily for the custody: 


of prisoners during. short periods before 
their appearance in court, and though they 
“should be clean and airy,they need not. 
be up to- the standard that should be 
observed in a rémand prison where pri- 
soners often remain for a week at a time. 
Section 21 of the Indictable Offences Act, 
1848, provides thatthe accused may be 
- committed on remand, “to the common 
gaol or house of correction or other prison, 
lock-up house, or place of security.” A 
“verbal remand for not more than. three 
days. may be to’ the custody of the police, - 
“place of secu- 
rity” include a police. station, so that there- 
appears to be nothing unlawful in remand- 
ing toa police’ station. Na 

It is, however, undesirable. We doubt 
very much whether there is proper ac- 
-commodation or staff for remand prisoners;, ; 
especially women, on most police premises, 
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À- prison is the proper place for them. 
Moreover, objection may be taken on 
principle to remands in police custody. The. 
duly of the police is to apprehend the. 
accused and bring him before 
a magistrate. It is also their duty to pre- 
pare. and present the.. evidence against. 
-him. Itis not desirable that those who. 
are charged ‘with these duties -should. 
have custody of the accused during the 
course of the - proceedings. The reasons: 
are obvious, and the evils of such a system 

can be seen at work in other countries. 
The fact that we can irast our own police 
is nota pappieie answer. ~d ustice of the 
PERE 


The Chance of a Lifetime. 

-The rehabilitation of the ex-convict 
depends, in the last resort, upon the públic. - 
Prison authorities may . pursue an enli« 
ghtened policy, charitable societies may’ 
do their utmost and the ex-prisoner may’ 
be genuinely anxious to go straight, - but if 
nobody will employ him or if fellow work- 
men cold shoulder him he is in a sorry 
plight. To give such a mana chance is 
to take a certain risk, but itmay be the, 
making of him. 

Ab the Olerkenwell police court last week, . 
aman of- sixty-five, with thirty-three con- 
victions dating back to 1893, stood in the 
dock. In the witness box- was a lady 
who gave him what he said was the only 
chance he had ever had.” When he -left 
prison in Octobershe gave him work in 
her own house. During the Christmas 
shopping rush he was found attempting to 
pickpockets and arrested. In answer to 
the ' magistrate, the employer said that in 
spite of his -record she was willing to 
continue ‘to employ him. She had. left 
him in charge to collect rents and he had 
not .abused her trust. A nominal sentence 
of one day gave the prisoner the chance 
of availing himself of this remarkable offer. 

Jt is not safe to accept the story of 
every ‘prisoner who says. he never had. a 
chance, but it does often appear that 
men who made iheir first appearance 
before. the courts forty or fifty years ago 
were shown a severity that contrasis 
sharply with modern methods, and one is 

left wondering whether, if there had been 
a-first chance on probation, there would. . 


have been the same dreary tale of con- ` 


viction after conviction. 

Ta or ete 
Specialists in Crime; Jari ON 
Jt ignot entirely surprising that a pick- 


JOURNAL 


` pocket, who cöuld not resist the. tempta: ` 
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tion offered by a crowd, should prove an 
honest servant. Over and over ‘again. it 
appears that an habitual offender has his. 
own particular line of crime. We recollect: 
one man for example who stole nothing but < 
dcormats, but simply could not resist them. - 
Another ‘took nothing but boots or shoes. 
Police officers are familiar with the denial . 
of a crime, with “You know that’s not... 
my line"—often a true statement. oa 
The reason for this -specialisation -is . 
often obscure and may be psychological. 
It, suggests.an interesting line of study.- = 
Justice of ue Peace. - poo 


l Retrospective Gperaticn of Statutes. . 


Every lawyer is conscious of the short- 
comings of the Legislature in sometimes. 
failing to make its meaning, as embodied ~ 
in its statutes, so clear that ‘even he who . 
_Tunneth may read and not be mistaken. : 
No doubt some of the shortcomings so 
frequently discoverable in Acts of Parlia- 
ment are attributable to the inherent ` 
ambiguity that inevitably lurks. in many 
of our words; but too often the difficulties 
in the way of interpretation are referable : 
to want of foresight on the part of the drafts- 
man, who, after all, is only human. This 
is well illustrated by the problem, by no: 
means easy of solution, which sometimes 
confronts the courts, namely, whether a 
particular statute, or certain sections there- . 
in, are or are not to be given a retrospective 
effect. In a case in which the Court of Appeal 
delivered judgment on the 18th December | 
—Barber v. Pigden—this question had once ~ 
again to be considered in relation to-the . 
Law Reform (Married Women and Tort- . 
feasors) Act, 1935, which, inter alia, absolves 
a husband from liability in respect of a tort . 
committed by his | wife. the case 
mentioned, bya writ, issued after the- 
coming into effect of the Act, a, husband 
and his wife were sued in respect of torts 


- alleged to have been committed by the wife 


before the coming into operation of the Act, 
and one of the questions was whether the 
language of the Act exonerated the husband 
from liability. Section 4 provides that . 
“Nothing in this Part of this Act shall.. 

(b) affect any legal‘proceeding in respect of 
any tort if proceedings had been institut, 
edin respect thereof before the passing of . 
this Act,” but that clause had no application - 
inasmuch , as-the action was commenced . 
after the Act came into force. The 
general rule on this subject was ees: 


“4957: 


thus. by Lord Justice Lindley in Lauri v. 
Renad: [1892] 3. Ch. 402: “It is-a funda- 
, mental rule of English law that no statute 
shall be construed so as to have a retrospec- 
tive operation unless its language is such 


as. plainly to require such a construction.” , 


“from the language under consideration 
ithe lords justices in the recent case were 
able to spell out an intention that the 
_Act should have a retrospective effect, and 
therefore that the husband, as such, was 
‘immune from liability. In an exhaustive 
judgment Lord Justice Scott pointed out» 
| that.the canon against retrospective inter- 
pretation has. no application. to «a statute 
_ dealing with procedure, and in his opinion 
the same canon sliould be applied in the 
case of a statute abolishing legal fictions 


| such as those abolished by the Act of 1935, ° 
The moral déducible from this and similar“ 


decisions is the obvious ‘one,. namely, that 

Parliament ‘should, in terms, state -whether. 
or nota statute is to have a retrospective . 
operation.— The Solicitors’ Journal. 


, General Verdict on Different. Causes 

“Of Action. j í 
` The appeal in Barber-v. Pigden, referied 
toin the preceding note, raised another’ 
point of practical interest which deserves 
attention, namely, the effect of the jury 


returning a general verdict on a number: 


of causes of action. The plaintiff claimed 
damages in respect of three different slan- 
ders alleged to have been uttered on 
different dates to different individuals, thus 
stating different causes of action. At the 
trial the judge didnot direct the jury to 
find a separate verdict on each of the causes 

- of action with.a separate sum of damages 
upon each, andinfact the jury gave a 
lump sum verdict covering the whole 
statement of claim. In the Court of Appeal 
it was submitted on behalf of the appel- 
lants: that the verdict so found was a nul- 
, lity, and reliance wes placed on the decision 
in Weber v. Birkett [1925] 2 K. B. 152, where 
the facts were these: ‘The plaintiff sued 
the defendant for a slander and for a libel. 
The defendant pleaded an apology and paid 
into court twosums of 105 each, one in 
espect of the slander and the other in 
respect of the libel. -The jury returned a 
verdict for alump eum of 200 to cover 
oth causes of action. It was held that 
this wasno verdict and that no judgment 
could be entered for either party. In the 
present case, however, it was observed 

_ by the Court of Appeal that. no submission 
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was made to. the ttial judge as to the form 
‘of his direction. tothe jury, and in view of 
this it was held. that the appellants were 
disentitled to take the point, particularly in 
view of.the language used by Lord Halsbury 
in’ Nevill v. Fine Art and General Insur- 
ance Co. [1897] A. C. 68, where be said 
(p. 76): “Where you are complaining of non- 
direction of the judge, or that he did not 


leave a question to the jury, if. you had 
an opportunity of asking him to doitand 


you sbstained from asking it, no court would 
ever have’ granted a new: trial; for the 
obvious reason that if you thought you had 
gob enough you were not allowed to stand 
aside and let all the. expense be incurred 
and a new trial ordered because of ‘your 
own neglect."—The Solicitors Journal. - 


Cruelty and Insanity as Grounds for- 
Divorce. 


.- Amotion to delete the passages in the 


Bill making cruelty a ground for divorçe 
ón the ground that the definition was too 
wide, coupled with the suggestion that pro- 


‘vision should be made at a later stage in 


regard to the grosser forms of cruelly, was 
withdrawn on an assurance being: given 
that an opportunity would be afforded later 
for a full discussion of the definition | of 
cruelty. A motion to delete the provision 
to. that effect that incurable insanity after 
a respondent has been certified a lunatic 
for a period of at least five years preced- 
ing the petition shall constitute ground for ` 


“divorce was likewise defeated. We have 


ourselves. drawn attention to the difficul- ` 
ties to which such new groundsfor divorce 
are likely to give rise. The speaker who 
moved deletion of this provision consider- 
ed that the proposals of the Bill were a 
weakening of the position and that the 
necessary safeguards by the Lunacy Com- 
missioners would be lacking. Persons 
after five years might recover from insanity 
and much . greater safeguard than was 
provided ‘in the Bill was required, He 
himself was .very doubtful whether a 
person ever was incurably insane. Another 
speaker thought that public opinion was 
in favour of maintaining the obligation 
of the marriage tie and was not in favour 


‘of whittling it away at the will of some 


new statutory designer. . Experiments of 
this nature were fraught with a new 
danger. A third speaker suggested that the 
increased from five to 


ten years. The Committee adjourned on 


‘15th December until after the Christmas _ 


recess.— The Solicitors’ Journal. 
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A Lord Chancellor's Royal Marriage. 
‘One Lord. Chancellor, and one‘only, was 
alliedynatrimonially with the Royal family. 
In 1845 Lord ‘Truro (then Sit Thomas 
Wilde, ex:-Attorney-General) led to the altar 

- Augusta Emma D'Este, daughter of his 
Royal Highness Augustus Frederick, Duke 
of Sussex, K. The Duke had been 
married at Rome, and later at St, George’s, 
Hanover Square, to Lady Augusta Murray; 
daughter of the Earl- of Dunmore;. and-the 
“wife of the Lord Chancellor was the-result- 
of the union. It is.true thatthe nuptials 
were deemed to be a contravention of the 
Royal Marriage Act, and were declared by 
the Prerogative Court to be nulland void; 
. ‘but there was no denying .that Lord Truro 
was the. grandson-in-law. of King George 
Il.—The Law Journal... > eee 
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A Cup of Gold . A 2 

jer of. the Inns of: Court- desire to 
make. a personal offering to King, - George: 
VI, there is venerable precedent for sych'a 
sp the year 1608 the Inner and the, 
Middle Temple jointly presented to ‘King: 
James La- golden cup “of great value”, 
to wit, “of the value of ` 10,000 marks or 
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16610. | 
y 
thereabouts:” The cecasion was the receipt 
by ihe Benchers from, His Majesty of the 
patent which is today their document of 
title. Originally’the Benchers held ` their’ 
premises under a grant fromthe -Knighfs 


Hospitallers. Though this grant was never 
formally recorded, their rights were, Jaa 


wh 


= 


disputed and while the . Order'of St." John. 
of Jerusalem 
fear. | Oe A A 
“Then came the dissolution.*of-~the monas- ` 
teries; later the abolition ofthe Order’ of; 


continued they had nothing to, 
ney hac > 


„St. John of Jerusalem andthe confiscation: 


ofits property by- the Crown. Thereafter..| 


the Benchers paid to the Sovereign an 
annual rent of 101., but-they 


“still had: , 


nothing in writing to establish the legality -- 


of. their tenure. As business men .und: 


- lawyers they were naturally anxious’ tor: 


secure the necessary title-deeds. By letters’, 
patent under the Great Seal the King was: 
pleased to grant the: lands. and buildings . 


-of the two Temples “in fee farm unto the: | 


then Benchers of 


both houses -and their; 
heirs for ever.” sa 


2? 


| It was after and not beforè. “the” grant .- 


that-the cup of gold was presenfed, in'token- 
of gratitude for the benefit received by, the 
two Temples, to 


Journal. 
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Manual of the Law of -Elections in 
: British India:—By Me. N. G. NADKARNI; 
: B. A. LL.B., BAR-AT-LAW: PUBLISJED By _ 
Messks. N. M. TRIPATHI & Co., PRINCESS 
` Srepet, Bombay: Peros Rs. 4-8. < 
With the widening of -the franchise 
under the new constitution and the growth 
jn the number of election cases, the Law 
of Elections has assumed increased im: 
portance. It need. hardly’ be said that 
the election rules are. a tangled mass” 
requiting careful study but a thorough 
knowledge of.the rules is an unfailing 
weapon of attack as of defence. “The learn- 
ed author: has made an attempt, as far as is 
‘possible within’ the. small compass of this 


beautifully got-up little book, to, bring to- ` O 


gether, these; rules’ and some important 


_ ° Tue END... 
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decisions on the subject. The task is by no 
meanseasy and we congratulate the learned: 
author that. he has succeeded, jin. his: 


His Majesty.—The Law ` 


task with conspicuous brevity, clarity and.. 


lucidity. He has divided the subject 
into twelve appropriate chapters dealing’ - 


with the law. and procedure of elections ' 


As Mr. Velinker notes in his Foreword, 
the author has acquired an intimate aná" 
practical knowledge of the Law of Elections’, 
which he has utilised in this Manual i 
with ‘discrimination and ability. Case- ; 
law has been brought up-to-date. - We’ 
are sure that this book will fagilitate the 
work of Advocates dealing with Elec- 
tion gases and. also laymen- ‘and’ Polling’ 
{licers. Se LS, 


